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Grantbam't  Statutei  1899 .*•*.*.'! 

Sbannon't  Annotnted  Code  1896 \    \ 

ReTined  Civil  Statute*  1895;  Penal  Coda  IMS;  Cod* 

of  Criminal  I>rocedure  1895 

Reviled  StatntM  1878,  Snpplementt  1891, 1898  . 

Reviled  StatntM  1898 \    ' 

Statute!  1894 !    !    " 

Code  1897,  Supplement  1898 .'.*.'! 

BallingerV  Annotated  CodM  and  StatotM  1897  . 

Code  1891,  third  edition 

Sanborn  tnd  Berrymau'i  StatntM  1898 
Reviled  Stalntei  1887 


I9M 
I9« 
1901 
I90a 
llOt 
190t 

»«• 
1901 


I90t 
1908 
I90t 
1908 
1908 
1908 

1901 

1908 

1908 

1908 

1900 

1908 

1908 

1908 

1908 

1908 

1908 

1909 

1908 

1908 

1908 


1908 
1908 
1908 
1108 

1908 
1908 
1908 
1901 
1908 
I90S 
1908 
1903 
1903 


»  Th^lti.^^.~'!^*jf  ""''  ^'!!f'"«?  «**°«".  •"•I  by  I«'<Ji-n  law,  not  here  coniidered. 
Theie  Uwt  are  not  bete  coniidered,  being  chiefly  of  Spaniih  origin.  ""•""»• 
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LIST  OF  LATEST  REPORTS  C0N8CLTKD. 

n.    RCVORTC. 

••ort  ot  th«  eiUtioM  of  dMitioM  rmdered  tine*  1803  hare  bMn  uWn  »«»-.  .i.. 

Uh^  dupUc^t.  cilUlon.  b.f„,r  f,rni.h.d  th^o^h  Ih.  court J^^ot  ii^^T P^^hi^i 

in  iir  .    I  '"•  ^''''■'*  '••^'^  •"••  •niwrt.d  In  tb«  proof.    Thin  it  barmm  th.t 

N.ttrKl^Conly''''  "^  --'  °'  "'•  '"•"»'"  »'''«'•«-  «"  !«»^-  Zot' 
It  l^iSl  1  ""!•  PT*"* ''°!"'"«  K*n  in  J»n«,y.  ino4,  .„d  oceapW  .  f„l|  -,,. 
ofTn-rtl,  ^  ?'''•  *"  -'  '  '*•""'*•  P°'"»  <•'  *'""•  '<"  'he  .ndiog  of  cit.tlon.  (  n.to^ 

d.U  7tlSir  ^JuUaL  '  Vh  •:!.*^  ^""  '"  *"  "u*^"?  "'*  '"'^'  '""*»""•  "'"'"  ">  '»»• 
N.tlon.l  B-  ""'»""'"'»"•     The  point  t*ken  wm  therefore  that  roluma  of  the  diffrrent 


^•'•"•'.'•R'lX'rtM.ToI.  S5. 
fmlcrsl  l<e|Hirter,  vol.  I}S 
>orthe«.t«m  H*p..it»r.  »oI.  Sa. 
NoithwMUm  H»p««,r,  rol.  9*. 
FaclBc  Kcporter,  vol.  73. 


Roathani  Reporter,  vol  35. 
BoncheMtem  Rppurter,  vol.  45, 
Soothwettem  Kepurier,  vol.  76. 
Bnprame  Cuort  Keporter,  vol.  2S. 


•nd  of  Official  Report,  not  oo».r*l  by  th.  Nation^  Reporter  8y.f  m 

Newfoandlanii,  vol.  S. 


^''B'*'"'.  J*w  Reporti  igos. 
£","!"'"  'dominion),  vol.  a» 
Britiih  Colambia,  vol.  10.  ot  1 
M«nitob«,  vol.  IJ.  *^ 

New  Bmniiwick,  vol.  34. 


NorthwMt  Territoriei,  vol.  5.  otL  I  1 
Nova  Scoria,  vol.  3 J.  •  F"-  '.  »• 

Ontario,  I^w  Report*,  vol.  5. 
Prince  Edward  blaod,  vol.  2. 


matter.  forwhchTere  i^Slvlh^T'      '^."t***"  '"'«''««»'*  on  infreeting 
and  partly  Wau^  in  wm.^riSicU  „.  .^  ^"^'^  '^•"-  **"*'  '"»"«•  *'•  »°»  «"«'. 

of  Ap^al.  have  al«.  ^nleftt^itl^t'a'^ir .TuLt  ""'''""  °' ""'  "''«"''  ^'""* 
III.  Citation  or  this  Treathk. 

omitted ;  but  mer'elv  a  m  "hK  exIdLnt  itrTZ'^""''!'.'^'  ""'  "  "«"  °'  """«"»"• 
.  bulky  m,„u«=ript'    ir^he  ^ul  onnrr  i!5  th  "  '"''"f*"'"'"^  *"  ''o^'ng  upon 

»  great  number  of  the  re  e^^«^hir^  L^  .  "  cn>.^reference.  (.ome  ten  thoasa,  d), 
work,  to  portion.  ofl";T"r„?w7S  t d  S  t^er^***'  t""'  "'"  '''°«-«  °*  "'« 
the.e  topic<referenc„un.be™  befor'haS  Jn  olr  rar-^"""'"  necessary  to  give  to 
topice  in  the  course  of  the  work,  thele  Wanks  we™ ^I^  .  ''".~'""'o°»'  »ddition.  of 
California  Code,  will  show  that  ii'  r,X^tro;tr„tV;c:Se„t:'  "'^^'•"-  ^  ''"' 

ziz 


EVIDENCE 

nr 

TRIALS   AT   COMMON   LAW. 


BOOK  I:    ADMISSIBILITY. 
PART  II :    AUXILIARY   RULES   OF   PROBATIVE  POUCY. 

TlTLis  II:   THE  HEARSAY  RULE. 
SuB-TiTLK  II  (eontinwd)  t  EXCEITIONS  TO  THE  HEARSAY  RULE. 

Tone  VIII I  OFFICIAL  STATEMENTS. 
OKAPTBX  Ziiy. 


J.  Gknmal  PuiKcmu  or  the  Exciptiox. 

I IMO.   Nam*  of  the  Exreption. 

I  1«S1.  Th*  Neeanity  Prfncinlii ;  InconTcn- 
ience  nf  Kcmiiring  the  UfflcUI'i  Attendance. 

f  1632.  The  t'irriimaUntUI  Onantntee  of 
Truitworthineaa ;   OIHuial  Duty;   Piibllpity. 

I  16SS.    Nature  of  the  Duty  ;  OenirnI  Primi- 

Slra  (NoSutute  required  ;  Foreign  anil  I)e  Facto 
•Heera;  Depntieai  Requirrd  »t,.t<niniti  by 
Non-Omcial  Penooa ;  Writinga ;  Uotirt,  to  Mil- 
rrpreaeut). 

I  IdS4.  Publicity  of  the  Docnmcnt  aa  Eaaen- 
tial. 

1 1885.  Peraonal  Kaowladg*  of  the  OBcUl ; 
Notary'a  Knowledge. 


B. 


ArPLicATioN  TO  Spioirio  Kixim  op 

DoOUMEKTa. 


I  1837.  Three  7yi«  of  Docamcnt :  Regiater, 
Return,  and  Ccrtififate. 

f  1838.  Oiher  Ruleii  applicable  to  Official 
nu'iiments,  dianriminated  (Prodnetinn  of  Urigi- 
ual,  Antheutiuation,  PriTilege.  etc.). 

1-  R«|l*t«n  and  Raoords. 

1 18S9.  OenenI  Principle,  and  Sundry  Ai)- 
plieations. 

S  1840.   Aaaenora'  Booka;  Electoral  Regiatera. 

f  1841.  MiliUry  and  Naval  Rngittera  ;  Ship's 
Log-book. 

I  1642.  Kegiatera  of  Marriage,  Birth,  and 
Death  ;   Hiitory  and  General  Policy. 

I  1643.   Same :  Tbeoriea  of  Adniiaaibilitv. 


VOL.IU.  — 1 
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I  1844.  Same:  SUte  of  the  Law  in  Variooi 
Jui'iadictiuna. 

I  184S.   Same:  CertiRcatea  of  Marriage. 

11646.  Sunie:  Peraonal  Knowledge  aa  !•- 
i]uire<l  in  aurh  Regittera. 

I  1647.  :>gi»tera  of  Title ;  Shipping  Ragia- 
ten  ;  Timber- ilarka  ^mt  Stock- Hranda. 

f  1648.  Kegiatera  of  Conreyance ;  General 
Principle  of  Adraiaaibili 

1 1649.  Same;  Reg*  t  admiaaibia  only  to 
prove  Devda  lawfiilh  I.«corded. 

{  I'T  Hum.:  Hiatory  of  the  Uw  in  Eng- 
land. 

f  1651.  Same :  State  of  th*  Law  in  th* 
United  State*  anu  Canada. 

f  1852.  Same:  Segiatry  out  of  the  Jnriadic- 
tinn. 

11858.  Same:  IIo<lea  of  Proof  Availabl* 
when  Regiatration  ia  Unanthorixed. 

S  1654.  Sknie :  Regiater  a*  Evidence  of  Other 
Mattem  Recorded. 

1 1856.  Same :  Sundry  Qneationa  involving 
Certified  Copiea  and  Sworn  Copie*  of  the  Reg- 
iater. 

t  1668.  Rame :  Other  Principle*  of  Evidence 
Diwriminated. 

I  1857.  Record  of  Aeaignment  of  Patent  (of 
Invention). 

11658.  ReconI  of  Will*. 

1 1659.  Recorda  of  Government  Land-Office. 
§  1680.   Judicial  Rerorde  (including  Judicial 

Establishment  of  Lost  Docnraentfi). 

f  1881.    Recorda  of  Corporationa. 

1 1662.  Recorda  of  Legialature  (jfoumala, 
Statutory  Recitala) ;  Executive  Pioclamationa. 


I  1630  EXCEPTIONS  TO  THE  HEABSAY  RULE. 


S.  Ratnns  and  Raporta. 

.  •  "St-  S;'"""'  "  PwnJ  i  Sheriri   Be. 
turn  ;  Sherirs  Bccital  in  Deed. 

etc*)""'  *""'''*"'  ''"'"™  <**"I».  B<>gl»ten, 

i  18««.  Testimony  at  t  Former  Trial  j  (1) 
JudgeaNotea.  *  ' 

I  1887.   Same  :  (2)  Mamstnite'a  Report 
11888.   Same:  (3)  Hilfof ExcentioST 
11888.   Same:  (4)  Note,    of    ktenog^ph.r, 
Attorney,  Juryman.  *    '       ' 

„  *  ,"'"•.  .R«P«>rta  and  In^niMt^on^  in  general : 

1)     nquintiona   of    Doiniin ;    (2)  of  ^hrat 

i^ifr?!?;'  T"i''>.i   (">  °f  Title 'to  Pe,SSJ?y 

'   «T<^,'  'J'"*^  ^V^'l^"  (Herald.-  Book,).      ^ 

of  iwi  Vn   ""  •  ''"J'»«t'on''  (S)  of  Lunacy;  (8) 

porta,  at  Common  Law  and  by  Statute. 

3.  CtetifloatM  (Inolnding  Cartlfled 
CoptM). 

^Xl'^\  Certificates,  in  general ;  Sundry  In- 
?^'"f  ft  Common  Law  and  by  Statute- Cer- 
tificatea  by  Private  Persons.  ' 


[Chap.  LIV 

(uiJ^h  *^'?'?""»  of  Execution  of  De«l, 
ifCSlio'".''  ''""~'^«')'  of  ^""l-Wt..  and' 

11878.  Same:  CertiBcate  aa  to  Effect  or 
Non-existence  of  Original.  ' 

CopiM^'*  ^'"* '   AuthenticaUon  of  Certified 

mi^^ii,?'^'^  ^^^  "'  Miscellaneous  Ad- 
ministntiTe  Docunientx. 

1 1881.  Certified  Copiea  of  Judicial  Recorda 
(including  Probated  Wilis).  nworda 

1 168Z  Certified  Copies  of  Besistered  Deed.  • 
Judicially  established 'copies  o"  lJS    ]J^^' 

J  1888.  Quasi-Offlcial  Copies  Certified  by  Pri- 
Tste  Persons.  ' 

.  S  1884.   Officially  Printed  Copies  (of   Deci. 
•ions,  Statutes,  and  Sundiy  Documents). 


A.  General  Principles  of  the  Exception 

word   "  official  "Tnrl  ,  ""^   *   confusing   terminology.     The 

writings  or  Zlrtl  as  ^^V;^"'""^*'^  ^"^'•^"'^  -'  -^h 
containing  testimS  assert  ons  Lh  Jf '"f^ '"^  '^'^^^'^  them  only  as 
them  only  as  assertions     T.  ^  ''^"'^  ^'^'^  exception  deals  with 

the  object^  trtheTand  ttTrd  f"''"'"'"  '°'^''="*^^  '"^^  --«  "^ 
place,    he  word  "document"  s  T      "d°«"°>ent"  does  not.    In  the  third 

.-  -> ,..  ...ri:  s  =;"x  tL'L'r:.t 
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«  ie^m.2    OFFICIAL  statements.  IX  OEX^,^ 

(post. J  2129);  and  st.Il  other  S  Z  alS'h  ™'"''- °'  »"the„ticfuo 
cenam  kinds  of  docunients.     It  is  eslI^UhatT/^^i''^  "PP"''«««»   to 
be  kept  distinct  from  each  other  a„T  fS  tt  H     ''  '"^^^P^ndent  rules 
of  the  word  "document"  to  designate  a  Si  ""^  "^"'  '""^  the  use 

Atf  ad«p..     The  principle  of  necJssTtnrr'  "'  "•*"^«  »^«  Offlcli.. 
found  in  all  the  HearsafexcepJ^^,;  "^'jj,!"  «"«  ^orm  or  another  i 
gmng  exceptions  by  the  impossibilitv  of  obteiitJ VV'''"''''^  '»  *»>«  f<"e- 
tne  same  person;  i.e.  death.  absencrLsaSfr    S'™".?  ^"  ''""^^  from 
has  made  ,t  impossible  to  obtain  th;  ZoStl      "  "'''  '='>eumstance. 
In  the  present  and  ensuing  PxcentinnrH-"        testimony  now  on  the  stanrl 
of  necessity  is  found  relaferioi  "^"'T.""PP''''"''- "^tl^ 
18  regarded  as  sufficient.    The  tZI^Z^  ^T  '^"^  ""  "''^'''''te  impossiblfty 
expediency.    !„  none  of  the  e  exceplsls^r  ''""  '°  ^  '"8^  ^egre    S 
shown  to  be  unavailable  by  reason  o    death     r"''^*'  ^''^^  the  witness  be 
stance.  ^     '"«'»  «f  death,  absence,  or  the  like  circum! 

In  the  present  exception,  it  is  easv  m 
If  notpracticaUy  necessary  to  accenTn     u        ""''^  '*  »  highly  expedient 
certain  classes  of  cases.  in;t^^^d  of^^^^^  «^^ 
»va  voce  before  a  court  or  by  deposiJl  ?^  "^     '"  ***  "'^"^  and  testify 
gation  is  unlimited  in  which  tesZl'     k      I!  *  commissioner.    The  S 
occasions  in  which  tn  3  official  wouwTwf    ^  °®°'"'*  '^  '^""^  "^eded     the     " 
are  numberless.    The  publ^  offi    i'  ^^e^frr  T  ''f  -'^'-'^  du£ 
thing  is  not  done  which  must  late/b^^rnr/-    ^°'^  ''^^  *°^t  some- 
rare  in  which  testimony  is  not  nldS  f  «  '°"^'  ""^  the  trials  are 
no  exception  for  Official  Statemen^'tsteTf  Tl  '""'"^-     ^^^  ther" 
vot  ng  the  greater  part  of  their  time  toT/!,""''  would  be  found  de- 
dehvering  their  depositions  befo  e  an  offi  ^     /h  "  "i!""^^«  '»  ^"^  - 
i?u    ",r"*  «"d  the  needs  of  the  puwTo\„     '  T^  "^  administration 
would  alike  suffer  in  consequence     Akhn    ^".^  ^'"'^"^^  ^'th  officials 
necessity  for  employing  hoariay:rn  the  se    f  ^ha\  fh    ^'^^  ''  ^^"^^'-^'  "« 
?  the  officer  is  corporally  impossible  to  „K.  u     ^  I'^Tmnal  attendance 
degree  of  expediency  tha    the  Zlic  busin       V''^'"  ^  nevertheless  a  h^oh 
on  the  strict  enforeoment  of  the  L'sr;;, '^  ?  '"""«^''  ''^  '"''-ting 
»   n  sp,r,t  here  identical  with  that  of  the  H/      ^"""P'^'  *''"«f«'e^ 

§  lb32.   Th,  Co««.t«,au  Ou.r«t..  o,  Z.        "«  exceptions. 
Pubactr     The  second  essential  SVl4.o'^„*"*''*^''''  Offlciu  Duty; 

^^:t^X;rc:i=i^^^ 

------  as  ,stifyi-3«;-„r-^ 


I  1633  EXCEPTIONS  TO  THE  HEARSAY  RULE.  [Chap.  LIV 

The  second,  however,  is  of  modern  suggestion,  and  has  not  as  ret  received 
clear  re^gnition  in  the  United  States.  As  its  recognition  involves  a  defi- 
mte  .nodification  ,n  the  practical  application  of  the  rules,  the  two  reasons 
deserve  careful  discrimination. 

nnllf  ^m  '''I  T™,"  "^^"^  '"  '^  '''°"8''*  *«  *»'«  presumption  that 
public  oflBcei-s  do  their  duty.  When  it  is  a  part  of  the  duly  of  a  ^hlu  offiZ 
to  make  a  statement  as  to  a  fact  coming  within  his  official Cniz^J 

ment  The  consideration  that  regularity  of  habit,  a  chief  basis  for  Z 
exception  for  Regular  Entries  (anU,  §§  1422.  1522).  will  tend  to  this^d  is 
not  here  an  essential  one;  for  casual  statements  -  such  as  certiSates- 
may  be  admissible,  as  well  as  a  regular  series  of  entries  in  a  rS^iTlZ 
fundamental  circumstance  is  that  an  official  duty  exists  to  make^an  accurnte 
stateuient.  and  that  this  special  and  weighty  duty  will  usually  suffi™  «!  « 
motive  to  incite  the  officer  to  its  fulfilnit'  PoLbly  the  £y  It.  not 
be  one  for  whose  violation  .  penalty  is  ,s!y  prescribed.     PossS  "he    ' 

officer  may  not  be  one  from  whom  in  ...      .ee  an  express  or  h  of  office  is 
required.     No  stress  seems  to  be  laid  judicially  on  either  of  Jhesrcon 
sidera  .ous  ;  nor  need  they  be  emphasized.     It  is  fhe  influence  o    the  officij 
duty  broadly  considered,  which  is  taken  as  the  sufficient  guarantee  of  S 
worthmess,  justifying  the  acceptance  of  the  hearsay  stateraenT  Nor  is  t  J 

ot'rjo?  '"'"'"'""'''  P"""P^^  '«  ^«  to-day' discredited  oVdo  bte" 
Oftc ml  honor  may  or  may  not  be  what  it  has  been  or  what  it  ou^ht  f„  h!' 
and  It  may  differ  in  different  communities  and  nersono      R,,/     ..f  ' 

with  Which  the  law  of  evidence  is  concerLtoSltylr;  "t  t^  ^e  a 

the  tmditional  assumption  of  the  potency  of^ffic  al  dutv  and  Ln     1     ''"  '^ 

That  this  assumpt  on  is  the  estabhslipd  l.n<.,c  .,t  *i,  repuaiate. 

indicated  in  the  follwing  Judicial. 1^;^^^^^^^^       "'  '""^  ?"""*  «^-P^'-  » 

arouracy  and  fidelity;  a„d  therefore  ^hateler  acta  thevl  ■"**'7''«™™"'''"» with 
duty  may  be  given  in  evidence  and  shaTbrtTken  S^  ,  "'  ''"•'^^•^Se  of  their  public 
caution  as  the  nature  and  circumstance,  of  ea^ho  J  '"'  "'"'"  """^  »  dejree  of 

the  present  case  Mr.  N  has  no  m-Tvatfl  h!f       Tt  t        ""^  ""^^^  ^  '^'^"^ In 

make  factitious  entries  i,,Tt.    He  ;r"u[r„J^^^  ""'  "^"^  *°  ""1"'=«  '' '"  ^ 

1«50.  Erie,  J.,  in  Doe  v.  >^'o,  ,5  Q  1 7^8     ..Th    '"^''  P"''"'-"  '"»'"«"i°n-" 
the  person  who  keeps  the  rerister  to  niat.Jh         }^^?^!"^^  "P»»  th«  Public  duty  of 
their  truth."  ^         ^        ^  °'"'"'  '"*'''  <""'  - '  "'  '*-  after  satisfying  himself  of 

their  duty  correctly ;  the  itt  f^^is  th  r  foil  l^in*      IT'''  "  ^r"  "'»'  "'"y  '""'^  ^^'-^^ 
other  public  document.  ar,eceiled''  '"^""-""'''-'  «"•  the  same  principle  o.rwhich 

1821,  Gibson,  J.,  in  SteuxiH  v.  Allmn,  C  S.  &  R    300  .  ..  u'K  ♦     1, 

1978  "nbat  change  in  the  law  of 


oath,  which  would  otherwi»  hav^tol^itLaT''"'"  "".'"  ""  '""«'"°»  »'  «"  oS 

of  truth,  n.,uely,  the  swearW  and  the^l  ^  "^  "°'  oonflrn.cd  by  the  uauaMel 
them.  They  a,e  e.-titled  to  hi.  It  orra':^'r''''''r  "'  ""■  ^^"'  «''"  "  pS 
•re  mjuir.^  by  law  to  be  kept.  parSltaTfet'r  "'?""'''""'' P'^''^ '^'^""^ 
and  notoriety,  Imt  principally  l^caue  thTvart  I  "°''^"*'  '"  °^  P"'"'"  ""^^reat 
of  office,  or  at  'e"t  under  that  of  officld^tvb^JlcL;':'!'"  ""^  *»"""'"'  "^  ■"'  -"h 
purpose.  Moreover,  aa  the  facts  stated  in  .h  '^'="*''"«<'  »gent«  appointed  for  that 
would  often  be  difficult  to  prove  th^mbv  ""  T  ""'"•"  °'  *  ""Wic  natu^i  U 

kept  by  per«,ns  in  public  office,  in  «hfch  thev  are  !  '  /J  "®"'"  "^'^"^^  "'  book. 
|«>t.on.,  or  to  enrol  or  record  particular  contrLtoMnT  ^  T"**  •'°'"  f""""""" *^''« 
w  evidence,  notwithstandinjf  their  authenticTvl  T''"™^"'^  "'"  Senerally  admissible 
"ary  t..sts  of  truth,  _  the  obHgation  of  Coat^H  dThet!  ""1  '^  ''"^  "^-'  "-l  -^  ' 
sons  on  whose  authority  their  truth  and  .?h     ?•  •!     P°*"  °'  "roswxataining  the  per- 

to  be  because  they  are're,uire7b^:w  tot  iSt'"'^^^^^  ^'^  "''''  '-"  ^^ 
pubhc  interest  and  notoriety,  and  bZu,e  thevT  T"'  '^  ""*""»  "'  ^hem  are  of 
of  office  or  in  the  discharge  of  an  offidaldutj:-'         """'"  ""'*'  ""»  «•"«""»  "^  «»  oath 

namely,  the  circuitance  of  1^7  ThI  M  "'7/."'''  hearsay  statements. 

and  is  closely  related  to  that  Sis  l^J  f  ^'"^  ''  "  *'"'"P°^''«  «»«. 

tion  for  Regular  Entries  („  J.  ^5^)"  '^  f " "f  "^«  »  '--»  for  the  excep-' 

«arily  subject  to  public  insect  on  the  ft  |l  f  '^'"'"^  ''  °"«  "e^'es- 
em,r3  would  be  exposed  Zco2c^l  furn  '  '"'^  '^"'•''f^'  "'^"^  -^-'^ 
guarantee  of  aecuracV-  Not  onh  woS  t  1  "',•*  '^'"^^  """^  '"^^*'i°n«l 
of  the  public  tend  to  produ  e  cort^eti  n  of  r""*^'"  '"T^"""  ''>'  «-»''«" 
cluefly.  the  knowledge"^  that  the  ^    d  j'    "7  '  P^'P^'^^'^d.  but. 

would  subjectively  act  in  advance  as  a  stml^.  "^"  '°  T"'^  "^^I^^'io" 


.  '"  io  II ,  and  thus  the  differeuee  between 


1070 


autl,o,i^«l  to  lw\,,a,le     «(    e  tL     1  "'"V"."""* 
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S'-'-n  *°  ^  •"•"*  "'  *^  •tten'J.ooe,  .to.,  of  poor  perK>n. ;  brt  the  book  wm  «. 

Of  the  entries ;  they  are  merely  •  cheek  apon  him«eW."                                                 *^ 
1880,  Lord  Biactbum,  in  S/urfa  v.  Freccia,  L.  K.  6  App.  Cm.  623    «  The  nrin«i„l« 

.peak  the  truth,  .nd  mu.t  be  presumed  pri^/acie  to  have  known  and  to  havelplfen  th^ 

This  reasonmg  is  plausible,  and  does,  no  doubt,  add  to  many  official  docu- 
ments a  special  measure  of  trustworthiness.    But  it  is  doubtful  wheth 

me^    ^7.*!  «'"«*  "PP^^-tion  would  exclude  many  classes  o(  cffickl  dS 
uents  which  are  m  fact  admitted  nnd  ought  in  reason  to  be  admitted     W 

XciS'enTo  J'""!,"  ''"'  '^^^**"'«  *»>«  '^'^^  «  expressly  givlfto 
every  citizen  to  demand  mspection  of  official  documents,  there  are  everv 
where  numerous  official  documents  of  which  inspection  <?nnot ^  dlaS 

matt  -t:::t:TX'  ^"°"  '^^^-^  ^  «p«^«°  ^-^^^  ^  theTub^^t. 

matter,  — for  example,  the  account-books  of  public  officers     It  c«n  hJ^L 
etd  IX  to  a  sS  ""Z"' "'''''''  "  ^"«»  °"''  ''^^  '^'tificate  is  deUv- 

later  noter(il7ri634)  "  '  ^'^'''^^  "^  '""  '"'^  ^ 

.i'fdD?^'^«' "''*';  «».-.r.lPHno,p...  (»o  Statute  r„„u.a  ;  Po,. 
^  "d  D.  Paoto  Offlcer.;  DepuU..;  Required  8Ut.«,ent.  by  Woa-offlclia 

looO 


II  1630-,08O     OmcIAL  STAI^MENT,   IX  GENERAL.  ,  ,„3 

WM  made  under  an  official  duty1^JZ?;i.,-V  *"  \«'''*°  statement 
office,  the  subject  of  the  Btotemenrand  S  f  ^  "P°"  *•"*  ""^^'^  "^  the 

tion  of  the  general  p.inciple  to  "^'offlST  "l  !''  °"''"«-    T*"'  "??««■ 
under  the  heads  of  the  various  Ss  of  ^ffi  '!"''°''  "  '^"*  «*««'*  *''»> 

1684).    But  at  the  outset  a  few  g  ^1  con^T  ?^  '^"'^''  <^".  §§  1639- 
are  to  be  noticed.  ^      "^  considerations  governing  all  of  them 

(1)  It  is  clear  that  no  exm-tm,  ./..«  j 
the  authority  or  duty  to  m  kH^e  ftlt^lrTh'""  "  ''''''^  '"'  ^""""^ 
not  the  source  of  iu  creation  is  th«  „  !  •  ^^  ^''"tence  of  the  duty,  and 
the  greater  part,  of  an  S  coniied'dutir  ^•"'"•"«^"-  ^ot  all  no^ 
by  written  law.  They  may  ari^Tom  iT  T  f  ^"'"'^  ^^'^  "P°°  him 
superior,  or  from  the  inZLn^ZMl^ll  ?^  T""'  ^''«'=^'°°''  »'  » 
nature  of  the  office  fairly  Zu,^^^^^^^  '°  the  office.    Where  the 

"cording  of  a  specific  sto3nTthat??       "Pr^^te  the  making  and 
under  official  du^i       '"*'*™"*'  ^^^  "tatement  is  to  be  regarded  as  made 

of  i-t^t^it'irK^^l-^'rhiX  ^o  the  ch.r«t,r 

kept,  nor  that  the  natu™  of  iCoZTZ^'ZlXTZ^-  h^  ""  ""^  "»'»*»  "^ 

1878^?'"*%^  by  the  p«,per  authorUy  t^'Kep^  »         "••^P«"«»"« '  it  i.  .uificient 

laia.  Strong,  J.,  m  JSoo/MtoFi  v.  Gunn.  99  It  «   nm     .  ,. 
U  no  .Utute  expre»ly  .uthorizing  th?iSl^fo„  S  U/h   ""^  *f  '"'"'"^  t""*  then, 
proof  of  the  fact.  .Uted  in  it;  bul  wanyre^H..^  T      .  ["tteorological]  record  „ 

ofany«utute The  record  had  Zn  Jlf  k       P'^P*''y  "^^itted  without  the  aid 

record  truly  the  fact,  .tated  in  it.  .^o  entitle  Lerr":,'"'^  P"*"'"  '"''''  *'  -»•  ^ 
that  a  sutute  require,  them  to  be  keot  It  t.  «  ■  ^  "^""Mion  it  is  not  necewarv 
of  »  public  duty/' I  °"°'*kept.    ""  ""ffioent  that  they  an.  kept  in  the  dS?2 

(2)  The  subjective  influence  of  the  official  A«t^  h.;.     .^. 
mg  circumstance,  it  follows  that  an  nS  ^       "«  *^®  ^««°tial  justify- 

equally  admissible  with  one  ml  bv  a  H  '^  «  '  ^^  -^  •^'"^'>»  "i^^'"  ^^ 
not  recognized  by  the  domestrtwt  imZSM  "^r'-  '^''^  ''''  ^^^^^  « 
officer;  and  so  far  as  it  exists  it  al.S-?*^",'^^ '  '*'  ^"'*«  ^°'  the  foreign 
application  of  the  principk  ^hoLf.f^  an  equally  sufficient  sanction.'   This 

(3)  It  would  J^rAS^tt':t"''"fi'^''^''^^^^ 


T    */,^S^'   "*^'  Perth  Peeram.  Chw    9  H 
S35  («;,  Ind,„,  ^(euf,  lut  of  Choctaw  fn^iu 

«•  J.  M-  198,  *,»,««,•  Mid  the  in«t»nce.  un 


73  Conn.  377   47Atl   Ti'i^m-         ''  "■  '*"'"'>• 

of  State-.  iJiiLtVoV^i^-r^^^ 

ration,  made  receivable  there  by  exn:^  .ST 
ute   not  admiMible  in  Connecticut).    '^         "■'' 

tion.'^i.  inten,a«on.llJ*exE  It'^™"',"- 
protect  iU  officers  and  c^te  d„«i  f"  ^'r^*" 
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no  further  recognition  would  probablv  ha  «»>.  _  t^    . 

can  h.^Jly  .l^bted  that  huSS^X*:^  CnTi'rlL'Ld''^'"  ^' 
not  made  w  thin  the  sooDa  of  offuj.i  a  T  u    ""f"""*"".  ejected  becauM 

under  .  .uppoW  ttrfud  TeMt  L.?/'i''*  ^f  "^'  '»  «««*'  '"^h 
quire  in  eachcaL  into  thenffl  •      T  "  '^  "'^^''^  impracticable  to  in- 

2>  cure  an  othriT^ir  Smtr  '^"'"  "«*  "  '"°''  «"•'  '«^»' 

is  ^^^:cir>^7j:T::i':z^^  -r-^.  -^^^ »,  the  H^e- 

subject^tUr.    Hence  a  stotemei^  !!  t        .?'*"  "tote'nent.  on  the  i^p^ife 

inadmissible;  this  rco^nSS^'corvelrr  suLrr"  'j  **'^^r^ 
all  matters  properly  included  in  X.a.7'  ^  "*"'«'»«'>»  »  admissible  for 

to  each  and'allKe t^:^  Z  whichThe  offl^:, '"'\°'  ^^^•"'"•'  "^»^' 
self  in  order  to  make  the  statemer  Thi.  ^  "^  ^°""*^  *°  "'°™  ^m- 
the  difficulty  lyiDK  in  iteannS.^   T''" '=«n«I'^«on.  too.  cannot  be  doubted ; 

illustrated  inVecL"  of  JeSot-C/rf/,?r  ""^  *'»«''  '^"t^^'-'"' 
(i«<  §  1646).  "  •^^''  <^'  §  1«40)  and  marriage-records 

(5)  The  statement  must  be  in  «m7v«^  .4  iu-  • 
policy  of  this  limitation  sunquSfh«  f "  "  "°'  *°  ^  ^'''^*^^'  The 
incomparable  advantages  witrrestrto  '^  *  "T'**"  '**'*'^°'  °ff«" 
of  service ;  and  since  omcMLSllr''"7^  °*  "'"  *"'*  permanency 
or  retirement  of  the  officer  th!^  J.  commonly  preserved  after  the  death 
in  the  statements  o  prir/;  Sons  d-rw^n"  T^"^  ""^  ^^  '^^">  » 
of  accepting  oral  statemente  ''^  '"  '^'  '""S^'^g  exceptiom.) 

thfeiStr.i:  Z7:z  t  ;i:i'arAi^  '^^  ^^^^  '-'^^^- «' 

matters  when  they  occur,  and  if  no  rJir  ^  u  ^  ""*"  *°  "*^°«J  ^'t^i" 
«*-»c.  o/«„y  ^i^  about  ?hem«evdet/r"..r'!!!  "  '°"°'^'  *'>-  '^'^ 
put  it  in  another  way,  the  r^orf  ukl  *'""  ??  ^^  '«''  «=«  «'J  «'•  to 
matter,  recorded,  and'lhte  ^y  'o^J^^  Su!h°''' V"'?"  ''"''  *•>« 
judicial  result  in  dealing  with  the  Z!^  „  .  T"'**  P""^"^  ^  the 
the  other  exceptions.  S  a  sLroLT^  °'  '^'''°"8''  *''"«  «  i« 
opinion  («»<.,  §§  1495   15^,    i,S,^ ""'*'«»  «"«««.  «ome  difference  of 

whether  this  abfence  of  an  1  ^  ,  ^T^^""'  '^°"-«''  *»>«  question 
the  certificate  of  the  custoian'oTthe^i;'^/;;^^  '^l"^  P-«<^  '^ 
1884.  Jones  ».  nji>n»_> ,  ^   .   _  a  /• 


1884,  Jones  i,.  CarrinRton,   I  C.  *  P    W7   qoi 
the  perfoinMnce  of  their  sapnoeed  dut.Ti^^K  » 

»ot  ,v.,.«nized) ,  ISrs.'^TodT.   NiM^^'SSS- 
.n.meut  kC^r  *.fturt  •"  """'  •"  »  S""" 


1883 


^ption   for  Offiei./st.UmenU  whfX  ?»; 
1827,  Jackaon  r.  Miller,  6  Cow.  768. 
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declarant  a  .pecial  J^L  o"  «<,<,t  ^^  '^  '''''"  *''«"  '^''"'^  '«'  the 
c««..  circumstonces  mayT^tiJvTn,  ^  '"."r';^^*^^  No  doubt,  in  a  given 
.  .trong  motive  to  mis^Snt  aonT^  ''  ""■  °®'^'  '^^"^^  »»>e~ 

.i«ble  to  prescribe  eJuTc7Z  7!^1T  T"  "'l*^^ '  *"•'  ''  ««'"''  «"«1«- 
tude  favors  admiasionJ  ^^  °*"^  '"^''  ""^^  »»>«  ««»«1  j-'dicial  atti- 

for  it  is  not  made  under -the  dul!  of  ol"*  «  '^  -^'^  *'"  ^  inadmissible; 
the  person  taking  the  oath  of  office  or  on  v  ?  "  '^'^  "°*  '°"°*  *'"''  ""'^ 
statute  or  otherwise  with  the  dut'v  ^-      ^         ^''°"  ""P'^^^'^  ^««'«d  by 

Not  only  does  practical  Lssty^u^^r^nr'i"  "1*''^  ''''  ^^^^^^"^ 
gated;  but.  furthermore   such  a  j!w  '^'*'''^''  °'  '^"^y  *>«  ^ele- 

efficacy  sufficient  to  BaLrthereautBC?  T'*"''',*''"  ^^^^^  ^'^h  equal 
whinh  the  statement  rnHe  made  b^^^f'  of  pnnciple.    The  instance?  in 

Charged  with  the  duty  Lmlt  of  LTZs:"!"  *''"'  '''  °"«  ^^'^^^^"y 

-uJv;i;;:Si;;e.  "rdT-,;?;:  •'^  "t^-^  •»  ^^-'^'  -«>«»-. 

of  making  the  record  or  otheTstlielt  •''"''  "'?'  ^''''='  responsibility - 
of  department.  But  thetTh:rirtoXr;tror^  '^''''l  °'  ^^^ 
ordinates  is  in  effect  a  parcelling  out  of  hi  ^  *  ^  ,  '  *""  ''"'^  *«  8"b- 
for  them  in  fractional'lo'm  Jf  h  Ite  t  2t"tbV  '  t"?  T^  ^^''^^ 
assigned.    Whether  the  dutv  of  th«^.  k  ^  ''°'''  ^  ^«»  thus 

directly  to  the  immediate  chkf  or  eke  to  t^^;  P  """^  "^  .*'°"«*''  *°  '""^ 
The  fact  is  that  they  an,  not  mere  intm ?„  Government  is  not  material 
possess  lawfully  the'deU^Sd  dTty  ^dTheTer''""^  ^"'^'''"^«'  »>"' 
whether  the  general  nature  of  the  officlauthorflr^^  •"^"''^  ""«*  »« 
of  work.    .  statement,  therefore.  :": ^^:::,':IZlZl^^£^ 


burUl  4.t.r  would  err?^i„*f;,L    ..TS  to 
prove  a  nmrriage  or  death,  in  suite  to  wW.h.l!2 

tirtime      Th,^!!^"'"-  "'"T^^Se  or  death  at 

SturU  r  fS  L  L**"'  '^'^  «l«ckh„m,  io 
mi.  M  Jh'pa.'ln  VA  i?|= 

«Z-"  ^^  ("''-"'"ins  «  "rtitied  cony  Tn  the  f.e^- 
i  t  theTufr'^  "TheoffidHl  eKteV„f\he 
the  DMhlif.?.?'"!^  '«'l'on8ibilitie«  of  t',e  clnrk 


1832,  Brijop  V.  Munlock.  IS  Pick    <iirt  /»„„ 

2  B.  4  Aid.  185.  •  "•  "•  ^t^nlMni, 

•  1828,  Doe  ».  Bray,  8  B.  *  C.  818  (Pm-k. 

J.,  rejertiDK  an  entry  fn  a  ngi'ter  made  bv  an' 

440  (copy  of  a  will-r^cord,  subscribed  i„,u' 

163  M.«s.  453,  456   40  N    F  «X"  "I-b"?"''*"' 
ofr>«Ut.rof,.;arrUa:h^.5*'?T5'H«'Py 
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countie.  .uthorized  to  make  ,urvevl    W^^lZ  '*!?"•-»  *"  t«>e  om«  of 

in  the  name  of  the  corpomton  oj  JSH^^T  it"  *'?"'  '*'**'°""*  ^  "^ 

(9)  The  duty  of  .U  ofllce«  r^.  i„  .h^   P^',P?"'°"°"'«  "««'• 
it  i.  not  neceJry  th.t  the  d„trto  m.ke  rSa^l'T'i:  ^,  *''  '*'*^    ^ut 
created  rf,>wrfy  J,  <A«*H««im«?#!*flV^^^^      ■'"'"''^  »>«  "peciflcally 

power  of  cr^L,\tce7Z^!^J^cr^ull"t't''  '""*  ""  •^^^^S^^J 
the  present  Exception  whether  ^^^.T^--     ,.*'*'""  "«  "fflcient  to  utiafv 

onlinate  govemi  ^Ttrn:T:ti^^'':^li^^,:  '^^  "  "^^''e  ""^  ^ 
powers.  !t  may  create  an  officer  whow  d  ,fv  IT*  .  ""^"""^  ""^nicipd 

officer-,  duty,  though  it  runTdirectrt^  thl  f  ***  f^"*  °""^««'  «««>  *«• 
So  far  as  concerns  the  oririn  of  .„ch  ^ .  "'*^  °"'^'  "  '^^  ■"  «ffl»i^  duty. 
-«de  under  the  pre!"  fx^ptiol  wtra^r"','^"'^''*'-  -"  ^ 
Poaes  in  general  be  deemed  to  exS  it  ex^u  1   ?"l'  ^""^  ''°""  '»'  ?«- 

(10)  Does  the  duty  sufflc  ent'yMiit  o^lv  f^    "^  '"'  ^"^  ""^P"""' 
•tatus  of  offici«Is.or  may  it  exi«t  ^hv  ^  '"'  P"""""  ^^'"8  ^^e  general 

of  furnishing  ,  .4ord  oTiS^'^T!::  '^*"^>-  ^^^7  'of  the  p^rp^ 
P^ionf  For  example,  wh^n  a  statute  S  Tt  tVe^nT^'"  ~  "-^ 
to  record  or  certify  a  marriage  ceremony  wrfo^lVJ  k"'^°'  '  <''«Wnian 
to  be  regarded  as  made  under  an  oSd^t^inS  ^  ^"^'  ""  *•"*  «*«""»«"" 
In  practice.  litUe  turns  ordinarily  on  the  »?  ^!  "°."  °'  *''"  ""Pti"-  » 
Huch  statutes  usually  declare  e^p^s^^^^^  *»>"  ^-^'tion.  be«u«, 

"ble.  But  it  is  imwrtant  fmm  t^  ^-  ,  '''^  document  shall  be  admis- 
whether  the  use  of  Tb^d^nt  ^Z^JT  ^'  P-ciple.  to  deter^* 
as  forming  an  additional  exception  .f?„^  -^  "■'"*«'  "''•"  »>«  «««rded 

an  instance  of  the  applicItToHrstl^uL  of  tT  '^.*'"°/«>''°«.<"  "merely 
cepfon  ?  Can  it  be  sid  that  a  prfvIL  jl'^  P""°'P^«  •*'  *''«  P'«»'''  «. 
a  record  or  certificate,  makes  h^lZrJTl.^^T^^  "^"'"^  "«  °"«k« 
-aid  that  the  term  •■official"  duty  is  t^  "f^  ^""'V.  °''  "  i'  »»  be 
includes  in  effect  all  documents  mLl  ;,  ™"''  ■"**  **»'  *»>•  Principle 
would  at  firet  seem  thatThe  Cr  !.1"1"  "  ^"'^  '^^^^  »>y  J*"  ?  t 
or  although,  as  alr^dy  noL^cLrt  1632  Wh"''"\**"°°*  ^  i^^'^^^l 
to  be  regarded  as  the  essenUal  Intr  ^*^^^' *•>«  «*»»»  of  office  is  hardly 

involve  at  least  the  idea  of  du'^;as7reSbv'oT'f""   '""^  ~-*'-   '^ 

y  as  created  by  official  status,  and  not  merely 

of  iti  mvirrlat  .    1  ann     w,    ..         .  ^ 


of  iti  record*);  1890  w,fj-„,,   .     .,    „    , 

Spiro.  sr  c.  c'a.  388.  WW  rtr,"*-  ^>.  '• 

i'TT-  ^Tli^'J  188i.  note  - )"  I'Srs"",' ^"• 
»•  U.  8.,  58  C.  C.  A.  4911    lOo  v  '■    oi^'   ""»» 

of  .n  offlcUI  bond.  anu'f'ul'^Vl  2".^^' 
•mended  by  St.  1895  "177  i  ,„  ^-  *  *««'  •» 

IMS,  Stemke  r.  Orav.,  16  Ptah  298^5  5^' ' 


lOM 


written  byhi.clerk  M^l^i"!^"^  ^'"  '"  •«* 
Wnuelf.  i,  JliSu,^  -^''ordxnaUt.  .nd  not  by 

:4 
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of  .  duty  .ri.i„g  ,,00.  S„.    ';  e  "oS/rth°  '''  """""^  -"" 
when  we  reflect  that  «n  official  duty  need  m.t  iL^      ".  "'"''  "  di«ipate.| 
entire  energie.  to  official  work     A  iurtf^-  nV^^   '  *'"'  '^''"''*''">  «'  °n«'» 
vote«.  or  a  coroner,  may  during  the  iear  7  .1    y    ^'"^'  *"  "  "8"'™'  «»' 
to  official  dutiee,  and  iy  Jupy  hTnsel    cteS"v  "  T"  P*"*  ''  '»'•  *'™« 
broker;  hi.  official  duty  exi.u  none  th^^l  £    ^  ^  '"*^«''  P^y'i<^i«i.  or 
fraction  of  hi.  doing..^   C«„ve3y  ( J  J  „^„3  " -»<*"•  °"'^  *  """'^ 
tionX  it  matter,  not  that  an  offldal  iicoi^^fr.    /''"'"«''*""  *•»»  «cep- 
unleM  he  ha.  a  .pecific  duty  to  make   he  Zt^  *'''"l^  '°  •*««"«  *"rk^ 
Jjdmitted  under  thU  exception;  forexamT/'."''!^'*:^''  ''^'""^  ^  be 
h..  entire  time  to  «o«,  of  item,  of  officW  Itv  '^  ^  k  '''^  ""^'"""'j^  8'^«» 
IS  a.  complete  a.  can  be ;  and  yet  unC  hi  ^    '".f "  '***""  "  »"  «««''»» 

cord  births,  marriage..anddeath^hiL„"^^  'P^'''^''  *^"'J^  ^  ^ 
In  other  word.,  it  i.  uot  hi.  gene^l  2w  ^  T"^"  "'^  '""dn^i^ible. 
menta  «lmi«ible.  but  the  .,Jc?fi?duty  to  2^"  u  ""•^'"  '"°''  '^t^' 
then  it  i.  the  .pecific  duty  to  mike  .^ifi^.uL  T^  'u**'''°^°»'  Since. 
admi«,ible.and  .ince  thU  specTfic  dirf.  ^^t  '^  "^^''^  ""'^''"'  »•>«"> 

general  official  .tatu..  it  is  Sfficult  ^  J  ihv  ?.**"*"  ^  '*''^""^«"'  °»  » 
exist  aUo  for  a  per«,n  not  hav  ng  o^h^wi;!  C'V^,"""  ''"'^  """^  ""* 
a  peraon  may  (.o  far  a.  legal  theo.^  rc^nll™«l»  il  "*'  l**'""-  ^"  •'»«rt, 
P«e  of  doing  a  .ingle  ^^^n.^ZsoT^^^l^'"''  '*^'  '"  '^'  P"' 
merely  a  private  person.     It  is  Te  JL?'  *^  "P"''  '™"»  ^^is  be 

such  a  specific  and  narrow  dut^haXt  ,S'  T^^^^T^'^^^  »>y  statute 
made  under  it  a.  statements  under  aroffic^H?^'  T"^  '^'  statement, 
prewnt  excepUon.    There  is  on  nri!  •  i  ."'^  ""''*'»  *•>«  ""tion  of  the 

given  im,tanL,  nevertheTess'  ItZT^:  ".°  °'^'~''*  *°  *»>«  ^iew     Kut  ^ 

duty  can  p.pe;iy  ^TtoZZZ'^To.V'::Tura''^^^^ ^ '''  «^^"^^ 
a  genume  official  duty  created  and  a  mere  Jn«l  •^"^"""""te  between 

For  exampK  a  statute  requiring  evervo"r,  ""Po^-'bility  established, 
of  the  items  of  hfs  property  or^^nTr  ^T^^  ^  '"»''«  «  'eturn 
of  miuors  „„d  women  rmSy^.^e^reSr''"""  "j  """"^^  *  -'«™ 
wh.le  statutes  requiring  oLating  cS^  te  leLd  '*'"''  "^""Wlity ; 
ceremonies  may  properly  be  reir«rH«HT         .•  ^  "^  '^^"'^^  marriage- 

latter  class  of%Ltu^7a  few^tht  •  Z'*"''"*  ""  "*'''"'  '^''^^  OfTe 
time  in  the  ensuing  sSio„s  Of  te  ZT""".  ^'"^  "°*^**  '™"'  *'-«  to 
in  which  the  statute  exp  Jsly  makes  admSl'^  "''"'  "^  """^  ^'^''^^ 
of  private  persons  (for  example  certifi^T^  /  statements  thus  m,uired 
tery.  or  of  a  bank's  books  by  i*;  Lenu  ^?tf  '''ArP""*-"  ^y  irsecre- 
belongunder  the  present  excentioTh.!.  f  ^^  ^^^^  "^^  °°*  "^  Principle 

it  seems  more  convenient  toX  the!  rtl  '  ""^'^  '^  *''^"^^^«»' 

-Pective  Class  of  d^umentTco^cetTd  I^^^U^t US^^!^  ""^^  ''' 
*•  CompM,  alio  {  mo  (affldavitei 
1985 


•  1M4                EXCEPTION  TO  THE  HEARSAY  RULE.         fC*^.  UV 
I  1M4.  y«biMt7  of  «k«  DoowMt  M  --- i»   u 

hM  by  ...,„e  j„Ug«.  bJeo  .dv.SS?L  1  o/'ir''""  ''^""'  P"*^""  "»  '-li- 
the Exceptio..  i.^bM«l     UuTtl  .1  V  r*  "^"^^  ""«"••  ««  *«"«»> 

dutr.     Such  Tn..  now^J^"^'  i^  HJ^-^  ^^  -"•"  '"  "«"  '"» 

opinion  of  Lord  Blookburn  in  Sturl. Tsw  ?  i  *  """""y-  ^'"«  "'• 
l..d  down  dininetly  „  ™IS  ,  In  tr^JLJ"?  T  '"?•  "^  '"^-  '— 
•nee  of  thi«  limitation  ii*n«  t»  h.v„  L.  .  ^  ^"""  ""  ''♦"'"•^  "ocept- 

the  element  of  publici  ^  haVuirJZr^^^^  •!'*'"'"«'' '"  "  '«-  «'''»''"» 
reason,  already  .'dieted  («" .  8  "e"  ^e  .t'  t""  '",  ""^^"''''•'  *'"'  '^^ 
desirable  one.  Should  it  be  aSeJted  hiwt  T'T  "^•*''  ""'  "*^*'»  ^»  be  « 
excluded  by  it  will  after  .llT.l'rZ'"  .'"  "'  "'""'"  '''^'""'«"^ 

•trictly  confidential.  _  for  exa„.;,""'"*  »»«.  "amely.  those  only  which  ht, 
the  like.  These  woLld  ^rharu  u.lK  ''^.,  ""'l*'='««'.  t«x-„fflcers.  and 
case  (,H,.<  8  2375).  so  tlS  tSaT  .£  „^  ^r '"'^♦'"''  ''"'"  '""*='"•"«'  •»  '"r 
It  can  hanlly  be  8.U.p<.sed  timt  trscor„Tr" ,"  ""'  '"'*''^  "''«"  »"  "^.e^ 
Lord  Wackburn.  was'^ntend  d  to  Se  oth  'r^t^'""''^^^^^  "  "P"""''"'  ^'^ 

•Iready  1^„  «een  (ante.  8  657'?that*\'„**"'^'  f ''*^''  «-•-»-•••  It  ha. 
that  in  general  hi,\„owiSgel  tl.e^  IZT  T"''!™''""  "'  «  *''"-"  » 
■on;  and  that  testimony  ba^d  on  anv  t.  k*  ^'T^  ""  P*'"»"»»  "t^'^'va. 
»n  a  few  c!as«,s  of  case,  ^n  wtch  the  so„?  "^t  "'  ',''»  ''  "'"'^'^''ble  only 
purpose,  equivalent  to  perJm   obleL^n       t  ^°'''«<'««  »  '"'  practical 


Inferred   to  LaneZT'J         '  ,'""''">'''?  " 

'2  CI.  »  F.  468  ,  J«t  P.  rk:    b"''.''''  f  ^'^y- 

MDo„«l.|.  C    H    i^T'  ^  ^"""P-  »0'  '>«09). 

•%  thinking  ofThe^.e'r^Ji'"'"  "•«"  P>«1.- 

>"  onler  to  tre«t  the  entri^         f  "^  '!  "«'«w»'7 

18W 


(8tLT!!::'^-TT"!Z'L""r-,»*  '^^  «•  *>« 

•.  «..  1  linwte   n><'<irUa  of  wi-athi-rl  •.. 


iliey^imj   omcLa  statemo,^  ,x  general  „«m 

•dg.  of  the  thing  r^rJZ^ZTr^ji'T^,  '"'"  '*""""»  ""'-^ 
no  doubt  thot  the  pri..ciph,  .pplte;  he^;  f  u"  «""'"''•  '»'*'"'  «"  »* 
it«,If„eed«otbe..Hli.„otju'SXiL„vJrT^"'  but  the  principle 

exceptions,  bwed  on  good  4n«,  .«d  d«  Jo-1  ^'  "  ""  1""«««»ti""»  -nd 
of  the  p„.e„t  .xcpUon.  the  oZ  21^""'!:"""'"^  *'"  »''«  I'"'P"« 
into  three  claaMs.  "'"«  '"'  ''^  ■PpHcation  weni  to  fall 

(1)  Certain  kinda  of  official  ■♦ii»^«-_» 
»«  ba^K,  upon  actual  ^::^TZZi^  A"'  !""'"'"'  ''  '»"«  '^  ^ 
officer  ia  authori«Hi  to  I^ord  or  <S  "n  iJ  /""""•=''""  *'»«"'  the 
»y  Am  or  *.„.  U/are  him  by  another  Jel„  u  °"""''  "  »"'"««=tion  ,/o«, 
doorauperviae  the  transaction  exit ^T. .?'•'!,"""'/"'"'  '""  duty  to 
and  thu.  the  correlative  duty  to  Srd^  L^  "  ^°'''  ^^  "'  ♦^'"^  '''». 
•anlya  pemond  knowledge  of  the  tmn;^r  ^'  ^'  "''"™  ""'°'^««  n^**- 
.uthoriMd  to  certify  that  he  himaeif  n^r^^  7'  ^"'  ""'"?'*'•  »  ""'"X  i» 
certify  that  «,««  one  "  peLr,  y  kC^^^"  ^^''t''''^  i-trument.  or  to 
before  him  and  acknowledged  a  deed  "  I!       .u  P«'"«n«lly  appeared" 

the  tran«.ction  preaupplfthe  ^,1^^.^  ""!""  °' '''•' ^'"'J  «"^ 
personal  knowledge.     That  the  nnn!^?^  !'^  ^  ''"•«  ''»  "tatement  on 

been  well  e,po3ed  1^  tL'tirorni'';^?]^^.  ""  ''"  *""'  "'  «=--  »>" 

obtained  all  hi.  Information  from  a^L^^n "n  11°!!  noth  ng.bout  th.  matter.  havi„5 
Ought  not  the  Court  to  di«ct  tba  ju^T  H^at  th.  IZ      fT/  *"  '•""'"  *"» ««»  d«P«nH 
explanation  giv..,.  fa  Inoompetent^  Jd  g^,  ^or  t^^^^^ 

[not.,y>p„te.t  of.  fact  founded  on  W^;  which  woLhk:  /  '  ^'  '^'«°"  '"  • 
from  a  w.tneM  attending  i„  the  ordinar,  wT/'iT  „of  m!^  incompetent  to  be  heard 

^ng  hi.  m«.„.  of  knowledge,  ba'  Xldt^iLT"""  ""iVJir.^""^  "aminedtlS 

«o  from  the  relation  of  other. The  confid.n^  .         ^  ' ''"  '""^  ""nj^ctare  to  be 

•nd  .nt^ty  of  thoa,  offlcer.  by  the  fae^"i"l T^  '''^''.*"  ^  "'^'^  "'  "'«  truth 
wh«,htheUgi.,U„.e,«.t«ithe«UtiTurno^  tM?T;^^  them  i.  the  ground  o„ 
evidence  of  the  f«,t.  averted  in  it;  and  iJtherlfc^  *"''""*  '"'  ""•  """"•"y  J»dicW 
th.m  to  delegate  thi.  high  per^on^'^t^i'TlZ::::::  ""  '  '"^^  '"'*""'•''»  '» >«"  ^ 
offloial  responaibilitv."  *  •t™"*".  acting  without  oath  or  even 

^^^' ^o^^C.  3.,  in  Adam r.Wrioki.liWu.  413.  .,TU.     .      . 

1  TM.  I.     u  y"'.  "  "la.  «3.     The  notary's  official  oath  ia  inh. 

»  This  hM  been  true  .inc.  th.v.M,„^^.w     _,  ,    .  «oatuiainb. 


•  Oibwn,  J.,  here  wm  di-enUag  ia  that  h. 

1087 


certiflcau  w„ffii«Sur  '  ""  ""•  ■■" 


i  "W  KCtroONg  TO  THI  HEAWUT  «LIX         CC^.  yy 

•«»j»d  which  WO.W  b.  ..dudH  M  Zi^SL,  .r^  ••  •'^  •♦'^  «■  •*•  w^  «<  • 

Wtt  of  hi.  p„blle  .nd  o«d.l  oh«W^  In^r.^  .'^."^  •«»•»«•'•«  worM  ••  M» 


»~t  miut  tut.  f.cu  ..«wo  (o  iM  pm 
•*«»»ot«r  or  hU  fuuetioiM  to  anoUitr." 


tificte,  of  prof  Jot  commerSrrlr  T^^  •«>•».  clear.  For  their  ee^ 
their  certiflSite  of  Jri^^To^jA  i"  "'?"  •*•"  '*''* ''°'"''  ^o. 
In  this  n„pect.  indeedTS^^  Su,  "  I'  '"^'^^^'^y  "^^orc^* 
inerely  the  requirement  of  bTi^,  .^  !  en.pha«8.  u  involving  not 

.trictenforcemlnrorthete,rrhV'^^^^^^^^^^^       'lualiflction..  but  li  the 
of  office  th.t  A.  B..  kuown  ™Jim  to  Z    I  "'  T'*^'* '""'"  ">»  «>"th 

.onall,  appeared  Wore  hL  anie  ecu  J  tha'^W  '""'T  u"!''"""""'-  P"' 
then  he  i.  neither  a  good  witnea.  nor.„  I  "'r^''"*-  "  ^hi.  was  not  «>. 
practice  in  some  of  oSr^oCnitili;  i.  nT!  """""•  ^'  '"  P«>'«"ional 
the  certificate  without  suTh  k„olT«.  L  -  ^  •  T"°"  '»' *  ""fT  to  give 
Such  practice,  tend  to  Ztn.'  e  ^t  ihic'h"  tt  ?'"""  "'  "^^  ^'""^■ 
fficatea  and  to  overturn  the  whole  Sof ti„ri  5  fnl'T.*'''"  •'"  ""'^  «"^ 

ten..  A.^i«e  ^nait. should  ^t;::,^!!:'^^:^^^:^^ 


iMi  Td.„?.t'5r  rr'?rwt  it":*,,"""-' = 


"1  CI.  604,  M  i'«,.  8.,     ,tj  .^  ^,  . 

111  tb«M  raliDaa  that  thav  ii.i.n«riIr/lJ  '  ™ 
menu,  a  I  9s»,  .n3^i  iolffirSTciSli'S; 

the  ipiestion  of  eridrnn,  -hrtlTA  .7  '  ""•  *"» 
with  the  q"a.tionof  •ub«Un«r?I,w.k:^  •  .i" 


1988 


I860,  Gove  r.  C.ther.  23  id.  641  •  iMg    11  V 
I7,".  Smith,  46  id.  62771870  B«;k.r!'n'"''- 


IIIM(^IM4]     OFFICIAL  STATEMENT,  ,N  GENERAL  ,  ,«, 

<rf  oOot,  and  Coiurta  (hould  do  what  thav  m.  *.  i    i  ^ 
Um  Hmimj  .ictpUoo*  iMtlflMUon  for  thi.  bninch  of 

Am  for  other  oAom  than  noUriot.  it  mav  k.  j.-m.  u        ^    . 

thi.  clM..  80  far  m  th.  'lJJ^i^V^\rZl:^"^'''  '"l!"*'  ^*»"» 
.x.mi^.  „nd«  th.  difhint  ki«HU  ofT„i^Th?L''  "•""•""" 
general,  would  aMin  to  be  whether  the  .ubfeTt  oTtK-  m  .  f  "»*'  *~*'  •» 
•oUon  .uppoeed  in  legal  theory  to  bLTJTK.*.  -?''""  •'"^^  *»  *  t™"" 
do«,  befolo  hhn  by  .^herT7it1,^h.n  the^rl^'J*'*'  "'  *"  *^"'  "'  »- 
P«.«ppo.eethe.an»oonditlo„,  >^tV^^  -«''yi"«  of  it 

office.  L  Which  the  work "V.  "^  ^^"St"  "Z.S"'"'  "'  """'« 
•nd  t^Murer,,  for  example,  have  in  Sr.  di^trf^  o^'"'    ''''*'•'• 
«:o»,.,  of  a«i.t.nu.  to  whom  variou,  wrti  of  iS      T  "'  '"°"''  '*''"'P- 
chief  officer,  on  whom  the  general  duty  S^tly^.U«:l""'  "'T'^'  '^' 
viaing  funoUon.  and  rarely  doing  i„  Lr^l'll'Tf-  °"'^  "  "'^'■ 
or  certifying.    Thi.  i.  well  undemT.^"  XZci^^Sl"''''  """™'"«' 
necewary  mode  of  .ecurinn  the  nerforml^  '"'/..       J^"**'  "  "  P^P*"  "nd 
•tantive  law  i«cog„i«„  S-  aud^t  Z  h7      *''"  "S"'^  ''"'y-    T*"*  ««»>- 
the  law  of  eSe  to  ri^  eq  r.:^L^ir„'^e  '"^  --"-'tent  in 
record  or  certificate  i.  made,  no  one  .^S  tL  I    ITi  ""  "*'*''• 
ha.  had  per«r..l  knowledge  of  the  daU^ETH        \.  *  '^"''  "'"*="  »•»""«" 
doubted  that  .uch  officiSTtemenU  ^ra^?  -m  '"•^'""*-     ^*  *'"■"'«»  »- 
reapon.ible  for  error,  or  '  ef«S  ul^  n"o  mS^h^',;"^^  ""•'«"  «'- 
duty  .hould  equally  suffice  to  admJ  ,urh  TT  ^^''^  ""•  "^  J"" 

.hould  be  notS.i.  n't  whe^he^a'ulentirtt^^^^^^^    ."""  '^""*'*"''  '' 
Bible  (a.  in  8  1633    oar   8   fl«£.\  K  *     l    L  deputy',  name  is  admis- 

namelf  the  Jffirhii'l.  nalS^b^^^^^  »  the 

on  perwnal  knowledge. but  on  the"ath  of«.,  k  J^^  "/^"^  ^"^  °""*"'  '*•  "«» 
thegeneral  nat„«  of'the  offiTia  1^'^  *:f  J,^^^^^^^^  Since 

subordinate,  must  be  relied  upon  for  J?!lw  ^  "s^tance  of  proper 

that  the  same  assistance  ma?^  «  i^  u'IITT' 'J  '°"°*"  "«'=«'«'"> 
things  done.     On  principle  Lrefrre  th«T  '''.'*"'  '^'^^ding  of  the 

pra^U.1  ne^ssity  i^^^^^^^^  be  no  objection;  and 

P^roper,;'::.;^^^^^^^^^^^  Jonten,p..„„  .„, 

the  transactions  of  his  office  is  of  n«..~  ■  '   ""^  therefore  to  record, 

Sw  I»rticul«rly  II IMO.  1670,  mK. 
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I  16M  EXCEPnONS  TO  THE  HEAB8AY  RULE.  [Chap.  UV 

Statements  wliich  may  properly  be  made  on  the  faith  of  subordinates'  acts.' 

and  thus  the  recorJJ^r  MZltV  '''''^  ""'  °'  *•'"  P'«^'"=«' 

pemn.  baptized  o,  ™,ri.d  w„  „„,  „,j,  „  ,  "  7TJ.  i  ,    *^    '  'I'" 

must  have  personal  knowlprJirp   K..f  „       u      ^  "^^ause  m  general  a  witness 
concerned  oZy  Jl.Z£^'LT,;ttZZr  teTtS  ^  I;  "^"""^ 

pres^enceand  ^Tu   ng    Js  r^^^ortT.o  ""'  ^''f^  "*''=""'"«  «"*  «^  J^- 

own  senses  of  oblSonfreller'  '  •™"'""  "'''"  *'*""  '''^ 
real  estate  and  of  its  o^cunancv  „r  „     ""  "'^^T^  "^"''d  "^  the  value  of 

residences.  Wlren  sucH  dutvd-1  ^  -  '°'''"''  ''™'"''  °^  '^''=*'''«' 
a  witness  should  hve'^tralSr/'^^T"'"'^  doctrine  above,  that 
(as  «ln.ady  noted)  it  has^So  ceded   ^^  '^^^^  ->'•  ^o' 

vested  with  a  duty  to  nsPPrt^ir.*  i  ,,  .  '  "**  ^''"^  *''«  "^cer  is 
duty  should  be  Si^nt  to^  "md^^tT  Y  ^"'"^  '-estigation.  this 
due  caution  should  be"L!rL  w  ^u    ""^  P"""P^«-    ^^  «  *'"«  that 

has  in  fact  in  rgil  e/  T;/' ^^1  ^'t!"^  ^!i«  --'"-«  that  the  law 
duty.  ■  But  whfn  it  cTearir  ^t^rSt  d^^^^^^  ''"'''  '^"  — » 

vestigate  and  to  record  JJSy  ^^Tj^t^L^o^^ .^^X'Zn:^ 


/.„'.  ^**''  ."'"*'■  '■•  Boykin,  70  Ala.  489    47s 

postmaster's  rep„.r  of  in.i|.«nivai;  k„d  dVmr 

tures   received,  thoueh    not  li««.,l  „,;  1,    '     . 

knowleilw^  •  iso-j    iV  o  "''','«*'<i  on    personal 

in^k'e^  ""^'  ""■  »«-»-™«""-"f»  being  int'^ 
RJIy  taken  by  some  unknown  Hnhoi-dinate)-!88« 
Wuroes^er  r  N„rtl,lK,ro.„,h.  ,40  Ma^  3^7,  40?.' 
0  W.  E.  270  (printeil  record  of  Masan.lii...f.. 
volunteers.  ,,„bli,l,e,l  hy  .djut«nt.„eX  T„d"! 
l^al.t.v„  resolve.  «dmitt«l  to  showdown  of 
re^deuce  of  a  soldier ;  •■  thU  cla.,  ofTwdence  ?, 

IMO 


f^;^;:x;^i:ird-f:-££S 

to  the  niajor-Keneral  a,  require,!    L    .J";™ 


If  1630-1C8.]      OFFICIAL  STATEMENTS.  IN  GENERAL.  ,  ,e37 

observation,  thea  it  follows  that,  in  accordance  with  th.  ,      ■ 

the  present  exception,  the  statement  thuTm-lT^  ^°°™^  principle  of 
in  general,  is  the  judicial  atti7urtoSs Thl  .^'°T  '''"""''«•  S"^''' 
one  hand.  v.  ..,1  .  general  exclusirofl'^  rn"ot\rt"-  "'^  ''' 
knowler   h  (ot  ii,c  cfli-.^,-  -jr  his  suhorHinoV    .  ?/  ''"*''''  °°  personal 

usually  u  the  cireu..  tr..  .ftha  tl"  j^^^^^^^^  th«  exclusion  being  rested 
On  the  .iK  r  hand,  v. e  , ,  d  a  few  kindstf  7. "  '''''"'*  *"  """''  """"^'^-^ 
l.en  n.a.i,.  ...  oWs  '.utyltvXlrdtcr  j'^^  1^  .^^  ^'-'^ 
of  personal  knowledgb,  in  such  cases  th«ir  ^^^  irrespective 

Courts  are  disinclined\;  recognL  m"y  nstanclrir  ""^'^'=  ^"^ 
class..  Occasionally  a  statuteUe^thT^u^c^r^.^^"^ "!!'","  ''''' 
such  statements  admissible  •  but  in  tl,«  oK  !       ^  expressly  declaring 

slow  to  infer  merely  from  he  naiu^  of  the  T  "'  ''"'"*^'  ^°"^«  "^^  ^-"^ 
or  certify,  on  the  fLh  of  infortL^'dlre^lTorf  '"'^  *°  '^'="''* 
occurring  without  the  oflBcer's  presence       nr  1  i      .  P^''°"''  '"^'t*" 

render  such  statements  admisrbnTvidenceJhirLJr'H  "'''=""' ^'^ 
whole,  and  apart  from  specific  vagaries  a  safe  and  nlVl  ''•  '"^  *''« 

far  as  the  sources  of  thV  officer's  iSlnn  ^    ^'''^^  one,  because,  so 

they  will  in  general  be  equaUy  and  suirnravaiirn  ^T"'  '°  '"'"«'^'^' 
as  testimony  for  the  party  desiring  to  maSlo  Th!  "'  °'''""'^  ""^ 
which  this  general  question  is  iUuf  tra  Jmajb  st  UnZTZ  '"?"'^^'  ^" 
ent  kmds  of  documents.  ^  ""'^'^  "°*^'^'"  the  differ- 

^.  AP..c.nox  o.  PH,.orP.Ks  to  Spkcihc  Kiki,s  ok  Docmknxs. 

S  Ibd7.    Three  Type,  of  Doonment:  HegUter  H,ta™       -  « 
cial  statements  may  of  course  h«  oln<.=;fi  77  ^  ""*  ^'^iflo'te.     Offi- 

classification  will  hL  rrst^erSbt  T  'T°"  ^""'^  °'  ^'^^  ^hat 
circumstances  marking  geneSlTSoio^trr^''"^  ''''  °"  ««"-' 
and  therefore  suggesting so^etW^^t'rthe  '^''"P^A^^.""'''"^^^ "^  °«"^'-"-- 
nient.    These  circumstances  s^m  tocl!.'  f ''''^  "*  ^  g'^"^"  ^"^u- 

tody  of  the  document.  A  '0^  the  sZlT"'^  *t'  """"^  '""'  ^'^^  ^»«- 
a  .eries  and  collected  in  a  geS  «ri^^^^^  «ay  be  regu^rfy  „„j^  j^ 

up  for  each  occasion  as  separate  d^n^»?  a"*'  °'  ^^^^  "'"^  »>«  ^rawn 
served  by  the  officer  in  2i  fcus^v  o^  th  '"  r^'""^'  ^^^  "''^  ^«  P^" 
away  by  the  person  wishinAo "stS  "  ZTtU  '""  T  ''  "^  '^"'^'^ 
general  sufficiently  distinct  witWn  whi  .,"%*!""«  "««  three  cksses.  in 
o"s  sorts  of  docuLnts  mTl^'tblled  n"""  T"  '^''  ^^  *^«  ^«- 
Keturns  (including  Reports^  Tnd  OertS;  ""'"^'f'  Registers  (or  Becords), 

A  register  or  re<5ni  Se^Z^  a  re^m        ^"""'"^'"^  ^'^^^'^  Copies), 
single  volume  a  series  of  hrm^eneouTltP  '  T""  '"  *^' '*  «>'"Pri3e«  in  a 
•"ore  or  less  regularly  it  2?!^       '*^'^'"f  ^>  '«^°'ded  by  entries  made 
official  custody.'  Alll^l'^'mTtT  "  ""'  '*  "  '^^P*  ^  ''^^ 

smgle  document,  made  separate??orS^ral-.'  ''^"'''' '°  *^"*  '^  '«  « 
f  ™i«iy  lor  each  transaction  as  occasion  arises  — 

*  Pott,  ttiaaa  ikah  10^0  ....  ' 


mi 
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perhaps  filed  or  indexed  with  others,  but  having  a  senamt^,  «,;.f 
own;  this  difference  arising  usually  in  r^Sti^V  ^  ""^""^  "'  »'» 

the  statement  deals  with  slr^^  Tor^Z^Zl^'T'^'''''^  *''«' 
therefore  not  so  fitted  for  entry  in  a  sii^all  Tm  ,  ®"*'  Precincts  and 
from  the  certificate  in  tha  S  p^e  "etifoS  M  Tl,  ''^'  '^'""  ^'^^" 
tinction.  within  this  class  betwSTa,!.!™  ""'l*^^-     ^  '"*''«'  «««- 

former  deals  with  -methl  J^ralltnr^nr,^'  ""?  u  "?*"*  "  '^'  ^^e 
the  latter  records  the  resuLZZf^ytZZoTL'l  ""'  '"'V^'''-  "»>"« 
occurred  out  of  his  presence     A  ZSZTa^I^^    r  something  that  has 

not  preserved  by  thVofficTl  but  iS*  **  *f«'^,'"™  »  «tu™  in  that  it  is 
latter-s  use.  It  Offers  fTom  a  Cte^rthrtit'i^"/"  "»  ^licant  for  the 
single  volume.  *  "  *'"*'  ''  "  °°*  *  series  of  entries  in  a 

tbe\lw;?g  Xrf  ilT'^""  "',/''"  *«^'-'=*'-  °f  terms  appears  in 
kept  by  ey«^  offiS;  tt  rTrf  h^  dT  '  "".''""f '^  ""'  i-plicatioft^^ 
Bible  withou7expreL  au Z^/to  k  Z'  "1  "/''"'"?  «^°«~"^  ''^"- 
plication  authoriLd  for  any  officer  whl  H  .•      '7  "  "''°  "^"""^  ^'^  ™- 
outside  of  the  premises  of  hi^  office     To,r'  T^'''^'''  '*°'°«  °^  ^^ings 
yet.  so  far  as  it  is  merely  a  rlnl'"  1  f    f '  ""  '^'"^'''  "^  «"'^«^°^; 
few  officers,  if  any.  are  Lndd7u\'^^  "^  P"""""'  knowledge  _ 
consequently  an  e'ip^srlrL  muft  T      T  "'^"^  ""'=''  '"'^•'""ty'Ind 
officers  whose  duties  necessarHy  Lr<2^th7»Il  "°^^^^^^^  '''  ""'"'"'  «^ 
small.    A  c.r<.>afo  seems  at  cLmo„Tw  rerew"*  °'  '  '"L"™  ^''^'  " 
garded  as  authorized  by  implication  «LT  T^'      ^''"'  *°  *"»^«  ^««n  re- 
be  sought  in  each  instinc?  Thr  tSfd Lr?"  Z'''^'^  •"''''""*^  ■""«' 
has  important  consequences  ia  determint;  tt^L^^^^^^  '^"^  ''^--« 

sorts  of  official  statemente.  "^^"""'"g  »!»«  admissibility  of  the  various 

suc^jS^toTa'^^tLrsSficl^^^^^^^  ^"  '=°"'°°"  "-g«  with 

sufficiently  typical,  and  the  ira^  ordtLrZL^T^^^^ 
correspond  to  the  above  definitions    itl!-?   T7u^  ^^  ^^^"^  ^°  '""g^ly 
to  be  employed  in  those  senser  Fmh  'rmo  Jt  '  1  ''^  t''  ""  ''""^"^^ 
classes,  while  broadly  enough  marked  in  1'   f     '""'  ^^"^^^  *»>«««  "•«« 
inarked.    Some  official  docum^u  -  fS  Sari"""'.''""^"  *"  ^^"''^^J^ 
marriage,  recorded  with  the  town  clerk      Z^   '  V"«f'«*8  certificate  of 
one  or  another  of  the  classes.     In  o  her"^s^r.rT°"^  ^  ^^^  ""<!«' 
ment  in  two  forms  or  prepares  it  in  dfi     Ti     '  °^'^'  P^P*'^^  ^^e  docu- 
-  for  example,  a  nota^r  whTin  sl„      T'J'  ^°""''  ^  ^**f««»*  jurisdictions 
of  protest,  in'  others  en^ltk^  Z^^^^T  '"1  °"'  "P*™^  '"'''«-'«» 
copies  of  the  register.    NevertheC    he  .J^dT  •'*^''' ""•*  ^'^^^  °"' 
consequences  already  mentioned  are 'rl!.«    ^""'**^'^"'"«=t'<">s.  and  the  legal 
group  the  various  aoks  for  consl"!^  tK  -'"^^^  ""^  ^"«  sufficiently  to 

the  scope  of  an  exception  to  the  Hel^^'^LTA  ^Ju  't  i""!"''^  ''^'«  " 

nearsay  rule,  ».  e.  the  admissibility  of  an 


if  1630-1684] 


OFFICIAL  REGISTERa 


I  1639 

oiiicial  document  aa  testimony  to  the  facta  asserted  in  it  by  tl.e  officer 
thei  hi"?  «^f  "«=«*•»  ''I-  fi-d  application  to  the  same  d^^umentrrut 
their  bearmg  must  be  discriminated.  (1)  The  rule  requiring  the  ProSu^ion 
of  the  Original  (ante.  §  1179)  finds  constant  application  •  but  assm^nr,  H  ! 
ongrnal  to  be  produced,  the  question  still  i^m'^ins  thetWr  V"  Sab 

r'?>Th:r,"7A"'.^!""'"  ''''  P""°'  ^^''^P*-"  *°  »»>«  Hay  rule 
in  offiir  ?  Authentication  (post.  §  2129)  has  always  to  be  satisfied  -Z 
an  official  document  may  belong  to  a  class  clearly  admissible  under  the  vZ 
ent  exception,  and  stil  the  document  actually  offered  must  be  autLnticated 
as  genuinely  that  which  it  purports  to  be.  (3)  The  rule  of  rnmnw! 
(post,  §  2094).  requiring  the  whole  of  a  documeitl  ,!l\set  and^orme^^^^^^^^ 
portion  of  It,  has  constant  application  to  official  documents  and  may  exclude 
that  which  would  be  admissible  so  far  merely  as  the  present  exception  was 
concerned.  (4)  The  rules  of  Preference  (ante,  §§  1265  1325  TsVs  U!n 
apply  frequently  to  official  documents,  by  way  of  requirL  tfeir  use  in  fre^ 
erence  to  other  kinds  of  testimony.  (5)  The  rules  of  PrivLge  ^  ,  §^23"7; 
occasionaUy  forbid  the  use  of  official  documents,  or  allow  the  o£r  to  refuse 

fl^^2400^  V    f  ^  "■''  ["•'  "'  UUegr^iio.,  or  Parol  Evidel    u  : 
(post,  §  2400),  has  a  frequent  bearing  on  official  documents. 

1.    R«giater«  and  Racords. 
§  1639.   0.n,r^  Frinotpl,,  «,d  8nnd,T  Appiictioa..     Wlierever  there  is  a 
auty  to  record  official  doings,  the  record  thus  kept  is  admissible.    This  mlch 
IS  conceded ;  the  judicial  language  already  quoted  (ante,  §§  1632.  1683W 
ficiently  illustrates  the  principle.    The  only  matter  of  d^ubt  can  b    wh  the 
th  re  IS  m  a  given  case  a  duty  to  record.     It  is  clear  that  such  a  duty  need 
not  be  expressly  prescribed  by  statute  or  regulation,  but  may  be  ^pHed 
from  the  nature  of  the  office  (ante.  §  1633.  par   1)  ^ 

Further  it  may  safely  be  kid  down,  as  a  general  principle,  that  wherever 
here  IS  a  duty  to  do  then  there  is  also  a  duty  to  record  the  tilings  done   1 
IS  not  conceivable  that  governmental  work  could  be  adequately  carried  on 
without  the  written  preservation  of  the  doings.     The  nelsity  fo^Tul^i" 
s  on  and  correction  and  for  future  reference  to  past  doings  makes  this  con 

Ir^nf  *n  ^"''l"  «'"'™^  P"°^^J'^«  «««'"^°°'  to  hie  been  xpi^sly 
adopted  by  the  Courts,  but  it  is  distinctly  implied  in  the  body  of  the  decf 

teTry  of  oTcM  d  TT  ""  "^''^  "'^'^  "^^"^  "''^^^^  <l-lifications  The 
inrin     1?^    T^  ^"^^  "*''  '"PP"^  ^^^'•y  "ffi*^'  without  exception  to  be 

X"^  T^e  Zrv  ',"'  ""'"«=  ""«  "^'^'y  ''•  «»d  others  mre^ 
write.  The  theory  applies  not  so  much  to  individual  officers  as  to  each 
office  or  admm«trative  group  taken  as  a  whole.     It  is  the  doings  of    he 

For  e'xlr  '  '^"^  "".*"  *"  '''''^'^  ^y  «"■"«  W«>priate  officeftherern 
lor  6.,ample  noone  need  maintain  that  the  duty  of  the  jail-sentry  to  wS 
on  the  wall  implies  also  a  duty  to  record  from  time  to  time  the  fict  thit  te 

de"  to  kelJ^r"  '"""""  •'"'  '''  '""^  ««"^'»'  ^"^y  of  the  prsont 
den  to  keep  the  persons  committed  to  him  does  imply  a  duty  to  record  the 
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office  considered  as  a  4 hok'or  11  ^-^^  ''^"PP"'''  '°  '''«  "^"'"g"  of  an 
remains  true  that  whe.^  e  L "ft"  :,ttt  J""^!--'  ^^e  princfple  stS 
on  some  appropriate  person  for  thl    «    ^  "  ^°"°'^' '''«"' « "'"o  a  duty 

then,  the  'LLZ^T: XTr:lZTr' ^^  '°'"«''-  ^"'=^-"' 
whether  the  officer  hi  the  dily  to  doT«  .1  "'="'^'^''P«"'1«  ^itim.teh  on 
are  Within  his  dut,.  then  the  rl  d  t  adlil^ble    Jth "'^"""^^'^  ^  '^  ^'^^ 

M  it  un,uestio„a.,  ^P^^nts'll:^^:^;^;;^^/^--^^^^^ 


ore  His.,   ,,l",|    j«,l,i„i'  '   :„      '°"T'"«  '■»' 
L<-i-!i  Cr.   U    3,1  H,i    ■,,«  ,    •         Aicklns,    1 

i.r-«iv  r«,„i,;i  bv7;;  tf  .''T"".'-"'r'"  '•^- 

«<T<;   tlr  entri™  nn^^      '  '^"'«  "*'""'  "'B- 
«.i-n,v,»,,|/l    p^',"  3rt9  Tr'   ••    '8'5.    H.  V. 

^-k,  a,.,;.i,te,r;'Th,f,i„'v^ .  "•"•^"if  :,r;r- 

officers  iliiriiw  tlip  iw..i.^i  .       i"'.'      '' ""  the 

tliem  l>y  prouf,  there  h^„M /„  '  '".  r''»'""ti'<te 
nil  011,1  „r  re,-ov"rr„"i°     '  "?  '""*'  ""t«n«e.s  l« 


r,  ...l>iiitte,I  to  imve'',L  ,      ■'     '"•''''"'"' 


;--.l  officer's  Wkof  riturn'o^  .li';-.''"  ""'""■ 
L"   «orkho.i«,.   ex,.l,„Ui !"  °.  ""•'"d'.''"-,  etc.. 


AJiu.  163  (KimTrnnient  li».  .1'*"  ^""»^  32L.  J. 
mitte,!);  1866  The  r»  h*  •''""S'-J"''™'''''.  «''• 
AJ.  ft  Ec  53  (reu;.f  or''!""*  *•"?•  L.  R.  1 
j?  a  collision  UtTo^,^„:X'^;"V''"''''r' 
t'ons) ;  l/nittd  Statu-  Imi  •?'.  "•'«"'-'•  <'oii.li. 

of  arrival  aid    leK;  tf"-'''  '"^'"''^ 

IS'Uea)  ;  1902,  Jfe««  „  R  p  °"'L'°'  collateral 
82  At).  610  (weather  inWi.?"-  "  '  """■  "L 
?ri.le„ced  bt"  he  P-  L?^''i''»'"-  ,''''--1  to  bi 


}-»„,.  uotad,ut;x"'i;ruof"§.  '"•?'" 

tory  ofc-iirriiiB  before  .-uterine  ,  •  '*"■  •"»■ 

isra.  B«tler1,.T»  c:  ^:^5"«,]''«  «""«'i..m)  j 
of  Sute  insane  hosi.ital  vL,L  '■  ''*™"* 
sieian.  not  ur.der  i ni- '.. ./  ^^  »*"»'«nt  phy. 
ciude.i):  1897  HuZi.  p"'"i>'..r  <'"'V,  ex- 
33,  69  X.  \V  IsS  r  . i",  rL""'  **'""■»■  '<"  i'l. 
eal  Offices  L'. J,  °  dmi  "[lin '"/8'*57"r"""8i- 
Ho„-e  9  Gray  407  (ikm,™^  ^"'d  J"""^"- 
tei-ed  letters,  admitted) -issyp.'  "'  "^Ki"- 
«4  Mich.  7  7  720%*  V  L*^""!''"  »•  ''<«ter, 
weather  hyV.  s%^^.  '^  ^.   S96  (recoM  „ 

a«fe):  1840,  Newma,?  »  ll^'/u"'""™  «  ^^»», 
(Ii.dian   agenfarec  '  ,1   of    '  *  ""»'•  "'»-•  '"S 

5  2  (clerk's  "  sealing  &- e^/-  ^^  •""''' 
tne,  of  the  issue  andretu™  of  wriu^h'^'l'*..*""- 

^or^J^,  dtitL'-h^'rr  ?"■-" 

"rds  veriHed  by  tIein.M  mti'.  ■*""'  "■*  ''«=■ 
the  «conls  of  I  is  pr^ec^;'""  ^'T  '.'"»''  «■"» 
course  the  DreilmSl!;!         f     ""  adnutte.    ;  of 

S  1422,  «VT  r„7;,e:d  fo  t"  ''r.^""^  °f 
I«are  {  665.  anU)-  lSfl«  b  '"  "*  ^""^  :  <-om. 
332,  338  (w«  t„'s\^'Jl7"'  "•  ^™-  "  ''«• 
etc.,  ti^at'ed  al  "d,3ef.'',rrF: ''T""*' 


1892,  Da™rWeb,terT  uTT'  "''""•'"" 
4  C.  C.  /.  10,  68  Fed  48^  f'  ^PP-,"3.  61], 
hook,  received  o  show  )..l-,'  .  ''''1«'"  «'"•''•» 
White  ».  U.  s.,  jgi"^  S  '^'^IV^y* ;  J896. 
of  entries  of  I*.e  ms  «„,T  li^f.  "  ^"^i  "^  ('""k 
•'ept   hv  a   iail..r     J    v.  ?^^''"'^''°f"">viets. 

tnent-roils  of  collector  tl\  \  ^  ''  ^*'  ''"""^•^ 
niitted  to  ,howXiIr„.„.  ";"!?'  '■«''•■'""'.  ad- 
the  defe,,d«,°t*  IW  Heml'"''''''';''^'^"''''  ^ 
Wis.  127,  86  NW  596^3":,  ■•  *"""•  '" 
kept  by  I.,  «t  State  irlKHlr.r  I*'^"" 


— .,■■•"»"  (neatner  in  Walthnir.   »ii        .       .'      '"*  aerendant)  •  lani     u         -  ■"i""r  license  tc 
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of  course  frequently  steDnorl  in  t^       ,  '  ^ 

unnecessary*  instances  the  statutory  declaration  was 


ana  return,  .i.l  Au" m r;^:',7  a';?'  e^^ 
Jt  u  ««„etin.n,  difficult  to  duVhiolhu^  ' 

I'"i.i.    St.    1893    n     oV   '/*f:"-  "•  «  18  (like 
l^m.  St.  1893  c  SI    i  1-        V  ■•  S  '*    ''ka 

i.".vi„oeo?oiHo?  •,V;(iri!'i1^'7,'''r '°T 

Kev.  St.  laoo,  „.  188   »  iV    ii,     A  *  ^*'  =  -^-  *■ 
e.  31.  J  17.  i«eludiu«'.U  1 1  tJirof*"-,  "*'' 

or  of  tl  .a'^r^^^^^  L     «"r-r»n,e„t  of  C«,.,n.  „ 

silfh  book  WM  at  the  tim/".'''.'.  ■''''"",""'•"»  """ 

entry  „„e  of"hro;Sha"'^"L^',r."iem"i.*''  "'," 
Jepirtinent,  that  the  erti\-  »«!  '     ".'  "'"■'' 

.»  the  .le,.,;.ent  believes   LVe'inT"''"'';  "'"' 

(eouiitv  clerk's  reui.t^r  „f       -I'       ,*   »  ^^^1 

tlie  |.»-He„ce  of  "the"     rthe"  '*'"''""? '  "' 

duty  ■•  rc-eivah  »  t„  „i        '''*,«">"»  of  official 

ceilent  "in  IhJ.  ,  (""«nlar  entrie.s  of  a  de- 
eni„",e.i    by  l„jT/f""»""'--«."r.« -Inty  aiM-ci^/ly 

1902.  .Marcl  14.0  1  M8  r'H"'''".' '  '''^"-  ^t- 
"'jwrts  of  stock  kill«f  k.i?  1  "'  "™"'''  """' 
Ute,  aJmissibb)  ;  0„  ^±'''  '7 'l^t"''  of  »t«t- 
J-r  State  ™ilrnadLXN?w"f«^  §  1033(.HK.ks 
l>e  er  ileiire  i..  .  ..:        .  "'*™  *  Atlantic  —  to 

8  5984  (like  ib.  S  1926  S  S  ?uu^:}^- 1  '"SO) ; 
i'l  Rev.  St.  Wcis^rt'i'"!''- »'»"): 
b.K.ks  of  account  iith.'ir  !  '^'"**'  »""''toi's 
8'lile);    c    79    i  ,i  ,    "-""^'o",  etc.,  adtnis- 

staMes,  a,ln.i8.^b  ")•  /«^   n     ^T"'""  "•"•  ™»- 

('KK.k.  of  State  oV  coulitv*"!;.  fit-  ''"'  *  '»«» 
..i...!-_.,.         ^ounij  auditor  or   county 


»««.-.l,ad„,rs5jetoshow;K'r'''"'''-    ''         - 

""•-ible't^  P-i^-:""puir[- '""?'"  !^''"  »-'■ 
Com,,.  L.  IW  ^lOMW»'l"'''*^=^■^*• 
^"■"n  ) ;.  Minn.  Gen.  1 .  1894-  i  S??';"""''" 
con,a„..,o„e„.  book  of  8Ut:'','idM.'„lt;"-";y 

1006 


3214,  3^37  (I  ke  Cal  ti  r  P  ^J*"*'  "  3208, 
1946);  J\>.,  ()e„  «,  ifiV.'^;**  '"='».  19:itf 
h.-«ri;.,  -s  en  rie.  «,ln^"  •K?''*  »  "*'  (State  lil 
b<«k.  and  diJe  the  l"rin      I-  •'?»*  '^"^''^^  <  f 

««.rd  in  a  fnrHffnsia.t  "'^'  •?,  "*  T'nMic 
admi«,ible) ;  A-  &  r,  f  ^'  r","""''''*'  'f  «'"■« 
ord,  of  cattle  s„;,iV:'.''''P-,I'-, '89?.  S  215  (re" 

""■o'li  of  weathe'  admii^ble;.  7"«'-''"vice 
c.  645,  I  73  /„„a"i.  """*'!  ^W"  1896, 
'•  medical  hil/;"  *:fV'  ^'TP'M. ,  «  ,,«tie„f; 
»>"ok  "of  a  State  h.,.nit»l  i  'T"^  !','  "'"'  "»*• 
1897.  c.  628  (re™",  ?f'j^  t"'C^'  H"' 
bureau,  or  a  certifie,!  ,.J.  1  ■  *^'"''  "father 
the  conditions  of  «.;, He  '•'•,7'"."'""''"  ««•  I""ve 
A'.  />.  Rev.  C  1895  r  oi",  ••'■"'■'l'i»"'ion)  ; 
l<«>rd  of  .lental  eian^',,*  -^*,  ^"^''T^"  "'  ^tn  ; 

'••  S§  1920,  1W26)-  S  44iA"^        *  ^^'''"'-  ^'-  f- 

shi|«   by  cle  k  of  Ji,,t    ,  *""'""'*'■  "f  ('"'•'ner. 

f'A.  Revest.    898  8  7299'-;'K:^r*'  "l''"'-*'''!-) ; 

tor  or  county  auditor  or  cJr''?  "^  ^""•'  "«"'*• 
"il'le  to  prove  a  llTame  ?'"'"""""'■"''  "<!"'"- 
officer  charwd  H^th  .,„>1  l"""  "*■''""»»  »  t'"blie 
emors-  rec?r.1  of'  S.^^'!"™'.''/'  «  '°« <«<»■ 
etc.,  adnussible)  •«  89  ;.»„/.  'V''''''''  ""«"">». 
Pardon-cnse,  adiilible  '";i?"«Jy  '■'■™'-''  <>' 
§  I«71  (couitv  clerH  Zi  ,  *  ' .  ^'?'"-  '*»3, 
§  4278  ("The  b™u  1?'  '^of!".  "''missible) 

clerk,  county   ^.^,,^7 JPl';""'  {""^S-.  county       " 
?f  the  district  co^ir  ,"-;.tTc?orth''eM"'^"'  ","'' 
J":Ik<-,  or  any  othe;  1  nh  *  °«    *  P*''"=^'  f*"" 
ceive,!  in  evidence  "l-'lr^J^'T-  "•">•  »*  "■- 
(like  Cal.  0.  C   P   }  ism  fn  '^^  -^^  '^»2,  §  745 

•■^S'-^rti^i^Si-"''^""" 
-ta^?9;:i,i^^'tei;:^-^ 

•>>■  clerk  of  c  ^,?it  CO.,  r*^'"''"."  ,l,'»'^>'ership, 
Co,le  1896,  S  5683 U°"'  "i''"'*"''!-')  i  7«,». 
of  this  or  other  domSc  St "/  "";  ''-I">rt.ne„t 
or  public  docutneits  IrJL  ;■  '"■  ^"'-'l^"  S'"'^ 
printed  by  onW  of  he'?"'"f  '"  '"'^e  bee, 
(■.ranch,  ^.J^ival'le  to  .Ze^/L' t "T . "^  ""'" 
'"•e"):  r«.  Kev  C^J^I!.  "?•»""•'»•  Kxecu- 
State  suits  for  officia  n.„  *''  i!®^'  «  2310  (in 
etc..ofcon,ptmnrr  If  "w';?  '''■'"""»•  ''ecor'ls, 

liclinqnenev  of  a  monev  nffi  *^\('","snil  ,„r 
Treasiry  Denartm",t  7re  r'-'  ^'"'  "f  'he 
(on  trial  for  enSinrnnK  "'■"''''''•':  «  8S7 
«n.l  proceedinK^  ofthe  C  "'T''  ''«"''» 
are  «Li«ible)T  |°889    .e«r™2:..^'"«'^.-»ent 


S«Q/,.<.,f  •        -    "r'artment 

,i*'il?'".«":"".'.'!-''ooksi„ 

p) ;  S  89( 
records' 


the  Post  flH„    'r^*  ""'Certain  account- 

*"*■'  "•  tne  txioks  or  1        ' 
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lJ\^^  ^  remembered  that  .  register  or  record  otherwise  admiMible  mav 

Ml  to  be  received  or  one  of  the  general  reason,  already  noted  («r^M  16^ 

1635).     In  particular,  a  register  of  things  done  or  occurring  ^7  Ja«^ 

^rW  ^^u^,  of  the  officer  m.j  «,n.etia,es  l«  excludeS'on^haTX;!! 

§  1640.    AsMMon'   Books;    Stootoral  Xsgistw      (1)  The  dnf*   «»  -  . 
«««*>r  requires  him  ordinarily  to  ascertaiMoT  Jh  pieL  of  lit    'T 
person  owning  or  occupying  it  and  the  valU  ofThe'rper^y  T'J'i* 
clearly  his  duty  to  record  the  facts  thus  ascertained     tKv„k     . 
te  admissibility  of  his  record  as  evidenceTSacU  mu    S^C"  .^ 
pnnc  pie  already  considered  (ante.  §  1635).  that  the  recorS  ofTe  ws^ssor 
18  not  of  his  own    personal   deeds  or  observation    h«t  <7  #    »       ^^f°r 
without  his  observaL.    This  objectio^t  o^^oree  wh  nhe^^r"* 
duty  clearly  requires  him-as  in  the  assessor's  r»««  »°"=«  ^hen  the  officer's 
tigation.     If  the  assessor  does  not  me^^ro^^IeTw^rnT^^^^  "^  TT 
claimant,  but  also  satisfies  himself  by  indLndent  m  Jns  an^^  *''* 

judgment,  his  finding  deserves  some^credif  It  is  tTe  thatlhe  t^l.     "'"' 
made  expressly  for  use  as  evidence  in  court    butTt  u.  iLl^  1        ?  ".  ""' 

.o.rio„sly  assesse^X:  S^ULZZZi^Z^^Z^'SZ^-T' 
the  assessor  accepts  without  question  the  owne.'.  fiu!i'  ?:  "'^" 


of  «  U   8    con»uI,  Tice-con«n  ,  or  commerriiil 

(like  C*l.  0.   C.    P.  I  1920)-  «%ilr'il     t* 

1894  J12S0??r  a''^*.'^  '  "">'  '''•  Stat., 
it,.!:*.  ?  ^^-  8-. *•«"»"•  record  .t  the  placo 
where  taken,  receirable  by  certiSed  con  ?! 
»'<M*.  C.  ft  Stata  1897  I  tii9ta,.,  ^Pv 
bill  of  w  >h.  of  .Wn«y  o^'ttT'to'TC 

Stated)-  ^^-a?***  f.?]™;*  "f  t^"  ■"•"^ 
ord.of  clerk  oTb^r^otco^,'^l\L^^iXZ 

:s.itrKrt^^'  •"-'-""''«  p- «^e?f 
™.i^i^t/"ril:ri::«thi'i:::,rs.'o'r 

..  comaining  tl.e  «lu.i«iroTth.'^„t  Z'i 


p«rty.opponeiit  in  the  cane  (u  noted  onM)  ■  j.i 
6of  a,^  5844.  Welland  ,.  jiidd?.ton.^ I.  ^ 
603  8„g,|e,,,  L.  c.  (aMe«iment.|«ok  adnuiiU 

M    R   V^'^'.    «  ^U^^r '',"»«•   "iraingba.;, 
n-  K.  Co.  ».   Smith,   89  A  a.  805,   7  So    «ii 
eminent  domain  ;  t«x.a»e.«>r-,  va  ulti^'  ^^ 
to  be  inadmiwible,  but  tlie  ouner's  .»ora  aiTtl 
men    of  value  filed  with  the  nweLor  l™M  iS' 

O.  Co.,  65  Ark.  278,  45  S.  W.  10«0  („,|,i.i^t« 


1996  '  ^""^  "  '»'"^''i''K  the  own- 
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subject  to  the  above  limitations  a*  ««ii  ..  ♦ 

o-.«-M.>  or  the  lack  <>/  ^y  by  .  "  til"""  '**  T'^"'^'*  "  ^^e 
in  the  last  instance.  tii^tiT^Ul^JLrTuJ^'^'''  *'"•  °*'J«<=t«n. 
of  by  the  same  «M^ning  («„//«  i^4^1l''°"^t  ^.P''«»"«'d.  is  dis^ 
to  testify  on  the  .tand  fhSt^'ofit   7e7J  ^T'  '"'  '  ^^ 

«  ur  18  not  the  owner  of  property.    They 


"••Mment  ll,t,  admittnl  ainiiut  him)  •  1877 

38i  '376    W  aII^sS?;-  •^""'•'•.Co..  U4  id.' 
o»j,  0/0,  ri  Atl.    8»«  (eminent  donmin  •  the 

W  p"r  ?frpL'","^=J'''''  W"tChe.t.r4 
"•  r.  n.  lo.  ».  Chester  Co.,  182  id  4(1  111    « 

Ai  m (^„u ,,  ,^,  C ': 8?: "i-fil 

/  i  "^^  *  '■  "•  "-Om   —    fex.   —  ,  78  8.  W    441 

i  uX''U  "ilrii?''L'''''»'''^«  !-»ditio" 

liw  o  P  T"!'  fw^'fed  »•  »n  «dn]iuion)  ■ 
1830  Konfeendortr  v.  T.ylor,  4  PeUatVMn 
-(flity  of  Mie  for  ,„«;;  th.  ^^,'J^ 
'*««  made  out  ..,d  .minKed  hTtTJtsjTt 
ru.r..wi.c.  of  .  duty  expresSy  enfoine,!  bv^«  J" 

Jlie   be.t  evidence  which  can   be  ffiveo  of  tli. 
f«ct,  ,t  contains;  in  this  book  .w   *ut^[  ,h! 

leiice.  If  |ti,o«n  ;  the  number  of  the  auiiare   th- 
'."«t'.°/f  ""•  '*"•  ""  ■"J"""  f«t  itTnUin," 

.tort'o?'th•^rx'?.I!^«v'i•  ?„&  -s?  "^- 

67  Vt    IMO  <i<j  1.1  'l.t      '  ""owra  ».  Moore, 
"h^ar^v*")     isi^V"**"""?.'    "''"d"!    " 

^^^teirni^t^srts'^^^^^^^^ 

"ude,  )     [m'^.Z'^"*'T^'^  .»  "tatef^. 
uueii;      186K,  (_on,   ,.  Heffron,   109  id    1411 

J;^.:it^^rtd'£i^^'?='-'^s 

the  !«,«>„      I^e  domWI    "f**  "  "••  **'""'"="  of 


n>t-iv;i  to  .howraWT   rM?'"""""'  "»» 
1873.  Viigin,'";  T    R.  Co    «"»'""  ''""'x^>' 

82(1,  337.  30  N   VVTotZ^'  ?"?*'«'."'.  87  Wii 

iWMvcl  »a  admission.).  ""^f  *•■» 

(t.xill'ettoI^,„V'^orZ''n*™t'''d**!!.-  " 
"how  occupation  bvVC!r?''  *'*."""«'  «o 

1834,  Doe  TseaX  2  TTe'  K '"  f-'^'*"" 
(l«nd.tax  f«ok»  admitted  „i;  1"'  ^.""'  ''« 
dencP  of  occuiwtton      Y88<1    h     "''Tl"''  "'■ 

«.e /n.™l1::,'j;»re  ••788''8'«r.r"''/  '" 
•rd,  cited  in  1881,  2  Cli  681  «'oi  ,  '"'  "■  '""y- 
for  chnrch   and  li™  »"»        '  ■    •   <"«'»»'nent» 

2Ch.678,  680.  69i    unfo,  .wiTl^u^i  Uxlll'' 

.xit't::,rth*:  o.S'"^'.?7'«'= -^'"^^^^^^^^ 

thoMhe^ut^'^f  h**"'^  **'"«  ♦"  •«^"«rn 

claimant^  " Kuch  aM^»m.nfT'' ''""  °°  »»>• 
b.  ma.-  •.  nnder  th'.'Sr ^^tht'sfatT'?''^  «" 
pwita  or  ownens"  aaid  to  be  ••!i!l„i'.*°  "™": 
great  aiRnificanci  ")  ""uniatoncea  of 

1 876,  Winter  p.Baudel  80  Art  <t«o  «-,  , 
rr^  •  hooka.  ,«eived  to  »how  that  "iVlU'i" 

"t,  admitte.!  a.' an  offiUl  Zun  e„t"^.T"' 
the  amount  of  propeitv  ownwri,!,  .1  '}}"'' 

1881,   Hdl  r.  'kii^.^  ?8    ?  370  87'rr7'  '2' 

Me  V^"!"^  "•  »'""""•  23  Or.  313,  ^^8,' 
.debtor  i&r"i'„"'"'''  "•'?""«»  '» "ho" 
.nmnti„U?prit"  S:^'?88r'id'  •"•• 
HicCox.  66  fa.  682,  8  N.  W  isB  •  1  wt^o™;  ^■ 
e.  Eherke,  86  id.  767  64  v  w'  ««" '  "'' 
^^AUbright  ;.  H.nn.h"i'03'td.  Vrb  kV?S[: 
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•hoald  also  be  tdmiMible,  it  wodU  ■«.».   t^  « 

the  daty  of  the  «,«.«.,  m.yl^uLTS  t  1^1^,"^  f«rt.  which 

taxation. -for  example jS^3i;"„l''^'<*«''  '"'  *•""  P-"!*"  <>' 

It  is  to  be  noted  that  wherever  th^iJS  ^'  *'''^'"»»«.  »"d  the  lika 
on  the  sworn  statement  tj:       "liTo;  TcSI  *"  "^  '*'"'' '»  P"* 
«ga  nst  that  person,  the  statement, "the  book  lo„T    "'  °''"'''  *''«»•  " 
against  him  as  involving  i„  effect  hi^arfl.-  .''°"'"">"'«  't.  may  be  used 

that  most  of  the  receiving  rulin«  ZJTT'''\1''^  ''  '"  ''^  '^'"  theory 
person's  failure  to  list  ce'rS^^frorTv  wo„ m',^"  T'^"-     '"  *''"  "^''-^ 

cim. amounting  (on  the  princiK/mtL^.r'*'"'*/'.''  '"^^  »« 
thermore.  so  far  as  the  inLediL,  .f  '        ^  ^  ""  admission.'    Fur- 

in  determining  the  la:fX^foTtTT  ''"^'=»"«'''«'"  »«  material 
the  like,  the  books  are  admLibk  wkhl.  "^'  ^""^  '"""  "  «°"'"=^'.  or 
(on  the  theory  of  §  2427.  ^^  Vn  it  Sn'L'''"  ?""? '  ^"""P'^ 
pressly  make  admissible  these  and  other'^xl  n  T  T^  ^""''dictions  ex- 

.1..  doing,  o,  «h,„  i„  tJrT^JJi'  "Zl  I'i"  •'«""»  °«™l'  "J 


1003  (tax-hH,k»  «.lmitte,i  to  ahoW  thkt  S  .hi 
not  m«ke  a  ftiiru  for  t«xatioei )     1 ««?   a     ' '' 

fciture  ;  the  bL^^T^  ^f^*"  "  «™"'"l  of  for- 
•«o«or-,  feck  pmCeTud^te  "■  "."""'^  ' 
judge,  a.lmi„ihl„  in  !»««?/  „u    r"'  P'"'*'* 

»«-)=  «38or(booj.T:„"ji.rr'r„r.''^;jr£' 


linquTOt  list  id.„i     k/T*""""*'""''  Of  «!•- 
c«te  of  fLcti  .*;ni"/toir"""":' •""■;''  ^'«'«- 

«".ditor.  collector,  'aZs^r  ite    It''''  iT  ^y 
evidence  of  all  the  r«^.:.*i  .u'  *''.""'""We  "  na 

(•»*«.ment  book    anT«l^  r^  "'■'■'"?    > '  «  »32« 
flee  of  ulerlt  nT  r       "  '•""tion-books  in  of. 

tn>ve„  rit7,"/y -'«.  r'^.r"""  '■"•'•''• 

^■;'het:£.tr,  ±r-^"'^^«e  -  "X 

A  /.  Gen  L  ,896  e  ^nirr*  '•";?•  "^«''"  ' 
turn  in  wlea  of  r  aTtr  'tS  K.'     ■r"""'"'"*- 

ments  and  Ux-roll.  and  ™!L?r  . '  ""  ''™«'«- 
™nt.  thereto  .ttaohe.L"  a,  Jin """'  »?"'  »'"- 
proofa  or  publiMtfon  etP  «'•"".  ".»"™"  *"'« 
to  taxea.  .Li^Tille)'  '  '*'''"'^  '°  "''tiou 
1808       ^''"'•"'"•y<>'«2«7.;«,<. 
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upon  the  fact.     Thi,  «,u]t  i,  generaU^cce;  "d^"«  *'"'  "''"  j"''«-"' 

and  the  army  pre  kept  certain  m^^Zk^ld  o^"**^^^^^^  ^"  """  ""^^^ 
part  of  .du^inistration;  these  have  awI  w.^t  77^"  ««  "  "«««-">' 
prove  the  ucts  properly  there  record 'Mn^  T''^"'^  "'  admissible  to 
diction,,  recoms  orenlist  JntTir  diSr  a 'j  TT.  "'  '"""^-  J""- 

to  be  kept  by  officers  who  would  not ^rdinlrivK.  ''' V""*' "'  ""l"'"'*^ 
being  made  up  by  compilation  frnm  h  „        •     ,        "'^'^  ''"*'«''•  ""^h  records 

sonal  knowledge  (ante  8  leAsTT'^^'  T\^^^y  "«  ""t  based  on  per- 

duty  i,  expresSyUaVd  4  itute'^h";:  oL''?  """•"'*""™  ^''"'  »^'' 
availed  even  against  the  books  kent  bv  nil  ^  ?°"'  '°«'^'°ver.  hns  never 
administrative  offices  of  army Idlvy  •  """^  °'*='^''''^"  '"  ^'^  -«"tral 

buiLt  ;is  ^ri;:  ifdtr  rotr  •^"  ^^«  -'«"'- — «^ 

undoubtedly  be  receivable  under  th^!  °' ^^^"'"'"^  unavailable,  it  would 
§  J521).     But  can  Tb^     ceTv^^ll/f.f "°  ^^  «-»>  "tatements  („„,. 


1891    Merntt  ^  Hinton,  S5  id.  12,  IB,  l78  w 
l."'l  voted  th,rrNew  Jnifoni    '"sh'""'"'  1!"' 


.mil  vuiet 

approved 
Muntcr, 


Muntc^SO  M    'i^^'"^i  i'^'-Cf ''•'"'""•'•      inired  t„-b;  kentTva   town    1    TT'""  "" 


k.r.  /...♦"'  '"  ""'W  rewdence,  etc.  •    hiit 
'  ™t  n'«^,,"  : /"lit'   «»^'-«  of'".-  low 


of  the  crew)  •  iRfuV  t^  '^''  ''•  "•  •  "'•'nilH-r 
/i  L  '""'  •  'BO*,  nnllRce  r.  Cook  K  P...  ii4 
(book  of  return,  ni«de  l,y  omivnnr'L.,^,}" 

muster    .nddiSrw^l'^r?  '■■'l'"*"'^"*' 

f  South  ScitUBte,  115  Jla«  aif;  /     '*'  """""n 
roll,  admitted).  ^^^  (»'"'y  """''•f- 

Ro  ,  ^*^'*,'  ^/J'""''  »•  Ware,  104  Mass.  411   tu 
1874,   Ha„«,„  :rZ.\   S.'^"±'''',!'  "'.'"'J>J 


a  resolve  nf  ,.   "jJ":"/''-''*''*™!  »  oflice  under 

.owrY:.wL«?'?:'r^:^,-;"«th. 

»  See  citetiona  in  noU  1,  tupra. 
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In  the  rmW  A'/a<M.  tha  ciL  nf  . 
in«lm««ble  „  .  „„«,,  of  ^mmTuw     i^,  ^"  "'!"""''J'  «*«  held 

«on.  .g.in,t  the  .hip  who^';„r^7  "^  S,'' "'*^  "  •»  "d-i 
the  entrie.  concerning  deaartion. nd  othe,  iT^'^^'  ^^  ^^'"^  •»•»"»«. 
«Jlo«red  bnt  required  to  be  out  in  «v"5  ^  **'  "'  "*"«"•»>  *«  not  onJv 
•Itbough  .  me^hant^hip^Ti  Voltn?  ^"'  ''  ""^  »«  '^rgJ^X 
l...t  kept  under  .  dut,  iLpo^d  "X  .'nd  it'/"  °^»"  ''"^y- «»  »  «t 
bfe  under  the  principle  already  co„^id'^?i'^T, «/"«'''  ^  ^  "^""'"^ 
however,  the  prwtical  consequence,  wo^d  bL  f'  '  **';  P*'"  ^<>>  J^'^ap,. 
tr«.t  the  aagacit,  and  judicia'l  ex;rn::''o,  M^lS'sLi,"''^  "*  ''""^ 


(Sir  V.  Scott .  I«  of  n/lT""' ' '^'J'-  A'lm.  » 
in  her  own  nU  2^t  toTi  7^'  P'""''"i»«l 
of  •  c.,,(„re) ;  ,^-  w'tZ  "'\.?'«'"n»««n,-« 
vs,  ah  (iM.h,  .i' :  n!!l?  "l'"'"*  *  '"-"P- 
l»tt«rof<»Vui„     i,.,t!r"'  •'"P'  V-l  "ffleiil 

.""P-of.«r,   „«j   Jevide,  J-r*^i:"'''«°' 

•i"") ;  ml  X  ILffl'Vr  Y«»  -'"•'^ 

303.  SI  I  (Dr.  Lu.hn?i  on  w-i   i**    *   ^-   '*»'^ 
exclude.!      "Th""»?rkof^.'l*.""'^  "-"•' 


»«»  ('iiMirSt*?*  !V''  «"»•  <«»^ 


ncrer  he  m..l.  II!...-?.'*"'.''  »'.  »  P««y  «aing  c„ 
faror  r—  • 


ana  /!„,;  V,    ■      '  '••  '•  Tower,  ao  N    H,    i«o' 


•"trie.  h«r.f„i"Srri>f  ,pjnr""«'  •'•• 

Pn>luctii„.  ,b,  cZft^„'„t^J  1°  t'^"'"  "' 
deiK-.  of  the  olfen,.,)  V  ."SS  7""  ^Jl-'  •W- 
"ix,  1  Pet.  Adm   «ii  /     .        ."**  "•  T»'«  Pho). 

«»  l-e  -Imitted  to  ,?,f!*.'  k",'  " "  ».»«l't  not 
theactofConireM  tIZlV    .'^'''.'•'"'  '"  "hi-'h 

•>;tly  nnder  the  Vtataf)^"';  "'''""«'x«  «I'IT- 
The   Philadelphia,   ibsi'o^^'  P»"'r'»on  ». 

fmhai^go  bond;  defenZ^  n„,    m'  *'5  <.''"'"  »» 


kept,  on  any  ,hip  .ecoM?„»  to  th.^'J!'';  >•  '•      »^  W  («^ud  ?^r"^™'^L'''")  ^  "•  "•  S    d 
««'n.n«  ceruin  «,,ui,ed  to,.i«,  of  .;?^''  .  '?"?     "  '•tier  iTnTiHld^  I   '"*?;**"''  "'"'  "imi"..!  „ 

by  I'.w'o',!.''  "rf '"  •!-'?:•?»''..  of'fai'JS'i:..^     ?.. J1«  »n*  pLf  V«  of '^^.  fe^^  '•  ."• 


theaame  proviiion) "  ^'  '=™*^»«  '"h-tantUllj; 
hy  Uw  to  bf,  entered  .L'h^  *,    •  '*='•  <iireeted 

iM.(8ir  R.  pi.uirm";^'\^r;  b3c  "»••.»• 


no  ju.t  »d;.  p^7V.;  "tl*^  '"«'»«k  !•  in 
•t«t«d ;  except  irce£^„°'  ""•  "«^  'herein 
"•tnte  .  .  .  it  wouldH  ™^  ''""'*'1«'  for  bv 

create  .ride.ice  for  them^vJi  i  '^""^  «*"  "•"• 
•n  •  log-book.  .  .  .In  the,'™,  '  '""^"'"K  <■«««• 
c^  in  which  the  W.'iLk  r  ™?"!'?"  '•'««' 


IM  (8  r  R    PI  1  •  """y  *^'">"'  L-  R  3 >   n       •       .*  •»»''*»<»  for  themwlve.  I J  i         ■•*"  """ 
K„  .1      i*-  Phillimnre ;  |,»  of  a  i«l~K     .  \T-      'n  a  log-book  I»  .T  "'  'n»erting  facta 

bv  the  decease,!  nmte.  '„o? ^mit^r »  "'"'"P      "»*« ^whichthe  I,^  i"  L"?"'  ™""n»n  ehu.  of 


M.M(^,««4]  OmaAL  BE0I8TWW. 


.»..  ..pecuilly  „  affecting  th.  Utte  to  D^ir'^'^u""".  *°  '*K^  ''-nt'ove,. 
lineage  that  mar  be  involved  .n^  7  '"igated,  the  variety  of  place  and 
upon  .  trial  an  .^  Z'ZlZtZ^^Tjt^  •"*"""^  »'  -^"-^"« 
-impl-t  d.u.of  which  the«  need  nev«  hav/w  ""'  '"  P"'^"  •^^"  '''• 
combine  to  create  a  .pecid   need  CtL  „  "  "^  ''""'"  *'"»t«vor. 

cl«.of  fact.     Itiaof  i^tereatTthesL-CT''""   "'  P'"°' «'  ''«'» 
p.rt.e«  .„  whow  c.««  ,uch  fact,  a«y  l^tv  ?    ^"T"*  *^  '"'"'•hed  to 
•ecunty  of  title  i.  alone  a  .uffld^nS,^deS:l  •'^^V"'"«  «'""»«"»  ''^ 
on  the  part  of  the  State.    Mor^y„ZTwoZrJ'''''^y  """'*'  P'"^'"'°" 
•aey  for  the  machinery  of  State  .dminitmio^  t    ,1  T  "'  '"'^-  »  '»  »" 
«ince  «g„tration  by  .  State  offlcS  wU    orn-i^l     r     "u"'"''^ '"'PWed ; 
(usually  notorious  and  undisputed  It  the  timf  n?   ^  '"'  '^"  *''"-  °'  ''^ta 
pMrustworthy,  and  «rviceabirclL,  of  !v?den L'T'"^^  '"""''  "  -"»• 
expediency,  one  can  hardly  doubt  that  ever^  A.  a  matter  of  abstract 

government  should  by  meaj,  of  a  .ystem  of V^T""'*^  ''""'"8  "^i""*! 

K-;;:;-  --« -« p-'-rjf  at:ir;;ut:- -^ 

.«.m  and  its  repugnance  to  Sute  nt^rfe  "^''1  ^",«'"^^°"^°'J-idu- 
affairs  ha.  availed  until  compamilencent  1'"  "T^^  "'«  """^  P"vate 
lacking  such  an  advantage.  In  kSand  indeT  '"'^'  '*'  communities 
registration,  confined  to  the  minisSu  „;  ?k  '  "uf^*"^"  °'  ecclesiastical 
for  the  recording  of  ceremSTtcur^n^  "f^-''''' '=''"'=''•  P^vided 
burials  But.  even  if  this  system  radTeHo";;  R"""'',  ^^^'""S""  «"d 
not  >  the  ceremony  was  not  the  essentklfact  M  "^  ^  "^^  ""  ''  ^-^ 
tration  for  members  of  a  privilegeT  hurS.  onK*"^"/"'  ""  '^"•="°"  '«g»- 
dissent  by  refusing  to  disLters  thet"f JJJ  "f  *«  P*""''-^  "ligious 
family  history,  was  irrational.'  ^         *°'^*'""  ^°'  P'°^»«  the  facu  of 

don't  know  in  wh.t 'SrilT  .n^l^  JS'.^ "  1  ' 


*^.^n.  <0«,  f„„  ,h.  Chancellor'.  Anecdote 

ni«<le  of  them  b»  lUn?  p n    P°"*^  ''■''  •  "-"""i-k 
I  W'"8fl'lJ    l/vr.^f  f""'..'|,'«'2  (W.,ker 

Jn  one  hundred  that  U  k.^t  J    T"  ""•  •"'• 
cnon.."    Tale,  told  Iw  ~E    ?«™'^inK  to  the 

with  which  thete  rerisLV  ,  '»«l<''»neiM 


don't  kn;;Tn  wLt'Zrt^ .^'^^  "f*'"*" '  ' 
married,  but"  U  h^'^n'^'ir"''?!?:'  T 
vou  know  that  1 '  lald  I  ^  ,    ''•"'  do 

the  piriah  »•  •  Ohr.v.  •' «iid  T.^S"  ?  '"""' 
..did  not  occur  to'  ^   Z  h'vX'^ 


'Certainly,  my 
were  preaent  f 
otherwise   not. 


Jt      -MJ      SWIU( 

rrj!!"-L'^.y«'"y~»df..w^^^^ 

(TwiM    Life  of  L^  I 
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«nt.l  recent  time,  and  in  .  f.w  pU^"C  e^Ubli'T""  """^  »•"' 
of  juriidictioni..  •  municinnl  oflL  i.  ,Z  1  ,,    '""'"^-     ^^  •  '«'8«  number 
cle|,yme„.  physician..  undlS.    nd  „.    J  l^THJ  "'  "'"""  """' 
cple  of  pUci„«  upon  t..e  head  of  th«  f«,"hr   !!««""  »J." '"f-rt-"'  Pri«- 
th«  dt..in,d  fact.  i.  neglected     In  manv  n  h  ,        ""ponwb.htjr    f  reporting 
ti..n  i.  Kiven  to  church  ,^Ut.r,  of  "u ^       K^!!':i:'^"""""' '  «"""""  ^^i' 
liberal  a,  it  i..  can  be^Id  „„  .T^  male    hifr^^^rT '' "'"^''"• 
pmi^r  .nfe«unrd.  for  the  permanence  a,^  acc^mcv  '    Jl  >.    ''"  ""  P'"'*'^" 
««...  centralization,  ea«e  Lf  authentication       ?K^       "^'"^'-    ^'«'»P«'-«'ri. 
pro,K.r  ,v,tem  are  in  general  .tillllc    ^g"'  No  d^.b??"  ''  ■"^""'  "'  » 
...««e.t  easily  an  explanation,  if  not  on  excn.^     B^.      h    ^^  *="^"'"-'«««^'» 
one  of  Its  unfortunate  result,  i.  «^„  i„  fhl^o,      '.  ""'  ''*'*  «»>«'"»;  and 
K'g«I  principle,  with  practica    "ecSe.  ';„  ,  ;^'«'''"'»'"  «'  harmonizing  «fe 
B..d  i«,,*rfect  conditon  of  the  laT  n^^riJ^^  T"""^  "'  ">"  '""^''««in 

theories  appear  by  wl'cM^e'^adtJSlil!*'™  "^  "•«"*•'*     ^^^e    di.tinct( 
b.«h.(orUpti.n.,marHa,.,„S;S^^^^^^^^^^^  "'  "«'--  o' 

(1)  Theory  of  rf„/y«,;„y.^       tL  „!;k  . 

5  16.'J2).  The  do^v,„«„  or  priest  of  tir^^'  '"*'*"'  Kxception  {««/,, 
church  before  disestablishment  we  '  offl/"^  ?  "'"'""*  ^''"''  »'  ^^e  Iri^^ 
of  the  government;  by  law  i^wirexp^re^  mat'  ""  "^'T"'"^-'  ^™-'' 
eccle.,.a«tieal  officer,  to  record  the  TrTmon^i  ™  of  f  T  "'  '''^''  "^"'^  "« 
lM.ml.as  officially  performed  by  them  ThTJ  .  '''i""'  """""S"'  ""J 
B.l.le  ns  one  kept  under  an  official  d^y  ^""*'  **""  ^"^  "dmis- 

of  i'^'ll-"'  '■'?'''' '''™"  '^'■'*''''  Evidence.  76  ■  "  The  r«rf  ,     , 

CromwMl ,  „i,„  a,  ihu  time  wa.  vetted  with  .  I  tl"   ^  .f  1  ''^  ""  «n»ti»«tion  of  the  lo^ 
•nerly  had.  under  the  title  of  Vicar  «1«  J^  I  ''t'"*'*''"'^  '^.t  the  Pope-g  l^l  i°, 
v«Iu«  of  «o,K,  were  to  be  prov^lTnMTu  ™' T-'^!  f '"«•  't"''  •"  '""«  th»»  wereXv.'he 

wel  «pp,.,„,ed  by  the  Kin^V,  «..thoritv  «  !„n,lte  h.'",''  ^":''^=  •"'1  ""«  «i8ht  he  veTjr 

•ml  l.urying  are  ecole.i,,,ie.i  acU:  .ndXheTa^W  the  Ciiu^J, oe  chriMten.W 

>t  nnwt  iH,  a  p,.i,iio  evidence.    Thi,  was  Iftr     ^    ***  "PHnted  by  p,.i  ijc  .ufhoritv 
ward  V,  a..d  the  particular  '^^.^ZTr^ZZX^'Z'^  ''  ^^i^n.^^":;"^ 


re^Mj-r,   „„,|,r  thr  ol.l   ,y.,e„   „„  f„ 
W..rri.,„,„„.'E„K     1887  """  ""'*'«•)' 

'««».''coI.ui';lr,!:lL^^^T''^:!!''C"ro.i„,. 


SucceMion,  47o'ff  ■  Mr'tinhT'  "u  """"".^.t  <«.. 
,  •Compare  a-nfh^aml'^'^tkr^tQVHl';-"        ^^"  '•'^•™«   i"  dl^WeT^StT  '"''  "'"'y 


4  • 


ma 


If  1.3a.I(«4j  omciAL  HEGWTWa 


(2)  Theory  of  ttalntorw  dutu     A  »i •     . 

W.nti«,I  find.  th.  u.nIontorJ^nlZ7i^^7r^'^  '«  ^h".  ^ut  not 

.I«.dy  omcr.  of  ,om«  *,rt  -  for  e^tl  Jrl^  T*^  "P""  ?«"«"'« 
•«  hr  «.  it  i.  in,po«d  upon  privau.  ^^.m!  .  *"  "'"  '""s'-'"''^^'' :  but 
church,  in  thi.  country  _,  it*;.  ohMZTln  aT?^:'  "''"'"^'"  «'  » 
««««.     That  .uch  .  .tatutory  duty  iZlTlZ  "'  ''"'^  "'  ""«  »'"« 

•«>n  («n<,.J  1633.  p.r  10);  y«  it  .  1!.  .  „  »  ?'  ''"'^  '""  "''«'»•»>'  l^n 
tical.  Thi,  theory*:,  -.ImiaSl  y  JSue  ol"!  '""  ""  '^^  "'"  ""'  '''«"- 
..Im  Mibility  to  depend  purely  on  the  .t  „t^  "^■'"'"*?^^  •^"»^-  *'''«»'  l««ve, 
«u.ple.  exclude  .  register  of  Upti,  ^r  IJ  b7ri  uT  ^'""  '""^  ^""'-  '"'  «''- 
va.hng  in  moat  juri«liction.  „f  the  Un  t^d  Cl  r"**"'"  ''"-'  "''"  P"" 
following  pa,«,ge ;  ^""^^  States  and  ia  expounded  i«  the 

1M.>,  r;nijf,  J.,  in  KemnttU  r.  AiW.   in  iii    ,„,    ,„„ 
of  I«pti.,„.k,pt,,y,,^      *,.„^*^;  '"  A'^    J  .  m^  ••   ..  Kn«l.n.l.  .church  «„»r., 
a«a  ..  .  .  .  In  the  Church  of  En,,!^!  ??1     f/  ;''''^'' 'r*''"'"''»'l».  evH„  b^ 

fc.  u  few  year,  tow,rda  th«  e,.d  of  the  I  Jt  pII;  ^  ..  •"tabli.hej  church ;  „„|  f„„ie« 
have  p«,vid.d  for  r.gi.teri„ic  bttL  or  ie.th!,  ,  ?^  "'"  ''*  "'  «"«""''  <J'»-  ',  t  hI,,^  to 
banal.  i„  an,  for™  „cept  that  of  the  ,SS!l  1.  ,'■'  'T"""'  '''"  '•«'•"''""•  '".rr  .  «e  „^ 
r-eml  reRi.tr.tion  iM=t  of  a  *  7    Vm   p'  c  1     "'°''' ^™'"  '"»«  ""'"  ISX^X'th. 

tonyof  thep.r«.„  keeping  then,  or  [ono.her^itnr'"*"  ""'•"  ""'P"'»»d  ''X  th, 
■"  incorrect ;  compuv  the  vtatnta  at  it/»     •.  j 
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priest  who  m«,e  oII^^Za^U^IZTlirSl^U-  ""^J!'""''  '^  ""^  ""f 
by  hji  testimony."  ^   "^  '*'°  •^««»**«'»te «n  tTidenoe,  un.upport«i 

(3)  Theory  of  nyular  entries  in,  the  eouru  of  hueineu.    A  thiH  t), . 

«d  in  .  book  proiJrtlCSr,^J^7rjT^"r'V  '""*""'  ••-  •'^''. 

certainly  of  uo  le«  ..,„,  th.n  one  .SZbTt^cllrk  t^"'"""'*  °'  '  "'"'^''"'  •'"'^  » 
.oUcitor  or  .  physid^..  in  the  co^hi'j;,^';:^^:"'"  "'"^'  ""  '"""'^  "^ 

demands  of  L  ExtpL  "T^  luLZS"'  T'  '^^'^'"^'^  *»>« 
entrant  must  first  be  Lonnf^toV^^'Z^Z' ^7r'' K^""  '''' 
otherwise  unavailable;  and  this  is  in  the  nZ^^T'^r  /  J"™diction.  or 
and  unnecessary  burden.    This  theorv  l^f  "t  °'  '^^  *  cumbersome 

ting  agisters  otLwise  „ot  ^itn^  reil'rh^f''"""'  "^'"'  '''"^^ 

(4)  Theory  of  ;^ar  entriee.  SfiTd     A  fo  ih     hT'°*  ^'"'""'^ 
registers  unreservedly,  without  reon^rinl !;...     1  ^*""^  *"*?*«  ""^J* 

statutory  duty  (as  underhe  fim  J^S  .^^^^  T*"'°"  °'  "  °*<''«I  « 

entn«t  fas  under  the  third  tX"ihs"rut^^  ItH  7™'^^"''^  »'  "- 
under  the  Exception  for  Regular  Entril.l^K  I  Tf^^  ""'  supportable 
the  impossibility  of  secuSi  th.  t^  ^  .  *?  "  ^^"^  fundamentally  upon 
ertheleSitis  to  ^^3^  b3t  LatT"'' "^"  ^'^^  stand.  nS- 
resting  upon  grounds^  P«cti^  ^ealnce  Sx^!  "h  V-  "f ''"*'°" 
ing  passage:  '^nveuience.    It  is  expounded  m  the foUow- 

there  by  .Utute.  «o  a.  to  open  the  d^7^\n^n'1^^  !^^'*"'"'  "^  '*•»  -brogated 

and  which  .«  quite  „  hkdy  to  b^  SlL^rl "^  th^'  T"^'  *'"""'  *"  '='"'"'»«  kl^ 
wgfater.  ...  in  this  countnr  arefairW  i^  Jf  if^  ^u     °'  '"  ""»Wi.hod  church.    The* 

which  .«generaIlyeviden«7/;hCter,:^''*t"Z7''"^^^ 
.  .  .  There  U  no  men.  r«i«.n  to  .uS^Thr,„tHrS  ^  •'''"'"*' ~"'* »' '"'"^ 
any  other.    Fraud  u  powible  anywheVTbut  uL„„TL       ^  ""*'^'  *"  ^»^"««<J  ""an 
any  more  than  in  any'^Ser  docuCu 'p^r'^"!'  ^  1'*'"""^  *»  ««^  «>'  ch»«h- 

.uc.  p„«r.  wo..,d  be  di^et^u..  u^rr^;;:!  -  bnL'rw'':.:;^:::^ JX'^^'""'"'  °' 

which  our  lack  of  p^Vrrdmini^Lrvr  *"  ''"''*  ''*""  '''«'«  hardship. 

-  the  basis  of  a  -irofie-;^^:^^';-^^^^^^^ 

3004  '       "^  •• 


II  lacim]  omciAL  ma^^ 


on  experience.  If  the  principfe  ItZT  *"•?  ™'«  '''"  ''^Pend  chiefly 
carried  out.  by  nH««n£7alnce  ? '3'°*- ^"^'^  ^''^^  *«"  '^^^Z 
death  (anU,  §  IsS^the™  wS  S  iS  ^""'1'""°"  "  *^"'^''^«»*  ^^ 
form  of  rule.  "'"®  occasion  to  resort  to  the  present 

(6)  Finally,  expreu  ttatuU  in  many  jurisdiction,  a  i 
legisters  admissible. -usually  the  Siite„  S  ?  ^""'  **'^'"  ''•°<i«  «' 
times  aUo  church  registers  of  everyX^h/r  T^T^  *'®'=^"' ''»'  <«""«- 
in  general  not  adequately  carried  oJt  hw  been  a  w  "'^'""'"*™"^«  P«"«=y  i« 
mte  such  statutes,  so  far  as  they  <ro  «^„„  ,  "*^^  suggested ;  but  at  any 
judici^construction  of  JpS^L  roTvi""'  "'^'^  ''^^  "^-'^ '» 
S  1644  Same:  Stat*  of  tha  z.aw  i    *>. 

/a«i„dc.„d.,th.lo,,,lto,"'dlcwI'Sr"'°r'*''^    (l)IoiV 
"J  ?  m.k.  STJ^c  tlljS',™"'j:.'S"«     "■  »•■  0»»1.  St.  IsS. ,  ,wf  »^»  )  i 


to«  in '.  ••  «w!k  uPP'?'"«  """"gboat  to  rein. 
Mm  in  «  paruh  chunh  or  pablio  chaiiol  "  .■  - 
.pp.r.nt  y  to  th.  ai«K,„ti„gXMl3i  «  ^ 

tli«  wail  of  the  «i.r~^!f  ^«'  •"."•{*"  *'"> 
"iv«l  „  ev  den"' ofX  Wrtf  ?  tt*"  '^  "" 
ri«e. to whi.h  th.«me »!.». ^^'^  "•■•• 

of  wrti.'  n.VrS;^*^'S;s -°r"£''^'^^^^ 

••xmninwl  .nd  iiMh»nti™I.^  k  '  ''■''"«  ***■> 
tho«e  dei».itod  i'  ««;uf^  .^  •  <»n"ni«ion. 


N.  Br.  c::;;^rst.  1877.  en";'?!  m".  'V 

P«c»  certified  coi.y  of  the  .LVl  *?'"'''  ?'  ">• 
of  nmrriam  i,  " '/i^"'  '**  jwonled  certificate 

of  •  regiiter-entrv  of  .i!Sf  ?"..""■"«"'  ™Py 
to  be^iden™  "yth "?'•', ''rj'''."  "•"riafS^ 
St.   1887    c     10  ?f         •'*"•  *''*'■•■'''  »««t«J  ■•)  ■ 

•ny  niarriaire  in  tl.i.  ~.i  ,  "''ebnition  of 


»»pti«n,  or  bnriilf  out*  of"thf  "**•  °'  ""™?^ 
the  band  of  theofficZini  ,i  ''"»""«>.  under 
or  an  exti«t  fromT3!^*^"".!S"'  """f. 
cle-Xyman  oJ  o«"r  'tt'thl'^'''^*,  ^y  'hi 
diaD?'  u  eWdence  '•  nf  .if    *  ™  '**"'  "uato- 

».  Farthing,  Cm  Elii  fii  m  "'*•  ^'™'r 
P~»e  the  nonagTof  th^-  „|i  i.:!?"""'  *"  ("«<• 
fek  -a.  KiveTin'^JSleT-J  ^'  imrJ^Tt- 

a  J  .  th^t'^rit^nt^  '!'  (''^^^  CoJl^^" 
the  li,  of  thL  ThfJi  "f  •  eh„roh.l»ok   fo; 


marriage,  and  death   tn  I'^^j""'***  of  birth, 
•       **•  •  ^'  (n>"iiag»  otrtUoatii^  eta 


ri«~;  birth^rran  e^f'  *\-'y »'  ■""• 

conapiraoy  orTo,?  o'Ji-    "bother   it    be  bj^ 
i*M")  /l8»«   SUvne?„'  I?"'-.  *?  >    ""I'""- 

2005  *    l^""'  ''•"  ■>«»  «dmitt*d] 
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limbed.     In  the  Marria-  let  of  ?7M  I     .   I'  !f8"''«'"°°  »«  fi"t  esUb- 
implied  admissibSZtthe  jLurU  J"       ^f  ^'^  ""^  ^^^^  <^^^»^y 

register.  But.  as  to^he  sour  oflh^  Tr  '"[f '"""  "'  *  ^""'^  ^  ''^^P  ^^e 
be  dednitel,  auswe.ed  wheZ  the  d«ry  waf  ilLTr'^^^K  ""^"'^  «"•""' 
office  or  was  .olely  the  creature  of  tLlluT  ft  i""?  '*""  ""'""'  °'  ''^^ 
ke,U  under  ecclesiastical  ordin«««s5  hrn?theirn"  «««  originally 
decions  are  all  subsequent  to  these  Zl^^^l}''!' ''f^ '^'' ^^y 
Beston^tion  (1060)  to  the  first  mUarnTt^^ZtniS  IsLT  °'  f-" 

ter.  the  ulrrk  Mid,  «„  .  bo<.k  into  which  H,. 
Hitiien  WHi-e  inn.l^ „  :_  ^l.     ■"'■<»  wmcn  Ilia 


-.,   ™>.    ^.r.»   aniu,  „„,  ,    ,^^   i    J      which  til. 

«.tne,  »v™  ,„aJeo„„e  in  thiw  monCout  of 

tei-8  (u,„ler  -he   ,i.„ri«ge  hcuSU  26  &«  f n 
uvre  ,li,ec-,ea  to  Ik.  k..|,t  „  „ublic  book,  .n'.i  }' 
"m,i„„ied  Hith  every  L.l'„7«„th^tli,7'' 
A  c..,,y  u  ,>ro..f  of  .  n„rria«e  in  fact ')  •  iMfl" 

;-i(.st.r  of  di«,e,.ti„K  ch»,i  ,  cxJuL*    182^ 


2mi»!?  '■*<?•**'•  oftb*  OeiiemlBegister  Office 

ut.ent,  uiiUerthecircunistanci'g"):  184S   p„rti, 
Peeiam  Case.  ih.  8«i!    S'*  /p.      i        .  •  "'^° 

Wl  according  to  French  l.w.  .Jn.itted    S,? 
t    ,ii  '/  •  ''"^i  Stocktridfre  ».  Quickr  a  n  U 

kept  by  the  authority  of  the  E«I  l„  l-"?.""''" 
Uw    .tatted,  M87»«Q.,«TK,r:'  '^r? 


u,  under  ivptuin  ...«......»'-   ..-.'Iv  III. "*•• 


^'l-l«  ("nt^  t  1523)  of  reg^iUr'^n^ii^"  by  a""!!^' 
cl'«|.lHin,  excluded,  u  -not  lik..  .li  k   ^  • 


l<et.~lVGo»en?n,i„?      .  "^"".P'?"""  "'  ''"1*" 

Burnaby  v   S'  I  't'lo'^f'^^T*^ '   '»«» 
SfM  /p™.    u        '    •  '*  ^    ^2  Ch,  I).  283.  2«l 


the 


.""  '  "'""  •"™*  "«'•'«'.  •J'»it.ed  Jnder 
fn>^o'iei,:''?,^Jf '  •"  "'"  O-tation 


fi  1630-1684J 


OFFICUL  KEOISTERa 


judicial  admiMibility  of  mch  ««n'.f^-       .  ^  *  '^** 

then.  Against  thi.;  howler  aTw„  "'"^  ""  '^^  '*»*"*<«7  d-tj  to  keep 
w«  not  placed  upo'n  Zt  Xrnnrmt""'^-  ^'»^h«- "dmiJILJ 
Mansfield,  and  even  themfteViU.  « " ,,  ?'  "  ?"*  ""  ^''•"'.  by  Lord 
the  Marriage  Act  of  1^3  (2?  S^"il^  T'T^'  ^'>^^^y.  ««  early  I, 
equally  upon  the  minister,  o^^miZ^TV''''  ""  '''^ 
"•  OB  the  rectors  and  curates  of  Jkrish  chuS  ^  '^  ^.ssenting  churches) 
was  the  ground  of  admission  it  w^fd  tK^!!'  ■"'^' ''  ^''^  "t^tutoryr  duty 

admit  the  register,  of  dissentfngeh'S     Yeui  ."h '""k  ^""  "^^^''^  ^ 
i«gis.*rs  were  almost  uniformly  eJed     p'"*!.'"^'?"'''* '"""«"  »"°h 
from  the  general  tenor  of  the  decisions  the  pJ^lT- '!"""«*«'><=««'  «nd 
to  have  had  this  anomalous  feature  2t  if  ^5  ^  v'^'""^  *"'*""J«  "PPears 
an  official  duty  which  had  .  Sy  itorv T'^  ^'  "«^''*«"  ^J'-iS  o" 
ute  so  far  as  it  applied  to  aTb«roCyi"'  V'  «"°"^  ^^^  "^^ 
nient.    The  result  wag  practically  to  nk«  . ^     !,  ^®  .ecclesiastical  establish- 
official  duty,  not  an  exjLs  aStl'Sy    /n^tV  ^^  °»  'l'^  g^und  of  an 
nrtion  accorded  to  foreign  registewkeDt  L„    •      "^  "LT"  '"  ^^^  '^'og- 
1836.  admissibility  was  expreSlv  LnS  !       ''"«  ^'^  '^^'^^^  duty,    (d)  In 
officials  according' to  tE^y^l^^e^elZfr  *^'^.'^'^P' '^ ''-'''« 
collection  of  dissenting  registers  aDn,J.v J  k^^**'  ""'^  ^  1840  a  la«te 
into  official  custody.  L  mat'SSt  Vl  """"TT  ""^  8»*'^«^ 
prov^iouH.  le  principle  already  esteWs^edbv1>f  °'  '''^  "^^^t^V 
Parently  still  in  force,    (e)  In  one  resnTt \  h^^,.^"*'''*'  ?"«=«««  """ains  ai^ 
historical  interest)  was  mde  to  the^^~?  distinct  exception  (now  of  purely 
cincts  of  the  Fleet  prison  there  iTnuZ'''',     '"  *•»«  P°P"'<"^  P- 
crime  or  abandoned  in  character  who  still  r«  5^    ''^  P"""""'  <«nvicJof 
clei^ymen ;  and  some  of  the^were  S^nlmSTw ''*''  *"  ^>  ""^-^^^ 
"ages.    These  Fleet  registers,  if  k^h^u  ^  ^P  '«8*«t«"'  of  mar- 

stUl  in  orderB.  would^lSaWytv/ ±^'"  tt^^ 
seem  to  have  been  reived  lie  othL^VntT"''  *"'  ""S^*"^  ^^ey 
notoriously  fraudulent  and  nntrustw^Sw  ®"Vt^^  "^"^  *«  •«  "'"own  as 
18008  they  were  refused  rec^Sn"       ''  ""^  ''^  *^«  ^»"°««  of  th^ 

Of  vin^tdlrstSyr  "a  11' r^^'  ir^««-  are  in  a  sUte 
,3.V-,-...  ^.  ,,  L.  J:^.  ''^^  ^-  -»>  0-  Of  the  «ve  thee 

„   •  U»5,  Read  y.  PluMn-    1  s»    01.     .. 
Cook.  r.   Llovd.   PedKrV;?^'  '"'  "<»». 


the  reinecU»«hoii««.^h!!I?  !•*'.**"'  "^ep*  »t 

»en>  m«rri«|  r>nmm^'!^^'^}J^J^^*  "ho 
who  wiak  to  I 
their  ihame  I 

of  one  of  the.,  n«'j.,i;;i  '»'^»»«  Pictn,. 


9007 


^  Where  .  rnlWiTi  ,    t^  ^ 

'r.;,!Sl'»!-rw<*d«i;Sth 


s't^^r.r&rrisS^ 
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of  marriuM,  birtlu,  ind  dntbi,  "kept  in  par- 
■aaDc«  of  Uw  or  My  ml.  of  .  ohoreh  or  wl  Joui 
•ocietjr  in  to  be  praeamntire  eridenc  of  "the 
facU   therein   .toted."  w^en  certified   by  the 


"?i;:L^*^-?T:'£!f_':-^u-..."H.w. 


»..^      w„™  ceninM    i»  th-  J,"  J""*  •T*"**  Wng  required  by  law  to  be 

marriage  lieeoiee  ieaoad  by  hiiuT  "n^l^  f      Jeeided);  Ida.,  St.   18»,   K,b.  U,  t  i 

live  evidenee  of  the  fact.'^)  Tnlr  (K~  ST  {?!«"l''  "^'^'^'  "^^  "  niarriage, " "to* be 

■one  or  relirioii.  a<»i«ti<.  J.L!:."J'i  -•.4J!^:  "•^'ieno  in  all  oourU ") ;  /». :  BerTSt.  1874 


in  virtue  of  a  license  or  according  to  their  necn. 

certify  the  llijt  in  writing  to  the  judge  ofpro- 
bate  «tting  forth  the  name,  of  tfie  pTrtie.  and 
the  time  an^  pluce  of  celebration  the{«)f "  ;  the 
certificate  to  be  recorded  and  a  certified  copy  to 
be  pi-eeumptive  endence  of  the  fact ") :  1876 
W  „  State.  S6  Ala.  108.  109  (m.rriaU  evi: 
denced  by  the  probate  jad^,.-,  record  of  rtuetioe 

88  iJ.  37,  89,  7  So.  802  (the  .tatnte  appliea  to 
n-jgHters  kept  out  of  the  State) ;  1900,  fiurida. 
P.  State,  126  id.  63  28  8a  680  certifi;d  oopyTf 
hcenM  with  certificate  of  celebrant,  admitted 
under  Code  {}  2846,  2847);  Ariz.  ■  St  1889 
March  21   No.  62  (duly  filed  mai^Sge  ^rtificaS 

.f.,  f~.'*"""?"?  •*T''  "•"•"  b?eTidenceof 
every  fact  require!  to  b«  etoted  therein,  i.  e. 
the  cereiuonv  and  the  name.);  Co/..-  1886. 
PeonlB  r.  Stote^  71  Cal.  263,  12  Pac.  71  (re^ 
conJed  certificate  of  marriajje,  made  accord^ 

I  300J  (recorders   book  of  marriaaea.   adniu 

442,  453,  462  (extracta  from  a  German  nariah 

effecta,  admitted  as  etatementa  of  familyhUtOTT 
under  the  rule  of  j  1480,  aafa,  apparently  witl^l 

Sei  T'^88'?  '^o-J^"'  'l»«S"on);%r'.- 
ueii  at.  1HB7,  i  2/88  (town  registrar's  or  offi- 
ciating person's  certificate  of  marriage,  to  U, 
eviden...e  of  the  faota  etate.1) ;  1794,  BrmtlvT 
Co™,«tock,  2  Kopt  99  (miiliater's  12^  l[ 
baptisms,  admitted);  1892,  Erwin  e.  EnglUh. 
61  Conn.  602,  23  Atl.  753  (marriage  certSto 
of  a  minuter  in  Ohio,  admitted  ;  al^tn."  o7  a 
marriage  register  of  a  Roman  Catholic  chanel 
in  Ireland,  excluded  bec«u«,  imperoc",  iW 
Murray  v.  Supreme  Lodge,  74  id  718  82  Zl 
722  (city  regi^tmr's  record  of  m  irria^;  "e^^' 

tea,  file  reconl  being  a  part  of  thn  •>.f,.f»„. 
duty  of  the  ofli.r)  i  i,.  .Tv" St^'^st  "17 
Jii     ""u^'-T'^'.^"  ™«*""  °'  """ria^e,  birth 
ia»4,  c.  80,  i  18  (lopv  of  a  recordeil  licenae  anH 
?.'To^'\'«''''"^'«'«    •'l™i*''i'"HTj%^     lUv 

Ln^l  •hl^**-.**,^'*'^*"'*  of  ■"«"i«8«'.  not 
w^mred  by  liw  to  be  given,  held  not  Idmis- 
wble,  in  cnm.  con.,  to  evidence  a  domLticin«. 
n«ge  ;  otherwi*  of  the  marriage  ^^  "r  i 

2008 


c.  «».  i  12  (conntv  clerk'.  regUtryof  .  certifiiito 
of  marriage  by  the  oeleb™?t,  or  "roch  cS 

Jtote°mo"'5"?*"''  the  parties  a.  therein 
•toted    )  J  1840.  Jackson  v.  People,  8  111.  831 

l«"^h'"*""  '"''  ''''tiHcato  .irdomeatii  jS: 

^Jld^wXrt  Kopr\r/iA: 

Lull:  :  <™"'"«K»  fogiater,  atlmisaible  only 
when  kept  nuderatotutory  duty);  1887,  Tucke? 
?•  ^~P>'.  122  id.  683,  893,  18  N.  E.  809  (like 
Jaekwa..  People,  nmler  .tatnte) ;  190  ,  Howard 

UM  (phydoian ,  return  of  birth,  mide  under 
rtatnte,   nraivable;  here  excluded  bocaiiso   it 

.;]?„,  °'.'i'*  "nuker);  Ind. :  Rev.  St  1897 
I  7649  (certificate  of  marriage  by  one  auVhori«d' 

1897,  I  8146  (court  clerk's  register  of  marriami, 
not  expreasly  declared  admissible ;  thisnrovS 
supersedes  Cod.  1878,  1 2197.  under  ffiwmS 
ensuing  oMea  were  decideil) ,  1862.  »?!«  r 
Spregue  13  la.  198  (certified  copy,  by  ,„  Qhro 
clerk,  of  hi.  record-memorandum,  and  not  of 

21   id    4M    i^n^    "  •"•  ^"''  ?'""'e''l-nr''. 
^i   w.    iM,   430  (marriage    register,    recfivnl 

nn^der  Statute) ;  1886  StoS  vllnll^^C?^''^. 

2^i.?i  j^-  ***  <~''"»y  ""risge  record 
.dmitt«h»dersta^te);  im  C.sley«:.  Mitc'h: 

Mv  relil'ni.  '■•1  ^  <>«»'"«'<*  or  custom  of 
any  religion,  society  or  congregation  in  this 
fitoto  •record  is  require'.  to^bTkept  of  maj 

11  «Bi.  MS3,  2588  (duty  iinpowd  to  keen  a 

?881     H.*l'?.'  V"^  ""-1«  •dmi-ible)?^^ 
no^^n^^tif**  Succeaaion,  83  U.  An.' 1099 

(of^f ^  n«  .8»«»?»i«''.  «  id.  1096,  20  So.  680 

^t  7887  ^'"Ir^"*''  "P'.*?'-  *J°"tted),  if.., 
at.  1887.  c.  47  (town  cFerk's  record  of  birth 

^S."l8?4'V'''"'"""«  i"  "">'  »»•.  fS 
rwMniea) ,    1824,  Sumner  v.    Sebec,  8  Greeul 

mi?tiM""i82t"ii  "^"l"'  ''"^'  ''"^'J- 
roittert)    1829,  Damon's  Case,   6  id.   148    149 

^rtlfied  copy  of  justice's  reco'nle.1  cert  fi,  ;t.  Jf 

marriage    .dmitte.1);   1880.  Wedgwood"  Owe 

8  Kl.  76  («im«  u  Sumner  ».  Sebec^JW.    1879* 

UZZ' Jf """"'■ '^  i**-"-  ""•  720Tentri4  of 
ta ptism  Mid  marriage  iu  a  Lnthemn  church  in 
Baltuuore.  admitted  a.  regular  .ntrie.  reiSei^abk 


If  1830-I684J 


OPFICUL  RE0I8TER& 


(record  or  certlftct.  of  17.  S   ioDmV  o7"h?.  i** 


coMed  certS  of  ^     *■  "■  *""*'«  ("- 

« d  Tutut'^:,n^ "'  ^"^  '^^^ 

»      regUter  of  m         ^  iT.i   i?'  '**  '•"'T 

Luthmu  chu  WjvfJTtf'LT  -^IJS  «-™» 
tion  W,.„  nor^%r',rt^„f:''?r'ted:  ohjec. 

Cho«n  Friend^'ir  ij  «J"'ii'^''  5""* '; 
(sworn  copy  of  entn  s„  .1    "i  ■"•   ^-  *"• 

Prumt,  .„d  certifj^thTft^t.-  ..*  *  '*";'' 
bi"»  of  the  nwi.trT'' •  tk»  ~^  /  "P""  '•'« 
•ctual  contents  i?^'ij^° ,"«»'"  »'   "the 

excluded,  on  the  nrin!i„?    ",'*."'  °^  intents 

Code  18D2.  J 1 78?(cert^fi3  '"  ^"^ '  -*"»<>»• 
county  by  the  nerlin  IS?  '"  "'^ ""  Pfop«r 
"ligiou.  Liety'lTeLfcK  "'  ='"!=  "'  «"« 

%  the  o„,.n.„«,o^eir;  »f'in°^  '^J^ 


•oriety  or  congreption  in  thin  8t>f.  .  : 

ter  la  req aired  tolhn  lr.nl  J         .  "  •  "*i«- 

piece  of  .  "Atroyrf  ZS"'  '""''=  •"  '«'"'  »'" 

Uuiaiaiia,  not  ketrt  b?^»„  of  marruige.  in 
Morri«e7  °  WtoS,,  V*^  "eluded) ;  1871, 
(rew-ter  of  leS  kept  b?  ^h'  ^!^  l'^"  "1 
P^tholicchnrcfin  NewYor^  .^"r5  I"l«  '»  » 
in  thin  conntrr  <-  alJ  chorph  L*'^''  "^"''  '*«"'•• 

J;»  i-to-.  >n,ri  <<Crt™  IdS'-.r- 
?•  173,  i  10,  c.  174  «  li  iL?-  y^"^-  «'•  18»1. 
Wrth.  narr  agk  or'death  .I^^'-fKf  "^"^  °f 
1. 14  (duly  oi^t°ng  ';:'^„^^^'™'' "  '  ":  ^ 
nage,  admisaible)  •  IMS  s!  ""ificate  of  mar- 
N    H.   H6  (town'-clerk^i  ^^'^  .^''""'•*'  » 

•        ''00,  c    ISO  t  9«',  *:"'*'"'*.   J  80,   and 

ri%     oTbirth  'by  i  "' h'r,  ^n  '".•'"'"'•  "" 
other  pereon."  acconiina Ti   '  '^'"'W'nan,  or 


tendentoftl,;  8ta  e  buS^„*'^'f  ^t^,'™    'PI^H"- 


tendent  o  t  'e  8U  e  buSln*  f  "'■"'r"'  ™I*rin.' 
1898,  Boya  Societv^f  n  °1  ''i'"'  «»»ti»tic8) ; 
Don.'ld,6^NTr2/8  sT^i.^'r"  "•  »•«' 
(Iriah  I»r«.h.r4iat;r  exclud^  '•  iS?''  '^*'' 
•hown  to  be  kept  L  f.J,  "•^•.  .•*""'»•  not 
«  to  the  vnn^^.'74^^Ti'^  -' cl™r 
".Supreme    Council,    eY   id     614     M    '^^ 

nmniclpdclerk^mlJ^T^'"^"  ™rtificate  5r 
2009         '^  "'""  •  ""y  "f  n»ntage.  admiaaiUe)  I 
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provuions  of  the  varions  jurudiotiona  differ  wi<i.i.,  :„  »v  i 

l-^WK  1893.  c.  681.  I  99  ^•»«.i_i i.._-.      .  .  r*  B 


JfJ?  "M.  c.  eai   i  S3  (it»oni«d  eertillail.  of 
birth  or  narrioM.  Iw  nan.t  — .-ji .'    !\  "" 


T^^  Of  mWtriir.,  moon,  „,  olei^ynun.  idmL 
Jibl.) ;  1818.  JMk«m  ,.  Bou.2i,.  15  Johi^ 
W8  (town  Kcotdi  of  Uitha.  etc  admlt^\. 
IMS  J«luon  P  King.  «  oJt.  a^   «4l7tt 

1819,  Jwock  r.  Oillianu,  S  Mttrph.  68  (nriiter 
of  birth.,  .tc.  kept  b7uw7  JmltSniBr 
State  ,.  Melton,  liO  *.  0.  691.  Ml  8  E.  »M 
jcwntjr  record-book  of   marritiM,   with  filed 

•ible);  0*..-  Key.  St.  1898,  |  6399  Yrioonl  ^ 

/?„»;' if  '1  •'■"''"""'•l  »•  P»tter»on.  3  Oh.  870 
(town  record  of  morriaget,  etc     kent  bv  I.. 

St.  4S3.  4«3  (reword  of  foreign  marriueg.  dS 

Sm.  of  1  •  *  ""  '  ^*  certificate  or  declan. 
bon  of  mamaije,  or  the  entry  thenof  nude  m 
•bove  directed"  with  a  coant,  cl^or^tJJ 
of  dewls  „  eWdeoce  of  the  marriwe)  ■  T4270 
(r«c„nl„f  ..™.,ri,g«,  birtha,  lSi,'JLth. 
or  .nurmenta  •  re4uire.l  "  by  oXmS  oTcui 
ton  of  any  religion,  woiety  or  coninwBition^n 


K£iwH.?'/'a£2ifc 


V^.wA*^^"^  •dmltt.di   •PPioilM 


Doofay   it 

r«i.tar  oVderirii  '^t'SJrt.'S'S&'S 
of  marriage  ud  the  date  the«oO  i§  WM  («rt7 
«~l  copy,  by,  conrt  clerk,  of  the  eJlS?„ 

s.rt«?  'of  ttf  isi?"s^  7  u«si«,tirof 

~rtifi«tef™n  MlJSlri^  noTaSMte?; 

i851    Grin*  r.  Self.  TThow 'S?.'^"';^' 
mitteil  on  the  fiw>Hi.>  «/.  i_j__"  .    .".  „?»  M- 


ion>     srr«^«    K  \Vf    ■  "'"'""''t  of  the  per. 

by  the  cler«y,nan  of  the  ofc.J^'jT'ig'So' W 
(rsguter  by  the  h«lth  offloer,  of  iumW  h.VtK 

01.  1»S»»,  May  2,  Pub.  L.  KM,  f  12  fhoalc.  Li 
the  bureau  of  health  in  citW  or  a  «^«.!i 
«.py.  to  be  pH^f^i,  eWd:5ceVmrrt^ 

U»ll.  S  (birth-and-death  legiater  of  Quaker?}.. 
Bngland,  receired  to  .how  DedlmS?-  laii 
8to«vc.r  V.  Whitman.  6   Bin„.1^a*?^.i?"l 


_..„...,„,    iiii.inrea    10    .how   nertiTmal . 
8to«vc.r  p.  Whitman,  6  Binn    «nl;.t„\;i 
German  Reformed  (V„_J!!."?:-"."  J  "f"'^,  of 

",  Pa., 


German  ,ieformTSn^'|?;„Vt"«  > 

ton  V.  Lea  ev,  10  S  4  R.  <is«  soV  /  °  •  V       'S'" 
tar  of  marriaiea^etc     kent  bv  .h  ''^?'"^ 

Ksptuma,    «lmi«rible    nader   itatutel^T^ 


in  i^:!i:«*"*  "  "  •"'*•  «»«d«  ly  the  writa? 
clark'a  ia«>_l      ™"'7>  "»    »».   sVl.   2VS  (tOHn 

rt!tnlJ-rSi."°*  T^J^  •«»'«l.nce  with  the 
S  88  fcLT'M'?'?''!?^'  *"»•  State  r.  P„^ 
^'J  1  "•  ■?•  M  (aimilar  record,  admitted  a. 
Ijonerjy  nwd.) ;  r».  <3ode  1  wTl  M4I  TbooK 
of  clerk  of  ooonjr  end  corpontioi  (inrt  U?Z 

Ct^        ^  "**■  therein    Mt  forth")-    IsaiL 

(county  court  clerk'.  h^okTSfSSrti,?;";  *  " 
ri25».  births  «,d  deSh'to  be^^°'2!L' 


ooS^i  of  .  ^W.i  fJ'nTclerk'.certifiej 

«iS*ta !  ^2*8ta2't898'"'i'i??o  r**"-,"? 


If  163a.lW4J  OFFICIAL  REGI8TEBS. 


♦1.  •»  1 1645 

•xprew  statutory  duty  to  mve  a  o^rtittnT   ,  * ^  "*  *^  absence  of  an 

celebrant  of  a  limaJe  even  tho^.h  iT         "'""^'  **"«  «'tifi«*to  of  the 
be  i-dmissibla^S's^:;  to  Setert^L'"'^"'^^  "«-'•  --« 
to  interpret  the  rulings  aright,  the  di»StL„  w  """*  ^'^     ^«*  ^  <"d«' 
-ad  ceruin  other  Zg,  iust  b*  kt^m  i^^T^V^Ii'^^^^  P«>Pe' 
of  marrmge  or  divon^  i,  «,„.etimes  mn^ionS  in  the  olJ'f' ^'^'"^ 
however,  was  not  regarded  as  a  f omTn*  1  •!         I      °^^"  ^^^o-    This, 
another  mode  of  trial    Tl^TeTclLSSa^'offi't""*',''"'  "  ^"'^«»«°»  ^•"l^^ 
diction  to  tr,  matters  matrimonS^nTLsSZuriT".  'r "  '^"'^  J""" 
was  not  infrequent,  when  an  is.^  Jm,Mn«  mall^^"'  § '''^^=  *"^  >» 
kw  court,  to  accept  the  bishop's  laXl  findir^^  u'™?  '°  *  '^'""'on- 
j.  the  form  of  a  "-rtificate/'' VhiTwLt  ^'^^  ^!,^'  «'--»««. 
finding  under  a  mode  of  trial  independent  of  T™  ^.        !  ^"'^'  ^"'  *"  » 
cate  is  enumerated  in  the  books  down  ^J).    ^7  ^ '  """^  *""^  ^7  oertifi- 
sevexal  mod.,  of  trial.'    Sl^ "^  theroflht'l'I'^  "  °"'  «'  ^« 
marriage  does  not  afford  any  precedenrfor  ?h.     '''%''"'»°P »  certificate  of 
man's  certificate.    (2,  The  worT^'ceni Li^  wasTrot,^  °"""'^  ^^«'»^' 
to  sjgnify  merely  a  certified  copy,  by  the  ^lesiLuoi       .Z,'"""""'"^  "«*«* 
m  the  marriage  register.    Thi?  however  ^eX^'^    "'*°^""''  °'  »"  «'>t'y 

riage  register  as  the  evidence,  the  Sal  S^r^r^;"  '*^'""'  '''^  «""- 
general  principles  (anfe  8  1218?     Vn  t         *  exempted  from  production  on 

»  raised.    (3)Vrel'  L  u^^'re^terrf  S°"  -to  certificates  propel 

b"ed  in  part  upon  return,  made  ^^^^l^^l^^^^t ''  »  ^^1 

b»nt;  his  return  (sometimes.  ^^t^7r:^r^'^^l^j:'^l  -£ 

"P.t.r,«r  d«d.  or  <rf  th.  8««t.„  „r  «..^     ._ «^rtinoate  )  1,  filed 


ducrtion:  Dn.5irio„f„.7.. ?.*'"" 


ducea  fmm'iu  P^Ul.tS^'^wUhll.X  ^^ 


catod  brth.  ^^^  or  n»oid,  .Dd  .uthMiU^ 


»oWrthi„'S*:ss^f~^*'tU 

r  (be  aaeition  bK.>i...  .  .    . 
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MCCmiONS  TO  THE  HEAUSAY  BULK. 


[C«Ar.  LI7 


J»ue8  no  new  question     In  anma^r  »i.-  j    •  .^"'*'  »Btliomed  b/  Uw,  and 

beadn.i«ible.Lo?^du  7  toleit^^rriCri  •*  '^'""°»  ^^^  "«>* 
-rly  atatut    in  England  evC  cS  ^d.  .7t^  '^t/  '2°!k'"?  "" 

..0..  .^.  tbe«  i.  ntue  co.:.otLr:„s;s/,^— ^^^^^ 

?  Such  ruliiun  an  dIuhH  ai.y.  <  it,.  .  . 


th«m  Mng  .t  Utwoht  barood  M«J3  -rtSff 
«ud.r  the  «l  of  the  minWr  !hS;",Sd  5^??^ 
"id  town,  and  tlMt  ther  oohabiud fortworJS! 

th»t  they  »er.  married^);  1744.  WUW  6j 
ta  0«,phuBd  ,  Barker.  WlurSMrMri.S/-' 
proTM  10  part  of  AUm  .  n-M.._ir^!  r".  't"J 
certtfieate 


Conn.  ea^Ias  /'Jrtia'  u^    •*  '•  *"•»'".  ea 

.«od  ,.  Barker.  irm^mlM',^-     teL.'^.T"*'  '•"•'^"g  "S^'I&lL'i^" 
nil'"  P'-T'  »'  "■•  '"t  rf  tU  mi^    K^  wf  Sli"?o"r>i  ""»•  ^^'n  ••  foiSlT 


--..._«„  ^  „iB  loiauier  or  tba  fact  of  ( 
"a«|»  ata  plaoa  where  then  ia  no  biahoD  "  mw;!. 
h» allowable,  bat  not  to  adndl  "tiuc^ilJ^i 
'^I'-g^habiting  to«eth.^T<.a.    ."^SSul^f 
cartmcate  only  aa  to  tha  act  of  oUciadntir  i! 

(    Ofrt«fl"««of  iii«rriag.noteTldeBi.Ml,«tt 


bj  the  offldatioB  ii«ioo»"l8«a"i(Cr»""?  •■ 


s&ss^?^§ 


18M   Stockb  \£b  "iwout 

Umbert,  IS  C.  B  k  iTrai /ii.  V  *"J"^  '■ 
riM  In  .  nlX  li  L  .'"  (owtiflcate  of  mar. 
nje  in  a  Oatbolie  chapel  n  London.  admiSrf 

from  the  MiTmclJ^^'^J''^"^ 


1"  w.  IDS  (ofaacnra  j  abnilar  to  the  pi«. 


o<«dS«  «a«a)    Taai^^'  •^i''L*°  "••  P«- 

by.  elMKyman  «»  5?w  J«jf  TSS^^"*'* 
«^r7  cwtiflcato    admlttS-  •'•  {^^*  "■«»• 

tWcat.  adndariblJ^w-i'  (*»n«tio   c*r- 
780  7M.  lia  S  ;.  -   *•  *•  '^'•^  IW  K.  C. 
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Ko  doubt  tneh  owUfleatot.  or  thair  eqaiTtknt,  ousht  to  be  nmviA^  #„ 
anient  «-  in  •videnc  bj  th,  p.rt2  to.  mi^  e-^uTyl^'thi  ^r" 
countiy  of  nnmeroua  joradicUona  and  muzratorv  ntoaLition     B„. .     -"« 
given  din»tly  bjth.  celeb»„t  i.  in  th.  C^ffSult  frhr.f«: 
Jon.  to  .uthenticf  «.d  ^j  for  di.hone.t  »-  to  fcbZLT*  certS  ^py 
from  tho  pernment  manioipd  i^ta,  i,  for  both  the«i  ««^„,  the  olT 

and  rt  heiefoie  aeema  aafer.  at  the  coat  of  oocaaionljhMdahip.  to  aTe„  L' 
pnnciple  and  to  «f«ae  to  wcognk.  the  «imiaaibility  of  cerSfi^tJ.  rthi 
a^ct  aenae  of  the  tenn.  SUtutea.  howem.  in  a  few  juriauSrhave  aaLc! 
Uoned  their  uae,  either  by  cwaUng  a  duty  to  give  them  «  by  exD^^lt 
making  them  admiaaible.*  /       IH  •  "•««  or  oy  expreaaly 

A  certifi^te  of  marriage,  however  (in  the  atrict  aenae),  may  neverthelea. 
aometimea  be  av«Iable.  not  under  the  pnaent  Hearaay  excepZ  but  hv 
nrtue  of  other  rulea  of  evidence.    (1)  iVThaa  been  ai^ror^s^  by  t£ 
.dve««  party,  it  may  be  receivable  againat  him  m  an  SmiJoTS)  Sa 
a  pnnciple  of  circumatantial  evidence  (anU.  I  2681  tha  »,«j«.t  „» 
comporting  themaelvea  aa  huaband  andUe  Ja^t^a  iT^t^ a  'eSe" 
of  their  mamage  by  conaent    Among  other  acta  avaiUble  in  this  Z  the 
poaaeaMon  of  .  mamiige  certificate,  purporting  to  declare  them  n«me7mav 
amount  to  holding  themaelvea  out  aa  married,  and  may  therefore^tMSe 
other  conduct^vidence.  be  uaed  in  that  «ipect.    Thia  aeems  L  4^^  i! 
meant  in  a  few  decisiona  which  deck™  marriage  certificates  eaScSirwh.n 
coming  from  the  poeaeaaion  of  one  of  the  Stieato  th«  .'iS     ^  ^  '" 

a.  affording  a  ground  for  admi^ion;  but  the  principle  iuat  noted  sCTi^f.^' 

c£i::r^  ''^  "^ "' "  -^-^W .  iegi^:';::;u:^ 


wen  dIowiU*  in  tUi  aoantry  to 

tiHuta  in  eridene*,  whtn  erenr  eieiviruai 

■11  drnomiiutioM  am  pnfonn  th«  emmoBT 


mani^  and  whm  it'll  poiDrra^tTjuUeM 
^of  the  States  tt  woyJd  OMD 


of  the  peace  Id  ataj^  „,  o„^  „  ^„ua  opra 

agiiMt")j  »l..  1878,  But*  v.MhT.  61Vt 

tonied  br  the  miniater  to  the  town  dark.  mihUl 
admi-dbfe,  if  dnly  aothantiiSJT  ^ 

-  »!j^T  l***"*?  ««  for  oonTentonee'  aake 
noted  with  tha  other  tUtatea  in  tha  moadinc 

•  185»,  Hill  ..   HiU.  83  Pa.  611  (doMatio 

iteelf.    bnt  reeeiTed  here  beeaoM  the  hnahuJ 

2K?ri'f  '"'?^'*>  »»^  o»~  "»d  it  aahS 
cerMB/at*) ;  and  caana  cited  aiUt,  1 1078. 

Ward,  onreportMl,  bat  naoted  in  Habback  on 
Snpc^on,  268  ("A  certlflnta  of  a  marriaia.  "f 
proTfd  tc  haT»  been  kept  in  the  cuatodyof  a 
PJ«on  whom  it  alfteta^airf  p«d«»d'f«m 
ttofv  ontoij,   stay   te  MMl  aa   aidUtaiS 


S019 


— >rfobonitiv«,"  being  u 

rtWe):  1880,  Gafiiea>.  Oreen  P.  I.  Jf   o;    io 
»•  J-  Eq.  M.  06  (certiBcate.  pArfncSd  b^'th. 

U^2^ki;^»**«""^  julmittrd  aa  "Vorroboi/ 
OTe  or  her  tmtimonT  ") ;  1894.  State  ■>    Bph; 

tC^i^"*^  ^*  ••  anbetontive  evidrace  "  ; 

»M  ^^S.*?"  T'*r*  •■•"  '  '■<»•»  principlea) 
ISM^te  ,.  lienhart  88  Or.  170.  63  pj.  n» 

^^.^5  "^  JPP""*  »»  •  marriege  certifi- 

F^T    sS^^f^tK?/  ««Ti»«);  1908.T),il,y  V. 

mS.l?^'.^!:.'?  *"v»«^  (certifictJ  of 


!!•«  KCimOM  TO  IH.  HIAWAT  lUUt         fCa^  UT 

wd  of  th.  genuiB.ae«Ttrli.^i!t!l!f*'^'  "*  tb.  ctobrwt 
theDdc.tion.de.lt  with  akewhw^nlTl  2W^^  'T"*  '*'  ^•■ 
««-.«  i.  .ufflcient  .vid.no.  of  th.  W^Jty  SL^Ili"  '^^  ^^^"^ 
wtofoToed  by  oth.r  .rid.no..  i.  .  n^S  2  S^  S!!!***  ""•*«•  to  b. 

original  c««.  i,  .  qaitio„  of  tUi^^l!;     ''  ''f^'f^^  in  owuua 

J  2082)  Wheth.,.l.rtS"t.  JX^^n.'ri?  1  '^"^"^  ^^' 
of  the  rule  entitling  th.  .ocuwd  to  hi  ««n#!!i;L  JfT""'  '**• »"  violation 
been  con.lde«d  (alu,  §  mT  *°'"  *"""»^  **»«>  "^tne..*.  h«  j^jy 

question  whether  p^!^  k^JSr/!* ,'^l7f  *■  '**  "Hi*.™.    Th. 

of  th.  officer  makirgT.  L^^'i^f^' «  "3»>  ^  — "ti.!  on  th.  part 
.nd  poUcy  .like.  I?  .riJT^mUv  J^S  ^*'  "  *°.  P'*""'?'"'  P-^^-t. 
haptiam  ..  evidence  of  STrte ""^bS  h^7^'^  ^"k!'*'  "•*  «"  •«"«  «' 
kinda  of  facte.  Th.  .nfu„.nt  fo  l^t^^  t^  ^  f'"^  "~  '"  «»>" 
facta  neoemrily  within  Ih.  .ntrwt'.  Je^JS  t  T.  "'  .•°*"'"  «"?»  'or 
follows :  ""' '  P«»o«»*l  knowWg.  ha.  bMn  stated  a. 

the  olergynwn  from  oth«  tworik^  ^^1^   *•  "'*  ■"»*  ««««»1W  be  tiUrwX 
<««nc.  I  think  it  i,  »7or?K,;»L-„?*  7^  ^  »»«  •«''rii;»rb.iL  JJ  "  ^ 

Within  th.  knowi^..,  of  ^'^L!^;^'; ^j^^ "-  f-TST .toJ  .^1:1;;; 

tedr  S^^^^^^       "-^  -  -^^^  of  all  faeu  «,„i.d  to 


chnrch-regUter.  appearing  to  hire'b^' "  j^';;:^  ^"°"!'|«°«  •"t^*  of  d«uh.  in  a 


W  a  thouwod):  "  Mu.t  w«  not  take  it  to  b.  th.  M,tnt  tVi:"; C"*""'  "J'  »  «'«»k 

8"»  hu  ...formation,  had  «tufled  him..tf  of  ttf^tl,      ii>«u.nb.ot,  who.  how^r  ^ 

nykt^n,  J.  ,  «8„„,     t|«  Court  »^^™tLi!r^    "k*;?  -"""o'"^  »h.  ...tryy^ 

proper  pr«»„tion.  to  ..cur.  ^J^iJZ  ^IS^n?""  "^^  "'  h..i.g  Uk.n 

^Sed^atl^rnti*-^^^^^^ 

making  the  registers  admissibteTnr^K    Z""^"  **•"  »'^'"»«  «*l'««ly 

there  have  been  conflicting  ruU^.  T'he  U„  .* h  «'  '"''''  ^'•"^'  §  ^"^^^ 
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^m1  'r«'\  *°  "••  ^'°^^'''  **  *"  ""^y  ^  -^  •««  that  the  weight 
of  aathucitjr  deaniteijr  aooepU  either  Tkw."  * 

to  recorf  only  the  perf-rm.Dce  of  •  ceremony,  hi.  record  would  be  adu.i.. 
jibla  to  prove  only  whet  he  h-  done;  thu..  .n  entry  of  bepti-m  would Tt 
be  r.ce.v.ble  to  prove  the  date  of  birth.    On  the  other  hand,  where  the  ^. 


St"**' in/""    followjii.    nti7  ■dalttMl: 
er»ii   U  illunu,  a  )««•  cbiM.   wu  baptiswl 
nth  or  Janiurr,  J7»3,"  with  ■  mito  u  tu  the 
itti.|..H..I  htiwr)  ;  urn,  Dm  *.  Bray,  8  B.  4  C. 
•IS  ( Ui.vlry,  J,,  r^tlBK  ""  •"♦ry,  by  ■  UUr 
iui  uiiilwtit,  of  ■  haptUni  liy   bU  pmltenaori 
"  H«  KM  m-onling  t  bet,  tbtiwfon,  not  witliiu 
hit  own  kiMiwiol^i*,  iHit  out  of  wbicb  h*  rauriTwl 
iiiriinuiitiun    friHu    tha   eUrk ") ;    18t9,   K,   » 
I  Ui.h«iii,  4  C.  *  P.  19  (tntry  of  Uptiwa  i*  not 
.»i.U.vof  Mi-)i  188)1,  <<..,•  ,.  Coj»,  .  Moo.  k 
Kul>.  -Mit,  AMaiwn,  J.  (tb»  roltuwiu  baptimml 
•ulry  xliuitt»l !  •'  17»«,  Ihe.  7,  WUlu,  ilU«iti. 
■wtr  loii  of  eiinhaib  Cim  ")  j  1884,  Do.  ».  Wol. 
iulon,  1  Moo.  4Nobi  *W(i|unt«Itf,^r«);  uu 
BurKhyt  ».  Aii){«t»t«lii.  8C.  4  P.  800, «»« itrgU- 
tiT  (if  Ih|>U»ui,  not  aauiitted  to  ibow  Um  tUt« 
of  birt .) ;  1880.  Do.  ..  F«o«..  IS  Q.  B.  7M 
(.,iiot«l  «^) ;  1870,  A  n  WlutK  L.  B.  » 
Eq.  87S  (tboiixb  lb*  ngintrar  »n  raiiuind  to 
iu«k»  •ntry  of  tha  U.U  of  birth,  tba  aiitrr  waa 
h.  .1  adiiii»ahU  only  to  abow  tba  bet  that  the 
*i'';'  i"  •""  •»  'ha  data  of  r«l.t»tJon) ; 
1»7S.  B.  ».  Wrnrar,  L.  K.  8  C  C.  *.  8ft  (08. 
eJHl  r^guirr  ,,f  birtba,  racairad  tu  abow  tba  axaet 
age);  1888,  (ilanUtarr.  HanUuc,  L.  R.  W  Oh. 
IJ:  U83  »8«  (l-i.ti«nal  «rti««aU.  admittad  to 
•how  the  liaU  of  birtb  a<  eutcrad,  nartly  haeanaa 
the  i«u«  w..  of  padixraa;  folloi^  ilorriaT 
Duvii^      o|>«    r    C'opa):    1888,   Londoadarry 

jnexitimata  child,  admittad  to  abow  tha  dato  of 

...*  l^y«'nyw.  Supiaina  I^dga,  74  Conn. 


188,  88  M.  V,.  641  (c.itiHeate  of  Iwi.tiMii.  not 
IwHTi^to  nrov.  infancy),  18»6,  R..y»l  H.«l«ty 

•dndttad  to  iljow  tha  £u  of  MriU  ;  i^noriug 
the  asual  .Tailabllity  of  tha  h.,,tW„i,u.  il 

Soorer,  88  id.  882,  48  At!  106V  (mi«  uudar 
•«a  of  cuBwnt ;  to  abow  tha  Hwimn'.  age,  a 
S..''"»y'?'?jL '•P"""*'  ''••rtifieata  atating  tha 
.  ^  .  "''  ""  ^?'  ••■mitUd)  J  l»«il.  Hlckay 
».  Morriaaay,  —  N.  J.  K,,.  _  ,  jo  Atl.  188 
M-k'  ""',  '«''''•'''•  '»  "how  th»  |,re.  iw  data 
««^J?  V^h*"  '"'^T  »''ad.t.of 'hirth  n.«. 
uoiiail  in  the  nicoitl  (a  proved  to  hart  l«en  in- 

r  .k  r.i'.'!  •V"»"'""  of  the  bth..r  and 
!,.«:  tk  *'»<''l"r?''."'f'"">  ""'  •'Ini'ttad  to 
106  Ha.  677,  800  (ordinary  chunh-regiat,,  bald 

.h""'VS!'"  ^  """T  ""  •'"<"'  •■"'  burial  of 
thrae  ladiaa,  but  what  tha  |«ator  put  down  in 

phtfn  raaaou  that  it  waa  no  part  of  hU  duty  to 
t^  '  ^'I'l-.r";  \**'  '»»  (»»Pt"n«l  «i.try  a. 

fiS^  hJ-U^".'r'  '*™  ^«''  of  8'1'tenib.r. 
1888,    not  admitted  aa  evidence  of  tha  child 

ltf^7%:"  :i'^"'  'T,^«'  •»"'•»"' "» '^'• 

.        L '..  i°-  **  <"»  1'"'''"=  '»^ort'     '      rtha. 

ate.,  ahall  be  coni|«teut  evidence      to  prora 

«iy  factatoted  therein,  eicept  the  fact  of  fiinh. 


ria^  .Tui  oV  WrtCdmTSdTo  ahTTtha  aTrf  Z.!*^'  '""^  •'';':^^"-  """P'  ""  ««'»  "'  ^i^h. 

tiiTwife  and  tha  iTrf  thTinotSSILBLS?!!^  1^"*^'  S'.**?*?  ^  '  "^*'  M.Kin.try  ».  Col- 

tl-*f.ct.Wn,.^,?Sr^«rt5;\£r£Si^;  ^'inV- ,'/'•. 'J'   ^"-    *»»  (town-cWk'. 

duty  to  a_«aruTn  anj  r^r^imuuS^n  ^f,tj±^"',  "'f*''  ^^"'""f  •  •d-itted 


duty  to  ajoaruTn  and  raoord);  1901,  HoVuiTft 

1106  (phy.i«iaB'.r.tuni  of  birth,  not  neeivabl. 
to  imtra  tha  child  to  be  tba  aarond  of  that 
mother  ;  "  the  rrtnm  ia  not  eridanca  of  mattora 

of  abu-b  ha  knowa  nothing");  1898,  Ju.tua' 
8.,cce«.ion,  48  1*  An.  10«8,  SO  8a  880(entriea 
ill  an  oUcul  panab  ragiater  of  Germany,  con- 
ta»n,«  an  .ntir.  fa„.i  y  tive.  «lmittad.  fioaua. 
recordr.1  "in  confomity  with  the  rulea  of  the 
rrgi-tmng  cbur«b  ");  1894,  Metropolitan  U  I. 
to.  a.  Anderaon,  79  Md.  878,  878.^  Ail  808 
city  rrgi.ter  of  d«rth..  not  admiibi;  fo  .hSJ 
\t  ?."r  ^.'»~'y  L1898.  Com.  ,.  PbiUi^ 


it.*'"!"/''*,  "•""■"/  "*«">•  "'''  f«ct  being  re! 
1  "^„5''J"J.'°  **  »Dterr,l)j  1887.  Blair  ». 

record  of  birtba.  admitted  to  prove  the  dato  of 
t«irth  of  •  mtuor ;  hu  record  of  marriage  licenaea 
Jdmmed  to  abow  the  age  of  the  wir.ince  ufi 
•Ututo  made  it  "  the  duty  of  every  d.rk 
toaaearUin  .  .  .  their rmpectiveagia");  1876,' 
Herman  v.  M.«,n   87  WU.  273  (chllrch  Ugiater 
not  admitl«l  to  ahow  the  date  of  birth) ;  1889 
V    W  w,^"'!'*"    ^'^   Soc-y,    74  id.    849.    43 
a.  W.  148  (action  lor  a  death  benefit ;  a  Prua- 
Jff'j'*.     ?[?  °i  '»l''i«m.  not  received  to  ahow 

i70M.i4icr9N'.k'sr.(r.iiic;t.3'a  Sri""'';:'^"- 

m  (haptiamal  ^rd  i.  not    4d.i«  i^'a^"     ^T^lf   '*"""  *"  ^^  ^'  '^^  »'  "»««'• 
though  ncainU.  for  «,ch  weight  .MtX  '" 

SOIS 
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wooU  on  prinoipl*  be  .vkkao*  of  (he  hot  Mocrded.  Ntverthdi  to  mZ 
th»  qnertioo  npoo  tha  Udm  of  ihia  diatiaoUoa  it  to  iMra  th«  kw  in  u  wU- 
tntj  Md  inoontkttnt  eondition ;  bMaoM  (bt  mouIu  ngktnr  haring  •och 
•nthority  rmlj  inmtiKatM  th.  faeu  anj  mon  oMtfullr  than  tb«  offloktins 
minuter,  and  the  one  entrj  k  pimotically  m  tnutworthy  m  the  other 

(3)  So  far  u  poUcy  end  practkel  uhty  m  oonoerned.  it  k  et  first  eioht 
nneetkfectory  to  accept  an  entrj  aa  eridenoe  of  a  (act  not  occurring  wiThin 
the  per«»al  knowkdge  of  the  entrant.  At  the  aame  Ume.  there  are  recon- 
cihDg  contideraUona.  In  the  firet  pkoe.  there  k  in  the  vast  majority  of  in- 
•Uncee  no  controrersy  at  the  time  and  no  motive  to  deceive  the  offlckl :  hk 
woord  ia,  on  the  whok,  of  lalBcknt  tnutworthbeae  to  be  at  least  worth 

!r"I?f  '"^!I"*"?-  '"  "••  ""*  P"**'  »»»•  •~»'"  "8*«t«"  »«t  in  any 
ease  be  founded  on  the  testimony  of  some  one  eke ;  and  a  dkcriminaUon  b^ 
tween  entries  founded  on  the  reports  of  physickns.  midwivee,  underUlcers 
and  ministers  and  entries  founded  on  the  reporU  of  parenU  or  other  family 
member,  would  be  out  of  the  quesUon.  Finally,  in  strictness,  the  reKistraii 
do  not  have  personal  knowledge  of  even  the  most  fundamenUl  faoU.  of 
which  their  entries  are  now  accepted  without  cavil;  for  example,  how  can  a 

^  th»?»i^    km/'  °'    "Z  **"  •  "«*•*""  "•"•"y  '"^«  P"""*'  knowl- 
edge that  the  child  regutered  was  actuaUy  bom  to  S,  or  wasV  boy  or  a  girl? 

ILVJ"'  •?  '°'"*7'»''  If'-tw  'triotness  upon  the  entrant's  perinal 
knowled«e.  ,t  w.11  be  found  that  the  regkter.  will  cease  to  be  of  much  prac- 

^i'vi  Tr  ^  "^.  P"'^-..  ®"  '^  '"'°'"'  "'•^"' ''  "««»•  d«i"ble  d  re- 
ceive aU  such  registers  as  evidence  («)  first,  of  the  facU  required  by  kw  to 

be  recorded,  and  (6)  next,  if  no  kw  specifically  provide,  for  ihe  contenU  ot 

the  register  in  question,  of  the  fundamental  facta  customarily  entered  in  such 

namely,  in  birth  or  baptism  regktars.  of  name.  sex.  parentage,  and  ^  of 

aid  ii.T.r'^x  "?',"*"■•  °'  '""•'•  '8«."-idence.  and  dX  of  ceremony 
and  m  death  or  bunal  register^  of  name.  sex.  age.  residence,  and  data  of 

.  ^  ]^^\^**7  •*  "*?•'  •"^^  »Hk^»;  tlmbT-Mnrk.  «id  Stock. 

^t^Jll      fw  7  "*'"  ««'*«'^»»>ly  ««t»'<'ri'«  «n  adminktrative  oiBcer 
to  investigata  a  tUU  to  property  and  to  record  the  leaulu  of  hk  investigatirn 

iiLn«  .„H  5">  "•  **"]*''  •""  ""'  ^°"*-    The™  are  judicial  investi- 

j^tion.  and  findings  m  specific  litigations,  by  judicial  oflScers  appointed  for 

?h«t  »r  ^       r  "T'^  '"^'' '"  *  J"^"*"*  »P«n  the  litigation  in  hand 
They  are  not  evidence,  but  are  preliminary  forms  of  a  judgment     In  a  few 

mtroduced  from  Australk;  but  the*  regkter.r«gain.  a«  not  evirnci"  tty 


If  lMfr-l«S4] 
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wo  aitber  jndgiMnU.  or  an  Um  Tary  doeumrata  of  t  ^,  i-  «nt«  by  a  rale 
of  piMcription.  Th«  titU  (in  a  aala,  for  exanpk)  b  ooD4UiuUd  bj  tbe  oom- 
biMd  act  of  tbt  tranaferor,  th«  tranaferM,  and  tba  offidal;  and  tba  rogiatcr 
cannot  b«  diapotwL  To  refer  to  the  register  ia  not  to  uae  evidence,  but  to 
offer  some  oonaUtuUva  act  of  title.  The  theory  of  theae  ivgiatora  ia  elaewhara 
briefly  considered  (antt,  |  1227,  fo$t,  )  2466).  Tliay  hava  no  aignificanoe 
under  the  present  exception. 

There,  are,  however,  two  aorta  t.f  regiatera  in  yogue  in  many  juriadiotions, 
which  purport  to  be  in  some  respects  registers  of  title,  without  being  in  any 
sense  the  constitutive  and  indisputable  aoU  of  title.  Theae  are  registers  of 
ships  and  registera  of  stock-brands  and  timber-marka. 

(2)  A  register  of  tkif  ia  uaually  a  register  purporting  to  record  for  each 
ship  tbe  kind  of  vessel,  the  nationality,  the  tonnage,  the  maater.  the  namea 
and  the  aharea  of  the  ownera,  and  aundry  other  itema,  and  baaed  upon  a 
sworn  aUtement  aa  to  theae  tacU  by  a  person  declaring  himaelf  to  be  one  of 
the  ownera.  Thia  regiater  ia  needed  and  ia  of  chief  use  for  administrative 
and  police  purpoaea ;  but  the  attempt  has  often  been  made  to  employ  it  for 
evidential  purpoaea  also.  The  question  thus  usually  presented  is  whether 
the  official  r^ter,  stating  the  ownership  of  the  vessel,  is  admissible  as  evi- 
dence of  the  ownership.  The  judicial  reaaoning  on  thia  question  is  illustrated 
in  the  following  passages ;  and  in  considering  them,  it  should  be  borne  in 
mind  that  the  registrar  makes  no  investigation  aa  to  the  title,  and  merely 
records  the  sworn  statement  of  a  person  claiming  to  be  an  owner : 

1800,  AfaHsJM,  C.  J.,  ia  ntu«r  v.  Hopkini,  9  Tsnnt.  S :  "To  supposs  the  tffaet  of 
the  Aet  to  be  looh  as  is  eontondwl,  wonJd  be  to  impute  msdnMS  to  th«  Legislstura.  It 
•uppOMS  that,  without  imof  of  any  bill  of  sals  to  tb«  dsfandants,  or  any  set  doas  by 
them,  or  any  oonneetion  shown  between  them  and  the  oOeer,  a  letter  written  by  a 
eaitom-boaee  offleer,  and  ao  entry  made  in  London  in  eonaeqaenee  of  that  letter,  will 
make  the  defendants  liable  to  all  the  world  as  owners  of  the  veaMl.  The  entry  is  eri- 
denoe  of  tbe  registration ;  it  b  not  evidence  of  the  transaetion  of  tale.  I  never  yet  knew 
on  initaace  where  the  aot  of  any  one  nan  ooold  ehaige  another  nnconnected  with  him." 

1854,  Black,  C.  J.,  in  Lincotn  v.  Wright,  88  P».  78,  81 :  "A  vessel  may  be  sold  .  .  . 
and  the  register  be  left  nnohangMl ;  for  these  reasons  a  eertiflcate  of  tbe  register  is  no 
evidence  in  favor  of  the  penon  therein  named  as  owner,  nor  in  actions  between  other 
parties.  It  will  not  esUblisb  an  insurable  interest  in  the  registered  owner  as  againit  an 
underwriter,  nor  will  it  disprove  such  httereat  in  the  assured  where  tbe  policy  has  been 
taken  tor  the  beneflt  of  other  persons.  Neither  would  it  be  any  defence  whatever,  in  an 
action  for  supplies  against  one  (or  wboae  proat  tbe  ship  is  navigated,  to  thow  that  she  is 
registered  in  another  name.  But  all  this  does  not  prevent  us  from  saying  that  a  man's 
declaration  on  oath  is  some  evidence  agattut  Atai  of  the  fact  therein  asserted." 

It  would  seem,  on  principle,  that  the  solution  of  the  four  chief  situationa 
presented  is  as  follows :  (a)  Where  the  regiater  ia  offered  fty  a  person  claim- 
ing to  he  owner,  either  the  one  whoae  sworn  statement  was  recorded  or  one 
therein  stated  to  be  another  owner,  it  is  obv-'-'na  that  the  register  is  of  little 
more  weight  than  the  claimant's  own  testim.  ^y,  because  it  is  merely  either 
his  own  statement  out  of  court  or  that  of  bis  agent  The  registered  publicity 
of  tbe  claim,  to  be  sure,  counts  for  something ;  but  thia  seema  hardly  aufficient 

W17 
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In  this  case,  it  is  generally  agreed,  the  register  is  inadmissible,    (b)  Whe« 

he  r^..te    ui  offered  againU  a  person  not  making,  the  JL^  JtL^Z 

P  ove  that  he  »  not  the  owner-as  in  the  case  of  an  alleged  assS^  'b^ 

the  opponent-   the  result  will  b.  the  same;  for  the  renter  is  S  ev' 

dence  that  somebody  ebe  claims  to  have  bought  from  the  op^ntt     ThS 

and  the  pr^edmg  situation  will  usually  in  effect  arise  on  the^^me  state  o1 

facts.     «.)  Where  the  register  is  offered  against  a  person  m»;^TL^™ 

statement  as  one  of  the  owners,  to  chaige  him  with  liability  as  owner  TJ 

exa.„ple  for  gcnxls  supplied  -.  the  result  should  be  no  different  -ZusTthl 

register  u  evidence  of  no  more  than  that  somebody  else  stated   hTTrT     ! 

..be  an  owner.    This  conclusion  also  is  generaUy  fgS  u^n  b^  he'Ct 

i^:ir::lC'J-lr:re^^^^^ 


»  The  decisions  are  u  folloiri ;  they  an  not 

..«;;   ,1     M' ("•«  'hipping  mmter  admitted  to 

S^    Sr  ""'•"7, of  "-e  certifepto  of  registry)  j 

1809,  Stoke.  ».   t'arne,  3  Camp.  389  (N    P  • 

•ctlon  for  ffoo.1,  ,„,.,,1M  ,„  ti,  ^j  '    j^- 

2  Tamt  t^P***  "I'  "!?»•  ''~«"- Hop^hS. 
.<  I  ail  lit.  5  (C.  P. ;  action  foraoodn  ruminbad  tha 
•hip  i  rPKister  cot  admit.  •     to  .how  a  tr^.f„ 

4BL"tt«?^,J"'  '«!.  Tinkler:. Va"H" 
H  Bwt  2i6(K.  B.  ;  action  for  goods  aold  :  iame 
ruling.  "  notwith.Undiiig  tlS^^Ttic.  m« 
^..^e  prerailed  for  a  lon/time  to  ?^.U?  .h?X 
Tj^'t".  "  ^''''i""*.  "ithout  mo™,  of  the  pZ. 

18U  Pine  r  Andenon,  4  Taunt.  853  (C  P  • 
action  on  a  wlicy ;  plaintiff  not  allowed  ,o|.ro;,' 

It  nau  been  "a  thounnd  timea  nceirad  "  knt 

lo  cMn  lov  (K.  H.;  action  for  cooda  nM  ■  ni.ri^ 
tar  adimttcl.  but  not  a.  ^.iZn'^'o'^n^r. 
1812,   Hower  ».  Youns  S  Pamn.   Qin  /_  •  V  ' 

rii««.   ib.  4S8,  aemft^,  (wme) ;    1814,  Teed  ■ 
"iMj.pinK  rexiatcr.   and  ceniR™*^  „r  -.'J_ '5 


(»liir.pi.iK  regiau-r.  and  certiBcato  ot^J„  °a  ??v?'  *''"  ="•»»""  ""freyor  and  inaDw-^ 
•taf  iiiK  the  owner.,  maater,  etc  ,  U  to  b.  "&  •dmWbJ.  to  prore  ownenhip'  "  «  aminKl 
face  Droof  of  all  the  matt;™  "  »nuinld  iTl^     K"*"?  **7^  "  <""""*  "t  »"h TSmb^J 


il' „  ?•    "'•  Conaol,  8t   1877    c    4S    I  ia\ . 
i^pLher^'s't^l:  »  p1,'^'1?5-  ilf  J-- 

own.rS.{X  ^  (.fV^fy  not  admitted  to  show 
ownenbip);  Hawaii,  OiWl  Lawi  1897    I  umt 

«»e  or  Kgiatiy,  adDiimiUe  aa  "urima  fori, 
Pr~f  of  Jl  matton  oonuine.  or  ,«c.dS  -^3? 
Wprter  .     .  and  of  all  the  matter,  contain^ 

JSsT^p*.'"  "  r*''"*^  »"  """"J'  certiflcatoT 
/  J  ^^S*"V  *•«»»'•'•  I-dyJ»n<".  1  Haw   IM 

chi^X^r  a.'  °'  "«'•"•«'.«);  1887rM.r- 
cnants  ffay.  Co.  »,  Amaden,  25  III    Ann   unr 

iKn'°"J"  P!iT»«'  i-y-'T  i  defen4^«*'^?;nT 
•hipeTideneed  by  ahipbina-^emator  wtnr  frS.,^ 

lA^      An.  847  (certiBed  cony,  by  a  denntv  «il 

^?ti')  ^'isTn^  ?."~'r' ''^ '"^^^^^^^ 

J    I  ?v?'  *''ecu.tom.  .nrreyorand  in.DectoT 
■dmiaaible  to  nrare  o«n.r.ki.f  . . ""    '  .'P!"'?'' 


r> —  J — ;,  .?"  '"*  "i«ier.  ■  contained  in  ill . 
Canaia!  N.  Br.  Con*il.  8t.  1877   c    4S.  •  la 

K^  "iif  7'^'"»f  «rii«"t.  i.Vmiiw' 

isra,  a  67,  I  8  (hka  N.  Br.  OonaoL  8t  1877, 


S  V~lff  "o""';""'"''   ' i  'oaa.  tiacker  v.  Youno; 
Tall  J5  i~''?  °!  'r""»  of  enrolment  of  , 
'»«.l..Wdenoe  of  the  defendant',  adn.iwion  on 
w    I  k  '"nenblp) ;   I817,  Sharp  ».  Ini  Co 
^J«   John,  aoi   («rti«,   to  «^r   liSiiiS', 
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No  doabt  it  is  unfortunate  that  a  document  so  much  relied  upon  as  the 
shipping  register  should  not  be  available  as  a  convenient  mode  of  proving 
ownership.  But  the  proper  remedy  for  this  is  an  improved  statutory  system 
of  registration.  No  doubt,  also,  that  the  publicity  given  by  registration,  even 
under  the  present  system,  is  in  practice  a  great  safeguard,  so  that  the  regis- 
tered ownership  is  in  most  instances  a  fact  not  open  to  real  dispute;  and 
this  may  be  the  reason  why  the  modem  British  statute,  returning  to  the 
common  understanding  and  practice  before  the  1800s,  expressly  makes  it  ad- 
missible in  evidence.  But  while  the  rule  may  be  unnecessarily  strict  and 
technical,  it  is  not  improbable  that  a  more  liberal  rule  —  so  long  as  the  loose- 
ness of  the  registration  system  continues  —  would  be  taken  advantage  of  for 
fraudulent  purposes. 

Some  other  uses  of  the  register,  as  affecting  ownership,  must  be  distin- 
guished, since  they  involve  no  question  of  evidence.  The  effect  by  way  of 
tttoppel  of  a  registration  as  sole  owner*  concerns  a  question  of  substantive 
law.  The  coneluaiveness  of  the  registry  for  purposes  of  administrative  law  is 
a  matter  of  that  law.  The  use  of  the  registry  to  prove  nationality  '  is  appar- 
ently not  a  question  of  evidence,  or  at  any  rate  not  a  different  one ;  because 
nationality  signifies  either  the  fact  of  American  registration,  which  is  to  be 
gathered  merely  from  the  exisveace  and  tenor  of  the  entry,  or  the  ownership 
by  Ame  "n  citizens,  which  involves  merely  the  same  evidential  question  as 
that  abo,  ■  examined.  The  liability  of  the  registered  owner  for  the  acts  of 
the  ship's  employees  raises  sometimes,  but  in  appearance  only,  a  question  of 
evidence.* 

(3)  In  a  number  of  jurisdictions  where  the  wealth  consists  largely  of  cattle 
and  of  timber,  a  system  of  rtgiatration  of  itoek-brands  and  timber-marks  is 
provided  for  by  statute ;  the  method  being  usually  to  record  in  a  public  office 
the  marks  and  brands  appropriated  by  the  different  owners  and  to  vest  the 
registrar  with  authority  to  receive  only  patterns  of  a  certain  description,  to 
refuse  duplicates,  and  to  sanction  the  use  of  the  registered  mark.  It  is  clear 
that  under  such  statutes  (as  often  expressly  provided)  the  register  sufficiently 
evidences  the  right  of  a  certain  person  to  use  a  given  markfi    But  the  ques- 

Uw  whether  ownrnhip  ia  eqiiiralent  to  or  it 


register  not  ailmitt)^  for  pUiotilT  to  show  him 
not  to  he  ovner) ;  1817,  CoolMga  r.  Ins.  Co., 
ib.  308,  314  (repster  is  "rdo<I  eridence  at  the 
facts  it  sets  forth");  1818,  l.eonanl  v.  Hant- 
ington,  15  ill.  298,  302  (action  for  work  dona 
on  the  ship ;  register  said  not  to  "determine 
the  ownerrhip  ") ;  1864,  Lincoln  *.  Wright,  13 
Pa.  78  (action  for  Roods  sold,  etc. ;  register  ad- 
mitted, where  defendant's  taking  the  oath  of 
ownership  was  proveil ;  quoted  mpro). 

*  1817,  Weston  V.  Penniman,  1  Maaon  80< 
(action  for  money  had  and  receiTi>d  ;  defendant 
claimed  a  credit  for  money  spent  on  behalf  of  • 
ship  jointly  owned  ;  sflect  or  defendant's  regis- 
tration as  sol*  owner,  considered). 

*  18»3,  St.  Clair  ».  U.  8.,  154  U.  8.  184, 
151,  14  Sup.  1001  (oertiHcate  of  registry,  admia- 
sihle  to  show  nationality  of  ressal). 

*  That  ia,  there  is  a  question  of  anbatantire 


3010 


prima  facit  evidence  of  liability  as  employer 
for  the  acts  of  the  ship's  employees ;  if  it  is,  tlirn 
in  effect  the  registration  ia  equally  eriilpntial, 
wherever  by  atatnte  it  ia  evidence  of  ownership. 
In  many  shipping  cases,  however,  in  which  this 
question  of  owner's  liabilitpr  as  employer  ia  in- 
volved, the  opinions  occasionally  »pi-ak  of  the 
register  aa  evidence  of  that  liability ;  this  ia 
merelv  an  elliptical  form  of  aiwech.  A  leading 
case  Illustrating  this  usage  u  Hibbs  v.  Bom. 
U  R.  I  Q.  B.  584. 

■  The  statutes  are  collected  amtt,  \  150. 
Some  statutes  merely  declare  the  register  ad- 
missible, without  declaring  for  what  puri<oae, 
».  9. :  III.  Rev.  St.  1874,  o.  88, 1 3  (conntv  clerk's 
record  of  stock  brands  and  marks,  admissible) : 
Minn.  Oen.  St.  1894,  {$  3416,  2418  (surveyor- 
general's  record-book  of  log-marks,  admissible). 
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tion  often  arise.  judiciaUy.  «,d  the  statutes  sometimes  deal  abo  with  i, 
whether  the  presence  of  such  a  raristered  mart  ««  .1  .      ''"  '*• 

mi-sible  to  show  that  the  restored  pp^nriator  of  thl?™'  w"k"  "^  "  •^• 
log  or  the  animal  found  bearing  it.  SZZ^  L  „„t  ^.'"^  ^  '^'^ 
admissibility  of  the  register;  for  the  relter!!!^^  .  I  ^"*'*'°°  °'  *•"> 
epeciflc  aniLls  or  ^  ThZyZoTZT^^S^ r^'^T''  °' 
it.  is  shown  by  the  renter  to  be  M^  rbrwhere,  M  ofti:'  *  "«f*  *°  "« 

Se' tb^r'  •  ""•'  °"  '"«  ^»«  »  tL  a?,ilarpc^"rblfje?v;* 

of  the  inference.     This  question  has  'already  been  LSd^nll  UoT' 
§  1648.    Resistan  of  ConTeyanow:    Oenaral   ph— •  ,       -  '         ' 

No  officer  at  common  law  had  In  Ziief^^Zr^^l  .  ^*«i-bUi.y. 
of  conveyance;  so  that  the  question  Ttheextnfof"  ^T"^  ^""^ 
(the  chief  difficulty  in  many  of  the  foreJoiL^n^f  ^  ^  ""^''^  authority 
But  statutes  have  in  eve^  iurisilS  *  instances)  does  not  here  arise^ 
officers  to  record  de^s  0^^^^  r?„f ^  "?""«,""*»' ority  to  certain 
presented  to  them  by  ^LlT^Z  to'::^^'.^!:^  V^''^ 
eented  is  whether,  assuming  that  the  non-p,XE  omI  •^-  ''^°°  P"*" 
ciently  accounted  for  (anfe    8  1224^  thT?*  w  i  °"«"*"^  "  »»«- 

adraissibleasevidenceof  therfL  ft  «/  /      "^        ''^  <^"  "  ^^^W)  is 

If  the  question  SS^beln  metw  of  tj{  dtT^'!  "'^  ""  "^'"^ 
probably  have  baen  felt    L  the  autLw^  deed  s  contents,  no  difficulty  would 

the  dej  might  ^^i^^'^^  Z'':^^J\:^^^^^^  of 

pnncple  (ante.  §  1639)  to  render  the  riorf  adm2l«  t' 
kept  under  an  express  official  duty     TheTl  nW    ^      '  ^'"^  *  "''°«' 
Bideration  already  discussed  (anle  8  Ifi^^T^i,  ^       ''  """'  '~°  *•>«  «>"- 
of  the  deed,  the  ^strar  JouW  :  Sinlrifhave  n^  S„3t  ''?  r""""-^ 
ever.    He  would  sufficiently  entor  «.  5  ^"  personal  knowledge  what- 

the  writing  presentedTwm  •  noTev«n  >.     .'"  T  ''"°^'«*««.  *»>«  terms  of 
any  ntron^r  evident  than  h«co„T  *''*"°°°^  °"  '^'  '^""^  ~«W  be 

lying  befoS  his  ts  But\o;  codd  h^rjwtT?*""  °'  ">''  **°""-»» 
as  it  purported  ^  be.  by  Is  and  the^f^^^^^^^  '*  T"  "  '^*  ""'^"t^d. 
effect  be  admissible?  (iuld\a  .tl?!.^  ^  ^u  •  °""  '^  *°*^  ^  *hat 
expressly  given,  suffice  to  admit  l,  ^^  ""^''""'^  *°  «"'°'«^'  «™°  ^hen 
terms  J  Ln  bj  Sm  ^f  S  a  Lr  T-  T.'^T'' "'  '""^  '^«=«'°«t's 
ently  had  no  mefus  o?know"n„?  t  fa^t  '"'  ^'^  T  ""  """^  "PP"" 
the  situation,  it  would  pmcrib!  merelvTb.^  .'"^  fT^  Principle  affected 
tHat  the  statuto,  authoSty  totco^^^ nlTsu^ ^al^tlh!  S 


'^'•"•'"..K^.;?!^^:'^^^'^^ 


.u.^»°'  "'^"?'  "'  «V»-«»ch«,  kept  nndw  .     .hl^^'T  '"■'•""k.  to  »»  eridenc,  of  own,^ 
•Ututo.  not  «lmitt«l  to  Aow  o'w««hip  rf  I     itSdLi  |T»m'"    ^"'*"  '*"  •*""*-  ^■ 

2020 


fi  1630-1684]  REOISTERS  OF  CONVEYANCES.  |  1648 

to  prove  a  matter  occurring  without  the  officer's  personal  knowledge  unless 
the  statute  ako  directed  or  implied  that  the  officer  dumld  he/umUhed  with 
the  nuan$  of  knoving,  or  should  make  some  inveitigation  of  the  facts  and 
should  record  only  afUr  taking  such  means  of  adequaUly  informing  himself 
It  18  in  harmony  with  this  general  principle  that  the  Courts  dealt  with  the 
admissibility  of  the  record  of  a  deed.    Where  the  statute  had  provided 
the  registrar  with  the  means  of  informing  himself,  before  registration  of 
the  authenUcity  of  the  deed,  this  was  regarded  as  a  sufficient  authority  to 
admit  the  record,  though  not  made  on  personal  knowledge,  to  prove  the  exe- 
cution; and  where  the  statute  had  failed  to  provide  such  a  means  and  to 
impose  such  a  duty,  this  was  regarded  as  a  fatal  objection.    The  express 
authority  to  record  was  universally  regarded  as  intended  by  the  Legislature  to 
furnish,  not  merely  a  notice  of  claim  of  title,  but  ako  a  means  of  evidencing 
the  deed,  and  the  inclination  was  therefore  to  receive  the  record;  the  only 
obstacle  felt  was  as  to  the  propriety  of  receiving  the  registrar's  entry  of  a 
fact  not  personaUy  known  to  him,  and  this  obstacle  disappeared  where  the 
statute  authorized  and  required  a  means  of  sufficiently  informing  the  official 
on  this  point    In  the  legislation  of  the  newer  jurisdictions,  and  in  the  newer 
legislation  of  some  of  the  older  ones,  the  statutes  expressly  declare  the  record 
admissible,  and  thus  the  question  is  there  no  longer  a  judicial  one.     But  the 
.  theory  upon  which  the  Courts  treated  the  earlier  statutes  has  usually  served 
as  the  foundation  of  the  newer  legislation.    In  the  foUowing  passages  various 
phrasings  of  it  are  found : 

Circa  1658,  Sir  UaUke,  Halt,  L.  C.  J.,  in  his  "Treatiw  showing  how  useful  s^« 
r««>nable  andbene«cial  the  InrolUng  »„d  Registering  iJl  Conveyance,  of  Landi  may 
be  to  the  InhabiUnto  of  this  Kingdom,"  printed  ic  "  Two  Tracts," »  p  20  •  "  Jf  every 
man  that  bring.  •  deed  should  have  it  inrolled  without  acltnowledging  it  by  him  that 
made  it,  any  forged  deed  may  be  inrolled.  and  men  in  a  little  while  may  low  their  estate, 
by  he  countenan^  that  »  forged  deed  .haU  receiye  by  the  being  enrolled  among  the 
public  record,  of  the  oSoe."  • 

.  }!^  fhT' '';' '"  ^*"  :\^"^«?  ^''-  ^''''  *^^  (repudiating  the  argument  that 
a  deed  without  acknowledgment  U  •  nullity  even  between  the  parti^) :  "The  acknowl- 

L!l!^tir'f  ^  »  ""^ !  '"""^'*  ^l  ''".*'"  authenUcating  the  act  of  the  partie,,  «,  a. 
!^«H  .^  tJ  '?'?"*.^'**:^f  **  ""*•  "  '"'"'*  ^  subsequent  purchl^er.,  and  to 
entitle  it  to  be  r«td  in  evidence  without  other  proof,.  If  purchaser,  neglect  to  h,^ve  the^ 
deed,  propeny  authenticated  and  recorded,  they  will  be  liable  to  have  their  title  divested 
^^r^7  ""^yS"*"  ^  *?"«*"»  Parties,  and  to  the  further  inconvenience  of  b.ing 
Zrin  „  r"*i  1'  ""«"'"  "J"?  '"'•^  "P*'"  ^  P"*  ^hem  in  evidence.  By  „Z 
nZd  r'J VAr  1  K  '^r"".!?  t*^  ^•"'  *•"  «"«'""''"  °*  ">•  conveyance  may  be 
prov«l  [to  the  officer]  by  the. ub«:nbing,..neMe.  ;  and  when  the  .ub«ribing  witnwse. 

t^  ^vinl  ^HV*  '""^r'  '~,~'«"»P»»''ed  by  proving  the  handwriung  o 
oij^«  I  ^f  •"'^llf '"«  :""T*  ^y  "'*'•'  wHuewe.,  and  upon  .uch  proof  the 
to  ^T  T»  K^  J^"^""^  *'"":'•  '""*  "■*  inetrument  thereaf^r  become;  enUtled 
to  record  and  to  be  re*l  in  evidence  without  fuHher  proof;  and  this  may  be  done  year. 
-  tor  the  ac^  m^bg  of  the  de«l  and  c  ,en  aftor  the  partie.  and  wftne«e.  to  i't  ar" 

Ttl^^ii'rt^,^^  I  "  ""  °P''^'"  *""  "^  preliminary  proof.  If  acknowledged 
or  proved  [to  the  offiosr]  in  parsnanee  of  the  statute,  the  instrument  is  admi«iWe 

»  Cited  poll,  I  itiBO. 
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without  further  proof;  If  not.  it  muat  ha  nr..^  r*   ^u   « 

ruta  of  law  .pplioabl.  to  thT.ubj^r'      "^  ^*'  **  ^'^^  •*»«"»«  »»  «>.  ordfauiy 

1870,  .VcCa,,  J.,  in  ««/,  ,.  .v*,wy.  40  G«.  684  88(1  ...  wi.  u  . 
of.  proper  ,^rd  be  eWdene.  of  the  exiJten^  „i^„r.'J^y  '••*""  »°»  '»"•  e««^o. 
record.  «  deed  must  be  probrted,  either  exSl  or  ^l  ,^*  \^  °"«*"*' »  To  go  to 
Proven  by  the  .ffid.vit  of  one  of  th.  *it^^  ^"Jfr  W  ^fT  *  "^'^^  <» 
wrre  .»  copy  of  the  deed  to  be  u«k1  if  thHri  J^  .7  f^.  °'  '^^  •*»««  i*  to  pw- 
largely  l«««n  the  use,  „f  »  ^oordTh  weit  nS^  ^/°'*.?'  ''•""'«»  5  "nd  it  wo^ 

^  g.  noth.ng  but  a  genuine  exirting  deed  c«  »  uZ\h^^^.  ''"»"^  °'"  '»"*•  •'*«^ 
will  .how  upon  itH  fM,  if  the  w<,uf«m-nU  oTtS^  ^S  ♦  !  "^T*  P'"'*"^'  •'"'  «»e  copy 
recognize  fully  the  rale  that  thVgenurnenl  an^.'^t!**  ^"^  ^^  «"»?«*«  "»»■•  wj 
b.-  ore  the  content,  of  it  can  be  .hownr!^o„d  *  .1  "'  •"  "''«'''*>  -""^  be  rtown 
.done  by  eWdence  that  then,  i.  a  duly  ^S^ri^f'^lK  /*"*  *"  °"  J"''*""""  ">« 
inal  duly  probated  according  to  law  "       ^""^  '*»"  «>'  *«!•»  purported  to  be  an  orig. 

or  proved  by  ,ub«,ribing  ^UnecTM^Tm^i^"  '«^»''""^««d  by  the  grantS 

given  be/ore  t^.  registrar  VeL^wTlm  ^"^"^  r'"^' "^"^  '^  ^ 

for  the  acknowledgment  is  in  truth  S«  f  "*'**"' "  P""°°°J  knowledge  • 
of  the  deed  a,  hislt ;  Jl"a5m irStt*'"''!:""' """'  "  "'^^pS 
against  himself  and  his  privicr.Tut  in  i^*.  ''^''^''*  '^  available  only 
virtually  a  reexecution  of  the  de^T  .  °  f  ,k  ""P^' "««  adoption,  it  ij 
execution  from  personal  knowledge  'JluL  T.'*'^T"''^  *'«*''^  »°  ^^e 
'vntten.    By  the  other  method  -ILZ^l  ^^  ^"^  '«"»  *J»«  ««natur« 

acts  upon  virtually  the  same  kind  of  «??'"*  "'''"'"'  "^^^  -•  t^'  "gi^tra™ 

court;  so  that  the'^istrseXisaf^Thi^i""''  "^'^  ""®^^^'' 
of  evidence.     Tn  most  statutes  o7he"  i„rL^  f^J  "P°°  °<'  ">«•"»  q"»Iity 

as  would  have  sufficed  even  in  cour^  (^^715117  T'  "'*'°«°'"'  ^  '^^ 
to  the  signature  of  a  deceased  grantor  ^^  vf  '"'"  "ample,  testimony 
registrar.  ^  8""'°'  °'  witness -are  authorized  for  the 

in  ^''tTn"  hKnt^^^^^^^  ---  i^-dictions.  and  based 

edgment  or  proof  to  the  registrar  in™^;"*^^*^^  acknowl- 

authori^d  to  be  made  befo«  otherkS  of  oL*^  «' acknowledgment  i, 
ma^rate;  and  this  is  tne  genera  ruTe  for  d^  "  ~  ""f  "^  *  '""'"•y  "'  a 
d.ct.on.  But  the  principle  is  he"  no  .^L nr^' ^*~"^  "»'  «'  *«>«  J"ri8- 
•ner^ly  (as  it  were)  subdivided.  Se  rS^L  fT *"''''  '"'"'*'°'"'  »« 
or  acknowledgment;  but  he  cannot  STntiTrhl  IT"  t'^  ''''  P'^' 

written  by  .notherTt  hi.    ' 'S!S      ""  X^"^      "ritlnft  „rf^.  d^d  ifT^".*  P^P"  '»»d- 
•ritU-  without  hi.  ka„*'w",.SS"1?'^°-g     ^>^§uaTH^^^^  t^»-  — 
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that  it  i.  not  made  to  the  registrar     Heni  the  i^L^  ."  "°""^""' 

provides  for  the  authenticat^n  b^eal   '"rhetke TtE.Tfi  "r^" 
or  acknowledgment  by  the  nota,^  oT^Z^T' tTL^^m  "'  T"' 

gether  m  the  «cord;  the  reglSar'aS^n  ha,  ^,rdj^^^^^ 
delegation  i.  merely  a  convenient  modem  exoedSeo^  L  r,Z!f  '  " 

regUter-book  an  official  testimony.  baseToTp^S^ntrknowieW^^    I'aVf  1 
evidence,  to  the  execution  of  the  deed.  «nowieage  or  on  lawful 

sutemen,  based  upon  persU'LwLToM^eq^fvaVrThrtLT^^^ 
purporting  to  be  executed.by  J.  S.  was  iffact  exS  by  him     It  wifrhf 

means  «  provided.     It  is  this  general  principle  which  served  ah  ke  a,  H 
key  to  the  admissibility  of  regUters  of  deeds  and  to  L  S^LfbuTtv t 
hjppu,g  registers  ^ante.  J  1647)  and  of  registers  of  patent  I  gTrl  fLf 

!.Snc^r:f:x:?5^z:;  t  xsti^r  ^^^-'  -^ 

videdin  the  diire^nt  JurisdicUols  for  diffeS^t^M  Zumen^  E 
subject  18  after  all  one  of  substantive  law  fnr  ThTl.^    a<««»menta.    The 

npoD  whfch  UmrtalMve Proceeded  i,th2  H,T_^.     .   """''  P"»"P'» 

when  pi.ltedthrz^S"t'S^;^'  *'^-  "''^•"'^•'=''  •'  --*  >-^ 

•8  evidence  of  ito  execution  •  ^  °°*  "^^eivable 
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1818,  Owilef,  J.,  In  JFtMfam/  t.  Jonhn,  8  Bibb  IML  i«t    .<  T4  i     . 

proven  h^  two  wit..«.«  .t  le„t.  H,  h.^.  thJSorTl^sl  1  *''!r*  ^'  ^^  f^'  «* 
upon  the  oiuh  of  one  wUn.«.  it  i.  ,,iZ^^  ISS^  T  H  '«f  •^'»«»»°»  »*  r«4rd 
eau  be  derired  from  it.  beiw  reoord«i     TkI  V^T^  !^  Mthori^y.  Md  no  adTMiMt 

-  s?xr'r  ^r ^  '■F- ^"  ™l':?tu"^d::?.;s„r ??« •»-  -•  is 

...y  court  on  the  tri»l  of  .n  i«ue  without  Iny  othei  pr^f  ^^k^  **"•"  *"  '^'^  '" 
which  entitlew  it  to  a  pl^ce  on  its  own  rl^rA^T^^  ^  "*  "^'*'  •«'h"ntic«Uon 
.o  dinH..t,.  within  the  ^.U^l^^of  ^hr^o"^,       But^"'  '"^  ""^'^  P"''"""  '""««h 
to  enrolled  deed.  he.  been  ainforml/ipS^S  b,  tJu  ConVrT^i'"  "''""'P''  '*'•"'• 
to  our  .Utute..    It  i,  not.  however  ewTDl^Tnl.  ^  ^  "*'*^  '*^**^  •ooortiog 
r«»rded  deed.    The  .t»tu^  u.,Lu»  ^7tST!^^^  "^T  '*«"*  **«««*'  «»«k-  "  i 
U  to  be  «lt.owledged,  whU  thiS^l^^l^.K^'  "'  F"""*  '*'»'•  *'^»  »he  deed 
it  .h.ll  be  certiftedft^d  they ^"^^ "Ire  St  ?u 'r  "'•.""u^""  ""»  »»  "h"- 
•cf  .hall  be  done.     Within  th..e^rilTeZ.^„*°  *^  *"»?  '"  *''•'"'  "'«  •»'■«•«»» 
the  in.truni.nt;  afterward..  .«oh  aSy  c^i^^  *  °^"  **^  ■""«'"»J'  »»  «*«»«» 

:itt;h^?n  rriT^T-tiie'dLir^r^^^^ 

ual  eWdence  without  furth'er  p.S  o  i^:^,^^^^'"^'""'"?  -  '""•ke  the  record  ori^- 
.f  not  r«orded.  it  i,  „„t  clothrf  wiihZt^Mr'Z  T  Jl!!'  "/  T  "'^'^'"'"-     B"* 

its  application  to  various  details."  '  ^^  "  «=o°8tantly  illustrated  in 

firsuhVsurorrwrhrvirst^^^^ 

questions  involving  the  use  ^dZZS^'"''''"' ""''  °"''  ""'"^'^  »•"<"• 

§  1650.  Same:  Riatorr  of  th«  Law^  »-- i     ..      xt 
tration  of  deeds  was  ever  adopted  i^VnZ^A  ^°*"'  "y"*"™  °'  "P"- 

.»  s.  .he  <^  ...  ^  .  ,.„  °'^  "  ^"^'""^  ''°-  *«  '^^  end  of  the  IsX 


»  ''".''"'■'"eCommoDwn»lth,iti«tm»  tlii.» 


then  ^' ,  copy  of  the  «me  deed  or  Wd  »  ^ 


^      Mr.  nopinwna      Anticip«tion«  under  the 

lOmi  tn   *ka  r  - I*  /  r       1  ■. 
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f  16S0 

fiTTJ:  .TtiLrJTve^  trjizr^  r-^-  ^•'- 

of  baigain  and  «le.  .nd.  n«r.lf  d«dl  wi.tv   "^  .1"  *'"'  "'''«"'  '«"» 

probate  by  witne«e.  before  the  regStm  wal  JZd!^  f    "  ",  """""^  •*' 
of  the«,  the  grantor',  -cknowledgm!"  ^  .TJr„o?    /'  ""*'  ^  """^ 
(the  North  Riding  of  York  andCrownTnH.r  ""''^°"'»«*;  '"  t«^o  «lone 
that  the  n.gi.try  l,Dy.houM"  adZJbllj^l^     "/'  "P'*'"''^  ^'''^'^^ 
execution.  5nd\i.'only  whe„lT^SLl  wraST^^\''''  ''"'^'^ 
There  was  therefore  ample  opportunitvTr  tJ     J^^^^'l*""^  destroyed* 
principle  to  teet  the  admiLbiSroSitiaLii'-!'  ''"'^tP'"^"*  of  a 
deed's  execution.     But  the  rulh,™  unforZTr      "''"'""""  °'  '*>«  '«*'°'d«d 
conflict.    Up  to  the  midd':  oTtriJ^rrma^^b^'r'  I'i"  ^.'"'"'"^ 
ment  or  registry  of  a  deed  belongingVo  the  cJLauh-     ;'''''  '^'  '"°'- 
be  enrolled  was  regarded  as  admissible      R.?/T  *"''°"^«'^  «'  "^Quired  to 


ence  of  »  mtetn  of  mnnieipal  regiitmtion  of 
d««U  w„d„e  to  .pecW  hi,toric«nSu.n«,. 
comp.™  Schroeder  D.nt«h.  EechUg^chichT. 

lJrkund.nlehn.J889,  1,  pp.  681-686:  Stobbi 

I  «7 ;  Aiibert,  Orandbo»gwne.  Hiitori  i  Norm 
I>Mm.rk.  og  tildel.  tAimJ,  in  ZeitachV*?' 
SBTignyitlftiing,  XIV,  I.  '       """"'•  '• 

willing  and  enrolled ;  "to  thcntent  th«t  .n^ 
STthX't^'^n  "»  '"--"h  m.y  *,!Sirt':^'2 

^11.  Sf  Un^"**  L*  >«"'°ri«l"  of  deed,  .nd 
K  «  ™t  ;?f  J"*^  >:P«tered  j  the  memorW  to 
oe     put  intowntiiiir"nn<l»ti..  k._j j       .    . 


h.  «™it  X-  •.•    "TP*"""  i  tho  memorW  to     by  i  nroMr  offlc.,  h  ^   mroument,  nnd  .ipifd 

»  gimntor  or  a  grantee,  and  an  atteatin*  witneL     «™      ^  '"^  PT""**  "Po"  Mth  to 'be  a  true 
to  prove  the  "  aiimino  .„j  i  jTrc"^  7?"*"     *<>Py.  »  examined  ■ml  «m,-j    .i' it  j"  VV™ 


.  __fr ..""g    ""ucrmenanaaodaealof 

»  grantor  or  a  grantee,  and  an  atteatin*  witneL 

niorUl  and  the  execution  of  the  deed  or  «»«» 

repster ,  the  deed,  conveyance,  or  wiU  to  h. 
pnriu«d  to  the  regiater  ind  indiaS^b?  hta 
certilicate,  which  a  to  be  ••  t,vM,„~^  Jr"^ 
reapjctive  r«i,,,y., ", ,  170«.  8t  6  ^6^ 


oiSnal  indentifn..  ^fV"'  VP''<''"*hen  the 
ah^ed  forth  IlT    °j  *"'?■'"  »'"•  «'<■.  to  be 

bM  Son.Tdiife^nT^X''  rif,'^.:  t'ii*  ^h".? 

r"^te!;j«r^iS« 


copy.  »  examTnJS-a'ud  Z^AM  U  'JT 


fo^mg  ,t.m,„  extended  to  thia*  dUWcn  thTTS. '""'''  '  l""^  ''«-  '"to  be'enroliil' 
l/(».  St  7  Anne,  c  SO.  I  1  lUiAAi^  '  •  I""  "■*  ""me  elfpct  a«  if  in  •  xnnM^  "ruiieu. 
deed  or  will  may  he  potiito  l  •  ■»..!'„??  A  '"J     W"t™in«ter) ;  18S2.  8     2  W    IV      'T°!?„"l 
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rwemble  «  .g«ln.t  the  party  eniolling.  becu«  it  virtually  conZSIu 
«dm«.,on.    Th«  ouch  i.  fairly  to  be  inferred  from  the  «.niXr^^ 
ruhng,;.  .nd  it  {.clearly  laid  down  in  accordance  with  .S^J  .^^ 
forward  principle,  by  Chief  Baron  Gilbert,  writing  in  the\S?i?(W,T* 
Xn/*  1730,  GOifrt,  C.  B.,  EvidaDM  91  07.  ••nri...^4L   j    j 

the  other  writer's  text «)  as  follows :  ^*^  ^"^'j"  ™» 

1783,  fln//«-,  J,,  Trials  at  Niai  Prim,  M6  •  « It  h-  I—  -m  41.  »      ^    . 
•nd  aak  eniolled  may  be  «yen  in  ^J^  IukI™*     •*?"  "^^  *•»»  •  **«1  of  bargain 
the  d«ed  by  law  doea  n«L  «nL.„    *      !?  .T  "*."*  P""'"»  **■•  •««c»tion  of  It,  beeauM 

th.  lawful  /,i::t,i^  bri.M"t'r."'.s;,*„''j;°"  !i- •"'^^^^^^  •'•"  >-  -"--^ 

b.  enrolled,  the  ex«:«Uon  of  Ttrr^t^.i"*^"£r"Ji*^'^''«''  '""^  '^ 
by  the  Uw  to  enroU  .uch  deed,  th^InroCnt  ^irT^  ?  the  offlcer  i.  „ot  Intruit*! 

However,  the  law  may  weirbi  d^jS"*"*  "^l  t^  Vf^  «>'  *^  •'~««Mon.  .  .  . 
which  h«.  been  enroU^  upon  t^.tku^wi;.S!' HT^,*^""'  >>  "^  «'«»  -  rel^. 
i-  evidence  against  bin,  wfu^nt  ^  ;:i^rt:t1iin;2:2^ 


*  1441,  Anon.,  Y.  B  10  T?  Vi  ^i  n 
(N.».on:  "For  th.  .n^iJSt  ^^  Jj J^j.  f» 
no  otlwr  purnow  than  that  th.  party  whS.  dJrf 

»h»U  not  bar.  adniutain  of  th.  raconl "  •  mM^i 
»a.c»„,^M  by  th.  X.cSJrrtn««,  ilSd  J* 

^t  S^r'lf'^  "  «";i'«B<»««'".  »nd.r  tt^ 
ffwt  Ml,   of  a  copy  of  th.   Pbpe'a   bull  of 


V  — '.  —  "  "'pj  «•    uw   ropca   bull  of 

hv  the  opinion  of  th.  whol.  rZ.JT^' ' 
Beither  tlewl, 


pinion  of  th.  whol.  Court  . 
-.  — I    charter,  or  other  writina.  rither 
•ealeU  or  without  Mai,  ought  to  be  exS,Dlifi«l 

r^™'   ,••''•.  Hxsrefor.  whore  thU  statut.  fof 

firation.]  or  any  othor  .utnt.  or  b^k  .paSTof 
an  exeiniiliHcatioa  .  .  of  a  dM.1  .h.  'u^  ^ 
be  intenLl  of  a  d-rf-i-lJiiT' ;^Mihrrf 
nw^ord  ;  1661,  R),,  ,.  Chaiki  I  1  K-K  11, 
(enrolle.1  deed,  o't -han  on.of'u4Jnf„'d  aal" 

J-rfadM.  "being  a  privSTXd  and  mjH; 
»|>«X«1    ;  otbwwiM  of  a  ncoidj ;  19M,  U,^ 

90M 


Irr'a  Trial,  10  How,  St.  Tr.  MV  SOS  (dMd  .. 
""««.  Pwvjd  tor  .x.min«l  copy]  ;'l6M.'wt  S' 
■canowMdgni  by  tb.  baqiuDor  and  eorolled  vu 

KwlS^J^.l!^'*? ;  rimittrf,  "forth. 
«  hlfi«7^»  "^  *''IL?^-?  in  a  court  of  record. 

WM  a  common  law,  and  that  for  «««,,",: 
Sm  <'  :  i^  "°'"^  ',:  Smith.  S  FreeLn 
!»"?,">  ly  «!>•  lnroUm.nt."  in  which  oi«th. 


^AhiJZiS  V  Tik,  ^'  oniy  againrt  th< 
Si  ?.  JEilT'i  ""'•  ^"»*"  ••  Dowell,  3  Vem. 
«nJi  ..r*  "*«=••""«  *!>•  "•«  of  a  line,  and  ml 
rolled  "  for  aaf.  custody,"  allowrf).       '  ^  " 

book  1  Tkl^^,  '?"  ""section  of  that 


If  16S0.I684]  BEOISTERS  OF  CONVETANCEa 


tiMt] 

•daitteiL 


I  1600 


«io«  not  «•*!  .nwlmwi,  wd  In  faot  weh  d^rf,  h.w  oft.n 

Now  the  tnith  Menu  to  be  that  "the  law"  whi^i,  m.  t  .*•      «  .. 
thought  -may  well  be  doubted »w..norchi«7^     ^^A-^"'*!'*  ®''""  •>"« 
menT..  to  the  admiuibiUtyof  e^wlml?  !!!J  ?'^'"  «"■"""»  «»»'«- 

of  Mr.  Juitioe  Buller's  exposition  waa  c.mhI  r;  .  ■^?^«'^''«J«"'  ^he  language 
-eems  to  have  been  mieread  "ntterTm/.^!^  of  a  mwundersUnding ;  and  he 
Baron  Gilbert'.  m-in^p^Ii  LT '^^  ^.^^'r btl""^^^ 
whether  the  enrolment  of  adeed  legally  r^nijfn^',,  V*  "  '*°"''^"8 
in  evidence  "without  proving  theStrn^Mt "  "^bZ'  toTw^,  Tb" 
in  vogue  m  the  next  fiftv  vmh.  .» i  j.  •         i  . .   ""'"'■  '"'o*  waa  much 

me„  coincidence  that  £bu  a7ose  "n  th«r^"^''^"°r''"«  ™°"  *•>*»  « 
.ound  principle  «,  clear?;  laid  dowXhsT/j'''  ""  ^''V°'^'"«"  «'  the 
iH^inning  of  the  1800.  the  rulinr^.,  •  P"*.^^"""'-  ^t  any  rate,  by  the 
B7the  end  of  the  C  ha  f ^  Z  lISo.  thT"'^'^  •*"""'  ''"''  P«>po«lion.» 

in  England  that  it  i.  not  the  law    a!  thVfouJ""'"  "'""  '^'"^^  *°  P'^^"" 
laoJ  »r    «  •  following  pawages  indicate : 

*  180S,    Rohbonw  »    HunlUitfi     i    b.i.     a^ 
iMt  (Ired  of  mignmeirt  of  Judsinviit    not  .H       «?    m        ^  ..."'"  '•""'"•ent  u  a  tort  of  .tat 
bemKr«,n.rwli  but «dinitt«i  to pjove th" factof     S^i  „„„  'l*''''P.1  "?*»""•  "«»  "dm  trej  to 


E" "  to  th.  c«  of  ■.S'„i^oh*'d«ur.he 

office  copy  of  which  UevideDce  i«.in.t  the  mrty 
In  all  cr ' 


ter  to  prow  ownemhip :  "In  alfcaaea  of' enml 

IT.'  "I.I-'T' "»'n.nd  not  tL^rieTu 

17  e„«I.2i'  '*"•  ^"*'''  "•  Chandler,  3  Sp 
17  (enrolled  annuity  ;  con»  eiamined  »i(t.  .A. 

cJrwYn  2.  £"1'""}?^'  •*l'»'«  the  memorial 
carried  in  to  U  inroUed  correctly,  and  I  moat 

2027 


nt»na«r«en^r.utui;/-w;;roL™;^/ni2' 

?«r*/-."'  ^"'  "•  Ande««n,  4  Taunt  652 
656  (refernng  to  a  .hip',  ropafr  ••  ItZrmbi;; 
»Ln"'  "f -"""i"*  •  <leed;  a  per«„  e^ot  h^ 
enroll.ns  1  prove  that  he  ha.  a  cood  tUJe-^ 
1825  Jcnk.n.  v.  Biddnlph,  Ry.  4  Mo.  M9  (an 
enrolment  under  a  aututi  2  dlo.  I  v/c  Ml  8 
making  .„ehenrol,„ent,  "„  good' and  llvlit- 
fc.  I  !  i  enrolled  in  a  court  of  nmn\,  etc 
held  jiot  to  d^.pe„«  wi_th  prooO:  1838.  Collh;; 


M;  M^    '  *  *^;  *  P-  602    examined  copy  of  . 


f  K50 


KCEWIOXS  TO  THE  HEARSAY  BULE         f<W.  uy 


r^tw  «.•  d*Nl  Md  p«on.  eUminf  un<l.r  tb.ni. 


.«l,ect.    fiSt  hi.  eo'c^SJ'th.t  -  .nil?  "'  ^'*  ^«""'  -"««  <»>  th". 
traiy  8e«m«  eqaally  cornet  in  tK-  i  \»    f  T"  ""**  P«v.Ued  -  to  the  con- 

Americn  ruling.  (repw«.„ti„^»?'^'f  ""  »be  circum.tance  that  the  earliest 

«arly  registration  system,  the V«,v  Z        x     "P"^"**-  '«>  dealing  with  our 
Itaron  Gilbert.    Th'X.^  IthrXlie!:  'T'  ""''*  ''"'"•  "^  ^'•>««' 
that  tl.e  r«iuU  is  reaohedlnf.ltu^Z        I^^"'^  °""~'''"'  "''*<'*»«• 
».oual  tra,lition,  and  not  a.  a  matter  rfoT     7'  ^  *""«'*  ""•*""'  ""'»  P""e.. 
Chief  Baron  Gilbert  was"  our^rL    "Tf*  "T"'"!-    ^''^  ^"'"''Ple  «f 
cple.  and  i.  co„st«,dy  thus  reS  toTrK  '"^'"'"^  ^ommou-Uw  prin. 
principle,  then,  of  the  common  laT^  Z,     k     '  °P"''°'"-'    ^he  orth^ox 
in  the  earlier  English  pra"tTe  a. J  th«      »!"^^'  "  **"*  '""""J  «»"ieJ  out 
in  the  English  dStrineTthe  isl^LratS"'  ^"^™'"'  P"^^'-  '  ''^' 

§  1651.  .«„,..  ,».„  ^  tt.  i^"  r"' "  ^'?i.'^""  ">  •'•  continuity, 
history  of  the  registry-system  in  tT«^  «»•  ^-ited  Sut. .  «d  c«uda.    The 
interesting  .ub^  wh'icTC  iVto  wl" "f  .'''  °t'^""'  «'"'-  »  - 
where  the  inquiry  came  before  t'he  Cou^ "  S^ndu.-   "  '''''  ^"""'''=*'°" 
the  register  was  admissible  on  comm^'ui  «^  *  .  °"  ''"  ^""^^'^  that 
execution  and  contenu  of  the  recoS ^^1^.^"?"'^'?  "  ^^'^^"'^  ''  *»»« 
Sutes  was  this  result  expressly  provS  tX,    ?  .""'^  ^t''  °'  »^«  «"«" 
on.  and  other  Sutes  were  formedf  expS  Zn^  'T^'    ^"*  «  ^ime  went 
mon;  and  now  in  almost  every  SLtn"^ '''''""•'"'' '*'=»'»'^  <»°'- 
judicml  rulings,  then,  the  field  k^^owre^^^^^^^^  «*"*•     ^O' 

questions.-  the  kind  of  document    hlT^  "'"^^^  ^  *''°  «=!«»«•  of 
reco^ng  under  the  .tatu^r^TquiX'rTh;"' '^"*"'"'*^ ''^  '^^ 

II  i6«  and  1649)  «rve  stiii^as  th\  fo:::zj:;\s;:z'c^v:T: 


ow,    for  eMiniilv     Womnck    >     n..  i. 
quoted  ante,  I  164»   Kio»  «miV  »"'{''"• 

■  .  ....\'",'i""^»  ?«'  JudicuUy  cited  Menu  to 

rOJlflA    in    liiaa  /a     n_ . 


.11..  „j    n'™    ,    "„,     .'*  ""{JI^^W.-  th*t  Hot. 
'"" "~  the 


•li»t  end  ParitMn   'Ult'^  ■'  ""'!;'««W'  th»t 

«p«..'e,.^fc,:t;r..:l\tfdt^^^^ 

tereatinir  ni:i».ri.i  .  .  -     „.     uouto 


l.-J^^n'     '"'""'onml  hi»t 

K;'of"'K"tfrv™?i:""""-  ^hnrhrnr. 
»«ni«  (ISMr^T    ''  Ooven.n.ent  in  pi„„,y,, 

«<JMa.'^''°"^    '--W-'.    Michigan. 
oriil,^'^  LTh"'  ""rt.  only  when  th. 


l|I«30-ieMJ  WS0I8T1B8  OF  CONVlYANCEa  ,  ,„, 

purview,  both  »  d^liaTwith  Xtan  ive  Uw  .n?^  ""'  *'"  P""*"» 

interpretaUon  of  locd  .utute.     iV  k  ml-KK  """'""""'S  t»>e  verb.1 

g«»«nl  prinoipk*  ^  "**  *'"'  ''"'=*«''•  i»«»t«ting  the 

*  In  Um  fellowiag  lint  (IV  nlaewl    Mr^  tl.. 
rumiMtkHi  uT  tlw  .tatutory  hUtorr  i<  kmT  im 


In  Ui.  Ibt  th.  r«/w«  gi„a  ^j^^,  .^,,  .     «•  8-  1 W, «.  184.  |  wrTithoit  not"  l)     M.J'/ 
not-  of  thri,  ..rm.  '  W^UnTTdlffi     f^ '.»';•  "i.  "?«.  »•  1«.  I  I«   kIj  1w 


yW/jr  »»r|M  or  t»admmau  6,^  S,  <«' 

1?""!:',  "JT*   '•"'^«"»  "con/.rfTJnd    no 
ttUmpt  U  HMula  to  not*  tbo  imrticuUr  iJ!!-.  i 

r«riod  for  r«o«i  .x,.|Jr.2,0  3,T«K: 
«on.  for  h.«  th.  co«»U«*  .UtriU  oH^tt 

thut  •  rulinir  •nWtinff  i  e/««  o/*Ku]Lu,(Ta 

th«pnm  pnnd|.l.(a«fa.  |i««)  '(^™™ 
nwonl  to  U)  l«Md  00  *  .yitmi  ti^XaomVl^ 
n..nt  or  ,.rn„r    I„  iUmo.t\ll  th"li^^  ,£ 

jen«,l  .Ut«t«.Wl,r(n«,h;,;rn,  X-Srwi 
•re  .l...«  not«l  omitting  minor  .Ulut«  d„  ,r 

mwfrf  uiiJer  Mrllw  Uiri      Sf^.T!!!'  "V**'.'/ 

th^H,  or  r«»ju',!t7.-b.iar  .r^'ris 


or.^8«j^;^i::a:;K?r3!i: 

n»».  8t.   iaO!>   ..    ua   •  la.    •.'  '.  rL""* 


._.  I     ."•'*'  "•■'•  O'  »  ••ertini'ute  ol  Und  tills  i>r 

te^.-.rc&-?.^orter!^ 
::5^L^''^'^-«^^t;Tnut' 

eonrt  Ml  «VLri  .  *  1  "  "fUnro  copy  nndrr 
<?.»  1^  iS'  ''"'  °'  "'•  "  niortrnm  of'ch.ft.l. 
t  Tr^^^tir  °'  ".";  "^tatwii^Wnk)!  c  67 


nin  ■llowinK  the  ^wotion  «f  th*  ururi»al dmd     ™^7" "^'  ""iwi.  ot.  1877,  c.  48. f  10 ViMB 

--/p  on.  H.  s. ,., .  r< « I  IS  ^5;r^;^vi^r  !i:.A[^ 


.|..ir«l  before u.i..;,uch«l-r*^%  "" 
18»3,  ..  31,  I  18  ,  I  M(lik'e^h.Vl»;%-  ft 

nent.  .„d  the  crtiSH  copy  ^Tl7h,J  .LfflJ'T 
lew  the  opponent  *ithin'^>oB7d,y,"fS^r  ,^Z' 


«»    laao        •"°  '"'DK  ena  the  tni     t  hereof  I  • 
St.  1882,  c.  27  amendini  c.  74  1    .    h,  ^l* ' 

fP-isrrii'/ n''  '"I"'/''  "Ty;  «it«l  a^ 


IIWI 


nCEPnoifi  TO  THI  HtAMAT  RULE        fCiu,.  UV 


pmri«l    l>y   tiM   rnfirtrv  iw  »  ••  ~J««-.i^' 

Xtf  oS  VJ^M*  ^ir.i^''^;t 

»r.i|.«|  j^y)  ,7,  „  'for"  ,t,  n.^'^.fr  • 
(    nifty  MM  of  mIc  or  other  clociini.nt  dlJI  i- 

rtwwmfnt  on  tiw  dml  or  oopv) ;  tnioLSl 

•et  or  iiKtrumciit  "  in  On-Ui..  Ji^i  '       TJ^™ 


Mil  .r  1.1.  .r 


iifM-ii  HiM  iXf  *T'i, '  t 

l«4.  Tal«M  ».  Vonii  I  Ph^T  -i  .,„'•.  *•  i 

<«hiUn,  Ih.  4;»,  48)    a  i.   ??«  ™*^"*'"  ••• 

Co,l.  1900.  M  mT'iS  1r«'?  L'*'"*'    Clril 
I  H«  (lilt,  ik  lawsi .  ^?'  *""•  *«7) ; 

Ml  eoald  taT-  v,J,"  "''*'  "?»»"■»«  Ih.  oHci. 

dnir  «cor,l«l  3!^..  .^ru^nT  ll'l "' « 
without  furtbar  »»,  »>  ^'  '"  •»w»iico 
B«wn  ..  Htekl  fT*  l;*^*?".  >'  >•»«. 
I»48,  Bi«k  r  VxlJ,,  i  U  ■-n«'/'""  >"' '*''•» 


tion  or.,rtm«  l.lr'll.Kr  'h.f  "T'l'""; 


(nhatt»l  mortKnai-or  billofi«l-«i  i  •  f  ** 

conv  by  ,b,  XTk  and",  iTi  „f  n'  =  "  ?'*!''«» 
•vldenc.  only  of  thef^'tTh/.^^Tt  "'"•"  be 

St.  1SS9,  f  42  (,l„lv  -.i.C^.rr""'  ''^''*' 


-.11  «"•"'"•     ''      «.     I.'JI,    160.    IBM    2 

WHI  '■  Tlinrmond.  ih.  iWW,  ijj  .  isJ^'J?"" 

"«"d"):  I  IMl  «.,»r„  I  1  W  k^-p-Tofth. 
property,  »cknowl«,l««i  "  "  ■  ■"^'•"•'"•g  mil 
"without  further  nn.^ri.V:"',*'    "r   '«'  i**.! 

d'nc.  wi,rthe  I.CTff^t  .f  .t  '^•'.'"  "'l- 
jj^^  «  iiutranieiit  .ffBcting  mu  prep,aty 


St.  1SS9,  i  427,"iM"i»°'~Ji.r'T.**:'^"'  ''^''*'  • 


II  169».ieS4]  BCOnTEM  OF  COWVEYANCEa 


MMUrwtf  nmkM  Mbn 

■I.  IW7.  e.  7«,TRMMiia||  uir 

M  liMtniMrat  ■Avtiac  rnlty  wm  nMmM  h^ 


iiMi 


to  Int  •kown   that   tb*  siMui   liJtJ-nj.     t      *•   '"'X'  '  Coim.  aSS  •  1847 


trill    ":  M  to  iIm  nlMit.  ^'.Li.  iuTr^ ,"       '  "'    •*•».    IkiiV    r.    H»..     «   i .     1'  *^' 


tri«r  :  J.  to  ll|.  r.Wi„  otZ"  iZ.l 

oriRiiHii  .^r* .  M  .»M«.:;f „„„rfc*  , ,".';' 

I:2r  •"Lilt!?"'  **  -"■  **  «->  ''"'^■^  r-- 

in4(le  Ulna  iny  nnuinmont  of  i.uv  n.      ..  ? 
oTraecation) ;  IMj,  Clark  r.  Tio.    ■/.< 
213  (<U»I  duly  |.ror«l  anU  rwo.  '  ,     , 

wUbiHitriirlbrriinor;  tbaneoH  ,     - 

to  ,,.|.|v  to.l»d.  thwl.*,!.  DMd. ,  ,  ...I..  Tu' 
«n  ». /.««l.t.  38  id.  m,  3SB. aU/^i  lr.,i  d"  v 
pi-pl  Mur.  a  nor.nr  etc..  r«,lv«|. ;  i"ui 
Lamlen  ».  Holloa,  M  id.  S9S.  40fi  f«in»i  .  ,;„' 
eipl.  I,.i.l  .!«.».  'that  a  d^  dul^^^^rJi':  ?,• 
rwonl^l  naiy  b.oir.«d  without  fJrthar  mj^ 
i«  q"''t«tiuii  .Hfm);  IMS.  McMIn"  ,.  6c^n. 
"or.  !I7  id.  KM.  844  (.■.«««!  cony  of  a  ^ 
■luly   r*Hml«.|,    rtceivabi,    withoil    otb'rwU- 

M  J.  «85.   635  (cmill«|  copy  of  .  rJ^^ui 

not  aclin«wf«l«d  or  pr,>v«l,  tb.  .tatuto  trcit- 
ipx  ..i.-h  d«Hf,  aa  «,titl»l  to  „cord  aadto 


mnp..,  I.      , ,  ,  ,j  ,,^^^    l| 

'»»»,  c.   8i,  I  10  (miintT 


I'l. 


I,  .1,,? 
t 

H*"Hi ) ; 

I  IT' if! 


•    I'  ;  c.  HI,  V 

ndiiiiinil.ic 
I"      ^Xtf?.  c.  f, 

'■•''■iilur ,i^»f.ti(j4  ^ 

''••"I'..      <•     Ml  I 


»  (rfcoiy  or  affiiw  cod* 

"Py*  •  duly  rrtwM 

J  ("••rt«in  conrcyancn 

«»rt.il»B7,|«,yi,i,l,  b, 

,.fi'.!L.M'-»'.rt'»; 


;•  K;;«?Sp»«!i"-/'!i.  ="»<'"«•  toM 

».  Ikryra ,  HprainM,  J.,  diaa.);   1869.  Maro  » 

.ur'"i.'to  'liV" '"""i^'  y^^^Wi^ 

«i«r«l,  aa  in  Hellion  r.  0  Connor  i-  irm 
Moaa  ,.  Atkinaon.  44  id.  8.  17  («m,V-  Ir?" 
Jone.  r.  Marii..  47  id.  242.  248  S*.  w^' 
Anthony  ».  Cbajmmn.  «s  ,d.  73.  7?  a  P« 
M»(«mc)i  IS*/,  Daria  r.  Impr.  Ca    118  M 

ac kno*|«|^  or  provci,  ,  oerti/ied  ropr  niav  b« 

or  a  reconl  of  anch  nrorder'a  officr  "  "or  n 
of  jr^ord..  .dmia.rC   s"  S^l^p"'!  ',1 


ing,   not  of  •  taatamtuury  ch««:t»r,"  dnly 

3031 


1»*,'  iii  '«"'":"'-„^''«»''*"J.  37  Fa    si 
iL^i^*  '  """T""  Co.ie  1896,  aa  mumjo 

ill.  888,  8V«  :  1870   b1-i„  .  "ri  •"  '^-  '*'f"ner.  »3 

««;  w^:  ■H\Vb%&''rp!ifeV3",'.i  'OV- 
ISTS' S™^"™  "•  t-*""?!*".  68  id  258  280  : 
1878,  Oarilnw  ,.  Omnnia-.  S7  id  MB  «J 
187?.  Eaton  r  r^,„„„.  'ss  id  i"?  mV 
Heam  r.  Smith.  8B  id.  703-  ia7o  V .  ''' 
Frwman.  63  id.  685   Ms  .  lis,  '^l  *'"""  »• 

«T'.W:.rC'i^^irj;!J'i-^°«-^ 

^.•J.  n^'L'JV  f  ATo63^.'^iio>f  f 

•on  r.  Lc,«r.tt«    118  id    732    42  hV",'^'^; 


sttSsStSSS 


Iitsi 


or  th.  confonmty  ,^n   ^n^rh^^f^"*- 
•n.l  certified  copy  of  ,he  IZl  „f    "'uP'?''"' 

"   in    other   cwm   kf.L? '**iJ"j "'•*•»<» 
l'ourth;Alldi«l?i,!^i.     ■      <=*"'««1    oopie.. 

.TtCer:Lt:t'££?D^^^"r^^ 

•taiiding  the  lack  of  .  ..!IL.         ^''   "ot»ith. 
}u.tiee-,  office  •LVi,r«l',T'T'l,'''"'"'="'»  "'  'h* 

.ot  be  „.a  in%!;s:  ',:V'i«  h.'Trt'iL^jj 
ta^ror';ti£^^  pF^^^  i^ 

M  evidence,  un£,  the  r Tx  "„ti„„  L""'  **  T*^ 
•  i...nner  required  hv[he%lIl"f^V'°'**  '" 

-me   for  ,|„|.   £3   ,""i'*'^V:   "•  »5.   16 
c.  109  M9   11  ^  ,"'   chattel   inortBaiMl. 

or  title-.  JiiM'opJ'J^^2l,*f'  (■^t'.r 
certilicate  of  a  reiri.tered  ?m         ?'?"  original 

d»pIic.t.certificK^.d'n^^^5i;.''',S;r'' 
tifil  cop,  .d„u«bl.  in  plT or.1',it  L'!& 


EXCEPTIONS  TO  THE  HEABSAY  RULE 


[Ch4f.  LI7 

9'Wnal  certiflcata  of  title)-  lain  u-ru      , 

(™pi««  Of  reeonl  of  "de.5a  anfl  „.k     '•  *  *'' 

o'f  .cfn  X'i^rt  :,''^7J'"'«"J'  ««'^«o 

certified  oopVri  S«a  ,lt°i'"*'  P~'»'''«  »>/ 
of  attomey  to  Ur'VZd^iTJr*'*' P°*«' 
«?68  (-m.  for  d^I  L  i!^',-  fi  """'  "««. 
county  b„'»iri^rc^Ston?;^„°''  ""■""»•  "^ 

?8?rBi:rx-r?kf?^"^"^5.' 
i-ttT.rH^^S-"'^- 

»ofeBlBTr« 

Deceseary)  j  184!L  FnJ^    ^  '»nd-natent  not 
(^^ne^I^ii'niple^oft;"  w!^T'  "■•  '^^ 

U«flSHn^^« 

fieU.  AiiKhe.  93  id.  40rTo«  •  1891  5  l"  *•"*• 
Biihler,  131  ij.  M  80  N  r'sm  /  ^''f'"*  '• 
lien  notice)  j  1895  WnL;  v  **^,.("««l>anic-a 
75,  41  N.  R  M9  /!!^!- ^t™''''"n.  1«  id, 
1897.  |4«30("MTi'„^™*T  i.  '^'"^-  Codo 
public  'offl«  W  Mthori^";?',  T"'*d  'n  • 
b»  n«ord  "oridnlJaJJLi.  ^tJ  *•  '""'»'''• 
of") :  f  463S  (1)  a  L  fie  ""'^"'^  ~Py  "'«'•- 
«  book  of  "  coDi«  Jf^J  •   copies  of  entriet  in 

un5"  o«^  '^•«»' «»«todian-.  crtifi«,  e^, 

proTabl.  by  the  k^rWtf-ij'  ""•  '^^  *  " 
under  offlcUl  «.!  "r.  V  ^''^  "py  certified 
minirter) ;  t  819  f  "~«i«  ,  "  ™"""';  «'»'»(<.  or 

K-tUndTJoXf^Bi;"  ,i™'",??:l=  "•». 
eluded  for  defect  of  nr^K.Ji . ',!??  'if?.  « 


f; 


'^     WiUoB.  ii  M4    «?«  /^?'?'*^V   "".  Walk  ». 
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upon  the  loknowWgmeBt  of  the  opponent- 
h.^n.1  would  be  relevant  ■•) ,  IsSTm:™" 

Funk    ib.  4iS    io?.  VauV  i,    '•  Mclntire  e. 

trineof'<.«th«nticm.ta"mSp,T'dii";V''*'*- 
rider  the  Louiei.ua  oiees  from  tl,-  .    •  "."  ?*  ™"- 

:'«^  to -ntSi  t.y,'r,.hrh''hrbr'er 

ecuted  before  .npury  public."  etcj  ■  |  2^5 
{    An  «!t  which  i.  not  authentic  .^ 

J^rtUrjamW  "  Ir 'Sf^-Jb^he 

s'Ai'';,r:ru«5" v"-'-  -S"?o;!;r rs^^v-r "^"^'''^-^^^^^^^ 


I  1651 

clerk  of  tlie  court  wZre  ^i"."',*"*  "H ''^rty 
behig  lecorted  then  '.       "  '"i"'"''' "  "^'thoni 

•hall  h«»e  the  «me  effL^lTf '^•' •  ""'  -«««." 
larded  i  the  Xdar'T  „f  "n'v  ll^*!!'''  ''•<'  •*« 
being  auffici^nt  to  e.ubIUh  ^  ^"°".  """""ted 
to  entitle  to  r?oXiSo«T°' "''?•»,""«  «nJ 
under  officUl  "I^Hf'  «».T„::^"'»  ™Pio, 


under  oBicUl  .eal   of    n.T.-ty  ^'^«""'Cf'»  ™Pios 
n'^nal.c'S'-^'^n??    t'-con- 


with  him  •">.„„,__ 

tenta  of  the  original  hm.-i  .  n  t."  ;■  ""=  '""'■ 

(yoUrie.  are  «ottnn?to'^,S„™  •  fb'L*  "J 
of  acta  pasaed  lieforp  H..™'    f    5^  .  the  record 

copie.  nUyTobured  JS;eD  u^'''"^  '?"■'«*« 
•arv  to  niriv.     """"eo.  except  when  it  is  necen. 

.fflJe^tHhenr-I  •'I'Zrr/  •"*  "'fn-tu^L 
tifl«l  copy  of  a  .^jonl-S'lT  "i;"«.°*'*'''«cer. 

"H'orfed  in  Vdace  ofM"'?  "^  '•  .'""■"««1  copy 

eluded) :  1830   wXl2'  *,*''"•  "•  »•  '"  ('i- 

(excl,,U«i"rih.  altn^^r"*'  "  "'■  ««•  ««» 
•uthority  :  185?  nm  ,  ?^  "I'."*'  »t«tiitorj- 
An.  683f'81ij:f^.„^"te/-  Miller.   «  ^ 

jeyancea  recorded  in  U  S  knil  A«!  '"•  '"""• 
documenu  that  can  h.  ..T"  ';""<'*<*  are  not 
certified  co^y, !  Z^'^J^";:^.''!;  '  l!.."«!''c.<. 


,7«»rdinK  then,  In  theW„ '^^d-  i^*;   VfJ 
eve^r  deed  affHctinir  realty  wkhth.^  *°  r"*""*' 

ir  the  partiea  wuh';  J  aair  T^  ^Ti' "P""'^ 
under  official  seal  of  "  ™fSi.  '.""'"ler  «  copiea 
with  them "u^to  b.  .. 3  ."iM*""*  •'''P°"t«l 
contenu,"  if  the  act  ,.  .T.'    i!"'''!"**  »♦  their 

K00.I   proof  whenT  i.      ^!2*.  *  "J""  " 

conforiiable  ti  ihrori J^.    .  "H'"*"'  "  ^'"f 
ha.  r«-eived  i",  bv  o„?^r  M  '  ""  ""t.ry  who 

•ny  other  p„bl?c  oJr  with Vho"^"'  "'  *•? 
»•«  depotitial    .nj  -I    L  •    *''°"'  the  record 
e.r.i«en^i'J'f''i"''2-„;"^^^^^^^^ 
enginal  be  ,rrerio„.|yp!„';^''.T'  'J'^^.°'^'" 
•n  onpnal  title,  by  authentic  ...?„/ k'      ■'* 


cited  ante'  t  J-jqu'ILj  '•"■"I"™  «i»o . 

Pub.  8t!l88Vc  82  I  n^^'  »  I?"  ••  ^'"»«" 
•»«ltv.  ttteated  co,,r;.  „f  11'  .  "J'!"""  •Meeting 
■ni«ible  iithour'r.^fof^"'^"  •■'''«'•  •"  «d- 
offi^rori.  not  gninKo^i. "**"•'".'"•.  "••'■'"  the 
•errant "  thei^  h,u  Jl  "l".'  "■*"  J-^tiHe,  ., 
en«rt.  the  ruKihe^rt^r"  *  '"•  '"'"t  merely 

Si"  the  oit«tion,!i;';ri'225"'"s  ■:••'"''"" 

Sillowav,  1   Fairf   201    9i«7   i*    •      !  '^"'"'  »• 

J^.eainp.o.t'lri'-illTe'-xtr'^gC 
ti?n"n  ;„•  ,iiL ten?  n^l!" ,''"»/  »'  "«=" 

copy  in  'wdenJ;7,*'oU*»i;°t"r'r'7«''^^ 

clainia  a.  heir,  nor  justifi^T.  ^        l**"'  "•» 
«n«ntee  or  hia  hein. "  •  .,1.      T  T,"'"*'  of  the 

•ervicea  ™nde?^to  an  .1       ?" '"  ""  '"■ti»n  for 
fendant) ;  1851    WhitS  ^T'"?"''*  "'  "'«  «'•• 

(notap^liciwe'toTnXforof.'?  *,'"•  '?» 
•neestor  under   »!,„».    .u       '7.™  • 'leed  to  the 

heir)  ;  1898    FIvnnT  «^''■■  '"'""""^  "'"i""'  •» 

W  id.  4«  61   'tl    24«L„    !•  ^"  "•  "orrimn. 

Oen.  L.    IW8,iVt  «'??«"/  -^-'T^faarf  .•  Pub. 

quinHl,  by  tS;  twrftJ  sl^'"^  in»trume„,  „. 

j^^  ''"•""""eSuteorcountiywlm, 
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EXCEPnOxVS  TO  THE  HEABSAY  RULE. 


[Chap.  LIV 


ib  281   23i  r'th  "  ''  "^*'  """"f""'  ••  Bute,      con^ern^'-?  /g7,''  ?  /"  "  "f  i"  evid.o<ii  j. 


it  U  .;,i  „  »  "oroc-pruM,  the enro  meiit  of 
U  M  widence  of  all  c  r.aia,tane»«  nrp».» 
to  pre  it  validity,  h.r«.of  th"  ^Hv^^TTI 
bond  in  the  Ori.han'.  (V,„rt' .  ^J.,V.y'P.V  * 


r  ",■■."  "  »«imity    ;  Dens,  of  thp  drlivrrv  of  . 


of  an  hniK  iwonl   n.(ea„,  prewinwrf   •  ^2 
Berry  ,  Hoffmen.  «  Md.  78,  ^m*,  wlnti 

St.    1882,  c.    82,   I  7,   Her.  U  1902   o    78    I  i 

K^^^y  tirrprixVa^^irji' ffi 

•way  I,.  Snooner.  »  id   23^^  ("A-       '         ■  " 
try  provee'the  exeeVl    r*  :?,.<  }^*.  "7  "«!* 


gw fi e<t with .' wrrt  "*p' °' " wrt- 

meit   More   a    niairi«nit, "i .    jfl».    tu'T^      I'.™? ''"  th«  orimDal  or  «>i»  A„  niTri ..?'-'? 


.«•■  .V    n  r^'-^i'iion,  lor  the  deed  cannot  h, 

Where  tlie  offeror  relies  «  mplyon  the  deed  l»."„» 
pre,..„,ed  out  of  |„,  control  ;  the  renZTj.  „„? 


•ibie  lilie  tL  „ri^„  I  P">P*'- omwr,  admU- 

rVoL-.!/.    0"K">«1  or  copy  on  file) :  St  4191 

^  Hanie,  ib.  256,  287  269  *Ts7i  '?,  'i.^'""' 
Meagher,  17  i.J.  2«6, 'sri  '  18^'  m""^""  "• 
Porter,  35  id.  425,  29  N  W  6i^ll^^!>  "• 
,"1^  «•  B-'kken,   38  id.    L,   30  N   V  "w'i 


mrr™™     T''*'"'^   '""  M*™.   207,  aw-      we,tl™  77^**'p'.' •*?*''•'*'•"  D'-^rt  ».  North 
tihcate,  admiw.  b  e)  :  «  104  (n«y,  IS. 

I  »o^s   (hied  I'hatti-    mnrtttai»>    with  .mj  '^■Z  ' 
et.:.,i,  provable  a,  ,„  thHsS' oT  fiUnf^ 


^«K;;:>;.^•  A-.;n;t."i.  :•,  «o^;  jT;,V<'"""«>  : 

e  H.™V  ..?V^''  "f  chattels);  1880  Dav'ii 
»•  Hemdon,  39  id.  484  so'i  ■  i«-V  i°"y' "»"«» 
Camfield,  48  id  471  i'sa  .  i#  1^  '  ■^J'''"'*  •>. 
deci.ion.'oririn.Mj'J.!L\^!^."-  "'~  the 


«ut'2»rr„l;TS^^ 


J.  Harriaon,  wid    4^0  '  428  '  1 87,  '  M^„l"" 
H.».tt.   28  a  481,   «7."4'8«   *  177^ 'Sll.'d 
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office  ")^CM^  2  rjSSl-f.'l  "■•  <T"'y  "'""'^ 
certain   defectirely  reconle.1   "iiirtruiiifnta  .f 

ff°k'."' J  •..?';  '«»».  P-  "3,  M.rch  2  (county 
clerk  »  .yrtihed  copy  of  record  of  ceruin  dJleJ. 

^^th!f„»  /-,"*''  '""•"•ipt  mider  official  ik^al 

Jjithoat  farther  proof")  j  f  26«  (duly  certi- 

fied  copies  of   n«lrnm.n..  .1L..1..  j""'?  ?*™ 


exranted  out  of  the  State  bot  within  the  V  B 

eouveyingmilitanr  bounty  land  in   thia  Stati.' 

|.rovalrt«>  certitfed  copy,  when  the  original  i, 

Ut.  etc);    f  8J07  (record,  of  the  rrJSch  ot 

Snai.uh    goyeniiuent,   and  dee,!,    before  their 

o«cen,  etc     provable  by  crtiHed  copy  by  the 

recuider  pfl.n.l-title.) ;  1 8108  (conveyaj^ee  ete 

anionrf  the  ah-hire,  of  the  Kre„ch  orsSaniah 

goyernmeiit.  Hied  and  re.orded  with  the  bounty 

reorder,  and  the  ivcorda  of  such  «overmii"nt 

there  d«Do,ite<l.  provahle  by  recorded  ceS 

copy):  f  3I09  (certiH«l   copy  of  the  ri^o^  of 

auch  ..«truiuenu.  adii.i«ilble  where  the  orSnd 

u  .howu   lo»t,    etc.);    {  ana  (deed    iSjd 

more  than  20  year.,  thouxh  not'd^  .^Xt 

edged,  etc,  and  alterwa.,1,  p,oy„l  i„  ,^7, 

copy  l*ing  pn.«,rved  in  bill  of  exceiition.  and      "withont  r  UY"  •—•-■■I''  "imer omcial  aca 

tranacni.t  hied  in  cerUin  courto.  i«  proyable  if     fiJ!        "'  '"/*''«■■  P"*"'  )  i  i  26«  (duly  certi 

lost  or  Jctroyed,  by  a  certified  cipy  b7th"  clerk     fo«  1«1.T.?L'",','"L™"'»  «'™'«'y  Sed  bL- 

of  the  proper  court) ,  |  3119  (certVfie.f  ™py  of  a     when  dL?^.-  l^U^lu""'  '.•*''"''>'•  -In-S^iWe 

record,  nwde  one  year  before  thU  law'a  takin.     !L     •  ^-      "  "'»''•  ""at  the  oriinnaU   "were 

elfect.of.dee.l.will..tc.,notduW.ckDowS     f,?»"Jl?\'"''"?""'"t«'  '"^  *•"    U,   tnith   eT 

or  p«.ved  to  be  «l„,i..ible  only  wKh^S!     Tmld  "f^  t^SJTr':'",  ««"«o"    thmfn 

tion  of  the  original  ia  du  y  proved    "exMi.t     ™  ».      V   *  **'*  (certified  copiea  of  inRtru. 

when,  .uch  reco.,1  shall  haveUn  nlS^.  30  y«?^     Ws   f1"'^«  '?  '^'?;?«  ^•''""«  »o"  "ioA'^U 

or  more  pnor  to  the  time  of  offering  it  in  evi      «  ..^.i  i!:.^'  ••^""»'We  "nder  the  same  mki 

denj*  •);  §3141  (certified  copy,  under  the  «      "  pfovJed   for  ii.atmmenU    affecting    minn^ 

coMer-.  official  «„1.  of.  ™.,riSi3;^^»'«7y     ^a«ll?~  "p'kT".  ""'y    '-eo^le^'DrS 

ai;know  edge.1  or  proved  and  Invorded    admia      sS  ^"*'.  ^"^-  ^t-  18»1.  c.  224,  i  23  (certi- 

«bl«  when  the  original  ia  loat,  e™  )•'  |  8^4     ml/"'^:-''':  *•"*  l'"!""-  ""Bo".  of  any  d^„. 

(certifie.1  copy,  by  I  noUry  or  i;«trce  "o/.  ^t     TdmLffir^  *"  ^  "^^"'"^ '"'  V^lc  office 

conbd  contract  of  boatman'a  hl„,  admi««ble7:     J    226  •  lUi T't!*  ■""   ™'"'«»  "ted   ante, 

i  89d7  (county  recorder's  cerfifi^  copTof  a     liM  lai  '^^l    Southerin  v.  MenSum,  6  N.  H 

re.onle.lpUt.ad,„i«ihle^.    ,«,,    ^u-P/  "^  »     8  W  ^'  a^^.^'/Jf  ^« *'""'«°"'"y  ^- Dorion 

id  476  4M.',J!^*'p*'fi"S'"»''7  "•  Dorion,  7 
«j  ..,  ,  i '**"•  Pollard  V.  Me  vin  10  id 
«4,  687  (sufficient  "only  in  a  chain  if  title 
where  due  nroof  ha.  first  W«  n»de  of  the  ex- 
ecntion  of  tiie  laat  conveyance"  ,Tot  appl^ble 
n'V'^.P'.T'"  """'!  >8*0.  I^mi.TfcdeI 

Devi«,n.  17  id  413  4T6(;.l,  ',««"'?"  '• 
I-galK  18  id.  6,3  8,V^6.;  'Jt^"^' 
For«..th  r.  Clark,  21  id.  408,  42iro4narii; 
atp^„"u"r„"it°'  "  """-^"''y  adLit,  .ra 

euthority.of  ih.  mC«ut  b~  L7v"o^{'. 
edpent  in  .notfcer  S..,.,  the  Xun.e'n't  .^ 


.  — ..  („...„,  ■ri.uiuers  cerrinea  cony  of  a 
reconle.1  plat  adiniMible) ;  1823.  Chouteau  „ 
Chevalier,  1  Mo  343  (copy  of  marriage-contraci 
in  Spanish  archive.,  excluded  for  rnsufflcient 
certification);  18«».  Pbi|ip«,„  ,.  8^,",  j T 
"•^(•l-rt  f-^  'tatute,  thVr«»«l  U  inadmUl 
Jible) ;  1829,  Strother  ».  Christy,  ib.  148  («me 
for  a  statute  not  eipre«ly  n.akii  g  ceSfiJd 
?•»;'- •''"'i""-''')!  1837.  Miller  .  Xl^  6  iJL 

fi)  ,±'^'*  '""'  '"i""'  "'«  ""-knowledgmeni 
and  record  an;  not  anffi<'  ent) ;  1838  Kewman  » 

8'"J'!y.  «  li  2»1.  295  (certified  ^py'o??,; 

81ft  fi-R  J*^  ^°f  '■  An<ler«on.  7  id.  887 
840  certified  copy  adinitted,  though  evidencVof 
.denuty  may  be  ,«,uired  under  the^c?  of  l«6r 
1844,  ftou«.in  ».  Parks,  8  id.  62».  687,  646  (i4. 

cowers  ce    ificate  of  authenticity  of  a  deed     .-I™  „.-  •     ^     ,  "" '  —"1!  i»e  acknowl- 

[riT^«  8,«nish  archives.  a.lj:.itid  uS     :ir7et '" tTS" ,^T'  'I""  ^—t  "i-^ 
u      ?„*«"";'=  '*'**•  '^^''"lotte  V.  Choutwm    21      hmi-lf  „     ™J**^  diiwtly  to  [the  oflenx^ 


iili.«l\.  loii    ;  ,      .  '"  "I""""  archives,  ap- 

123  (Act  of  I  aif"''''!"  ':  *''"•''*"'•  2S  id    115, 
123  (Act  of  1846  ;  a  dee.1  not  reconle,!  within 

(Att  or  1845  ;  J  68  applied  ;  {  16  applied) ;  1882 
Owvnn  V.  Fraiier,  83  id.  89!  91  ( Ld  i^rf^i 

i  IK  iV-,  ••.  "^^"•P*''  ••  Hannavan,  6U  id. 
416,  41/ (mihury  bounty  land) ;  1872,  Ryder  r 

241  S4I.  i«l?"'H  T^"  "  Thompon,  SI  id 
;'■•  •44;  1883,  Ho»kiUK,ii  r.  Adkiiia  77  I.I 
637,639,  1893.  Hnntr.SelIck,  llsTd  sSs  eJs- 
J/oateito .- C.  C  P  1805  t  "i-jn?  Miu  /?'i  ^' 
C.  P.  1 1919) :  ,  824.  Hk; ffi  'c'p  l"  ia?- 
-  am«.d«l  by  St.  188»,  elding,  X  V^^\[ 


;«rm«l) ;  18«i:  wrndellT  kb^T  4r1r  «8 
(«iT* L'h""'  ""'"•  '••  <^'»'">"n.  «»  id.  27 

«V-  'a  »  .  *"  '""'•  adni !«  iJe  to  nmy. 
«an.p.  alhxed) ;  f|  ,j,  »«  („eord  or  ceiSd 
copy  of  a  deed  not  weut,U4  till  le„  Vea™  .fie, 

stroyed,  lost,  or  Ukeii  awavl .  |  18  (S^W  „ 

canal  lease,  prevable  b,  thi  8e?reta,;~/.Ce°I 

rn^ixl  or  certified  copy,  ^  ,|„  11^(^67  75 

^«.  yalidatu.,  e«,l.  aoki.owl.dgm.nU) ;  |'  /S 
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EXCEPnONS  TO  THE  HEAB8AY  RULE. 


[Cbap.  LIV 


.""""-••  I  M  («  docunieut  reoonled  in  a  for. 
H  5.-.-5«  (pnor  i>rovUi««,  „  to  certified  ou,^!, 

otiwnriw  autlientii-nted     «ri.r»hiM,  "Vu      r    ' 
Joes  not    bear   wit^TT'.,?..,:"?!"''.  """»/»" 


iT!,.:'."!..^.?'  -th  ?t  the  .lighiiii  pi^lTfTf 

^ed);   1839,  New 


—   _.^„,    „,^(j   j^  j,,^  I 
M«nuin«ae«i,    cannot  be  recei 


ib  MsTSin /.'i'    TV;  *■"  ttofthndt  i..Toier 

i«g.w,  of  t^  ,:^r."rf  :t~?' ;  .J*-!, "» 

ence  to  tlie  plHCTt^„a "  '»«>w.  witfc  refer- 
P«»f  to  the  Sfe.'Srfeet  %rtt  "f 

corJed    deed  toZ  «1„„^  "thormng  .  „^ 

quiml  ir  .Itowed"  toT~Jl'*,™T"='  ::"■ 
tobe  "  full»odauk*m..-7^"'"i'  •^wiwib*. 
providing  that    thfori^::'?'"*  "' '"«'» <»«<«" 
condition.  bTLuiUW,  ™7  :?!.'!'*•'» 

domeatio  P~P.  "v°  U  p««V'if^th" ''"•^^•-  ".' 
cannot  be  obtaini.)    I'l  '  " '"•  ongio»l 

<in.ler  FedeiSlUw  or  X.T  "*"'"'«'  «"•" 
th.  «id  Stau  or  Vm-4  >  Fi?rV'^'"  »' 
Hon^.  78  N.  C.  342.  846  849  ■  I  si."  r"'"*  "• 
Harbin,  87  id.  249  2M /«».•;.    •'    **-•  ^™  "• 

h.1.1  aufficient  on  rhelLte"  r"'^."''''^ 
probate  of  execution  ■  .«,«!«   i"'*"'"™  *»  »"• 

where  tli«  execution  i.  .,««L?_'f?'  .°'T^'  «»«»> 


"cord  or  a  certified  copy  U  to  be  •' «.  i  <     '^ 
denoe  without  furth«.  ,\l^-K'."l..  ."^  »"  *W. 


-..,. s.„=„i,  oio.,   IS  required)  ; 

r  rB.-,.r,led   '  irritii.i?  «„,,».      '       "~'^*  """  '  " ''"'''  -•>■— V-- '  ■    '  »  '?'* 

o..e  f«rtha"r""",.;;;^?"T.'"1'"o";'irf'''^  ';'"''• 

n«2, ) .  I  93«  («»me  for  any  inatnmJent  «!« 
«  m,  note,  or  will)  ;  S  M5  (^iTeb!  ^f     ^* 

947  (eMveyance  of  reaitv  out  iif  thl  a.  .  j' 
musibJ.  if  authentioat^i^J^^  "„  ^e  ewSln '  '^■ 
tlie  countr  wher»  «fr.iu.i    \^  enilencf  in 


.  '.r-  .  Me  Utter  kind  alao  provable  by  ex- 


. »  „,  ,  ucninea  copy  ia  to  >»•<>..  i  :      Ji 

deed  "1  •  I  4i«»  Ai  1!^  1.    .    "i^ence of  auch 
•dmi«ible)  •  t  i^r^^'iP^*""'  •ttonieT. 

corded  in  ".L  ^blL  o«J^^"     ^""7  "" 
(P~of.  r,co,di»;  an?r.±',°"?"»' ; ) :  »  «.'80 


for    re.oM«d    cbatti-l    m^JiL.    ■'  *  *  >"'"• 

i«.7.  Mo„ia  ^.  &r;^«rwjn"d.'ri'r;>- 


P«rt>'»  r-i    .:._  M,  i^u  ""P""'  '»  not    n 
^     i     '"~~~°>  "^J;  th«ae  sutttteaiu  part 
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I^Lf*?**'  '**''»»>'•:  •!«>  other  .iH-.i(i«i  ^ 
l««M  to  executors,  etc  >  •  17*b    h-  /?" 


.1.1.  b7copi.,  •■"rtili.d  fto^ui  .CCX 

Uw.  of  tU  Stue'  .t  the  timi  '^U  "i'v   1' 
Mine  force  u  er  denoe  "  u  tlion.  «n..fc.«!r 
th.  pre^nl  Uw),    ,  80«    !!3.'*of'X»Ve'' 
fectively  niiide  by  executoriL  rtn  •  ik.  . 

evideiic*  III  all  courti,  and  liave  th.  llm.  «■  . 
«  the  original"):  C.  C.  P  |  yia*?,?,,"/?™' 
r.\.i.  .  ,X.l  .**•'.'.*• ."»?.  P-   IM  (amends 


c.«i;i sbiS :.  «^ ,„;k.  tf;  '"•  J'i? /"""'d« 

:ifit^'S^\"h«'^.st::"'j~^^^^^ 
err/  i:^»VjlTi::t.'r»e'',ri 

county,  are  nrovable  by  ciTtiH«l  Inil  TSf 
r.r  i!!5'  TV^'  '*  <eert'fied  copie,,  nn.ler  ae«I 

rb."Jr^i-ti::5'i^„r';h-^"-''  «<^  wd: 

St.  1841.  ib.  l«!("erUinoWd^"T  "?"!'*.' 
I.n.T.l,le  .imilarlV.  «wL  if  t™':."?'?*?'^"'' 
certain  date),  Nt-.  IsS^h   ,«'r?'^'"l>f«"'  • 


UellmaB,  4  id    ain    /Ti  , '  i        •  "'"'""n  v. 
exclsded,      isk    H  Ji "J"'*^  "'  »  'Wy. 

diepTni;  .iil,  ^h    ("--""•"d  copy  i.  "enru.h  to 

gntnta  and  deeds  dulv  nr„vtli  Tl?  *"*"•  •"d 
•fld  reconl«lT^tt«t^'  r.^'  **'""*  "  J"'"™ 
eviden™"  ...^  '^.  ""'"•  "re  "as  good 
St  18^8  «l,iiV"?8Wl) :  St.  1803.  U^ 
*•  "'"oi  J  HoO.  Code  1B02  1  oBQc  /  -^T;,  . 
"py.  by  the  Secritarv  of  Sf-f.  ,  (c-rti«ed 
pl.tof|«nd  fn^irthU  StaU  or",  l^'i"  '"^ 
°f  -..gmnt  of  l-nd  fror,C5ta7e  'r'v  "JX 
la.  I  ^861,  Code  1802.  t  2SB«  (n„.i:B   i  *"• 

dition.,  and  on  ten  dw  .!  .°    >"'*  """'  <•«">- 

einpliflcntiona  of  reoinU  attl.ll  .  T  *".  '"" 
n.'«yor,  Oovernor.TSotary  oflo™  r  **"'  ?'' 
fW.  St,,,.   reciVable     h^^  "l^T}'!:.!"  f?^- 


111.   Eridence.   25  (Irttem  nt  I..  ''  ,''**■ 

to  F^onaltv  duly  .^"iJd  V,  "h""?-  "ti""?" 
exe,„,.life»t^) ,  St.Tssr  id  ""  Ki:''',''J 
(L-ertiheii  con  e«  ..f  «~,»j„i   "        ""*"«.     1,8 


exein) 

(certiKe.!  copiw  uf  reoo",;i"i'  "-  .     "««>«.     178 

iron  ore  an.j  other  S^  TJ^^^'IT'  '*'■'  °' 
al'le) :  St.  1893  il.   iC^    "^  [lersonalty,  rece  v- 

"conl'ed  with  the  Court'Tr   '"'  '^T*^''  «''*<»" 
1884,   id.    Evilen,^    ?ft"',±"r"  ""«);  St. 

St    1840   iV  11  /    i!«  7  '*«°nle,l,  receivable) . 
•We):  St.  1840    ii, J  ^"'''  "i^fled,  iwriv. 


Purri.  „  l"  1  '■"'"•ente  of  thia  State) ;  1795 
x-urria  v.  l.obinson.  1  Bav  tat  1.  „  j  '<»». 
fiiieut.  provided  th.  i^^-     ,  V"""* '"I'.v,  "ul- 

I'u  f«-e  J  ',i,e  deed  h^  h^hf/'u  ""*  i*"?'*"  »» 
po-«.  collateral  on,)? ig92«^i ""-J  jf'"  P»r- 

burnt)  •  llw  C."  i;^  '^•  '^''"'"  •>""  been 
8    E  4fl;„2i,'i  ,•*'•  »•  Crocker,  49  id.  242    27 

.ible.-  %  '?h^"dLu."'li'r'f  "'  •  deH.  aliVf,! 
method.  i,ulepenTe„t  of  2  aUtu'Jo^  """"»■'•' 
•»  to  certifiAl  copiL  in  R  8  ,TBn".r"» 
Jonea,  J.,   diaa.)  •    WA   r^L,     '1*^'  *  2361, 

8  8538  (theTli.'.^f::'*  ^.tt'.f^*'-  .^'"» 
copy,"  of  "»««•  ;L.  •    ""thenticated 

i.  "knowIed^?„;"^™^;'-''' '■"  ,*r'"'»^'  ^^ 

..Imiaaible  ,  ^n,,r  ti  ^4  86)  'i'',?;,^^:'''^'." 
(led  copy,  by  the'mriate;  ol  de«  J  ?r  *  <'*f*'; 
certificate  of  tax-Ml,  L.,  •  ^,',"'^  '  reconled 
fode  1886.1  MtTI'.J'.?,""*'"')-    ^'-'"««.- 


certified    copie,    if^|"'    !?i^"''  °'  d»'y  tode  1886,  |  M7T  '''Hiflv      «  «^i.  ^""^"^ : 

wealth   laitenu    aherifli'^    rxcorded    Common,  all  recorda   fJlil-kL   V  o^"''''^  '•op'''* "  of 

.ud  t  ji.i;:;^deL''i;"ati  .i^."'?}  "'?"••>«'»••  "-ti^ent;.  Trthi  Jtc'i'* '"  •"  v' «"' 

Court,  receirable) ;  8t    1848  1  under  decree  of  knowledfied  aWcertifi^  ^^  "°  '.'"'T'  "^  «<=■ 

(««>ne,  for  dee.1,  of  a^nntf  . '     '•-  *^v>dence,  1?  receive,!  M.^den^H"*^  «nd  re^i.tered  »l,all  !>, 
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EXCEPTIONS  TO  THE  HEAKSAY  RULE.         [Chap.  LIV 


(ooanty  eoart  derk'i  cot?  of  Spukh  bnd-^loen 


18m' uSSl'.'-  iJ°t""-4''.''"'  8»8.  "Wife- 
18X8,  Norflrt  ».  Nelioii,  Peck  188  (North  C«ro^ 

iro'  "ior"  i  ""**•  **'"»  »•  »■»«»»'.  8  yJw^ 
l»Si,  Mulver  r.  Kobertnoii,  8  id.  84  U  MrtiH*! 
»py  «.u.t  .how  tl..t  th.d,;d  h.d  bUnX,^ 

(like   Mtlver  r.    KohwtooD)  j  "   840    oSn«V 
Catro...  1  Hmnph.  514.  Sil  (^mi)  ^18^  ^ua! 

«^»«y ,  Here  the  m-ordinK  »«•  in  ii  State  not 
reqiunng  pmhet.  for  m^nling) ;  1868.  BroTn 
J.  8.r«««,  5  .Snee.1  889.  «»S  T  ISmTbo^,, 
M«..t«g„e,  _  Ten...  Ch.  Ap,.  '-  .  84  8  W  Bs' 
r«,M.-  B«v  Ci».  St.t.^  18M.  I  2311  r  dw'con.' 
reyince,  ai.d  other  i««tru.nent.  of  writing  he- 
tween  pnv«t«  ii,.  .ndual..  which  were  filed  if  th. 

the  hn.t  M»,.a«y  in  Febnury.  1887,"  .«  prov" 
eonr..fter.™.or.,..„. «'.     ^  Sj  ¥^1^" '^^  ^^  ^ 


Willi V  '«[;„.:.' .  -7  "'"finient  of  writi..g" 
lawlully   recorde.1  with  the  v  erk  of  a  conntv 

to  t!^e  ff'".P^f,?^'"''f'>o«led«ment  1>^Z 
to  the  law  at  the  time,  u  prorable  by  a  certified 
~';?.°f  «h«  "«>"1.  -hen  '«le.l  with'th.  ,««„ 
of  the  ,uit  three  -l»y.  bef,i.  trial  begun,  aSdu^ 

wS,i'?7h  "•  '.'■*  "T'"""'  ""'-"-tKop^ne.? 

w  lorgory) ,   {  4667  (a|i  mstn.menta  permitted 

w^^;.  'thJri„r.e.C"or^  «rr  3 

.d   5a9  5«5;   1878,  Wiggin,  ,.  FleialTM  id 


»..!:;  K'aVin^'3.1;  ^^ 

t^ '  K     . .  '"''•'^K  drciiioni,   de.liM  wS! 

te'"'i"iirp^n.'"^^7«^9 

Hatchett  r.  Connor,  80  id.  104  1 10.  ii-l' 
Wood  r.  Welder.  42  id.  SM  ios'-  1877  i'^' 
r.  Cardin..,  47  id.  260    287.  1A7«  n  •  *'"" 

fedmondwn  ,  Lovell,  1  Cr.  C.  OIm'-  il^ 
M  Keen  ».  DeUncy,  6  Cr  22  •  lain  ah  i  ' 
".   Knowlw.  2Cr''r    n■roi"A"!.8fef^''«- 


«" '  »««:,  nTw-  York  B.y"S;.r;."^n 
18M  h.,~;l''  '",>''"  "''"°'«  ""» New  York) 

2ith^  '""*  J  •«»"«-~l'r  do„  nord"»n2 
to  Ignore  Ae  preceding  ruling! ;  .ie  eapeckK 


b|.  'iMi'^u^."!^-   '•  William.,  61  id.  5         dulv  fili?ii.L'i"  ('^'^«'»<»niU  copy  of 


SS2  MS .  iMili;  f"""**  '•  "orelle,  88  id. 
ow»,  4  S.  W.  843  certified  .-opy  not  admiMibll 
to  prove  execution  of  chattel  mortgaTj^Tsgi 

».  Walliugford:    88   id    «?»' 32  8^'w'i'i^'S" 
fu   •  f.  •  *■•  "  ■  8*0  ;  in  th  s  State,  aa  in  (]«»•. 

..ra^i.  "ifers  s^Tii'Si 

Caaiano  7id   s»  «?  V«',<j  ™*'  Humdon  ». 
u-dDuamble)  ;   1862,  York  ..  0,^  Tii  85 


"":.!?""'  V^^ol  M  the  execution  of  the  atud. 
»»l  ) ;  rirmaU:  St.  1797,  Stata.  1894  •  Ml « 

reJJ^^jr^"""^/  *  *^  t^rt'fi*!  copy  of  J 
1M7  wni-'  '^"'JJ-  Howanl.  D.   Chip.  173 . 

town.p„pri,to»'Xkf  elSud^:  i'thirtt 
Nei  A"  d°«  "S  "J"-^)  ■■.  »»<«.  BuahTvan 

'ttoS.iy*L'Zv2^.a:j.^7.^',x";;:f 

(town^erk-a  recori  of  Ito^niJttt'  .It'^* 
448  n«l  f,  ^   ""'".■';.^  .?"•  *8  iJ.  436,  448 

»;W'X'ri;''^ltrtL"i:^t 

^^.pphed  to  exclnd.%  copyTl7e«i 
^r»gi«t«wd  u  the  wrung  county) ;  IMJ,  p^J^ 


I 
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it  any  the  le«  adn.i».ible  («»M  Swr  21^^  f «»■  doe-  not  make 
authority  of  the  officer.  aJd  a  'tU^Z^X  e^uJw^^^^^  "  '^' 
cipla.  Then,  i,.  in  the  United  SutesTtl.e  addition  fde"':^^^^^^^^ 
the  Federal  Con.titution  (Art.  4.  §  1)  and  the  FpT»i  p  ]  o  ''" 
(§  m)the  Couru  of  eaJ  State 'aVij^^fj':.  ^^TulHal^rlnd^^^^^^ 
to  the  record,  of  other  Sute..  and  thb  may  welf  be  Zld  t  impl^^^^^^^^^ 
recognition  should  be  given  (not  merely  a,  a  matter  of  comity  buJ  la 
matter  of  legal  right)  to  an  official  authority  created  by  the  ^wIJTSu 
State  for  its  domestic  recording  officers  ^  '"'°*'"" 

It  is  generally  conceded,  then,  that  the  registry  of  a  deed  in  another  State 


».  RoMnwiD,  34  id.  683,  S8»  (the  clerk',  duty 
"  "W*'^'."  {".""J'fJ  »  eopy  of  the  reconi,  not 
of  the  ongiiial  de«l  j  but  •  "copy  of  the  deed  " 
will  be  intended  to  Dieui  •  cony  of  the  iwonled 
deed);  18(14,  188»,  Towueeodf V.  UowDer.  27  id 
n».  126,  sa  id.  188.  ]»8:  ISSa,  Colch^eter,: 
Ciilrer,  39  id.  Ul,  lU  ( Willianw  v.  Bih 
nii|iroved  ;  but  hrre  in  a  •iinilar  coae  the  fact  of 
•  I'lTcediiig  contract  to  convey  aufficnl  to  admit. 

■  ."'irl„,  <5/''''  '•  '***•  P™"  »•  B«"l«,  84 
id.  891,  897 ;  KirjrjBia ;  Code  1887,  f  8876  (no 
certihrd  copy  of  «iiy  deed,  Mill,  account,  or  other 
ongin«l  |ia|i«r  refjuired  to  be  recorded  in  a  court 
i«  to  be  uaed  as  evidence  in  phic*  of  a  destroyed 
original  or  record,  until  auch  copy  haa  been 
admitted  to  record  in  anbatitution) ;  |  8833 
(copies  of  dioda  iin|ierfectly  reconled  under  eer- 
laiii  early  statutes,  receivable  ;  theae  early  atat- 

1/94.  Turner  ,.  Strip,  I  Wad..  819,  822,  ««wj 
1796,  Lee  r  Taj-cott,  2  id.  276  (atteate.1  copy 
of  lan<l  ratent  recorded  in  the  county  court 
ailinitted ;  here  being  old  and  acconipanied  by 
l«s^on  ;  Lyon^  J.,  Aiu.) ;  1797,  Maxwell  r. 
Wht,    1  Calf  1  7,   121,   tmbU;  1804,    Honl 
r.  OiKhman    6  id.  879,  184;  1815,  Kowletu  r. 
Daniel    4  Munf.  478.  482  (ceiUKed  .-opy  of  a 
tecon  ed  dee.1  dated  1765,  teceire<l :  no  liwona 
given);    1821,  Bak^  ,.  Preaton,  Oilmer  235; 
884  (repstry  copy  admiatible  ;  deAoite  decision 
after  ample  arpiment) ;  1824,   lien  v.  Peete.  2 
RMd.   689    643    (certlBe.1   copies  of   reconied 
<l«d»  ire  "every  day  admitted  without  other 
evidence    ;  even  if  deeds  are  not  lawfully  re- 
f?"'!?' ~»"7  ?!•  •Jm'-ibI'-.  otfiinat  the  maker 
h\   virtu,  of  his  acknowledgment,  or  against 
th.«e  c  aiming  nnder  him  snbwnuently  to  the 
a.l(nowl«|g„».,„) ;   1886,  Petermans  «.  Law    6 
Leixl.  68?.  626  (certifted  copy  of  North  Carol  n, 
dee.1,    defectively    authenticate.1    as    to    aeal 
Mc.  adimtted  un.lrr  .tatute);  1846.  Pollard  v 
Lircly.  2  Oratt.   216,  218.   4  id.  78,  80  flike 
Bekrre.  Preston);  1862,  Hauler  ».  King.  9  id 

677  (offlcecopy  of  a  dml  not  duly  authenticated 
Wfore  reeor.1.  ,.lmMUe,  where  the  inqnirftion 
•mder  which  both  claimed  referre.1  to    he  deed 

J^T-tillA  )***•  ^i-^'  '•  «"'>'"'".  31  ^■ 

429,  43S,  440  (power  of  attBniey) ;  18»7,  flwley 


r  BM  98  v..  816.  M  8.  E.  829;  tTasMng. 
torn:  CodeaandSuta.  1897.  f  6046  ("anydeJi 

W^Z""'  ^ai'  "'°'?«^.  or  other  w'^th^- 
1««  fully  recorded  or  filed,  is  provable  bv  conv 
tf'J"''^'^  by  the  olBcij  cu.^,;;  nnder^^ 
li  "-i'  '"?•  •"•*  "  ■«"'•.  'hen  with  hia  offl- 
Z  ""'"T^ '  ■»  *"2  (county  auditor's  ceiS- 

^iL^T'Lf  '"  '»•»"•»•■"  •'"V  •"knowledged 
■broad  and  recorded  here,  adniiaaible  "to  th. 
«.me  Mtent  and  with  lik.  effect") ;  H-eMyl^. 
mnia:  Co,U  1891,  c.  73,  11  7-11  n  (cTrtifiM^ 
copy  of  a  duly  reco«le.rd!^.' ,!dmi:rb^''to 

deed  not  properly  acknowledged  or  proved,  ad- 
mijaible  to  prove  contents  only,  in  ca^  of  l^.)  j 
c-  ISO.  14  (certain  recorded  deeds  of  Vinrintt 

m  ii  B  1l '^ii^'S.^'"''  ••  ^"^""^ " '™: 

I  4166  ("every  conveyance"  executed  and 
scknowWoed  or  nroved  M>  a.  to  be  entitled  to 
•Ti?  a.'  .  ''fT  '•'"'•l-ten'  from  the  t'.  8.  or 
.i!  r  i!Lj""'  "!.•  "^"1  of  "'her  in  the  regi^ 
try  ',f  deed.,  and  every  document  "affecfing 
Uii'.  or  the  title  thereto,"  kept  Uwfully  with  f 
reuyerof  deeds.  i.admiiible'^^'wSYfurthe; 
S^..  "^f  '  """P"""  «»y  pre.umptiv. 
effect  as  evidence  ia  given  by  law  to  aBv  auch 
patent,  conveyance,  or  inetmment,  auch  Jwort. 
h".vr.K  •i\'*'''j  '*:?"''^  "T*"  thereof,^! 
of  a  conveyance,  admiWble  to  prove  title  In  , 
cnimnal ««,, ,  1 2318  (certifled  copy  of  .  M,.,,,* 

H  11  hcliff  r.  Hinman,  18  Wi..  m,  186  1871 
Sii.itb  V.  Gsnle,,,  28  i.1.  685,  6*8,  187J,  Evan, 
•^  Spnigue  80  id.  808.  SO.%  i,„6/,;  im 
?«TV!Li-"'"«-»'*J^-  228,  227,82  N.W 
of  .•n.^'""'  «*'■*••  I»87.  »20  (thcrcoid 
m  ?-  Tf*™?*"?  ""'f""!"*  "ny  interest  in 
Zi  1  **"rJ"1'"'y'.  •'•''y  •'■k'wwhKlge.l  or 
prove.1    or  the  i«ri,ter'.  eerti«ed  transcript,  i., 

«  ml  p.     "?*  ^i^'f^t  •«  th,  originil") 
lm^Jft.'°^^^  "11  |«|*t,  tiled"    in   tl» 
"•c.  of  the  ry^t^„  of  deeds,  and  tnuacriirt. 
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•imple  and  orthodox  view     r2Trt  ««  il  tor  local  wgistimr^    Thi.  i.  the 
.ddJionaU,.  »u.t  not  «:e«,l/aiJ^Cu^tnu1  *''!  *''  '^^  '"''• 

h«p«  plausible;  but  it  is  iaconriBtontvrith^h.^J^uJ^^'^'^!^'^^''^'- 
eipounded  (ante  8  ltt4«^  .!wiT  •    .      o^hodox  principle  almdy 

for  it  i.  immatL  w1  i  thTfoT*"'"''  '°  •^'"**  ''^"'y  J«ri«Iiction^ 
.dmis«ble.orwhetlritLthe«  J1"'!?k'*''".'*  expre«ly  make,  it  there 

officer  there  has  an  expn«s  Mthlritv  ImIk  •#         ®,T'  *'*'''8  '"  **"»  *»>« 
would  have  been  buE  Tfo  ^7  h  ""*''.'^  ''^  *'  '^°"«»»^°  ^^ 

two  view,,  that  the  "SL  lurhS  JlZ'l'  T/*"  "»!»"  »'  ^^e*  first 
dul,  observed,  and  a  r^Z^lTLTZtluZISr'^.  'T  °""*  "^ 
ejected,  under  the  genen>l  principle  (ani/wQ^^^^^^^ 
be  maintained  (as  a  modificatk^n  n*  vJi^'  '        Tr    ^^^  "  ™'y'  "Sa'". 
foreign  registra  ion  svTm  in  r*^L         ff  P"*^'"*  ^»'^')  »•>"»  ''the 

under  the  foreign  system  no  ^^Zl  •  •  ^  "cognized.  For  example,  if 
-cknowIedgm^roTJ^f  ^rrS^"  for.informing  the  register  by 
foreign  Sui  to  «c«ptT„ch  a^i'^^r"^  ''^  '^"""«"'«"  "'  ^•>« 
allowed  to  override  a  funTmeZ  «  ■  •'"''*'»«!,°'  "«=«tion  »hould  not  be 
respect    This  iTmYtation  JoTe t^^^^^  "'  ?«  ^""^^'^  ^^  »  that 

reconcile  it  with  the  vfew  that    tl^  •"''''' =    «nd  Jet  it  is  difficult  to 

upon  the  Fedeml  ConsSrution  •  'fo,  r*"'**.""  '  ^"''^  ««*•"«"  ^^^^^ 
(4)  Finally,  it  m^jZ^ThJlJ^  constitutional  command  is  abslte. 
rules  above  tha^'he  fo^L  «  -^^  ""  "  enlargement  of  the  first  two 
case  in  h£d]lj„  a^Ze^T^"  "  """T""^'  ''  '*•  '"""'"t^*  «  the 

^-'^'•''  •  "Myw ;  •  rocori  eopr  allow«l  u 
proof  of  exfeatiwi,  tbongh  not  ifcmn  to  k.!! 


few 


•  The  contiary  hn  he«i  held   in  Oeonri,- 


1884,  Bwkio  v.   .ciuun.  /«  u,    vti  /„  ^_ 
r-corded  in  AUt.™..  idthoaniher  .lS".2?S 
execution,  excluded)  ;  1884,   ?,„.  !    ^Tj' 

297'S..''""'"'-  "'•""^'O''.  «  Mo.  S95. 


!■.  84,    384  (certified  copy  of  power  of  attnrLIJ 

»ot  duly  ^^^  i  New'''^„rk.'::rcii.; '.; fj^ 

l!I^  ;  *^''''  "  '■•■   W«.  81  Atl.  1024  f^' 
«i«u«i*   held  rece-vb^  in  New  Je™.,  „X 


3040 


ir    am      "••' ■^"""■we  in  «ew  Jenwy  nmleV 
»?">«»  br  Lipfi^t,  J.) ;  18B7.  S^iS  'pTk 
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by  ■tatnte.*   It  ihould  be  addad  thm*  fi.-  « • 

to.d.   Certain  mLTjJ^ll.'^tdw"';^*^ 

now  to  be  conddered  O'Pen^ng  upon  the  fon^oing  principle.,  have 

(1)  Sappoae  the  itatute  auihorues  ths  ««.rrf.—  u  .  j 
probaU  ofu»cuivm  before  the  iSrar  rS?*!    "'  **•  "*'  ^'~^'  /«"• 
to  prove  execution  (according  to  rte  pincTple  oM  mT^^^      inadu,««ible 
may  not  the  n«i.ter  be  u.^  to  show  thV  1.?  J^!'  "Z^')'  ""verthek... 
that  iU  execution  ia  othemiaTevideniJ.       f  ?  °    "^^  deed,  auppoaing 
accounted  for?    It  would  ^^  thafTt^uW    /'".V"  ''°»-P«^"o^n  if 
ia  an  authority  to  make  a  copy  i„  the  TJu/        '5°  '"*''*'"'y  »°  "''"'J 
that  purpose  at  least    This  JZms  tl  L^ »!  '  "^'^  °''«''*  *°  ">«<«  ^r 
.»d  it  ha.  also  been  reach^dt  ma^y tHn«?an?'  """'*  '"  ^"«"'"'^'' 
.tatute)  for  record  copies  of  ancieTdocum^^  ^    t  "omet.n.es  by  express 
ficiently  evidenced  by^heir  ant^uky «  "*"  ^^"^  "«°""°°  ^»-  ••"- 

cution;  nevertheless,  may  thTre^ister^  £  "'  «rf'«i«iW«  to  ;m,r«  «*. 
*-*.  of  the  deed.  "iumiChaU  ex^l^„  T'l!'  "t  «^'d«»''e^e  ..,. 
its  non-production  accounLl  for  Thr  2  ^^^  j^l^'herwise  proved  and 
preceding  one;  because  in^tcale  there  wl?  ,^'^''"  f^^"^  '«>»  »''« 
copy  of  the  contenu.  while  here  thrd„„r  v  ''''"  '"*''°"»y  *°  ^cord  a 
ity  to  record  a  copy  L  ^'^^.l^  1'  L^Sltt  t''''''  *'*«  -"*•- 
«. «.  does  not  the  whole  authority  faH  tn  th?  ^  ,  ""'°"*  "  *°  execution ; 

ex«,ution  are  not  compliJil  w"  h  I  i  L^T^'k  "^'  '^l"'""*"*.  as  to  " 
realm  of  the  substantive  law  ha.  been\l  ■"»?""«  q««««on.  and  in  the 
judicial  opinion  in  its  bearing  o"  thTJw  T.°^  '^'"'^  ^^''^^''>  of 
of  a  deed  will  serve  a.  snfficientlegil  „o't7c^t"srb  '"  ""  '"P'P^'  «-"» 
more  poetical  view  wems  to  be  that  tS  ^  !^  '^"'"' P"'°'"^'^-  Th« 
Beparable.  and  that  the  record  is  tw!  ''""'^  ^  "*^"«»  »  copy  is 

;ent,.«  By  judicial  rulinT^nl  expLsT  Zurr'"'  "*,  'T  ^  P"'^^  -- 
f.«;  record  copies  of  .ncient  deeds^"  bVtt  i-  n^r^^^  '^  ^"  ""^^"^ 
ordinary  de«ls.»  '      "'  ''  "  "°*  ^'^ely  to  be  accepted  for 

Vi)  Suppoee  that  the  offeror  of  a  duly  recorr1«^  a    j        ^ 


v.Di«  8o!,th  Urolin..l!r.i   "''"••  P<»">».vl- 


Powell  e.  Hemlrick,,  On'  '    **'•  '  •»• 

^   Th.^«.bject  U  tre.tod  nnU.r  th.t  h«d. 

•  Sj.  Fiott  r.  Com.,  V..,  cit«l  anU  t  mi 

principir  ^"^''  """^"^  •>»*»  that 


IMl 
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evident  of  the  dS-.^S:?'  W  h7S;S^:„rS"'r*'  ""  »^'  *^^ 
court  buf  uot  to  bring    heaforiTi    J^"*  ***"^  'o,  .  d.«i  i„ 

in  the  other.  The  .iZj^t  to  71  «„?  '  u  *"*''*  *»"*"j'  »«  •««« 
the  faulty  woriina  ofThTe^li^  ^1  ?^  '"•  P"****'  ""^Ij  «!»« 
merely  Lt^:'rl^ i^T S^U^T'  ,?!'  '»-*"^ ''-"•S 
original  deed  wa.  shown  to  be  St  or^hLT^''  ^  ""^  '''"»  »»« 
.uggeation  wa.  that  this  .ututTry  auho' tr^  ;»V.il.ble.  and  the 
ca«  of  a  deed  loat  or  the  lika  B^t  the  Ll!^  "^""'^  *°  ''*"  '»««»«» 
intended  to  sanction  the  rule  1«,S   *''1\»**«^>'7  P«>viso  was  in  reality 

no  other  linuuti^";  In^^.,  TZl  Kn'ttl  °',''''  °"«^'^'  ""^  ""^ 
the  execution  «u.ained  to  be  pl^ved  ^hJ  .!^  M  ™''  *"'  """•'^'  ""^ 
take  probate  of  execution  w«  suJl  In  fSl  «!^  "J'  ":*''*"y  "»''°"*y  ^ 
that  purpose,  even  thongj  .Tww  noi  n^i  f  *'"'  •~"'**  *^  ''•*''^  ""^ 
This  resukwas  geDemlfv  ^.Th^/?  °'^'^/»'  P«>^in«  the  deed's  contents, 
.tatutes  have  oZZSl Ztrn^r^''"^  construction,  and  the  aode™ 

^,(4)  Supper,  the  «Xr^/  Jnt^7j:^r5i'"'^ 

filled;  nevertheless,  proof  of  execudonmlv^^'  wquiremento  not  ful- 
by  cnlling  the  attesuSg  witness  if  thatil^J!  Z^  'V'  "'1"""^  ""^- 
§  1 287),  or  by  evidencing  the  genLenL  J^t  ^  ""'^"  ""*'•»"  ™J«  («»<«. 
document  an  ancient  onf.  undfrrtr  ^u  1  f^^^fj^^^^^^^  \"'«'^«  »»•• 
appropriate  mode  (as  enumerated  past  r213U^'AJf^'Z^-^''y'^^" 
record  may  under  the  "ubstanUve  k;U"tL  .ILT  '^*'''''  »'  '^' 
render  it  immaterial  in  the  case  and  TJhTt  'J/f^'^'^y-  "^  ""y  thus 

5    ■'•".""on  by  •  witnm.  the  i>irti«  tlT  .1^ 
«»«••  being  ,l,|,'to  wriuT^I  l,.%  "r'.?..*?^  ',^' 


•  The  •Bth(  riii-«  .>re  eollectod  soK  (ism 

18«,   HotchinMn  ».  Kelly,  10  Ark.  178 
18   i  •»  ,\m  the  c«n  cited  «n.lcr  I  12M 

.-..l„A*'^"'';T»  ."-P™*.  81  Ale.  268.  268 


^'^^^'iC6:iT'j^rxu^^Z 


SOM 


•ben  it  »  .hown  tb«t  it  i,  K.^ally  i,„piS 


n  leso-lUi]  WWMTEBS  or  CONVIYAKCEa 


M  embodying  hi-  «rf««Ji  o/tl^eJcZS  Th  '"*  *""'•* »»  '^^^^ 
•njr  p«cticnl  bearing  for  the  Uw  in  theT;.!  J  81^"^*""  u"  '""«"  '"- 
now  everywhere  admiMible ;  excent  that  a  mJ  •  ^  '  ""**  *''"  "'K'^ter  ia 
»  deed  may  be  proved  when  theTietitL  "  **•"'  '"SS"'*^  ^y  which 
.Ututoiy  rule..  I,  the  ««lster  SnT«  e!l"?  "V"^'  according  to  the 
•nd  (pn,b.Wy)  if  «,„.  f::^^^,  e7£^  "t  2^J.''^:^^^'^fi'«'>nt  made, 
then  it  would  Mem  that  the  «Slte1L„trv  ?^  "/''^"'^  t'*-'' 8  ^^ 
•n  «lmi«ion  by  the  party^ppoS  I!^  ^  T^^  ««  uwd  a.  embodying 
thermore.  whenever  byTnCrl.  „,     ?.  ""'  •«'"'<'wledgment.»o    J- J 

irregularity  of  the  legistraUon  ia  ot^ZJ^  '^'"'^  execution,  then  the 
suggeeted  in  par.  4).  Finally  ."ch.r.dTi  ""'''!:'*'  <'"'  '^*  "«•«"  J««t 
referent  to  tk.  rJ^ry^ntJ  TZtt^:7'  « ''"  '^"''  "P'"""^  -''* 
regard  to  the  irregularity  of  the^^'  Jl  '"?/*  *°  "^'°'t  >»  without 
execution."  '        '"*  "~"  "nd  without  other  evidence  of 

For  example,  the  notoSu/p'aenion^"^^^^  *°"^'''«»«'  «-»S 

0  a  certified  copy,  of  a  docTmlt  pu  '  rtinTt^;:?''  """'"'^  J^'-" 
title  may  amount  in  effect,  under  anothlTnrin*  ^  T  *  ■.*'***°  !*"«»'  with 
net.-  conatituting  a  e^mV/SoTcot  J,TiS^r'5  ^;">'  ^o"  "verbal 

=tirre":sr;ri:rr£^^^^^ 

.tatutea  authorizing  ;S;aT™t:n^ve^x°;reli?rth"^"^  «-«ra.a.'The 
to  .ake  the  «>t^  i„  certain  .rm\    St^VE^eXr^rrS 


UPDM  u  giTsn  the  oonv.-v«nc.  i.,.v  i i  ..>' 


R- Po-  «.  McArthnr, 


•  J<«<«,  |I«M. 

"  Kott  »  Oon,.,  V,.,  cited  «ut,  f  im  . 

9043 


defeodant'a  deslingi  m 


corrwt).  „ 

Colo.  **1.  86  pic.V  Jf.VriJf''!"''''    "> 
i»*.  H  1777,  218S.      '        •""ORoiM  in«tancei 

1885,  8t«iner  ».  Snow  An  A  I.    in/ 


«»<<»oconr  mowTioN  mr  aun 

(ANSI  and  ISO  TEST  CHART  No.  2) 
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principle  of  §  1639)  admissible  to  prove  whatever  facts  are  thus  authorized 
to  be  entered,  —  that  is,  usually,  the  time  *  and  the /ac<*  of  record ;  on  these 
points  the  statute  commonly  makes  the  entry  expressly  admissible.  The 
entry,  conversely,  is  not  admissible  to  prove  facts  which  the  registrar  is  not 
authorized  to  record  or  to  ascertain.'  In  practice,  the  only  controversy  that 
has  here  arisen  is  as  to  the  conclutiveness  of  the  record,  —  a  different  prin- 
ciple {ante,  §§  1346,  1352).  Whether  the  record  is  evidence  of  the  deed's 
deliver!/  is  chiefly  a  question  of  the  presumption  as  to  delivery  {post, 
§  2550). 

§  1655.  8am« :  Sundry  Qaestloiu  involving  CartUlad  CopiM  and  Bwom 
Copies  of  the  Ragiatar.  In  the  foregoing  inquiries,  it  has  been  assumed  that 
the  register  itself  is  offered  in  evidence,  and  not  (as  is  usual)  a  copy  of  the 
register.  Does  this  assumption  affect  the  correctness  of  the  results  reached 
under  the  foregoing  principles  ?  By  no  means.  If  the  register  is  not  pro- 
duced, as  of  course  ordinarily  it  cannot  be,  this  inability  to  produce  it  serves 
as  an  excuse,  under  another  rule  {ante,  §  1218),  for  using  a  copy  of  it  (sworn 
or  certified)  to  prove  its  contents.  But  this  use  of  a  copy  of  the  register  only 
removes  by  one  stage  the  general  inquiry  as  to  the  admissibility  of  the  regis- 
ter. The  copy  is  of  itself  of  no  efficacy  except  to  prove  the  contents  of  the 
register ;  and,  having  thus  proved  its  contents,  the  party  is  merely  in  the 
same  position  (ante,  §  1226)  as  if  he  were  offering  the  register  itself  in 
court ;  and  thus  he  must  after  all  face  the  main  question,  whether  the  regis- 
ter itself  is  admissible  for  any  purpose,  —  the  question  dealt  with  in  the 
seven  preceding  sections.  The  '  .udamental  inquiry,  then,  so  far  as  concerns 
the  evidence  of  execution  auu  ..ontents  of  the  recorded  deed,  involves  the 
admissibility  of  the  register  itself ;  and  this  must  be  first  determined  upon 
the  principles  just  examined,  before  any  other  question  as  to  the  use  of  copies 
of  the  register  can  be  of  any  consequence. 

But  suppose  that  the  admissibility  of  the  register  has  been  settled  in  the 
affirmative,  and  that  none  of  the  problems  discussed  in  the  foregoing  sections 
are  concerned,  and  suppose  that  a  copy  of  the  record  is  desired  to  be  used, 
then  certain  other  questions  arise.  It  may  be  premised  that,  in  the  tradi- 
tional usage  of  the  profession,  a  "  certified  "  or  an  "  office  "  or  an  "  attested  " 
copy  (being  one  and  the  same  thing)  is  a  copy  given  out  by  the  official  cus- 
todian of  the  record  and  certified  or  attested  by  him  as  correct ;  while  an 
"  examined  "  or  a  "  sworn  "  copy  is  a  copy  made  by  some  other  person  and 
sworn  to  by  him  testifying  on  the  stand.* 

(1)  May  a  certified  copy  by  the  registrar  be  used?    This  is  a  question 


*  It  ia  also  evidence  of  the  time  of  the  iWd's 
receipt  for  registttttion  :  1822,  Sherman  v.  i^oble, 
4  Conn.  247,  256.  Compare  the  coies  as  to  eer- 
tifieaUs  of  record,  poH,  {  1676. 

*  1896,  Thompson  v.  Anderson,  94  la.  6S4, 
63  N.  W.  365  (certificate  of  a  reconler,  in- 
dorsed oil  a  mortgage,  admissible  if  the  law  re- 
quires  or  authorizes  the  certificate  to  be  made) ; 
ISSl,  Jakway  v.  Jenison,  46  Uich.  (21,  622, 


2014 


D  N.  W.  8S6 ;  1894,  Gameau  v.  Hill  Co.,  8 
Wash.  467,  473,  36  Pac.  463  (lien-notice  ;  the 
oriirinal,  bearing  a  certifirate,  receiveii). 

*  1866,  Charlotte  v.  Chouteau,  21  Ho.  590, 
697  (a  conveyance  of  a  slave,  authenticated  by  a 
Spanish  official,  in  a  region  where  slavery  was 
lawful,  is  no  detenniuition  of  the  transferred 
person's  slavery). 

^  Set  *  farther  explauation  ante,  (  1264. 
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whether  the  registrar's  hearsay  official  statement  as  to  the  contents  of  the 
record  is  receivable  under  the  present  Exception.  A  certified  copy,  however, 
of  any  document,  is  of  the  nature  of  a  Certificate,  not  a  Register  (ante, 
§  1637),  and  this  inquiry  properly  concerns  the  admissibility  of  certified 
copies  in  general  (post.  §  1677).  It  is  enough  here  to  note  that,  at  common 
law  in  this  country,  the  principle  was  recogni^ed  that  every  custodian  of 
records  had  an  implied  authority  to  certify  copies  of  them,  and  in  particular, 
as  to  registrars  of  deeds,  that  by  statute  almost  everywhere  the  registrar's 
certified  copies  are  expressly  made  admissible  and  the  mode  of  authentica- 
tion prescribed.* 

(2)  A  few  of  these  statutes  that  expressly  make  certified  copies  of  the 
register  admissible  fail  expressly  to  make  the  regiOer  itself  admisgihU.  It 
is  obvious,  however,  that  this  omission  should  not  render  the  register  inad- 
missible, supposing  it  can  be  produced.  The  certified  copy  merely  proves 
the  register's  contente;  and  it  would  be  absurd  that  a  document  which 
merely  evidences  the  register  should  be  admissible  to  prove  the  deed  (from 
which  it  is  twice  removed),  and  yet  the  register  itoelf  should  be  for  the  same 
pul-pose  inadmissible.  The  whole  virtue  of  the  certified  copy,  for  proving 
the  deed,  comes  from  the  register ;  and,  if  the  register  were  inadmissible,  the 
singular  trick  would  be  performed  of  making  an  inadmissible  thing  admis- 
sible by  merely  copying  it.  The  clear  implication  of  such  statutes  is  that 
the  register  also  should  be  admissible,  provided  it  is  in  court ;  and  this  is  the 
usual  judicial  construction.'  It  should  be  noted,  however,  that  we  are  here 
dealing  merely  with  the  admissibility  of  the  register  so  far  as  the  Hearsav 
rule  and  the  present  Exception  are  concerned.  There  may  be  other  reasons 
why  the  register  itself  should  not  be  admitted,  —  the  reason,  for  example, 
that  the  law  has  forbidden  its  removal  and  that  its  production  is  therefore  a 
violation  of  the  law ;  or  the  reason  that  a  due  regard  for  its  safety  and  for 
public  convenience  requires  its  continuous  preservation  in  the  registrar's 
office;  these  reasons  have  sometimes  availed  with  Courts  (post,  §8  2182 
2183,  2373). 

(3)  Suppose  the  statute  to  make  the  register,  or  a  certified  copy  of  the 
register,  admissible ;  will  not  a  sworn  copy  of  the  register  be  equally  admis- 
sible ?  On  principle,  there  is  no  doubt  that  it  would  be.  The  reason  ap- 
pears in  what  has  already  been  said.  The  register  is  the  fundamental 
document ;  the  registrar's  entry,  based  on  the  probate  made  to  him,  is  the 
official  statement  to  which  faith  is  given ;  and  the  primary  object  is  to  offer 
that  statement  in  court  The  register  itself  cannot  be  removed ;  so  that  its 
contents  must  be  proved  by  copy.  A  sworn  or  examined  copy  is  the  most 
straightforward  and  unquestionable  mode  of  doing  this ;  but  the  statute  has 
also  expressly  authorized,  by  way  of  exception  to  the  Hearsay  rule,  the  use 
of  a  certified  copy.  This,  however,  is  merely  an  additional  means  provided ; 
there  is  no  reason  why  it  should  displace  the  other  preexisting  legitimate 

*  PM,  II 1677,  1882,  where  the  tuthorities  tie  ezamined. 

*  The  caiei  ue  collected  anU,  1 1186. 
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means.  The  circumstance  that  the  statute  expressly  mentions  a  certified 
copy  only  is  no  reason  for  excluding  the  other  sort;  for  that  mention  was 
intended  only  to  remove  the  doubt  which  otherwise  might  have  been  raised 
(poU,  §  1677)  wliether  the  certified  copy  could  be  used  at  all.  A  sworn  or 
examined  copy  is  therefore  equaUy  admissible,  as  it  would  be  for  anr  other 
public  record.*  ' 

(4)  A  superficially  related,  but  entirely  distinct  question,  is  whether  a 
certified  copy  is  preferred  to  a  sworn  one;  i.e.  whether  the  former  kind 
must  be  shown  unattainable  before  the  latter  can  be  used.  The  orthodox 
and  sound  opinion  is  that  no  such  rule  of  preference  obtains;  the  princiole 
has  already  been  discussed  (ante,  §  1273). 

(5)  Since  the  register  is  the  fundamental  document  wtose  entries  evi- 
dence execution,  it  is  to  the  register  alone  that  the  certiaed  copies  must 
relate;  a  eertijied  copy  of  ths  deed  itseff  is  unauthorized,  ind  can  evidence 
nothing  In  form.  then,  the  certified  copy  must  be  of  the  register,  not  of  the 
deed ;  although  a  certificate  in  the  latter  form  could  hardly  be  made  excent 
by  madvertence.  and  would  therefore  be  liberally  construed  by  the  Courts' 
§  1676r  "■''  "^"^'^  appended  to  the  deed  may  be  admissible  (poa. 

§  1636.  Sun. :  Oth.r  Principle,  of  Brldeno.  l>l«ateUn«ted.  We  are  con- 
cerned here  only  with  the  use  of  the  register  under  an  Exception  to  the 
Hearsay  rule ;  and  the  following  discriminations  are  worth  noting  0) There 
IS  m  practice  always  o  be  considered  at  the  same  time  the  rule  requiring  th" 
prod^utton  of  the  original  of  a  document,  with  its  exception  for  reafrfed 
deeds  (arue  §§  122^1227).    (2)  There  is  also  to  be  considered  the  p^nctle 

menu  n'of  rr  T^'u  '""'^^  ""''^  °'  «^''^«°'''"8  '"^^  contenteTdcLu! 
ments  not  produced.  -  that  is.  as  between  copy  and  recollection  or  as  be- 
tween dtfererU  kinds  of  copies  (ante.  §§  1265-1275).  (3)  aZ  there  are 
?Z?  ;.f  tK''"'°'°«  '^'  qualifications  ot  ^  v>itness  to  ajpy  (S  88T277 
1280).  (4)  There  are  also  rules  about  proving  the  «-A.Tand  not  meS; 
a  part,  of  a  document  (post.  §  2107).  (5)  Finally,  there  ar^  rules  1  to  The 
J"2t2;r        ^"  '""'  °'  genuineness)  of  a  document  produced  ^^H. 

§  1657.  Heoord  of  A«l,n«ent  of  P.t«,t  (of  InTMtton).     It  seems  for  a 
kng  time  to  have  been  the  understanding  of 'the  profession  that  Z^e^r^l 

execution.  That  this  opinion  was  unsound  seems  clear,  in  the  light  of  the 
foregoing  principle  (ante.  §  1648),  so  firmly  enforced  bv  the  r„.S]  t  T 
various  jurisdictions ;  for  the  Federal  law  re^tTng  the  rLSof^uct  ts' 
signments  prevides  for  the  registrar  no  means'^f  informingTmse  as  t^  I' 
genuineness  of  the  document     Nevertheless,  the  Federal  fudSyf"^!'; 


^^!^-.^  "  "^."""'W*  "without  proof  of  the 
•ngu>«I  ')  i  mU  case,  cited  ante,  ff  1226-1227: 

804» 


laao  '''^V'«k«'T  "•  B«n»on.  26  Cta.  882,  588  : 
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years  recognized  the  register  (or  a  certified  coov^  as  admi«iKU  f„  „ 
assignment's  execution  and  contents.i    In  Z;^„nmi  lo^"'"  ^*J' 

he,,  ,.,,rf»do.  ...  c,„8„.d  t.  .ill.  .t  per^Mlt,     Th.i,  ^.,S  Zi' 
fore,  Snding  the  due  eiecntion  o(  a  .Ul  .Vre  not  L,itXll ,    "??•  ""^ 

rt°  r  :"h"  ,"  ""r""  ■"  ""^••'^»«  "^  s  1'  .ri^itThid 

no  authority  to  deal  with  wills  in  that  respect : 

1726,  Chief  Baron  Gilbert,  ETidenno  71  •  n  w  .  _  j  • 
.Utnte  of  will,  or  by  cwZml^ZTohlL' oiL^ r\^VT  '»"*'  ''^  '"-^  »'  "»« 
evidence;  for  aU  their  pnx^^inl^f^  j'thev  ^C^,  ^.""^  °'""'°*  '^  f^'""  '» 
>//«.  for  they  have  no^  power  ^.^tZZl^ZyTc^.^^^^'  '"  ^  '.i"!^  ^'"»  "'"' 
re  ating  to  a  pe,«,nal  estate,  the  probate  of  tbrw^unrr  the  2"l  Jr  ^!^  '"  1  f"" 
evidence,  and  no  evidence  contrary  to  it  can  K-  ^  J  .iT.  u^  "*  ^°"'^'  "  »>'ffi«ent 
and  testament  of  the  pZSd^ZedtTl^rj'!  ^  n  '"''''  """  ""  '""  *»••  >"»  *"1 
what  U  and  what  i.  nKe  wm^ihl  Lltor^d^^^^^  'k"  ?"""'  ^"'^K*'  °' 

committed  to  them,  the  Temporal  Coi"^  T^ZXyZX^^'''"'  ^"''^*  " 
This  had  been  apparently  an  aiguable  question  in  the  preceding  century  •» 


1888,  Derrick  v.  Whitman  A.  Co.,  S6  Fed.  763 
Other  ««»,  Kii..etinie«  cited  for  thi,  point,  seem 
to  .leal  oiilv  with  th«  ruleaa  to  production  of  the 
onmnal ;  they  are  given  anU,  f  1225 

»  1898,  Paine  v.  Traak,  6  U.  8   Aim   SSI 

T\  i?-  ""■  i;  *^  "  ^'^-  2'3  ("dmSTiblM^ 
doubted  ;  partly  because  "no  provision  is  made 
for  authentication  of  the  genuineness  of  the 
nstruinent  to  be  recorded,  u»  f,-equent  in  l.<vi 
I-roviding  for  registry,  but  a  foigei  assignment 
my  be  recoM.^  equ^Iy  with  a  |ennine  one  ")  ■ 
"%*'?/»' »f /'VoA'-  A"""™"  Cable  K 
5^l"«  ( .-^ifi?i^''P-  '•  ^^;  C.  A.  336.  60  Fed. 
1016  (.-ertified  copy  excluded  ;  in  part  because 

V^rJ  if/  5'*I"'»«>  Elevator  Co.  iTcrane 
l-e.!.  787.  789  (certified  copy  admitted ;  the 
above  arguments  answered  by  the  suggktion 
that  the  cominiMioner'.  record  "  is  in  law  tanU- 
m«.,nt  to  ,  finding  bj  the  certiScat.  that  the 
onffinal  is  genmne  j  the  opinion  does  not  seem 
to  apprehend  correctly  the  principU  of  admiT 
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aibility  of  deed-records) ;  St.  1897  c  SBl  tK 
Mar.  8.  89  Stat.  L.  692  (Rev  St  1878  •  islf ' 
which  declared  an  assi^ment  of  J,tent  vokl 
•gainat  a  purchaser  for"  value  witl.Wt  „oH  ' 
unless  ,ecorde<l  in  the  Patent  Office  vThin  th^ 
months,  is  amended  by  adding  that  if  such  I^ 
Ta?on  ^t  'Pknowleiged  bffore  .'noUry  " 
U.  S.  commissioner,  or  a  secretarv  of  legation  or 
consular  officer  duly  authorized.  '•  the  Trt  fic,?I 
of  such  acknowledgment  und^r  the  b»d  2.d 
«al  of  snch  noUiy  orotherofficer«hall  ™L"a 

Cash-l£r^r„  conveyance");  1900.  National 
Cash-Keg    Co.  c.  Navy  C.  B.  Co.,  89  Fed    89 

lho'wn)T         ""'"'''"    ""*  1^    nfustte 
*  1888.  Netter  r.  Brett.  Cro.  Car.  SvS  fwill 

"me  :  1m7  Klif""  "b  Warburton.  ib.  894 
lTJl%'-  ?:•  ^V  "•  '^">e».  12  Mod.  136 
(admitt  ng  the  probate  of  a  will  of  persona  tv^ 

he  Kccesiaateal  Court  ;  "  bec«u«,'Th~  b. 4  g 

i^n~°]lMV''S  ir-  **.*••  •"  ""idenUblf 
evidenc^  which  ahould  conclude  aU  othen  from 
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but  by  the  time  of  (.'hief  BaroD  aUbert  the  principle  was  fully  settled.  It 
wUl  be  Loticed  that,  where  the  ecclesiastical  Court  had  jurisdiction,  its  record 
of  probate  was  not  only  admissible,  but  conclusive;  because  it  was  not 
merely  an  official  register,  but  a  judicial  detarmination. 

In  the  United  States  the  same  principle  was  accepted.  But  at  an  early 
date  the  unendurable  division  of  judicial  functions  in  testamenta  y  matters 
was  almost  everywhere  ended  by  statute,  and  the  jurisdiction  over  wills  of 
both  kinds  was  placed  in  a  single  Court;  so  that  the  determination  of  that 
Court  was  admissible  for  all  wills,  and  where  it  was  no*  conclusive,  it  was 
no  more  so  for  one  kind  of  will  than  for  another: 

1868.  Lumpkin,  J.,  in  Ckurchm  t.  Corker,  26  G«.  478,  490:  "  We  maintain  brt»dlv 
«..t  H  i.  nat  neces^ry  m  this  State  that  any  will,  whether  of  realty  or  per«,n.lty.  should 

ft™T  n!?'"  i  '"  r"*""™  "  '  '"""i-"""*  °t  «*'•!  but  that  a  cerrifl;i  copy, 

from  the  Ord.n.nr.  under  the  seal  of  that  Court  makes  it  evidence.    This  result,  ne^s^ 

r.±  ™"'.      'r'""'  ''y^''.  '''""*'  "'  ^'^'""7  •»  «*»■«»  »«  clothed  with  oriS 
«S  Lt"   .      "1""?  J-^f  "»»•.  •'«*P'  ^y  "PPe"'.  over  testate  and  intestate's  esf.t^ 

Tha  th'  Statutory  reform  granted  a  uniform  authority,  and  the  older 
distinction  ceased  to  be  of  practical  con8equence.a  The  record  of  a  probate 
of  a  will,  when  offered  in  evidence,  is  of  course  still  receivable  only  where 
the  Court  granting  probate  had  authority  to  do  so;  but  this  now  depe:«ls 
entirely  on  the  terms  of  the  statute.  These  statutes  are  without  the  pre - 
ent  purview,  because  they  concern  primarily  the  subject  of  jurisdiction  of 
courts.  * 

Certain  other  principles  affect  the  use  of  will-records.    (1)  Supposing  the 


Mymg  the  contrary");  1699,  St.  Lemr  v. 
A(  ams,  1  Ld.  Rayni.  731  (register  of  the  Spirit- 
ual Court,  to  prore  the  contenU  of  a  lost  will, 
admitted  ;  but  in  Anon.,  ib.  732,  semble,  cm- 
Ira) ;  1701,  Dike  i».  Polhill,  ib.  744  (register  of 
the  Hpintual  Court,  not  admissible  to  authen- 
ticate a  will  of  land ;  Tracy,  R.  amtra,  where 
the  purpose  u  not  to  esUUUh  title  through 
the  will).  ° 

»  The  fallowing  cases  illustrate  the  early 
Ameiicxn  common-law  doctrine ;  some  of  them 
ar«  rendered  under  the  sUtutes  above-mentioned, 

.I'L  I  "*"'  *"  '•"•*  *•>«  dUtinction :  Oa.  : 
1858,  Churchill  r.  Corker,  25  Ga.  479  490 
(certified  copy  of  a  probated  will  under  Court 
a«»l,  admissible) ;  1876,  Thu.sbv  v.  Myera,  67  id. 
155,  16,  (copy  of  record  of  will  from  ordinary's 

2?n!  '^,",","*^>.  •  i"-  •  '»«»•  ««"»>"■>•  «-•  Ladue, 
47  111.  211  (certmed  copy  of  a  fon-ign  will  pro- 
^ted,  «dmitted);  ATm...-  1873,  Firat  National 
liink  r.  Kidd,  «)  Mmn.  234,  238  (certified  copy 
ofa  probated  will,  admitted);  Afo.:  1838,  Halle 
V.  Palmer,  6  Mo.  403,  417  (sworn  copy  of  a  will 
registered  in  Louisiana,  excluded  because  it  was 
not  shown  bow  the  law  of  Louisiana  requii-ed 
wills  to  be  executed  and  proved) ;  y.  J. .-  1888 
Nelson  «.  Potter,  60  N.  J.  U  826,  16  Atl.  876 
(atotute  as  to  proof  of  wUl»  construed) ;  /v..  .• 
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1769,  Lewis  »   Stammers,  1  Dn! .  2  ^exemplifi. 
cation  of  a  will  probated  in  Engl  nd,  admitted 
n  n'"«^/-i^?*>'  ^"2,  MorrisV  v'ander'n. 
Dall.  64,  66  (swue) ;  1791.  Walmesley  v.  Ri-id 
I  Yeates  87,  89  ;  1807,  Sh.-.-  v.  Petit,  4  id   413  • 

lM?'rV'«°."  "•  ^""i  *  ^-  *  K-  21i  (probated 
will  of  lands,  received) ;  1836,  Smith  v.  Bonaall 
6  Rawle  80.  83,  86  ;  1848,  Thompson  p.  Tl.omp: 
son,  9  Pa.  St.  234  (probated  will  provable  ty  ceV- 
tified  copy) ;  S.  C. :  1824,  Franklin  ».  Crevoii 

^*<2'-^\?o'''"j  '''"»••■  1848,We«therliead 
V.  Sewell,  9  Humph.  278,  882  (the  production  of 
an  attested  copy  of  a  probated  will  of  realtv 
under  St.  1784,  c.  10,  \  6,  U  prima  facie  evil 
dence  of  execution,  and  throws  on  the  contestant 
the  biinlen  of  going  forward) ;  Va. :  1831,  Ex 
parh  Povall  8  Leif[h  8)6,  818  (duly  auihenti- 
cated  copy  of  a  foreign  probated  will,  sufficient 
vrithont  re-proving  it  by  witnesses);  Bx  part* 
Todd,  lb.  819  («,roe);  1844,  TayW  v.  Burn! 
sides,  1  Oratt.  166,  168,  210  (office  copy  of 
protieted  will  and  proceedings,  received). 

If  the  reconl  was  not  admissible,  the  will's 
execution  might  of  course  be  evidenced  in  the 
ordinary  way  :  1820,  Hood  v.  Mathers,  2  A.  K 
Marsh   653.  655 ;  1823,  iUmondorff  v.  Carmi- 
chael,  8  Litt.  437,  479. 
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th«  puTfo^  a  certiJUd  cop,  is  desimble;  here.  howeverS  involved  tZ 
(Since  a  probated  wUl  becomes  a  part  of  the  coMr^records) :  the  statutes 

:r  KJcttTr 's;r  °'  ^"^^  ^"^^  -^  therir^-rs 

kind  o'r  ri^'  '°*/\''  '*"  "'^■"f^^'  '•^^  ''"Py  «'  "«  record  must  fou't  tt 
kind  or  the  tenor  of  the  testimony  upon  which  the  probate  was  aZS  has 
been  a  matter  of  some  controversy.    This,  however.  besVdes  liTwdv 

'ZlTli'JT'"'  "  "  ^"''""'^  "  *»"««"°"  °'  -^'«*  constituis'a  p^S 
record  and  of  the  presumption  of  the  regularity  of  judicial  proceedings - 
matters  beyond  the  present  purview"  J       J      ^"'^  proceeaings.  — 

l„„!liffl^"  "";"*•  «»'*«»^«™««»tI'Md.Offloa.  The  records  of  a  government 
land.>ffice,  deahng  with  gmnts.  patents,  warrants,  certificates  sJrip  and  the 

;„  dr"7t.°'r*  '"'*'""  "^  ^'''«'  "'^  -'^•'-»'i«  i-  evidence  ""'principles 
no  different  from  those  applicable  to  other  official  deed-registers  and  nubS 
documents.    The  peculiarities,  however,  that  are  to  be  foundTtSe  mSe  o? 

izz^:iriv:zr''V''\'  °^  -^•^-ce.buttoth^'pnt^t 

nf  nw  1    Tu  ^"^'''°°  ^*^'"S  practical  effects  upon  the  mode 

of  proof  «  as  to  the  nature  of  the  title-document.  -  known  varouskis 
patent,  certificate,  or  grant.  If  this  document  is  of  the  nature  of  In  oZary 
deed  of  grant,  then  the  racord  remaining  in  the  governmenToffice  is  a  me™ 
register  or  copy  of  the  substantive  titlUeed  deUvered  il  the  In^" 
hands  and  con^quently  it  must  be  accounted  for  (under  The  prifcTp,ro 
§  1179.  ante)  before  the  register  (or  a  certified  copy  o  it)  may  be  used.  But 
If  the  constitutive  document  of  title  is  the  ent.^  in  the  Sal  recorf  then 

ine  origmal  is  in  official  custody,  a  copy  of  the  official  original  may  be  used 

§    218,  a«te  .    Thus  tl.e  question  depends  in  truth  upon  the  theorv  of  the 
substantive  law  as  to  the  nature  of  the  title^ocument    Aforeover  thf  mlt.r 
.3  in  most  jurisdictions  affected  by  express  statutory  provS     oj  acco  „ 
of  this  complicating  element  of  substantive  law.  and  the  freque.^  dfZ  t ' 
of  determining  the  precise  principle  involved  in  a  decision,  thel 'fs  '.I J 

*  The  subject  is  further  noticed  post,  |  2110 
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decisions  can  best  be  considered  under  one  head,  in  dealing  with  the  rule 
for  production  of  the  original  (anU,  §  1239). 

In  addition  to  this  general  question,  however,  decisions  and  statutes  unon 
a  few  other  Hpecial  rules  concerning  land-office  documents  are  elsewhere  to 
be  considered;  these  concern  (1)  the  reffUUr  (or  a  copy)  as  evidence  of  the 
%«"*•«  "  ^"^  <""''•  §  ^^">5  <2)  landK,fflce  certificates  (poet,  §  1674)- 
3)  wruficate,  «m«<,naVy  the  e,Urie,  of  a  register,  instead  of  copying  them 
intnl  po,l.^mS);  (4)  hndK,fflce  «;,«,r<.  as  evidence  of  title  (A  §1H72^ 
apd  (5)  returns  of  government  turveya  (poet.  §  1665). 

J„lf  ^n°l*'^''."T'*'  ^*!*^"^  ""^  a.UbIl.h««.t  or  t--t  Doo«. 

menu.  (1)  A  judicial  record  is  not  evidence  of  something  else:  it  is  a 
constuutive  act.  t  «  the  judgment  itself,  not  evidence  of^he  judgment 
Whether  the  record  of  another  court  shai.'  be  considered  when  offered  is  not 

CoZTtll^  '"""m?'"*  "  '"*""'"''^'''  •"  «^''>«'«=«'  *>»*  whether  the 
Court  of  the  forum  is  wilhng  or  is  obliged  to  lend  its  assistance  to  enforce 

««te,  §  IJ47.  poet.  §  2450).  and  need  not  be  further  noticed ;  for  no  ques- 

TertZ"""^'""'  ""■?'  ""^r^  "'•'  "  •"^°^^'^-  B"*  the  admissibuft^ 
of  certtpd  copt^as  evidence  of  the  contenU  of  a  judicial  record,  is  genuinely 
a  question  of  evidence,  and  involves  the  genereJ  principle  of  cetEToS 
m  a  particular  application  (poet.  §  1681). 

riLfS  tt'  !."  77  Jri'"*'"*'"'"'  P'^^Wed  a  proceeding  for  judiciallr, 
ree^tabltehtng  the  «>»/««<,  of  documente  lost  or  deetroued.  — deeds  wills,  offl 

T  '"''""^Z-  Ti  """^y  ""^^'  "^^'^  '^^^  ot  documents.    The  dlumenta" 
h„,  reestablished  are  usually  under  the  statute  preserved  as  officialrecords 
so  that  such  a  repository  of  private  documente  becomes  a  record  or  reS 
of  a  peculiar  sort,  by  which  the  documente  can  be  proved  in  a  manner3S 
nrordintv  I  "',  ''"^■««'«'--    Nevertheless,  ^hese  rl^dTare  Xtl 

Z  it  I:  "',*  i"^^""""'  "^•"''^"K  °»'^  *»>«  parties  to  the  proceed- 
ing. The  conditions  of  their  use  involve  the  principleTconcemin/thrSfect 
of  judgmente,  and  are  thus  without  the  pre^nt  purview."    tKI  of  « 


»  Hesidn  the  following  statntM,  coninire  the 
nihng,  cited  a»fe.  {  1218  (wheXr  the  W  of 
tlie  onginal  ,„u.t  1«  expr««lv  proved),T»^ 
f  1347  (whether  the  recirt  i^teblwh ine  ^i 

(whether  the  prohibition  of  a  copy  of  a  em, 
.p|.I.M  to  auA  copies):  the  following  li.,??f 
SsqV  M2«Jr^"»  pot  ^""Pl'te:  All  Code 
9?«r  ^  ?"^/- '  '*"^-  J^"-  St.  1887,  U  9S1 
2361 ;  Colo.  Annot.  Stat,.  1891,  §  3763  •  D  r 
Coinp.  St.  1894,  c.  20,  {{  23.  241  IMS,'  H;,d: 
less  B.  Jemiffu,.  _  FU.  -  .  SS  So.  mu- 
tified  ropy  of  8  rlerlt's  minute-book  in  wh.ch 
.  reesfbluhed  lost  judgment   tnd   .xe^J » 
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«nv  ™«*"  *;  *•  "*  'J'"""""?  «t«I,Ii,hed 
copy  suffices  to  prove  execution);    1903.   M". 

r™^^  '•  »'«;'""'".-  id-  -  .45  S.  E.  786 
(certi6ed  copy  of  a  judicially  established  cnpy 

i874^i,1ri;?'rh'"'rf'r'''  ">•  R"--  st 

18/4,  c.  116,  {{  1-5  (judicia  records) :  «  » (i.lat 
?89TJ  i7»9ifirf"%>  =  Mi„TnnoV|!;l;J 
Imk  *ir'*«'^*?"'  *•"■  '**'•  St.  18»9.  {{  4660- 
4665 ;  N.  0.  Code  1888,  {<  65-71  •  Oh  Rev  s. 

St.  1896, c.  48 ;  P..  St.  1786. 1793. 1866,  V.kh. 
Dig.  Deed^  106.  110,  USj  8.  D.  SUti.  1*9^ 
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stitutive  acts  of  irilZ^Z  TJ^'  T'^"»  '"  ""^  "'«"'>'' '"«  <'»°- 
they  ««  what  is  done ;  TnH  ^t X'-uIlt ""  "'  *'"'  "  '''""'  ''"^ 
to  the  other  theory  thev  are  m!.;^f?  *  ^  !  ^  "'  ''"""8-  Accrding 
analogous  to  any  Si  n.VwrZ^cLT  "'^  ""'  ^""'«'''  ""^^  ""^  »''"« 

chief  practical  d^Cnce^be^;;;;  thatrj;?"''?'  '"'"'"  °'  *'''  ''"'"R"-  The 
conclusiveness  of  t^e  entriel  anJ  L  T^  ™"  '"  "'  *"  '»""'  ^ff«<''  °"  »»>« 
under  the  Parol  EvrdenTruleT^" /ailT'         -bject  is  considered 

oftssri^^i^j^-roiret^^^^^ 

they  are  zne^ly  so.e  peTn WrnTn'Lt"  as'th  '^''^"":S  "'"'•"«' 
they  naturally  come  in  underth*  F»~!^?'  /  «  *^  *"  admissible. 
§§  1523. 1547),  if  the  maker  L  ™  fT^°  "'«"''"  ^"*"^«  <««"• 
«nda  to  aid  LoUe^t^n  ("^  7735?'  He're^h""*""'*"^'  "  "  ^«™- 
some  jurisdictions  intervened^,'  VJ^t  .^T'  °''®''*''  "**'"'««  »"»^«  "' 
to  admit  the  books  Soutn^nH^^/u'  ^"«P"°n'«  «'dinary  rules  and 
mo«.  against  FT^onltvl^kt:^^^^^  °'  ^^«  «"^"-     ^"«''- 

recorfs  may  bTreceived  as  emSin^  ^  '  "°"*""'''  ^''^  '=«To~tion 
assent  to  the  kn^wTstatemenl  In  fh"°  "^'  ''•  ^^  "  P'^^'""^^ 
elsewhere  dealt  with  («irri074)  "^"*'  *'''^  ''*'^  "^'""'^y  ^» 

any  diffe^Thom  tLf  S  It^^^^^^  by  principles 

gible  doctrine  has  received  somp™  ?^^^!*H'«"'  «  l«>se  and  intan- 
corj^ration  are  -d^TalirsIbirp^^^v^lt^^^  "/  "  P""^° 

e?ErprnTh;ri3t;rt'!ti^'^^-^^»^^ 

the  subject  is  s^tbS  that  this  dl""'^™^  """"''•  ^'"'^  ""^'^''''^y  «° 
ExceptiUas  prob^aUy"!^^^^^^^^^^^ 

;ole^r^rs:''"™^^^^"*°^  ^^«  ^octrinern^atit^rrsr: 

naS^r^irbL^VdiTtgui^^^^  r  ^-/^-r^^>  °'^^- 

the  clerk  or  other  entrant  R„^K  if  f  Exception  without  calling 
under  the  prel  SpL  wTthotTn"^'  ?['  P""'*'  "®*^'  "'^  "'J'"-""! 
lie  officer ;  and  theS  h!  without  calhng  the  entrant,  because  he  is  a  pub- 

usually  a  municX-e^'n^lS^^         '"'"''  fT™"""  (^""^  "■  -^^^  us. 

-.«.;  their  coi?ts:ri-rvrfr:£^^^^^ 

J«S70rt;  Tex.  Rev.  Ci».  Stati  IROk  ««  i«oj       v    ■ 

4601  ,U.  S.  Rev.  St  1878,  «  8»"  W4**W«h'     J?)?''  ™»«™««  «>.  public  gorerament  of  . 

»  1801.  Pedce.  Eriden<».  «4  ("Corpo«tion     '""""*  °^  *•"  '"u'^uined  U?th7m")    ^ 
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being  provable  by  certified  copy  (pott,  1 1680);  the  originRl  may  require  to 
be  authenticated  (pott,  §§  215!),  2169). 

(b)  Tlie  fact    which  such  entries  are  admiaaible  to  prove  are  merely  thoae 
which  may  l«  conceived  aa  contained  in  the  entries  themselvea,  namely  the 
duwgt  of  the  rori^ratiun.    This  is  thbir  sole  scope  as  testimony  ;  th«  ofticera 
are  autlionzed  to  record  the  corporate  acta  or  proceedinga;   their  authority 
to  reconl  extends  no  further,  and  their  record  is  therefore  (ante,  §  16.19)  no 
further  ddmissihie.     So  far,  then,  aa  the  entries  record  (for  example)  the  cor- 
poration's vote  to  lay  out  a  street  through  certain  property  or  the  cortwration's 
appomtment  of  a  wharf  toll-master  or  the  corixirnUon's  act  of  receiving  a  d  ed 
of  land,  they  are  admissible.    But  so  far  as  they  record  the  fact  that  Doe  lived 
in  a  house  on  the  street,  or  that  the  river-bank  was  public  property,  or  thai 
Eoe  had  title  to  the  land  deeded,  they  are  not  admissible,  because  these  en- 
tries record,  not  the  corporate  acts,  but  extrinsic  facts.    It  i.  •  rue  that  a  statute 
may  expressly  authorize  the  corporation  to  ascertain  and  record  such  extriii- 
Mc  facts,  and  then  the  record  would  presumably  be  admissible  (ante,  8  ltl39)t 
But,  apart  from  express  authority,  the  books  are  receivable  only  to  prove  coi 
pornte  acts.     This,  it  will  be  seen,  is  in  fact  the  narrow  scope  of  their  use.  so 
far  as  the  precedents  carry  it;  the  entries  of  customary  rights,  admitted  in 
the  older  cases."  being  m  fact  merely  entries  of  corporeti  acta  ^hich  serve 
to  found  a  pescnptive  exercise  of  the  right.    The  important  thing  is.  then, 

iotnnV  °f  7^3P'"^««  «'>°"t  »««g  corporate  books  to  prove  "  public  but 
not  pnvr  facts  »  „  misleading.  ,o  far  as  it  suggests  that  the  entries  can  be 
used  to  t  ence  matters  other  than  mere  corporate  acts;  for.  w'.etluT  the 
matter  «  "public"  or  not,  the  entries  are  not  !«3eivable  t^  pr^  .  t'  it  is 
not  a  corporate  act  f      -^  •-    i  ii  is 

(c)  Supposing  the  entries  to  be  offered  to  prove  merely  some  corpoiste  act 
nevertheless  the  doctrine  of  the  disqualification  of  parties  as  witness^e  S 
prevai  ed  down  to  the  middle  of  the  1800s).  would  prevent  the  cor^iret  on 

TM     ^r^'  ""  *"  ""^  ^^"^^^  ''"'^ '» ^»«  apparently  upon  thi.  prin- 
ciple  that  the  adveree  rulings  were  based.    The  ExJ^ption  for  Parties'  eS, 
was  not  recognized  m  England  after  the  end  of  the  1600s  (ante,  §  1518) 
(d)  But  since,  under  the  English  borough  and  parish  system,  the  inhnl- 

tain"  27:^"'"'"?^'  '''  ■°'^™''°"  ^'"'  ^^^"•^^•>«'  it  was  long  mi. 
tamed  that  an  mhabitant  in  a  suit  by  or  against  the  corporation  wa, 
disqualified  by  mterest).  and  since  as  a  member  he  had  the  rig^of  access  to 
UOrTtrt'th  '  '^  would  follow,  on  the  principle  of  Adm  Jons  "  ^ 
§1074).  that  this  constructive  knowledge  of  the  contents  of  the  entries  made 
in„n  Zr:^"  "g-instrnemlert  at  admit^ons,  i.e.  on  the  ordinaTprinXle 

in  w?i  J      l  V  ^°^"''  ""''  ^  "*  genuinely  public  matters,  t.  c  matters 
in  which  the  inhabitants  at  large  had  an  interest,  and  for  which  donTShey 
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could  in  thecy  be  expecMd  to  eonsnlt  the  book.    For  .uoh  entrie.  th„. 

the  inhablUnto;  end  the  objection  as  to  testifying  on  one's  own  l^l.all  dis 
appe««,d.  «nce  the  book  was  not  offered  as  the  cofporation's  ow!  u  tilty 
but  as  embodying  an  aduiissiuu  of  the  opponent  «»i.iiu"n> , 

Such  seems  to  bo  the  explanation  of  this  obscure  and  confusinff  line  of 
precedents.*  The  rulings  in  the  United  States  .«  not  "„.  pUea  ej  by  tl^ 
interest^isquahfication  ;  but  their  scope  does  not  seem  to  I  diffelt  from 
that  .ndicated  above  (par.  iX«  It  may  be  added  t'mt  the  -.  o  pubUc  o" 
porafon  books  as  admission,  against  the  public  at  large  would  Hay  be 

proiwr  evi.len.'e"  ;  hern  a  look  not  mwarinff  M      ll..„  »  i       .*      t'"v  'J^T  ""  '"""'  •  '■"« 

t-  kept  by  ,h.  p«;,«.r  p,non  *«  n.^?:^^""*!?      fli/lev  J  •  •  iP.  'i^r^''.':  '"  *"  ^U^  "  ' 

th^ir  comiiioh  book*  are  evidence  in  remnl  tt.J      ^.  7'i     ■      " ,"  ^ToMtion  enter  their  own 

-■' J""  •  ■^"•"?f  their  pubinrnS^n'"^     Rr.'T.I'.^ill'^^.^^A'"..!""'!''^  »""■'»?'',  .h«, 

1718,  K.  V.   Motherwell,  1  Stni.  93  (imi>|io»  I 

cojiwrate  minute^  .11  written  by  one  imt  «n 

officer,  tirjected;  "  Coriwmtion   hookii  are  sen- 

enilly  .llowe.1  to  lie  given  .n  evi.leme  when  they 

have  been  iiulilicly  kept  a<  luch  and  the  entries 

made  by  tlie  proper  ofScer ;  not  but  that  entrie. 

made  by  other  i»T«.n»  may  I*  go<>,|,  if  the  town 

clerk  be  .lik  or  refuw*  to  attend  ;  but  then  that 

niiwt  be  mwle  to  appear ") ;  1780,  Warriner  ». 

Oili-d,  J  id.  9S4  (London  city  book»,  said  to  be 

evidence  to  prove  the  boundaries  of  the  marketi 

M.  HI.  SOS,  214  (on  an  iiuue  aa  to  a  cu»toni  of 
exemption  from  toll,  the  defemUnt  town  was 
not  allowed  to  n«  it.  book,  on  ito  own  behalf) ; 
18)9,  R  »•  Martin,  2  Camp.  100  (|i«ri..h  vestnl 
b.«.k,  admitted  to  .how  due  notice  of  a  meetini 
of  the  veatry  j  "what  i.  thus  reeohled  before  the 


inh.bit««u'Jf  the7.ri.h    I   m„.    consX  J      TwenH'S^'X^iT' '  >»". .«"'""'««•  Room', 
having  their  .««nt^,  he're!  tTe' defeSn;.  "^     a^*  "';*?J.;1*« 'iTl^-.^^^!-^""' j"'''fy'.»i 


haying  their  a««nt''i  here,  the  defendant,  a 
mident  w..  in.licte1  for  libel  on  the  parish 
treaaurer,  whow  apimintment  at  the  aUjve  meet- 

«"?."««';•  l"""*,'  ".'.^  ''"<=«  "•  Littlewood. 
8  1.1  288  (action  for  disturbing  the  plnintilfi 
I  8ht  to  a  church  pew ;  the  vestry-book  entry 

u  Sturia  ».  Freccia  U  R.  5  App.  Cas.  646.  Lord 
B  nckburn  placw  thi.  caM  on  the  ground  that 
the  entry  in  the  ve«try  was  intended  for  the 
iHfornmtion  of  all  the  imrishioner.  who  liked  to 
coine  «nd  uw  it ") ;  1818,  R.  p.  Debenham,  2  B. 
ft  Aid.  18i5  (pauiK-r  settlement ;  an  entry  in 
old  lorimrate  l»ok«  was  offered  aa  "a  niiblie 
jlocinient,  for  it  is  kept  in  the  pari,h  che.t  and 
l.>  ,.  pnl.hc  body,    but  wa»  excluded  becauw  it 

t,  ZVf  '"'^  **"'"".«  '»  """P'  *•>«  00- 
tmnt  pnnsh  fi-om  supporting  the  pauper) ;  1819. 
-Marnuge  ».  lenience,  3  i.l.  142  (trespksa,  thi 
u-ren.lant  justifying  a.  I«il|ff  of  Maiden;  an 
enti  ;■  -rfd  eoriiorate  books  as  to  an  early  in- 
»b.;-  c  oj  a  custom  as  to  the  levy  of  toll,  eto  . 
I'L'fu'"^'^  i.  Abbott,  C.  J. ,  .^^Thi,  wis  no 
more  thaa  •  muato  made  by  .  party  in  hU  own 


drcnnistance  will  not  alter  the  nature  of  the  en- 
IP'  ^Ll^'^l'  Attorney-General  r.  Warwi.k,  4 
Kau.  222(wh  rther  a  nomination  tooffice  helongnl 
to  the  vicar  or  to  the  corjioration  ;  the  latter', 
books  not  admitted  on  it.  own  behalf,  foj.jwing 
I/iiidon  V.  Lvnn).  * 

r„„*„"t%  /  i"f."  '•  ^!«'""^"'«  *•  Di»t.,  44 
Lonn.  isr  (clerk  s  record  of  a  vote  at  a  whool- 
district  meeting,  on  a  subject  not  lawfully  befor. 
the  meeting,  excluded);  1900,  Harris V  An- 
•onia.  78  !.[.  359,  47  Atl.  672  (citv  coun.il  rec 
or.1.,  though  admissible  under  charter,  receivabl* 
only  as  to  matters  upon  which  the  council  could 

^"/"/'^ro";'  Vu'*,'''v'^'"»«  ••  ^'•»  Winkle,  1 
Dutch  73,  74  (book  of  trustee,  of  s.hool  .listrict, 
••Imltteil  to  show  notice  put  up  by  thim  ;  the 
cpr[»ration  lieing  "establUhe.1  by  law  for  a  pub- 
lic purpose,  '  though  not  reoiifred  to  keep  a 
record  of  proceedings);  1831,  Denning  r.  Roome, 
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.    "    '  r —  »•■>  'I-*™-,  wciL-Nu.iiii  jiiBiiiying 

•.superintendent  of  city  repair.  uu.ler  a  city 
ordinance  onlering  a  street  wiilened  ;  city  records 
admitted  to  show  the  proceedings  of  the  council 
u  to  the  property,  on  the  principle  that  "the 
book,  of  a  public  body  are  .  .  .the  l»st  evi- 
.Icnce  of  their  acts  ") ;  1845,  Gearhart  r.  Dixon, 
1  Pa.  St  224,  228  (trespass  defendant  justifying 
«» levying  a  tax  un.ler  onlers  of  a  board  of  siliool 
directors  :  the  board's  reeonis  a.lniitted  to  prove 
their  proceedings) ;  1876,  Frascr  r.  Ch.rlerton, 
8  ».  I/.  8lB,  337  (books  of  a  municipal  corpora- 
tion, receivable  to  show  "the  exercise  of  the 
power  of  legislation  granted  to  the  corporation," 
but  not,  as  here,  to  show  the  transfer  of  stock 

i'!?nioV/*','r'*?°'..^"'"K"'-  «!"'«'''  «  "■'■eat 
4J0,  424  (pubhc-lnnd  trustees;  "the  books  of 
.nch  a  l«<ly  are  the  best  evidence  of  their 
acts  ;  here  admitted  to  prove  their  allotment 
of  land,  etc.). 

Tht  innumerable  atatntes  making  the  reco^la 
of  various  governmental  bodies  admissible  to 
prove  their  procetidinga  need  not  be  here  noted, 
because  they  merely  apply  the  common-Uw 
principle. 


■     I 


li 


EXCEPTIONS  TO  THE  HEARSAY  RULE.  [Cbaf.  LTV 


11609 

i  1662.   SMotAi  <rf  iMftoUtw*  (JMmMli.  ataMlwy  iMlttda) ;  BsMtntr* 
rrootaowttoaa.    ( I )  The  Ugitlativt  journaU,  for  reMoni  analogoua  to  thoM 
juat  noted  with  regani  to  co.pontioni,  an  admiMibk  to  prove  the  proceed- 
ing* of  the  I^islature ;  bucnuM  the  entrant  ia  an  officer  chatted  with  tlie 
duty  of  tnakinjf  auch  n  record.     Thia  general  principle  ia  undiaputed.     So  far, 
then.  M  the  pMcuedinjja  of  the  Legialature  aru  relevant  to  be  proved,  the' 
journal  ia  ndruiaaible.     If  the  proceeding,  for  example,  conaiaU  in  the  receipt 
or  acceptance  of  a  report  or  a  iwtition,  the  aUtementa  in  the  report  or  peti- 
tion may  be  inadniiMible;>   but  the  fact  of  iU  receipt  or  the  mode  of  iu 
treatment  may  be  relevant,  and  therefore  may  be  evidenced  by  the  journal.* 
The  Citnelunrtneu  of  the  enrolment  of  an  act,  aa  against  the  journal*,  haa 
already  Iwen  considered  {ante,  J  1350>     The  uae  of  prinUd  volumu  to  evi- 
dence the  contenU  of  the  journala  ia  governed  by  the  principle  of  certified 
copif;«  { /)o»t,  §  1 684). 

(2)  With  the  loncluaivenfsa  of  a  rintutory  rental,  in  a  public  or  a  private 
act,  ufKin  the  parties  interested  in  the  aubject  matter,  we  are  not  here  con- 
cerned ;  liie  question  there  raised  ia  one  of  the  acope  of  legislative  powers 
and  the  effect  of  a  judgment  (a«te,  §  1352)i    The  inquiry  here  ia  whether, 
as  against  persons  who  are  in  no  sense  parties  to  a  prior  proceeding,  the  re-' 
citals  ot  a  statute  may  lie  used  as  evidence  of  the  facto  recited,  on  the  ground 
that  they  are  official  statemento  by  persona  authorized  to  investigate  and 
record.    It  is  clear,  in  the  first  place,  that  the  statemento  concern  matters 
not  within  the  personal  knowledfe-e  of  the  declaranto;  the  recital  deals,  not 
with  the  legislative  proceedings,  but  with  extrinsic  facts.    It  follows  then 
under  tiie  general  principle  (ante.  §§  1635,  1639),  that,  unless  there  is  an 
official  duty  to  investigate  and  obtain  adequate  information,  the  statement 
siiould  not  be  received.    The  publicity  and  solemnity  of  the  declaration  — 
an  argument  sometimes  advanced  »  —  cannot  otherwise  suffice  to  give  it  any 
weight  as  evidence  iu  a  controversy.    But.  next,  it  is  clear  enough  that  the 
Legislature  has  within  iteelf  the  authority  to  inform  itoelf  properly;  for.  if 
it  can  give  such  authority  to  others,  it  can  assume  the  authority  for  itself 
Accordingly,  when  the  recital  is  not  a  mere  allegation,  but  is  a  statement  of 
the  result  of  due  investigation,  it  should  be  receivable ;  and  this  was  in  fact 
the  d^tmction  applied  to  the  use  of  recitals  of  pedigree  in  English  peernge 
acto  and  the  like.«    But  statutory  recitals  have  not  ordinarily  such  a  basis. 

*  For  the  ii«.  of  rc|iortii  of  ofieen  or  eommU- 
Ua,  He^puat,  {{  1870,  1672. 

o  ,V^51?'  l*'"'"'"''f»-  State,  «1  Ark.  157.32 
».  W.  lOi  {Senate  journal,  admitted  to  prove  a 
report  pre«,i.ted  to  it)  ;  1832,  Thomwn  «. 
OailUnl,  3  Riili.  418,  419,  423  (entry  about  a 
petition  in  .Semite  joiimnl,  receivable  to  show  iti 
content.) ;  1830,  Carver  v.  Jackmn,  4  Pet.  1.  1.3, 
101  gournalu  of  Lt-Ki»l'>ture  ahowios  a  tietition 
relative  to  a  forfeited  estate,  and  a  report  tliereon, 
admitted). 

KM  ifi^.?,K'^'  •'■• '"  "  "•  '*""'"'•  «  M. »  & 
632,  549  (' When  we  consider  iu  what  manner 
an  act  of  Parliament  ia  jiasaed,  and  that  it  ia  a 


iwbhc  proceeding  in  all  iU  stagn,  and  chal- 
lengea  piililic  enciniry,  and  when  paaaed  ia  in 
contemplation  of  faw  the  act  of  the  whole  l»dv, 
it  Menm  to  me  that  it«  recital  muat  be  taken  aa 
adiiiiaMilile  evidence  "). 

•  1844,  Wharton  PeeraRc  Ciae,  12  CI.  A  F. 
295,  302  (recitals  of  family  relationship,  ad- 
initteil;  L.  C.  Lyii.lhurst:  "It  is  the  well- 
knoivii  prac^tice  of  this  House  not  to  allow  the 
insertion  of  a  statement  in  the  recitals  of  a  pri- 
vate act  of  Parliament,  nnleas  the  truth  ot  tlint 
statement  hw  been  previonsly  proved  to  the 
rno      
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satisfaction  of  the  judges,  to  whom  the  bill  faai 
been    referred");    1857.    Shrewsbury    Peengs 
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They  may  npreMDt  merely  tht  pertiMn  pw-judgmenU  of  the  m.j„rity 
they  mey  repreeent  only  senerel  ooncl«,i„n.  i„  which  the  recited  pert  culm 
h.ve  not  been  verified  with  .peci.1  .ttentiou;  they  m«y  h.ve  l^T^Z 
wuhout  ...y  u.ve.t«ati«u  at  all ;  and  they  are  in  general  only  a  .Ut.7n«^ 
„  »oU.e.-..a„  ap«l,.gy  f„,  the  p..«g.  of  the  acr  (in  tl«  l^  ph^^^ 
the  Court  of  Kentucky),  rather  than  a  deliberate  finding  of  fact  • 

MUWd  In  L.noulnrtir.  when  it  i.  perfectly  *.U  k,.ow„t»..t  thiU  oountrbLTen  ..  t  S 
malcM  DO  iHue  and  in  th.  ,  Jl^  jf^        ^  "  '"•»"'•■'"»  '«"•"».  '>y  committee^ 

iMM  were  to  npnMoted  to  the  L<«ii|,tare,  and  not  tliat  tbey  an  really  ia" 

n!ir.n  T"''Tf  °°'  ".'^r'*  ''  "  **"'  ""^^  «=«"««  t°  "J«ct,  as  a  general 
rule  such  recitals  as  evidence.  Should  it  be  made  to  appear  that  the  S 
offered  m  a  given  case  are  not  merely  allegations  resting  on  an  u„Sn 
basis,  but  are  in  fact  the  findings  of  the  Legislature  after  proper  m«^,^s  of 
mformation  have  been  deliberately  sought,  ihere  seems  no  ^Z  Tob Lt 
to  thm  admmon  as  official  statements  made  with  due  authority  and  uC 
adequate  sources  of  knowledge    So  far  as  the  precedenU  speak,  there  isC 


Cm.,  7  H  L.  C.  1.  is  (recital  of  m  dwth  withoat 
i«.i6,    and   otlier  recitaU,  admitted  ;  Lord  St 

That  uaed  to  be  the  practice,  but  it  ia  not  w 
BOW,  .  .  .  and  future  rccitaU  will  not  therefon 
be  evidence");  1879.  Poliui  v.  Qny.  L.  £  12 


doubt  whether  such  redUU  are  ad,„i»,il,lc  at 
all,  ouUid«oi  tlie  Committee  on  Privileges,  but 
aeenied  unaware  that  the  committee  profeswri 
to  follow  the  onUnaiy  law)  ^^ 
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genenl  ngreement;*  but  in  England,  and  perhaps  elaewhere.  the  distinction 
would  probably  be  Uken  that  the  recitala  of  a  public  act.  but  not  those  of  a 
pnvate  act,  would  be  mimissible;  this  distinction,  however,  being  apparently 
not  only  without  principle  to  support  it  but  also  ill  adapted  to  indicate  the 
true  grounds  of  trustworthiness. 

(3)  Executive  proclamations  are  difficult  to  classify;  they  are  precisely 
neither  Registeni  uor  Returns  nor  Certificates.  So  far  as  recitals  of  fact 
therem  are  offered  to  prove  facte  other  than  the  very  doing  of  the  executive 
act  Itself,  they  would  seem  inadmissible,  unless  made  by  virtue  of  express 
authority.    The  precedents  indicate  no  accepted  rule.« 

2.   Returns  and  Reports. 
§  1664.   Retain.,  in   ,«„r.l;   aHeriff-.  R,tumi   Sheriff.  R^rftri  in  !>••& 
A  return  01  report  dIJers  from  a  register,  according  to  the  use  of  terms 

77,  80  (■tatute  of  indemaiHciition  of  O.,  held 
not  to  prove  him  a  Urern-keeper ;  "  the  Lejrie. 
•ture  hM  no  juri«lictlon  to  determine  fTcU 
touch- ng  the  &hu  of  indiWdmU. ") ;  1860; 
McK.unon  »  BhM,  21  N.  V.  20«.  218  (yeei. 
nient;  reciUl.  „  to  forfeiture,  .nd  the  true 
ownenhip  of  the  forfrited  land,  excluded.  ri>. 
proTina  Elmondorffe.  Cennicheel) ;  18SS,  Drake 

Kuffin,  C.  J.,  holding  the  recitaU  u  to  lemela- 
tive  proceeding*  concluaive  i  "  A«  to  other  re- 
ciUla,  It  would  wem  but  a  decent  iwpeflt,  though 
ttev  be  not  conclusive,  to  treat  theiAa,  true un- 
til  the  coiitraiy  appear").  Compare  Endlich. 
Intjrpretotion  of  Sututei,  1 876  (1888) 

*  Canada:  Ont  Bev.  St.  1897,  c,  134.  I  3 
(quote.!  «^  f  ISTS) ;  1881,  Stoni  ,.  Naah!  8 
«:.„  I  ■  -A  ^""  povernor-Oenerala  proclama- 
J^  Lir"*""'.*'"'  '•'•  "•"'"•'y  piiliminarr 
p.oce«iingi  to  the  coming  into  force  of  a  law 
•ere  duly  h«l  ,  irniM%ale.,  18»8,  ulZ' 
t.  A.  A.  V.  Biley,  66  Ark.  281,  46  8.  W.  684 
ie»"7»»«l'='''«''t«ld««thi  Governor-.  ,,»,don 
of  8.  for  killing  the  deceamd,  excluded) ;  1889, 
Lurton  V.  Oiiriam.  2  111.  677.  679  (QoVemor-; 
procUniation,  «lmitted  to  .how  S.'.  election 

u  ^ort;  "V-  *'■"»"  "•  '"••  Co-  109 
MaM.  26,  80  (nruin  proclamation*  and  official 
letter*  of  the  Secretarie.  of  Sute  and  TreaaunT 
admitted  to  *how  that  the  United  State*  "hid 
acquired  and  had  aiMrted  againat  foreign  govern- 
ment, a  title  in  the  UUnd  of  N.v.««™  ^  tKt 

S«tuate.  118  id.  886,  840  (governor',  genenl 
''J'*';.^"'"*  f^'  *"<'P«  •nd'^aa.igning  quoS. 
admitted  aa  evidence  of  the  call  and  the  awign! 
ment ;  here,  of  courw,  the  order  mu  the  ."  U 
and  the  aaaignment) ;  N.  Y.  Uw»  1898,  o.  661. 
It.i-Krr""',."  ""I'"  '"  •'»'•  •  nuuMince.  ad! 
Jn2'',?i'S*?''  "•  Pe'insylvauU  Ca,  67  C.  C.  A 

^ml^"?^"""^'  "'•  '"•y"'*  preolamatioh 
calling  for  troops  to  supprem  the  not,  admitte.1 

S.  Itr".',"  n  •'"icrhad  b«;ome  a  p.     o 

«J^Jl^'?-  ".'""'?:"«»)•  Compare  thVca«.. 
aa  to  the  King'*  oarfififlrte  (poii,  1 1874). 


•  England:   1571,   Leicnter  v.   Havdon.   1 
«owd.  884,  896,  398  (whether  one  erroneoualy 
attainted  on  indictment  waa  bound  by  .  recital 
of  the  attaint  in  an  act  of  Parliament  confirming 
it ;  aaaumed  on  all  hand,  th'  t  the  recital  waa 
at  leaat  adniimible) ;   1828,  Coke  upon  Little- 
ton,   196  ("The   reheanmll  or  preamble  of  a 
.tatute  i*  to  1»  uken  for  truth  ;  for  it  cannot  be 
thought  that  a  statute  that  i*  made  bv  authoritie 
of  the  whole  realmu,  a.  well  of  the  King  a.  of 
the  lords  spiritaall  and  tomporall  and  of  all 
the  commons,    will  recite  a  thing  nminnt  the 
truth    ) ;  1816,  B.  v.  Sutton,  4  M.  4  8.  Ml  (pre- 
amble of  a  public  act,  reciting  the  fact  of  rioting 
111  certain  di»trict»,  admitte<l ;  quoted  luprafi 
1825,  Gardner  Pee.age  Case,  Le  Marchanf.  Kep. 
278  (recitiil  as  to  legitimacy,  in  a  private  act, 
!!£'"'«'•  ■•  »8»"'»'  one  not  a  party  to  the  act) : 
im,  Brett ..  Bealea,  M.  *  M.  416,  421  (a  pri- 
v,ie  acts  recital*-  here  at  to  the  right  of  a 
town  to  levy  tolU  — not  admitted  a*  evidence^ 
mn  where  the  final  clause  declared  it  to  be 
takMi  as  a  public  act) ;    UniUd  Statet  ■   Cal 
C.  C.  P.  1872,  1 1903  (recital,  in  public  and 
pnvata  statutes,  conclusive,  for   certain    nnr- 

Brooks,  7  Ga.  88,  02  (recital  of  a  bank's  «M&n- 
me.it,  etc.  ;"  the  plaintiff  can  take  nothingliy 
the  recital  of  that  fact  in  the  act,     hen  an  usua 

^n™?  S  ,""  ". ' '  '**"•  ""Jl  ••  *»''•.  8  Ga. 
SIO,  222  (constitutionality  of  an  act  of  legitima. 

f  I'u'  T  "•  ^  *'"  '*^^  '"  ""••  e•«^  "  the  Iwcorda 
of  the  Legislature  "  are  to  be  treated  ss  true  un- 

S,»».T"*'"'' .?'*"■',■'  "Pl-rently  meaning 
to  treat  them  on  the  analogy  of  .judicial  record 
KH'!*  f"""'  i  '"2'  TI.«ri.ton  i.  Lane.  11  id. 
«fi9,  620  (preceding  case  followe."^  ;  1864  Lane 
».   Harns,  16  id    217,  822  (recital,  in  publio 

To  i'  'V'"  "'*'''''  M*^'-  Duncombe  p.  P,?ndle, 
12  la.  1,  11  (preamble  reciting  a  clerical  error  in 
?«.«  2;  •'"'"•«'  "ot  received  as  conclusive) ; 
ISA  Elmondorff  v.  Carmicha^l,  8  Litt  472. 
480  (alienage  ;  recital  of  B.  B.  being  a  natural- 
ijed  citiaen  and  of  a  |»wer  and  a  om^eyance 
»romJ.  B.,  in  a  statute  confirming  Se  title  of 
ll^^^ar?^""  ,•'•  B-i  excluded  ;  Quoted  ,u. 
pra) ;  1846,  Parmelee  ».  Thomp«>n,  7  Hill  N.  Y. 
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already  expWned  («»fe  §  1637)  in  that  a  return  i,  only  a  single  document 

made  separately  for  each  transaction  as  occasion  arises,  and  nSt  neTessanly 

collated  regularly  w.th  others  in  a  book;  this  difference  arising  usually    n 

practice  from  the  circumstance  that  the  statement  deals  with  something  do^^ 

or  occumng  without  the  official  precincts.     A  further  distinction.  ZtZ 

rrtum,  proper  and  reports,  is  that  the  former  term  applies  typically  rsre- 

ttTLuZ  ";  ?^'^«^P'--»y  ^y  t»>e  officer,  wldle  the' latter' emble. 

£  ^:^f^:^C''''''  "'  ^  ""•'^^'  -^  -*«^-"^  — in«  Within 

Considering  first  the  nature  of  a  return  in  the  narrow  sense,  it  would  seem 

under  the  general  principle  (ante.  §  1632).  that  wherever  tkeduiZo/a22 

cer  requtrehtm  to  act  mt/umt  the  premises  of  the  office,  he  has  hy  iJplZtn 

anauthoTMy  to  return, -th^t  is.  to  write  down,  upon  his  return  to  Ids  offir 

a  statement  of  his  doings.    The  necessity  of  pi^serving  a  record  oV  h    doin^J 

the  office;  and  therefore  the  general  implication  of  an  authority  to  make  a 
return  is  no  less  strong  than  that  of  an  authority  to  keep  a  register  forTow! 

tTe  W  f  ?  ^'""''  ^  ''''>•  ^'^  1-«tion.'then.  ultimTly  is  ^2  t .! 
the  officers  duties  require  or  authorize  him  to  do  or  observe  the  matter  Tn 
W  oroffi  ^^«",r.^^^«"W  seem,  only  two  clear  instances  .TlZZ 
kw  o  officers  authorued  to  make  retums.-the  sheriff  and  the  surveyor 
Sine.,  .he  distmction  between  returns  proper  and  reports  is  not  aLTs TJ: 
fully  observed  in  common  usage,  and  is  perhaps  often  difficult  to  Saw 

t:S^\Z:''l'l^Tt\w''r  "  ^°  '^''''^-«  -y  be  later  coS 

ZrifT^Jr^       ^       °  '^"  ^''^  "^"^  "^  ^""^•''l  fi'*'  the  use  of  a 

(a)  It  is  clear  enough,  and  weU  accepted,  that  the  sheHf's  office  authorizes 

ail"?  hToffi^  Ttz  "'''^"  °'  '^•^  '^°'"««  -^-  ^«  -"  to-;^ 

.Jm^'  ^*^'  ^''''  '°  ^"^'"9  »•  Hanford,  7  Hill  N.  Y.   120  •  "The  return  „f  « 

58r;  iTiJ^^^,  '^'^t"u  ?.\i?-^^;  &x  w^rfrf"'  ''• ""''  "^"^■"^  "^- 
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It  follows,  therefore,  that  it  a  admiBsible  even  against  persons  not  parties 
to  the  suit,  as  any  oflBoial  statement  is;  i.e.  the  limitations  applicable  to  ite 
other  aspect  (to  be  noted  later)  as  a  part  of  a  judgment  record,  do  not  affect 
Its  admissibility  as  an  ofHcial  statement*  It  follows,  also,  that  it  is  admin- 
sible  only  for  such  matters  as  are  within  the  authority  of  his  office ;  here  the 
question  becomes  ultimately  one  of  administrative  law.  x.  e.  the  extent  of 
the  shenifs  duties.' 

(6)  The  sheriff's  return  is.  however,  also  a  part  of  the  record  of  proceed 
mgs  leading  up  to  a  judgment  in  litigation;  in  this  aspect,  therefore  the 
pnnciples  of  the  law  of  judgmente  may  come  into  play  and  the  qu^^t  on 
may  anse  as  to  the  conclusiveness  of  the  return.  There  are  thus  some  situa" 
tiona  m  which  the  return  is  binding  upon  the  parties  only,  and  there  are 
others  m  which  it  may  not  be  disputable  by  any  one  in  a  collaterarpr^ 
ceeding.     The  solution  of  such  questions  has  ocmionally  been  puTnZ 

Eht  i^  ^T.i"  '^'  '^'T'^"'^  "'  P^^^'^'^S  ^^^^  controvers^;" 
menu  „n/  .1  '•'""?  ^f  ^  *^"'  ^"^^'"^  '^"^  conclusiveness  of  judg- 
ments, and  no  other  pnnciples  than  those  of  that  branch  of  the  law  seem  to 
be  inv^olved.     This  aspect  of  sheriff's  returns  has  therefore  no  concern  f» 

Jw  m  r*"**  "^"  ^'^  '"'°'*'''  P'^'y  '"''y  '^^^  '"  the  sheriff  an 
'f^oppel  so  that  he  may  not  dispute  it  in  an  action  against  himself.  It  is  al 
.he  least,  necessanly  an  admission  (ante.  §  1056)  usable  as  evidence  in 'an 
act  on  agamst  him.  The  contreversy  here.  then,  is  whether  it  amount  Va 
given  case  to  an  estoppel  or  is  a  mere  disputable  admission.  This  ZZ  a 
question  of  substantive  law.  is  beyond  the  present  purview  ^ 

w£//.k"^'''?,°*  ""°''  ^^'''^'  '"'^  *°  8^«t  controversy,  has  been 
whether    he  reeUal,  tn  a  sherif,  deed  are  admissible  to  prcve  his  a^horit^ 
to  sell  without  producing  the  judgment  and  the  execution     On  pr^«cwJ 
the  so  ution  is  as  follows:   (1)  The  deed  is  not  vaUd  unless  the  Sheriff  tt 
authority  to  sell;  that  authority  to  sell  could  come  oX  Lm  a  t^e^t 
against  the  owner  and  a  writ  of  execution,  based  upon    L  j^'glit  r/er 
ing  the  sheriff  to  seU ;  this  judgment  roll,  therefore  ^r  a  certified  Z*:)^' 
be  produced,  in  order  to  prove  the  sheriff's  authority ;  (2)  Even  if  h  (iuW  .^ 
assumed  that  the  sheriff's  office  gives  him  a  genJl'.ntlX^LZth^t 
he  has  m  this  instance  a  specific  order  to  seU.  nevertheless  sin^^  ,  „!$ 
IS  contained  in  a  written  document,  the  conto;ts  of  the  d-urnt  must  ^ 


182*1  ^Tu^^"'^  "•  ^r^S"".  2C.m^  117; 
1821,  Walilor.  Spencer,  4  Conn.  7».  94  •  1832 
Ix)wry  I,.  C«d.v,  4  Vt.  604.  605.         '       '       '^' 

loni  VlT  '""»'"«'"'»  only  must  here  luffice  : 
1901,  SohloM  ».  Inman.  129  Ala.  424,  «0  So. 
867  (shenr.  invoDjory  of  Roods  levied,  not  ad- 
niiMible  to  prove  their  value) ;  1869.  Obermier 
;..  Core,  25  Ark.  562,  664  (.heriff,  certlSTf 
wizure,  not  under  nrocesa,  excluded):  1900 
People  p  Lee,  128  Oal.  830,  60  Pac.  854(8her«ri 

not  admissible  to  prove  that  no  J.  P.  C  had  eT 
latence  at  tie  time  i  ,  the  county ;  on  the  ground 

son 


iw'.i^ui^i'.rV""!?""  ""'■'''''  t'"'  """riff 

was  require<l  to  offlcually  ascertain  or  declare"  • 
this  seems  erroneous,  because  the  natural  »»v  to 

nrove  that  he  cannot  be  fonn.l  there;  com  »re 
J  1813,  anle);  ]848,  McCuIly  v.  M,lc.,"r^ 
Humph.  187  192  (a  sherirs  return  on  a  J™,,? 
IS  evidence  that  he  had  it  when  arrestinfi). 


S8163<U1684]        SHEHIFP8  RETURXS  Aim  RECITALS  j  ,^64 

both  to  .tate  the  content,  o^heTd™  tf  .'"!  ^  t"  ''"P"^*^  ""^•'""'v 
form  (s.  an  exception  to  the  rule  of  «  iJ  «  ^V^^i? '''«'"  «  summarized 
tion  have  usually  proved  too  radical  for  the  Courts  to  ter''^'  °'  """""P- 

i»08,««''^«-.J..inJ?i*„v. /.ee|.,3ocal.  280  288-   ..Ti.    <  j 
to  the  .henff-.  power  to  ««ll  and  to  hi.  power  to  ™«i»-        ,  i^^gment  and  execution  go 
•™  not  admiaaible  to  prove  the  .herir.  ^ZVJZ  .    ^,  *  ".'"•  ""•*  *''«"'^°«'  'he  recital. 
To  hold  otherwi«,  would  be  t^^^n^TS^^^^ '''l''' ""'' ^^'^-^^y  ^  recite  ^  s^Z 
deed,  having  ite  origin  in  the  judgment  TnJ  !,      .•        *  P"**""  *°  *«"' ««  "^ite.  and  to 
ofboth  under  the  rule  of  be.t  S:nZ    But  wh"!  thTnT""  ^  T  ^"^  ""'  »  P«^"««- 
become.,  ao  to  .peak,  the  accredited  H.toria„  of    i    '  U  !"„'.  '^.'''*^''"''"^'  "•"  "»>«"« 
proceeding,  on  the  back  of  the  execution  and  retu™^-  ?       "•     "'  """^  """f  hi. 
h»t.  he  may  i„ue  a  certificate  to  the  pu^h^^r    InTb^th"^  '^"'^/"*''  "'"'  °'  «"»>out 
.    m«le.  woud  within  the  limit,  of  the  autrri'ty  dtl^lted  LT^?'*  '""  *"•  '«'""• 
aH  person,  of  the  fact,  .tated  or  recited  therl^n^  ""'^f'  ^^  ^  h.m,  be  evidence  again.t 
official  duty  of  the  .heriif  to  make  alike  aUtrr„'»         ^^f''  """«'*«d.  H  is  alw  the 
that  a  «cital  K,  n,ade  must  be  ent  tfed  t^  SeZ  eLT"  ''  ''"•''  »""• ''  ^""o- 

a.  the  return  on  the  execution.  *"*"*'  *•  '      Mtrument  of  evidence," 

This  conclusion  seems  unavoidahin  nr,  ..♦«•„*      •     •  , 

sion  ^ched  by  a  few  Co^^^'t^  flTSd  in'lr^"^  T''^"- 
sumption  of  the  regularity  of  official  doinglc  J'm  2534^  Z"  ''''  P"" 
convenience  seems  in  exDeripnr^  f«  i,        j  ,    '  *    ^*^-     ^""^  pract  cal 

former  result;  so  tharSrhtt^.tXlat  ^""r -'^  »»'  the 
interfered  to  exempt  from  production  nfT^'  F    ^  "'°''  jurisdictions, 


•  ^.  ?.  ••  111.  Rev.  St.  1874,  0.  80,  S  12  Tin 

L  nit  ,.^:^4).*'"'J"'^«"'""  <•'  "ec^e  i„  full 
,,  •  .*"™  Jho  »t«tnte»  have  ao  widely  Bbromted 
the  judicial  rule,  .„d  these  sutute*  a«  t^ 
enfithy  and  too  coiii.,lie.,«H  .^l    „..■•*_ '~- 


the  recitals  an,  full,  di,,«„  J, ^.j^ the'necj^'t? 

HiH  rprk"«„^ttife«-A'Sp^ 


local  execut^on-procedire  to  be  dealt  ^th  he«  J"i V^^""*  »°  ^  "««'•  "  by  the  pro,l„S  ff  th^ 

r"?  ""J^^We  to  attempt  to  Mt  fcrth  t^i  «^1  ""  '^VA  "'  ""^  «'t«l^  i "'  1898 

state  of  the  law  in  the  vaiious  jnri«d"«on,  n.^.^^  ^^  ^'"''"'''  "  *''«•  83,  85.  12  ko  Ifs 

The  follomng  list  contains  only  i^me  tviS  Pj     *"VS25  "5*^  "«"tion   must  be  pro.luce.f  • 

m-nes   of   ease,    iUnstratin.,    tl,-   """Jy"'!?!!  f^"-.*.  1861    Boatright  a.  Porter.  82  onso  lio 


....  .«.«„. „g  use  coniams  oniy  some  tvi»ical 

l^-S"?"      if  .868  (production  ^?H~S    ,    v  ".'"^^il^ 


10  Ark    178    1»I     s    .;  «»'"'""<»•  »■  Kelly, 

S  207  (a  sheriff's  d^^i^'si  ™cit^'  hi  "Ta L'of 
the  imlgments,  and  other  particulara  .a  rreit,^ 
.n  tl,e  execution,  and  theie  «^ta?s  sh^nl^ 
"evidence  of  the  facts  recited "1-  1«««  li-k 
^Pe^  30  Cal  280,  288'andgn,ent\'n*d'ex"e';." 
tion  being  produced,  the  deed-recitals  bv  th. 
sheriff  are  evidence  of  the  m1»:  .„i  ^-  ■ 
Donohue  v.  McNuUv  24  id  f 'f  '  "P'""""* 
«,.s  not  ^femnl^'t:  tt't*he"iud^;n\';nd*r 


'"pray.  187,  Clark  .  W,  48  id!  i.«  jT^n j ;  ^"J«!;:\t^  S.^lireicrlr 


i,)    «««;•'     .  "•  "lacKietoi 

Pir        (l'™"<'tIon  required)  j   A'.    0    '  187R 

^r^'thfs^?  £1 -„«.«:£■ 

Knl^!^TT;tVn,'7"7'r*'S'  222^  ^"'^ 
o  irea.  si) ,  ^o.  .■  1784,  Burke  ».  Kvan    1  Dull 


^"^ 
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at  common  law,  the  main  difficulty  being  the  requirement  of  producing  the 
judgment  roll,  the  reciuls  of  the  deed  were  admissible  if  the  loss  of  the  roll 
was  shown ;  moreover,  if  the  roll  (or  a  copy)  was  produced,  and  the  rule  thus 
satisfied,  the  recitals  were  of  course  admissible  to  prove  the  fact  of  the  sale 
as  bi-iiig  an  official  act  of  the  sheriff. 

In  the  same  connection,  the  question  constantly  arises  whether  the  tcholt 
of  the  record  of  judgment  and  execution  must  be  proved,  and,  conversely 
whether,  though  the  judgment  be  produced  in  entirety,  thJa  suffices  even 
where  the  land  is  not  adequately  identified ;  here  the  principle  of  Com- 
pleteness  (post,  §  2094)  comes  into  play.' 

(«)  Somewhat  different  considerations  are  involved  in  the  subject  of 
recitaU  in  old  deeds  other  than  sheriffs'  (ante,  §  1573),  and  the  admissi- 
biUty  of  a  Oieriff's  inquitition  of  title  {pott,  §  1670). 

86  (jnilgiiient  iiml  ezepution  required  to  be  ihown 
by  exempliticatinn  or  abatraet ;    "  the   oonee- 

qiicocH!)  of  auertiiig  the  doctrine  that  s  •berilT 

by  hia  recital  could  detinue  a  power  to  aell  land* 

would  be  highly  miachierooa  ')  :  1819,  Weyand 

r.  Tipton,  5  S.  4  B.  33S  (recitals  are  no  eyi- 

dence  of  authority  to  aell ;  judgment  and  exe- 
cution must  be  produced) ;  1823,    Hampton  v. 

Siwckenagle,  9  id.  212.  221  ("ame);  1841,  Brad- 
dee  V.  Brownfield,  8  8.  fc  R.  271,  289  (prece<iini{ 

cases  approved) ;  S.  C. :  1802,    Hopkins  v.  De 

Oraffeureid,  2  Bay  441,  445  ^recitaU  in  a  sherirs 

deed,  admisaible  for  all  [larts  of  hia  proceetiinss  ; 

production  of  the     ,  cution  or  fi.  fa.  not  re- 

qnirr-d  ;  Waties  u.  .i  li    nke,  .IJ.,  diss.) ;  1805, 

D'Urphy  p.  Nelson,  :    '   ev.  476  (recital  of  the 

execulion,  here  lost,  nceived) ;  1811,  Tobin  ». 

Seay,  2  id.  470  (production  not  reiiuired)  j  1819, 

Biirkley  u.  Screven,  1  N.  ft  MeC.  408  (produc-  / 
tion  of  the  execution  required,  but  only  the  last, 
not  the  intemieiliata  ones :  for  lauds,' the  jude- 
ment  also) ;  1820,  Vance  v.  Reardon,  2  id.  299 
302  (same,  but  applied  equally  to  prsonaltv  j 
extrscts  of  executions,  in  proving  a  sherilTa  sale 
held  insufficient ;  Colcook  and  Bay,  JJ.,  diss  )  '• 
1839,  Smith  ».  Smith,  Bice  232,  238,  lemble 
(]udi;ment  must  be  produced,  to  show  antlioritv)  ■ 
1852,  Floyd  ».  Miutney,  5  Rich.  861,  365,  378 
(recitals  not  sufficient,  without  pnxlucing  the 
^d^ent  at  least) ;   T«i»n.  .•   1833,   Nieihols  e. 


illev,  6  Yerg.  63,  65  (recitals  to  show  the  fact 
of  sale,  admitted) ;  1874,  Sampson  v.  Marr,  7 
Baxt.  486,  483  (sheriff's  deed-recitals,  evidence 
of  advertisement,  eb  .1 ;   r<.;  18/4,  Maxham  v. 
Place,  46  Vt.  434,  442  (execution  rwiting  judg- 
raent ;  proof  of  loss  of  judgment,   held  suffi- 
cient);   ro. ;    1847,    Robinett    ».    Preston,    4 
Oratt.    141,    147,   tembU  (sherilTa    recitals  of 
judpnent  and  execution,  sufficient  without  pro- 
duction, as  against  strangers  setting  up  a  title 
adverse  to  that  conveyed  by  the  officer) ;  1848 
Jesse  B.  Preston,  5  id.  120,  130  (tax-collector's 
rentals  of  due  proceedings  authorizing  sale,  not 
suffiaent  without   production  j    preceding  case 
distinguished  because  adverse  possession  there 
accom|>anied  the  deed). 

The  same  principles  are  illustrated  in  the  use 
of  recitals  in  a  coOedor't  tax-deed,  or  in  ■  deed 


2000 


bjr  any  other  officer  empowered  to  sell  on  a  cer- 
tain warrant ;  Boinn  v.  Bolan  and  Burke  v.  Burke 

?'*."„'j'",'„*;?**..v'**'*'  ^*'«»"  »•  Stamp,  Irtg 
la.  601,  79  N.  W.  866  (receiver's  recital  of  hi, 
apnointment,   not  adndssible) ;  1868,  B<dan  r 
Bolan,  4  Nev.   1.10  (tax-deed  ;   production  of 
judgment  required) ;  1898,  Burke  v.  Burke,  170 
Mass.  499,  49  N.  E.  763  (tax-collector's  dee.1. 
recitals,  not  evidence  of  facta  recited):  1801 
Simon  V.  Brown,  3  Ventea  186  (recitida  of  pay'- 
ment  of  toxea  in  a  county  commissioner's  deed 
excluded);    1848,    Henderson    ».    Galloway    8 
Humph.  692,  696  (recital  of  notice  in  a  trtwtie's 
deed,  not  receivable  like  a  sherirs) ;  1883,  Conl 
C.  M.  «  M.  Co.  V.  Ross,    12  Lea   1,   8  (clerk's 
deed;   production   of   decree    noiuired) ;  183' 
Hall  f.  Collins,  4  Vt.  816,  826,   „mbie  (Lnxl 
collector's  deed-recitals  not  evidence  against  one 
'    not  a  party,   because  he  u  "not   by  any  law 
^1'!.''  i  "■■'''.*■'"«  offlc'r  for  the  pun«se  ")  ■ 
1869,  Townsend  v.   Downer,    82  i<l.    1»3,    IHO 
(collectors  deed-reiitels    of    having    done    nil 
things  reauire.1,  not  evidence) ;  ISliS,  Christv  r 
M-ior,  4  Munf.  431  (U.   8.  marshal's  tax-ile.d 
recitals,  not  sufficient  without  "  other  iiroof  of 
•"'•"Jrity");    1829,  Allen  ».  Smith,   1    l.eigh 
231  (U.  8.  marshal';  tax-deed  recitals,  not  snffi- 
oient    without    proving    the    prerequisites    of 
advertisement,    etc.,    although   here   there  ha<l 
been  20  years'  po^wes»ion) ;  1880,  Chapman  r. 
Bennett,  2  id.  329,  330  (sheritTs  testimony  of 
sale  of  hud   for  taxes,  not  sufficient  without 
showing  preliminary  prtwee<lings) ;  1848,  Wynii 
V.  Harman,  6  Gratt.  157,  186  (dwree  of  iwrti- 
tion    and    rejiort    of  commissioners,   sufficient 
without  producing  the  whole  record,  if  the  Imid 
M    adequately    described);    1848,    Masters    r. 
Varner,  ib.  168,  171  (marshal's  conveyance  un- 
der Court  decree  onlering  sale  of  land  "in  the 
bill  mentioned  "  ;  production  of  a  reconl  suffi- 
cient  to  identify  the  land,    requirwl)  ;    1858, 
Walton  V.  Hale,  9  Gratt.  194,  198  (deed  of  com! 
missioner  for  delinquent  taxes  ;  recitals  insuffi- 
cient, without  proving  authority,  where  there  U 
no     long  acquiescence  and  iKMsession  "). 

*  "The  case*  cited  in  the  foregoing  note  illus- 
trate this  principle  also ;  compare  further  1 2110, 
pott. 
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§  1666,   Snrrayon'  KMnriM  (Umoa.  Mmmtmi.  mt 

surveyor  is  to  run  lines  and  establish  bounda^.  i.u  '''"^  "*''•  <»'  • 

the  terms  of  granU  and  patent  »„^»rf  '  *''°  ?'"?*"'«  »'  "Pplyioff 

boundarie.;  ifis  ThSora  „at„«I  'll     .'^''^^"'''•"S '''«  -ettlemeVt  of 
the  authority  to  make  a  writtSr^TurlnfTT  ^"»  »••«  ^^'^  •"«1 

England  there  were  douSw  few  Ztan  J"'  ^"^'     ^'  •'°""°«°  ^^  "' 
stant  official  duty  was  tha^f  a  ^u'tyT  "1  ST'  ^'"*  ""'^  "'^  ''«"- 
official  only  by  virtue  of  a  special  waZtf^'r.,.,    ""*'  """'"y"  ^"'« 
principle  was  sufficiently  recoiled  aTcomt„„1'  '^T'  ,  ^"^''•"heles^.  the 
be  said  that  wherever  the  oZTot^T     ^        '    ""**  ''  ""^^  ^'>«'«'»« 
the  officer  has  an  implied  authoityoHr'  ""T""  '"  '^^^  ''«»'«'J. 
surveys,  and  his  returns  a«  tS  S  admSh.     "t^  f '"'"  "'  '"'  ""'^'•'l 
upon  the  authority  (ante  /Sv^„'™!.-    ^''^ '^'»»«Wlity  depends 
the  government  sLVe^r  aL  admis^^W    ^"       /""  ''"'"'•''''  "'"™»  »' 
which  he  is  -uthoriJTo  d^/anT    n    h  Vh^Jr  r'^  '"""^  ""'"- 
survey,  if  made  under  special  wamnt  or  ,f  nfL  ^^  "  P"""**  P^"""'" 

authority  («„.,  §  1633.  ^  10,  mT;t::;?ad3er""°"'  '^  P'"^' 

im,Slorg,  ii,  ^Hirort  V.  Peart,  10  Pet  4lo  441  .  ..ti. 
bemg  under  oath  [of  office]  w  evidence  a.  to  all'  thin™  «I-\""^*^'  ""^"  ""y  »  •»''•.«>'. 
of  h..  duty.  Bat  hi«  duty  i.  confined  to  deSbi  ,T.,!l  V  ^'"^''^  ""h'"  'h"  «"• 
comer,  tree,,  and  oU.er  object,  on  the  ground"  ,d  to  fn"'"^ u"  *''"  P'"'  "»«  «"«. 
plain  them.  But  in  all  other  re.n«.»r.„^  I  .,  .  "''J"'"  ■"'=•'  «markf.  a.  ni«»  ex 
vitneo,  to  be  examined  on Lh  K  rre.e"c^o"f  the  "  '"'^  h"  "f  "^•'  "^«  ' """'i^- 
•nation.  ...  It  ha.  never  been  .uppo^X  -f  ?„  r  '  "^  ""'*  •"''i~'  *°  oro^^exam- 
on  to  .tate  collateral  fact.,  or  decuK.  of^e  L^-^  "  '"T  ""'  '"^"y"'-  """"d  "» 
scope  of  hi.  prop.,  official  function.,  h^c^uWth^brm  I  *."  "**'*"  "°»  ""•"'  '^'' 
third  per*)n.."  ^       *"""'  ""ereby  make  them  evidence  aa  between 

These  principle,  generally  receive  consistent  application.* 


after  .11.  .  E.port  («»<«.T764)''u  ^  mV.'' Se"^ 
tion  ;  but  It  i«,m,  more  cSrr^.t   o  r^piM  it^«t 

,..    *"**•    ^'^   »•  Bobert^  18  M    *  W    nan 

cl';V"r"*.  «»*'".  oJ'offiefai  tr^V  "^f 
l-rown  l«nd«,  adniittml :    P»rkp    R  •  ..?»  • 

1852.D.m«U.  Wilkin,  7  ExtS.  429.  434    487 

B.        If  the  survey  h«l  been  made  by  olfi™« 

»  That  a  diatinction  could  be  Uken  in  thi. 
r^pect  between  aurveyon,  of  thelta^e.  °  ™„„*?" 

nrnj.,  to  beniade  .  i«e  the  citation.  ,»/r«,  note  4. 

Jlw  SeCnurom  "''  5'*^'«  •"<»  fil^ln    he 
(offlcml   .urvey   or    m.p.    .dmiJbleT;    Is"?! 
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In  many  juris- 
O'Connor  v.  Dunn.  2  Ont.  Ann   247  os^  / 

24    Al.     Run  /        -«"»•■  1854,  Stein  v.  Aahbv 
Tbli:'^™  T'"'' «■'"« °f  •  Private'Vrl^y  „^ 

f..n?%K.iiror'^i"'4it''K'Tl 

r  j«;  ^n^oVii^^ir^t  r."isf/ 
|;7iiSin^i.:ie,^^««:i;^" 

10.    S   1,   «lnutted);   Midi...  mt,  Smith  ^ 


i 
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dictions,  statutes  have  expressly  made  admissible  the  ratnnis  and  records 
of  the  surveyor^neral  and  of  the  county-surveyors,  as  well  as  of  various 
special  commissioners  »nd  other  officers  having  a  surveyor's  duties.*    In  a 


«...  r.  Witler.'a  John     ib  (offl^UI  \ZbZ»i     ffiV^iSXT    ,    ' '  '  *"*?  (">r"yor-.  or 


Lawrence,   13  Mich.   431  (book   of   towoahip 
I>l<tU  of  title,  not  ra<iuit«a  by  law  to  be  Icept. 
rxcliid»d);  Mi»n.:  18M,  Wilder  r.  St.    PaoL 
11  Minn.   192.  309  (map    inaile  br  atatatorr 
authority,  ailiiiittwl) ;  A.  B. :  1862.  Adama  n 
8t«.iy,in,  34  N.  H.  418  (town  map  made  nnder 
8tut«  authority,  adiuiuible) ;  y.  }'.  1 1807,  Jack 
aou  ».  Witler,  a  John.  180  (official  map  bearing 
an  iixlortenient  of  partition  hy  persona  choa«n 
thereto ;  excluded,  becauae  the  surveyor  had  no 
authority  to  reiiort  as  to  title) ;  1893,  Hlnvkman 
r.  Eiley,   138  N.   Y.  818,  329,  34  N.  £.  314 
(ancient  map  by  a  ciy  aurveyor  for  a  private 
party,    receive.!);    JV.    C. ;    1888,    Dobeon    ». 
Whisenhaut,  101  N.  C.  647,  8  8.  E.  126  (uiioffl- 
cial  ninp,  inadmimible)  i  1889,  Burwell  v.  Sneed 
104  id.  119,  10  8.  E.  152  (map  ma<le  by  a  aur- 
veyor appointed  Iw  the  county,  excludeil) ;  Pa.  : 
1773,    Bnidle  b.  Bbippen,   1  Dall.  19  (official 
map  or  aurvey,   admmaible) ;    1795,    Denn  v. 
Po.id,  Coxe  381  (aame) ;  1 797,  Shielda  r.   Bu- 
cbaiian,  2  Yeatea  219  (aurvey  made  by  a  private 
anrveyor,  under  land-office  order,  and  returned 
I1',°,  "!f ,  •''"'•yof-P'nenil'a  office,    admitted) ; 
1817,    Salmon  p.  Ranee,   3  8.  &  R.  811,  £.16 
(deputy-surveyor's  return  to  an  order  of  aurvey 
receivable,  becanac  he  is  a  sworn  officer;  but 
not  when  he  autea  nuttera  not  within  his  duty ; 
a  return  that  a  former  aurvey   waa  miaUken' 
ex.liided) ;  1838,  Com.  v.  Alburjfer,  1   Whart 
489,   »73  (ancient  plan  of  Philii.lelphia  as  offi- 
cially laid  out  in  1683,  recelveil) ;  1840   Wolf 
V.  Ooddanl,  9  Watts  544  (official  warrant  and 
aurvey  return,   receivable  to  show    the    landa 
token) ;  1869,   Baird  v.  Rice,  63  Pa.  489,  497 
(like  Com.  v.  AlbiirRer) ;  Wn. .-  1901,  Schlei  ». 
Struck,  109  Wia.  698   85  N.  W.  430 

•  Ala.  Code  1897,  {  3895  (county  surveyor's 
aurvey  or  pUt,   a.lmissible,    "if  the  opposite 
iwrty  haa  notice  that  such   survey    is    to   be 
made  ') ;  ArU.    Rev.   St.   1887,   f  3145  (report 
under  oath  of  a  surveyor  apiwiiited  by  Court  on 
motion  after  notice,  admissible) ;  Colo.  Annot 
Stats.    I89I,   (  914   ("The  certificate   of  the 
county  aurveyor  or  any  of  his  deputies  shall  be 
foao^^^  W  '^"•l™™":  com|«t»  also  ib. 
S  3687) ;  Ob.  Code  1895,  f  484  (county  aurvey. 
or  a  survey  or  plat,  miwle  by  order  of  Court  on 
notice  to  parties,  admiasiUe) ;   Ida.  St.   1C03, 
p.  ^3,  I  37  (State  enjfineer'R  map  of  stream! 
fi'i     p      •i«-,«">n'''«>'>le   in    irrigation  suits); 
III.   Kev.  St    1874,  c.  133,  §  7  (county  survey- 
ors reronl  of  surveys,  admis-ihle) ;  J  10  (so  also 
for  U.  8.  surveyor-general's  fieldiiotes  in  Sute 
auditors  office,    admissible);    la.    Code,    1897 
J  538  (county  surveyor's  field-notes  and  plat, 
admissible  against  |wrsona  reciuestins  survey  or 
havrng  reasonable  notice  of  it  beforehand)  •  La 


coromfaalooeri"  registered  man  of  Connecticut 
,.7J  .?'■"'"  <»"»»•"  to  M  evWenoe) ;  St. 
1888,  c.  88'J,  I  S(topcgnpl.ical  aunrey  commia- 
aionera  truogulation  points,  to  be  evideoce  of 

^r.",.  "''•'y  "■"*>!  *""''•  Con'P-  L-  1897 
i  sail  (coanty  anuerviaors'  record  of  boandtriea 
perpetuated,  admisaible) ;  I  3819  (surveyor's  or 


J  a  <t<iaa   i«a7  7  '      .         '  '     *•    """»»""'e>  j 
f  3386,  SS87  (same  for  county-auperviaora'  re- 
survey  of  municiiail  plat) :   1908,   Sherranl  r. 

applied) ;  Minn.  Oen.  St.  1894,  I  6768  (certifi- 
ttlflL^^?  «irveyor  ordepoty,  admissible)  j 

sible) ;    II    697,   699    (county   commiaaionen.' 
estoWishmeiit  of  certain   boundaries,  etc..  ad- 
miwible);   |   1876  (certain  iMda  provable  by 
f«^°,  "^"^"^  Held-note^    plata,   etc.);    St 
1899,  c.  284  (reconia  of  surveys  by  municiiwl 
engineenng    department,     admisaible);    Miaa. 
Annot.  Code  1898, 1 1786  (certificate  of  a  county 
surveyor  or  deputy,  of  a  survey  made  of  landa 
in  the  county  or  under  Court  order,  to  be  iire- 
aumptive  evidence  of  "the  facts  connected  with 
and  pertinent  to  the  aurvey,"  if  the  maker  ia 
^"LaT^"!^  therein);    Mo.    Kev.   St   1899, 
i  6949  (cerUin  retiimH  of  connty  anrveyors,  to 
be  evidence) ;  1 10186  (no  survey  to  be  "lial 
evidence,    except  thnae  made  by  a  county  aur- 
veyor or  deputy  or  by  the  U.  S.  authority  or  by 
mutual  consent);  Nev.  Oen.  St   1886,  |  2213 
(certificate  of  a  county  surveyor  or  deputy,  ad- 
missible) ,  N   M.  ComD.  L.  1897, 1792  (suVvey. 
plat,  or  field-notes  of  a  county   surveyor   or 
aeputy,   admissible  "only  when  the  aurveyor 
may  be  dead,  or  when  it  shall  be  impoeaible  to 
obtain  his  evidence  either  by  hU  peraonal  at- 
^";;*"p"'?'^y  "'™''»<>f  •doP-ition");  N.  Y. 
c.  c.  P.  1877,  I  965  (maps,  surveys,  and  official 
records  on  hie  m  cerUin  public  offices  in  New 

186'9  c  888°«  77«1!5  '*"\  '^"'l-'We) ;  Law. 
1869,  c.  888,  j  7  (fi  ed  niap  by  drainage  commia- 
aionera,  admissible);  Laws  1898,  c.  689.  |S 
(SUte  land-siirvey  superintendent's  recorde.1 
map.  a,  1  field-notes,  certified  under  seal,  ad- 
missible) ;  ,.ws  1894,  c.  888,  {  4  (State  en- 
P,"*?'"  ?„""»?  *n<l  field-notes  of  canal  lands 
admissible);  N.  D.  Rev.  C.  1895,  |  Sci 
(county  surveyor's  records  of  field-notes  and 
p  ats,  admissible) ;  Oh.  Rev.  St  1898,  <«  1172 
1191.  1195,  2624  (certain  surveys  of  a  county 
surveyor,  and  of  a  private  survey  nnder  official 

»^"v'"a.'",**^''™"*>5  ^^^  State  V.  Cincin- 
nati T.  *  J.  Co.,  66  Oh.  182,  64  N.  E.  68 
(under  {|  218-223,  Bates'  Annot  St.  the  find- 
liiKS,  maps,  etc. ,  of  the  oinal  commissioners  nre 


Rev.  1.   1897,  J  1437  (State  s^rvevoTsnl^n  of  IT-  "kP"'  *  "';  "^  l""".™"*'  con.missioners  are 

town  Iota,  after  filing   n  p^rishTSderroffi™  Sl?  '"nil  "2'''  '"'  ""*  '""'^  "'  •""'»  "•'•™  »P~i- 

and  public  notice  given.  tThi  evU^nce  "of  th^  f.!l''  "M'  S'«»*   »898.  M  1716,  1717  (coSnty 

description  and  dimension,  of  s^id  Ipertv  ")  ■  ^IZ^"''  v""*'  V  K  ^f'^  "  P^ompti^elJ 

«-..  St  1885.  c.  844.  ,  6  (harbir^ffijd  STdLii.'br.,rTl°'a»f '"ciJ?  SJl^'l?,?: 
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few  of  tbMe  juiWictiona.  chiefly  in  the  South,  the  statutory  Drocednn.  n,-.^ 
.pp.™ntlyupon  an  early  local  common-law  practi^")  neS^i^^T* 
the  official  anrvey  rooeivable  when  it  deal,  with  niriv!  J'k!  ^  ^^  ^  ""'''* 
the  parUe.  intereeted  to  be  flretTotified  of  tll^„r  J^5  boundaries,  requirt^s 
mayVttend  and  codperateT  ^  °'  '*"'  '"*""**"•*  """^^y  '«>  that  they 

principle  ipott.  §  1678)  is  also  involvedT'    (m,~  ^  '""7'^'  '«"«'  """t''"' 

*<a«d.with  his  map  (an*  sVqi)    th/iu^hl^^^^  •*  ~'-'"^'^''«  <*« 

8«  9197  01  -a\  u  i.    ^'    "®  authentication  of  ancient  mrveug  (nn»t 

S§  2137,  21o8)  by  age  or  official  custody.  Distiniminl.  *ha  .  '^'^'f*  ^«' 
stantive  law.  of  a  survey  which  has  been  reeS^  K  T:,""*^''  ""*•■ 
patent  and  thus  incorp<frated  Lo  it -^  W  t^ln       ^•*'  '^'"'^  °'  '  '""'^■ 

evidence  but  as  a;,«r/tSl>;Jr^X7L;;  Tm?  '0?  " 
source  of  interpretation  ( voai  8  9.lf.K^.  -  j  *!, •  S^,  '  ^  ^'''>  or  as  a 

»«...» ta  which  to  JiS?  Shlo^T  '"nS"'"  r' "'  '"• 

th!i«  cUTuTtSuy'iiHtr ih^'^  'T'  r-^  ^"^«'  *'^«  - 


plate,     whetfier  pnvite  or  ofBci.l, "  admUiihle)  • 


»  52«4  (m  tnapM,  to  try  title,  .  n,    .t  undi; 

»il.le,  "rf  -ud  report  he  not  rejecte.1  for  iraod 
1^^  .hown")j  Vt.  St.  1902.  no.,  62  (^ 
'^.''••.'"Pe"'  "d  '««>n«8  of  the  .uiVeyor-Ben- 
er,l  .n  pouenion  of  the  State  «re  prov,l,le% 
certifi«l  copy  of  the  Secretary  of  State) ;  Vfjh 
C.  «  Stat..  ISOT,  I  493  (cerrtficte  of  a  co«"tv 

rfrj'Jfj:  "y'  •'•P"*'-  «»  »»  PreaamptireV^ 
dence  of  the  facta  eontaine.1,  "  unle«i  ,uch  anr- 

Wis.  Slate.  1898.  |  771  (certificate  of  a  «,n„tv 

c7^°J  °r    '^'^%  .•dmiMible) ;     s'  Tm, 
c.  288,  J  4  (Kirrey  of  Unda  by  canal  compaJ^; 

2003 


Mfillf-     »      '•  '  '***  (county  snrveyor'a  cer- 
Iwd'enc,'?^)."'^'^    "^    be-a/nntted'aaleg;:, 
•  1818,  Ewing  V.  Sarary,  8  Bibh  2SS  Imr 

5M(rK^i.«'K^^t^i„tr^ 
neceaaity  fortlii.  notice,  aee  ante,  §  1385 

480  l^\t  ?*."•, M«y  »•  Baakin,  12  Sm.  4b  M. 
429  (•  the  original  aun-ey  fixed  the  righte  of  thi 
KrJ^^»L*i"  goven.ment  «,)d  the  laSd  atcorf! 
gg  to«,.t  aurvey  ") ;  1848.  Eberle  v.  Boari^Tl 


I*'' 
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were  not  token  under  any  official  duty. -a  strict  appUcaUon  of  tha  <»n<.».l 
principle  (ante,  9  1633):  'yyuouuaa  or  the  general 

1888,  Abinger,  L  C.  B..  in  Lteeh  r.  Sim/mem,  8  M.  ft  W.  811  7  Uml  I>.  mj    „  .  ,    . 
1811,  TUgkman,  C.  J.,  in  Milf  r.  O'Hara,  4  Binn  110-  <•  U  I.  ~«»i.    . 

..«.  K  t,«,.  th.  ^M„U.  ..„  dimmed  L.  Uto  S^toZ^Jr 
inatenal  parts  thereof,  in  writinc  and  tn  «,t««.  ;*  »  7i-  """"^y'  <>'  the 
preservation.  The  ,Ut;tes.  CeL^mlrTjLj^  T^'  °®«'  '"' 
return  admissible  (i...  as  an  official  sta^^n  ,  irhoittu^'  tUT'T^^^ 
or  the  cleric  acting  under  his  direction).  A^^Zwfor^X^T*^ 
seems  to  have  been  thought  necessarv  to  o^ul^.  ?  ^  *""''  '* 

who  verified  the  notes  and  thus  uSd  them---    ^^l^  ""*g'«»"^  ^^  the  clerk. 


588*  l^^wuf-  ^^*''-  *=»»f-".  »»  Ind. 
588  ,  1867,  Webster  v.  C«J<len,  55  Me  171  In- 
Dort  .igneJ  by  the  ju.Jge) ;  ISCO,  State  p.  While- 
hoii  102  .Mo.  17,  22.  14  S.  W.  7:J0  ;  1898.  Peoole 
'.  (.'orey.  157  .V.  V.  832,  61  N.  E.  1024  ffl 
m-nt  made  from  the  benuh):  1821    Foster  ■ 

Lr"  •*:.'*".  Z't»ke  V.  Ooldbenr.  38  Wu 

K^t:  *^"*rf«''"  »•  W«it«.  79  id.  284.  48  N.  W 
825  (preceding  c8«  followe<l)  j  1903,  Bf     't  e 

Yet  modem   practice  in  Englmd  doet  not 
jeem  to  olx^rve  .  ,|efi„ite  rule  u'pon  thS^int 

niu.leil);  1858,  R.  ».  Hnrvi-y,  g  i,|  aa  in* 
*»»fe(ex.l,.de.l);  1860,  W.LnM Litti!;,  ^b'. 
7t.t.n,l*  <'?8'""'«'=y!  to  prove  incoiuistent 
«  .tementa  ol  the  mother  in  ,  proceeding  for 
fil.«t.on  of  a  hMtar.1,  the  onler  if  filiatioS,  by 
de..e««.,l  m:.«i.,trates,  recitiiie  her  oath  we« 
jjduntte,!):  1874,  Sc  parU  C,^\JhLT Re  Sid?- 
botham,  U  R.  lo  ih.  A|.p.  52  (iv,<iit^'^>  Zttmlt 
.vjJeneH  receive,!,  when":' verified'^;"  Xher 
thi, means  "sworn  to,"  ,i«e,  not«pi*,r)  •  1892 
K.  I,.  Britton,  17  Cox  Cr.  627  Uu.  K^  note,  of 

jury;  is9«,  Ontfin  s  Divon'P,  App.  Ca»  133 
Oudge,  note,  of  testimony,  ofTemrby  "rtified 
•opy  receive.)  u|K,n  verlficition  by  .  witne«  to 
the  testimony);  18i.8,  He  Batt  A  Co'JX^ 
Trademarks,  2  I'h.  442,  701.  ■■  *  "^^  •  «•«• 
In  Canada  then  in  authority  for  adminion 
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1848,  Doe  V.  Marfar,  1  All.  N.  Br.  S1«  fh. 
1862,  Bennett*.  Jonea,  9  id.  842-  V    rT  fv.. ' 

"  ie^'wiii^^bVi,"' «.»?  <jy^>'"o;.f  «a^:^ 

Moie,  When  hy  him  produced  and  mad  hv  him 
or  trananiitted  "to  'the  piv,idi„«  jX, V™ 
rt«d  hy  him");  1890,  £  c.  ifilfa. T v  w 
^■rr.  297  (admitted;  the  judge  Tin,  r^ni^ 
by  law  to  take  note*).  ^        *  required 

to  aut  Am  monoru  on  beins  calM  ti  .1.    ■'♦     j 
(an!*   •  7.<i7i      uf  1...U       t"  ™i«l  to  the  atand 

(^,1  28??"''  '"'"''-  '  •>"""»"  "f  Pri'"«K» 

•  They  are  collected  in  full,  anU  I  iqon 

•  1666.  Urd  Morley'a  TAiTHoVst  Tr 

quireu) ;  1679,  Unifhom'a  Tria  ,  7  id.  417   487 
(Lord.  Journal  of  an  examination  heCti," 

.hould  be  «,mebody  to  prove  that  an^,„  e? 
""'""'"n ,»"   «*om    and   .ubecriM    to") 

Cmwn,  1I%2  ("%,^rrbe""JSdMVfo:.  ; 

Q)u7.?I^l   "''"rmationii  were  truly  taken")  •  jb 

,L).    "^  **"'  "•  «»  »«•  -brtMo.  <rf  w'bal.  •• 
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■oander  view  wm  occuionallv  advanced  that  tk.  -.— i  .    .  . 

tory  authority  to  make  the  mnT^^!i'tir^^'*\"[^"  •'"'"- 

cted)a.  «  offlcia.  .taten..„,  without c^Chto^ 

remained,  however,  in  the  dubitabin  r«.i».  J      V   •  ""*  matter 

untilin  1847  a  .taute  express  ?ad„nM      ''"""'"""S  »"•  P^u,  rulings. 

In  the  Unite,  5^a  J.'  he  le  ^ "U ^  'rhL^H  '""'"'  ^'•'''•* 
Courts,  although  the  ori«in.I  Cli.T  view  i.^,„  t  ^^  '  ""^""^^  »'  »''« 
reason  for  adopting  it  (in  soa^uZi.Mr  ,    ^"^  represented;*  ono 

incompletene«i'of  tLreJ::;*?^ r?^^^^^^^^^^^       '«"«)  ^'"f  »»>«  -PP-ed 
statute  requires  only  the  "  iuCtnL  - T  ^  takTn  ^^^^^ 
pmctice  the  notes  are  carelessly  taken  anrf  Z. .    »      ?       L  "  *^"'"'<'  '" 
these  would  seem  safer  than  Z™  ~n«n    ?•     ?  ""'""tworthy  (though  even 
received).  ""  '^coUection-testimony.  which  is  universally 

It  will  be  remembered  that  there  an* »»»  «»k  ... 

*nai;  mere  are  two  other  ways  m  which  the  report 

»  1808,  R.  V.  Howe,  1  C«mp.  482,  8  Ein  I9(t 
(n.iigi,tnite'i  record  of  conTictlon,  coiuiniMth. 
eluded  ;  1831,  R.  ».  W.tkSi.  4  C  kP  Mn*  -  f" 

tton  mu.t  b«  C.IW.  „,i„g  hi.  AJer  to  reTrh" 
hit  iDemory) ;  1834,  R.  v.  Cliiniil  i  ulL  i 
Rob.  3»S  (t^rf  I>^nn,,n,  C  J  •'^S^  thir^^;;* 
tr...  nor  clerk  mu.t  be  cl  W)    ISM  K  r  & 

•tati-nient  inislit  be  rxd  nn  ...^t  -r  .V.  "^'J 


-..,     .„.....»,v..  .,1  u|iiaion  mat  the  r«cciiu 
.tat^ment  iniR  ,t  be  m«J  oa  proof  of  tCZri,' 

1847,  St.  11  «  12  Vict.  c.  42,  §17  {"  it  .hull 

'•"'"•  t«  f"!'!  "-ch  depoeition  in  ,Viden«  " 

|j.Rn«^  by  the  witneM  .nd  the  juetic.  or  jS)  • 

I  18  (the  cxamiD,tioD  of  thi  «ccu«d  "m^if 

Tn7i '*£'""  in  "idence  .g,i„,t  him'f.  *' 

•  1874,    Ban   ».   State,    £9  Ark.    141    145 

«**!•!  coroner-,  minut*.  of  inquMt-n^Ji 

iT52""T2V8?r;.  ^"."  '.'suur'ss^: 

..^. .  • .  '  ("'•Kirtmte's  report  excluded 

«oe|.t .,  an  aid  to  memory,  b«.-au«  it  iVl^i 

m,.l.r.*.,  »  r  *"'.~P'«"'«1  «»  decided  contra 
TlVi  ^'"^  '"quiring  mlnction  of  theXu 

qnired  by  U»r  to  ratam  it  in  writine)  •  1801 
6r«.n  ..  State,  48  Fla.  582,  80  So   798  MuS 

ejriuneil,  the  jnatlce  not  be  ng  called)  •  IBOO 

.t;;^r»vf;^*-^;Lted1«f^s»,s^'fe/ri 

.  „^i   .^  •  J    '  *^i'  •^*'<  ex«mination  before 
a  probate  judge,  admitted);  1862.  S«h!i,noye" 


»•  Myen,  28  111.  808  (magiatrate'a  note.  ort.«>i 
ciuued) ,  1878,  State  ».  Hay.  en.  45  1.  11  i« 
tJZ""  ''yP««h  hy  inconitanc'ietth.  c"rk  ' 
?,^?"  ",?'  g™"J-Jury  fe»ti„,ony  or  the  mari,! 
trat.  a  of  teat  mony  on  preliminary  examinS 
are  inadm  Hibe,    hecaiiae  of  ♦l..i.         .  ' 

brevity  .„aunce;ta!::?yTthe1lr\Trr;S 
.-he' ^nle')  Tg'SS'cr  ■"^*  ""-"  '"^ '-^ 

i5or<;s«'i[°sU.T9«'2^^^^^^^ 

«clu,led  on  thehcte) ;  1832,  Bellinger  ".Pwi.Te 
8  Wend  S»8,  a«nW,  (.omn.itting  maiS'; 
iTOotTl'fl'^''  '''')  P-P'*»  ^^I'Se  24" 
exclml.'.!    1  •         (kroner-,  report  of  testimony, 

uiM.) ,  1S47,  State  v.  Valent  ne,  7  Ired.  225 
226  (magistrate  need  not  be  call«l)  •  1902.  P  I 
ward.  ».  Gimbel,  202  P..  80  51  At'l  ^h 
oner-,  written  r^  or  ta^'timony '"e^xc  „'d™l" 
ms^t^f".  '*"fy  "^'"'^  '''■"  to  "cord  i?)'; 
liLf  *  ••  ^"•''  2»  S.  C.  227,  7  S.  E.  296 

ml^n'n  *"""'  ?''"::*•  ""l™'""' ;  though  oU^er 
qne't'ona  are  confused  with  it) 

beAu«"l??."'"i*i''  "rj* '»  wmetime.  exclnde.1 
.ition  aigned  by  "  H.  J*"^  norpuf;;^  f.V'to^ 


80(K» 


r..f.:.  t""^'""^'  i"*  "f-  aO»,  44  Pac.  684  ("  The 
atatute,  having  provided  the  manner  in  wUch 
the  atatement  mujt  be  authenticated,  wmild 
seem  to  exclude  oral  evidence  in  aid  of  a  faultv 
w^cutmn,  or  to  .upply  th.  neceJar^'J:;;!^^ 

•  See  the  sUtatn.  anU,  1 1826. 


m^ 
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1 1««T  EXCEPTIONS  TO  THE  HEARSAY  RULE.         [C«*,.  UV 

may  be  used,  eren  thongh  it  ii  inndmiMible  u  u  offleUI  tUtenMnt    (a\  Th» 
tlZl::^' "  ^'H'jWk  being  CW.  „.y  „«  it  to  ««  At«X/  in 
the  report  u  n^iurf  fty  tht  untneu  or  th,  aecumd  (m  i.  utimllTZni^il  K. 

longer  merely  the  magi.tratet  report  of  what  wu  teetified  •  <»MeanL„tT,  i? 
may  be  put  in  m  the  witne«i'  or  ^^'n  own  .urmentTif  S3l.J',J 

wm  "S '",  *•"?  "  P"'""'  •  •""*  "  °"'  -cknowledgment  of  ii  StneJ^ 
w,  1  .uffice  for  the  «me  purpo«,.T  u  follow.,  wh^the  docum«LtT^3T 
th«  way.  that  the  objection  m  to  not  calling  he  maginrate  "7^  cle'^^  "^ 
.ppear.   .,„ce  it  i.  not  put  in  a.  the  offlcer'a  rejort"   Conv^ie t   it  t 

judge,  of  the  tenor  of  the  testimony,  whenever  in  another  trial  (even  beTwln 
rn'he^Sr^Th:!'"  'T^  *«  P"^«  »"«  ^^  «'  the  tisUmonJ^sS 
ilwinT^sirsT""^  '"  "  ""^^^^  ''  »•'-  »-»  '-'"^y  pot  «  the 

psrty  or  th.ir'coun  J  b  t  Jr.'S^ir'ia^tT.'''  ""^  t"'^  !'«'J""'*«*'°°  «'  •«" 
the  exception,  .re  ,ig„ed.  WW  .nmlleT  thl  .1  '"7"  ° "/'  **"  ^°"'*'  ''^  '"•°"' 
r«=ord,  .„d  ,re  entitled  to  m  muchZ^tl  .'nd  ^  l!^"''"'*  '"  '«*/"»»?<-  I»rt  of  the 
.h.  testimony  of  .ny  wit„e«.  ^^ii^Z^tZ^lZ:::!!:^^^  "jf*  ^  *«""'"  »>« 
tained  in  the  reoortl  pn,»ed  on  .  pt^Won.  trial."  "'"•-''•»«•  itatementa  areoon- 

1839,  Benning,  J.,  in  .Sm<M  v.  .S'/o.«,  28  G«.  19  28  •  "Tl.-  ♦-.  _u. 
more  than  thi. :  I.  it  probal.I.  that  th;  [p^rBA^lLil^^  ^  °T*  u""'^  *»  **  °° 
the  [Court's]  judgment  «„ction.  only  wffi^tJT^Zl"''*  "."K^^^'Tf '•.''""••'''•» 
require.  ;  and  Ukins  thi.  •»  the  t*.k  ih^l  ".'""^  f<«-  *«  troth  i.  all  that  ju.tice 
rible.  I.  it  likely  thftS.  ^  tt  A;^"  ^'P*' '"  ^''«'«°"  "-'d,  it  U  certain,  be  idmi.- 
though  the  only  Jurpo«,  onhi.  3^nt  wJto  2."*.  ""'•Tt'.u*"*  ""  "•"  P™'**^  ""' 
a.  to  new  trial,  and  the  law  «,  t^u  o,  e^^^l  lTffiirl\h"'.'rn  """*  "'  ""  '»'' 
app^ved  a.  true  «.ythin,  that  wa.  „ot  ^^:Zl  ^o^lX::;^^!^^.;;^^^^^ 


*  p.  136    V.ughan  and  l'«tte«on,  j/Tv  n  V 

N.  kiw!  ""'"  "•   ^""■•''''  5«  Oh.  437.  47 

From  the  nw  of  the  mastistmte's  report  nnder 

the  present  Exception,  the  epplic.tio'^VoTt  of 

tingui»hed  i  namely,  iu  required  uiie  u  .  ^ 

20M 


iS^jlr  '«''"««»  '"'"*•  H  1326-1329), 

1„^   .r^  "  »»f/«*i«.  te^imray  (ante,  «) 349 
•nd   the  necewity  of  ihowing  it  to  a  witnew 
^nderrrpm-examinatim  hefori^It  c«d  be  uw'l  to 

I  1262).     Moreover,  the  nmgirtnite.  report  of 

?^  ^™tT"''  i» /iifn^Lhed  from  the  ^. 

inally   m    wntniR;    the  dirtinction   han   been 

wl"'!'  ""?'  «  S"*,  1331,  1378.  1401 

v»  hether  the  whoU  of  the  tatimmy  and  thn 

S!*,T*  T""  ^V'^'"^  involve,  the  prin- 
ciple  of  Completeneaa  (pM,  ||  2098,  20M). 


II  163(^1-4]       OFriCIAL  BEPORW  OF  TBTIMONr. 


:r:ii;irjs;:'!:i:i^'''-'«'o-'u.^ 


ilM8 

the  u«tia.oa,  but  only  u^^^^!^,  ^  oL'X'  '"*^  ^^  "•'"'  '  "l^'* " ' 
.tnct  pnncipl.  the  bill  doe/„ot  coZin'n  It     'T^'"'"'-  "«  t»"t^F 
h.m;  ««:ondJy.  the  bill  contain,  on^.uIV^"""**  °*'''*'  .Utement  L 
be«r  upon  the  exception..  anrirthe«fori  "*'"'"''  "'  »»•«  ^-t'^ony  « 
tion  of  iu  tenor;  thirdly,  the  bill 7.  ,1?.?  "°V"«^''«'i'y  a  fair  repw^ita. 
not  likely  to  en.ure  .  nlmZtiyoolr^^TZ''  fT^"  ""''"  ''""^'t."^. 
objecuon.  .re  forcefully  detai  JirtrfotwC^l^i^.  ^'^^^^^^^    The«, 
Wl»U,....„rtU.i„*^»h-M7,    ..T1»  „,.  .toh  ^^^  ,, 

oor«cUy ,  «.d  it  U  pr^umrt  that  tt       ',  ?'  *'"  •"^'  '^""^"H  'hem  to  w  Sn^i  ;""'' 

r^pectobl.  oppci,,^  coun-l  with  .n  indor^T.S  ^f  i"**'^'*'"*  P""*"***  »»  ".-n^; 
th.  prepTUion  of  bill,  of  exoeptio,„  in  oLT  wuHl    "  'T'"  "««  Hmm^nt    K 

S  iiib^  rp^;Lj;:iororrrf^ -^^^^^^^^ 

evid.no.  «  d.i„Sd  by  neither  ,Id  wht'^    ^'"r!.'""  ~''«^<""  which  flu  Jirp^^n": 


m 


I  lew  ncEPnoKs  to  the  hsabsay  rule.       [u»4p.  liv 

bility ;  while,  u  ■gainat  on*  not  •  party  to  the  foriMr  trial,  the  bill  inTolvea 
no  atlmiMiim  o(  hit,  and  is  fnrthermora  not  available  aa  an  official  etotement 
of  the  judge.  The  majortt/  of  Uonrta,  on  one  ground  or  another,  nceiva  the 
bill  to  pruvu  the  tenor  of  tha  former  teetimonj.' 

I  166:».  SeM:  (4)  m»*m  e<  Wteaegfa^fcei.  AttocMy.  JatyMa.  («)  The 
appointm«iit  of  an  ofieial  Mtnugraphtr  has  ohieiljr  an  admiuistrative  purpose, 
—  that  of  providing  conveniently,  oonsUntiy,  and  (aomeUmea)  without  ex- 
pense to  litigiints,  a  trustworthy  means  of  dealing  with  the  testimony  dur- 
Ing  and  after  the  trial.  Does  the  stenographer,  under  the  general  principle 
(nntt,  §  16:»3),  become  an  official  authorized  to  report  the  testimony,  in  tha 
sense  that  his  ruporl  is  admiasible  in  other  trials  (without  calling  him  to  the 
stand)  as  a  statement  made  under  an  official  duty  f  It  would  seem  that  such 
a  result  could  lie  reached  without  doing  violence  to  principle ;  and  practical 
convenience  would  certainly  be  advantaged,  while  u\  trustworthiness  auch 
reporu  would  greatly  surpass  the  ordinary  recollection-testimony.  Never- 
theless,  the  Courts  have  generally  declined  to  recognise  the  reports  of  an 


*  Ai*. :    1«»S.  St.  LoiiU  I.  M.  *  S.  R.  Co. 

».  8we»«,  so  Ark.  4S0,  31  8.  W.  571  (Nil  of  »■ 
crptioii.,  fXt'liLlml)  J  fl.  C.  .■  l«»r,  An<l«non  r. 
Kfia,  10  D.  <'.  A|ip.  4!M,  430  (bill  not  pur|mrt- 
,Bg  to  tw  "«n  Kifmnl  ■utrmrnt  of  ill  ofthv  vri- 
deuce  of  the  wliiii-wwi."  rxcliuleil) ;  On. ;  1862, 
Riniiu  V.  Brown,  U  Git.  it71.  275  (Mil  of  ex- 
eeptioiM  ;  uot  ilreiilnl) ;  lgS».  Siriith  V.  State,  28 
W.  l»,  23  ("brief"  of  •viilrnce.  agiwd  to  by 
pirtiM  ■»•{  «pnrove<|  hy  the  Court,  •Jiiiitt'il  to 
jiroire  I'oriner  incniiaiatent  teatimony  j  purtly  u 
■B  liiliuiwioii,  imrtly  wi  •  Ju>liciil  oiiler ;  quoted 
tHfira);  IgSB,  AiUlr  v.  Adair,  8M  id.  75  (teiti- 
nioiiy  on  m  lormer  trial  aa  aKfeed  iipnn  by  coun- 
m-\  and  ap|>r(ived  l.y  Court,  Miiiiittot) ;   ISS-I, 
Mitcholi  r.  8uie,  71  Id.  laS,  16S,  »r«»/e ("  brief  " 
*l{rml  iijuin  litr  a  motion  for  new  trial,  admia- 
ail>la) ;  1891,  Uthrop  r.  Atkinaon,  87  id.  3.19, 
843. 18  8.  K.  51 7  ( "  brief  "  of  evidence,  approvwl 
hv  Court.  aJinittml,  thoiigh  not  I'omplrte)  j  1897, 
Cjlimilni>  t    0»<lHtree,  103  id.  293,  29  8.  E.  749 
(lirief(if..n,leiicr,  fllnl  with  a  motion  for  new  trial 
and  approvett  liy  the  jud«e,  receiirable) ;  1900, 
OwPB  V.  Rilinour,   Ul  i.l  885,  8«  8.   E.  9«9 
(tMtiiiiniiy  in  a  brief  of  e«i,leni«  at  a  former  trial, 
••liiiitteil)  i   ///.  .•   1870,  Roth  ».  Smith.  54  III. 
431,  433  (bill  of  exceptiona,  excluded);   1882, 
Sti-rn  ».  People,  102  i.f.  640, 5.15  (Kame)  ;  1898, 
Illinoia  C.  K.  Co.  v.  Aahliiir.   171  id.  313,  49 
N.  E.  827  (name)  j  /a. :  1868,  Bovd  r.  amk,  25 
la.  257  (excluded ;  niiotetl  tuprn) ;  Kf/. :  1824 
Biiylor  r.  Smithera,  1  T.  B.  .\lonr.  «  (bill  of  ex- 
ceptiona admitted  to  prove  former  iiiconiiatent 
atatements ;    nuuted    tupra) ;    1873,    Kean    t>. 
Com.,  10  Bu>.h  190  (witneaa  deceawd  j  admia- 
aible  in  a  civil  caan,  bnt  not  in  >  criminal  caae, 
because  in  the  latter  the  accused  has  the  right  to 
crom-txamine  a  reporting  witneaa  to  the  terma 
of  the  forme-  teiitimony  ;  an  erroneoua  distinc- 
tion, hecaUHe  tiie  present  exception  to  the  Hear- 
•av  rule  exists  e<|ually  for  criminal  eases  ;  ante, 
f  1398) ;  1895,  Reynolds  v.  Power*,  96  Ky.  481, 
2:»  8.  W.  299  (foni-er  testimony  provable  by  bill 
of  exceptiuoa) ;  1896,  Louiaville  Watw  Co.  r. 


2068 


IfptoB.  —  id.  —  ,  8«  8.  W.  520  (same) ;  1897, 
B<iner  ».   Com.,   —    id.  —  ,   40  a    W.   700 
(Mm*  ;  but  only  for  eivil  caaea) ;  Mieh.;  1898. 
"""•fSwiioher  ».   Clougb,  lis  Mirh.  840,   74 
N.  W.  607  (Wll  of  exceptiona  txriuded) ;  Jfa  • 
1M5,  Jaceard  *.  Aaderaon,  87  Mo.  91,  96  (bili 
of  exceptiona  eontainigg  the  aiihaUnre  of  the 
witneaa   teatimony,  admitted) ;    Rev.  St.  1899 
I  3149  (eridanc*  preaarvad  in  a  Mil  of  axceptioBa 
may  be  uaed  •■  if  it  hikl  been  preaerTsd  in  a 
de|ioaitioa  in  tha  eaosa  ;  bat  the  opponent  may 
prove  "any  matters  contradictory  thereof"  as 
tbough  tha  witueaa  were  present)  |  Jf.  Y, ;  1806, 
HellsoB  r.  Iiia.  Ca,  1  JohB.  801  ("caae  made  ' 
m  a  former  trial,  corrected  bsfors  the  Judge,  not 
admitted  to  prors  ineonaistsBt  atatmieBta,  be- 
cauM   "not   eonclnairs  agsinat  thinl  persona 
whoae  Terscity  or  credit  ia  called  ia  anestinn  " ; 
a  poor  reason,  heeaiiae  do  claim  that  ft  ia  "con- 
elusive  •   ia  involved) ;    Ok. :    Rev.   8t.    1898, 
I  5242  «  (Mil  of  exceptiona  purporting  to  incoiv 
porate  "  all  the  evidence  given  bv  auJh  party  or 
witneaa,"  admiaaiMe) ;  1874,  Kirk  ».  Mowrv.  24 
Oh.  8t.  581  (Mil  of  exceptions,  excluded)  ( /h.  • 
1903,  Edwards  v.  Gimbel,  202  Pa.  80,  51  Atl 
867  (testimony  in  a  bill  of  exceptiona.  not  ad- 
mitted in  impeachment  on  a  latec  triol) ;  Tex.  : 
1891,   McCamant  r.   Roberts,  80  Tex.  827  (a 
autemeat  of  facU  aa  testified  to,  made  op  by 
either  cunnsel  or  Court,  inadmiaaible  to  contra, 
diet  a  witness  by  hia  former  testimonv) ;    Wis.  ■ 
1874,  Wilson  ».  Noonan,  85  Wis.  843  (admisi 
Bible,  beranse  the  Mil  ia  consented  to  hy  the 
parties)!  1«76,  ZiUke  r.  Goldbeis,  38  id.  216. 
229  (undecided).  "  ' 

In  any  ease  the  Mil  may  be  availed  of  by  wit- 
ness or  counsel  (on  the  principles  of  {|  737,  761 
ante)  as  an  auf  (o  memory.-  1885,  Solomoo  R. 
Co.  B.  Jone^  34  Kana.  448,  458,  8  Pac.  730. 

Whether  the  whoU  oj  the  latimony  must  be 
proved  {port,  {{  2098,  2099),  an<l  whether  the 
witness  whose  testimony  is  reporte<t  must  be 
shown  to  lie  ducenaed  or  otherwise  unavailable 
(ante,  II  1401-1418)  invoWs  independent  rules. 


••ImiMioo  of  .ttch  wport..!      ^  '»"*^o««».  to  pwvid.  •Jipw.M.i^  ;,.,  ,," 


V.  V,.  877.  a  S:'i.  J„^  ,*•"  ••  LMnrfo^l.  ai 


lilnj   ropr  of  tka  ...^     . 


M2.  M  M.  M7  •  (fern  l*^""*  '.'•  "NhI.  ib 
M'*'!.  87»;  8...i  h VhL^^,'".'  '"  'd-  MO 

II  8.  E.  7«a       "^      AnMtFong,  M  W.  V«.  1 

.»^'i'"n5^;^aV7„«VT't-»-«a. 

portw'.  wport  of  Ltimin?  ■•    ■.'■"rthMid  r^ 
«Ttpri«l  by  hlmwlf  „'  .i™^!  »'''"''•'"•.   *Iwn 

««'.ojp»i.b.r'.  crt  fled  »»•     *'  .**  '•  '  (»'"' '•' 

te.tiJny.in.eriXf    "  "J^'"-^'  «?»«  of 
testimony  «dmWbI.\  •  i.i'i   J"'^''''^'  "?»«  «>f 

tW  ,.r,n.ipl8  of  •c^,,fi^^i,7'''''"''J.  P"rtl.v  on 
18»9,  Peoples  PI,.r   ,2«    i""i,2»''-  I  1398)  j 

G'"-  St.   1887,  II  73rr«'*«."'*^>:  Co""- 


>d...iitM  "'•.ptfrhJi^,.  ?",""'•'"  ••'"'•  '•"« 
»7th  A««.mbly,  8»a  ,  i"':'.'.'V  l'"'l.'«-ofc.  », 
JM8  Win-  „„,i„„|  f'  »  ',"'"'••'•  Cle  of 
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(6)  The  reports  of  an  ordinary  privaU  Oenographtr  ara  of  course  not 
receivable,  being  merely  hearsay  reports  by  a  person  not  produced*  If  the 
stenographer  is  accounted  for  as  deceased  or  otherwise  unavailable,  they 
should  perhaps  be  received  as  coming  fairly  within  the  Exception  for  Regular 
Entries  (atUe,  §  ir>23).*  If  the  stenographer  is  produced,  the  notes  mny  of 
course  be  used  as  an  aid  to  memory,*  under  the  general  principles  of  that 
subject  {ante,  §§  735,  758);  or  may  be  read  to  eviUradiet  th»  itmographer 
himself,  under  the  rule  for  self-contradictions  (ante,  §  1259),  if  shown  to 
him  (wiien  called  for  the  opponent)  and  admitted  by  him  to  be  genuine* 

(c)  No  member  or  clerk  of  a  grand  jury  is  authorized  by  his  office  to 
report  testimony,  and  his  notes  are  not  receivable  as  an  official  statement^ 

{d)  Nor  is  an  attorney  v-  sted  by  his  office  with  such  authority,  so  as  to 
make  his  notes  admissible.' 

§  1670.  Reports  and  Inqulsittona,  in  genaral;  Inqolaittona  (1)  of  Domain; 
(2)  of  Bsoheat  (PedittM  and  T»U«)j  (3)  of  TlUe  to  P«r«>nalt7  (Sberiff); 
(4)  of  PMlisreo  (Heralds'  Books).  A  report  is  to  be  distinguished  from  a 
return,  as  already  defined  {ante,  §  1664),  in  that  the  latter  is  typically  con- 
cerned with  something  done  or  observed  personally  by  the  officer,  while  the 
former  embodies  the  resulte  of  his  investigation  of  a  matter  not  originally 
occurring  within  his  personal  knowledge.  The  older  term  customarily  ap- 
plied to  the  former  type  of  statement  —  "  inquisition  "  or  "  inquest " —suggests 
more  clearly  its  special  quality,  namely,  that  of  resting  upon  means  of  in- 
formation  other  than  original  personal  observation. 
Now  an  inquisition  or  report,  if  made  under  due  authoritv,  stands  upon  no 


1 1766  (official  atenomphcr'n  cvrtiHed  transcript 
of  testimony,  filed  with  papera  in  the  case,  ad- 
niissible)  ;  St.  1891,  c.  24,  |  6  (official  stenog- 
rapber's  transcripts  of  testimony,  with  certificate 
of  his  official  position  by  the  cfurk  of  court,  ad- 
missible) ;  8t  'DOS,  c.  29  (official  stenographer's 
transcript,  certifiwl  by  the  clerk  of  court  as  to 
his  official  character,  is  prima  faeit  eridence  of 
the  testimony). 

Whether  the  vhoh  of  the  Utiimmy  mutC  be 
proved  {post,  II  8098,  2099),  and  whether  the 
witness  whose  testimony  is  reported  must  be 
shown  to  be  deceatd  {ante,  ||  1101-1418),  in- 
volve other  principles. 

»  1843,  R.  V.  OTonnell,  5  State  Tr.  k.  g 
1  (reiwrt  of  trial  of  Feaixus  O'Connor,  Uken  in 
shorthand  and  published  by  himself;  received, 
at  891,  but  rejected  at  571) ;  1871,  Phares  v. 
Barber,  61  111.  271,  278  (transcribed  stenographio 
report,  eicluded) ;  1882,  People  r.  Sligh,  48 
Mich.  68.  11  N.  W.  782 ;  1867.  Morris  *Ham. 
merle.  40  Mo.  489,  490 ;  1896,  Bedford  v.  K. 
Co.,  16  Wash.  419,  46  Pac.  650;  1888,  Kerrr. 
Lunsford,  31  W.  Va.  659,  677,  8  8.  E.  193. 
,r  .  ^^X*  il"  J**"  provided  by  statute  in  New 
York:  C.  C.  P.  1877,  |  830  (notes  of  former 


Of-  "0.  M  P»e-  1«7 ;  "id  case*  cited  anU, 

*  People  9.  Sligh,  Kerr  v.  Lunsford,  note  1 
tupra.  ' 

Whether  the  wholta/tAe  tatimoHy  mmt  be 
proved  {pot,  11  2098,  2099),  and  whether  a 
copy,  not  the  original,  of  the  notes  may  be  used 
{atUe,  I  749),  are  independent  questions. 

»  1865,  State  v.  Ostrander,  18  la.  436,  456 
("minutes  of  testimony  taken  before  the  grand 
jury '  under  sUtute,  excluded) ;  1876,  State  v 
Hayden,  45  id.  11,  18  (cited  aiUe,  |  1867  ;  hen 
a  statute  ret|uired  note*  to  be  taken):  1898 
State  V.   Porter,    106  id.  677,   76  N.   W.    519 
(minutes  of  grand  jury  testimony  are  not  "  in- 
depemient  evidence  ") ;  1889,  State  v.  ThomsH 
99  Mo.  238.  255,  261,  12  S.  W.  643  (mimites  uf 
testimony  taken  by  a  grand  juror  and  signed  hy 
the  witness,  excluded,  partly  because  the  juror 
could  not  remember  the  testimony,  partly  he- 
cause  the  miuutes  were  too  brief;   spparentlv 
erroneous);  1890,  State i>.  Whelehon,  102  id.  17 
22,  14  8.  W.  730  (minutes  taken   by  a  grand 
juror    acting  as  clerk,   acconling    to  statute 
inadmissible).  ' 

For  inlerpnltn  and  ojfieial  tmiulations,  see 
onto,  I  811,  pot,  i  1810. 


person) 

o»,*  ii®?;   ''*"'''•  *•   ^i"  You,    67  Cal.  224, 
287,  32  Pac.  11 ;  1898,  State  v.  Bartmeaa,  33 
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(ante.  §§  1633.  1635) :  ^' ''  "  '•^'""'""«  »°der  the  general  prindple 

182J,  Mr.  Thomat  Slarht,  Evidence.  o«a  .  ..  t       ■  ■  . 
and  taken  under  competent  «,..h  ".     .     '     "qn""t"ons,  which  are  of  n.  „..i  i- 

But  the  fundamental  doctrine  «»  ♦«, 

no  authority  to  »ake  anT^r^i  Li':inT°"  r  ".  "^"^  ^"  '^-^  ^-n  that 
nature  of  the  office,  and  tLZeZri^au7k''1'  ""'''"'  '""^  ^'"' ««««'« 
purpose;  the  report  or  inquisition X^l1„?Z^'""/  *"  "''"*'''  '»'  the 
c.pe  from  the  return  fr^ver  (ant^Tlet4Z^^^ 

The  general  quality  of  a  statement  made  u„d-  *'!.'"?'''«'  <'"''''.  §  ^9). 
W.1  suffice  to  admit  it;  but  the  autToritv  "£h""*''T'^  ^^''^^''^  ^'  «4 
nature  of  an  office  is  (sensibly  enougiranLT^w/r  ^  '"'P"^'^  'r°»  the 
those  h.ng3  personally  done  by  fhZr^ltrl  T"^  "'  '«*"™  ""'y 
An  authority  -.o  record  matters  out  n/T  °'^*=«'' (««<''.§  1635,  par.  3) 

to  wh..h   :.e  could  ordinarly  not  tesifv  '""""r'  ^--ledge  -  mV« 
mus    therefore  properly  be  sougS  T^'l7^       "'"^'^  ''  '""^  «^"d- 
jnvolvmg  the  special  task  of  se^eW  e^trSc  /  ^°'"'"?'J--a  command 
tl>us  quahfying  himself  for  the  unusuaTiutT    tT"^'       "''^'""ation  and 
renewed  for  each  instance;  it  may  be  a  1  ^'  /''^ '°"""«°'l  °«ed  not  be 
maud ;  but  it  must  be  an  ekpLslLmand  "5  '^^T""''."'  "  '^'''  -- 
authority  which  serves  to  explain  thTatSudeorth'  ^""''•PJ^  "^  ^^P^ess 
the  use  of  inquisitions  or  reports     °^  *"'*"^«  o^  the  common  law  toward 
doctrines  about  certain  older  fo^  In    ^""'- P''  '^  ^^'  '""«trated  in  the 
valuable  as  embodying  the  i^d'^  ^e  iX'  "°"  ^""^'^  '°^  ^-.  ^"t 

(0  Begmning  with  Domesday  Book  iLolfVf.        •      , 
ous  senes  of  inquisitions  into  ^the  steteo    th'r '' f  ^'"«'''>' """^  °»'"«'- 
the  kmds  and  incidents  of  feudal  JvH         1     ^"^  ""^  ^«™°i«l  «''»«««n 
other  lo.I  customa^  "ghte  •    In'  h  tliU    "''*'  ^'  "*^«  ^"^  *°".  «nd 
various  sorts  is  illustrated:  following  passage,  one  only  of  the 

JP  &;,'  Jthe  tenai,"u1:Slln;-  u^d^rihe";-  ^-  '?  =  ."^^"^  ■*  -"'-"y  and  a  half 


(a't-'^imS)!"'^"^  '•  "oinhe^nt  objection 
H.,11,1."'    *'"■■"'""'•     ^"'"•rfv   Book    .nd 


VOL.  III._7 


j;K^"»'E^:sra[;'Att 
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regulated  the  deMent  of  the  different  ipeoiea  of  tenure  within  thii  manor.  Now  eu  it 
be  soppoeed  that  these  peraoni,  acting  irader  the  lanetion  of  an  oath,  could  for  no  purpoee 
whatever  give  a  false  reprewntation  of  theee  ctutoms?  or  U  it  not  more  probable  that 
their  account  was  the  true  one?  Commou  aenae  and  common  obaerration  would  induce 
111  to  believe  the  latter."  < 

These  proceedings  all  rested  for  their  sanction  on  warrants  ordering  the 
inquisition  or  "survey,"  and  would  no  doubt  be  admissible  to-day,  had  they 
ever  any  bearing;  although  it  has  long  been  the  rule,  by  reason  of  the  an- 
tiquity of  the  proceedings,  to  dispense  with  a  distinct  showing  of  the  express 
authority  aud  to  presume  that  it  existed.' 

(2)  There  was  also,  as  a  once  common  proceeding,  the  inquisition  of  txheat 
(usually  termed  "jpost  mortem"),  which,  when  made  by  express  authority 
was  always  received  and  highly  valued : 

1844,  Mr.  J.  HMact,  Succession,  584,  689 :  "  Upon  the  death  of  each  tenant  m  capite 
of  the  Crown,  a  jury  was  summoned  to  inquire,  first,  of  what  lan.f  ■  the  party  die'     "  -\  ■ 
secondly,  by  what  rente  or  services  the  same  were  held ;  thirdly,  who  was  his  ni 
and  of  what  age  the  said  heir  then  waa.    The  inquest  was  Uken  upon  oath,  auu  .he 
verdict,  under  the  seals  of  the  jury,  was  returned  to  the  officer  by  whose  summons  the 
jury  was  Msembled.     This  duty  appears  first  to  have  belonged  to  the  justices  in  evre 
but  waa  afterwards  transferred  to  the  escheators,  officers  appointed  by  the  Crown  for'the 
purple.  .  .  .  They  were  continued  until  the  restoration  of  Charles  II,  when  the  practice 
of  taking  them  ceased,  in  consequence  of  the  abolition  of  military  tenures.  ...  A  Bene 
alogieal  utility  unequalled  by  any  later  institution  has  been  ascribed  to  these  proceedines 

by  very  high  authority [Lord  Mansfield  said :]' The  proof  of  pedigrees  has  become 

so  much  nriore  difficult  since  inquUitions  post  mortem  have  been  disused,  that  it  is  easier 
to  establish  one  for  five  hundred  years  before  the  time  of  Charles  11,  than  for  one  hundred 
yeara  since  his  reign.'  ...  The  true  ground  of  their  admissibility  is  the  fact  that  thev 

are  the  resulte  of  inquiries  made  by  rirtue  of  competent  public  authority An  inoui- 

sition  post  mortem  cannot  be  read  in  evidence  unless  it  be  proved  that  a  commission  was 
issued  to  warrant  it." 

This  form  of  inquisition  has  been  availed  of  in  evidence  in  fairly  modern 
times,  and  even  in  our  country.* 


*  Aceonl:  1786,  Ashhurst,  J.,  in  Ooodwin  v 
Spray,  1  T.  B.  473. 

»  1747,  Kelliiigton  ».  Trinity  College,  1  Wis. 
170  (ancient  "survey,"  from  the  first-fruits 
olBce,  of  the  possessions  of  a  nunnery,  athnitted 
to  show  tithe  customs ;  on  olijnction  that  the 
authoritv  for  the  survey  did  not  appear,  it  was 
answered  "that  these  surveys  have  always  been 
allowed  as  proper  evidence,  aud  to  be  read,  not- 
withstanding the  commissions  under  which  they 
were  tnken  lie  lost "). 

,„/J7°®'.  ^""'''K*  "•  S">««,  2  U.  Rayni. 
1292  (inquisition  pout  mortem  of  5  Car.  I ;  "re- 
solved by  the  whole  Court,  that  it  was  good 
evidence,  and  did  prove  the  deed  and  intaiT") ; 
1712,  Newlrargh  r.  .Vcwbuixh,  3  Brown  P.  C 
653  (inquisition  poal  mortem,  alwut  1686,  ex- 
cludeii  because  no  commission  to  warrant  it  was 
shown ;  but  if  its  issuance  is  shown,  production 
IS  not  indispensable) ;  1720,  Leighton  v.  Leigh- 

u"'viT¥  ""j  ^*"  ('"'I"'''"'""  Po^  mortem  of  25 
H.  VIII,  admittal  to  prove  the  deceased's  seisin 
in  fee);  1726,  Auderton  ».  Magawley,  3  Brown 
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P.  C.  588  (like  Newbnrgh  v.  Newbnrgh),-  1767 
TookerB.  Beaufort,  1  Burr.  146  (return  under  ail 
inquisition  nndnr  commissioners  in  1591  as  to 
the  seisin  of  a  nriory  j  oigentett  to  liecause  the 
defendant,  not  being  a  party,  "could  have  no 
notice  nor  opjiortunity  to  defend  it "  ;  admitted 
but  no  reasons  given);  1810,  Banbury  Pecrai;^ 
Case,  in  App.  to  LeMnnhant's  Oardner  Peerace 
Case,  409,  442,  460,  478  (inquisitions  of  escheat 
on  the  earldom  of  Banbury,  ailmitted  ;   other 
instances  of  such  inquisitions  cite<l  at  p.  476)  • 
1837,  Vaux  Peerage  Case,  6  CI.  k  F.  626    640 
(in<iulsition  po^  mortem,  datwl  18  Jac.  ;    -e- 
citing  the  marriage  of  the  de<eaaed's   son   in 
2  Jac.  I,  admitted;  inciuiaitioii  in    10  Jac.   1 
after  the  coming  of  age  of  Lord  Vaux,  on  his 
attainder  for  recusancy,  reciting  an  indenture, 
admitted);  1826,  Stokes  e.  Dawes,  4  Mas.  268 
(attoriiey-geiierara    inquest  of  office  as  to  an 
escheat,  admitted,  though  the  tenant  was  ii»t 
r"7yi  Story,  J.:    "The    inciuest  of  office   is 
iinrtonbtedly  evidence  in  this  case  of  a  vcrv 
nigh  nature"). 
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receivable.  But  by  the  ISOOe  it  Cn  t^^  "'  ""^  °'*'"""j'  *"'^«  »'««'' 
that  it  did  not  fulfil  the  undam  atfd^^fri^,  „7"'"''  '"  V'''  ^^-^  "•«°- 
writ  commanded  the  sheriff  to  Tnviitip^^r!-?  '""^T  «"»»>°rity.  since  no 
as  indirectly  indicating  theMn^Xt^^f '  ''"•^'  ''^"'' ''  '"'S^'  ""-« 
not  be  received  (forZmpleuf.l-^^jTu^^^^^^^^^  "?'"*"'  ^* ^""J'* 

the  heralds,  and  concerned  Tn  various  IZZiZti:'  ^'^  '^^^  ^'  "^'^  ^^ 
of  peers  and  gentry  That  on  "hnl  ^  with  the  pedigree  and  privileges 
avaikdof  in  evidence  as  an  offi  ■  ,  T'''  "^'''^  °'°"«  *»«  «»owed  to  be 
tation-book.orrS.r?'of  i'-i^LT^^^^^^  '^ ''^  •^«™'^«. -- the  visi! 
warrant  from  the  chief  of  thel  rder  1^  T  T*^/  ^""^  *'""«  *°  ^'"'^  bj 
wd  jurisdiction  over  the  privlgS^f  lonTand  ^l^k'.  ^'^^  "°"''  °'  ^^^'^^ 

gre^d  t'u^ft«i  oHhraiSa^d^:,'^'^  vUUation-book,  contain  the  ped«- 
term,  of  the  royal  commi«.ionMheheSd.l?:^:^^^^^^^^^^  •  "  •  ^^'^ 

d.fferent  counties  within  their  respective  Zvne^fl°^^      '""'"  "'^"'''  ""«"Kb  'he 
survey,  and  view  alj  manner  of  araw  co-^nilTZf       *     'o^P*'""'  »nd  take  knowledge, 
note,  of  the  descents.  PodigreesX^\:Z"Z7:n^':ty^Vu  '*"  ''•'"-''•  -">  tlTe' 
prove,  contml,  and  make  infamous,  by  pr^WioL  «n        i^"""  ""r"' '  '""^  »'"«>  *»  '«- 
just  authori^  usurped  or  took  '^0jmJe7rt27haLT\'^  ""'"'^""^  ""^  *i*hout 
order,    or  their  work  provides]  that  ^ralllnt^esH^r'^^       •  '  t«»«  °^  'h* 
provmcal  kings  of  arm.  and  their  deputies  sTaU  not  .f »      "^  «  visitations,  the  said 
branches  with  their  hatches  (unless  th!s^et\^^'^*f'J^T^''''''^  or  collateral 
authentic  proof)  than  that  the  partie  aon^^riL  «!,  ^i    -.u  "*  ^'  ^'^'  ^^ide-'oe*.  or  other 
knowledge  to  be  t.ue  or  [.hallKfesHhat  that  hi  T  ^k"  ^^1"'"^  »«™  °^  ^is  o«„e 
neer  relations,  or  which  shall  be  a^.^  bv  ont It       ^^  '"'""'"^  ''•°'°  ''"  PO'^nta  or 
ne,ghborhood  or  «.me  other  credible  testimony  '    '"•"".'*'«'»•. °*  good  quality  of  the 
structions  contained  in  these  commissions  a^dL  '  "  »  "b^ous  that,  whore  the  in- 

cus and  accurate  genealogical  hXTo     he  ^S  "  T""-."  '^'"1"^  "P  '''  "  ^^^  '"Pi" 
compiled   ...  It  ha.  been  stated  thLt  he  vis  tetfo^^  b^.^  *•  °^""'  ''•"^"''™  '"'''^  ba 


/  f.   —-»••'  l^Bi^i  f'Otkow  V.  Earner  9  H  Ri  jit 

rr5-.i„;;rtVthrta^^^ 

b.Jl-i''"'""'"'  *1  "<"  under  th^kCwrit 
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10  1 1    OQ  ;•       .'  ••  .    ^*'  Townsend  ».  Phillins 
10  U.  98  (m-iuisition  admissible  in  mitiMtrn 


■■  ;S  ■'■■'■1»- 


§  1670  EXCEPTIONS  TO  THE  HEARSAY  BULK  [Chap.  LIV 

or  group  of  pedigrees ;  and  they  were  rejected  when  they  appeared  to  have 
been  made  without  such  a  warrant.  In  the  following  passages  this  distinc- 
tion is  clearly  illustrated : 

1837,  Shycburi,  Peerage  Ca»e.  711.  L.  C.  1.  20  (a  book  enrolling  the  pedigree,  of 
»ubacriberi  to  a  building  fund  of  the  Heraldi'  College  was  offered;  the  book  had  been 
compiled  under  a  royal  commixion  authorizing  the  rawing  of  the  fund  and  the  enrolment 
of  .absent*™'  pedigree.);  Mr.  Serj.  By«,  objecting :  "  Here  there  wa.  no  power  to  in 
qujre  official  y  into  anything.  The  authority  given  w.i.  merely  to  receive  money  from  all 
H'ho  were  wilhng  to  lubscribe  it,  to  become  '  benefactor.'  for  the  purpow  of  rebuilding 
the  college;  and,  as  an  encouragement  to  subMribe,  they  were  permitted  to  deposit  the^ 
own  .tatement.  of  their  own  pedigrees  in  the  College.  The  maker  of  thi.  pedigreTappeam 
to  have  subscribed  £20 ;  his  statement  w..  therefore  received ;  but  no  aVThority  Z  be 
attached  to  it,  for  there  was  no  authority  in  the  Herald.'  office  to  inquire  into  the  truth  of 
It,  or  to  reject  it  it  untrue.    It  cannot  therefore  be  received  a.  an  official  document"- 

THl'r.u''."'^-!  '»"    ,     *u"  '■  ."^'"i  P^'»"*  **'**'"'J'  **°«'  "»'  »'"«»  O"  the  footing  of 
a  Herald,  vu.tation,  for  that  is  a  document  made  upon  authority  and  with  meanf  of 
nvestigation,  and  ,t  is  the  right  and  duty  of  the  persons  who  make  these  visitation, 
to  inquire  and  to  report  the  result  of  their  inquirie.." 

1880  T^rd  Dlackbum^n  Slurla  v.  Freccia,  L.  R.  5  App.  Cas.  62.3,  644  :  «  The  yisitations 
of  heralu.  were  proof    There  the  Court  of  Chivalry  was  a  pre«riptive  court,  and  the  oWec 
of  the  Court  of  Ch.valiy  and  the  inquiry  of  the  heralds  .  .  .  wai  that  they  .hould  inqdre 
nito  the  arm.  and  pedigrees  for  the  very  purpose  of  making  a  register  of  them,  and  for 
both  these  reasons  it  is  clear  that,  when  the  visitation  of  the  heralds  appointed  for  this 

It  was  upon  this  principle  that  the  heralds'  books  were  treated  when  offered 
in  evidence.8  Accordingly,  when  the  old  practice  of  issuing  commissions  of 
inquisition  fell  into  disuse  (probably  in  the  1700s),  and  the  heralds  thereafter 
made  up  their  records  solely  by  compilation  from  other  books,  or  by  mere 
enrolment,  without  inquiry,  of  such  ex  parte  statements  as  claimants  chose 
to  bring  for  the  purpose,  these  modern  heralds'  books  ceased  to  satisfy  the 
fundamental  requirement  of  the  law.  and  were  no  longer  receivable  as  official 
statements  by  the  heralds : 


•  1683,  Thanet  i>.  Foster,  T.  Jones  224  (to 

prove  an  heirship,  the  heralds  were  sworn  to  a 

pedigree-tree  made  from  the  records  of  the  office; 

but  the  Court  reijuired  production  of  "  the  books 

jnd  records  from  which  it  was  dednceil") ;  1688. 

Matthews  V.  Port.  Comb.  63  (visitation-book  of 

Worcester  county  admitted) ;  1692,  Stsvner  e 

Dioitwich,  12  Mod.  88  ("Heralds  boot,  have 

been  allowed  evidence  in  pediirrees ")  ■  1717 

Pitton  V.  Walter,   1  Stra.    li^i^o  prove  the 

IHHligree,  the  Chief  Justice  [Pratt]  admitted  a 

visitation  m  1623,  made  by  tlie  herald.s,  entered 

in  their  books,  and  kept  in  their  offine,  to  be 

read  m  evidence";  also  "the  minute  book  of 

a  former  visitation "  found  in   Urd  Oxford's 

library) ;  1719,  Anon.,  12  Vin.  Abr.  119,  "Evi- 

dence.    A,  h,  39(heral,rs  books,  not  received  by 

Fortescue,  J.,  to  prove  ,  pedigree,  "for  he  said 

It  was  made  up  by  the  ,  arty  that  signed  it  and 

retumeji  into  the  office,  and  not  the  entries  of 

any  pubho  office") ;  1781,  NoiTis  v.  Le  Neve,  2 


Barnard.  26  ("  A  book  out  of  the  Heralds'  office 
was  produced  to  prove  the  pedigtpe ;  ...  the 
Chief  Justice  at  first  doubted  j  but  as  it  appeared 
that  this  pedigree  was  taken  uiiou  an  inquest 
made  on  a  visitation,  he  allowed  it  to  be  jrood 
evidence") ;  1857,  Shrewsbury  Peerage  Ca.fe,  7 
H.  L.  C.  1.  25,  34  (a  book  from  theCillege,  Aot 
appearing  to  have  been  corapileil  under  author- 
ity,      but  probably  more  as  a  part  of  their 
pleasure  than  their  duty,"  withdrawn  on  ohjec- 
tion;  a  book  of  1671,enroIling  the  pedigreeJ  of 
benefactors  who  had  subscribed  to  the  rebuild- 
ing of  the  College,  not  admitted  as  a  heialds' 
stalement ;  ap  ordinary  heralds'  visiution  under 
a  commission,  received  ;  quoted  mpra)  ;  1879 
Polini  r.  Gray,  L.  K.  12  th.  D.  411.  432.  436 
(Brett  and  Cotton,  LL.J..  donbt  as  to  the  ad- 
mission of  heralds'  visitation-books  outside  of 
the  Committee  on  Privileges;  yet  the  Committee 
professed  to  act  on  a  general  rule  of  law). 
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iS  1630-1684]      INQUISITIONS  OF  DOMAIN,  TITLE,  ETC.  wj 

book.  oonUinad  the  .„b.t.n  Jo"  to.  ioLm^L  obtlJ?^"''^  ^""*«'-  ^'••"  *»«' 
which  were  n>»le  under  judioi.1  .utioritv  when  th«^  m  "  '»T»"""""'  °*  '"I"'*" 
Ung  round  t».e  conutrr  «d  ezlbSewlfn^/  ^t.    **  "T  .f  "'•'  "•'"*  »'»«'•'• 

ttk.0  by  the  sat.  nilmd  e„„„ta„„„.  ^^  iteTi^£  '„,  "'^^"  "  °°" 

the  »g.c«M  ^„„c,pl.  of  the  coo,„™  w  hn  .Ull  „„iv^T.  wi  ^„1 
^.^«,U,  fo«.«t,oa.„rtotl.g  .he  pK,™.y  .1  »<«1^  o7  p™?- Ill 
the  p„™,pfe  ol  .zpreM  .utbority  u,  i,>.e,«gi.  „d  ™port.  '^^ 

1812,  Mr.  G.  D.  Collin*on,  Idiots  and  Lunatic,  c.  XXL  St  2  29  81  •  «R.  »i, 
mon  law,  the  king's  officers,  his  sheriff  »»«»..  .  j       i.   V  *'    '      '  ^^ "     "^  *«  "o™" 
make  inquiry  coLnung^an/S S  ITAt!^  l^'*"'' ^r*^ '~""'' "^^^^ 
lands  tenements.  goodsofohaLT  d„  «£!.'!,        '^'"^  *  ""*'  *°  ""»  P°"««i°n  of 

to  make  the  i«qui^,d  rmmis!io,.^r.  ^"*P~'»  .»<='""'<"«'.  writs  were  directed  to  them 

When  idioto  and  lunatJcTmTS  the^riT,  "'','T'"*'''  ^°'  *''*  "'"»«  P-T^*"- 
found  iu  like  manner  by  tht^offiS^lii"^"''"''"""^  *'"'  ""'''''•  *•»•  king's  title%^ 

Whose  verdict  was  oailJaXS^^nTSu^t'or^ffleT'  ^Vt^h^  f  *''"  '^""?' 
be  made  either  by  writ  or  bvcomniiii.!nn  «..?.«     u-^  •  •  •  As  the  inquiry  might 

univ.rsa.ly  adop.^  in  pr^^  toTe^ole^'^' '"co'l^^^^  «•"•""'  '" 

ancient  wKts  are  made  by  letters  patent  unTthe'Gr^rsTdll^^l^d  tofive^  "'  *'" 
commisf  loners,  who,  any  three  or  mora  of  *».-».  .  V  •  ■ '  •*"**'*°  *"  "''«  pewons  as 
and  lawful  men  of  the  counr^  weU  wHMn  th.'  ?k  i°  "I""*  »P0°  «>«  oaths  of  good 
of  the  matter  may  be  Jter  kn^wr"  heSIr  Slrtf^"  T*^.""*'  ^J  "^^"^  «»•  '^ 
iMued  be  an  idiot  and  without Td^J^n^-  #  ^^^  ^*""*  ^^""^  *•"  oomnussion  has 
mission)  a  lunatic,  ^?iru^SS"S;"S'tonL  )"  "f "  V  ('«»''«»g  *»  the  com- 
the  government  of  him^irhis  mS  ™!J  .1*^'  *"^"'e  is  not  sufficient  for 

andif  so,  from  what  trJfiXt'^reTrho^^^ 

he  has  aUenated  lands,  etc    etc     Th«  «im,„:    •    ""^ '  •  •  •  lana  whether  and  to  whom 

quisition  in  the  premUe^  aid  to  senS  th^  «^       T  f  ?  ?"^"^^  """gently  to  make  in- 

sheriff  is  to  caus^  to  a^art  many  g^danTwr^^"^^^^^^^^  '  '  "  •■"»»»'« 

.ioners  shall  direct,]  by  whortTe TrulW  i^f  j!tT^     ■   !k  "*  •"'  ^''""•"'^ ""  *'"'  «o°"°»- 
and  inquired  into!^'  ""  ""'"*"'  "* ""» P""^**  '"V  ^  better  known 

•  ^««id.-  1844.  Hubb«:k  Succession,  661  ff.  (citing  other  p..,^  cu„). 
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EXCEPnONS  TO  THE  HEABSAY  RULE 


[Chap.  UV 


(a)  There  is  not,  therefore,  and  never  haa  twMn  —  j  i.^ 
.dn>i«ibii;  of  .n  in^isUu^not  luni:;."  '."  5:tionVh;L4  "to^^  *^' 
the  person's  mental  condition  at  the  time.  Theri/controvlrer  ht'^^''" 
whether  it  is  conclusive,  t  «  whethflr  if  i.  t^  i^  ""V  controversy  has  been 

ceeding  and  a  J"dgme;t\rJ:''UnVuJ^nT'lr  IfS^^"; 
There  also  arises  for  it  the  Question  wh«t»«,T  ^  whatsoever.! 

at  the  time  of  the  iu^nmir^eyS^o^^u^""^'  "™**^  ~°'«^>°° 

ij^ue;  butthisismerefyaquronTfte^revaX^U^^^^^^^^ 
the  inquisition  (anU.  §  233)  and  not  of  the  admissibilitv  of  Si  f;"^""^^  ^/ 
(b)  But  this  traditional  proceeding  upon  alSt  i tl  "'•^"""i'""* 

originally  for  its  object  (as  the  pass^e  Sve  ZtS  ZZX'""^  ^^ 
tion  of  the  lunatic's  pronertv  hZ  Tha  tVTv    ^   ^  ^^P**™)  '•»«  sequestra- 
Character  U  has  preserCfirr^i^^J^^^^^^^^^ 
ing  a  guardian  and  taking  from  the  Imiatic  the  man.^„?;f  J     ^P"""** 
Its  scope  was  thus  strictly  limited  to  thrnlHl  f    ^  ^'  ''"'  P"P«rty- 

proi^rty     In  the  enlighiit'of'^i™  ^s 'S;^^^^^ 

or  hSpitai.  //tor-for  £  '^ztz  ti::;^;:^' '  Eirrb  t^- 

be  necessary  according  to  the  particular  nature  o?th«  hfi f  •  f-  "'''  "^^ 
ease;  but  the  insanity  cannot  be  aairto  b^  l^s  'r  l»tl ™^^^  ^"- 
justify  the  one  or  th/ other  proceedL  Nev^wl,  i  *^!  *>*  ""^'^  *° 
singular  distinction  has  been  Sl^fthffi  ?  T  ''^.*  '""^  *^'^  *»»« 
former  sort  is  admissible   ^  eWdenS  whi L  ttt^Jfl^  °'  *^« 

this  has  been  justified  in  the  t^^Tg^^"'  °'  ''''  "^"^  "^'^  »  ''"t; 


e»ia«Dc,e  ) ;   1804,  Hall  ».  Warren  9  Vm  «ik 


nJ^r°^^'J^  ^^  "*.  "  Atl.  760;  1003 
io7  f»5^    fA^-'V^Pn^y.  102  WU.  61, 78  N  w' 

.   No  duit.nct.on  i.  made  for  eriJi^lZal 


the  I 


Wat  be  ha*  been  conaned  nnden  c^tl,!.  • 
Wence,  II   99  (inquiaition  «ta,itted  to  K 

th2lim.'J.r  ^,-  ^^O/inqnWtion  held  .fter 
M*  time  of  the  sale  in  inn^  excluded). 


1831 

of  defeVd.nt''..TS'of?S^:H'"-  ^"'P?''?'' 

(«in..«br..g.in,t  thiM'pe„;:.)ri9?2.''Com' 
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H !.»-.«,.:      "-JniSITIONS  «,  im,cr,  DEATH,  ktc:  ,,„, 

Um  tMwt  [htm  defendutl  wm  not «  «.,♦.  .  j      . 

P«.b.t.  ^pointing  .  g„.JdUn  «£«  TnJ^l  ^,^„ '""7..°'  ?  *'""«•  «*  •  judg.  " 
t««g.r..  fiat  .„  i„q„i,uio„  of  l«nJrKT':"i  "*"'»«  •<»«>««lbl.  .g^„.t 
uni,roar.,.te«  to  appoint  •  guwdiw^ofT^ai^.  "S^  •^'f'"'  »"''  P««^ln«. 
c«>dingi  m  rwi,  .nd  Mw  dwigned  to  fix  th.  itiL  „fT  '^~°'  •■*'"">•  "atur^  of  p^! 
oar  .y.u«  o«»ful  pn.,i.io„'^  mid.  for  JST  f!  ^,'  T""  P'°**«'««'  •«•«»•».  Und^ 
full  hiring.  «.d  th.  i^  ax«  S.  .Ut^l^^tht^J^'iT'  /"•*"•  ^^'^  •'«''-• 
h.  Uw.  wh.t  th.  d«,.^  d«U«.  him  to  CSSr' »/'''-  ^^  '•  that  th,  wTd  . 
til.  world;  oth.rwi..  tl>«  object  of  th.  .uJutS^.M  i!.  .""?  ""*  "'  '"•'««'".  ••  to  .11 
under  th.  .Ututo  of  1862  c  oo»  ""  •t«"t«  would  be  enUrely  defeated.    But  >»  Z^ 

sible;  the  common-law  vSvleotT^  ^^"^  "'*''«'  "P^^^y  "dmis- 
suffices  for  both;  (2)  the  fact  tl^tth!  ^T  *"*''°"*y  *°  inVestigate 
and  had  no  oppo'rtUty  to  b  he^^dMn^r'lt"'^"'"*  """  °°*  »  ^^y 
objection  to  the  guardiaUiAr^JL'dJs  t  to  th«  ''"^"'"i'  ^  ««  g'^^ 
to  say  that  the  former  ia  a  « ^nH^nTr^t »  ia  r'"'''"'-^'~^*''"8«'* 
true  nature  of  a  proceedine  in.  ^T^im^r  "  "'^^  assertion,  for  the 

least)  to  aU  the  worT^ffrpZeZj^tlTjr  ^  '^'^^^'t'^'-ent  at 
be  made  a  proceeding  t„  ««by^ti^^T  >**'""'"" '^^ '»  d^'-Pit* 
the  committal-proceSi„g3  by  the^^^  nam;  waV  .k"  '*"'"  "  ^"""^  ^  «»» 
"luch  and  aa  little  as  the  other  'Cs  hi!^.„;  ^  >  A  *  °"'  P'°««ding.  as 
itself  to  his  property,  and  the  ler  ^^  itrty  '"tlti  *'^  °°\'^°"«"- 
hardly  less  important  than  the  former   Tn  sS  VC  ""  "«'''  '^^K 

reason  for  enforcing  a  distinction  ^L  a  •  ^.,.  ^^"^  *«  be  no  real 
the  two  «,rts  of  inqlSI  B^The  «^"'"'''''^'*^  '°  «^<^«°°«.  between 
above  quoted  has  led  a  nlber  of  CourtoT  "^'""^  "  '"^  ^"^ 

ce)  c_.  .^^,..  3,  -  asrm£a!^cS3rrc:ir 

•  In  mott  Statei.  at  leuiL  th—  i. .,-  ' 


MO*  ^"^"ii  ?***•  Q^'d'^''  «-■  State,  M  iDd 

«ypif^  o'tZE!  ■t.ri?"i£ni 

2/«  («!Uon  by  a  guardUa  to  mt  ^dl  I  conVey" 


«8.  «4  N    ^   lOM  'iTw!^;';-/'"''  "i-J- 
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trolling  upon  th.  Court)  '       ■"*'  '""• 


I  l«ri  EXCEPTIONS  TO  THE  HEARSAY  RULE.         [Chaf.  LIV 

are  "in  the  nature  of  indictments";*  and  it  would  th««i#,»-.  v. 

fluou.  (rather  than  improper)  to  offer'them  a^Unst   Je  a^cutd  on  t'^Ti 
they  are  the  foundation  of  the  ohai^e  againsThim.  and  ZTx^^  JTi' 

ormal  proceeding,  rather  than  a  .TurTof  evidenT  ZhvT^  ^' '^1 
inquwitions  of  the  coroner  would  still  be  admissible  on  the  i»rt  nf  Tv! 
cused  i  the  findings  decla«d  another  person  to t  the  t^Soe,  *  TVe^ 
would  at  any  rate  be  admi^iblo  in  civil  p^t«eedings  as  duly^r^  nffl  ^ 
statements,  and  this  seems  once  to  have  been  the  law"h,?/  n.^!  r ^  ®?°' 
appear  disinclined  to  recognize  them.'  U  my  ilot^^^haTthrf^w"^^^^ 
special  commission  to  investigate  in  each  ins^tfstL  tmatSl  ."n  * 
iro^rh"  °^"  '"  *  «-»!  warrant  to  iavesti^rrLr 


1803,  Ewt.  Pl,«  of  the  Crown.  I.  889: 
con.p.rj.380ir.  i  1680,  H.l^  PleM  of  th«  Cw»o, 
1.  416  (    An  iiKjuwition  Ukau  befora  the  cor- 
oner luptr  visum  corporis  in  the  nojnt  of  Mo 
*« «  u  of  (pwt  authority  and  a  ancient  ra^rd 
whereuijon  pruceas  may  be  ma<te  upon  thoaethst 
ml"  ^^'IP^'  foumf  in  theinqnStiou  ") 
The  early  hiatory  of  the  coroner',  fuoctioni 
i^  i'*.'!/"'?  examined  by  Profesaor  Gro.,,  in 
hu  Iptroduc  Ion  to  Select  Caae.  from  the  Co^ 
"T'n.?"",'',?**?'  *''*•  *«•  P"".,  vol.  IX. 
l«M  af /      d'",«  ™''i'8»  '"""'  '>^n  made: 
18.52,  State  V.  Parker,  7  U.  An.  83  (the  Budins 

u  1  M  ^i"*.?"  "">  •eo'oJ) ;  »8iS.  State  v. 
Uarxlie,  10  Id.  458  (State  v.  Parker  followe.1) 
1898,  State  V.  T«te,  60  id.  1183,  24  So.  SB2 
( venlict  admiasiWe  "  to  ahow  the  fact  of  a  homi. 
cdehamg  been  committed,"  but  not  "the«. 
^.  i^"'/^*  *^'"'*'"  ™ntaine.l";  no  authority 
cited);  1806.  Com.  r.  Selfridge.  Ma«..  Llova 
*  Cainea'Bep.  22  {man»la„«h.er ;  inquuit°Jn 
offer..!  to  prove  the  f«et  of  diith  ;  p™cS«f  iJd 

Wright   20    (coroner'a    in.iueat    not    received 
«Wn«t  the  accu«,i);  1878    Wheeler  r    State 

?90?' .  ^*'  >*•  T  <^""«  '■  Taruerlpp„v^t; 
1901,  'o...  .ut  ...  State,  107Tenn.  SSI,  64  S.  W 

»  ,'«^?'*  i"'«l""»«'''Ie  in  criminal  «w«) . 
Saund  S«  Jr."*"  ."•    ^".•"'rington,    1   Wra* 
oaund.  381  (imue  aa  to  an  inteatate'a  Modetet 
1718  'Zi'.""  •"vPfT."^'"  «"7«r«,  admitted); 
testator  a  capacity  ;  .  coroner'a  inquest,  fiUina 

vll  bur'th™.'"''"?^'  "■"  C2urt  wen? 
Tilled  ,  but  the  -fliscuasion  treated  it  from  the 
point  of  view  of  judgmenta).  "  "" 

*Ala..-  1838,  Memphis  *  C.  R.  Co   ■>   Wn 

^o"^"!'.*',^'",-  V''^  ^  ««  (cowr-verdl^r 
not  admitte,!  to  show  that  the  deceaaed  wai 
'  accmenfcilly  run  over," etc. )  j  Oal.TmaH^ 
lister  V.  Cordero,  76  Cal.  649  ISP;^    gM  «„. 

?S^  d"'"^  '  "■*  <!0P0ner'8  verdict  excluded! 
1901,  Rowe  V.  Such.  134  id.  673,  66  FW  l62 
67  Pac  760  coroner'a  veitUct,  not  admtttJ^ 
Jhow  the  cause  of  death);  Col.-   18W 'te^ 
wnu  L.  Ina.  Co.  ,.  Koa^-lewin,  24  Colo.  4^ 
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*k  ^*^  *ff  ("oroatt't  verdict  not  admittail  to 

"SaTthL".  '"•  "■?  (•'-»''  "'  •  »'"Snd ! 
tnat  tJiere  was  ■  verd  ct  at  the  innneat  ■• ., 

r^'^'^liJ^'-  •■J'"«'  «'««bu.Kh  c.  IT  L  b: 

Co.  ».  McOrath,  115  111    172  S  V    vlia,^,^ 

Sl^Mr  r'^^A  "^.  I-  co'.'rr.^, 

SIV^      ;  -^'"P-  "*'•  *"  ("""at  the  recoitl  of 
the  coroner  a  Inqneat "  and  the  de,«,ition.  '•,« 

touTttiM't^V '!  *'"••'"'  •"""j »-« 

fl  i«  t  ..?'  "'•  foregoiiig  case);  l8go 
667  »W  V";«;  "•  Vockefl29  111.  fi'fiV.  M?.' 
™ii»      ^'  ^-  *?^(°"  •PP~'  ffom  the  precediiiff 

r«„.        ..  "      'nqoWtion  made  by  a  public 

(v,lf.ti?ied  t^Jh^i^j;-/'!;  r-  ''4 

J™«'°  hi.  death,  bS/„T.\Tdihhir?i'.t 
fendinr  H?^.  IL?  ""g"**""?  placed''  by  the  de! 
lendant,  thia  being  "extmneona  to  the  i.rovinw. 
of  «"ina..«t");  1892.  Chicago  M.  *' St  P 
to  ^'  'j  M  "^-  *»»•  «"  ("i^"""- :  finding  M 
.^  etc  't!V'  "•^'i'^'""'  "'  the  lita*^ 

JS;i?8"iu'5i1,."3vriTk  ^^(ve^t :} 

fuicide,  admitted);  1897,  Grand  lite  »wl» 
64  Md  4MM^  ,!l  ^'"'*y  t^ommiaaioneti, 

Jf^-n^^^ttrAre'di-K 

^ot  admitt«l  to  ahT;  auldde) ;  i/M.I  l/ol' 
^rZ,   ■'"■'•  *^!  '28  Mich.  119.    85  n!  W' 
til^T'''  ^V^'k  "'"  •dmitted'toprov  ,d. 
7«  u-     .?;■  io'9.*'  ^''tTPme  Lo.!ge  r.  TIet.her 
JiJ^u^-  ?"'  ^  ^"-  "2. 29  So.  623  (ven^ic    «[! 

r9ol"'coxV^'"?'i''l"«"*'  of  J^trfo^' 

1803,  Cox  V.  Royal  Tribe,  42  Or.  366.  71  P». 
cfdir  ^*""'"  '""  "«"'«^  to  AoJ,7„V 

Distinguish  the  use  of  the  verdict  a«  .n  ^j 
».^-b»,  in  ;«.«/,  q^/o»  by  „  in'an  J./L^- 
ficiary  {anU.  {  1073),  and  the  ^^Tt^,^^' 


(7)  The  etnnu  ia  an  inauiaHit^.  ^*         ,    . 
wealth.  «d  m«,y  oth.rT^JZ{oS'TLT'''r^'''^''«^<^^''-^' 

the  general  principle  already  con.ideS'  ButthriZ  "'^'""'''''^  '""J*' 
general  chwsea  of  fact.;  the  detail,  a«7o„Hiv"f  f  """"'"^  "  '»  «P«rt 
and  the  like.  a«  noted  only  aa  .  „e^Lt"?^r^""  P?""""'  ''"'^°"'"'' '"«». 
mous  summaries;  hence  the  cewarTZ,^  "''" ^''•^"'^  »"•!  «n°"y 
age  of  a  particular  person,  or  the  prod^^o?»  r!Jl°  ?'*':'""  ^°  "''»*  »»>« 
0  aparticularfarm."  Neverthe  Js^j:?' "aCt'h  "I  '"^^T  "'  ^''«  "«» 
of  an  Indian  tribe  — ig  taken  for  th!^  '''""'^  "'«">>  «*"8us  — as 

vidualMt  would  beco.ne  admissible."    DSruiTT'  °'  "'«''"*""«  '"d'* 
"•^^/CT/'y  a  fact,  such  as  the  population  „,]*;' "8""'>/he  process  of  judiciallu 

evidence  (po^,^  2580)  is  TS^".  1?     7*'  "'"'  *°  d»Pen»e  with  alt 
evidence.  ^  """  '^"^«"'*  t^««  from  receiving  the  census  as 

§  1672.  Sundry  InstaaoM  of  Sato, 
sutuu.  The  principle  illustrated  tThe^fo-"^'*'''*  *"•"»""  '^  «"«  »»y 
or  inquisition  as  distinguished  from  a  «tu™?r*'  "'''""°''''  *'"''  «  «?«'* 
express  warrant  or  authority  to  [re8ti^tn„r^''J"r'  ^  ^""""^"^  "^  «« 
consistent  recc^nition  in  its  appSof  !  "«^°'*',^''  ''"''''^  '^  ^«>% 
menu  of  that  sort.  The  followinSt  Lot  ""''"^"r""^  official  docu- 
are  typical :  "»  "lustrations,  more  than  a  century  apart, 

wa.no  part  of  ^^^  ir.Lre^omTZiXT^.n^''''^::T  """  ""^  "'  "^o^^t'ed 

im  ?"  "•'J^""""-"  it  «  a  true  one;  and  the  Court 

of  a  reAn^ ^la^bJ^^TJ^ ?b:2t':°«rtHe"«'"  ?•  =•  ^»'  -i-«"^  -  ana.„U 

ttecomm,„,o„.rof  agriculture.  .  .      A  know  of^^''''*""''^  *'«'  "'"ke^  reportito 
hi  the  State  ohemi.t  at  the  instance  or  reoult  „f  I         u"  ""^"'K  "'^"'''^  «>'  «naly»" 

/a<i«  evidence  of  sach  f«cU"l  •  msa  «•  ii. 
Howe,  60  Vt.  351.  857.    4  Atl  k'iQ/r   '^""'".'7'  "• 
of  U.  S.  Ceii8H«,  «d,,i„ible  f„.P"'''"''''"'"" 
PoHation);  1901     State  1     w'^'o'  '■"">"• 
284^65  P.c.'l88,88  P.^.''„35  f^i  ^   W"'"- 

7  Kan.  Gen.  St.  1897  e  97  «  i]7, 
and  Mllotment-roli  of  tr^tv  I   r    ("*'"""-n>ll 

^  ^.11   ^'  received  .,  pri^     «.,  ^e.^  ^f  ^^' iSSitti"'^'*'"  "' ^''°*- 


Colo.  Aunot  Stata.  1891  (  atti  t<it.t. 
report,  ndmiMible  to  prove  .' fh.  I,'  *w   ''^"'•" 
habitant*  of  the  Stati  or^f  ""'"'*""  "^  '»- 

1862,  Charlltto  r  '?:h„;te/n  'L'*M  "'I'o"*'"') ' 
18M,  State  v.  Mari  i  Co.    lS"3^%,"'"""*^'  = 

103,  31  s.  w.  as  IT  s'  P  "^- "';  ^"S-  W- 

.how  ".«  popnlafon  of  .  ™„^;;;",Sot8Ll  *° 
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In  the  blloirinK  lUt,  iai|.lry  IiwUdom  both 

Jncluded,  beouM  it  j.  toimUiiMi  (lia<-alt  to  dn« 
tbtlin*  ;  rurR»nruiwDt  tamt-^fiet  nporU,  com- 
Py.  .Uo  If  \m,  IdOS.  .H^nUthTcroS. 
rrf.r.nc«  t  iw  ,^nxt ;  amf.n  >lw  tho  raliiiK* 
ii  If  wit  I  .UBdrr  *«<<*«„  .„4  n^,;^ 
^,  I  1«?4.  <i«fa.    I   1«S»:    Bnshmtrxjn, 


^U^T:^  "'«'  »'''•?'"'"»  "•"'Inlng  for  com! 
l»»r,  Hutc  ».  Kruiii*,  58  K.n.  6«1,  80  Rw  Ma 
•ct  on  on  .  tiw,.un.r'.  bou.J  ■  »a  »a^M,,'!? 


ucmnumn  or  •  min  u  not  worth  nrwirinir  ImTw^.i       ''"'''''*"''«'"<'.•«  nJ«l)  i 

mmlB  by  cert.ia  ih  p.c.rp.nt.r.  in  ""^iJS  i.h,L».~' *  "•  """""••  "  *"«•'•  i»»«.  442  (J,|. 

eo.intr7.«xclu,W)i  IWlXb.,!irEd.lin«on  lT«,ior'?,"„  Tf  °.' "•'••  "•"'  «"  P~r.,«ll 

Cunn.  37!!  <ITK /.,Hi..:..i  ... .  ._  .t     I  ,     .  ".'   •  u»ee«»a  .   proiirrtv.   ai m  tr»l    ..   ..-m."'     1 


•bn»J  ,xclu.l«l)j  liiB,  w.tiwn  ».  Kin«,"4 
C«np.  278.  275  (offl.UI  «.po,t  to  the  ^dmiwlty. 
•tth.  «nd  of  •  roy««e,  by  the  cnj.Uio  of.  royi 

thP  Pr»f«-t  of  I  olic  in  I'ari.  to  the  hJiul  of  tb. 
Criimn.l  Inv«,tigation  D.-|«rtnu-iit  in  SooUaQj. 
y»rd,  deacnbinjf,  in  aniwer  to  the  latter'.  r«. 
qnent,  tbe  mminal  record  of  a  uenou  who«i 
conduct  h«l  been  libelled  by  tfi.  defeuTuST 
.xclud«l);  1880.  SturU  ,.  Wia.  L.  R  8 
App.  (a..  623  (inheritance ;  i«ae  aa  to  the 
bwthp  «e  of  one  M.n«ini  a  Oenoea.  diplomaUc 
•gent ;  the  report  of  an  official  oommittee,  ap- 

^^IV   u*",*  '•"<"■•'"'  "••in*  •roouR  other 
thinjp  hi.  birthplace,  excluded  ;V  L.  C    SeU 


.,  .^au«i  II,  iiiu  not  appear  to  be  fouiideil 

upon  inoiiinr  in  M.'.  familyVby  Lori.  Hath 
jrley  ami  \/.t«,„    becauM  it  did^ot  vp«r  to 

"  n.!i;ii%^  "^  Bl.ckbiirn.'becauM  it  wu  not  a 
piiblie     docnment  in  tbe  mom  of  1 1634.  aatt  ■ 

Ch.  D.  437,  that  there  nii((ht  be  "miMnpre! 
hension  on  the  part  of  the  ItilUn  OorernZSt  " 
wa.  natural,  for  it  would  cerUinly  b^"S.  dt 

[Lrm"'  '?"  "'^5'  narrow^pirit  dom! 
|natingmanvof  our  evidential  rulini,  to  .np. 
pOM  that  thio  extreme  ruling  repreiinted  the 
pneral  practice  un.ler  a  r«tion.,l  .yuTof^n 

Ala.  1J6,  34  So.  13  (report  of  an  examinrr  of 
pablic  «..count,  upon  the'  accounU  of  the  depLr?- 
ment  of  agriculture,  excluded);  I893,  Birmino- 

hZi'J'i^^  '■'  °-  ^-  «»-  ^"(reporof*. 
board  of  boiler-iiwpectora,  as  to  the  cau«  of 
explosion,  the  autute  n^  «.|uirin«  a  iSrort 

84  a.  E.  1037  (embezzlement  of  a  school  fund  •  the 

•  Und-office  regi,ter  a.  to  the  ownenhip  o?l«id, 
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448  (phyaician'a  droth-certiftcate     ri,minli  I.L 
or.Un.ac  before  burial,  exclu"  I) ,  Ui'^ri 

J^x"^!^LL«.='»b!i.<rt';t^^^^ 
rATiLtT'-wyir^^iji'-ii' 

.ecou,.,cur|*„t.  notadin   ted  to  pt»i  a" t 
001  (to  (bow  tbe  amount  of  work  iln...  ..» 1 

(OecreUry  of  State's  annua  official  liat  of  cor 
poration..  not  admi«ible  to  piove  he  exUteme" 
°f  • '""Tign  Mfpowtion  filing  a  charter?-  1880 
Albright  «.  Ooremor.  28  Tex.  687?  «M  (omZ 

J»oo,  Highwnith  ».  State.  25  (Supnl  )  id    1V7 

8M  fmiiJl'f?'  ^'y","  '••.*^»™yth,  19  How  384. 
TV..rj^     of  •Und-regi.ter  to  the  S^crt- tarv  of 

leSslatiVe  JTI  °f.  •'""""'""io"*™  ni,d;r  a 
IMS   S.,!i  r    "'nfinn'ng  «  title,   admitted)  • 

♦W  f  A  fW™.*"'  of  city  warmnta ;  to  show 
that  fund,  were  in  treaaurer'n  hands,  the  ™„„" 

of  thrt-,r„rriir'"^ "' """'  '""'S;' 

{I.  J^urer.  book.  wa.  received). 
Dutinyiwh  the  use  of  a  report  (fir  example 

I860.  Collins  t.  Dorehestor,  6  Cuah  m  ' 


Thli  atUtttde  of  tk    Court.  h«  k-  . 

h«  thu.  .ri«n  iDc«„i„gj.  .  n^";  ~  »•«  '''«>'«.  '•'  too  .trict  Then, 
authority  .uch  M  would- Jik.liibL^r'"  "»*»'  "«-<«"ition  of  «„ 
with  matter.,  mWobi  Uiepuuble  an.?  i  """'  "'"•  "'  "Po««  Je«Iin« 
l«rtionat.  inconvenience '.;rcttA<^'^:„T".';i'  e^*"'*'""  diap-I^ 
jurudiction.  ha.,  fo,  variou.  officii,  tr^e^fl^'  '^'  ^"'"^"'^  '»  -"""X 
reiH.rt,but  ha.  exfnuly  declared  thlr'^  »""^*' 'P»<=«"  •"'••ority  to 


tnd  of  wporto,  b.Su  ".h^T'T'  *".""•  »  '«<) 

of  proc^^m.  .mi  .£j,'hi^  "','',•'."''''.•  "■•"»' 
of  JeUil.fofhJ.Ulhe  .u«^,^"  '^''  "'"'fplicity 

port.)  .n  plwed  «ii  ifJo^'iT'^  '""»  " 


•-ving      p«„V  lKc.»7i«  id  fill  «'J,"'^"'">»  >»88. 


o(  the  c  rcum.Unci,  ortEr.ton.5!„*^.  "^7- 


tt£;tZi:::,r.rortir8r "'  *"• 

Ity  conferred  Sv.lTi.""^'  r"'.'""  '»  •'"''«"• 
i«.d...i».iu;);i|S8l  si,  V«.  "H:',-''""'^'*'  ""•>. 

.tc..  fJu-iTblir  M  MW  'si's,"'/  '"  """•• 
«»«i«nir.  K..le.bil  of  I..S.  ;i,.?u^  (•«rr.J^or. 
rarTcywl,  mlmiMiblpi-  lil^it  /  ■•  *"■  '">"l«r 
fa,  il  Mini  aTi,  sIn  *;S'  .^'",''  ••  Lumber 
•urreyor-genend.  .d„H,L  l. .'^* ''^■'"':''"«  of 


SS  C.n.  8uD  iMZ.^  •  .  •  ""'P  "inn  •  b.  R.. 

o^w.;;h7-o!l"d»t^?\i;S''::f«°'«puin 

celTfd  under  8t.  8<  a  /S7   v??    ''•^•'K  i*- 
.ubm.rin.  telMnph  MblM  ■  ..i  <   "'""''"  'o 

tiliier  or  ch.Bilc.1  "  ,„  nSliS*"'*,^  """''  'w- 
tl..  'Iep.,t.nent  of  .<rtc„Uu»  T''^  ?'  "  "^ 
under ':Ul.  ~Jn.i-iC?  I  TirKJi!:  ^P', 
public  .ccoHBt.;  hi.  renort  .»   kl  ""^f""  •' 

printed  i,;j.m'^fc^,';^^ft.tjj^,«hHu^ 
e«t  of  each  Stata  and  Teni.l-  ..  "*•?' 'ntar- 

jm  Camp ,.  r,j:,",:,  Jr'it^oTM,' 

(Code  I  1823  applie,!) .  1889  hi.  '  '  ^-  *" 
123  id.  406.  2d  &r  5«^    '    .  "^  '•  Coffea. 

•uLmitted  to  him.  n^ZuL  ?^  ""'  '*"''* 
underth.Aota«,in,tfaS  ",'u  '"  .^""^i^K* 
(rc(«.rt  of  appX"  „^  •■l.'lterat.on) ;  1  3708 

»p  by  8«  Mt  by  a  4il^i^!  "T""*  '>''^»<"- 
report  on  .™ilro3aic"de«    „«"."""£.""•"' 

notio.  by  a  factory  i,7,U?o,'  t!  ^^^  ?'""'"1 
not  ce  riven)  •  Oa  i-IT^o^i  ^  °*  «»idence  of 
Snppl.  I  saw  ^«„J^^  l*'^  P-  ">^-  Van  Epp.' 

«to.flr..adn.i.rb?:iri^rr„'t'j;9t 


efrti«^T.|eUl/."'ad"„r,':,r"2" 

"iA  .tJ.to"5Ur« "';''.  "f   '   ''"''«». 
neglige.) ;  I  M71  Cd^  •'^'  ."'''"'«  of 

ing.2^to a'cWnfto  p .fti'Srto '1"'  """*• 
/"<*  correct)'  I   loia  7k  '•""••,''>  be  j»-j«i« 

Taluation^VilnL  ,Xn  ^1'  "'.  "'Ir"^"'"- 
/««  evidence)"^'  «■  Pub  St^'L'f  '*'"'«« 
19  (militia    clerk-,    „,^fl-^':"»'.  =•  104, 

~n'&?~*  iSr  ^•"^•*  Vl--^  oVT^ 
W»ln  a  State^rCS?"'!  ™To"|'ion.  udmi«i. 

or  offlc«) ;  lISr?Ms''cTr"i  J,'','  ""Po^'ion 

":L"liJ:^ib^^a.5^? 

common  cm>r  .dm?„M  ..  V?"''''?,"."  «««»'«  • 
<*^in«.  iuvoIvW  th"l^^     '"  «".J'"ii'i.l  pro- 

(Sectary 'of  8ut«V„!^f,?.V^-?'r,»''?.  I  2033 


2u8I 


(8ec„,„Vof  8utaVnn?I?VL"'r-  "»«•  «  ^033 
tiom^  admiVrible  to  n?^y  M*^  '"'  of  corwra- 
i.t.noe) ,   A    sLu    m/  g'!,^?"™"'"""- 

gtnce).  ^  MmuaiWe  to  diow  negll- 
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to  the  report  of  ,  mMter  in  chnnChVir.lT'^.TK    .*''""*  •quiv.l.nt 
traneou.  orticer.  .ud  hi.  report  i.  a  «r^llj„.^^,      ^^•  ?""*•  "^  *"  «• 

re,.ort  of  .„  a,,.^,  -pSt!:,riKrrir  /^L"^^^^ 

•t  coiiiir«on  law  in  the  uiina  t)ra«M<.lii..T.  —  i  ,u\  '  "  *«»™»««ble 

«.on.  than  dec,a«  thi.  rw^StUfc:  V^L^^^^^^^^  ^  «*«> 

expreM  warrant  to  make  the  report  adiuiwible  in  .^W  mf  .?  *"' " '" 
doubted;  (3)  the  finding,  of  .  jury  of  /Z!Z»  "•  u**"^/"°  "'^  ^ 

concern,  itwif  with  highway  r^wLand^JT'  "  T^  "*''"  ^^  " 
.  .pecial  tribunal.  y^hSj^IgZllZto^!',^'''  ""^»!'«  ''-'««=»  »' 
ciple.  of  judgment.,  not  of  eWdel^  S!l     ^  °*"  "«''* '  *''•  P'*"' 

3.   OartlfloatM  (iBoladUit  OartUad  Oopl«.> 

!  1674.   OartWoat...  U,  gMaral;  ««idry  XnaUnoaa  at  Oo»»».  » 
•uttiu ;   OartUloataa  bv  Print.  •--         *-"»"o«a  at  Ooauioa  Zmiw  and  by 

i^nU,  §  1037).  diir::  fLTATu^Tat  iti."':f  ^  "  .^'^"^^  ''««'"^ 
but  i.  given  out  by  him  to  the  appTican  and  i.  kep  bv7«7l'^  ""r"^""' 
tinction  i.  not  always  observed  .^.  commoruLe  tthi  ,  «  ^^"  ^''• 
«  often  appUed  to  what  i.  p„,perly  ^ntuJT^^tfU  f-  «"".«»"'«<=•»«  " 
one;  it  i.  based  on  real  diffe^^roVpS  cy  and^.  at^^^^^^^^^^  "  '  P'"^" 

tant  legal  and  practical  result.    Tl.«  J^'    v  'f  ."^'""''ed  with  an  impor- 
two  is  m^r.n!.C:l^SXr,^;j^^^^^^  "^  the  condition,  of^he 

applicant,  is  not  only  more  liabl^L  ^ju  jr?r/„,;"/\«  »""f°^^  «'  the 
It  had  remained  in  official  custody  butZl^  ™"«*»'°»t  alteration  than  if 
and  more  difficult  to  authenlSiV'  The  W^cot"  "'^"  *^  '"""^  '"'^^'^ 
(a  consequence  based  probablv  on  «nl«  „  »  ''°°fl"«°<»  »'  the  distinction 
worthiness)  is  that  at  Zm^/r^ ^^  .^  °  wo  «     *'?  'f"""*^  °'  *'"»'- 
ffive  certificate,  tea,  impM  Z^^^TL     ,   "*'^f'°°«)  ««  ««'A«n<y  <« 
register  (««..  §  1639,  o^:"  ^7^:  f*,  t'  ^^^  .  fe^.ttS^  '^"^  "^ 
from  the  nature  of  the  office-  but  th«  m-TJ  *    .i'      ^^  ""^^t  be  implied 
require  an  express  authority  io  lie  a  "^fil^^^^^     '  *••«  Courts  was  to 
to  prove  the  facU  certified     tZIITa^^:      "^  '*  """'^  ^  "^'^'^^d 
ject.  often  quoted  in  later  tim'^^J^:;  Jj^h  i^  i^telr  '"^  '"'^ 

•  Aril.  Rev.  St.  ISS?   t  ooo  .  u.    n  .     _.  ~' 


oe  given  iii  evidence  "  in  >t.v  lilif  I  'P'^ 

th.«e.„.r„_.a™i„ir^^^s'?^^^^^^^^ 


isoo  «  oV;-       """"Disirator  -J  ;  Mo.  Key  Rt 
"99.  §  8S  (inventories  and  api^i^minta  of  de 


MMed".  eiitate.   •dmia»ible) ;    8    C    St    iMo 
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milted  to  ihow  Bo«  Ml.  hi.  n.rf^„  *'<''* 

without  gpecifio  order  .nT    ^      ^  *'"**  "'rtiflcatea  only  whi,.|?  i  . 

and  axp«„  authority  f  for  i„   hTZ^^Tof  0^^^^"^'  '"»"«  •'^"P^   «" 
Chancery  commi«,ion  had  been  aentTn?^       Onuchund  r.  UarkJr,  where 
H.ndu,  and  had  received  instructro;     0.^1!".?  5"  '"'^  '""^  teatimo^y  S 
"certify  ,„  what  manner  the  o.th"«  Ji      '•''"  '"""  "'  »*•«  o«th  and  to 
what  religion  they  were  of"  the  cLT^  a'lmmutered  to  the  witneaaea  and 
or  certificate  a,  pLing  ti'e  fl  tf'l'  Ltt!  "'!'" .^^^^^^y  '<>  tll't    „ 
.ewe,  capacity.*    It  is  evident/then  tha7th   ^"""^  '''^  "''^''  ""J  »»>«  w™ 
h  s  op»..o„  i,  to  be  underatooc^  of  "k^  c  nifirr*'  ?'°'^  1"°^^  '-^ 
'  nder  a  supposed  duty  implied  bv  th«      r"'*^?^"'  o"'/  which  are  given 
den.es  that  there  can  be  aVsuch  ill  ?7  °'  ^''^  "'«'=«•     I"  effecfhe 
ever  supposed  that  a  duty  or  .utboS        ^""'T    ^^  °««-  P'«bably   hn, 

;j^ane,pr.ssauttority.;S-^^^ 

rate  isVrs's?ble";n7y  t  ihZlL!l'r"'^V:'''''  §  ^^33).  that  the  certifi. 
and.  conversely,  that  ft  ia  altib^to^pr'a  [tt/T k"'  ^"^  -*''°^'' 
1840.  6W^.  C  J    .„  j^r  ^''^  ^""^  *•>"«  included : 

.idered  in  a  priXirt  of Ih.^  "^  '"V'?a8<».  con- 
toul.l  b«nJdTn^"°L!i""'"''°I'mion;  these 

..fmam.»rrtherwe«T^  T  '^■"=''""»e  proof 
tion  of  another  Wb,m,!  i^J^''^  •>'e  •dindic- 
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("not  couple,!  wUh"^'*  competent  tribunal 

■w.'.Ve  obj^Uo'n'thl^^'H'  '  """'^'  '""y  «• 
th.  witn.«,i  Wie'U' ,  |^.?.°«»  »»» VPe"  that 


1 
I 
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pL'?i;-urrS"  *^  "■•'  "'  '  '''"^  •"«--'  ••"'  ^  "•-'-  '"-aeq-te  to  .^.  th. 

In  the  appbcation  of  this  principle,  only  five  clasaM  of  /.«.».     n  , 
consideration.    (1>  The  adnSssion^  the^Z^ZZla^^^  ?'  '^^^ 
given  in  the  form  of  a  return)  was  perhaMa?  «,S      k     T^  ^^"^  ^'"^ 
for  he  was  privileged  from  sLZnTLTZrH^Tusm 
from  testifying  at  all  (post  S  "370^  «„,!  tho  ""  v/««'  9  fdb9),  perhaps  even 

not  (in  forLr^imes)LCd:folttt  thtXnitv"  K'"  ""? 
to  say  that  this  instance  is  no  exception,  and  that  thfKL  I  »!  "  ^'"'''' 
authority,  could,  with  tlie  same  strntpnf  »k  t        ^'  *^  "'*  ''°"<=«  "^ 

give  hinfself  the'authori;;  Tmake  it'         ''  ^"  *'"'  *'°^  ^''^  '^^^<-^' 

JfirrwT/i/'ri'S^'frTh""  ^''V'^'r^"-^^"'^''  --p*-  ^t 

cu.odia„  of  tr;rUa,  ^jf§§'     7^1?  3-;^^  7-  "r.the  official 
English  common  law  aoart  frL  L  ^  T      °°'  "cognized  in  the 

therefore  was  n^o  e.^eK  S'Th  ruYe'Trtt^lS^rn'r  ^°P^' ""'^ 
Courts  did  recognize  an  exception  in  thS  resl  tanS  i^^l  H  ^"^"^^  '"''"^ 
from  the  nature  of  the  office.  (4)  The  else  of^.^  ]^^^^  "^  *"*''°"'J^ 
§  1684)  was  not  an  exception,  or  the«  was  he«  f"  "'^^""'f*  ''"P^^^"*'' 
authority.    (5)  The  oroof  of  a  rfw.  .     T    "  ^''^'^^^  '''""S^  general 

practice  rests  on  express  statutory  authority  '    ^  '^^  "•^•^™ 

The  V  H„„3  j„,,,,,,  ^„,„^„^,  ^^^^.^^  ^.^^.  ^^^  ^^  ^^  ^^^_^^^ 

1789,  .Tohnson  p.  Hn<.k»r    i    rt.ii     .„■,  ,         _  o»«v»nf  a 


•  1789,  Johnson  p.  Hocker.  1  Drill.  407  f* 
ccrtihc«teof  more  than  U  authori^ej  ig  2,in,u' 
8lbJe  ;  the  snrn  ,,,,ag«  b«i„«  rejec-tea). 

'  Histonially,  to  be  snre,  the  rule  proh«bl» 
wen    Uek  to  the  early  doctrine  that  the  rTdJ^ 

g^^,i  al«„l,,t..  wnty :  1224,  Bmoton',  Nott 
»»R,  11,  No  2.J9  (••Te,tifieaci«  ilomini  E-ms 
per  carf.ru  vol  viva  v..,.e  omnen.  aliam  nmS 

The  rule  w  later  mentioned  in  thTf.Jlow-n,; 
place, :  1532,  IVrkin's  P^Htable  B^k,  142 ("i? 
time  of  war  divers  tliinirs  8hall  h.  '•t.iS  il 
the  certificate  of  the  ki,  «*  „,a™L,i "  .  hlfth/' 
w..,  really  a  ea^e  of  .^,«rat  jSi  ioil.  ifke  the 
bishoiia.  j«»ra  •  i«ii    T^.i:.  f,     """•"««  me 


...      ,    .- "' •^"""'"jiirisuiction,  like  the 

St'A'l'T'"'  ?•"■''•  ^'•'''  t-W.  «^ lb    198 
ert„;„  ♦""'  '"■"'""«''  "'«  King  «ceonli„s  to  . 

Tu^te   bv'""'.*'" A^'"'  '"  'fi«  Court  o^  5e 
quests   b>       a  certificate  made   by  the  Kin<r'. 

aTlX^u  V"  ™t ""'''  "  P^mi^  to  him'!")' 
("  Ti'    J-      '  *  ■'•■ '."  ""'If'-  <^<i  et't.  Jurid.  206 
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1680,  Hale   Plea*  of  the  Crown,  II    282  l^ft.r 
Ueclunng  the  King  disqualified  by  i  terest  on  , 

t„  '/lf»°^'.""^"' '>«  "»»"'••'  other^a^a^otZ.M 
to  that  objection,  in  which  "th..  Kln»"    .  '^• 

Lltcot  r.  Blackwell,  2  Keb.  349  (trover  •  o'ne  Tv 

eluded,  "thu  being  .  difference  fctween  Mrtv 
and  party  j  but  were  the  matter  only  oo^cerS 
the  KiuK.  hU  testimony  were  eood   ».  »  11.  ^^ 

WhfwiW  *  "">  """^^  *•>'<=''  «orae  of  the 


»>-.  Wis-;-. -..»..»:  ..„..,_  ,.  ;.'^;"  '^  •  «'•"  ■'■™»e  «' 

N.  W.  101  (le     r  f  r,,,  ,k  ' "    '•  ««.  89 

commiwioneri,  /ki^V,,  «''.'' '"'  '^"d^ffice 
1886,  Stein  r  8  t  r   ft        o-r"""*""'  ■''••Inded)  • 

1841.  Morton  r?  Barret,  ,»"«'";;' "'^^'"•'«»)i 
excluded) ;  1874  H«„Ln  '"  ^""u"'™"  w«ni«ri, 
Mu...    840  (eertilkate   "f  H    'k''  ^""""*'  "» 

849, 863 (county .urvevnV'^^^^J  '*"''•  ^^ *"'-l>- 

College  r.  Brown,  86  Minn  179  '««  V 'J^'r" 
(tax  receiptu  by  a  conn  v/J  '  *  ,■  *■  «" 
1868    WilLn,.V  Ste^^nL'"^?'"^) ' 


to  be  a  legal  inatrament  of  pvid-ni..  •  .i..-      . 

n.i8,ion  wa.  justified  aa  " .  or  be."!! '  .*''*  "^  •<•■ 
enite  to  be  overturned ")' 1797  i"^ '""'*• 
Thornton,  8  id.  303  (treatini.^  !  "°"*'»  "• 
ieine  a.  a  certificate  if  T„  a"5  "f'l'f '°"'«  »'  ">"'• 
conferring  the  dt.«rree  •  if  L  .  ""'""'tion 
"th.,H,rS.„a  who^Tamei  .™J:"  ,!!P^"  "'«» 
authority  to   g«^  ?hrM».".'"'*«"^  •"«» 

(to  prove  gooda  to  have  hJ,,  Z^  i^:  ** 
the  official  certificate  ta«T"„  a  ^"t  V'"uP' 

hy  authority  of  an  act  of  Parli^m.-.'?'*'  "'"''« 
cerofihec;.ton...pL°„t^  f*"t"'  •'J""  <>«!- 
1828.  Rowe  ..  BreXn"  8  B  i'TJr'  i,' 
(do..unient  made  by  the  Duke  „f>  '*?.'  ^*' 
"■itted  a.  a  I«iblic  dwiuXoVL^™*'' •  '"'• 
t'rown-8   intent   in    hi^  i!^j  ,'*""««  »f  the 


5  a  *  F.  626,  8«''  V;.;e™'riI"«"!!.r-™«?.      volvedtco';,^Jr~*r.''"i.''i»''"-y  'aw  a^"^f. 


»I«cifying  the  teV^Tc'!  •  IgU  V  ""'ri'""  '■■ 
5  CI.  k  F.  628  5ilir,L;J,'^!""  Peerage, 
•>ythe  herald,  in  UifS?tho?Th"'™"''  '"«^« 
of  the  execntin.  eJS  Jronr„l"'i!  '"8''«t'>res 
by  «|»cial  onlc"of  the  BiTt?'  ^"'  "^"'"d 
l^.n'l,  admitte.1  "n,  an  offirill  /"''"'  "^  ''"S" 
l-y  persona  whoee  duty  it  w^L  'J^T-."'  *^^'-'> 

1844,  Hubwic,  8uTciro'„"°.r'';-"''i' ); 


points)  J  1887  Su^r    P       """**  °»  ™l"ted 

*S.  W.-gSirnolTcertfete'?'  '''•-'•"•'  ^lO? 

o    I»orhou8;,excl.UT  W2  s:''r""'/"''*" 
1.13  id.  538,  64 1,  21 8\V  '  n,,b    '""'  ";  ^'''tin, 


1844;  HubuT  ar "  *" '"  "•»''«  it  up  •• 

--eit«i  ,^.«:^::>^^*_(othe^i„:  ^■u:'^^^^:-''^;^^^. 


lis  id.  538, lir 21 8  W  '' ,, ,    ••  **'"'"  "■  A'«tin 
tificate  of  diachar^,  J,  ^?t^ 'f 'jr"  '""^'''":" "^' 


ground  ;  it  *„  the  officSTdutv'onil  T", ."'" 
recHve  such  certificate,  fr^,,,^  "*  hemlds  to 
by  law  competent  witneLT.'::;!*^'"  ^'^'17'"' 
statements  of  those  ne^^  •     'v*?  ■*™"'  the 

231, 216 (grain inS«r'.™5«"''"'"'   '^  Man. 

^-'7,  430  (Ux  collector',  cerfii  "r"'*?'^''.  8  C..I. 
..vcluded);  187o"HM?r„*    „   A^'v  "'  PHyment, 

364  (^rtifi'cate  ^f ""e'S*^   I«^/''"'-''°  ''^-  3«8. 
a  siirvey,  etc      heM  n„V      '""l  "'P'ter,  as  to 

within  any  atUnC).?:,""^*'^^'"'  «t«tement 

Distrl..t.4/co„„  lir    S^'Z-Zil'""  ••. School 


general's  letter  statingTJrtv*'.  ».  (l:"''tm«ster. 

-J'l-inlment  oi  a  ju'stlce  ^f "  r"""  ™"'«»«^  «' 

Vork.admiMible  nnder  th.  i""*  C*r*  *"  New 

I87I,  HawthonVe"    Hoh.\ei  ^''tr"'?'  S*"'^): 

262  (provo.t.ma«hal"cmific;,i^  ?•  "'v''-  ^" 
Jdn'itted),  1815,  Jaifcon^f  f^"' «»  ■'t?'!ft. 

96  (surveyor-oencrar.  «t.f.T.  P'  12  John, 

crtain  l«n,la*had  b^''"f'"*°/;y/ertificate  that 
etc.,  Tweived)"  18Sn  T.  b  "***  '">'  «tUinder, 
W,_  696  (Simula  *'"A±r..^^'"^  f  Cow.' 


ilii 


■lf:i 


tiH,ateofthea.liu,lLf.yr  ?• '=o""n"S"'ner'8  cer- 

-.">mnt) ;  19OT^t&'rjf  '  <^''"'"<'  in- 
45  .S    F   »««/»-...      "^- "^*hlron, — Qo  _ 

™ '» iic^^IrS^?:;;-j««r^of5);y.i: 

Tril.l.y,  82  ut  66  nit  k''."'J'  "'"■'»™  "• 
not  admitted  ;  1899  VmLJr  ^°f  enlistment, 

exnnjiner'a  certifioafa.  nf  ..^  •  "''''**  niine 
'■"'■y,  admittedhlgafl  '';^.  .'"Pneer'a  compe. 
'««  id.  478.  64  N  E\m!"'^  "■  ^'"A 
"'■-teofth;  amount  of,  .?»''-■?'?.'""'"'"■»  ™r- 

"iMitor-:,   nnanthorSed  Jrti«„.,   '  P  '^tate 

-iud.:     i8«8."^,ratg'c-7J^ 


5:e«  e^cK"  Tr^'^i;'  '"^T"'  "f '•- 

Dxll.  64,  66  (certifiMte  „f  "%"•  ^-nder^n,  1 
fenenl  that  a  «^vev  had  lln"  f"™,'"  "'"■">■"'• 
1?89,  John«,n  r.  iK  ^'".r^-  ""i^ed) ; 
ers  certificate.  a.imUted  tn  U  ^I'"*" "*'>""'-  ■ 
money  from  H.,  but  „„t  A  l""  ""  '''^''irt  of 
where  made  by  H  to  J  >  \?t'"  ,^  tender  el«,. 
2  id.  143  (certific;!^  of  '  ^'^'i''  ^"'■«  "■  Ross, 
Hambn,^,  b/the  'Nate  dil '"  ■■  ^"T""*  i« 
exclude,!  M^notoffidlll  lyoTTi."" ''"«"'• 
tnan,  1  Yeatea  m^a  /■   ?;  ^"^"^  '•  Ocker- 
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authority  This  tendency,  while  sufficiently  proper  as  a  judicial  nolicv  ».« 
however  left  the  process  of  proof  often  encum^rS  bv  di™  7'  ' 
inconvenience  and  cost,  in  summoning  witnes^r^nr-J'^^T''"*'"'*' 
fairly  disputable  by  the  opponent  A^neld  c'Sn^  SLto? ^^,^1 
grant  to  certain  classes  of  officials  of  e:en«.„  JTT^  '*^"J«a  for  the  liberal 
tificates.  Accordingly,  in  mo^  ^rilSZ  he'Sllt S  not'  T 
granted  express  authority  to  cert  fy  specified  claLef  of  flc^W  1,  .""f"'^ 
such  certi^cates  admissible  in  evid^f..    iVe^rs^Jri^'org^^.tt;;' 

•n.i!  *r  '"'^"'M  vetennarian'g  certificate  of  ani- 
mal 8  diseawi,  aJmissible)  •  c  1 1«  K  ivr,        " 

oZJ'J'.    •  •»  *^  (secretary-treasurei'a  certifi- 
cate  of  apnomtment  of  any  parish  or  com,tv 

ai-ter) ,  Jf  Sc.  Rw.  St.  1»00,  c.  163,  S  12  io/r 
tarn  certificate,  under  the  Cana'u.,,  Banki',,; 
I SmTt  Zl'"''^'.'^^  -g..at„re)^"fe 
niistrar    of    I  J.   *  ''""^"'.  <=««'«»«<•'  of  the 

J^^Ui^rf^eSa^rcS^^tir 
that  the  person  maintained  by  tlie  comitv  w? 

i   ^^Aa  ,  ""*  "i"'''"*  «»'liority  to  practise)  ■ 

idmwtbrr":^"'  certificate  of  mimbeUi , 
an""rvdu^y)- TnslZ''''''"  £"""  '^"•'"^ 
ad„.iiibm4jYd;Vo'fTX'?a"^,^^^^^ 

him.  admissible)  ^  386oThi.rc  rtifirtL^'of"^ 
reheanng,  etc..  admissible)  §2483  frSd-o^r 
jeer's  ,„.„„  certificate  of  defaXr,  iS  X,  " 
&J   •|''^«We['.^'-*-  Stats  Tm.  5  ^".; 

at'ofr'^  officer  V«^is  actUC;::;' 

rclaiman^  JT"!""  •'"  P™'*  "">  "enCo 
I  msTnoiLn'"'""'"'"?'''  conditionally); 
S  .i'»8  (non-resident  euani  an's  clnim  t^  „. 

CThi'.*'- •?"'"  "y  •  «rt'Bc:te'"t''ha  ^y  tTo 
threl?;'.r:lLr--T'T  h«..is.  entitled,  ,0° 

t- 


fi^Hn';  '?'J«'t«^,»«c.a,«  made  at  a  time  not 
sanctioned  by  the  statute);  1845,  Faster  b 
ilom«,„„e,y,  6  H„niph.  231  (clerk's  certificat; 
of  the  „,akiN«  of  a  lost  aflidavit  preliminary  to  a 
de|M,sition.or.ler,  received);  1804,  Chnrch  r 
Hubbart,  2  Cr    187.  239  (tmnsl.iioL  certified  by 

^  «asn.  u  C.  418  (U.  S.  consul's  certificate 
o  deposit  of  a  ship's  rrgister.  admitted);  1811, 
«;,  ";  aV'^T^f"'  ^  '''•  »5  (certificate  of  gov 
er  or  «f  St.  Thomas  that  permission  had  fcn 
refused  by  him  to  take  away  shin's  car^Tl 
nrnte.);  1836  (,evy  ..  Barley,' 2  sS' 357 
(consuls  certilieate  of  non-deMsit  of  a  shiVs 
register,  excluded);  1S87.  Coan  ..  F lal  % 

com,;,  "•  ""'  «S"P'5('«'t«"!'yiheffioffi!e 
com  nissioner  as  to  the  time  of  filing  a  survev 

181.  90  ted    5,0  (semi-annual  statement  of  in- 
debtedness  by  the  clerk  of  a  county  board   not 

5'vt"493"'"4l'rf?r" '  '■«''-.  Soyn-rTSach 

l-n  V^h'     •"  '■  '°  '•''S''f«-s  certificate  of  ad- 

mini,tratioi.  is  evidence  of  an  administrator's  an 

'?''"™^';?>;  183«t  Will<inson  „.  Jott,  7  Uhfh 

115  (cer  iheate  of  a  postmaster-general  m  I0 
regularities  m  mail-carrying,  excluded)     ^858 

Ushers  V.  Pri,le,  15  Gratt.  190.  195  (ajditor-i 
cer  ihcateof  delin,ue„t  tax-land,  admi-tted)  "'  ' 
nin^„?T  ""«  ""'^'-f'crencesatthe  begin- 
ning of  the  preceding  note;   oniimre  also    «l. 

subject  to  the  defendant's  "rijht  to  reoiZ  »),' 
attendance  of  the  analyst  f"f  th^  puT^^'^of 
cross-examination");   c.   69,  J  32  (aniff  in 
speotor's  certificate  that  an  inimal    »  d  ™i.,^ 
admissible);  c,  32.  J  156  (official  cnstS.T'wl 

of  it.-^  I  (medical  practitioner's  certificati 
of  vaccination,  admissibii) ;  c.  m  «  55  fnS  ' 
poitmg  certficitB  of  a  council  "^!,^Vo7; 
medici  man's  registration  is  «lmi.,sible)Tc.  fsi 

»  -JO   (Similar  for  pharmacists);   c.  172   J  27     r=-.    f  i.' ■^""^T v  "  "nincaie  tnat  bv  tl 

(similar  for  veterinarians) ;  c.  36  «  sVreiriLt^ar's     Ihl     I  ?'•'  ""''cce-country  he  is  entitlml 
certificate  of   ncoipomtion  of  cii%ri3a^!     l„t  ?'?^ '  ?•'«'*'?  "'"'o"'  Judicial  «wSn- 
c  ations,  admissible) ;  c.  134,  }  62  (land  surv^.     ^f    .V-     '  T'l"'*.'*  '"  ^  •""»"  "al  of  c^  k 
orsassociation  =jecretary.t,^„  J,  eertifi'c^Z      SLt  Zl    ^flV!*.  ^^'^^r  or  of  the 


returning  omcer's  certificije  a^milre)^"'"'^? 
1 18  (inspector's  certificate  of  immignint  child',' 


2080 


H  .«»-..»«        SUSDET  OF^U.  C,:»„„CAIE& 

but  they  seem  in  few  instances  onW  t^  k 

tious  policy  of  the  common  r;;th  isthiSt"".'''  ""'^  "^  *^«*  -- 

(county  ««^..  ,,«..«,.,,  „,  ^  ""  '''"'"'*'^ '"  '^  P"»ciples  applicable 

J  18  (treMurer-  receipt,  iudoned  hi  .'  ^'    ^' 
cleric   or  t^^r.    JniiuM^  7      """"'y 

treanuw'.  Uef.ult,  Rdmi»8il,le)  ■  i  as,,*  ^Vi'^ 
18»3,   I).   420    «  15  fStAT«Ti' .*?*•*'••"'*  St. 

ori.  failure   to   forwa«l  .n.    ""■  »**'"• 

miMible);  §3771  (o"^tv  .^"'"?»'-"'".  -'l- 
■I  »..  ("""niy  treusurer's  eertiHcats 
1   taxes    on    iien>nn<.u„     ..i..  <.??*" 


cate  of  „le   b^  .  tmZ' nn^i/A  »  ?..(™'?"i:     ow«r) ;  rlsM,  ^."  a^ril^v    -  «"■""  •"  " 


cate  of  «le  l,;,  a  tnutee' under  a'tr,.;*  "."■"i 
of  land,  adni  Mible)  ■  Cm,.  .  n  ''"st-deed 
§2108  (school  cerJi^mfTchildWt^',;i'*"' 
to  be  evidence  of  attendant)  •«  9«,"o'''',°'"'' 
tificate  of  a  directomf  Ik.  '•'  ,»  2**'  (cer- 
nient  station,  ^dmLlu*, '*?'"''*''"''  "Peri- 

of  the  a"  ve  stktl;  oWCf.°^''''  ?"'''y«t 
niisaible  to  show  a  defZ  in  b,ft^^  "''*'"."*•  •''• 
§  3117  (Sute  chenitt^TLrtm^to  of7n.°'^'^i 
iquor  presented  to  hi.n     «  •  i.     °f '""»Jy»i»  of 

shL  tKu  stt^".  "^y-yr  ?i'^''«"''''  to 

§  2  (State  chemist's  cirti^-te^ofi*;?'  "■  20». 
8.-.n.ple  of   imitation    butted    adnwlilr'."'''' 
prosecution  under  this  .ict)  •  %T     J'   '"o  » 
1892,    i   1113  ^"TlV.        .e'   '''•••    Kev.    St. 
ofli.e'r  under  hii  si  of^ffl'™""%°f  «"?  Stati 
fact  occurring  in  tlJ^  c„m«    rll  *°  ""^  "»"»» 
ne,,s  of  the  office   u  wWch  h/.«*  "^''"^  ^''■ 
pn,„a  fa^  evideicITtf a\ 'S  •?•  1'V,  I^ 
(comniissionerof  aericultuie".  ^!^-e':  *   "'^ 
official  seal,  as  to  o^  e«l,? .  „ri^'?'="'?'  '""'•'f 
or  by  a  «=hool,  semila^  ^^V."/"*  ^^  ^'"'^tote 
n.™t  fund,  a.inSr)T'ri  '  9',r  '."'Prr 
office  rei-eiver's  receint   i«  k  ."^'  °-  '""J- 

i»  the  payee namSi'l'sflR  ^  ""lenc"  of  title 

of  the  landoffi^^fiVir  ^dmf*/?'""'«"«« 
rferice  of  title  nndeTcertain  „  'f?'"*  "»  '■'''• 
Rev.  SI.  1897,  rSZ^'V?"'''''?"'''!  '»* 
of  a  recount  of  l«IIou'  S  "u''''"  '*'^'fi°'«« 
facts  «cit«d)  «  slw)  S'^'*  *"  P""*  ">• 
certificate  of 'th!  VcL  »>  a  tfx.^l'Mir """"' 
nieut-sale,  admissible)  •  J  8m«  /9  . "**"*■ 
State's  certificate  of  the  It.  f  (Secretary  of 
i-'/ou-'tie.,  «d,„isslwl!):'8!fo,''L'!„TJ!'  <>' !««» 


O.  L.  1888,  Art  IS  t  oo  , 
tidctaof  a<i-ount  of  an  offi-i''°'"R""""'"'''  <•'■•■• 
•"oneys.  .dniu«.ibie  iu  .n  ^t-  ""«  S'"'" 
ecr)i  Art  82,  I  6  VnH  .  "°i" '»'""'' »«i- 
<=•«<>  of  a  pmi-titiouer's  ou2«'7'^'»  ««'«• 
"ble  to  shoi  his  right  to  n?aS*"T/'  "''"""• 
8«-  c.  100,  ;  29,  %lLV  i^^ '  ^««-  Pub. 
(crtidcateofanoHicLV.r  ^""^  "=•  '00.  S  «? 
wi«ible  to  shoS  Ktnre'^V?  "'  "'1'""'.  «d. 
Pven  to  him  for  an.lysisr.  P  'i''"""  °«c'»lly 
c.  57.  I  2.  R    I  """'/'"J.  r".  8.  c.  56.  <  20 

tifi"te*of^„^„';•,^ ««•«««.  52  (s«or„%o?: 
etc.,.  by  an  analyT  "  1 '.t^' f^''"^^^  '''^«. 

!"  official  ,„i',ki„f'^r.,^:dX^rpr 

given  to  the 
I-,  c.  100,  f  67 


i^.■o„nt^e;;;d,:is,bl);Jr9°6^':or'  °'^'J:;'  n,-k,-'^oT"ev 

n  s  certificate  of  the  mk^Jl^^^J^^P"^-  (certificate  of  T 

articles,  adm  ssible  in  «u  ..H^     ^"tion's  tion  of  dntv  tn  >..;:.:' I      •  - ".a 

the  latter)  .•  «  ioi^"o"'i ','="'"'  for  or  against  ..InvJl    .."?.'?..'?"'."<''  ^t»   to  female  em 


«rticle^adm7s,ble  in  an  aetir'f'^'P"""'"''' 
the  latter)  j  «  4995   rCw.,"  ^o"'  •S"'"'* 

.i«^«teof:^^Jtte:z.l^lf!:r 


("Cotin^i^crr^'  '^^^iJ^^  ^ll  1.00.-i;«7 

tion-,4rtifi''atVtV^etde„c:''tlF-^«''*™ 
practise  dentisl^)^  78S„"r  of ''if  "K''*  to 
inspector's  ana  « ^  not  \ft  1  ^?^'  ?  »  (milk- 
portion  of  the  wmDlehUl^ "''""""'  ""'•■«  « 
quest) ;  St.  89ra  49«  J^')  ""IT'^  ™  >■«■ 
•ecretary  of  the  cattlLi,!.^ '•  !"«'''™te  by  the 
order,  etc  of  th.  .^i^T""".'"*"""*"  of  any 
Comp.   L.  1897  j'on^V''  •"'•"iMible)  ;  Mic^ 

ment^f^„'\*Lltor    e  c"'''"r^  ■I';  " 'P"'^*- 
(dates  of  a  iStive  .!..■'    "''""^W-^) :  §  48 
tificate  of  tK'rita,r'or2;  l""^"!''"  •'?"'• 
the  «e8sion.|a«s)7«  7/r„„,„?'?f  J""""'*  ""h 
tion  fee,   provab  e  bv  J«"k    J'  "'  ""  "tfadi- 
officer  ii  t^^™, tr  ltat:r  «''27,8V''r,I'"'r<'f 
of  «  village  onlinance    ,.L!n    k  'P,"''''c»tion 
certificate-  S3087  /L'J  7"^'*.''^  "'«  '-'erk's 
H  3242,  3407  ZUSx  nr  '  "'^  '"•''""''"^'■) : 
certiHcataof  the  amounrif  '  """'y  treasurer's 
treasunr  f„r  l,„d  oTSn?!  compnaation  in  the 
admUsihIe)  j  5  3478  taEfn 'f "  T'''"'""""-. 
of  a  fireman's'serwie  ^1-'^   n^^ 
tice  of  register  ^fXto™'"'^  '?  '  ?  ^^"^  '»»■ 
copy  byThe  co„nlrcre"k)  •8387*1;^  T^'^ 
certificate  of  tax     ralua.lr,,.'  ^.  (collector's 

«  3922  (all  tax^oH.    i«i/'"'  "'•""^iblel  ,• 
pn■«« /oc«  evi^n^  '  f  r"'/*™'*"*'  *■•«•.  to  fee 

&tor-:ge™etalftifilt'r^,Va"J1'''  ?  ^"^^ 
corporation,  etc.,  affiwer^  J  ^o«  ,'"""  " 
certificate  of  nro,^ediZ.  ♦„  i ' '  '  *^^  court's 
"dmi-ible) ;  'JK'oe?  *|t'°i894'  ni'^;^  T '^• 
veyor-genenil's  certifies  .Ar'  *  ^*^^  <»"■" 
mark,  to  be  evidence  If  n«  "  iif'r'""'  '"K" 
(certificate  of  a  i«.„ll°L,  J," -"""P' '  «  224S 
..-_      .    .         »  "cense.1  physician  as  to  viola- 


tificate  of  ii  fncV;;;!  J.fTnT''^  ""^  ^''"*'»  ""•- 
capital  stckl-'sffi  ,:  Tl^oTTl-l'; 

laws  o^■,S?on^  V'°"iP'r'?.„'''"'  '»«''' 
("•litor's  certiflita  Au™^o  ^S'l*  '*'^ 
taxes,  «,|e,  etc.,  admiM.ihUw  r    "L  <*e'"'qu'nt 

a."«S12-';^Ss.i--.£ 


,"    "'  uuty  to   ru 

Ployees,  admissible) :  (  475i"f^fR";'  ,""'»'«, em- 

of  approval  of  an  an  ,«,,«,.„■  ^°  a       ""•'rt'ficate 

Mfficfent  evide'ce   o'f  hb,  '1       «•""•  *°  ** 

Code  1892,  I  1788«^rtificate*bVt^"'i  t"°,°*- 
county  hoani  „r    v-->""ucg[e  oy  the  c  erk  of  a 

anyXk?r district '^tTo.rv  ^'^  "'«  ''^^""'t  o' 
liat  of  execuHots  or  ta  e„Tent°  TT^''^  » 
turns,  admisaiblel-  «g  3819  mL  oJ^''*""^'  "" 
official  certiTcates  to  l«ivl/*"'  ^?^*  ("certain 
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««».«»         LL;hap.  LIV 
tioned  in  New  York  or  Floridl  ""''  «^"*'  '"«  «  «»'  -ano- 


•lyied  by  dim) ;    y.  g,  f^y^  g^        „ 
6289,  (1314  (cerUin  ui-h«K'mS^    ^f'  *"*• 

L«*d   1886    c    21     «  ,"?'^^'^^'«'    -^iwible) ; 


fcjfW  r^jttm,  lecelvibl.) ;  8t  1M»  P  *  i 


•hip],  or  coniuta  thJ^  I  -""*  f»' •l'P«»«c«- 

•Tid.noe  Xrwn  •    Twl    rJS  »  P'Jtu.npti,, 

fromVd«liii,,,,.„»  ,  ,,°'  ^^^  «»'0'int  due 
I  M7  (offlcliTSut  W  a  .dmi^ible) , 
•  fcrtilia-r  »ubmittri  b^th.^       '  •"»'>•'»  of 

*-"-'-       -"       ''"^-  ^^h."'^i.r?^'?  («2»P- 


•ami^ible);    Law.    18«,  ~.    mg"'  .   „-,,     -- 

en.-  certifcite  of  '.S  iiir*^?""»«»'™- 
certificate  of  «h«,,,  onment  Vrf  .^If'P"""'"''  • 

Kev.  C.  1895  8  294 Vi^il  1  •fP'^):  ^.  A 
of  the  State  'biTdoW^"  <rfth,«H=«t„y 
the  board  ^-a^  hat  .  l^'T"'":'  ""^"^ 
registered    dentUt,   «lmuS> .  V  »  ""^  « 

"uraiice  superintendent  m.?  •  ™  *•"*  ^n- 
la-,  a-lniii^w:) ;  J  26«?«f«  ;."  P^-^nc.  of 
veya.  etc.,  receivabfe),  Pa  W'lltf^'JT 

U.  S.  coMol  of  ,0  ext«ct  of  iS^'Z^i' 


exeoBt«l  by  the  CO mlti^llil  "r^y  certiflct.'" 

retained  'by  .U^'ir,h.'"T'' :"•«■"' 

f  4166  (SecnUry  of  SUte'a  certifiJirT;        •  • 
of  prooen  on  a  fnr.i™  -       <*™acate  of  service 

•nd  of  th.",ndho,T  wiL'^:^'^-I«.  etc., 


ana  or  the  auditor  of  Wimt  Vir^^t. !  "\-' 

-tUrj,    receivable.    Stioi^^^ri^  ««"?' 
^M  of  20  or  40daya"noti«,«Irt«l         '*""" 

">•  wporinteadentrf  a  8?.^^ '"''{'''=•'•  <>' 

s^x^aSLxini^d  £°^"^v-^f"' 
:2?^nt^f£'HVv-'V-  -"' 

•aditor-,  Lrtfs^te  w  J  iV?"'  '"'  ••  ^'i-Winia 

StaU.  1898,  J  4^M  nkLlrt".  '"""*>'  '^"• 
I(   fl  _«      *  *"•"'  ™  '«nd  certiliei)  In.- . 

1^-  I  »M);  I  4/«eOMU«.-.  crtifioate  of  ;^: 


not  at  common  law  n-^7  *^  "*°  °®cer  authori»wJ  f^^-.  ™"*™  other 
statute  he  i.  a^thoL^^^^.'"'"'^  '^'  'f^  o/Z^"  T^^^  "  *=°Py  <=«»- 
sible  to  be  diriS!^,*°/°  '"'  these  sUtufes  whST^'     "'  sometimes  bjr 

ho^  f„  the  detailed  if        f  '^'*'^°«t«  "  authorised  S'/"*  ^**'  ''««'»  ^^'h 

a  tax-collector's  cerf.^  Z  .  ""'"  evidence,  —  for  p,.  ,  "'  "'can  be 
tisement  of  noticT^  ^k""""  "'  ""'«  '*  »  »«»«3a^  aLo  T  ?>  ''*'*^"  *'th 
/«rrty  of  officLT^'  •  *''"'  "'^°^''«'  usually  eitW  i^       ''''^'°*=«  the  adver- 

or  sovereigns  b^^.T  ''"°'^' ^  '««>gui^iBgIhe  eii^^f  '"'^fetene^  (^,t, 

the  ExecuK  u'some;:;?^ :',!''  ^^"veC^  25?4T°'^''"'^'*  ^'«'" 
the  Executive    bnf^?"     *°  ^  ascertained  bvT'ppjfffi    I'  f^^gn'^on  by 

of  fu^ishin,-;  t^z  z  ^::^^^  -  o^  t^x  j":;r  ^^ 

of  foreign  law*  seem*  ."V^t^'^^cognition.*    So  too  th«  .         'he  act 

under  le  docWne  oriud"     ,""  •"''*«°'«  «f  thrjut;^  -nT  °'  "  «'"'»>'«'* 

eut  pnneipl.  ^"'^-^  -Uce  ^,  §  2569rX'£?,,'l7«''. 

There  may  also  be  noted  h  ^^^^' 

conveni«„o;  •  ^^"^^^  suflScient-w  anH    k  *"°''  ""  authority  has 


t~»owuo  nave  been 

"ction.  wlmuBible) :  t  227«  „  , 

•hen  recorded  with  Jhl      '  P*"*""  decaaSrf. 

under  city  JLl.  of  ilSli^''  clerk',  cerliJct 
"»«ible)  f  St.  i^  JP^;'  .'"««»i»ent  lien,  5 
.t.fi.»te  of  de,th  ofi  Uf.^1,ir".''  i^^'i^r. 
11.  certain  oue.).         "  '*""*•  '^■.  '^nUnhU 

*  1880.  n  a  „    n 
(cortiWofilJ^™""*-  1  B.Idw.  284,  287 

r-:;"'--"«th„HSKd''.^';« 

(«rtS  rftS'chirf'i  *?.»»'•  8*-  Tr.  6« 
•o  the   1,„.  there  n«f.:f.'"««*  of  Trinid«l  „ 


to  the   1,„°  h™  ^5^«'.f.«     „.„„  „ 

{""'n.Iy  n«ei,;d).P'^!*''"'«.    offered  .nT.? 

Wand  ;   the  .mh.J.".?'^       hj^"'"  •  ^"h 


fr^«;  •"'  (promt*  law  of  Sf   mZ."  y°°^  8 
""•'•i.ter  ont  KiMof*H^-  "  ('"ti^^tt^Si     ±!  P"'"«>  »««•  ^ "l^rt  h.W  ''?*"''*  «''"' 


">  "om,  other  nJ?"fI»''^l"!»K  from  a  Coort 
,»»"»«  .  different  Uw  a  ..S"'",''  Oo^inioS" 
the  law  there  obtainTiir! -■'.«!?' ^"'S-^'e  of 
=•.  11  ("iniilar,  for  the^fl'  ',*"•  .8'-  24  Vict 
•"h  whom  a  ^nyentiJZ  "'*"»'«»  conntriw 
the  latter  8totHteh«  »»"•',''"«  ^n  >n«der 
•"cheonven1L?h^"7t'°l"°*^f„tile,bec.n^^^^^^^ 

ta™ "  of  S^™b.'»if"'";  *  O-^-'-  827  (cer 
.uthoriW  b7™Ut"u''  adU^%  <*»""'  ^C 
"■•mberahip  to  mocn«  !»,?"•*''•  "   "howine 

here,  188».  8f.a«,T*lC^  1^^  *"  l*'""* 
(reaidence-port  of  owum^'.  *  "f  J'  **2,  48S 
•tatut.  req'ni,*,  it^^Zi'LM'^' '  *  ^^*»l 


I  1675  EXCEPTIONS  TO  THE  HEARSAY  RULE.         [Chaf.  LIV 

S  1675.  JTotwy.  OMifiMt.  of  PtotMt  A  notary  is  a  pubUc  officer,  who 
takes  an  oath  of  office  and  (usually)  is  required  to  give  an  official  bond.  It 
follows  that  his  statement  made  under  some  specific  official  duty  is  admissible 
in  evidence  without  calling  him;  and  his  is  the  sole  instance,  universally  ac 
cepted  at  comm-  n  law.  in  which  a  duty  to  furnish  a  certificate  is  regarded 
as  sufficiently  implied  from  the  nature  of  his  office  without  the  aid  of  an 
express  warrant ;  * 

1813,  Ahingtr,  L.  C.  B.,  in  Brain  t.  Pntet,  11  U.  &  W.  773, 776 :"  A  notarr  is  a  pablio 

officer  and  i.  .worn  to  do  bis  duty  a.  s  noUry [It  i.  not  nsoMMry  to  esli  hinvfo.] 

V^^  ^"^      J  case  of  a  public  officer  who  do«  auytbing  in  the  eourM  of  busiui^.- 

1861  rh««,  C.  J.  in  Adam,  r.  Wrigk,,  14  WU.  413:  "The  notwy'.  official  oath  i. 
substituted  for  tbe  ordinary  judicial  oath  taken  in  the  preisnce  of  the  Court  and  Jury." 

Ajid  yet  the  limitations  applied  in  practice  were  plainly  inconsistent  with 
this  theory.  At  common  law  it  was  generally  agreed  that  the  notary's 
protest  was  admissible  to  evidence  only  the  di$honor  {i.e.  presentment 
demand,  and  refusal  to  accept  or  to  pay)  of  a  foreign  bill  of  exchange.-  it 
was  therefore  not  receivable  for  aa  inland  bill.*  nor  for  any  note,*  nor  for 
the  fact  of  notice*  or  any  other  facte  except  the  dishonor.    The  last  two 

tific  and  ...icmercial  report*):  Man.  Kev.  St. 

1902.  c.  40,  Kule  161  ("The  Court  may  obuin 

the  aaaistaiico  of  accountants,   merchiintii,  en. 

jcmeens  aetuarien,  and  other  acicntific  persons  in 

»uch  way  as  it  thinks  fit.  the  better  to  enable 

It  to  determine  any  matter  in  erideoce  in  any 

cause  or  proceeding,  and  may  act  on  the  oertiH- 

cate  of  sucb  person  ")  ;  AT.  Br.  Conaol.  St.  1877. 

c.  49,  i  87  (a  lefereuce  may  be  made  by  a  jadM 

to  "  any  acientific  pei-son  or  accountant,  not  in- 
terested, for  any  enciniry  or  other  purpose,"  and 
the  person  shall  "  fwcome  for  that  purpoae  an 
officer  of  the  Court  ") ;  AT.  Se.  Rev.  St.  1900. 
c.  44,  {  10  (medical  practitioner's  certificate  of 
insanity  for  admission  of  patient  to  Government 
hospital  18 receivable);  N.  JK. Terr.  Consol.  Ord. 
1898,  c.  21,  §  490  (like  Out.  Rnle.,  §  M  :  Ont. 
Kules  ot  Court  1897,  §  94  (the  Court  may  act  on 
the  certificate  of  experts) ;  1892,  Wright  v. 
Collier,  19  Ont.  App.  298  (Conrt  Rules,  {  94,  held 
not  to  justify  the  implicit  acceptance  of  a  certain 
marine  expert's  opinon  as  the  basis  of  decision)  • 
Cal.  Civ.  C.  1872,  }  2059  (certificate  >f  ie 
master  or  chief  surviving  officer  of  a  wteoked 
ship  that  a  ai>aman  claiming  wasea  exerted  him- 
sell  to  the  utmost  to  save  the  ship,  etc.,  admis- 
aible);  I,ul.  Rev.  St  1897,  J  4871  (recorded 
certihcate  of  election  of  certain  church  officers, 
admissible) ;  §  5189  (same  for  election  in  Imlgea. 
societies,  etc.) ;  Me.  Pub.  St.  1888,  c.  46,  J  II 
(clerk  of  corporation's  recorded  certificate  of 
his  apiMfntment,  admissible  in  proving  ser- 
vice of  process) ;  N.  Y.  Laws  1890,  c.  563,  <  9 
(corporation's  filed  certificate  of  incorporation 
or  of  other  facta  of  exUtence  or  managemeot 

required  or  authorised   by  law  to   be  stated 
therein,"  admissible) ;    if.  D    Rev.   C.   1895. 

1898  Vm.V>'-  *-''"•  ,<^-.»  2089):  Okl.  Stat.: 
i»»8.  I  8165  ("  an  analysia  made  by  a  practical 
ebeuust  shall  be  deemed  competent  teatimony  " 


of  liqaor-adolteration) ;  R.  I.  Oen.  L.  1896, 
«•  244.  HIS,  17  (written  report  of  an  expert 
hppomteii  by  Court  to  be  admissible  j  but  he  is 
to  attend  trial  until  excused  and  to  be  subject  to 

S'^»!*-?!5'"**'°"  "  •Iw're'l) ;  a.  D.  Stats.  1899. 
f  6007  (like  Cal.  Civ.  C.  |  2069). 

■The  oniinary  coriiorative  "certificate  of  or- 
ganization "  does  not  belong  here ;  it  is  a  cou- 
stitntive,  not  an  evidential  document. 

if."  *""'  *''"'  *'"'  '"»*«'y  "ow  "ft™  or 
usually  keeps  0  register  of  protest  and  give»  on  y 
a  certified  copy  of  this,  so  that  the  duty  to  keep 
a  register  might  be  implied,  under  f  1639,  ante; 
but  this  was  not  the  original  practice  as  to  pro- 
tests ;  the  notary  gave  an  individual  certificate, 
not  a  copy  of  his  entry,  and  thus  the  case  was, 
at  least  originally,  a  genuine  one  of  an  implied 
duty  to  give  a  certificate. 

*  1816,  Chesmer  v.  Noyes,  4  Camp.  129 
(nor  even  of  a  foreign  bill  presented  in  Eng- 
land) ;  1884,  Robinson  r.  Johnson,  1  Mo.  484  • 
?!??•  ,!?*"*'*>  »•  Sim"".  2  Pet.  170,  179 ; 
1844,  White  *.  Knglehard.  10  Hiss.  38  ("The 
only  competent  evidence  would  have  been  his 
deposition  taken  according  to  law.  or  a  vim  voce 
examination  in  open  court").  Each  of  the 
United  States  was  here  as  to  another  a  foreign 
State :  1829.  Townsley  ».  Simrell,  2  Pet.  170. 
180 :  Buckner  v.  Finlay,  ib.  686. 

•  1828.  NichoUs  ».  Webb,  8  Wheat.  826,  331 
(Story,  J.  :  "  If  he  had  been  alive  at  the  tiinl, 
Wiere  u  no  queatioD  that  the  |<rotest  could  not 
have  been  given  in  evidence,  except  with  his  dep- 
osition <ir  personal  examination  to  support  it  "1  • 
1819,  WeUh  ».  Barrett,  16  Mass.  J  D,  884' 
1855.  Layman  r.  Brown,  1  UUney  76.  .  J. 

♦  1850,  Rives  r.  Parmley,  18  Ala.  266,  259  ; 
1854,  Schneider  ».  Corhtane,  9  La.  An.  235 ; 
1842,  Baik  of  Bocbeatcr  ».  Gray,  2  Hill  N.  Y. 
237» 
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imitation,  could  be  explained  by  declaring  that  such  facte  were  not  within 
the  scope  of  hu  duty  (although  this  was  a  forced  distinction) ;  but  hTfirlt 
was  clearly  inconsistent  with  the  theory  of  official  duty,  for  a  domestic  Lt^^ 
was  equaUy  an  officer  with  the  fon,ign  noUry,  and  any  recognition  of  tS 
office  would  naturally  discriminate,  if  at  all.  against  the  latS.»  Accord! 
mgiy  ,t  WM  attempted  by  some  judges  to  expla.Tthe  law  by  ano  her  theo,; 
namely.  Uiat  the  notary's  certificate  of  protec.  was  not  received  as  an  oSi 
sutement.  bu  as  the  statement  of  a  private  person  whose  certificate™ 
by  commercml  usage  deemed  trustworthy,  and  that  hence,  when  the  mlkTr 
was  not  available  for  testimony  on  the  stand,  and  then  only.  _  .•.  .when  he 
was  deceased,  or  resided  out  of  the  jurisdiction-,  his  certificate  Tentry 
§"521^  '  °"    "  """"^"^  °'  '^'  ^''^P*'""  '"'  ^''g^l"  Entries  S 

chaut.  and  the  univ.r«U  convenience^  m«"ki^*     Th»»  U      T        t  "T  "'  """^ 

The  traces  of  this  theory  are  still  found  in  the  statutes  of  some  of  the 
older  States.'  It  successfully  explained  why  a  foreign  but  not  a  domestic 
protest  was  receivable ;  but  it  was  in  its  own  turn  inconsistent  in  not  apply- 
ing the  doctnne  to  protests  of  notes  and  to  the  fact  of  notice,  for  the  com- 
men  usage  and  duty  of  notaries  was  notoriously  both  to  protest  notes  ai.j 
to  certify  the  fact  of  notice.'  This  inconsistency  was  oerceived  by  a  few 
Courts ;  and  it  seems  to  have  been  as  a  logical  development  of  the  theory  of 
usage  and  regular  entries  that  by  those  Courte  the  protest  was  admitted,  as 
under  common-law  doctrine,  both  for  notes*  and  for  the  fact  of  notice  w 


»  The  tnith  ttm»  to  be  thit  the  common-l«w 
Couits  merely  (pire  recognition  to  intemntional 
commercial  nn)^  na  far  a«  they  were  foroea  to, 
the  nota^  not  being  ■  native  common-law 
officer.  For  hia  hiatoiy,  aee  Breaalan,  Hand- 
hiich  der  Urknndenlehre.  1889,  I,  49.3-469,  649- 
65i.  In  Loniaiana,  noiler  the  oivil  law,  they 
naturally  ignored  the  limitation  aa  to  foiviku 
proteata:   1887,  AUain  v.  Whitaker,   6  Mart. 

•  18S4,  Porter  v.  Jttr<ion,  1  Gray  175,  176 
(promisdoty  note). 

«   \vn   •"'"P'«>  N»w  Jeney.  New  York,  and 
Sonth  Carolina. 

'  1866,  Storer,  J.,  In  Layman  v.  Brown,  1 
Dwney  76,  7«  ("Althongh  th«  pivetice  pre- 
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vailed  m  all  the  commercial  citiea  of  the  Union 
to  employ  a  notary  to  present  dishonored  notes, 
and  .0  notify  the  indorse™  if  payment  should 
be  rarnse<l,  it  was  never  decreed  that  the  prac- 
tace  changed  the  general  nile  of  law");  1888 
Cowen,  J.,  in  Halliday  v.  McDougall,  20  Wend! 
81,  86  (states  it  as  the  notary's  practice  to  give 
and  certify  the  notice). 

•  1844,  Williams  a.  Putnam,  14  N.  H.  640 

,;.,'*  ""^  •*  ""  sound  reason  given  for  es- 
tablishing or  preserving  a  distinction  betwtrn 
them  );  1895,  Nelson  p.  Bank,  18  C.  C.  A 
425,  69  Fed.  798  (Minnesota  statute  applied  to 
admit  the  certificate  of  protest  of  a  note ;  the 
aame  result  approved  aa  ■  common-law  rule). 

»  1841,  Fitler  e.  Morria,  6  Whart.  406, 418. 
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Nevertheless,  the  tbeoiy  of  official  duty,  with  its  inconsistent  and  nnprac- 
tical  limitations,  prevailed  almost  universally.  The  situation  stood  in  need 
of  statutory  reform,  both  to  abolish  the  untenable  limitations  and  to  specify 
the  particulars  of  the  scope  of  the  duty.  Accordingly,  in  almost  every  juris- 
diction, statutes  have  abolished  the  throe  chief  restrictions  above-named, 
and  have  in  some  instances  specifically  added  other  facts  — such  as  the 
mode  of  notice  and  the  residen  of  the  parties — to  those  provable  by  the 
certificate." 


^  or  the  rnliagi  iat«rpntiDg  Umm  itatotet 
only  ■  few  tre  hcK  K'**"!  'ince  no  much  of  lab. 
•tantire  law  U  iuciilenUlly  inTolved  :  Ca»ada : 
Man.  Rer.  St.  1802,  o.  67,  M  28-90 ;  V.  Br. 
St.  18S»,    c.    82,   I  4   (in    Consol.    St.    1877, 
p.  1064);  A'.  Se.  U«v.  St.  1»00,  r.  163,  ft  28, 
29  ;  0)U.  Rer.  St.  18l>7,  c.  73,  f  1 34, 35  ;  P.  S.  I. 
St.  188»,  fl  35-37;  Uniltd  SlaUt:   Ala.  Code 
1897,  |3030(i«c«rtiHcate  eTideiicn  praMBtment, 
di^maiiil,  prijttwt,  wrvice  n(  noticv,  mode  of  no- 
tiiT,  mill  re|iutMl  place  of  reaidenoe  and  poal- 
oHtcK  of  the  jieraoD  notified,  for  "  any  inatrument 
f(or«riiiHl  by  the  coinniercial  Inw  ") ;  1834, 0'Con- 
sell  V.  WHlkiT,  1  Port.  203  (not  eridi-nre  of  the 
fiict  of  HKent'T  of  the  |>erwn   notiSfd) ;    1840, 
Outlfs  V.  MuMath,  1  Ala.  326,  828 (aamr) ;  1851, 
PhilliiM  V.  Poindexter,  18  id.  579,  582  (proteat 
ia  eridi-nue  of  the  agency  of  the  peraon  of  whom 
deiiianil  i>  niiide  as  agaiuat  the  accrptor,  where 
the  bill  ia  foreign)  ;  1877,  Bradley  r   Bank,  60 
id.    2.12,   259  (Loniaiaiia  notary'a  certiflcate  of 
pr«i4entinent,  non-payment, and  notice,  nsccired; 
the  atatiite  applies  e<|Ua)ly  to  foreign  notariea)  j 
1830,  Ooree  f.  Wadaworth,  91   icC  416,  g  So. 
712  (male ;  T«xaa  notary'a  certificate  of  acknowl- 
edgment of  R  power  of  attorney  received) ;  Arit, 
Ber.  St.  1887,  }  1871  ("all  declantiona  and 
proteata  made  and  acknowledgnienta  taken  by 
natariea  public,"  admia^ible) ;  Ark.  State.  1894, 
I  2S31(notarypabliu'a  proteat  ander  official  aeal, 
ad'niwilile  to  prove  the  facta  atated) ;  |  2885 
(liix  like  certificate  of  notice  of  protaat,  admia- 
aibie) :  Col.  Pol.  C.  1872,  f  795  (noUiy'a  pro- 
teat  of  a   bill  or   note,   atating  pr«wntment, 
diabonor,  anrrice  and  mode  of  notice,  and  re- 
puted resilience  of  parties  and  nearest  post-office, 
admi»iible) ;  Colo.  Annot.  Stats.   1891,  I  8287 
(uoury's  reconl  of  notice  of  protest,  with  time 
and  manner  of  service,  admissible) ;  Conn.  Qen. 
St.  1887,  {  108(  (protests  of  notes  and  inUnd  bills, 
protestril  without  the  State,  admissible  to  prove 
the  facU  »tat«l) ;  D.  C.  Comp.  St.  1894,  c.  11, 
1 14  (notary'a  protest ;  similar  to  Csl.  Pol.  C. 
i  79S) ;  Oa.  CoAe  1895,  (  5235  (notarial  acta 
reiiuired  by  law  aa  to  billa  and  notea,  (irovable 
by  notary'a  certificate  nmler  seal)  ;  1847,  Walker 
V.  Bink,  3  0 1.  486,  493  (the  aUtnte  impliedly 
mikm  the  certificate  evidence  of  notice  also) ; 
H'lic.  Civil  Liws  1897,  {{ 1864, 1866  ;  Wo.  Rev. 
St.  1887,  f  290  (notary's  protest  of  a  bill  or  note, 
ailniissilile  to  iirove  dishonor,  service  and  mode 
of  notice,   and  parties'   reputed   residence  and 
uost-ofljce)  J   HI.   Rev.   St.  1874,  c.   99,  {  14 
(notary's  record  of  notice  of  protest  and  time 
and  manner  of  service,  admissible) ;  Ind.  Rev. 
St  1897,  I  469  (certiBcate  nndw  Msl  o(  a  notary 
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In  the  V.  8.,  odmisdMs  to pfOTStharaoto stated); 
I  8428  (notary'a  eertiflcato  naiier  seal,  admia- 
sibla  to  prove  ths  facta  which  he  ia  authorind 
to  r-rtify) ;  la.  Code  1897,  f  4624  (notary's  pro- 
test aiimissibla  to  prove  dishonor  and  notice  of 
bill  or  note) ;  1859,  Bather  v.  Rogers,  10  la. 
SSI  (certifloata  must  expressly  state  the  fact  of 
notice);  1860,  Thorp  v.  Cniig,  ib.  461,  465 
(same) ;  1860,  Btadahaw  *.  Hedge,  ib.  402,  405, 
Kmbit  (not  evidence  of  residence  or  address)  j 
1868,  State  v.  Reidel,  26  id.  430,  436  (not  n- 
ceivable  in  a  criminal  caae  to  ahow  lack  of  funda 
at  a  bank  drawn  on  ;  see  anU,  f  1398) ;  K«. 
Stats.  1899,  If  479,  8726,  3726  (protaat  to  be 
evidence  of  dishonor  and  notice,  for  all  bills 
and  notes ;  eflect  to  be  given  to  protesta  of  no- 
taries in  other  States,  on  certain  conditions) ; 
Md.  Pub.  0.  h.  1888,  Art.  18,  I  6  (notary's 
protest  of  any  bill  or  nota,  admissible  to  ahow 
non-acceptance,  non-payment,  presentment,  and 
time  and  manner  of  notice) ;  1843,  Whiteford 
V.  Burckmver,  1  Gill  187,  149  (at  common  law, 
it  was  evidence  of  presentment  and  of  nroteat ; 
by  St.  1887,  c.  263,  additionallv,  of  notice  sent 
or  delivered ;  the  whole  to  appfv  to  inland  and 
foreign  bUla) ;  Mow.  PuK  St.  1882,  c.  77,  |  22, 
Rev.  L.  1902,  c.  73,  1 13  (proteat  ia  to  be  evi- 
dence  of  the  facta  atate<l  therein  and  of  notice) ; 
Uieh.  Comp.  L.  1897,  f  2635  (notary's  certiB. 
cate  under  official  sesl  of  "  official  acta  done  by 
him,"  admissible,  but  not  to  prove  notice  of 
non-acceptance  or  non-payment,  if  denied  by 
affidavit) ;  1898,  Union  N.  B.  v.  MUUng  Co., 
117  Mich.  585,  76  N.  W.  1  (atatnta  applied) ; 
1901,  Sexton  v.  Perrigo,  126  id.  642,  85  H.  W. 
1096  (under  C.  L.  f  2685,  a  notary's  certittcste 
of  protest  was  held  not  admissible  after  his 
death,  where  the  fact  of  notice  is  denied  by  af- 
6>lavit) ;  Minn.  Ota.  St.  1894,  f  |  2274,  2275 
(instroment  of  protest  of  a  notary  of  this 
State  or  a  U.  S.  State  or  Territory,  for  a  bill  or 
note,  admissible  to  prove  the  (acta  certified) ; 
Mil.  Annot  Codt  1898,  f  1802  (the  "  reconl 
of  any  officer  protesting  any  "  note  or  bill,  and 
verified  by  his  oath,  to  be  evidence  of  facta 
therein  stated  touching  dishonor,  giving  of  no- 
tice, and  post.offlce  address) ;  Mo.  &v.  St.  1899, 
{  3134  (notary's  certificate  of  protest  of  a  bill  or 
note,  admisaible  to  prove  diahonor,  notice  thei««f, 
"and  the  manner  of  each  of  said  acta,"  whei. 
verifietl  by  his  affidavit  and  Hied  fifteen  days  be- 
fore trial) ;  {  463  (notarial  protest  "  is  evidence 
of  a  demand  and  refusal  to  pay  "  a  bill  or  note 
"at  the  time  and  in  the  manner  stated"); 
1840,  Moore  v.  Bank,  6  Mo.  879  (protest  of  an 
inland  bill,  ncwivwl,  tudar  a  itatate  proTiOing 
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nated.  ( 1)  A  m  nry'.  certifier*  m.y  ovideuce  the  execution  of  al^Hr  the 
nere  rnvo  ved.  (2)  When  a  noUry  enters  his  protests  originally  in  the  form 
certificate  of  protest  (as  is  the  practice  in  mSj  ju^"  dicST)  tht^  ™„!ra^ 

rS?  faf  a""'S'  ""P'","'  P""'^  documenVbecome.  appU  SweTr/ 
§  1680).    (3)^„  ofiBcer  certifying  a  copy  under  thi.  p.  „ciple  must  setTut 

n^I  «rr^  T^  "f'  ""'^'^  "  '"""""7  «'  '*'»'•  «/-'.•  this  princTple  rayt 
Pljied  to  nounes'  copies,  or  statutory  exception,  may  be  Logn'iL  ( ^.^ 

,1  „!I3\  ^  ^  ^  ^«»«*»«.  of  a  noury's  certificate  is  sufficiently  Ci- 
denced  by  an  impression  purporting  to  be  that  of  hi,  ualof  X     Z 

8  m«'"^r."  "'"  ^"""P'*'  °'  Authentication  (;«^.  §  Siei)  "^    '  ''" 
A«d.^t.  .„.  Of  D.po-«on.    (1,  Where  a  registry  system  is  ^^J^^ind 


like  reniKly  •■  v  for  fon-ian  Ul|,) ,  igaj  ^ji. 
l.a.n.  r  Smith,  21  id.  ^Tb  (prou;t  of.  no". 
n.Koti.bl,  not,  Mcluded) ;  1880,  Faulkn-r  ». 
F»ulkB.T.  78  .U.  827  (crrtificte  not  receirable 
iinder  a  »t«tiite  to  pro«  notic,  unleu  rrrifiod 
by  aWdavil) ;  MoM.  Pol.  C.  1 80S,  I  9U  (n™ 
i«r.vM  ,,rot«t  of  a  bill  or  not.  U  .rid.noi Tf 
.rewntiiM-nt,  duhonor,  wrvice  and  mode  of  no- 

1";  '«  {""^r.  V**'  '••iJ-no.  and  nmr«it 
po.t.office)  i  Nebr  kom^.  St.  18W,  |  8863  (no- 
tar}  »  certificate  of  demand,  protest,  and  notice 

»iNe)  ;  I  5928  (uotnry'a  proteat,  admiarible  to 
lirijve  diahonor  and  nolic^e  of  a  bill  or  note)  • 
7*-..  Oen.  St.  1885,  ,  2248  („ota,y,'  ^^^^t 
n  b.ll  nr  not.  ^Imi^fl-l.  to^rore  SiahSnor.  «?! 
vice  and  mode  of  noti.-e.  and  reputed  residence 
an.  nwirest  po.t.offlce  of  parties  noti8«l) ;  N.  H. 

'",'■•  f*J*".'/-  "•  «  '(protest  of  i  bill  or 
note,  to  he  endence  of  the  facta  stated  and  of 
notic^O;  JV./.  Gen.  St.  UIKTErtde^e,  |  2? 
St.  900,  c  160,  If  21,  32  (nitaty's  certilfc.^' 
a.l.n.«ible  to  prove  the  facta  atat«l  a.  to^. 
sentinent,  dishonor,  and  notice;  unless  the^ 
l»>...at  ha.  notice  of  intention  to  dSm^to  t£^ 
acU);  Promu-ory  Notes,  |  12  (reconTof  piS! 
te»t,  or  certified  cony,   by  a  noUry  or  instSi 

■inles^  iH-ihaps  the  opponent  by  aBrvit  de 
mes  receipt  of  notice;  In  case  U his  dith  or 
"iMnity,  or  absence  or  rvmoval  prevenlii^  tost" 

m  «  i"  ,   T*'"  '«  "dmiMiWe);  K.  a  Code 

nLv*"  r?"'y  •  «?rt.fioate,  or  "for  want  of 

.   notatj-,    that  of  a  justice  of  the  peace  or  • 

Herk  of  a  court  of  record,  admiasible  to  .how 

;  or,';"''v''rt*  ""^^  """"^  th«"of.  for  wn 

!.  '  V  ■*•  ^-  •'"'•  C.  1896, 1  469  (nit.ry'Vi«- 
time  and  wanner  of  »nrice) ;  fl^  St,  1816.  p" 
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?i"'  "\"V  '"  "'•'*"<••  »f  'he  f«!U  therein  cer 
S  ' '  8t.  1878,  id.  60  («aoUl  acU  and  ex^. 
p^ificationa  of  foreign  noUriea,  made  acconling 
to  law  of  the  country,  are  Brini.'  faeie  evideuc. 
of  the  matter,  therefn  «,t  forth;  the  U.  S.  mS! 

\\i?^  »  •.^'-  "»*•  «  "»«•  Code  1902. 
f  1670  (noUrva  protest  of  an  inland  bill  or 
note,  adrntssiMe  to  prove  noti«s  if  he  is  de. 
cea«*l  or  lives  oat  of  .he  county);  1828.  Dob- 
•°»  »•  I-V5I.  *  McC.  67  (the  sutute'  m.klLg  th. 
protest  evMenn  of  notice  waa  intended  to  make 

M*326.?1m<Si  f"V'"1  "l!"^  '  '■'""•  Code  1896, 
Sn.  .1  .['""^''»  •"~t«»ion.,  protest.! 
tions,   and  other  instrtimento  of  pahlication  " 

18»6.   I  2309  ("1  declarations  and  protetto 

pnblic.  admissible) ;  Utah  Bev.  St.  1898, 1 1670 
(noun- .  record  of  notice  of  prote.t,  adml«iibl« 

t^.iiRT*."";''  "»«*?»);  yt-  8UU.  1894. 
i  2S10  (notaiy-a  certificate  U  evidenca  of  prol 

4?  i'tl  S^'J*',  '^"''  "•  ""«^  ^»  Vt.  699 
nf  „„,  ■  .J'  5?'!i'«°  ProtMt  w  not  evidenca 
of  notiM) ;  Va.  Code  ife?,  fj  2849,  2860.  u 
.mended  by  St  1894,  p.  493  (a  notai;-,  protwt 
?.m«l'"1°I*'"  •■•<"•  ••"'d  a.  topSienfme^ 
demand,  duhonor,  and  notice,  both  of  iulud 
.nd  forevp  bUIa  and  also  of  certun  note.  p.y. 
able  in  this  Bute,  whether  proteated  in  or  ont 
of  the  State) ;  WaA.  C.  *  SUts.  1897,  §  S50 
(notary  a  record  of  notice  of  proteat,  with  the 
time  and  planner  thereof,  and  the  names  of 
p«rU«  notified,  admuaible  to  prove  the  facto 
^«IV  '^*^  ^*Ii  ?^  "f  •  »  "W  (notary-. 

wJ*^  contMned  in  auch  certificate"). 
Whether  the  oertifiato  mart  be  fomSed  00 

the  notenr .  jwrwiKrf  fcioieW^  h4»  be«i  di».dT 
considered  {mU,  |  mex  ■'""•y 


ill,  a 
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the  registrar  u  authoriied  to  record  a  deed  h  executed,  upon  information 
f arnislied  him  in  the  shape  of  an  acknowledgment  or  other  appropriate  proof, 
the  register-entry  (or  a  certified  copy)  is  an  authorised  official  sUtement  of 
the  deed's  execution,  and  is  to^ay  ev.  /where  in  the  United  8utes  admitted 
for  that  purpose  (antt,  §  1661).    But  suppose  that  the  rteor.M  arigx,ml  dted 
ittel/  IS  produced,  bearing  the  eertifieate  of  du*  aehunottdgmtnt  or  proof  by 
the  registrar  or  other  officer  to  whom  proof  or  acknowledgment  was  made 
is  not  this  certificate  -equally  receivable  to  evidence  the  deed's  execution  ?' 
If  It  were  not.  the  law  would  place  the  offeror  in  the  absurd  position  of 
being  required  to  bring  witnesses  for  a  deed  in  court  but  not  to  bring  them 
for  a  deed  not  in  court.    That  any  doubt  could  have  been  suggested  is  due 
merely  to  the  faulty  wording  of  the  earlier  group  of  statutes;  these  usually 
declared  merely  that  the  register  (or  a  certified  copy)  could  be  used  when  the 
original  deed  was  shown  to  be  lost  or  otherwise  unavailable,  and  the  arcu- 
ment  was  made  that  the  statutory  authority  for  the  use  of  the  register  was 
confined  to  tlie  specific  cases  of  a  deed  lost  or  the  like,  and  furtliermore  tliat 
no  express  autliority  was  given  to  the  registrar  or  other  officer  to  place  a 
certificate  upon  the  original  deed.    As  to  the  latter  argument,  it  is  enouch  to 
answer  tliat  the  practical  inconsistency  produced  by  the  contrary  result  must 
suffice  to  imply  such  an  authority.    As  t"  the  former  aigument.  it  is  clear 
that  the   statutory  proviso  was  in   reality  ir.tended  to  sanction   the  rule 
requiring  the  production  of  the  original  (...;.>,  §  1224).  and  had  no  otiier 
limitations  in  view ;  so  that,  when  that  rule  was  satisfied,  and  the  execution 
remained  to  be  proved,  tlie  officer's  statutory  authority  to  take  the  probate  of 
executi(m  was  still  in  full  effect  and  could  be  availed  of  to  evidence  execu- 
tion, even  though  it  was  not  needed  for  evidencing  the  contents: 

183.3,  MelltnC.  J  in  W  v.  S,V/B«,y,  1  Fsirf.  201,  218  (nfter  pointing  orit  that  an 
office-copy  would  .ufflce):  "Vow  by  wl,at  msgic  h»  •  copy  fmm  Z  regirtry  acq  uh^d 
more  «,  emnity  and  nrtue  than  the  original,  and  why  i,  it  entitled  to  mo.,  cre^ri ^a 
Co..r  of  ju«t.ce  ?    Wiiy  ,.  not  a  regUtered.  unproved,  original  deed  a.  good.  a.  safe,  and 

t.aed  copy  of  the  record,  wluch  i.  no  more  than  a  copy  of  the  original?    Is  not^L 
supposed  d.»tmct.on  the  merest  phantom  ?  ...   It  niuit'be  «mem£,red  that,    n    h 
fed  nTiZ      1.""^  'V^^^  r'*'""'  "^P'"  »"  ""-""^  •»  •"<>«'».  they  a^  ai„  I 
execut  on  of  ,t,  but  becau«.  it  is  presumptive  and  prima  fad,  proof  that  the  oriS 
..  what  U  appea.,  to  be.  namely,  a  fair  and  perfected  contract,  inasmu.  h  a.  the  Zl' 

Court  therefore   for  these  rea«,n.  and  in  these  case.,  presume  the  original  deed  to  have 
been  duly  executed  and  thus  throw  the  onu,  prohandi  upon  the  othe"party.  who  if  he 

This  result  was  generally  reached  by  judicial  construction;  but  the  modern 
Statutes  have  often  taken  care  to  declare  expressly  that  the  original  deed 

K.'«» (^^-li^^w-hi-'oSi"^,'  i»  jsr'rej:.^''^) -^'^«°-  •' ^^ ^- 
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•  AimtmOU:  Man.   Rcr.  St.  1(03,  c.  IM 
ISO  (rtffUinrt  errtinnit*  of  dn«  mriitntion 
uii  an  origfBul  iiMlniiiwDl  ahall  U  eritlcnn  "of 
tlm  <iu«  rXMUtinii  nt  tbg  intlniniriit  ")  j  A'  Br 
m.  1»M.  c.  go.  I  M  (WBtitmr'.  r»rtl«c«t.' .iiU 
iDiluwmvnt  of  ngUtnition   •hall    b»  «ria«iic« 
"of  thr  line  rxeciitinn  of  the  iiiatninirnt,"  and 
iici  nroof  of  thi-  i»([latrar'a  Kignaturu  or  offict  is 
iK'nInI) ;   |  i'i  (all  audi  inatruiii«nU  ihall  b« 
"oa  ffioil  and  auflioirDtrvidenc*  aa  any  Unmlna 
ami  Mlra  enrolled  "  were  in  EnitUnd)  ■  P  g  / 
St.   II.8B.   I  47  (oertiBcaU  of  regiatratlin  "in! 
.iiir».l  oil  a  il.'ml  or  mortgage,  nnriwrting  to  Iw 
•ixned  liv  the  regiatrar  or  aaaiaUnt,  ahall  h, 
liiv.iimi'd  genuine  and  be  evidence  "  of  the  facta 
thrh^in  Btateil ")  i  |  60  (dee<l  or  mortgage  eie- 
c  iitnl  out  of  the  I'roviuce  j  annrxe<l  certiHcate 
niiil  aRidariU    "required   for  the   registration 
thinof,     with  the  regiatrar'a  certiUcate  of  due 
n-KMtration,  ia  evidence  of  "  the  due  execution 
tlifrrof)!  Ala.  Code  18W,  ff  l>92,  898  ("con- 
vevHncea  of  property,"  duly  acknowIe<l»e<|  or 
proveii    and    recorded,   m-elrable  in    evidence 
•■without  further  proof);    |  1018  (wime  for 
ronilitional  aalea  of  peraonalty) ;  8t.  1889,  Feb 
I,  No.  241  (conveyancea  duly  acknowledged  or 
prove.!  and  reconled   heretofore  or  within   12 
months,   may  b«    received    "  without    further 
-  Iiroof  )  J  1834,  Toulmin  t.  Auatin,  S  Stew.  * 

L*  M\"*,'Jf  ?;  "'"T"  "■  S''"""*-  W  Ala. 
810.  515  ;  1877,  Hart  ».  Ka«a,  67  id.  618.  620  • 
Am.  R..V.  St.  1887,  f  187S  ("every  inatnmient 
of  wilting,  lawfully  recorded  alter  proof  or  ac- 
knowleilginent,  ia  admimible  "  without  the  necea- 
..ty  of  proving  ita  execution,"  provided  (I)  the 
offeror  depo«iu  It  with  the  clerk  of  court  at 
hiist  three  .laya  before  trial  begun  ami  notiflea 
t he  omonent,  and  (2)  the  op|K.nciit  doea  not 

within  three  ilaya     before  trial  file  an  affidavit 
alli-ging  forgery) ;    Ark.    Stata.    1894,  ||  721 
<2«  (every  "Inatrument  in  writing  coiivevine 
or  affecting  real  eatate,"  when  duly  recor^lerf: 

may  lie  read  in  evidence  without  further  nroof 

"! r^TlH.'"'  **^^'  '^T'"  »•  Bnwheanl,  13 
Ark.  242,  250  :  1856,  McNeill  v.  Arnol.l.  17  id 
IM.  169;  Cat.:  1882.  Clark  v.  Fry.  20  0^1 
219,  223;  1864,  Undera  v.  Bolton.  2«  id.  Sgi 
405;  Oa..-  1869,  Bell  ■>.  McCaw lev  29  G. 
355,  360,  1860,  Oliver  ..  Per«,n.,  SO^'id  s"l 
3U8  (under St.  1856  the  record  certificate,  when 
the  rntords  of  office  are  deatroyed,  u  only  pre- 
anraptive  of  execution,  and  may  be  contradicted, 
file  iwrne  lieiiig  for  the  Court)  ;  1861.  Gill  v 
Stmzier,  32  id.  688,  694  (appUe,  only  to  docu^ 
meiits  nuthoiujed  to  be  recorded) ;  1867,  Doe  d. 
Ho  lis  B.  Stevens,  3d  id.  463,  472;   1884,  Roaa 

\llj  if  ',*'/  (1'>»««1  •»'«».  note  11);  St. 
1897  May  1.  {  si  (.  duly  witnessed  or  sc- 
knowlcdKed  receipt  of  the  owner  of  .  i^'terwl 
title  to  land  shall  be  '-prima  facie  evidence  of 
the  Kenuinenesa  of  snch  signature");  Ind. : 
1860  Lyon  r.  Perry,  14  Ind.  615;  1865.  Allen 
V.  \incennes,  26  id.  531  ;  1884,  Csrvw  i  Car 
ver.  97  id.  497,  609.  613  '("  In  "all  ^^'Wwk 
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ths  record  U  competent  tvldsncs,  the  deed  ti 
slao  comiartenl.  without  further  proof  of  it,  exe. 
J""™;^i   '»•«.   Kroms.    Verndl!;...    I4j'|d. 

1^:.  W^C.'^li.  '"'•  '»*>•  Knox  »  .Slllo. 
wsy     I   Fairf.  Ml.    2)6,  219  (.,uot«l  a,^), 

1864,  Barry  ».  Hoffman.  6  liJd.  78,  «7  ;  \('m,r 

m  ^  oa''*;,"^'  }^  ■'  '»»'•  *'»•''  "•  H^lt 
1894,  i  6769  (an  instrument  suthorixnl  to  b« 
sdmiMble    "without   further  proof™  M„ 

" ii.t  t"/^?'  *'*""'•''  fff'Tumeiit,  rr.eiv.bls 

corded  by  the  reror»ier  of  Isnil-tilU)  j   I  jwi 

liZ"!^  '"-J."";'*'  '''.''"  •'"""■•'  •"  •"''""•I- 
"£?rh„!f.  r^u'""'  "i"  '*»'^«1."  a.lmla.ible 
without  furthef  proof  of  their  execution"); 
%■  "^ji    Oj"-  8t  "M  (..uote.1  in  not.  1 1,  i^J) 
Jf.M.  •  Comp.  L.  189^  f  3964   ("all  wrTtin« 

fSr  1^  ""'  "J^^''^-  •"  a.lmi«.ible:  with 
the  wrtiBcte  oracknowl«lgment.  "wlhoit 
further  proof "),  .y.  >'. ,  C.  &^  P. '1877,  |  986 
(a  duly  recone.1  conveyance  U  provable  bv  cer- 

?on  ,  .  '«"='""""<«.  IM  N.  C.  877,  36  8.  E 
«20(cli.tt..|  mortgage);  S.  C. :  1834,  Monk 
«.  Jenkins.  S  Hill  Oh.  9,  16,  arw*//;  1840 
a^'^'SSrv  "■""«'••».  Cheves  81,  86,  ^«u/, 
?. .  f  !?u  ^''- "?•  *^  ("th.j.roduition,  with: 
out  further  or  other  proof,  of  tfce  origin.1  of  any 
and  every  inatrumeiit  iu  writing,  other  than 
wilU,  re,,„.red  by  law  to  be  recoSed"  ahall  ti 
pnma  /ant  evidence  of  the  execution  of  such 
Instrument,  -provided  it  is  duly  n-cordeil  snd 
ten  days  notice  of  intention  to  produce  i.  given 
to  the  opponent) ;  |  2  (the  foregoing  is  not  to 

r  1^^  *t"  ^LK  °?V'"  "'  "»  -''"'"  '»  given) 
St.  1902,  No.  681    (the  notice  of  twenty  deys 

original  ten  of  St.  1898  having  been  incVeised  to 
t»^nty  in  |  2897  of  the  Code  of  1902  ;  a  eertifi- 
Mte  of  reconling  by  the  pro|«r  clerk  ia  .|,o 
«.,  lired) ;  S  D. ,  Stats.  1899,  '|  6638  ("  Everv 
instrament  in  writing,  which  i!  w^knowledgeS 
or  Moved,  snd  duly  recorded,  is  inadniiaafhl. 
I  lie  f]  as  evidence  without  further  proof"); 
rex  :  Rev.  Civ.  Stata.  1896,  |  2312  "  Every 
nstrumentof  wriUiig."  Uwfully  recorded  witt 
the  clerk  of  the  county  court  and  proved  or 
!Sll°T  ?'*^  according  to  l.w  at  the  time,  is 
admiMible  "  without  the  necessity  of  proving  its 
execution,  on  conditions  ststed  aii<e,  11661); 
I  K    J   J«^'"   '""""nento    recorde.!  befora 

f  M  •'  rt  ^isar'V'Jiry-  ^^^'  *  "*" 
i\S  .',.;;  l,^'  Hubbard  v.  Dewey,  2  Aik. 
818,  815  (clerk  s  certificate  of  the  fact  of  record 
or  execution  of  a  deed,  etc.,  receivable) ;  1827. 
Williams  r.W.therb«,  lb.  829,  886  fad.ris.ihi; 
without  other  piwif  of  iU  execation  than  was 
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(2)  Not  only  did  th.  oommon  kw  not  noogniM  ,ny  offioor  bavin. 

gnntor  cont«ct;  b«t  if  pwple.  «»m  .I,o  to  h.vofelt  .  i.pugnan«,  toiny 
.ytem  of  .uth.„ti«U„g  6mi,  in  th.t  n«nn«;  ,0  th,t  .  loJgT.  ,^3^ 

WM  .tumpted.    Th.  nouijr.  that  pn,mla.nt  flg„«  in  th.  Ieg.1  p,ofe«io„  oj 

tion  by  hk  certiflo.!..  i.  wanting  in  o.„  l,g.|  hi.tory.»    Fir.t  .ppe.rin« 

Ji^n^^L'"'"^"''""  °'  r"'^"  ^<«"'«"'^n  tbe  countrie.  of  Sem 
Europe,  he  «en»  never  to  have  found  f.vor  among  Germanic  people.  tZ7t 
aa  a  character  imported  with  the  Roman  and  Italian  Uw«  ^ 

the  oertHcate.  of  foreign  notarie.  or  magiatrate..    The  babiu  of  tlw  civH 
and  had  also  become  familiar  to  the  profesnion  in  Miwouri  Texas  and  C«I 
^ratrt^onhrill"'  ''-"'S  ""'"^-'"  theoSnIr;rnme  u 

gial  l^isUtion.  But  tbe«.  instance.  seeL'  t:  hZTri  edTl.y 
local.*  The  doctnneof  the  common  law.  i«fu,ing  to  recognize  .uch  certifi^ 
cate,.  prevaUed  in  the  general  understanding  and  practio..»  The  cSificat ion 
reform,  in  New  York,  between  1830  and  1340.  under  the  leaLhTpof  Mr 
David  Dudley  F.eld.  made  apparently  the  first  i„.portant  attemp  to  in't^uco 
Iftirfh  i"""""'  »»•«  Continental  notary  into  our  jurispLenct  The 
dmft  of  tho«,  laws  served  a.  a  model  for  the  early  CodeJ  of  Dakota.  Calif," 
ma.  and  Iowa.    The  lack  of  appurtenant  tradition.,  and  of  a  true  nota  il 


ftaraUl-^  by  fta  oontointnK  "H  th«  lUfulory 
001  !    1832.  Johnion  i>.  McOuire,  4   Vt. 

J»»8,  I  415«  (quoted  in  nota  11,  iafra). 

MchuMttn,  .11.1  Sew  H,mp.hire;  m  tha  cite- 

SJ;'"?.  J83»,  6  BUckf.  77.  exclSding  it  wh« 
offered  by  >  gnntee,  i.  prob.Wy  notTtw  linM 
the  rulinxa  iupra.  i  ««>■  mw  nnoa 

?iw    i"""!""'  "Ortgege  J  qu«.tion  iot  decU«l) 

.«H*  iM-''"  .B«l»c'».noTeI.of  "Two  Brothert" 
18«..^irTil,l"m%";'^<Sl',  <•"  t;rko„de„Uh«. 

gini.fpi:;.?Jiy"Klirji^^^  •»"  ^"• 

An  .ccouiit  of  "  Loaiiluui :  The  Story  of  Ito 


In  n  Amrriuan  Law  Reriew  890. 
»  Note  II,  in/hi. 
•  Ou  the  principle  of  I  Idsa,  ntr  i.  axle  th. 

tawilt^S^^  where  he  hM  the  ftinrtion  of 
taking  |iroof  of  deeds ;  end  thi«  they  eeeni  utiuillr 

note  11,  in  EnRUnd.  I^«i«l«ns,  MiSrineinpi 
New  Hampehire,  end  New  York      ButTh"  ",, 

^'i^u'J^S^'  ^  *•'•  '"^  "»'  'he  oris- 
ln«l,  in  the  ContinenUf«yitem,  wuthe  '•  poblic 
ect  kept  by  the  notary  in  hi*  office  m  his  iiul>lic 
«cord  snd  thst  what  hJ  g.™  to  the  p,r«,  ZHn 
t'-ory  a  ropy  of  thU ;  ao  th»     hia  latter  coiil.l 

P^T|«80"Ar'"''"^^'  ''"'^' "«?'<■•- 

U  a  little  jingular  that  nothing  appear,  of  the 
Dntch  cml-law  practice  i„  New  jlSy  „r  New 
York.  In  Mr.  donglaa  Caropbeira  "th.  Pari- 
t||n,n  England,  Holland.  «,/An,erica,"  th^n. 
t««t.ng  hUtory  of  Dnfch  inBnence  fa  traced, 
bat  hfa  claims  are  probably  too  lann ;  Jiulm 

Vor^  in  1  E.  D.  Smith,  IntrodactionT 
90M 


If  i«3a.i«M]    oFfiaAL  cnnricATM  or  execution.       ,  ,«;, 

profM.ioD  .nd  the  loo,.  .„d  informl  method-  thus  likelv  to  n«iv.i. 
unftvorabl*  to  •  wid«  recoffnitimi  «»  .k«  T.      .  V       .    ^      P»v«il,  were 

tru.tinhi...rvicerY^h;rwmtem^^^  *  """""Kh 

nuiuber  of  other  jurudiction.  » 3  Eu  7  ?"!***  ^/  "'••*  ^"^  '"^  * 
tl.«  home  of  the  iTS  hemplon  h  1«U  8?il^'  ""•*"'!""  •'^•'"  *" 
mcml  tradition  . "d  cutiou,  he'iuSon  .Ziiv  .S  SI'  ♦!!."";  *''l ""'"  °' 

.„c.on  for  oommerci..  ^^r  «d  t«urt.TLri;Vor"!i  w^^^ 

lBt.rn..ioB.l  fa.    /s  Cunn.  687,  48  At     Jsi 
(/r'".ln«.«.rf,c,rtifl«l  copy.  hV.  f„„igi,  Jffi' 


th.  d.Ull«l  .Ututor*  Orrrloi^nt  ,„  ««h"ut/ 
But  it  Miniclnr  tlmt  Ih.  nwUn  •onrn  of  th. 
•I  «.l  of  tli«  i.y.trm  WM  thKH  Cod*. ;  tin 
wrvwl  to  make  iu  htatory.  '      ^ 

»»  In  th»  followiiig  li,t  ,„  lBclud«i  both  com- 
...1..  «•  ruliiiKH  «f,„i„«  to  r«»lr«  tb«  m.r.  w- 

;■"  "        .*. ""'"''  "  •  "»(l««'r«to,  anil  aim 
.taliitn.  and  li.terj«,t«ti»i.  nilinn  i*'.l,l„,  X 

ul«.  thoK  in  I  «a  .  „«fa  (reeot-l  a.  oCiio.  rf 
.  ..«,!.  „«utio.,X  J,o.,l.|  1»  comi«mJ :  X,^ 
/"«./;  1788.  Walrond  i..  Van  Howe's  Mod.  sS 

L?^l  ,1"  '*^«"!«  "Ki»fr».l  in  Holland? 
and  .lt»t«d  bv  a  r>ublio  notary  th,,.,"  .j 
mitt«loH  th»  (iiUj  w,  «^„,  „ot.8)j  l«ffl 
kx  part,  ChttKh,  1  Dowi;  4  R.  824  (US 
n..t,.n.l  .rrtlflcate  of  eaedtlon  of  a  pow,  „f  ,71 
ornn-.  «,.|ud*l  j  ••  ,TOl,bly  i„  a  eiurt  of  ci"l 

j«-«H/«i.  note  8);  Canada:  B.  C  R«r  8t' 
18»7.  oil  1  I U  (,r.,y  inrtrument  i^xuLf^ 
»i"l  «rtiH«l  under  tli,  re(rUtry  act  uliah  Vid 

executed  out  of  the  Pmvinc.  a»  wHI  in  foi»Sn 
cor,ntri«„  h,  ,h,  BritUh  dom"nron"  U  ^Jfi^ 
.Me  If  indor^d  with  ".uch  a  certiftcat.Tf  lu 
«ecnt.on  Mi,  r«.uin^  by  th.  KeRi.t™  Act  for 
th-  niju.  ration  o/  .uch  dWd  ") ;  V^uli  aLL  ' 
'"?:,^"'«  >«17.  I  3029  (not,,.  «  maytk^d 

ioa  j,i  ;  •         .'  "'•  "'"''"  »•  R"lniond,  »  Port 
428,  433  (noury-.  certlHed  acknowl«Im  ent  of  a 

1841,  Hill  »  Norria,  8  Ala.  840  (eertiflcaU.  of  a 

4o"i;.^*2inT2'(i.l^f;  fc^ri  £fc 

lV,t  will,  .^2  i  T^''^  Pri^'t.  writing,  except 

l7J:.r„d*^s^T£,':„:.';'"::::i«S 

realty,  and  th.  crtlfl«te  i.  evide^aTeTec^ 
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eUl  «.ri»nition.regUtrar,  of  ,  iile,"l  conin«"ti«d 
a.the,lM|„,  ,l|„»„r  ,„  b,    .    ^^  .     ""^    «",« 

oerti««,te.  attMi^i  by  the'u.  8.  depm,  Ji„"L* 
nient  or   ,r.>of  of  d«.,l  U  i,„t  to  make  it  evid.i.,^ 

a.ii^  ?  tl  '•"  '"••"'-nt  of  writInK  "ot  rel 
2itl?^,  !^.^  r";?"!"!  ;  .x,..„ti„n  i.  provable  by 
oath  or  afflrmatioti  of  a  «ul».,:ribiMir  witn™  vJ 

iM7e;".;,':,"°^'."i°'*''"-  •"■"  •  -'*«.»;  "tt 

«.^„,.,  ''".V'y  hy.  ({o»eraor,  chief  n,«Ki«tr.t7 
or  noury  public,  under  mI  j  or,  if  all  th.  w  i 
"•r',  »'•:•  JiHl.    by  .„ch'  oa'th.    etc..    by    . 

«n^.''„SJ!:'a  !*•  '".'•"'  h«»-l*ritii>g  of  the  nmker 
or  a  .nWrihinn  witiiew  ;  provided  that  a  imriJ 

^V  ??i'J'^'  Dnrtrnc.  ».  Northern  N.tl 

18B6.  I  8628,  qnotMl  ante,  |  I88I,  a  ilee,|  (il«l 
forr«;onl,ng.  bat  not  yet  LordJd.  I   «d„,i„i 

uw."  S7'  K:i  rr.''""-):  *-""!. 

iJl-.!- .     •    •  "**      'every    convevanco  or 

prored.  "whether  th.  mm  L  lecorddTTiot. 
proof  of  the  execntion    thereof");  c.  103  I  1 
•aall  oemBia/iicK  evidence  of  .itfning  aealinir 
effMt  aa  evidenco  aa  for  a  dee,!  of  realty)  •  IM2 
(R.  8.  0.  108.  1 1.  applied) ;  Ind  ■  1841  >il.~.f. 

know&e''„?r '  V»'  »«  (^"'""t •  o/r 
r^r  la's;  ".'  -L."  ^'"•''••'  '"'"ffleient) ;  la. 
Code    1897,   f  4821    "  Erery  private  writin? 

vrPL'Ji'*  ""'  "'^  ^t"«">t,  after  being  af^ 

"r^'J^K^r  Pr-J  "»«»  ^rtified  in  the  ?,a«. 

nLt^2^  **"  •'■•,  P""f  Of  •eknowiedg. 
.Dent  of  conreywHWi  of  r«a!  property,  „„y  ^ 
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•ystem  shoold  not  with  oa  be  m  extensive  in  scope  and  practice  as  on  the 
Continent  and  in  the  rest  of  the  world,  provided  only  the  administrative 
machinery  is  duly  furnished  and  safegaarded. 


Kxl   in   aridnie*    withont    ftirthcr  proof ")  ; 
I  46S9  (m  alio  for  a  written  initmuieot  alfect- 
iiig  realty  or  a  minor'*  adoption,  if  acknowledgeil 
or  proireiiind  certilied  "aa  required  ") ;  La.:  in 
this  State  not  only  ia  there  a  cumberaoaie  moM 
of  statute*  (quoted  a»/<,  |  ISSl),  but  theapfjica. 
tion  of  the  ciril-law  theory  involve*  loiail  peea- 
liaritiea;  these  will  be  found  explained  in  the 
following  cua  :  ISIA,  Las  Caygas  r.  Lnrionda, 
4  Mart.  N.  a.  Ln.  383  (Spaniah  notary  public's 
c^rliHcata  of  execntlon  of  power  of  attorney, 
admitted  to   hare   "the   aame   credit   in  our 
courta  of  judicature  which  it  would  hare  in 
tho«  of  8|iain  "  ;    see  «ii;>nt,    note  8) ;    1880, 
WaMen  v.  Omnt,  8  id.   S«5,   548 ;  1882,  De- 
loi(ny  t>.  Smitl.,  3  Ln.  418,  419  ;  1887,  Leibe  v. 
Hebersrnilh,  39  h%.  An.  1050,  8  So.  383 ;  ifd. 
Pub.  0.  L  1888,  Art.  8.5,  ||  80,  40  (an  lustra- 
mnnt  executed  in  another  of  the  U.  8.  or  in  a 
foreign  country  ;  proof  of  execution  allowable  by 
certitiiateof  a  cnmmiwioner,  judge,  etc.,  of  the 
proof  by  witnesses,  etc.,  made  before  him,  and 
authenticatnl  by  oifio-isl  seal,  if  a  commisaioner 
or  notary,  or  otherwise  by  certiHcnte  under  seal 
of    Governor,    etc.)  ;    Miek.    Comp.    L.   1897, 
f  8990  ("conreyancea  and  other   instntmenU 
authuriied  by  law  to  he  recorded,"  and  duly  ao- 
knowleilged  or  proveil.  "  may   be  read   in  evi- 
dence  .  .  .  without    further    proof  thereof"); 
I  10188    ("every  written   instrument,"  except 
notes,  billn,  and  wills,  may  be  proved  by  certili- 
cate  of  execution   made  as  for  conveyance  of 
realty);  Jfimt.  Oen.  St.  1894,  I  5727("erery 
written   instrument,"  except  bills   and   notes 
and  wills,  mny  b«  proreil  or  acknowledged  like 
a  conveysnce  of  realty,    and  then  "the  cer- 
tlHcato   of  the  proper    olBcer  endorsed    there- 
on "  entitlea  it  to  be  read) ;  1891,  Lydiard   v. 
Chute,    4S    Minn.   277,    278,   280,    47   N.  W. 
967  (deed  acknowledged  abroad  but  not  under 
atatuto,  excluded);    ISOS,    Romer    i>.  Conter, 
63  id.   171,   173,   64  N.    W.   10J2  (admitting 
a   bond  proved  nnder  statute  by  certificate  of 
acknowledgment) ;    Min.    Annot.   Code  1892, 
I   1777  (the  original  of  all  instruments   "ac- 
knowled^il  or  proved  according  to  the  laws  of 
the  [foreign]  country  where  they  are  executed, 
ao  as  to  be  entitle<l  to  be  recorded  there,  ahall  be 
eridence  without  further  proof  of  the  execution 
thereof") ;  I  1778  (same  for  a  U.  8.  SUto  or  Ter- 
ritory) ;  I  1779  (same  for  an  instrument  in  -this 
State,  when  duly  certified,   and  "  whether  the 
same  shall  hnve  been  recorded  or  not,  or  dis- 
pute.1  by  the  opposite   party  or  not");  1846, 
Sessions  v.    ReynDlils,    7  Sm.   A   M.  180,    154 
(certificate  of  deeil  from  Liverpool,  sufficient  on 
the  facts) ;  18»9,  Routh  v.  Bank,  12  id.  161, 185 
(notarial  certified  copy  of  a  document  author- 
ixed  by  Louisiana  law  to  be  kept  by  him,  ad- 
mitted under  the   Federal  statute ;  tee  supra, 
note  8) ;  1854,  Hardin  r.  Ho-yo-pn-nnbby,  37 
Miss.   567,  680  (certificate  of  >  clerk  of  the 
D.  C.  Court  to  a  power  of  attorney,  excluded); 
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1869,  Morris  ».  Henderson,  87  id.  402,  801  (no- 
decided,  as  to  general  principle) ;  1860,  Lock  v. 
Mayne,  89  id.  167,  184  (the  existing  statute 
niakea  an  acknowledged  deed  admissible  with- 
ont other  proof  of  execution  only  when  it  has 
property  been  recorded  ;  aee  the  later  8t  1 1779, 
tupra);  Mo.  Rev.  St.  1899,  f  982  ("every 
inatrameot  in  writing,  conveying  or  affecting 
real  "♦•t^"  duly  acknowledged  or  proved  and 
certified,  iaadmiasibla  "without  further  proof  ")  • 
Mont.  C.  C.  P.  1896,  {  8289  (like  Cal.  0.  C.  P 
f  1048) ;  NOir.  Comp.  St.  1899,  §6921  ("  Every 

P^'^t'j'"'*'"*"  ""P'  *"'••  ""fterbaing  ac 
knowledged  or  proved  and  certified  in  the  man- 
ner praaoribed  for  proof  of  acknowledgment  of 
conveyaneea  of  real  property,  may  be  read  in 
evidence  without  further  proof") ;  {  4103 (aame 
for  deeds);  1898,   Linton  ».  Cooper,  68  Nebr. 
400,  78  N.  W.  781  (deed  ackuowledgeti,  receiv- 
able without  other  proof  of  execution  and  de- 
lireiy ;  here   acknowledged    before  a   consular 
Mient);  1901,  Brown  r.  Collins,  _  id.  _,   ge 
N.  W.  173  (statute  applied  to  a  mortgage) ; 
JV«r.  Oen.  8t  1886,  1 2698  ("  every  conreyance, 
or  other  inatrnment  conreying  or  affecting  teal 
esUte,"   admisribis,   if  duly  acknowledged  or 
nroveil  and  certified,  "  withont  further  proof")  • 
1885,  (  2801  (notary's  certificate  under  seal,  a.!-' 
missible  to  prove  rejection  of  a  claim  by  executor 
or  administrator );  N.  H. :  1862,    Ackard  v 
Bailey,  36  N.  H.  162,  169  (notarv's  copy  of  his 
register,  admitted  under  the  law  of  Canada  ;  he- 
cauae  the  originala  are  retained  by  the  notary  ■ 
aee  lupra,  note  8) ;  Jf.  J.  Oen.  St  1896,  Con- 
royaoMa,  |  4  (deed  Iiearing  a  due  official  certifi- 
cate of  proof  or  acknowledgment  before  a  deed 
commiaaioner,  etc.,  admiasibls  aa  if  "  then  ami 
there  produced  and  prored  ") ;  1 100  (aame  for 
de«is  otherwise  not  UwfuUy  so  prorable,  which 
hare  been  proved  in  arcnit  Court,  recoided,  and 
certified) ;  (  7  (same,  for  deeds  proved  or  sc- 
knowledged  before  specified  officUfs  elsewhere  in 
the  U.  8. ;  see.  further  H  60-57,  86,  validaUuK 
certain   acknowledgmenta) ;  St.   1898,  o.    232, 
II  21-  34  (rariaed  and  enlarged  provisions  as  to 
the  officers  certifying  to  the  acknowledgment,  the 
seals  of  authentication,  and  the  classes  of  docu- 
mente,   for  domestic   and   foreign  acknowleilg- 
menta) ;  St.  1908,  c.  317  (amends  the  provision 
for  acknowledgmenta  out  of  the  State) ;  A.  r 
Laws  1892,  c.  683,  {{  82,  85,  88  (commission- 
ers or  notary's  certificate  of  acknowledgment  or 
proof  of  a  written  instrument,  sufficient  to  ad- 
mit it  iu  evidence,  except  for  bilK  notes,  or 
wills);  1816,  Manri  v.  Hefferaan,  IS  John.  68, 
73  (notarial  certificate  of  the  execution  and  con- 
tenta  of  an  obligation  entered  into  in  Siianish 
Venexnela,  received  ;  aee  note  9,  lupra) ;  If.  I). 
Kev.  C.  1896,  |  6896  ("every  instrameut  cor- 
▼eying  or  affecting  real  property,  acknowledge.) 
or  provided  and  certified  as  provided  in   tli.- 
Civil    Code,"    admissihle) ;  St.    1901,   c.    14,1 
(amending  Cod*  f  •607,  lo  that   "all  iostru- 


imoU  eutitl«tl  to  record  "  may  be  "  mid  in  eri. 
dence  without  farther  iirouf") ;  Oh. :  1827 
Allec  r.  P*rl»h,  8  Oh.  107,  110,  124  (uotarul 
coiiy  of  ■  d«*d,  by  *  deceued  notary  in  on- 
othrr  Sute,  «dmitt«l  >ft«r  evidence  of  existence 
of  the  dxfd ;  aee  Mpra,  note  8) ;  Okl.  Stat*. 
1893,  {  1621  ("All  dmlm  tgnementa,  writ- 
ings and  iiowem  of  attorney,"  duly  acknowledged 
or  |>roTed  nnder  Territorial  act  are  admiBaible 
"without  additional  proof  of  the  execution 
thereoO  " ;  8t  1887,  c.    8,   |  26  (inatmmenti 
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(3)  When  ^afidavU  u  offered -t.«.  a  document  purporting  to  have 
been  .worn  to  by  a  particular  person-,  the  due  taking  of  the  oath  by 
the  named  person  must  somehow  be  evidenced.  The  jurat,  or  certificate 
of  the  officer  admmistering  the  oath,  purports  to  make  the  necessary 
statemenU  for  this  purpose;  and  this  certificate  was  at  common  kw 
recognized  as  admissible,  so  far  as  it  was  made  by  an  officer  having  the 
proper  authority.^    The  admissibiUty  of  the  certificate  thus  depends  upon 

Kidd  ».  Alexander,  1  Hand.  486,  467  (expcntlon 
of  a  releaae  of  a  claim  under  aeal ;  notarial  cer- 
1  •  V*'^.""''"''***) :  '88*.  8«»ton  e.  Pickeriuff. 
3  id.  468.  470  (certificate  of  execution  of  a  d»^ 
by  tftmeeovtrt,  or  by  a  liuaband  ;  when  made 
by  a  magistrate  of  a  doUH-stic  SUte.  n-ceivable 
for  the  foraier  i^aw  by  St.  1814,  but  for  the  latter 
"»t  nnV'.^V"'*)'    IfoM. ;  1894,  Gardner  V 

402'*J'-''i^"-  ??-.!.*"•'•  l'  «•  SS  Pa": 
402  (original  domestic  deed,  improperly  reconied. 

;iSiii»K,i.rita-i.-;nd  duiyVkniv-rXd™™  ^'"^^  c^e'wSr'c  V^iTt"?^')  = 

receivable  "without  further  proof  of  theiTexe.  now.,  of  .«^,^„.      '    .'  i  *"".  ^.''l  <"  '^'^  ^ 

cution  ••) ,  Or.  Aunot  Code  1&2,  J  802^  (I  con^  Srf  T^l  ™«?I.'^t„°  ~  "OH"  *'*"'  ".'"* 

veyance  ackuowle<lK»l  or  prove.!  and  certified  a.  Mliiv  of  r^..!^^°.?,  ?   .      "!:?"*  '""•  ■'"•  * 

•equiied  for  recorl  i, «d£b«ible  "  wHhout  fu"  Sf  the  IT  S!  m  U  ^L"v  M*';'"'^^' f'"^,'""'  '»'* 

tSr  proof  thereof);  1897,   Uurentrliin-  ^t.Lrf:rJ.i''     R    ?■'''*  H*'J' ''°'*'^' '«"'«• 

nii.g.320r.  n,61P«.80(nitMTWiacaUof  ^  o?th^^'r"'"'"."'^K''y  *  ™"'^  "f  «<=■ 

a  d?;d.acknowiedgment,  admiiS)  ;1S  ;  HsS.  or  Ihe  i^f^lTsi.'Jil  "^  W^^'S^l  °\t^' 

MeDill  V.  McDill.  1  Dall    63  fa  deed  l.Jftill.  a  ji  m  ^  **'*' '.  ^"-  S****-  "»8. 

loway,  ib.  93  /(aam.    '"  lhe%«conUng  d^  not     or  the^Me  th^™!^^  W?T*"i  i,  ''^^i'"*  '""* 

s^««.ro?tJsrttk:  S?=S^^HiSr- 
r.?Ktio^  hSTertut  fco-teip^.;  :"^nJ:;af riHr^l  S'H^' 

other  aife^Ttte^ff  a^toS:;^^'""''::     T^  '^^"'^^  ^  "'  *^'  ««^uJo"LZ 

e':^^ o^ ^:^o'::Xzi^^^j^\  o.t^rtrtii^t'jh**^*''-^-^""'  ^  "■"'■ 

foreign  State,  Receivable  "  aa  if  thrwittieS^  tS  S^ih   the   iJ?^^  !^  f'  ^^^  "knowldging 

«uch  deed!  wre  pradoced  and  wovS  th^m^  TokoS       ^J^'.^"  '"'"'•   "  """'Jered  )x»t, 

viva  w«  •■;  but  STJo  ahow  a  ^ta  aminrt  J  k™S"?v"  f'^vi  P"»«'°P«°''  ,<i  """'il^. 

resident  of  thU  State,  unlnl  in  "  auch  fo»l  JJ  a..  P^pnoty  of  taking  an  adcnm,U4gmml  oier 

country  aimiI.r"SS;'tmeiri."rive'nt  rtS  Sjr^-f  ""."f?'.'^  «.««».  /«-.  I  «5«. 


country"  similar  treatment  ia  given  to  instra- 
ments  from  thu  State) ;  U.  S.  .•  1807,  Mulatto 
Lucy  ».  Blade,  ICf.  C.  C.  422  giistice  of  the 
peace  s  certificate  of  acknowledgment,  not  ad- 
miMible  agaiust  a  third  perwu) ;  1816,  Pealwdy 
».  Denton,  2  Oallis.  861  (notarial  copy  of  a  nottL 
adraiaaihle  to  show  contents,  but  not  to  ahrw 
RenainenMs);    C^iA    K.v.    St    18M.   (    8407 

S  3S44  (declaring  admissible  a  deed  or  power  of 
attorney  executed  out  of  the  State  and  certified 
as  .Inly  proved  so  as  to  be  eligible  for  record  ;  or 


a  policy  of  insumnoe,  or  charter-party,  attested 

c^urt  "o?roMt  S^yof  ofSSlTjiHtaYof  r'"*T  '»  ""T  ^i*"'"'  '»  "'«"''  ^  too 

Sute  of  the  kiuol^'  m^viS^e^  o«m  «Fn«lve,  considering  the  nature  of  the  cause, 

>iu(^um,  province  etc.) ;  182$,  to  tak«  oat »  special  commissioii ");  1810,  E.  »! 


pe  operation  of  an  acknowledgment,  though 
defectively  Uken,  as  an  adminion  is  considered 
ante,  f  1664,  par.  6. 

"  1728,  JSt  part*  Ruddock.  Mosely  78  (L.  C. 
King  said  "ha  had  known  an  afiSdavit  sworn 
before  one  of  or  consuls  abroad,  allowed  to  bo 
read  by  the  courts  of  law");  17*4,  Willes, 
7:^\,h  '"  0""<='"">'l  »•  Barker  Willes  638. 
B60  (  'The  proper  and  usual  evi.ience  of  a  fact 
arising  beyond  tm,  u  an  affidavit  or  deposition 
taken  before  a  public  notary  and  certified  to  lie 
so  under  the  seal  of  the  place  or  the  principal 
officer  of  the  place  ;  which  has  been  admitted  sa 
evidence  in  some  esses  where  it  would  be  too 
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whether  the  officer  has  under  the  law  an  authority  to  administer  oaths. 
This,  however,  is  a  matter  of  administrative  law,  and  is  now  everywhere 
covered  by  statutes,  often  containing  elaborate  provisions,  which  do  not  fall 
within  the  present  purview. 

(4)  In  the  same  way,  the  admissibility  of  a  certificate  of  the  taking  of  a 
dtpontion  depends  upon  the  authority  of  certain  officers  to  take  a  deposition 
and  upon  the  statutory  provisions  enumerating  them  and  prescribing  the 
formalities  of  their  proceedings.  This  also  is  a  matter  of  administrative  low 
and  of  procedure,  not  here  to  be  dealt  with. 

(5)  When  the  execution  of  an  affidavit,  a  deposition,  or  a  deed  is  certi6ed 
by  a  purporting  officer,  whose  certificate  would  be  admissible  for  the  purpose, 
some  evidence  as  to  the  genuineness  of  the  certificate  itself  must  be  otTeied, 
i  «.  the  ecrtifieale  mutt  be  authenticated.  The  purporting  seal  of  a  notary  is 
by  long  tradition  r^^arded  as  sufficient  evidence ;  so  also  the  great  seal  of 
State  {poet,  §§  2161-2166).  But  when  the  seal  does  not  suffice,  it  remains  to 
evidence  three  essential  elements,  namely,  the  authority  of  the  officer  (if  a 
foreign  one),  the  fact  that  the  person  named  was  such  an  officer,  and  the  fact 
that  the  seal  and  signature  were  affixed  by  him  and  by  no  other.  For  this 
purpose,  then,  additional  certificates  may  have  to  be  employed.  The  general 
principle  applicable  is  the  same  that  governs  the  authentication  of  certified 
copies  {post,  §  1679)." 

§  1677.  Certtfled  Coptea;  Oenaral  PHnotpl*  (Soop*  of  Aathority;  True 
Copies ;  nine  and  Manner  of  Certlf ying ;  OwininwMia  of  Doonmeats  on  FUe  in 
the  oaoe).  It  might  have  been  supposed  that,  for  the  lawful  custodian  of 
documents  in  official  custody,  an  authority  could  be  implied  (ante,  §  1633), 
from  the  very  nature  of  his  office,  to  furnish  copies  that  should  be  receivable 
in  evidence.    The  policy  that  militated  against  the  admission  of  certificates 


Benaon,  2  Camp.  SOS  (peijarjr  in  an  anawer  in 
chancery;  to  prove  the  oath,  the  handwritins  of 
the  maater'a  jurat  waa  anflieient,  withoat  calunc 
the  maater) ;  1824,  R.  v.  Hailejr,  1  C.  *  P.  868 
(affidavit  of  an  illiterate,  which  ahoukl  have 
been  read  over  to  her;  Littledale,  J.:  "If  in 
anch  a  caae  the  maater,  by  the  jurat,  anthenti- 
eate*  the  (act  of  ita  having  been  read  over,  wa 
give  him  credit ") ;  R.  v.  Spencer,  ib.  3«0  (an 
•newer  in  chaneery,  Abbott,  C.  J. :  "  The  Conrta 
'  alwaya  give  credence  to  the  aignature  of  the 
magutnte  or  commiaiioner ;  and  if  hia  aignatora 
to  the  jurat  i«  proved,  that  ia  snfficinit  evidence 
that  the  jiatty  waa  dnlj  awom ;  and  if  the  place 
at  which  it  waa  awom  u  mentioned  in  the  jurat, 
that  is  aafficient  evidence  that  it  waa  awom  at 
that  place") ;  18SS,  R.  ».  Foater,  «  id.  148,  per 
Alderaon,  B.  (magiatrate'a  jurat  to  an  affldavit, 
evidence  of  the  due  awearing). 

For  the  neeeaaity  of  evidence  of  idaditii.  aee 
po*,  I  2529.  ' 

"  The  authorities  for  ita  application  to  oertt- 
fie<l  copiea  of  offieiai  and  jwUeial  reeorda  era 
collected  poil,  H  1680,  I«81,  and  for  dud 
records,  antt,  {  1661.  The  authoritiet  for  thua 
•athenticating  certificatea  of  afldaviU  and  d^o- 


tilioiu  an  inextricably  mingled  with  the  admin- 
istrative law  above-mentioned,  declaring  each 
oOcars'  mthority,  and  cannot  be  oonaideivd 
hen,  bat  the  atatutes  cited  pot,  |  1681  (judicial 
ncorda)  and  H  8161-3166  (authentication  by 
official  aMl)  will  fumUh  a  guide.  The  following 
Ulnatnte  the  statntea  and  the  queationa  which 
they  irniaa  :  Conn.  Gen.  St  1887,  1 1068  (Swe. 
tanr  of  Bute  of  United  Sutea'  eertiBcat^  admis 
aible  to  prove  the  official  character  of  an  officer 
taking  a  depoaitiou  oat  of  the  State) ;  III.  Rev. 
St  1874,  c.  SI,  I  SO  (depoeitione  taken  out  of 
the  State  "by  any  judge,  master  in  chancery, 
notary  public,  or  justice  of  the  peace  out  of  this 
State,  or  other  officer"  ;  the  return  "shall  be 
accompanied  by  a  certificate  of  hia  official  char- 
acter, under  the  great  seal  of  State,  or  under  the 
seal  of  the  proper  court  of  record  of  the  county 
or  city  when  the  deposition  afaall  be  taken  ") ; 
1900,  Scott  *.  Baaaett,  186  III.  98,  67  N.  K. 
886  (foreun  deposition  befon  a  notary  public  ; 
the  certificate  of  the  notanr's  official  character 
need  not  "accompany"  the  depoaition  under 
R.  S.  e.  SI,  I  80,  bat  may  be  pnducad  at  tlie 
trial) ;  eompon  |  3166,  pad. 


SIM 
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thenticating  thei.  there  CutT^V  '?/•'«"  ^^"•"'•Ple  means  of  a«- 

rectne..  Moreover.  ZlinT^nl  1/?.?  """^  *"  "" ''''  ^"P^'"  «"- 
copy,  was  greater,  and  theTquency  o  tVeTr/^^^^^^^  "'  """«  ■*  •""'™ 
public  records  emphasized  this  cSm  ion  ir^  d  ffiX'"!  ""  "?""  °' 
cise  nature  of  the  policy  (if  there  wL  ,[«?'         "  '  '°  '^"^  *•»«  P'** 

support  this  unenlSteLddtwnrZsMr"'^  *'•'■'''' «"«'=«'*  "^ 
professional  selfishnfss.  with  ito  delL^."  1!"f  **""  "''""S  «""»?  ^^ich 
The  methods  of  EngShlaw  ip  to  tt  ™h.1  ^^JT°°  °^  ^''''  ^"'^  "P«» 
fi«d  notion  (still  there  pSgTa^^^  the  un'd"  'l^rT/'  """^  "^  *^« 
tion  less  expensive,  it  miy  be  urmi^ed  that  thfsTSl  *^  °'  '°f '"«  "''8*- 
the  professional  satisfaction  with  hat  nrlfi^h-.  ?  ""'""  "'^"""'=«  "P»» 
the  copying-fees  and  witn«^-fl^  ch?«fl/-  .?  I  '"J^  °^  P'"***  *'»'''*'  «'"ned 
WhatTLfhe  rK.UcMheTei:;'o?    SetL^^^^^^^  attorneys' clerks, 

the  general  one.  already  noticed  (a«/J  8  IGtI?  ffr  ^  ^V  ''  *"'  '""'"^'y 

meats.*  and  therefore^thatln  e^^aZ%!:^Z^r7:Zly^'^''' 
of  a  special  order  in  each  instonpj*  «r  k„  »  »«=«Mary,  either  by  means 

theoryrexpoundedinTheSo;7;iL;er"'  °«*«' "  «^*"te.    This 

1767,  Bafler,  J.,  TriaU  at  Nisi  Prfug  229  •  "  H.»-  .  -u« 
copy  authenticated  by  •  penon  tnuted  for  tl..*  <**»««"<*  h  to  be  taken  between  • 

without  pr<^t-,^/^co^^Z^'Z.'^^P;^t^^ 

that  purpo..,  which  i.  uof  ."^denrwiLnt  dwH„,  JJ"  If"'*  "^  ''  "'"  *""'«'J  '" 
the  difference  i,,  that  where  the  lI^CoS?*       "'"^  examined.    The  reawn  of 
mu.t  truat  him  «  far  a.  he  «>Ui  under  iuSS^v'°iL'*7°"  *V  "^  P"'?**'  ^  '»" 
i,  evidence  of  auch  fine,  beoaoae  I  chi^^pter  ^an-rt!?  the  chirograph  of  a  fi„, 
•greenieuts  between  the  parties  that  !«  Cl!!    "•?'»'"'«'»  <»  give  out  copies  of  the 
rolled,  the  indo«.ment  of  tt.Tn«^lrilS       T^'    ^  *'»•"'  *"«  ^^^  «  «- 
because  the  officer  u  intruat^  to  SaU,^  .„rh '.'^2*  '"'*«' P««'  »'  th'deed. 
officer  of  the  court  make  out  a  ooDT  when  hrr     .  •  .     '^  ^^  'nrohnent;»  but  if  the 
to  prove  it  examined,  be^l  S^fJ  ^'^'^"^  Ti 'Ji^^  "^ ^^^  P-^P-'.  ^^ey  ought 
private  man'i  me>«  writing  ought  not  to  h^U^  ^T'  ^    "  ''"*  '  P"^""*  '»•■'.  »>"»  » 
e..ough  to  give  in  evide«,S  .Tpy  of  ^SZL?Jh!^°  •   ^  **•  •  ^'^""°"  '»  »  "<>» 
the  Treaau^,  beo««e  It  i.  no  p,S  of  Sd  nl^  „«£" ','  ^  ^"'"""^  ''^  ">*  «•«*  «>' 
P«»  o.  we  neeeMiy  office  of  clerk,  for  he  i.  only  intruated 


*  The  distinction   betwmn    •<  m>«<«^  •• 
"offic  "copje.  «,d  "^S  or  "?"S^„«,°"' 
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to  keep  th«  nootds  for  th*  bencSt  of  all  mon't  poniMU,  Mid  not  to  mak*  out  oopiM  of 
them.  So  if  tlM  dead  inroUed  bo  lost,  and  the  clerk  of  the  peaee  inaka  ont  a  copy  of  the 
inrolment,  that  ia  no  eridenoe  without  proving  it  examined;  beoanae  the  clerk  ia  In- 
tnuted  to  authentioate  the  deed  itaelf  by  inrolment,  and  not  to  give  ont  oopiea  of  the 
inrolment  The  oOee  copiea  of  depoaitionB  are  eridence  in  chancery,  bat  not  at  common 
law  without  examiualion  with  the  roll;  for  though  that  Court  have,  for  their  own  con- 
venience, impowered  their  offioera  to  make  out  aucb  oopiea  aa  ihould  be  evidence;  yet  the 
particular  rulea  of  their  Courta  are  not  taken  notice  of  by  the  Courta  of  oommou  law,  and 
therefore  they  are  not  evidence  in  thoie  ooorta.  Where  the  flue  ia  to  be  proved  with  proo- 
lamatiooa  (aa  it  moat  be  to  bar  a  atranger)  the  proclamationa  muat  be  examined  with  the 
roll,  for  though  the  chirographer  ia  authoriaed  by  the  common  law  to  make  out  copiei 
to  tlie  parties  of  the  fine  itaelf,  yet  he  ia  not  appointed  by  the  statutaa  to  copy  the  proc- 
lamations, and  therefore  his  indorsement  on  the  back  of  the  flue  ia  not  binding."  * 

1»16,  Sayfey,  J.,  in  Blaek  r.  Bragbrnvk,  2  Stark.  8 ;  A/^ton  v.  Braybraok,  6  M.  &  S.  37 
(a  copy  of  a  Jamaica  judgment  by  a  clerk  of  court,  without  the  aeal  of  the  Island  or  of 
the  court,  waa  rejected):  "  Mr.  Erskine  [of  counsel]  haa  put  the  queetion  on  the  proper 
ground,  that  it  is  the  act  of  an  officer  appointed  to  authentioate  copiea.  But  the  facts 
do  not  support  the  position.  There  ore  aome  oflloet*  whose  duty  it  is  to  deliver  out 
copies,  and  who  have  not  diacharged  their  duty  until  they  have  delivered  ont  oopiea  to 
persons  whose  title  is  concerned.  The  chirographer  of  a  fine,  till  this  is  done,  haa  not  per- 
formed his  duty.  There  is  a  distinction  between  such  acts  and  the  mailing  copies  of 
records  by  an  officer  who  haa  the  custody  of  them.  .  .  .  Therefore  the  receiving  authenti- 
cated copies  in  evidence  must  be  confined  to  eases  where  the  officer  would  not  have  per- 
formed his  duty  until  he  had  delivered  ont  a  copy  of  'be  record";  Holrogtl,J.:  "The 
distinction  is  plain  between  that  which  proeeeds  from  the  officer  in  the  course  of  his  duty 
in  the  office,  and  that  which  he  ia  not  specially  anthorixed  by  his  office  to  do.  .  .  .  An 
exemplification  is  under  the  aeal  of  the  court,  which  allows  it  to  be  the  act  of  the  Court, 
and  it  is  equivalent  when  the  act  is  done  by  an  officer  who  has  a  duty  cast  on  him  for 
the  expreas  purpoee." 

This  was  for  England  the  settled  theory  of  the  common  law ;  and  it  naturally 
was  found  persisting,  in  some  jurisdictions  at  least,  in  this  country^  But  the 
Federal  Supreme  Court  early  broke  away  from  this  tradition.  It  is  not  neces- 
sary to  supppse  that  there  was  a  professional  inclination  any  the  less  8tron<' 
to  prefer  the  orthodox  rule ;  it  is  probable  that  die  conditions  of  the  newer 
country,  less  fixed  by  tradition,  merely  made  it  easier  for  the  enlightened 
proposition  of  Chief  Justice  Marshall  to  find  acceptance.  Under  him  was 
laid  down  by  the  Court  the  general  principle  that  the  lawful  ewttodian  of  a 
fublic  record  ha$,  by  implieation  of  hit  ofiu,  and  voWumt  exprtu  order,  an 
authority  to  certify  copies: 

1804,  MarAaU,  C.  J.,  in  Cayrc*  v.  Huhbart,  2  Or.  18«,  336  :»  The  sanction  of  an  oath 
is  required  for  their  establiahment  [foreign  laws],  nnlesa  they  ean  be  verified  by  some 
other  such  high  anthority  that  the  law  respeeU  it  not  less  than  the  oath  of  an  individual. 
In  this  case  the  edicts  produced  are  not  verified  by  oath.    The  consul  has  not  sworn  ;  he 


*  rhi«  passsge  wti  foaniicd  closely  n|ion  Oil- 
hert,  Kviilence,  24  (1730),  snd  si>rved  to  ^raw 
the  law  for  a  century  after  its  ori)<inal  fruniDfc ; 
for  it  reapiiean  also  m  substance  in  Peaks,  PbU- 
li|ini,  anil  Starkie. 

<  18S2,  Stewart  v.  Swaniey,  3S  Miss.  605, 
mmble  ;  18S»,  New  Jersey  R.  A  T.  Co.  *.  Suv- 
dam,  17  N.  J.  U  25,  «0;  1854,  State  v.  Oake, 


2108 


24  id.  61<  ("Where  an  officer  is  merely  en- 
tnuttsd  with  the  custody  of  records  or  papers, 
and  is  not  aathorized  by  statute  to  make  co|iie.i, 
be  has  no  more  anthority  for  that  purpose  than 
sny  other  person  ") ;  1804,  West  Jersey  Trectinii 
Co.  V.  Board.  57  id.  818,  818,  SO  Atl.  .'■81.  »t 
also  nnder  New  York  s»d  North  Carolina,  ;«< 
1 1680,  for  other  iodiuations  of  the  ssine  sort. 
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hM  only  Miiifled  that  they  an  truW  ooDlnl  fwrn  »k.   j-i    ■      _ 

lb,  £o™.of  f.ti.„o„y  It  Jill  b,  Ss«^y  J^w  th^t  t^hU*^*-  ^''  f'"  *•  *'•  «"«««*'• 
tion.  to  which,  to  u^  iu  own  l.„g„?J.  ttZ^^t  J^^  ""!  "'  "••*• '«""'"'»'  '-'«'• 
credit  Co„.„to,  it  fa  «ud,  .r.  o«oe™  known  to  th2 1.w  of  n.'Tr  "^  '."*""  *""  ^'""'  •'"» 
h  gh  power*  Thi.  i,  very  true ;  but  they  do  not  .pw^^^t.  .".!!:"  '"''''"'^  "'"' 
of  .uthentierting  the  law.  of  foreign  u.ticn.  Thev^  L  ..!  u  "•***  "'"■  ""•  P""" 
They  en  grant  no  oBlcial  eopie.  of  them  TIm«  .!1  *»»  *«•?«•  of  tho«,  !,„. 
their  oertifiete  «»p«,ting  .  foreign  law^n,  hSh^, Tr^  "\T*"  **"  •"'«"««  *» 
would  be  -«gn«l  to  their  oerUacatL.  of  any  otS  /^L"     *""'  **"«'*'  °'  ""^"  "-an 

1888.  i/ar,*o/A  C.  J.,  in  U.  S.  v.  />«**««'-  7  P^m  m       ^ 
ant  offered  in  evidence  a  copy,  from  the  office  of  the  keener  ^'n"^,"""'  '?'  ""  "''*"°- 
original  grant  on  which  the  cUim  i,  founded  W«  tTl  ^1  *^"^''*'  *"'''•''*'•  °'  ""e 

of  law  a  copy  given  by  »  public  officer  who«.duty  "it  i.  to  k-n  tl!^  °»  Sf"""*!  principle, 
given  in  avideooe."  '     "  ^  *••?  '"•  onginal  ought  to  be 

With  the  influence  of  the  Federal  «inn«»n<.  n    _^  .. 

port  of  this  innovation.  J^X^^rZ'^ZZ  ''tI^^LT'^'  V^^ 

common-law  principle  arose  comDarativ«Iv  Mu       I     ^^  ^*"  invoking  a 

to  correct  the  English  rule,  andToTaHn^™    ?  r'  '"'  ''***"^  ^^'^  ^8'^^ 

recoms;  and  subiquently  in  ^^any  tSdS^^^^^^^^^ 

principle  in  general  form     But  Jhl  E-?  ,    /  f^"**  sanctioned  the 

MarshaU  mafbe  said  To  have  icomr.?       vf,  ^°''°  ^^  ^^'^  J"««'« 

United  Sta  J;,  and  it  :Sl':^3X  -ms^ttctirwr  ^"  "'  '''' 
has  anticipated  its  need.  practice  where  no  statute 

Certain  deductions  from  the  tteneral  nrinpini»  ™ 

(1)  Jlxistenu  and  scope  of  l^aS«?r  ?I«    ZT  ^  "'"^^'^  = 
official  cust«lian  of  thfpa'rt.tlaf ZLn^^^^^^  '^rth'^  '^^  ^^l^' 

sought  in  the  administrative  law  which  uooLr^  tJ«         '''   t^l.'  "^  ^  ^ 
officers ;  the  application  of  this  prindpk  to  a^c^c  ^ndl  nf  ^'  °^  ''^'  ^""""^ 
statute  and  precedent,  is  later  examined  (^§fi^^^^^^^^^^ 
lawful  custody  which  implies  the  author  tyto  Srtifv  iJS  Jk     i  ^    '."  '''" 
tificate  need  on  principle  merelv  .tetl  fk  f  it  ^'  ^^  ''•erefore  the  cer- 

a  specified  docuZtTXln   hitrti t's  eSi  "T?"  J  "  "  ''"^^  ^' 

has  expressly  made  certain  ^rf  ,fi»!i  ^  .      "  custody.    But  where  a  statute 

treating  this  stS^  S^nXt  t  r^'*"  '^mis.Me.  some  Courts  are  found 

ing  a  definite  SwhtriS       ,T"T"^'''  P"'^°'Pl«  "-^^  •«  ^""ish- 

for^xample.rr^lru^^™^^^^^ 

"-/-y,  is  a  question  frequently  coSrrT  IZ^  f  "P^"*    °'  "  *™«  " 

local  status.  The  UnLT:::^s:n^rtt«su"s:^  rw7^^^^^^ 


53 ;  1879,  Board  v.  Heriiandex,  81  U.  An  isa 

'■Alien,  18  Id.  890,  896 ;  1886.  Charlott.  > 
Chouteau,  21  id.  890,  596;  1897  Ckii,; 
1858,  Ferpiaon  r.  aiffort,  87  K.   H.  85    98 

Ut  R,:sri'"8j;'T,sj,^  -^-r:? 
"'vo.'™"\"«^^"Wh:«"u;» 


voL.ni.-.a 


SIM 


cUl  enttody  wn  allowed  to  be  ihown  from  ti,. 
f«t  of  depo.it  with  the  officer  .'  a^orf." /th! 

York'  nJ?  ^l  ^'L"":;  ^  ^«-  «« ;  "50.  New 
Vork  Dry  Dock  v.  Hicks,  6  McLean  lu;  lis 

wriHnf;.-    'J  *?P..  <*•'•''  ""^'fie-l  copies  of 

S«„.^  i  *•"  ""Py '»  •  «""«»  copy  of  the 

original,  or  of  a  apecified  part  theirof   lu  thl 

208.  ait ;  1888.  Andenon  v.  Ackermiii,  88  id! 
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CourU  is  unjustifiablo.  Whether  a  ringU  eeHi/kaU  taffioea  to  cover  eopua 
ofuveral  docwnentt  is  a  mere  matter  of  the  msohanical  unity  of  the  papers 
bearing  the  copies,  and  thus  depends  upon  the  circumstances  of  each  case  ■  •• 
for  there  is  no  reason  why  the  certificate  should  be  formally  repeated  for 
every  copy  forming  a  part  of  a  series  of  papers  inherently  apparent  to  be  one 
legal  whole,  (b)  The  authority  must  of  course  exist  it  tht  time  of  enitfying: 
a  certificate,  for  example,  from  one  whose  oflSce  had  expired  would  have  no 
standing."  The  office  and  authority  existing,  it  is  immaterial  that  the  act  of 
certifying  is  done  after  trial  begun."  That  a  depvty  officer  may  properly  cer- 
tify for  the  chief  officer  nominally  having  custody  has  already  been  noticed 
(piUt,  §  1633,  per.  8). 

(2)  Genuineneu  of  the  original.  The  officer's  authority  rests  on  his  custody 
of  the  original;  this  custody,  however,  enables  him  to  speak,  not  merely  to 
the  correctness  of  the  copy,  but  also  to  the  existence  and  genuineness  of  the 
original.  The  great  obstacle,  as  already  noticed  {anU,  §  1648),  to  the  use  of  a 
register  as  evidence  of  a  recorded  private  deed,  was  the  registrar's  inability 
to  speak  to  the  genuineness  of  the  deed ;  and  special  means  to  qualify  him 
in  this  respect  had  to  be  provided.  This  obstacle  does  not  exist  for  an  official 
record;  for  it  is  both  originally  prepared  and  thereafter  preserved  in  the 
office;  and  although  it  may  tot  have  been  prepared  by  the  chief  officer  or 
custodian  himself,  still  hU  knowledge  of  the  affairs  of  the  office  as  transacted 
by  his  subordinates  is  sufficiently  direct  to  suffice  as  personal  knowledee 
(o»fo,  §1635,  par.  2):  * 

mo,  Catron,  J  in  P.  S.  T.  Wiggin$,  14  Pet.  884,  848  :  «'[A  eertifled  copy  of  an 
ongina^  m  a  public  offlce]  prove*  prima  facie  the  original  to  have  been  of  flle  in 
the  public  office  when  it  was  made;  and  for  this  plain  reason,  the  officer's  certificate 
has  accorded  to  it  the  sanctity  of  a  deposition ;  he  certifies  'that  the  i»eoeding  copy 
M  faithfully  drawn  from  the  original,  which  exiaU  in  the  seorataiy's  office,  under  iny 


481,  490;  1887,  Yragfre.  Wright,  112  id.  280, 
234,  IS  N.  E.  707  ;  1896,  Xaanm  i..  SUte,  148 
id.  299,  48  N.  E.  609  (the  sUtnte  ODthoriied  the 
cuitodian  of  a  public  record  to  certify  that  the 
copy  -mm  "tniB  and  complete,"  and  he  certified 
only  to  "a  true  cony";  ezclnderl) ;  1889,  Doe 
».  King,  8  How.  Miaa.  125,  186  (certificate  that 
"the  above  i«  a  correct  representation,"  etc., 
not  anfficient  aa  a  copy  of  n  map) ;  1825,  Edmis- 
ton  V.  SchwarU,  18  S.  &  E.  185  (a  certificate  that 
a  record  ia  "  truly  copied  "  importa  a  copying  of 
the  whole);  1883,  Bonesteel  t>.  Sollivan,  104 
Pa.  9,  l."J  (copy  of  a  record  of  a  domestic  State, 
certified  aa  true,  will  be  aasumed  to  be  com- 
plete) ;  184.'»,  Treasure™  ».  Witaall,  1  SpeerS.  C. 
220,  222  (under  a  statute  admitting  an  "exact 
copy,"  a  certificate  of  a  balance  stnick  in  Treas- 
ury tmoks  is  not  a  copy  of  entries  therein)  j 
18.30,  Burton  v.  Pettibone,  6  Terg.  448  ("truly 
copied  from  the  records"  is  not  equivalent  to  a 
full  transcript) ;  1871,  Johnson  ».  Boltoo,  43 
Vt.  803, 804  (adjutant-general's  copy  of  a  general 
order  certified  merely  '^ofllcial,"  not  sufficient  to 
show  a  "  true  copy ' ). 


8104 


Compare  the  citations  ^XMt,  «  1678  (certifying 
the  effect  of  the  document),  and  {  2108  (provina 
the  whole  of  a  document). 

"  1856,  Pike  e.  Crehon^  40  He.  608,  813 
(copies  of  papers  of  record  in  a  bankruptcy  case  ; 
moat  of  the  papers,  ofTerad  in  a  maas  but  sepa- 
rate, were  not  certified ;  on  one  of  them  was  a 
proper  certificate;  all  were  held  properly  ex- 
cluded); I860,  Com.  r.  Fonl,  14  Gray  899  (one 
attestation  at  the  end  of  all  the  documents  on 
one  paper,  sufficient). 

"I860,  Brown  v.  Scott,  2  Onwne  la.  4.51 
(certificate  of  a  justice  of  the  psMe  after  office 
expired,  excluded). 

Whether  the  second  certificate  of  the  officer 
authenticating  the  copying  officer's  certificate 
need  state  that  his  term  exists,  is  a  different 
question,  considered  wxt,  1 1679. 

"1870,  Sogers  r.  Stevenson,  16  Minn.  68,  70. 

The  mere  fact  of  an  tmmrt  in  the  copy  is 
not  fatal :  1864,  Johnston  b.  Ewing  Female  Uni- 
versity,  85  111.  618,  638  (certificate  of  iucorpou- 
tion) ;  1864,  Holbrook  e.  Nichol,  86  id.  161, 164 
(power  of  attorney). 
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wS  troktrth^its^k'^:::*'  r-"^  ^^^  ^^-^  i„ceptio„ 

yS/*rf ««.  deporiUd  «  <*,  ^X  .  tfl^LTr**  P'^""  '»'*  »"  then 
affidavit,  of  variou,  wJT  In  some  o/^h?         *'**■—"'='»  «"•  ^"ds  or 
ment  is  customarily  acknowledged  before  th^  „«"'  T  ^"""^^  *•>«  ^'^^^ 
him  before  filing;  in  othersTaffidlXr®"'' °'°*''«'^'»  verified  by 
already  a  dae  verification   certified  by  Vr  """P'^ -»•>«"  has   been 
Neverthele...  m.ny  i„.tance.  rei^.'^.  , "  f"""  ^''""'  ^  '"'^• 
quired  to  be  filed,  has  „o  meanr^"o  "del  for  tt       T'""''  *'»°"8'>  "- 
genuineness  before  filing,     i,  tu.    ^.rlj^.  '"  "f  authentication  of  iu 
genuineness  of  such  documents  ?    slS,?  ''^^'J^  ^P^  evidence  of  the 
this  point  seems  to  have  been  eeneS  J  {  '"T^^'  "°  «='««  distinction  on 
definitely  put  on  one  side  t^caST^^'J:^:^  1?!^  ""^T    ^'^^  »>»- 
term  mortgages,  powers  of  attorney.  andXuk«?^iT"*^'"«  ""*^«'  ^^at 
prmcple  (ante.  §  1648)  that  the  irfstltt  «.!•«  J''*  ^"""^  established  the 
where  no  means  was  provided  fo  tK«7sterTo  i  ^    T  "''""  ""'  «"ffi«^« 
genuineness  before  recording.    But  inTafJ  '"  '""'*'" '^^  ^'"e  deed's 

all  other  documents  of  privaS  ext«  l-f  °'.*'.'«'"°«  '^ith  «corded  deeds 
cated  before  the  fiUng.Ctave  SdS J?  °^'°  ""^''^  ^^'^  °^'  ""^henti- 
^entsindiscriminately^it^puUe^trffilrr'J*'  "'''''t  "''  "''''  ^'^- 
being  preved  by  a  certified  copy,  n  I^^TLZT  ^'"'™"^'  '^  '^*P''"e  of 
tents.  The  question  has  r«t£r  Sen  Ere^  «e«"meness  as  well  as  to  con- 
stances  in  which  it  has  been  dellt^Jh  S«^?.-  1  ""'^'^  '°  ^^e  few  in- 
»  With  th.  r„n  -,  '       ™'"'«'  have  been  divided."    But 

.=.  .  '^"''.™  '"""'ring  cue,  eomn.™.  il.^     „..._..  ""' 


esses  cited  i 


fled  copy  of  «  depoutioL  of  O.,  ilmitUd  llSf; 
further  eridenc ;  EUenborongh^  L,  c  J  •  "  T? 
|t « suspected  th,t  «,m,  on.  ^ionaSd  6"  Jd 
that  his  s  ffoataic  !•  •  fn»o.i,    i     tr?  "•>  •no 

w.•s^  .he  copy  «,  .tS.;??,',  J^^  '  "'".r 

fi't^vIS  t.1r«  '^  S?  ?  ^"" 


(ntedoorf,  116801-  moT^ii'   ??■    "^>    "0 
108  idflSs   29  8   E  i??  /  ^'H^  '•  ^•"™' 


den^hvsX:  duly  certified  copy.   ,Jil,\'^l 
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the  general  tendency  it  illustrated  in  the  sUtnte*  dealing  with  certified  copies 
of  official  documents  (poii,  §§  1680. 1681),  which  often  declarad  the  certified 
copy  admissible,  "  without  further  proof."  fw  "all  nooids,  papen,  and  docu- 
menu  lawfully  on  file  "in  the  office,  and  thua  apparently  authorize  the  cer- 
tified  copy  to  evidence  the  genuineness  of  doonmenU  filed  with  the  onstodian 
without  any  guarantee  of  their  genuineness;  although  by  some  statutes  (as 
in  Kentucky)  this  consequence  is  avoided  and  other  evidence  of  execution 
IS  expressly  declared  to  be  necessary. 

The  question  is  closely  connected  with  another  one,  namely,  the  pruump. 
tion  of  identUjf  it  person  from  identity  of  name  (pott.  §  2329),  and  yet  it  is 
different;  for  the  present  difficulty  is  that  u.e  custodian  fiUng  a  document 
bearing  J.  a  as  signature  cannot  ordinarily  know  that  any  J.  a  at  all  ac- 
tually signed  it;  but,  even  supposing  him  to  know  that  a  J.  S.  did  sign  it,  thy 
question  still  remains  whether  that  J.  a  is  the  same  person  as  the  J  a  in 
the  suit  at  bar.  Thus  this  question  of  the  presumption  of  identity 'arises 
equally  for  an  adequate  certified  copy  as  well  as  for  an  inadequate  one  The 
necessity  of  offering  evidence  of  identity  for  affidavits,  answen  in  chancery 
marriage  certificates,  and  other  kinds  of  documente  is  considered  under  the 
presumption  of  identity  of  penon  (pott,  §2529). 

(3)  Merely  satisfying  the  rule  of  producing  the  origbal,  by  showing  the 
original  lost  or  otherwise  unavailable,  will  not  justify  the  use  of  a  certified 
copy  not  made  under  due  authority."  But  where  the  certified  copy  is  thus 
not  usable  as  such  because  of  lack  of  authority  in  the  certifier,  the  defective 
copy  may  of  course  be  proved  in  the  ordinary  way  (ante,  §§  1277-1281)  by  a 
competent  witness  making  it  a  sworn  copy.'*    Obviously,  however,  no  cer- 


tion  to  a  copy");  1900,  Smith  i..  Paul  doTton 
Co.,  17«  id.  217,  87  N.  E.  387  (certified  copies 
of  ■  filed  certificate  of  corporate  organiiatioD, 
etc.;  "  the  faft  that  thsr  purported  to  be  made 
and  filed  in  pnreuanee  of  the  law  mode  it  right 
to  infer,  from  the  copies  themselves,  that  they 
were  gennine";   no  authorities  cited);    1878, 
Lee  V.  Wiener,  88  Mich.  82,  87  (bond  filed  in 
court ;  certified  copy  snfllces)  ;  1897,  Field  • 
Cain,  9  N.  M.  288,  50  Pat  827  (an  assigument 
of  a  j  idginent  filed  nearly  seven  yean  later ; 
certified  copy  not  evidence  of  geuuineneu)  • 
1808,  Miller  v.  Uvingston,  1  Cai.  849,  868  (let^ 
ters  deposited  in  a  foreign  Admiralty  Court ; 
whether  assumed   genuine    on    production   of 
conies  deposed  to  by  a  rrftistrar  of  court,  nnde- 
oided) ;   1845,  Butler  v.  Durham,  8  Ired.  Eq. 
689  (certified  copy  of  a  bond  filed  in  court  ;  the 
bond  a  execution  required  to  be  shown)  ;  1860 
Short  ».  Currie,  8  Jones  42,  mmiU  (certified  copy 
of  a  clerk's  bond,  registered  after  due  probate, 
sufficient  to  prove  execution,  at  common  law  and 
S""^'",.'?.*'"*,)'  ""•  Hart!  «.  Com.,  1  Grant 
Pa.  359  (bond  of  a  justice,  certified  by  the  clerk 
of  Court  where  approved,   receivable) ;    1879, 
t'i'ilJ-  H^^  K  '^  568,  870  (cited  pot, 
1 1680) ;  1806,  U.  &  p.  Johns,  4  Dall.  412.  416 
(cited  port,  {  1880) ;  1881,  Bobinson  v.  Oillman, 
S  Vt  168,  186  (attested  copy  of  a  land-warrant 
proves  "  the  ezisteuoa  of  the  orig^,"  whUe  it 


O  11  '    '"1  '^^  *''•    "•"     '  i    "»«•     M«ttOck8  1.. 

BelUmy,  8  id.  468,  467  (certified  copy  of  a 
hatm  eormu  writ,  admissible  ;  the  rule  appl,. 
ing  to  cpt^es  "not  onljr  of  records,  techni<illy 

legally  deposited  in  bis  ofllce  and  there  lequiriHl 
f?  ^r!";.,>  •,"'"•  B^ed'ct  ».  Heinelifg,  43 
id.  281,  286  (certified  copy  of  .  county. clerk', 
rwonl  of  ezecntion.  showing  the  ictnm  of  the 
officer  and  the  oertifieste  of  the  town-clerk  as  to 
the  fact  of  rseord  with  the  town-clerk,  is  evi- 
dence of  that  Jact). 

For  the  question  whether  the  certified  copy 
innst  show  or  sUte  the  nutaK*  o/a  koI  on  the 
original,  see  ;»<  I  ri08. 

BistingnUh  the  fo'lowing:  1877,  Aldrich  v. 
Chubb.  36  Mich.  860.  862,  364  (part  of  a  nnorj 
In  one  court  introduced  in  evidence  in  another ; 
whether  a  transcript  of  the  latter  record  aiith™. 
tlcates  the  former,  undecided) ;  1897,  Stanliill«T 
».  Oravea.  97  Win.  818,  78  N.  W.  48  (a  com  of 
a  recorded  attachment  does  not  prove  due  issu- 
ance of  it). 

»*  1872,  Mustek  v.  Barney,  49  Mo.  488,  461. 
Compare  1 1188.  onfe  (that  proof  of  loss  does  not 
dispense  with  proof  of  execution). 

" '877.  Post  ».  Rich,  86  Mich.  16 ;  1872, 
Groffir.  Bamsey,  19  Minn.  44,60 ;  1872.  Musick 
V.  Barney,  49  Mo.  468,  460. 


SIM 


Compare  1 1226,  ant*.    Note  tUt  a  certified 
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tified  copy  whatever  may  be  ued  whi«».  n.-      •  •    , 

admiMibb  under  the  rulei  of  evTncrfrth„n°"*™^  !*^  ^^^  ^  "ot 

authority  to  cerUfy  a  copy, ignifieTth^Tj^'^T^*^  •'<«•«»-•  (^)  The 
«p««,nting  the  origi  J^nC^My  Lu«"  "  •  °"?  ''^  *^«  «««"- 
the  .utMance  or  the  effect,  of  the  oriTj'J^l  ^  I  ''"'"^J  «W'  ^  ^''l> 
m  us  natura  mean  no  leaa  than  thia :  "thority  to  copy  can 

1833,  Uorton,  J.,  in  Ontet  r.  Uitt  14  Pl«W  Aia    ,.  «,    . 
ratio..,.  ...d  oUier  recording  offle.„,  ».y  2.!lfd'  «w/^^  °'  "'"«'»°'  •»«>  «>*hT  oorpo- 
donj  «,t  »,>d.r  tb.  obligation  of  thSJ^o^^'"^^    M"  **'  ""•*'  ^'^  •"dT^ 
oert  «c.t«  .„  eyid.no.     But  it  i.  no^tlf  /^'  ^*"  "*  ^'^  ''*  •»««>  »opi«   he^ 

crt.flc.te  of  wl«t  i.  conUin«l  in7^;J,^dS'  To^ !  ".^  '  "'^  «'•  •»  offlci.1 

1872,  Welh,  J,  ia  Wawland  y   Wart  looM        «., 
'.ppear.  f««  th.  recortf  of  tli,  oSI' '  iL  .^  ''' = '"»T»  o.rti«o.to  ...  that  it  «, 
mord  by  .  ^rf  „ot  produced  ^,^1  a  d^l!  .Eh'  'fj^''*^'    ^o  P«>».  .  fl    S 
of  .omuch  therjK,f  «  «,.,..  to  tll^^f^Tin  SZ  """"**  *P'  -t  t^  r^ditMeuJl 

.niyti;trS^J.-7^i^^^^^ 

h«  no  more  eff«,t  th«.  th.  opinion  of  .uTy  oth^rjlil^^.;/  '"'*  ^'^  "*»  ^  "^tilLJI 

The  policy  of  conceding  to  a  custodian  n*  A^ 

than  this  rest-  on  the  c5mmon-Lw  d^trbe  oTr'^^l  "°  '"'*'^"  •"'*«"t7 

which  require,  that  .he  whole  oil ZnZntL^'^^TT  ^^'''  §  2108). 

part  of  it.  «,  that  the  tribunal  mayTd™  w  '^TJ"""^^' '°  P"^"8  ""y 

whole  and  the  preci«,  interpretatK  a^  ^^  t  '^'  "«°^«"'«'  «>'  thj 

It  was  entirely  Mttled  that  nocusj^i^  Zj -^K   ^'?°""°"  J»»'  «»e«'ore. 

the  entire  and  literal  tem>,  of  ^he  ^Ji'/,  ^"^2^ '^  ^^^^^ 

sense  of  the  wo^;  and  the  ™ie  wa,  apS;:S';:SC:fdlLt;:f ' 


copv  U  iia<  pnftrrtd  to  a  •»»_   , 

S  1273).         '^"™'  "  •  "<»"•  con  (anit, 

.uc  ,  j^oubt  ,.«d  erer  h.T.  been  .uCt«l 

tinpiiBh  the  on«.tinn  .li.!f7'  51'?  »; 

^.l-DtillM). 

the  tenor  of 


ISfil    N.l  uiif  ii      ^'''  '88  ("nje) ;  Conn  • 

itl '«iVr  "^i**  "•  Ellington,  87  i,|  iko  i' 
All.  818  U  cartifieita  hv  .at.!  j.  •  ***•  8* 
•r.1  that «  cer^n  name  wi  f  J"*  •'V'«t»ut-g,n- 
t--«^l.  etc.,  "Sm*;*"  C  •  »?rS'  T" 
I-w  Poy  Dew,  D.C.,  ll»Fe.i   788/1?'  sr!;  '' 

-Sf^.ftie^'^LS^^"?'^ 
Mt..r,Iixation  r;^^."'5™^..°' »''«  '"'I'ort  of  , 


i"/m,  aiiU  the  caaea  cited  a./..  fiiiV      ""^      ™Py;;  Oa.:  ISfiS    Mill.,  -    i7  •  ■        "*'"«  " 


•iHriff  indebted   in    «lLi„     '~''"  •'"'"'•<'  » 


2107 


of  the  alitor  Mmm.ritn». I  *"'^"°''  J""" 
eluded);  1883:  Sr^J^.'T»«1; 
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But  decidedly  tbi.  wu  too  .trict  .  rule  for  prwticd  convenience.  In  « 
wet  number  of  cue.,  the  tenor  of  .  «cord  or  en  entry  i.  quickly  «^rUi« 
Bb  0.  ..open  to  no  dilTerenc*  of  opinion,  and  can  be  .ummlrily  .tated  wi  S- 
out  a  liten,  tmn-cription ;  the  poMibilitie.  of  ham,  are  further  diminSed 
byjhe  publicity  of  the  record  and  iU  e..y  acceM  for  the  detection  Terror 
Accordingly,  by  statutory  innovation,  the  use  of  cerUflcate.  of  the  eff^ror' 
eubevance  of  a  document  lu«  been  widely  .«,cUoned.«    So^e  of  t^  ,u  J 


494  (o«,-ti«e«t«  by  •  SwivUiy  of  guto,  of  th« 

^  .  ?iii.'"n°"^?'/  •£!»'»«">•'>».  •xolna.d); 
/».  .•  IMS,  Oooilrich  ».  Conncl,  3|  I«.  SM.  SM  • 
1M«.  BowHu  .  Pollock.  7  T.  B.  Moor  ieTij 
(rtgUUr  •  etrtlHoato  of  data,  uiMuUtiM,  rto..  of 
reoorlwl  mrmaU,  Mcludod);  Kf. ;  1«48,  Cor- 
neliwD  ».  Browning,  9  B.  Monr.  60,  H  (okrk's 
owtiauata  of  tho  fact  of  proof  of  ■  fonim  will 

1814.  K»«h.m  ,.  am,,..  i'lCrt  a4S ;  IMS 
Sojuot  ».  RiuMell.  1  Mart.  N.  ..  SiM.  6M  ;  18«7. 
a^oar  ».  Ch«w.  5  id.  Sir.  680 ;  1841.  T.ylof  r 
JeftlM,  1  Rob.  1 ;  1841,  Bri(Hi  v.  Campbell   19 

/  L  .  ?'"  '•  8«yw«r.i.  »  Shepl.  MO.  S3S 
loertihcatB  tliat  a  ,iiilitia  company  "  la  deainMUd 
in  the  mjonla  of  this  olHot  a*  the  B  couiuanv." 
Mcludod);  1851.  EuglUh  V.  8pf«g^^  6b  &. 
440,  448  (a  jmtice  a  oertiOcafa-  aa  to  a  particular 
u"l,'  ."'-"•..""'U'W)  i  Jftw.  .•  IsSi  Oakea 
T  ^'"'  ."J'!'^  *"•  *";  "3».  R»bWM  " 
IrT"J^.'"'  '■'•  "'  i  »W,  Greene  ».  Duri«. 

^i  ■  1874,  Hin>oa  ».  8.  Scituate,  115  id.  S40  • 

Mich.  186,  61  X  W.  a«i  J  i^u^ ..  1839,  Doe  ^ 
King,  »  Ho*  188,  186;  1849,  Cockerel  • 
*/"•  «  8m.  4  M.  117.  183  (lai^d-offlcer-.  cer! 
t  flcate  th«  a  patent  for  G  waa  in  bia  oSoe, 
!i'^"'«i'''i"''i)'  ^''•'  "«>.  Oumo  r.  Jania,  « 
Mo.  330,  33S(oertiB«te  of  conflriuation  of  land- 
mie,  reoe,red,  though  not  a  copy,  becauw  «. 

Allen,    18  id.  690,  695,  «mi/«  (aaine) :   1868 

eate  of  offlc  al  anrreyor  aa  to  the  identity  of  a 
lot  e«|ade,l);  1874,  W*ihingtonOa  r.  itcJi 
68  ,d.  372,  377  (Sut.  aaditor-foertiacati  of  ^I 
nation  of  prn|wrty  by  Board  of  Eqnaliwtion 
excluded);  1878.  Wilhito  ».  B.rr7eT  S  284 
(cert.ae,l  "abstract-  of  I«nd.olB,»' ,wor<K  n! 
ee.^  «  a  COP50;  AT  /  ;  1896,  Pn;n,  U  ».  Mayor. 

2i,.^;„/  ^  '-^'  **  Atl.  853(certi(ic.te  of^hi 
aajutant-gcnenil  summannni;  o  «oldier'a  reconi 

L^lL    "71.  V"  <«>«'«""•  that  a  judgment 
ha.1  beenentered  for  «,  much  and  execution  had 

mi'  r"o«r'1.V  i**.?'  *"•»•  '•  «''«"«Pio" 
116  N.  C.  987,  21  S.  E.  700  (certificate  of  a 


U.  8.  ».  WhIU,  Wright  61  (elark-a  rvrtiRcat. 
»^»  •  ••••2;3« >1  T-«d  on  a  Jwlfmenn, 

346  (oertifcsata  that  •  natmit  waa  iMued.  ex- 

J  ^  ••••"^  Wraent,  ♦.:clu£d) ;  18;J3 

Jonea  ».  Hollopater,  10  8. 4  a  388  •  1826   Vi.  k 
«.y..8k.ll.,.'l4  id.  872.  374  jL'rttfl^i,'^^.'', 

S^'rf'C^rr  i^  ""•»«««  Ji-ft  of  elev*e, 
tracto  of  land,  ihongh  not  a  copy  of  any  n«r. 
tIcuUr  drafk,  receiVa  for  .onTenlenc.'  wTe 
where  not  need  to  ahow  Utle) ;  /(.  /..•  igaa' 
Hopkin.  ,.  MUlud,  8  K.  I.  41 ;  nni.:  \Z 
Banr  ••  B«w«,  1  Overt  345  (hiatorioal  atate 
meut  of   lodidal  |M«ee<Nlin«  W  a  clerk    ex 

622  {clerk'a  oertilM  aUUment  that  wVfu      ' 


Mclnded);J?:^^  I903,  Syke.  ,.  Beot.    _' 

L.  „r~:  "^  .^J^-  *"  («"«fic«te  of  a  true 
copy  of  "dl  that  pertain,  to  the  county  tex 
yrj.-   .to.,  excluded);    OA. :   1832,  Bank  of 


2108 


eord«l  wer.  H^  InaulBcient) ;  1849.  Harri, 
S«fCi*T'  »  Humph.  779  (clerk's  cortiHcate  „f 
PTObaU  of  a  foreign  will,  not  copying  the  mo. 

»•  W.  115  (reuonier'e  certiBcate  of  the  exi^ttn.B 
of  a  loat  de«l.  admitted,  hut  not  to  nrore„^u. 
«on  or  oonunu) ;  U.  3. .-  1833.  Leland  ».  W,|. 

JiTtb/'Jt  '."  '^'^  "/  ''"•*^'«  ""t*"™" 
•«  to  the  effect  and  tenor  of  certain  lawa.  ft 

^-^  .**,'"'"'■•  '*""'««ta  of  axtracU  fixxn 
grand  HeUrfMaeajment,  inanlBcient) ;   »K.  r«. 
m4.  Hubbard  rKelley.  8  W.  Va.4«,  53 ;  1899, 
Boe  «.  Phil.pp^  46  id.  J86,  82  &  E.  824  ;  V«. 
1853,  Oute.  r.  Winalow.  1  Wii  660.  667;  ISSl 
R)meliii.  r.  Keaael,  63  id.  396,  401    10  N    w' 
620;  1864,  Bigelow  ,.  Blake.  18  idl'sM  Oanl". 
offlc.  receiver'aoerttBcato  that  A.  B.  ap,»^re,l , , 

id.  486,  488(.in,iUr);  1879, Culbortaou  v.  0,1,. 

muaioner*  excluded  aa  not  covered  by  .titnto) 
thJ-^ii*"  .""  *°"°*'''K    •t«tut«.    co.nnare 

/«'•.»."*•  (Laml-Offloe  RMiatera),  I  i«r5 
'r.1"?"*\*^I'^L1?'"'-  »  "TaCCertificat^ 

fnT,^°"lM/i?'A<.i'"'"  "'  Adminiatrati 

wlr*'  f  ''*"  (Ab.tr«!to  of  Title)  ;  the  ,„„. 
fjg^ty  of  nomenclature  renders  it  difficult  to 

«^/V°?'  f  """"  ^'•'■•-  "01,  First  Na. 
tional  Bank  ».  Lippman,  —  Ala  —  29  So  13 
(certificate  of  cleric  of  Supreme  Court!  adniitt,.a 
under  Co.Ie  |  3860,  cited'  anU,  |  imu  aT 
B«».  St.  1887,  i  1870  (crtiflcate  b,  thi'  W 
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nt«  daal  with  •pedfio  cku*.  «#  j^ 

nuu.en,u.  u  they  .l.ould  bT.™  br^r^**,""'^'  *''""  **»'«"  (""t  u 

Wic7  of  thU  innovation.  wj;ijrdid3.t^^^^  ^^""•-    Th. 

(6)  Upon  the  corumon^hnpri^Mrllo!^^^^' V  •'•"^'^  ^  '»o«»'tod. 

round  in  .  «gi.ter.  Whether  .  Znlt  noM  !^  u"  ""''^  *"  »«»  '»  l« 
to  requi«  .  copy  of  the  e„ti„  group  of  Sl^o,;:.^  '?  '  «''•'"  '""**-«  «» 
w«  not  entirely  wttled ;  but  it^l! ce^^T! IV^^  •*"-  *>'  d«>eumenu 
would  be  the  te.tin.ony  on  the  «Und  oJ^"  t  »Je  only  evidence  receivable 
of  the  cuatodian  himaelf)  and  tVaUhi,  n  T,"^!"  ^"^  "^  *  -««>  (u«ually 
inability  to  ih^dwM  noi  ^-^f,^;*^^^^^^ 
u.7?f.b.T.rttor,..tc..  ....... .„„....-..      ^'"'^«P««»'>t  Exception.*    But  this 


Ury  of  tb* Ttrriiory,  «to..  ......i  .ii  „,i. 

ti.tof.  or  gturttaa.  XwbM  •  cl*i'"'"'r 

(^r.i«!^o?s2rr"„;iK»Li?  *^,'- «/ 


In  certain  ictiona  ....i-.V     iif  *^i™  ■  wcorj, 

of  their  offlo«:"g'SJofc*:.'"^  "  T™"'" 
qiuiiactiooTf Vn  eJLutoJ  <:fP?*'!»n'«"t  "J 


P«.T.W.lw  th.  cl.AT.-r..J!:I'"'?^««»»r  I,     •u.x«»to,„7iSaV.Tor^  |'i/,i!?>'  '"' 

vuioB  made  for  certiflaitM  b!  ik.^    ?  'P"' 

t«»r«o!;i;.  .^mieSblSr  "«»">'»',  of 

-".  te '(t«Umif,'^"T.*"«  '»"  »«•  cited 


^of  the  ent«  «d'pa„CT'2SV'?n!T!^?'"j 
within  hU  dUtrict^' •  tKToL!?/ '™"'- °"*™ 
eerti(ict.n„d,r.«l  "i,  iL^'*.'' »'  SUf, 
Ken,,i„.n«  of  «h- rip..^  rf  ?h^4S'.:2  "^ 
■«""«) ;  /«.  Code  1897  nWl  (Un,?*!?"  " 
ceiier'.  certiflcite  th«t  »k.  ijS    (l»nd-offlc«  re- 

pr«<.f  of  titTe  i^trt  .11  but^h„!;'"*T  •  -'••  » 
torn  cwificate  of  ent™  .S  .""t'"*' »  o>'  n-Jfi^ 

■ertitirate  of  theiecnri'ti^'  *  ^  <~'"»  "'•'•k'* 
•"J  the  ti,  ,e  of^™,^  °"  '  ""»«;",•,  bond 

►imisjibie) ,  uZi'Z^^  mTtm,\  ";!?• 

Mte  of  u  officer  or  ictiM  ^i^'l*'**^'*"'*- 


book  or  fllee  "'7«7:"4°!i'.P^'"«  W.'h;  ™tim 
TViIIu,  3S  Ark. 


«w,  884,  888  ( ettfr  fram  V  n    b  T  "r  "^*' 
commi-ioner.  .utin«  S^t  !  ^?-   '•'"'-offloe 

entry  of   .    n,,„I  .,.' '°*  ('*'?''''^«'e  »>'«t  no 

K'ry'^if^-J^it'r-'?-  ^ 

h»d  bee?  filldre^lidedl-  ]8^"^'i""'"P«™- 

that  „*•  reio"-  o"',;.^"    ""?"•**•  "'  «  ''** 

cerHBcte  of  the  mt-niTi™'  ■'  •""'■  "=*'  '«» 
«nch  p,tent  h.d  iJT.  J  ■^T.5!2°"'T  ""*  °» 
"Niuirid):  18.M  Wrirf,t  "'^'-''f :  -I'l^'ition 

^^^or  (eeruact,  of  ^'•l:i,5;^„Val.';i  l«i 


"^ir 


'       ■   '■■'.»!l 


1 167t  BXCimOOT  TO  THE  HIABSAT  BUIX        [(W.  UT 

nb.  too.  pwtook  of  u  noM.  of  fonwiitj.  and  iapcMd  iBooorwleBC,  wd 

ha,  dnigently  .eawhed  for  .  docuin«,t  or  w  «tfy  of  .  .p^rffwUnor  imd 
hM  hMD  UD.bl.  to  and  it  ought  to  b.  iui»ll,  u  itlt«Mt<!rfr.^jS 
.U  no«xi.t.nc  ia  hi.  offlc  „  hi.  t^Ualn,  on  thHSd  ti  tSf  S^? 

.  c«.todi.n'.  CTtifl^l  copy  i.  «ln.iMibl..  .nd  let  tho'p^'bS  doTo^wtlilL 
Z^;  of'lh^  »«  P«-r»,»«  »»  "  order  of  .urv.j  %  theZT^lir 
rioner.  of  highw.y.;  and  let  •  ptper  be  offer«l  purporting  to  be  .  certSed 

f^/;  ,  ^J*?  '*  '!!;?  '•°"'"  ^  '^  '"•"»*^'-«'  »»»»  the  couTtT^ir^iet 

there  by  the  genuine  J.  a  (or.  if  there  i,l «,.!,  that  the  .«d  wm  «n5S 
h«  «>.!  pkoed  there  by  hin.).  The«  th«e  elemenU  are  rZJlrily'in^Xld 
n  the  adm»«.on  of  the  paper  offered.-tha  authority  ot  thT^LVyS^rk 

The  eaubhahment  of  the«.  three  element,  i.  comnionly  .pokerofTAut JTa- 
**"!*  ."K '"."»'"'  »»««'y  n«ni«d  8.  &  bat  on«. 

ojrflnn  in  their  o£i.  i  mt?d3i«  C  ^t'hi^      SSTft^  .fe*  k«  h«  m«d«  diligent  Miroh  io  lii. 

v^^  I  ".»'^''  "rtiBcto  th.t  no  pn^'     wi^ 'j!S?i.,  ..r*»tfi*L" ••  «'  th,  officer 
hjd  been  Bled) ,  Utt,  WUcox  ,.  B.y,  1  S«7     JolfSi  f M  IS?*,  i'  '*»*•  1V«"-  "'^'''e.. 

aot  bei«  .ppolnted  by  Uw  to  oertify  tSTlWoT     -""•''  ^  -^"'*-'  «'•«■»•"».  •dmittwl  un.ler 
^!^LL*^,  ^y^  ••  8t.-«t.  1  Orert. 


Mnnot  be  foand, "  admiaeiM*  M  if  he  had  ••  ner- 
W?l      i**  *v"^'  (wrtiBoete  under  olb^l  h,U 


Siir^of  ^  z"'  \  (P^nt^nrtodian  that  no 
record  oouH  be  fonnd,  exdnded) ;  1848.  Hill  v 

S^  isTvlllir"  ""oT?."*-  •"'■^J-  cSL 

ira.'  1829,  Vickroy  ».  8ke  ler    14  8  A  R    era 

roe) ,    1848,  Apperuii  r.   Ingrim,  13  Uo    M 

•embU  (certiBcte  by  .  j,„tic*  of    h.  fcjfrf  hta 

pndeceaaor's  reoordis  lufficient)  """■"• 

•Comp.ro  the  lUtntee  rit«l  on/.,   |  i«74 

like  V.h?"p '"'"*^   ^'•-   *^"'''  "W    I  M" 

1«?7    1  im?„P-„^'-,«  '»"):  *<<*.  Comp. 

L.   1897,  I  10170  (legal  cu.to<lian'.  certiBcato 

L!  £!•?'•  '?«•••«"  rfilig^nt  e«min.«o» 


cannot 


iu^^7.  ^2"V  ''•"J"'"''  •J'»'«»^  "-I" 

Jll2!!!      "'•!  '  JyP"  '*"'»'  b.  fouii.l  art,  r 
Tillr"'  ."•wh,    admiaaibte) :    S.  I.    Oeii.   I, 

Jf»'^i'.'  ':  "*•  •  *  (ph^nnacy^U^l  «-tr..: 
«  Z    <*«"<»«•  ••  to  a  matter  of  lecoitl  or  the 

cate  of  "diligent  and  ineffe.-tu«l  aearch"  for  b 
IhC  11^^  '?'*•  "^  •  I™"'"  <»»"f.  rwWv. 
S..-'    '!Si"  ^'*  */»*•  •  *"»  (''P'  «'""<>• 

"^•.r*^"'*'^.  "',"'•'  "*«"•  "•I.  if  '"y. 

that  he  has  made  diligent  examination  in  liU 


•  ——-m.m,, -.  mtmm.  urn    h»       /.««.#  -■■—»' "'"umiv  Maminatton  in  tiia 

1894,  I  8732  (cerUficat.  nndw'S^l^  b»  T^H  .w  T*"  P"?*'. '■»«™n'«nt.  or  dooum.ut, 
th«  leml  cuetodian  of  a  documen°7hat  '^  h«  I^i  f  ^'  "  ?/"°*  >  ''>'""«•"  "rfini-ible  ;  ^ 
madeliligent  examination  in  hU  office  f^  a^^  m^  '  '  certified,  by  a  chief  clerk  of  th^  ™n,. 
l»p.r.  inatrument.  or  doonment,  «S  Sat  it     23)!  ^""^  '"''•  °°**"  »^  »»"•' 

SllO 


If  im.mi2      CERnwED  copii>^  ,x  oineral  ,  ,„, 

.u.Ij»  U,«  principle,  invol3  .«  L  .1  .T* '"''•'•*»"*  •»»«'np»  to 

tfliUoB.  or  oboolu.  uihaJiuJ!.  £l,r  "'«""*  "»"•»  -  -""y  encrusted 
it  i.  not*.  Whatever  U^vSet^^f^^'*  "°  r^"  '•*  •*^'«»<»-  But 
deuil,  th«e  rul«  e,i.t  bl^  Je  '  Tt  "k  **  •""""«  technicality  of 

,Jr:*rr;r.t;:;re:rt:r;^;^^^^^  '^^-'-r. 
:^3:rs:rrr:S^s:rirtS:raS^         • 

miMionei.'  highway  warrante   that  J   s  ""*^?''  "'  *''•  """"ty  com- 

J.  &■.  dgnature  or  ««1     But'  thU  .  •  '^'"'*^  "'«'''•  "<>  that  this  i. 

iuco,.v.l„cawhichTheu^VoIXSL°''^'""'^  *'  ''"^-'^  ^'" 
and  accordingly  the  policy  of  the  pSwS  ^ ."  •^'''*"'''^ '"  •'°'''  J 
defeat  if  there  were  not  other  mlSZy^Jl^tl^  f'"'^'  "'  '"*"*•"»'»' 
menu  of  theae  elemente  involved^  ira"th2lf."u'"*""«  ^'"'  "^"i"^ 
other  mean,  are  furnished  b/threi  wentljK?*l"5  T  "^^^  '^"-  ^hese 
blue  in  variou.  way,  every  expedieTt  Tk 'r^*'""''"'! ''«'»"««'.  which  com- 
the  doctrin.  of  J./^  J^T?^.  t^mm^t  1°  '"i  *"'  ^"''^- 
««/  a«X«»  (^.  5  2576).  and  .oT^dition J        ?•'    ^"  '^'^^'^  °'  >«'*■ 

Exception  for  ojLl  -iaUnJi    By^t^^^tZT'^'^:-'  ''"  "'''"' 
existence,  upon  the  document,  of  a  DurDortW  "thentication,  the 

or  .i«n.tu«  i.  ukena.  aufflc^;  Sn  "'tha7t7r" ,°'  "  ''"'"'"  '^ 
genuinely  all  that  it  purporte  to  be     B v  t^  i    J         T}  "'  '«"*'""  » 
evidence  need  be  offeLd  t^t  the  ioca1\,w  nt"^-^  °'  l"*'"'^  "»"'=«• "» 
alleged,  nor  that  certain  pewon.  a«  th.  offll  PT"*""*  *'"'  "'^""^^  "  " 
facta,  being  in  theory  kno^^tS  tri^ rT""",?'^  •"  '"^<»  »«  »« 5  theae 
By  the  doctrine  of  The  p^^n^SceSS'  Tl^  """"^  "''*"»"*  -'^ence. 
officer,  made  in  the  .haVeraroSS^Sffli^""^  T""'"'  °'  *  »'«''«' 
deuce  the  authority  and  the  incumbency  Tn^fh     '  T^  ^  ^'^iy^hh  to  evi- 
officer;  at  commoi  law,  LTexJ^ZTI      T^V'^'''''' ''^  <"  ^''^'^ 
State),  a.  the  source  of  all  lowlT  office/  w?*^  ^^  '^'  ^'^  ««J  »' 
authority  to  make  a„ch  a  certifiXbtwr.^  ?    "u   "^'^^'^'^  "  '>«^>"« 
ous  other  kinda  of  superior  officSThavel^L  'Y  '^'^^'^^<'  «'  ""mer! 

puriK-sea.    By  combinhig   heTe  thrL  Ic^Hh^^^^^^  ^^  "P-ifio 

certified  copy  can  be  easfy  accomprh^' xr:  ^^f '  ^'^^  «»thentication  of  a 
■HRout  the  application  of  these  ZS  Jf  •  ?  ^  illustrated  by  follow- 
it  fi«t  a,  a  domestic  certificaS  SZ  ITf^ClT"" '''°"'  ^'^^^^ 

.  £:if ;;rnt;T;  ifi^Ka^w^rt  1 7? -- ^^  ^- «-  -^  -e^k  o, 

-  elemente  ^  be  ^^^.^^Z^^ 


i 


,.iH 


»; 


f  1679  EXCEPTIONS  TO  THE  HEARSAY  RULE.         [Chap.  LIV 

dians  of  snch  documents,  the  incumbency  of  J.  S.  as  clerk,  and  the  genuine- 

ness  of  the  signature  and  seal    Here,  (a')  by  the  doctrine  of  judicial  notice 

the  domestic  law  fixing  the  custody  need  bot  be  evidenced,  for  the  Court 

knows  it;  (a")  the  incumbency  of  J.  a  as  clerk  need  not  be  evidenced,  for 

the  Court  knows  and  therefore  notices  judiciaUy  the  incumbencies  of  the 

principal  domestic  officers,  and  this  would  probably  include  the  case  of  a 

county  clerk  {post.  §  2576);  (a'")  the  genuineness  of  the  seal  is  presumed 

without  other  evidence  (pott.  §  2166),  though  whether  this  would  he  done  for 

the  signature  alone,  lacking  a  seal,  would  be  doubtful    The  three  elements 

are  thus  disposed  of.    For  certified  copies  by  other  officers  the  result  might 

or  might  not  be  the  same;  but  the  same  processes  and  doctrines  would  be 

involved.    The  statutes  often  make  express  provision;  yet  they  all  involve 

some  mode  of  employing  the  same  processes.    But  for  domestic  certificates 

there  has  been  little  real  need  for  express  statutes. 

(6)  Suppose  now  a  similar  certificate  purporting  to  come  from  the  clerk  of 
a  county  in  a  foreign  State.    Here  the  foreign  kw  regulating  the  custody  of 
such  documents  cannot  be  judicially  noticed  without  evidence,  for  the  Court 
m  theoiy  does  not  know  it  {pott.  §  2578).    For  the  same  reason  the  incum- 
bency of  J.  a  as  clerk  cannot  be  judiciaUy  noticed;  the  Court  in  theory  not 
knowing  who  are  officers  of  a  foreign  State.    So  also,  finally,  the  genuineness 
of  the  seal  or  signature  of  a  foreign  subordinate  officer  cannot  be  presumed 
of  foreign  officers  not  representing  the  State  {pott,  §  2163),  the  notary  {pj 
§  2165)  and  perhaps  the  Supreme  Court  {pott.  :«  1681,  2164)  are  the  only 
ones  whose  seals  may  be  presumed  genuine.    There  is  thus  a  halt  in  the 
process.    Yet  xf  possible  a  way  must  be  found  to  authenticate  the  document 
without  calling  witnesses.    Is  there  no  other  application  of  the  doctrines  in 
quesUou  which  can  be  invoked  to  answer  the  purpose?    Does  the  court 
know  nothing  and  can  it  presume  nothing  that  wiU  suffice?    The  Court 
knows  at  least  that  the  Executive  (represented,  in  the  English  theory  of  the 
common  law,  by  the  King)  is  the  source  of  office,  the  appointive  and  super- 
vising functionary  for  all  other  officers;  the  symbol  of  this  supreme  execu- 
tive  authority  is  the  great  seal  of  State,  the  affixing  of  which  is  itself  always 
an  act  of  State ;  therefore,  the  statement  of  the  King,  or  other  supreme  Exm- 
ouve,  as  to  the  proper  custody  of  official  documente.  and  as  to  the  incumbent 
of  a  particular  office,  would  be  admissible  tesUmony  under  any  conditions; 
and  the  official  certificate  of  this  supreme  Executive  (unattainable  in  person) 
""  A^«?l"^'^^.^  receivable  under  the  present  Exception  as  an  official  state- 
ment fdfilhngite  requiremente.    If  such  a  certificate  can  be  obtained,  it 
wm  suffice.    Now  he  affixing  of  the  great  seal  of  State  has  always  been 
regarded  as  equivalent  to  such  a  certificate,  whether  words  of  certifyi.i. 
are  expressly  set  forth  or  not ;  the  act  «rf  affixing  it  is  iteelf  an  Executive  act". 
having  such  an  import!    Moreover,  the  genuineness  of  a  foreign  seal  of 
State  IS  always  «»umed  {pott.  §  2163);  ».  e.  the  fact  of  the  presence  upon  a 

»  Th.  Mithoritjr  for  tiib  ou  b«  laffieiDnUy  Men  in  It  18«0.  IMl.  pod 
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then,  the  purpose  ia  atuS  xTe  Lp^l^f  tST"  "  "'"''"^''°''' 
State  is  presumed  genuine-  beint  .n^Zn^-^  ,  °'^*"  «"*'  "^'l  »' 

the  Executive  that^cuI^oS  of  tteSZ'  ".^l"'^"^"'  *°  «  ««'tificate  by 
the  officer  in  question^hTt  J  ^ L  tW^ffi"'  '^  "^r"""  "  ^^^""^  ^^^^ 
of  that  officer  (which  Lu  t  of  cou  L  n  f^'  "t  '^"1  '^'  "^^  "  "g^'"" 
ExecuUve  or  appoinLriwer^TrnS   Y"^  ^  ""ffi^ently  known  to  the 

is  the  mode  in'S^rrS  irSH  JoS  officT'"''!'"^^-  '"'''> 
authenticated,  without  calling  witne^  ».?/*?  f  ^'  *^"  ^  adequately 
law  otherwise  well  ^ft^^      '""^  '""'^  "'^'^^^  "'^^  ««<»*  *«  doctrines  of 

Suppose,  however,  that  the  certifying  officer  is  a  cl^rV  n#  „    -       . 
ordinary  administrative  officer-  hen,  i-      .1      \    ,        '  *^°"'*'  "®*  »° 
result  (in  be  obtained  with^liihrHirr*,  "^'Z^^  "'*  """"^  P"^"'  ^he 
by  the  English  comml''  aVS^^  .  ^J^  ^^^"^  °^  -"^ 

todian,  to  *^rtify  copies.  h7t  r^t  l^yl\'',Z  T^""^'  '''''^^  ^'  """^ 
the  s«d  of  his  court  (p«sumbTy.Sbvth  "^"  '"  "^^  ^''^"*' 

an  order;  consequently  his  authSfanffl  ,  ^u^  ""  equivalent  to  such 
the  court  seal  Now  if  the  s^fof  f  f  sufficienUy  shown  by  the  affixing  of 
the  end  is  gained    for  i  th?i;  ,,       "^  ""T  "^  ^  P"^'™^'*  8«'»'^«. 

Court.  horn!^\^JrtZ%ySr::i^^'''-  '\''''^  ^^  °"^^'  ^^  ^'^^ 
very  paper,  and  in  effect  stetwS  .t    '  ""'^°"^°8  J**""  to  make  out  this 

peLTvlng  auth^ri^t^S  Whe^LT/",TT'^  """"^  °"'  ''^  * 
be  presumed  genuine  ia^ZZJl.^t^!\  ^  ""*  °^  "  '""«"  *=""*  ^««Id 
2164).  but  if  ifwo.u"  r  o^i'rtrilTT'lK''"^^'''  §§  ^««1' 
c^  of  documents,  was  ^.o'^SL' S^ii'^J^'^"'''^^"'"'  '»  «>"' 

aut^:tSSn~s,;'::t:tetrr"  *''"•  *?^°'  •^^^''^  -- '°™ «' 

elements  and  orfShTn^rdriJ'"'?"'',"*  T*^  '^"«  unavoidable 
authentication.  The^Vui  aim^^'.""^'"'  ""?  «>»^«>»i«''t  method  of 
law  and  to  make  c^rSl^t  Xr  """^^^  *"  "^^"'-^  *^«  <^°"»°'' 

J"rther,andendeavrrrj^;r;upZirrnientTf^r^^^^^ 

"ess  of  sed  0?  ZS Tl^    ".1^' T*^""'^,^°^^^^^ 
geuuinenessof  thTs^Hf  the  mat^f  "**"  f  "^ '  f"**  "'"^  P^""'  the 
the  certificate  of  the^unrlm«  P     T       '^T^^  '^^"''^  ^""^"^  °'  "q«iring 
suming  ZJl^^JTZ  Sr  w  '""^''  '•'"  '^^  *"  State  and  of  p^ 
goingalongZta^rZ;  ^i^i-*^?°«  *°'°""*^^  *»»«  inconvenience  of 

So^tainletffixrg^Ve  ^of^stte.'^'A,""*"'  ''"^'^  ^^  «°™™-"' 
reform  in  this  resnect  in  tkl    T    »  5   ^    ^*"  ''"»  certainly  room  for 

not  to  hive  .ndTS  tha ttL  «7         '  '^°'"'°"  ^'"''  '"**  "P^"^'^'^*  «»«"" 
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visions,  it  may  be  remarked,  though  dealing  thus  in  effect  with  the  widely 
separated  doctriues  of  judicial  notice,  presumed  genuineness,  and  hearsay 
oflicial  statements,  are  nevertheless  usuaUy  associated  in  enactment  with  the 
statutory  provisions  authorizing  certain  kinds  of  officers,  or  custodian-officers 
in  general,  to  furnish  certified  copies  to  be  admissible.  It  was  natural,  when 
declaring  certified  copies  admissible,  to  provide  in  the  same  place  for  a  defi- 
nite mode  of  authenticating  them;  and  hence  the  two  sets  of  rules  — the 
admissibility  of  certified  copies,  and  the  proper  modes  of  authenticating  such 
copies  — are  customarily  provided  for  at  tiie  same  time  by  the  same  statu- 
tory act,' 

(2)  Authentication  hy  other  tutimmy.    The  whole  purpose  of  the  process 
of  authentication  by  presumed  genuineness,  judicial  notice,  and  certificates 
of  authority,  is  to  avoid  the  inconvenience  and  expense  of  calling  witnesses 
in  the  ordinary  way  to  prove  that  which  is  seldom  fairly  disputable     The 
formaUties  so  available  by  the  common  law  or  by  statute  are  tiius  clearly 
not  prescribed  for  their  own  sake,  as  being  a  necessary  accompaniment  of 
the  process  of  authentication,  but  merely  as  substitutes  for  a  more  tedious 
and  undesirable  method.    If,  then,  a  party  wished  to  resort  to  the  more 
cumbrous  method  which  would  otherwise  be  necessary,  the  hw  wUl  inter- 
pose no  obstacle.    It  has  merely  endeavored  to  faciUtate  his  proof;  if  he 
chooses  to  repudiate  this  assistance  and  proceed  by  the  other  method,  he  is 
at  hberty  to  do  so.    It  follows  tiiat  if  he  attempta  to  avail  himself  of  the 
more  convenient  method  speciaUy  furnished,  and  fails  to  employ  it  properiy 
he  may  then  nevertheless  faU  back  upon  the  more  cumbrous  method  which 
would  have  been  open  to  him  in  the  beginning  had  he  chosen.    In  other 
words,  he  may  tupply  hy  oth^  teriimony  the  de/eete  of  a  uHifieaU  of  authen- 
tteatton.    This  as  a  general  principle  of  evidence  is  clear  enough ;  it  is  a 
corollary  of  common  sense,  for  no  doctaine  of  evidence  penalizes  tiie  failure 
to  use  properly  one  kind  of  evidence  by  forbidding  the  unfortunate  party 
thereafter  to  use  any  other  kind  of  evidence  for  the  same  purpose.    The 
party  may  not  be  ready  with  any  other  sort;  but  if  he  happens  to  be.  he 
f  ""°*  ^  prevented  from  availing  himself  of  it    This  is  iUustrated  (ante 

■  A  ^'"ul  {  '  P"'"''P'*  '*"»'  *  P'^'y  °ff«'^«  »  certified  copy  which 
is  inadmissible  because  made  by  an  unauthorized  officer  may  nevertheless 
employ  it  by  calling  a  witness  to  prove  it  an  examined  copy;  by  the  prin- 
ciple («nfe.  §  1226)  that  a  party  not  able  to  exempt  himself  frim  producing 
a  recorded  deed,  because  the  record  was  unlawful,  may  nevertheless  account 
for  It  by  proving  It  lost  or  destroyed;  by  the  practice  under  the  Hearsay 
Exceptions,  m  which  a  statement  offered  under  one  Exception,  but  not  ful- 
fi  ling  Its  requirements,  may  be  received  under  any  other  exception  whose 
rules  It  satisfies;  and  by  many  other  unquestioned  imitances.*    The  doctrine 

•  Such  statata*  an  therefore  placed  in  the 
eusum.  H  1880-1(188 ;  while  .Utute.  and  deci- 
aiona  dealing  aolely  with  the  preaomed  gennine. 

8114 


ennaidered  under  the  appropriate  heada,  pout 

8{  3163-2168  (aothenticationi   ||  8174-21?8 
udicial  notice). 
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Thewr  are,  however,  instances  in  which  this  rule  of  evidence  n.n.f  • 
way  to  some  mandatory  nolicv  nf  .„Ko»  "«  »^«"o  or  eviaence  must  give 
the  document  For  SlS'^htw  a^l"  ?'  ^V'^'t"^  ^  the  uJof 
to  be  recorded,  must  S  authelMcrtif  ^T^'"  *''»*  *  ^^  «  <"d« 
corded  withou  in/the  «o^^^^^^  *  'TK"""^'  "''  *  *^«««»  "  "" 
missibility  of  BupplybX  deStf  Z™    r'"'''/'^'  •'^'^^"^  P«'- 

1031  ("^-ingto'iUloi^Se^'p^^^Kfear^^^^^  ^'-  <««•  "^  ».  E. 

cer  certifying  s  Jnrat  of  an  affiilavit  of  .  «I!l     •  ?^  v    •*"*  "STn'taw  of  »  foreign  offl. 

jurat  not  b.i?gid.lfa«the:«S^i«°p^"d:Jr^^^^^  ^""1^  »"  recordS.  "• 
of  court  under  teal) :  TThe  Ponrt.  „f  ,!•  c.  7  ^'  ''^  '  certificate  from  a  clerk 
cla«  of  offlcer,  her^oonLr^td  hT.ulrirv  !^^  ""'^f  *^'  ^""""^  "°«-  *«»  'h: 

.tillne«ltob,certifl«ii„«J;r/tSl'';2o1i«rrof^^^^^  ^'"  ""'y '»"" 

•nd  that  hi.  .ignatn™  wm  genuine.  FThe  S^„  J?  T      °°  '*'°°«^  '^  "«=''  «>«^ 

•utheuticte  •  writing  i.  to  perform  ce,^i„  A,  '  ^,'"'*"-  "«**  ■•  '"""W  ■]  '  To 

.uthentication  i,,  then,  mtjj  aWvenient  TetSn^fT  ^^ *""««»•  t^at  it  i.  «„ch, 
When,  therefore,  the  action  in  <iZZT<^lr^nlm^JrT^«  ST^'"'  ""^^  tWng.. 
inacerUin  forn.,  verifying  the  genX"™  of  th.  7  "^  "".""''"''^ '"''•»««'<«» 

pen,on  admini.tering  the  Ih.  it^Sj  Z„°Vttatmi  •  "^  '""  *''.'  '"""""^  »'  «»• 
affl.Iavit  admiwiUe  in  evidence  withZn.^.  ^.  ? *1'  " °°*  "'^''"^  »'  "•king  the 
ity ;  it  doe.  not  purportri^^^hroX  or t  eSi^  T'j.S:,'"^^^^^^  '""  ""''''  -'•'°- 
if  the  oath  wa.  in  t^t  lawfully  Watered  iZ.«S*^"  ■"  "^"^  "  ^"""^  '•'•'. 
-hall  be  of  no  effect  In^anse  th.'^offlrSTegicS  to  a™i  T  "",/"/  ^u^'^  -^•'  ** 
renient  method  of  making  it  admiMibl.i^  eHde^  .UK  T.k""*"  °'  *'  ""*'  ~'>- 
parol  evidence  might  be  intMuce^TthVhelriSt^  «  to  th?"  '"^'-  ^°"»«l°«"y. 
ture  of  the  clerk  (or  the  awisUnt  clerlA  «H<5  u-  .t  !.' '^°°"'™"' *»'*''«  «««•- 
.  .  .  Such  contention  re.U  I  tWnk  n«^^  !     •  "^  '"*  '*."*''°'*'y  *<>  »dmini.ter  the  oSh.' 

which  ,«,ni«.  it  to  appear  wriMen  Sthe  Jl^^fT  f  •""  f^'.'""  °*  ""•  '»"»«x« 
lien  on  Wug  admittedTrecoitl  itlnntindlTJl  nil"'?  ""h""""***  to  be  m«Je  . 
.tatute  -  to  all  whom  it  may  conc«^  wJ.«  J^T.  ^  »  "'—  *  """tun,  of  the 

verification  of  the  iig»«tur,'ori^(iic.r"  wl?h„t  ti'^"«/"*'f*'**  ""  """"""l  »' 
.  method  bmentionH,  H  doe.  „S  .jSr  to  tr^trio^-  •»<!•"  U  ««!,,  or  if,  when 
method  mu.t  be.  in  the  one  caSTman^  t^r^tW  1!L^"  '^'•'  "^  '»"«»°''-'»w 
party  whom  it  may  concern.  toThom^th^'.utS^  So  b.H.^JoSc.-.;  J^"*  '•"J  *• 
to  know  now  the  preaent  actual  fiwt  «f  "■'"«'  ™l"»re«  the  notice  to  be  given,  wishea 
l«wmaker  .  .  .  p^ribeTl  mlJ^L  f  T^  "'*.'""'  "  "^"^^  •ccompli.hed ;  ind  th. 
«.u.t  find  ^imitwT^A  S  f tii  ^"S'l^l'n'St''.  ""^'..^  *-  •»  '«"^  *-.  «- 
where  cIm.  for  all  the  ...enti.1  d^lL  .  ',  ^*  '"  ^  "^"'"^  *»  '""^  «>•".  ^d  no- 
-.tute  p^be.  a  methXf  Jvi'^So^^S  2?  w;:*  °'.r*'^'"-«*-  •  •  •  Here  th. 
to  he  in  wHUn,  and  made  ma^of  ^^.tr^  L""j;:;rSi;LT^^ 

S"  N^^^k--o?*l?^'.^rpr,VT     ^l^^  «•  "•>.««»«-  I ««.  eon.' 


•  ••"  EtCEmoNS  TO  THE  HEimt  «„ia  ,<w.  ,,V 

::ir  tsjr/  " '™"~«» -—«,  -p.-  «..  ^  „^  \  „. 

(3)  So  far  aa  the  queation  ia  involveiJ  «#  » i. 
certified  copy  n.<  pi^rportina  t^Ua^'llJT'^'^  genuinenea.  of  a 
the  other  modea  of  pr^g  ^ta  gemit^I^?  J'  '*'"^'-  ^'''i^-^.  or  of 
certified  copy  not  aigned  by  him  may  S  aut^.S '  ^f""'  ^''«*''«'  »  '''"^'a 
wntnig  in  the  certificate  -.  the  tS>  Z^l  1"^^  ^^  P""^°«  ^ia  hand- 
ciple  of  Authentication  (;«;.!  §5  ^m-TiesT  "'"  ''^  ^""•'"'^  P""" 

S  lb80.   Oartlflad  Oopiaa  of  mi-«-ii.        ^ 
cation  of  the  foregoing  priucip^o^dZ"^  »oe»B«nf.    The  appli- 
documenta  ia  to^y  a^^p^^^  ^^^if  '^^'''  °'  '''«  ^arioua  kinda  of 
statute.    Any  more  detailed^iSt„r»'^"'°""-''''  P"^«°t  »nd  of 
niay  howeverbegroupedundfrtSlrs^Sn'""    The  authorities 

irdS"S\r^  '•"''  "g^terS'U""^'*"""'  adminiatrative 
•in  aeaiing  with  the  first  eroun  mi^-w-  , 

•  Jh.  P^,„u  on  th.  .uBJecTL^  "•     """*^''  ^'  "  ^  »«  ^^Pt 
'ed  with  .loctrin-  „f  ...  "..'??i'~'.  ■"  .•<>  in-     V  ct  c.»»|7r-^n        ... 

C'»todr.  "d  no  C„^e;?«,°»,j7"  ">.  proper 
offlcr  to   w"o»    JSlZ^ihl'  "f^'tby  the 


i^^nt  _pniiciple ;  the  t«bl«  of  „-J.  1,™ 


•othoritie/on  .peot'kldi",^  ~T"«'  f"' 
roents  ;  for  «o<aVS  J^.  ^  Ian(l.offlce  docn- 
continiul  .^teS!w^'",1SS*  ""<»"  the 

ojkial  eopit 

other  kinda  of  doo^intl '?k! '  '^°''  TJ""  "' 

tion.  of  thia  Ch.Z  ,;;l"b,"£  P7T»'"«  -«- 

IlHnci,,,;fortW^Jrr.:t£r';.' 
"230,  und  M 


oy  tlie  elerk  of  thu  P.J^V.        A  "^"'nea  copy 

J>«ndwritiBgorofflrf,1',!d«'Z*   ^"^^  "'  «'« 

(reco.^  Sf  h.  o  d  Pmvin«  .;  r '*•  }^K  «  '« 
to Ont«rio or QottSm^^u^^!:'^'^  '*«""»*'l 
<*rti«ed  copy) .  th^  i^I?i'*  •■'  the  custodian'. 


803  (.  dtwoma^of  iS'it??"'^"'  «  T-  «• 
.-^iif^tM„."':^^"„«f     •'il^nniv^r. 


eoirfe.  of  official   CMt-S.*^  »J*«  ^r^'""' 
of  "tan  of  th*  ni^n-jili    «.'^P*"»   "'"''f  seal 

KlnjZ.%r.P^U,X  :5S7  '°  ''''  ^■'"«' 

^^^."miT'h:".™ ?",t/'^"'""'^«'«^;     M'S^M'^oete'"-.''    ^"WWolVc^trs" 
0.  M  (certified  copyT~„li^*    "^'^  '  *  «  ^iot     mentT^^??'  ~P»"  ^Mtnimliiition  doc": 

«Ue  "'»**'»*»' «>'tJw«OTwninent  of 


•it»  ■  If  iCvZi "'  ""^""ne  "t « 

o.S;;,hXun\Vo»[K'''V'V'»««>°"'^- 

copie.  ma,f  hj^ra  '\'!!:/'^^7\^^r. 


-.--fr-T 


in  mind  (according  to  the  forpo^j  •    .  *  '*** 


position  of  anr  peraon  wrtiflir'"""*'"''"''"''*' 
Ixx.k  kept  in  a  den,rtmVnt  of  «,.  S'  '""y  *»  • 


«»nifob«  gnat  >e.|   .jt»i    ^  ?  ,'  »'«»»tnre  and 

(•"•^trate'a  oati 
"•7 »  «tu*t«f'  - 
*•  8-  1897,  c, 


f  itio-  of  .raw„f '-ni^h-s.; 


*-.8.  1897,  c.  244   i'lMi    .'i^Oiko  Ont. 
by  one  of  th.^  ""?"•  P^^iWe  by  cmiHed  conv 


«  fbfge,^  of\hf.^.P^f  of  .ignat„r.,T 


(like  lb. 


...... ..,.  <,'v|iin  nnc 

(like  Can.  8L   1898    n    «i    »".>*";''  "•"•  '•!  »• 

I ») ;  1 12  (like  iK  I  n )'\  *J\i.i  1?  (likL  K 

I  U  like  ik  I  18)  .*,''•  ?,tl    <l!^!  *•>•  f  ") : 
(rexister  of  Wrtha,  etc     nmJLKf' V""  *«■  f  M 

Bev.  St.  c.  246,  I  loS^."*'  •"•'ogoua  to  Ont. 

fiallyirke Can.  SrifL'^lriVJ' ,**("•"»•»•  i"  the'muV' •■1\"\  J  29 

d^|«rtjnent.I  docnmenU) ."  |  o"  Ifi!'^}  ""' """«  ^rtiSSdCv  of^h""  '•'''P"^'°- 

liriiited  to  tilt  piDTinoe  rf  V.ni}  li*,  '\  *  "•  but  part  rwli^?^  of  the  niniiter)  j 

t»..ti«Ily  like'ibnbnniW''  »">(">•>-  "cor£'?f  W«k"' *  *> '  «•  ^^ 

province,  than  ManftoL^i  ?f';'/l»f  «°  ?tber  iwS trl^'il^''  ."-"i-S".  i 
wili-ns  reffniationa, 

"«o;t}»o't?:rr7i»'^'«^VMa-;i: 

certihed  copy  of  th.'^Ti  f*  •"   P™»»ble   by      "''v.r^'-  -.-— ™  .a  ,o* 


Mrf«'?^Joclru^£^'l''"s^^^ 

'n  the   and*  Jen.«ml!.r    "*"'« 'o  or  depoaited 

atrlS-f'-^^'^-^Jh  W^^^  ^,  ""  "^ 
•Igiied  by  the  proTind^  jd'.*  *  <""-"«>??, 
dooument,  thairS  JJXlf^r.'"^'  ""f  •"7 
Itirtniment  ite-lf,"  witim,?L"  ,*°,*''«  original 

i"  the  pnblfe  'work,  ,lVlrtm^''.°''''""'''t"'«tc.; 

1  «py  of  theBiteT',??"'!"'  V 


•We  by  certillid^o^*rr,J"'  W'-poaiUona  pwyl 


--'"uy,  wuiiout  any  pmof  of  »ii.  J^'.^'r"'"^  or 
or  troth  of  the  attwationi .  a  ,f?J!  "«n«tnre, 
«gl«t«and  .ppurtwSTnTdl' i  "J^f^'Wi  *bip 
by  oortodiM.i'^certi fl^  «SSi?'"I""»  Pn>vablS 
^"^"tptc,  pro^S!;  S^,IL!m"  J^"*!'"" 
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•uthority  to  certify  copies  (so  that  the  decision  depends  chiefly  on  the 
adminUtrative  law  as  to  the  proper  custody  of  the  original);  that  the 


(uoaatjr  ragirtiw'i  oaitiSad  copy  of  tba  ngtotrr 
of  a  cartiHcBta  of  putnonhip,  aOniiHiUe) ;  c.  99, 
I  88  (•KcnUry-tnunrer'i  ccrtilM  copy  of  mi 
Mtract  of  thii  booki  of  tbo  county  ooundl,  ad- 
miadlile) ;  |  101  (Mcnurr-tmiiurar'i  certified 
copy  of  1  niunty  council'a  by-Itw  or  regulation, 
adminible  without  pmof  of  Mgnatuie  or  offleial 


tlied  copy  of  ebarira  bond,  admi^bU)  j  c  14. 
I  ao  (rwiatiy  of  births,  etc.,  proTabIa  h«  the 
wgtatma  certified  cony);  e.  70,  |  100  (nrn- 
Dicipal  b;.h«,  proTahle  by  certified  copy  of  the 
aeereUry-treainrer  and  any  uember  of  t^e  coun- 
cil nnder  corporata  eeul) ;  c.  78,  1 11  (tMOMter'i 
oertificata  of  record  of  atook-bnud  ahall  be  eri- 


«li.~»«.,i .    -"  iYit'^i"r/  70— •— "■  — "'"•     »«ruiic»woi  reoora  01  atooK-Maud  ahall  be 

oharMter);    c.    115.  |  14   (county  accretary'a     dance  of  ownenhip  of  the  brand). 

certified  copr  under  oAcial  seal  of  a  certifieata         Mm  Scotia  ■  fter  S   11^  1  l«  t  si  11- 

of  return  of  election  of  sewer  eommiasionanL     ---.-"  ^^^:  .""T-  "*;  "™'!  «•  '»•.•  »l  (in 

admisuble);  St  1881,  e.  15,  1 1  (prooUmationa, 

ate,  of  the  Prorinae ;   like  Ont.  B.  8.  1897, 

c.  78,  f  23) ;  I  a  (uraclaniittiona,  etc,  of  the 

Dominion  ;  like  ib  )  U) ;  f  3  ("  no  proof  ahall 

be  required  of  the  handwriting  or  olBcial  poei- 

tion  of  any  person  "  thus  certifying ;  and  the 

copy  may   be  printed   or   written  ;    compare 

Coua.  8t  c.  48, 1 18,  ntpra) ;  St.  1887.  0.  6,  T  18 

(renter  of  marriages,  etc.,   pro»«ble  by  the 

regutrar's  certified  copy);  St.  1889,  c.  11,  i  8 

(ngiatored  marriageHiertiHcata,  prorabla  by  oer. 

tified  copy  of  the  clerk  of  the  peace  or  tha  i«gia- 
t^'iL,  '!'/'  '^  10  ('»"«<;>"« Mta  repeal^); 
at  1901,  c  0  (repeal  anspended  until  pracUma. 
tioo  by  Ueut-OoTcmor)  ;  St.  1893,  c.  24,  |  2, 
aa  amended  by  St  1894,  c.  II,  and  by  St  1898, 
c  17  (lettera  patent,  certificate  of  incorpoiation, 
or  other  document  "  purporting  to  incorpoiata 
•ny  joint-etock  company  under  any  law  "  of  tha 
United  Kingdom  or  a  British  colony  or  tha  Do- 
minion or  a  nrorinca  of  Cnnaila,  or  a  State  of 
the  United  States,  is  prorable  by  a  certified 
copy  by  a  notary  public  under  official  aeal,  cer- 
tifvmg  to  a  comparison  with  the  original,  Teri- 
fled  by  «ffld«Tit,  provided  a  copy  of  the  certified 
copy  and  affidavit  is  served  on  the  opponent  six 
days  before  oiTering ;  the  noUry  to  certify,  for 
a  certificate  of  incorporation,  that  tha  copy  ia  of 
a  certificate  duly  filed  or  of  a  certificate  •' pur- 
porting to  be  that  of  tha  Secretary  of  Stete " 

under  what  pnrporte  to  be  tha  aeal  of  office  "). 
Nem/omnUaHd:  Conaol.  St  1892,  c  18,  |  8 
(dociimenU  belonging  to  or  depoeited  in  tha 
aurveyor-Mneml's  office  an  provable  by  certified 
copy  nnder  his  signature) ;  c.  67,  f  6  ("  all 
proclaoiationa,  treatiaa,  and  other  acta  of  Steta 
of  any  foreign  State  or  British  colony"  are 
r?o!  '•.  ?«.u  ^,V^i-  ^"•"'-  8t-  1877,  c.  48, 

1893,  c.  81,  f  13) ;  e.  96,  I  20  (filed  certificate 
or  incorporation,  provable  by  colonial  secretary'a 
certified  copy) ;  c  8, 1 188  (simiUr,  for  Uste  of 
rotors,  etc.,  except  counter/nils,  in  election  in- 
quines);  c.  108,  f  11  (certain  documente  con- 
cerning newspaper  publication,  provable  bv  tha 

writing  of  the  said  aecreterr  being  doly  proved  "L 

,f?.';^';!?j:'^7_-,c°'»o'-  ord.  wos, «.», 


SMtors  certified  copy  of  mining  rules  to  be 
missible);  c  78.  I  83  (clerk's  certified  copy 
of  assessment  roll  of  municipal  corporation 
aniler  corporate  aeal,  admiaaibht,  without  proof 
ofseal  or  rignature);  c  99,  1 127  (registrar  of 
deeds'  cert  fiod  copy  of  reUway  nhna,  etc.,  filed, 
to  be  admissible) ;  0.  100,  f  155  (council  reso! 
lution  coocoming  intoxicating  liquon  is  prov- 
able by  elark'a  certified  copy,  without  proof  of 
signatures  authenticity,  uulsaa  the  original  is 
expressly  denied  as  a  forgery) ;  c.  168,  T4  (like 

?7nf^  W-"-  ".  «„")T|8  (lika'iU  |8h 
I  6  (like  lb.  |  9,  specUlly  mentioning  the  prov- 
Mice  of  Hova  Scotia,  and  including  also  any  ter- 
ritory of  Canada) ;  1 9  ( "  nrocUmationa,  trestles, 
and  other  note  of  State  of  any  foreign  State,  or 
of  any  British  colony,"  are  provable  by  copy 
nnder  the  seal  of  the  Stete  or  colony) ;  f  a 
(like  Cm.  St  1893,  c.  81,  I  12,  anpl'ying  the 
tart  portion  to  any  "grant,  map,  p\an,  report, 
letter,  or  official  or  public  document  belonoinff 
n,!*  f?^*^.  '"■  '."/  department,"  ete.) ;  |  13 
(lika  ib.  f  17,  including  alno  tha  hooka  of  a  de- 

riitment  of  Kova  Scotia) ;  1 14  (like  ibi  1 13) ; 
17(anbsten»UllylikaN.  B?.  OonsoL  St.  1877 
c.  46,  I  15):  I  1»  (certain  filed  or  Roistered 
towaship   plans  and  allotments,  provable  by 

2*I??SL  *°P''  """  ''°'*"*  ">  certein  cases) ; 
f  81  (Uke  Csn.  St  1893,  c.  31,  1 14). 

OHtario:  Bey.  8t  1897.  0.  28,  |  47  (records 
and  docnmente  in  the  public  lands  department 
M»  provaUa  by  copy  atteated  by  tha  comniis- 
aioner  or  aasistaot  commissioner ;  copies  of  li- 
censes and  other  documente  issned  uniler  certain 
statutes  are  provable  by  atteated  copy  of  the  same 
offioen  under  tha  department  aeal) ;  c.  78,  I  22 
(proelamationa,  orders,  rsgnUtioos,  or  appoint, 
mente  by  any  chief  ezacntiva  officer  or  head  of 
department  of  the  Oovaniment  of  Canada  sra 
proyaUa  by  eopy  purporting  to  be  certified  by  s 
clerk  of  the  Pnvy  Q>ancil  or  by  the  minister  or 
deputy  or  secretary  of  tbe  department,  or  by 
auch  acting  offleer) ;  |  23  (similar,  for  copies  of 
auch  documents,  from  au  Ezecntive  Council  or 
department  of  a  province  or  territory  of  CJinaila, 
by  the  clerk  of  the  Cnnncil  or  the  minister  or 

or 

_ _.  .„  .„„  province  "is  provable 

by  a  copy  "  purporting  to  lie  certified  nnder  the 
hand  of  tha  proper  officer,  or  parson  in  whuae 
•  23  (;iMnm.^te'h:i'o1.;ri);^"r""T"""'f-?'  '"**°^r  ■"«'»  »"<='••  or  pnUlc  document  U 
thf  de»2Z^?  „f  ^Si  *  ^  ^  depoaitad  in  placed,"  without  further  pjoof)  j  I  M  (entJy  in 
by  attKirj™y°'rt^ JS'^l'*"'*":  r  '^^,«^k  k'Pt  ta  •  gS^JIt de^  t 
depotyT.-!  2i  «  25  r^^SSZ^'  °'  ''**  '•J>"'«W«  ^y  eopy  nnder  oath  «,  afflda'rit  of  sn 
"I-uiy; ,  c  23,  J  .is  (Territorial  aeoretery's  oer-     olBcar  of  tha  department) ;  |  29  ("  whenever  a 
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ii  103O.1684]         CERTIFTED  COPIES,  IS  GENERAL  ,  ,,^0 

certified  copy  is  itself  authenticahln   #«.  -. 

d.utio..  f™„  th.  ,,ro^.r  cutely,"  ,c^l'^-  ,?^     fff  "SS'^"'""  ""'»"'?  to^rt'w  •  «   g/r 

8«i,t«yof8tJt.„?'l.'i.Tl*S?' _'»»'*"■  ^y  th. 


it.i..p«;i.lly.lL^  th.t  th.?ig».r«,  o  tZ 
orw.D.1  u  fotK..a) :  t  710  (in  certain  ««.,  Loo? 
of  he  fon^iiig  by-Uwi  by  ««d«vit  U  liriuS 
•ibl*);   c  248,  f  107  (rewliitiou  of  birf  of     if'Sri^n"*!'""""  •°«n»'   )i  I  1817YfielI|.notii 

tificat. of  " th.  he.d of . ";?bu3or d'il""^ 


f  486,  lupra) ;  |  10«  (iMpNtoi',  .•.rtificate  ofm 
fiquor  hc.n«  to  b.  .TidoJc.  of  th.  f.cta  iut  J 
;;!i?'jM  '"»''f  ?y  «•'  tho  J«»P*ctor  "wfuJo^ 

UlVv"  !•'•»*  ""d"  tl".  Gnat  ai^  of  thi 
Uit«d  Kiogdom  or  »y  other  of  th.  British 
Dominioiu  tra  prorabl.  "bv  n^n.TinC.;- 

o.t'f c,"'  '!!•  »»">'?»»  tt'.^f7ffl.r  hS 

toe  office  of  t^.  ivghrtrar  of  loan  conwrationiL 
or  u«,ued  by  hin,  are  provable  b,  h2  oertXd 
<»py»nd«r  official  m.1),  St.  190^  c  88?  1 1 « 
in  pr««Niing.  nuder  th.  liquor  ict,  ^i  IhM 

ence  etc.,  of  a  liotn«> ;  and  no  proof  of  hk 
appointment  oraufnatiin.  U  nece««KV  replaoM 
fv^J^L.^.^-*  *<«'  ■•  St-  1908.  c.  18  in 
*^J;/;^'  *  "*•  "'l'~''^  «"d  h.  folliwini 
■ubslituted;  an  original  by-law  of  a  ninn°3 
corporation,  when  produced  by  tlio  clerk  or  l^i 
officer,  .hall  b.  r«iired  "  witL„  "  '^f  "^  "^ 

rll'  T'f,"".  "»'—  »"•  or  niWof  them 
i.  .pecully  alh«ed  to  b.  foiged) ;  St  1908  o  iS 
(«|.l««.  c.  228.  M  884.  48r7  0,  V»^' rtth 
corre»|iondin«;  numbera).  '^      " 

.,.,^f"  ^ifttwn*  Idnnd:  St  1889  c  0  •  91 
(like  Newf.  Con«l.  St  1892,  c.  67.  j  6  bl.t  in 
eluding  act.  In  G«,t  Britain.  IHand  the  dS' 
mimon  and  th.  proWnc^  of  C»n"di) ;  |  M 
register  of  ..larriMje.,  etc..  out  of  th«  P^o'nc. 

copy).  I  27  (like  Can.  St  1893.  c.  81  t  ll  • 
public  d.icuin«nU  in  genenl)  •  (  28  (lik,'  W  n.' 
Conso.  St  1877  c  411  tin    J.r',""'*.''-  Br. 


.w.)i  iT8i«  <b^b  or  »S2  ••''Sr„'iTr- 


to  Protnote  the  end.  of  jiutic.  ")  •  I  lao?!?!? 

sreiM^u  ins%rtoTx£?- 

«coM.ng  officer.  «ceivabl.  „lV?/en«e  o  'M^ 
adoption  and  continue,!  .xi«t.nc.  "  ^^1?.  „i? 

of.JJneetorSdat!:S?ru.T^ 
H  1?M^9«*?5!''  ^'"■^^'  f>y  certiBed  cop?^! 
!?  t«™nil^  (8«!t«tary  of  Sut.'«  certified  SpT 


■S3 


-  -.  .  •  itiuriaciai  ireaaurer.  (^rtifiatt. 

/™:.^^" *'*'■''-'=  ^Wamo.- Code  1897  1 1811 
(cnatodian'a  certiHoito  of  regiater  of  marri^ 
.to.,  kept  by  Uw  „  chuKTrui.'';.:;?^ 


Toi.  m 10 
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fcrtilT      ™  'r''>''   »  '»"  (offleial  analvsi.  of 
fcrt.lurr  or  chemical,  prorabl.  by  copy  Snd^ 


:';,f 


1 1680  EXCEPTIONS  TO  THE  HEAB8AT  BULK        [C*,.  Liy 

pended  to  the  copy;  and  that  in  both  of  thm  napect.  namerona  aUtntes 
in  eve^  janadicUon  now  provide  apeciaUy  for  oertain  olaaaea  of  documenU. 

?»!2!L**tt  !?"''  "porintoBd^Oi  i  n    t«HtotWoa<wn«d»««ckli«lor'<Jln„t- 
(raconlcd    bond  of  MMtitor  or  aciBioiitntar      hmd*. jr^\r^^  «™iaw  mm  oi     ui  notn, 

Uin^  8  sir*.  i»a.  iM  (irtiad  «^or  i":    SE^  ^"^ST^  **'^  ""^  «"• 

M  not  ■ntborind) ;  1840,  Johuoo  *  M-n-w     ■^{.•r-!-iiu.i™  j  '  •  *?'•  ("••'•tMy  of 

Indian  Und,   tho  oriirinal    Wnir  kirt  totki     rJtiS^^!^^  boiA  of  •  U.  8.  8l.to  or 


Stophon.  »  W-twood,  28  id.  718,  719  (corti. 
«ed  copr  of  Imd-pitonu,  ote.,  from  the  U.  8. 
Und^olBc.  tad  U.  8.  tndiui  bunto.  oertiM  by 
u      ■etins  oommiMionor,"  nifflciant):   1881 

Jjornl  of  >n  oOd^  bond,  raqnirad  tot.  AM 


rto..  of  O.  OonoS  A-oBuTomSu  ru  of 

E1^!KLi T^  "?*  '~«»n>l«UH)«'^po.iud  „nJ 
"3»^.te """Ob.  Wpt  in  hi!  oAcT  ■doiii. 

H-ii     J      !T"r"  "  """tor  of  docnment. 


jrW'n^  of   bii  Mthority  to  orti^^mZ);  t^^t^A^  ^a.J'^  'f^  •dmiiidbl,) ; 

1890,  RobiniMm  *.  Cabtlan,  »1  id    47»«i  l^^T^*  "^  •""i""'  '^  of  oomml»bnT 

«  So.  «s  (U.  8.  " p.tonC  JmltSd  "Mi  tl^ M^  P^~"*  ^  T^  t»nKript) 

proof  of  iUeiMBtion").  ^"  L^Ik7  ?L'""!6°?'^  *»»"  •«»»»•»'* 

Alatka :  C.  C.  P.  1900.  f  1030  flik.  Or  A.n»»  m    •T?'"''  •  "V  MrtiBad  copy  of  "  the  proper 

tir«.  OF  .r-n.!.- 1  -.   -'..J    .,'.  ."TT:":     """\?' •"'State,  county, and toWDthip officers 

BTojjbl.  bjr  the  legal  cuetodiu,-,  certidil  copy) 
I  8891  (otfcial  bond  of  an  er  cutor,  adminUtra- 
toi%  giiaMan,  or  commiwioiMT,  or  of  prinuiral 

prorable  by  the  legal  eutodian'a  eertiSed  cow 

8ut'«  «  r"'  »  !5»?  (contmcta^th  tK 
Btoto  or  an  officer  or  with  a  oonnty  or  for  a 
connty'i  ben-Rt,  made  nnder  legal  anthoritv 
and  kept  i.  offi,.i.l  coatody.  fn^  X"l'. 
todun'aa-rtHed  cmy  nndi  ifflcial  aeaC  o"if  he 

S?Z2^  '^'^  ta  caaea  of  tfie  thiw>ece.l. 
i  £.r?^i'  «WeBd«it  in  an  action  on  .uch 

a  iwWic  writing  which  a  citiwn  ha?  a  riaht  to 

iSSS  J.'^'^."'.';'**''  like  eir^T. 
"^J?.   *!*""«)  ''  }  !»«»  (<>«rtifl«d  copy  of  a 
written  taw  or  other  paUie  writing  of  any 


«ro,  or  execntira  record  of  taid  dietriJt  [of 
II„?il''a^'.  "^  My  Suto  or  Territory  of  t'be 
•ny  DolitiMl  labdiriaion  of  either,  my  be 
proved  bT  the  nroduction  of  the  original,  or  br 
a  copy  tWi;  cerrifled  by  the  dltk  or  otlu^ 
perwn  hariM  the  legU  coatody  thereof,  with 
the  teal  of  the  court  or  the  oOcUl  aeal  (^  nmh 
peraon  affiled  thereto,  if  it  or  he  hare  a  aearor 
otherwi*  authenticated  aa  lequired  by  If  908. 
iSASf-f  *•-  B.^8tat«t«'»f'^. 

of  tUlT!"-.  ^'-  ^}'P'  *  »«««  (Secretory 
»  «t  T''n'<"y  •  ««*«««d  eopy,  nnder  aeal,  A 

Sn^til    I'SF  "'-""''*  P^H  •♦•'"'to  """k* 
depodted  in  hit  office,  or  of  any  law  or  bUL 

puWio  or  pnrate,   depodtod  in  hit  offio.  li 

SI^M    if"  P»W««offloen"of  the  Territory. 

R7.wftr  53L;1!1'^,~PJ[.'  ""^  •*••.  »VtEi 
i«A>    !«»««»■  of  anch  woorda";   to  aU 


i  1870);  -t  1871  (certiH:d"c^Srof '"^'.^  of  tl^oSSST'."  «''"♦'"  •«<*<->»i^  chn^e 

and  ofBi^iaT  papem"  of  notwwriMbllc. !SS2?  a*  Jl    "^'"•J.    u>"l*r  the  public  aeaFof  the 

«bl.) :  1 1872  (U  t„iu  1^  the  TeSS^.«?,SS  &"!.  '"^i  ""i^bl.)^  1 1918  (-  Otlu^r 

a  deUnqnent  officer  or  a^nt,  a  tran  "Zt  fndJJ  ?    .'!L".;'J?"'i!*  ""r  «» .Pn'vd  «  follow. . 
official  teal  of  the  kwful  poetettor't  boolu,  etc 


— .  ,  r^  •«wiui  poeteitort  bookt.  etc 

oontoining  ttatementt  of  acconntt,  and  rartiflei 
copiet  annexed  thereto,  under  official  teal  of  the 
tawful  po«««»r,  of  "bond.,  contract,,  or  oth«r 
jwpert  reUtint;  to  *  the  account  and  filed  in  the 
ortM  are  admitible ;  but  in  .uch  rait  on  a  bond 
SL.!  1 IJT""*"  'Mtrament,  who«i  execution  it 
denied  by  twornplea,  production  of  the  original 
•>»U  be  nvmti);  |i87«  (oertifled  copy  V  a 


2iao 


1     !»«..    tZiT"^  ~~i   ""  proved  la  loiu 
rL^^lii'  ^'^h  »'  "■»  8t«to.  by  the 
^^*u^',.^  d"pattment  of  tlie  /tat.; 

flS  A*";!l*..°'  th'/nited  Sutee.  eerti- 
filtl«Iv       '^  •Jn.*''°"  d«P«rtment«   r.. 

2^tt,;fihi.LJ?'or^^!^'>4!J: 

^uraal.  of  tho«  bodiea  wapectiTe^ro^  elt)^ 
SdZ"""!!''  'l.^  P"bli«»«d  atotite.  or  «»- 
lutiona,  or  hj  copiaa  oertiflwl  by  the  elerit.  .  ,  . 


if  1«5(^1684]         cminED  COPIES.  IN  GENERAL.  ,  ,««, 

Theae  stotutM,  with  their  tadinn.  ^«u-  i-  . 

•-  "^  -  w^iT^r^jSLira  y  '""^  ■»«•' 

».  Tb,  ..^,  or  .h.  E,«„u„  „  u,.  .,_^„  ^'  '""J"  °'  excessive  and 


._.  ..__„^  V,  •urTreinn,  or  br  i 

tlierrur  iu  •ohm  iiubliu  act  of  »»■«  ». — ";•"■"" 

Ih.  U,.i.e.l  8uJ,  6.  A^Urf  .  mis',!;'""*  »' 


c..tiH«i.b,  tb,  i;^i:ii;;-^^j»y;~pr. 

«rcbu.iu,ri,t„g„^'"^» 
»  couir  mrtilUI    k_  7u_  <  ""? 


iwnu  of  taj  otbor  cuu, ,«  ,  «,t„  g,^.     .      . 

krr  per  thrrMf,  tOKethxr  with  a  mpmJL..      .^ 

S-Uryof.t.teTug.oTtlf.'aTSi'^i'riS 
or  I'ountv  court,  or  nuvnr  »»  '.^V'  ■"i*"<Wf 

8..,e  ,h:ft  '•'. V'«^»'/-'tia^  ?yfe 

cer  haviDg  tho  kml  dMtodr  of  ik.  «ij     .' 

rountry.  by  tb«  original,  or  by,  <»t,»  el-TiG 
by  the  laK.1  keepar  theXof  %  A  ^I.S!?"''^ 

.uch  country,  and  tbat  tb.  «p» WnT.  «2«i' 
by  ll.eolfie«r  baring  tbe  h^^JfYt^f 
ment,  ,n  the  a.pa.Hmenu'^  tT  uSiU  fe 
government,  by  tbe  crtllkat.  of  tb?  I^I  IT 
t.Kl,»n  tb..rsofj  anhfi,.  g  n»„^%'^ 
Coininisi.i..neni  in   litoi.  by  anlMMtnHn.'  i°* 

hi?  .««I.  if  h«  hoa  0^  with  .WuLu  i  .1" 

or  oon.„b.r  .«^.n^trrniWtal''rrek 
forei«n  TOuntry,  to  th.  effeet  th.»  VkTi         "™ 

origin...  orJ?*.~P^itl  M.S?'  :^  If 
««  ni«»  ba.  Tk»r^,*ta.lZ^  mareoi,  aa  tb. 
the  o»ieii:i  2;,  of  tbe'SSSrWn.  offll'*.,".?''" 
!«■  -ny,  or  if  h.  b.  th.3Z  °l'!rv!'JA«« 
*n>l.  umler  tb.  acal 


SUt.  and  by  blin  del7tJ  "  i^^T"?"  "^  "''• 

tynlug  to  t«naaiUoD.  In  thS-'l^-l";'  'f 'f '" 
of  .ny  tow.,  or  city"tac^t«t2rT,^,"r'.!' 
tb.  cfark'a  or  k^-ner'.  ~TiX!r  '  I""""™.  I» 
pwtaaeaL  or,  iTMn.,W^5!?.  '"^  "»•*"  ""^ 

I  4807  W^rf'r„  «,:S2  't'  a"/:  .""^P'"*' » 
proTah  •  br  c»rti«««  -„ill:       j  »<>»'lu.rtnitor, 

booka  tbara  kant    n».iJ!ii  T' ^"  *"  fword. 


of  anch  court");  «v5a      «?*hi"I.%!;";'  "*''  PP"*  «'«>  fa  hS" 


.«•••>   « ..«,  /2    "*'  °'  '"Ob  coort"):  Civ  r      7La 


r 


(county  i^^r^xr^rrrt/ii^y 

1«rtne™h,p  ,«fi,ter.  -Imlaribi"  ;  pJl'S  1 872 
M,  F,.rla„d  r.  Hoo.  8  Cal.  m:W(noSili; IfSl 


offico 
4281 


(count^hS'a  «r5aTl,  "l'"'*"'**.'  «  «'« 

potation  ••);  IsSS   "  H^J^',.*^^'  "'  »'"«  <=^ 
^«UrTof5ta??$'«JL«5  ""v^  W,»8 


^^         -e"^  la  a  reeord  ar  other  docuamit 
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thougbtleM  kguUUon.    They  .«  vain.  Ucau«  elthw  they  mewly  ,t.t« 
whrt  wottld  by  the  Americau  common  kw  h.v.  b«,n  conil  J"/ J^; 

in  IIm  ottitodjr  of  ■  pabtio  offlc«r")j  |  412 
("»»y  rtiiorU,  or  docamtnt,  or  iwitr,  in  tba 
eoMoilv  of  ■  public  oflhier  of  tbi«  SUU  or  of  tha 
Uui«<id  StatM,  within  tbb  8t«U,"  i«  prov.bl*  by 
oaona  copy  cprtiAea  nnUtr  official  m»\  or  r»rf. 
■•J  by  bU  odth) ;  8t.  18»4,  p.  74.  §  8  (c*rtUi«l 
oopy  of  tho  nnUU/T  of  ele.  Uoim,  ndiuiMiUe). 

WjwAAl  IDulrici  ifi:    Co,,,,,.    8t.    18B4, 

c.  20.  H  18  If.  I  like  U.  S.  Jfer.  St.  H  883,  8»8. 

M«.  884,  88<l,  »0«,  907);  f  33  (.nj  "iurtru! 

m«nt  of  writing "  lawfully  "  luign]  for  uf«. 

kctpin^  in  any  «««•  or  couit,"  pntrabla  by  tha 

•••■litT  •  crrtia«l  opy  undm  offlcial  aeal) ;  c  30, 

I  18  (inarriaga  licrans  an  J  .ertificata,  prorabla 

by  the  Supreme  Court  clejk'i  certiAiKl  copy  of 

rjconlunaar  court  eaal);  c.  IJ,  |  77  {r«irj*r 

of  dwda  certiAed  copy  of  certiBcate  of  incorpo- 

ration,  admualble) ;  CoJa  IBOl,  f  107U  ("An 

MenipliBeation  of  tbe  record  under  tha  hand  of 

the  kee|<er  of  the  wine,  and  the  aeal  of  tha  court 

or  olH.  B  where  aiich  record  niay  ba  made,  ahull 

IM  ffi>oJ  and  tulBeiniit  eridenoa  to  prove  any  rec 


ZT  wlHiS"'/.  '»?>.  »•'>»'  •■  lutamational 
Co.    78  Id.  M7,  48  Atl.  768  (.ited  aMe,  1 167«) 

1887,  c.  189.  |«  (probate  regiatar'a  c^rtlfl.d 
w^.lea  of  recorded  .xecutoi«\  eU-.,  accoun™  i^e 
coJpta,  etc,  adioiarible) ; «.  107, 1 9  ( "  J|  «clu 

aBecting  Unda  in  DeUware,  prorabla  by  «tteate,i 
cou.«  of  cttatodun  under  .^^1 ;  alao  b/ thil: 
ord  «f  tb«  aame  or  a  certiOed  copy  when  re 
oordeJ  la  any  Delaware  county)  i'l  14  (",rv 

1-K«1  ly  In  tha  cuato.ly  of  a  nuMIc  olHcer,"  ,.„., 
able  by  c^tolUn-a  oertiBeJ  copy  and.;  L,  ■, 
c.  35.  f  10  (county  recorder'a  record,  or  a  c.  r. 
t  Jed  copy,  of  any  inatrument  '•  autfcoriie,!  I,, 
.«.^..      "eonW.      aHmi.ail.le);  St.   ]9o:j 


.rd'„,*le  or  enteral  i„  anyrfth.  SutL  o7t«  wMic  offlc.  Ifth  '  a?" ''  "'"^  "'  "^"^  '»  ' 
ritoriea  of  the  Unit^l  Sut^a  ;  and  .1,.  .^niH^l  K  tU  Miln^  i^!Z  *  "'""^''^ '"""''' 
of  the  party  purporting  to  be  the  k«e,K.r  of  anch     ^TZ^*^^^*  "Hi?  1''  "?,'*'""  "*'  "' 

If  Dona  exUta,  under  private  teal ; 


>.i. -.  —  — ^T  •"-■«"  t  ""u  iin-  'Truncaia 

of  the  party  purporting  to  be  the  keeiKfr  of  anch 
record,  aouum|uniad  by  auch  aeal,  ahall  ba  orfma 
/ocie  evidence  of  that  fact "). 

Coniitetkut:  Ckin.  St.  1887,  |  313  (Saontary, 
of  State  a  certiBml  copiea,  niider  aeal  of  Srat^  of 
reoorJn,  etc.,  in  hia cuatotly,  admiaaible) ;  1 108< 
(Secretary  of  State'a  exempliried  copy  of  a  Taw  of 
another  of  the  United  Statea  offlciiflv  depnaitud 
with  the  Secretary  or  in  tha  State  UbiBiT,  ad- 


k«»*jKi      i."ii — ~7  '"••^  uiiaer  pnvace  «ei 
bat  thia  ahall  not  prevent  the  Court  from  n- 

for,  "If  tha  mm  ahall  be  deemed  Deceasau' 
•  ilU?'!"  '°!  the  •iliuioiHtmtion  of  juatice"  ■ 
I1M7  (countr  judge',  .ertified  copy  uSder  court 

tion,  provable  hy  the  Secretary  of  StaUN  , 
i..      ~[;y,'">'l''  the  great  aM>1 ;  a  charter,  l,r 


muwuis;;    •  iub»    ("Cntriea    or    nconla   nt   •II       tia.  ,  ' 1  '     .        "«~ii»«rT   III    siaie.1   I    • 

public  okel  and  coVratio"^""'^ofU.e1^     huleSISLl'""'"'  '"  '^l'"}  '  '  '=»'•"".  '/ 


pointe.1  for  that  purpoae,'' provable  by  certiBi^ 
oopy  under  hand  and  offlcial  aeal) ;  1 1090  fSac- 
retanr  of  Stote'a  certiOeii  copy  ander  aeal  of  a 
alock  oorjjoration  a  certiflcato  of  orsaaiation, 
•dmuaibie);  f  1091  (recording  offlcer'a  certiBad 
copy  or  a  memorandum  of  revenue  atampa  affixe<l 
to  a  reoonled  document,  admiaaible) :  I  1093 
(cerk  a  cerUfled  copy  of  iBcoida  of  pioceJdinga 
of  town  board,  of  Cedth.  common  prei,rietoi? 

Jjlm|arible)j  J343«  (Secretary  of  StaV.  ce^ 
tiBed  copy  of  article,  of  a  rail^ad  con«ration'. 
oj»in.zation,  admiaaiWe)  ,  |  8446  („ie,  under 
•aal,  for  a  ooi,Ml,dated  railroa.1  cor|»ration,  ad- 
S  Ti  'fV  .*  **^°  (town-clerk-.  cartiBed  iopy 
SoJi-T  /  7"'l.'fP^''"'"»  "o""*-  «ln>iaaible)j 
:l  ■  ""!:"-'='"""^  ■  "ftiBed  copie.  of  common 
propnetora  reconla.  admi»,ible) ;  {  39«0  (Secrts- 
tary  of  State-.  certiBed  copy,  underV-al  of  sStT 

k'  '  'Jt'  *?'"'*  chemut'.  ce.tiHed  ropie.  of 
for"  nh,?  ""°''™^  .•dmuuiible) ;  {  3120  («ime. 
.l^™"^'  commimioner.'  certified  copiea  of 
proceeding.) ;  St.  1897,  June  9.  c.  324  (certiBrf 
copy  of  a  Toat  bond  of  the  treaaurer  of  il  JviSS 
bank,  recorded  with  the  Secretary  of  State  adniu- 
..ble);  1876,  Wil«,n  r.  School  Diatrict^ Conn. 
lflO(rej«:t,„g  a  town-clerk'.  certiBcl  copy  of  a 
TOU  fuma  at  ■  meeting  the  legality  0/ Which 


2122 


county  commb-foner.'  election  ntum..  .,i,„i,,. 

«w  ^i  ?•  ^-  ?»*  (exemplification  ol"  . 
patent-nicord  bv  the  laud-commiaaioner  under 
•eal.  admlaaiblej:  1902,  Florida  C.  fc  P.  R  "  v, 
».  Seymour.  -  U.  -  ,  88  80.  424  (a  mnni.-ln„i 
ordin«.c  I,  p„,val.l,  by  the  clerV.  <LAilU 
eopy.  apart  from  .tatute).  ceniuw 

any  poblio  officer  of  the  State  or  county  ".hall 
give  «UBcie«t  validity  or  authenticity' to  "' 

papCT  of  BK  or  other  matter  or  thing  in  the  n. 
an«:uv.  office^  or  pertaining  themo,  to  adn.it 
L  L^" I!,"'*''"!!  )  ■'  «  «218  (thU  certili,at„ 
IL.^.^  r'?*'^  •'^''""*  of  documenta. ,  t, ., 
required  by  law  to  remain  in  the  offi,e.  I,„ 
jiecondaiy  evidence  "of  thoM  which   by  law 

IuuJT'T^^  forponitllon'.  recird..  ,,ru;.. 
aide  by  the  keeper".  certiBed  copy  under  se„l 

judginenta  miiat  1«.  authenticated  under  the  "„  .,t 
aeJ  of  State) ;  {  6237  (law.  of  State,  He..  „t 
the  U.  8.  are  proved  by  copy  under  «■«!  of 
State  etc.) ;  I  6238  (recorfa  in  a  public  ollic.  „f 
a  State,  etc.,  of  the  V.  S.  are  provable  bv  tlie 
Keeper,  atteatad  copy  ander  oflicial  aeal,  certi- 


»"^"-l      c"".™  COP,,,  „  a,»„.^ 

have  been  made  oertain  by  a  nneml    l 

«u..  of  «u.  with  culpable  tor^muj!T.l  ufZyTu^,''^'''  '" 

l"t  four,  tbm  tn  h,  uair<>r  th.  ««.r^TT     ."'•     '•»'   )  i  I  1408 T^WI.."  "''•''•  "'  *>>*  orl» 

r«,i...,l.)i  im,  B»k.h  I  riZ^^'*!±'r'  "»  t>~r*r  e»;Mr",.T  »:T  '••^'■""on  from 
W,  M  (li.„fed.«u  military  •  .  it^,"^  *^"A  ""d'"  If  ™,...^VTi.|«  L.  "•  "'"*  •»'ieh 
wmM  coiiy);  1881     Jick^n..  -    i  l      "*  ''Z     ""y  ««l'y  thenar  „'„.'*  7  "'•"•»  of »  ronv 

1.1.  m.^yUm^  ^:ry  7 .  hfr;?!!  ?^  -imUti,  ir/„7  ^vr"  ''"*'"•?.  •»'•"  ii 

tim  l>r.,b.t«  Court  of  AUUiiiIl  !^1.?^»  i    ^  .'"      r"""*'  •"  bi.  .n  «r^.^!*Lj"  '  "  »*°*''l«i   it  U 

i«  -pwlly  .l.nl«l  ;  iwb.  ■>„  „"'?f  O  H  P  "     ""''^'  »»■•  "ri^»^.  ^t™".  "i'?.?'  •"  »'"^ 
r.  lloMi.  n\  Id.  13  M  8   If  »oli7i.-.5r' ."■  *^-      »o.  40.  I  18  f.Ji.iB   i       ''""'••«l    )i  Ht.   I8M 

Uiii«iio..«,  tn»Uo,,  .,,,1  oiliw  .^^'  Allproc- 
tl.i-.  KqK,bli«  or  rf  ,„v  ?oVliL"u?  ?'  •••««  of 
ju.lK„,.,lt.,  dec.™,?  IZn  Z  o  h.^  <"';  ?'.' 
I.r.v«,li„g,  „f  any  coiirt  of  I,..,!      i  '  ■''"'"■'•' 


coriK,«.,„;rb7,i7s;::',"' ™wof  •rtici«  or  i„: 

Prorable  by  Ihe  clerk',  .iS.?''.'''''  »r*i»"'c«i, 


i..ft  or  other  l.«l  Zul,,"  „,    l^','""-  ''■«"»• 
HI«lorJ,no,itedin,,BV"?-t^  »«".  or  codicil 

ti,at«i  ™rtob;,d?,fiAl7"'^ ='.'•*  •"«•••»• 

P"rp,rt  ei?L  toVi^W  "^^J"  h'!'''''!'*,'"''" 
court  nr(in  the  i.»M.7!!r       i.    ""   "*'  of  "ich 


of.i»«ia.w;7„:/;'^ehTud7XMhr 

S;srcrrrir.i'"?r^^^^^^^ 

»«•!      But  if  .ny  of  the^^L    •'.*  '"'^  ^-  "» 

h;,„„h.f„„  J^"?Ht7vewL:?j:r  r  •"'•^  - 

««I»-.  tively  be  Tlml^t^l    rl!^';  *•"  ""«  •h.ll 


h.e„  received    nev"S„c.lT.""*r'  '■°"'<'  »■"• 

t.,e«..i,  «h,„'". ,;"  irn'ec'^.^?;;' •'■'^fCr'"' 

nature,  i,r  of  the  tmt K  «<•  *v  ^^'  O'  of  the  «uf. 
thentn   where  ,„rh-?.,^.,*^'"**'r'"'  •t^'h^ 

^'>  "I'l-ewuK  to  Imie  l'fi'/'''"'?'"»rf  of  the  per- 
/v.  ende'nce"  or  K  3iTt'h';"r^f'"''r.'' 


-Py  of  i'^toM-  o*f'fwrn?,t"*'r'""^ 
•nd  eon,t«ble.,   adrolLiwT.*'  '*f,\  "!  J"«i«« 

«™»r'''  <*«ifi^Xy  m.Ie;  om'*,"  '®,'""' 
'"or-l^  .iocumenu.  e?J7  I '^m.  ?*.*••'  '*•    of 


nwnner  „  if  „,ch  „ri,H!l!^''"  '''•"°f'  '"  'ik' 
P-iiod„e'^S^t"u'wTKX".^ 


"iiryeyor-.  certlft,,!™:.,.  J™  "'?  '"-onler^  or 

field-note,,  efflb^)*  U"  ^i'-^'r-r";"^^ 
'*«>rd,  iiroynble  bv  e..»i«  i  '  *  "  (notery'g 
•«>1  of  the  notlrv  n^  V  ''  '"i'y  ""»''f  oBcial 
cn.tody)    c    J39'^2',?f  • '^ou.uj.  ^lerk  h.yini 

copie.  of  ™,«™  'dJiJ'f,  (  o'-n-clerk',  certilleS 


!B,./> 


:3«l 


I  IMO  EXCEmOOT  TO  THE  HEARSAY  RULIL        [ftu,.  UT 

g«mnl  autate.    Thejr  an  hamful,  \mettm  Umt  not  oplr  add  to  tl..  i» 
p.diaH,nU  of  th.  pcofMlon  and  nmka  n^-J^U- -TtSy^mdUfaril;; 

■■rk.  Me.,  pioTkbb  by  MHilM  (oiw)  •  1  ^' 


r  i»imI  eommiaiiiaiMnL  pnriibla  bjr  th*  M(r» 

f7«  (Otorkt  efcrk'.  Mrtill«l  copy  rf  pap.,; 
ttly  HM  in  hU  oa<>«  .aa  of  UUlriot  noonU. 
•dmMUe) ;  c.  M,  |  its  (rartiM  copy  of  .rtT 
elm  of  inaorpnrntjoo  and  cbangn  thfnwf,  uadn 
i.,y"'  •««l  of  IllinoK  aUmiMibl*);  r.  \ti, 
I  7  (docanwnti  kgiilly  d«pMit«|  in  th«  oOfl*  of 
tb«  OoTamor  or  Bwntary  of  Hut*,  proTubl*  by 
!   . rT}^'^  *  <=?'*"'••  ."opy  "'••Iw  »«tUI  Ml) i 


tl«»k  ■  .tlatni  copy  widw  «.!) ;  •  WS (Uiik^ 


kMi.io.  o^  tb.  8UU  ■nditor,  pro»il.l/by  hi.     SowSTS  S?7;iLJlvt2^,i?f  "'*^H  rnw.^ 
cwi««l  copy  un.l-r  MM  miTiM*.  UJX     K.t.  ilrt  •  I'Ti  i  /  it^K'"^  «W »«»"  cor. 


-•--IV  — .-.  onifwi  •niij;  IMS,  Morrl- 
ion  ».  Hlnlon,  S  III.  487,  tit  (»  owuiaU  to 
omcW  eb*r«ct«r  niiul  UMrt  it  u  of  tb«  timo  of 

l« "?.«•)  ""'L'  !"♦•  '"-i"'-  Unahlln.  6  id. 
847.  m  (.-.rtiHo.!  cony  of  .n  illMnlTy  rt^onbd 
•ihool  nomiaiwionor  •  bond,  culndwj);  IM4. 
Watermmi  ».  BAymomt,  S4  i.1.  43  (ctrtilltd  cony 
or  tn  offi,'i«|  ranmy,  udmittod  under  itatatrV- 
J870,  8«,ly  ,.  W.lli  51  id.  1*) J«rtiW  «nta 

'iMn?'".-'  "!S,.V-  '•  '•»«J-o«n  «dmlttil)i 
!?"•  ^t'i'V  '■  Chi«(PS  1 15  hi.  120,  US,  8  K.  t 
448  (u«rtiH»l  copy  of  *  city  ordlnanot  i«  iridme* 
not  only  of  content!  but  of  ptiMun  and  nablicfr 
tioB.  nB<l«r  lUtiite) ;  ia»4,  Cbisaao  a  kO  B. 
Co.  ».  Joii«.  149  id.  881,  878,  87  II.  E.  J47(i.||. 
joad  rammimionrn'  achcdol*  of  imtaa,  etrtiS*! 
by  th«  commiMionori,  admiaaiUa  ai  naaino) 

Imiituia:  Bot.  St.  1S»7,  |  4«S  (l»i(lalin 
aeU  of  any  Stat.,  rtc..  of  thi  6.  1.  toV*.I^ 
tb^ntlcatwl  by  hairing  th.  Mb  "  th.rn>f  afflxwl)  ; 

!,iif '''IS"^  •?''  ^'^  '•"♦J^'leW.  "inanV 
public  oflo.     of  any  SUt^  rtc.,  of  the  U  8 

«*  prowW.  by  th.  keeper",  attwtation  ondw 
eoort  of  the  ooanty,  or  of  the  Ooremor.  Seen- 

Mr.°ff'«i?i5^!"'='""'.'^  ''•^p"  °f  "!«i^t 

rf  the  (xmrt  ahatl  aln  certify  aad.r  official  m1 
that  the  JMtioe  to  qaaliUed  ;  If  certiRed  b^o^Jt 
the  others  the  grMt  Ml  .hall  be  annexed^ 
I  «5  (eopy  of  a  aututa  oertiSeil  under  the  SUta 
»««1  by  the  SerrvUrr  of  Stat,  to  be  Uk>ni  ftom 
..Ut»te-ho,,k  depif,.!  in  hi.  offlc,  o^th^C! 
Hbranr  and  "  by  fc  b^Iierrd  to  bar.  }»,„„. 

Territory,  iwlmiMibl..)  j  1 471  (loci  reconU,  oOc 

provable  by  the  ke*i»r'.  .tteiution  SnJer  offlcU^ 
«.al,  and.  if  no  m1  exirt^  certiHed  by  the  clerk 
or  court  of  the  ooanty  under  u>fflbial  mD- 
f*  f"i  "^>  ««'.  8087  («co,d.  of  the  ^8, 
^.-ofBce  and  offloe  for  nle  of  can.1  or  Hiehigan 
rmd  U,,d^  provable  by  the  keeper*,  or  State 
ZtY^  "'  SecreUty^  certifiwl  iapU);  |  480 
(legulatire  act  of  a  V.  S.  State  oVTerttoiV 
prorable  by  the  Secretaiy  of  State'.  oertiW  w^J 


por^.Mi ,  r7ii.(oaSi;;r.:2:^"^;:,';[; 

""'!•••»«  (county  eomariarioiMn' rMo^l^ 

th.  offln  of  th.  Smirotery  of  Stat.,  ptorabie  |,r 
hto .,rtlllrfjopy  ondn itato m^i7m»lZ 
tectlr.  ModatAm-i  arttol*.  prowfl.  S  » 
jounty  iwonler-.  owtiW  wnyTf 7 wiVn. 

wlld«t«l  hydraalifl  oompania)  1  1 8078  fimur 

sLteTJdC-KKSl  Wy  ^'^liTZ 

by  th.  eouty  ebrk'a  nrtlM  M|iy)i  |  41.13 
•opy);  I  •ia»(tM-payMiit  ratty  o^  the  Unik 

Kwyr.  M  Ind.  89,  S6  (cwtiM  eopr.  bv  the 
8«>jH«y  ^  State,  of  articU.  of  .a2Ztlo?,  „ 

S"  ^  !?? '""  •tatutory  pmf  fay  errtiflwl ,,,.» 
«f  anrinted  rtatoto  hook  i.  not.whSr.  .  ,   '7 

«T>M«  of  all  rerord.  and  ratriM  or  paper*  1-. 

niento    in  th.  offiea  of  th.  C.  8.  wirvfror-wi. 
Oj^latir.  journal^  p,«,,bl.  h,  an  "o*,.  X" 

f  4«SS  (onlinaneea,  acta,  etc.,  of  a  municii*! ,  ,,r 
175  (Seerrtary  of  State'.  eertilM  copy,  ,,,,1 

poirabl.  by  oertiHea  copy  of  th.  rarravor  ,r  of 
copiM  of  rnord.  In  the  offloe.  of  th.  .nditnr  nii.l 
.records  notle.  and  return  of  aerriee  a«  toter- 
taJi^ii?H^J'^•^*•  "•■""Me);  14624  (r* 
am  '^  ofpwt-t-reeord,  admiaiiMe). 


pett7  fetning,  bat  ther  ako  »     tj  '   •** 


"■      '  fur  Mh  It. 
Uw  of     . 


'■    Hi. 


town,  pronbl!  !.i  rMtlI!i  ^  <*>••  rf  ■  eil*  or 

MaUiukii:  Stote,   ISM    ■  f«>« 
pp»r  preprrljr  ia  th*  oO^  !r  .iT.i'**^  « 

"yor,  or  i-«iir7^w/£^*t£  ■»■»«?  ">^ 


IT 


•  "J-m.  for  coB,pt^|k^.  W,  •d»i-IW.) ; 
•p»ctor*i  mroni  copy  of  „.„/,  *.*'  («»hMro  i,^ 

—i  ol  8l.t.  V,  ^"'^*  «*rtiae.t.  under 

•**'  •"!  of  .  r»«,rJrt  «^i«    .    ^fy  ""J" 
•JKuplmtioB.  ,diiZlbW .  ri,  "li"  2'  ™rpor.i, 

»««>»,o'  «  brdn  eoA«,,ir'jL!:  *??  («»eorpor.. 


cur  undrr  offlrl.l  Jl)  7 1  iSS,",*  V*^ 
-  '"o.of.nyStrtrMMoo*  is?  (•  '•.•  " 
«ty.  or  town  mi  otthiv'ir^'^'J°^r< 
birth!  ind  narrlinL  «^.  J  i  '  '  •***•*«  of 

l«s  i™«.«^i  -_J  ««»ine  ».  BoniMbel,  S  Roh 


lis  (crrtiftM  copy  hy  t£^^  '?  •*•  "«. 

"flee  of  pUti  th.™    ■iL^****?''  "^  •be  land-     e.  ViTV:."",""^'''*)  5  P-  8.  e.  ila  "t  77  "S"!" 


?•  111.  i  4<  rJZ  7j.*/l".-.  «•  113.  S  44,  R.  L. 


'(T> 


Jl«80  EXCEPTIONS  TO  THE  HEARSAY  RULR         [Chap.  UV 

a  imiform  simple  rule.    Add  to  this  that  the  tendency  of  ,0  many  and  «> 
varying  statutory  peculiarities  of  detail  is  to  impre«i  the  profession  (toth  0^ 


iri  (booki,  papcra,  docamenti,  «nil  nconi*  in 
the  extvuUre  and  other  di-|«rtrwnt«  of  the 
Commonwealth,"  or  of  any  city  or  t«Ha,  nrora- 
We  by  attested  copy  of  the  offlwir  in  cbawL 
atteated  by  the  aecnury  of  the  Oonimoawearti 
under  ita  leal  or  by  the  clerk  of  the  city  or 
town)  J  Stot  188*.  0.  330, 1  8,  B.  L.  0.  IW.  i  4 
(certiBed  copy  of  a  foreign  corporation 'i  api<oint> 
niBnt  of  an  attorney  for  aenrice,  Hied  with  the 
corporation  coininL«ioner,admiMible) ;  St.  1887 
e.  214,  I  78,  R.  L.  c.  12(1,  |  4  (Mnie  for  a  fori 
n^n  iniurance  corporation,  HIingan  appointment 
with  the  luaurance  commissioner) ;  St.  1888  c 
429,  1 13   B.  L.  0.  119,  I  IS  („,„„  for-a  foKiini 
fraternal  beneHctarv  araotiintione,  Hliog  with  the 
taauwnce  commieitioner)  j  St.  1839,  c.  387.  i  1 
B.  L.  c.   175,  f  78   (clerk',  attested   copy  of 
onlinancM  of  a  city,  by-laws  of  a  town,  or  rem. 

St  1897,  c  444.  |  21,  R.  L.  c.  29,  {  20  {certifl* 
eate  siijned  by  a  town  or  city  clerk  or  assutent 
clerk  for  the  time  being,  admissible  to  prore  the 
recoMof  m|ma«e»,etc.);  St.  1903,  c  4i7,  {{ 13, 
80,  58  (certified  copies  of  certain  dacum>mtii  of 
incorporation  admi«ible);  1850,  Cm.  ».  Chase, 
8  Cish.  248  (clerk  of  a  city  or  town  may  certify 
«>pies  of  votes,  ordinances,  or  by-law,) ;  1895, 
Com.  ».  Hayden,  188  Mass.  453.  40  N.  fc.  816 
(certified  copy  of  a  town-cleik's  m  irrioge-reconl, 
admitted  undfr  statute) ;  1900,  Com.  rTCorkery 
175  Id,  ««0,5aN.  E.  711  (co;,K.n,tio„  coS: 
sioner  s  certifieil  copy  of  a  copv  of  foreign  article* 
of  incorporation  tiled  with  commiwioner,  admit- 
teil  under  statutes). 

.lfi»Ai-^,» ,-  the  statutes  in  thU  jurisiliction 
reach  the  culmination  of  crude  snperfluitv  • 
Comp  r.  1897  I  10168  (certified  copTesmusi 
be  attested  by  the  ousto.llan«  offia«l  •»!  and 
If  a  clerk  of  (he  county,  by  the  court  ^al,  eicept 

«mrt  of  the  Siprme  Court's  order);  {  10164 
(affidavit  of  new;,naner  notice,  prov.%ble  by  the 
custodian's  certifo/  copy);  |  10169  (iJnenL 
"oonK  etc.,  lawfully  %U  I  reconK^ 
public  ofB-e  provable  by  the  custodian's  certl 
able rU=  '.'"i?'  (""■"'■'r'  orfinances.  ^. 
S  iSioVm  "'"ks  or  reconler'a  c.rtifi^io'py) ; 
f  10198  (documents  file'  or  reconled  with  the 
Wnl  of  control  of  St.  Mary's  Fall,  ship  «in,l 

K'Mf  '^"  "!""'?'•«'•».'"»•••  certiflcf  oopv)  I 
I  lOJOl  ((J.  3.  siKiial-aerrice  record  of  weather 
conditions,  provable  by  the  cistoilian',  ZniM 
copy,  in  civil  caiues)  j  |  ,305  (^nifie-l  o^mToI 
State  kiidoffi  ;e  field-notes  surveys  «tfl.X  the 
oom,i.i«ion.r  under  seal  or  by  the  reristarrf 
dee.ls.  admissible);  {68  (n-cirfs,  eto^  1„  the 
office  of  the  .Secretary  of  State,  p^vable,  ete 
•'f, ''!"  ?'"'«"«  ^I'y  nnder  the' grelt  t,|  of 

1 1703  (soldiers  (lisoharKe,  provable  by  certified 

by  certifle.1  copy  or  ab.tra<t) ;   |  2.185  (consta- 
ble  a  bond  provable  by  crtifie.1  cojy  by  the  iSin- 


Aip  clerk)  i  i  8871  («im.  for  the  oooaty  clerk's 
certified  copy,  nnder  official  seal,  of  a  Justice', 
bond);  tim  (county  snperyii™'  ri»S  o' 
boundaries  |»rpetnat«.C  provable  by  the  conntv 
•nrveyors  record) ,  f  8681  (county  Jlerk's  <»rti^ 
fled  oopv'   ""J"  "«l.  of  a  notarj'.   records 

of  village  incorpomtion,  provable  by  a  certified 

f  8759  (village  ordinance,  provable  by  the  clerki^ 

I  ^«  ,  •   *    ?**  <":"•  '""  '^^y  ordinance)  • 
f,f^  'r'"Lfi"  •  «'•'*■•  ««*««»  copy  of  a 
lucent  in  villag,  condemnation  proceeifoRs) 
I  8240  (same  for  a  city) ;  |  2968  |city  decUri 
tioa  of  incorporation   p;,vable  by  iertlfirf  cS^y 

I  8878  (mnnicipal  survey  -  plat,  provable  l.^ 
certified  coiy  of  the  reRuter  of  decfc  or  auditor 
general) ;  ^^3386,  3387  (eounty  supervi^n'  „ 
.urvey  of  .  municipal  plat,  provable  by  the 
register  of  deeds'  certified  ropy)  (  3394  (pibfc 
improvement  r«olution  of  a'^fnuiiicipal  Sel^ 
eta,,  provable  by  certified  copy) ;  |  J427  (^,t^  ' 
introauction  pro.*e.lin«s,  p^Vabll  by  oirt"fie| 
copy  ;  f  3S79  (tax-roll.  provable  h,  cert  S 
copy)  J  S  4239  («,n.retion  rf  gredes  of  highway 
ami  railroa.1 ;  resolution  of  a  5ia«l,  etc..  provn^ 


SIM 


ble  by  certifl  »1  copy)  ;  M  is'^Iari  affl'dTvn 
notice  of  election  lor  a  comity  road  system  or  0 
Ujriug  out  of  roa.1,  provable  b>  the  coJTy  Jlerk^ 
oertifled  copy);  |  4877  (court  certificate  of  ron  | 
Proc««lmgs  provable  by  the  register  of  dw^l  ' 
certified  e^py  ;  |  454I  (reconl  of  a  isiuU^t 

tZi'ri^T"'  p^y^"' "'  ccrtiC'Top;^': 

t  4617  record  or  certificate  of  death.  i.roval,l, 

^?S«in1r~''^'=  ,»/"«  (to^ship'K 
resolution  of  removal  »f  ,„  officer,  provable  I  v 
certified  copy) ;  (  5103  (pane™,  etc  ,  in  the  ofil  'e 
L Ji« J""""'*. """"nWoner,  provable  by  I'u 
certified  copy  nnder  official  ..al  U  6140  (in,  r 

8^rei':^""'?"Sj'''P°'"«*  '»  the  office  o      he 

nr..v.w-*K  Iv"'"'^  commissioner's  reconU, 
provable  by  his  certifie.1  copv) ;  {  5278  (certm 

aealer,  provable  by  the  conntv  clerk's  certified 
copy  under  circuit  court's  «nil) ;  f  S301  (,.1 

certified  copy  umler  seal  of  the  l^rd) ;  |  633b] 
Oownship  clerk's  certified  copy  of  i  town,  i 

m««i^J^"Ty''  =  «"25,  6428  (IkmhI  of 
•npervUor.  prohibition,  etc.,  of  liquor  trnffi/ 
provable  by  certifie.1  copy);  M6140    618W^  ' 

Stir' nl; '  V^°""  ?&•  •*»'^'"« -J"'"^- 

-i.fc  '.k*  •    I  *  '?''"»d  company's  bond  fil,! 

copy) ,   I  6468  (street  railway  and  electric  Ik-ht 

rs:^;:::  <»"«ii-i«tion  ag,;em.«t,  ^;« ,  t 

the  Secretary  of  State*,  certified  w^py)  •  t  7000 

Mi;;i'    I  7^^  'he  register  of  de«l.'  certili., 
">py) ;  I  70IW  (nwordeif  deer.,  of  sale  of  pn.p- 


the  bench  and  at  the  bart  with  f  i,»  *  i 

atatuto,,  fo^alitie,  i.  tCZl^i:^  TZ^' ^'^^'^'''^  ^  ^'^^  P-i«, 

»  7637  (plS.  et-iTf  ..umm^;  "rt^S'SJ;)  i 

•wkution'.  power  of  .ttornev  to  ^Lf!    ""'^'^'' 
fifd  COPT)  I  it  8«0l««i  1  /'""*•''"'"•  <*rti. 

■ibie);  in  the  followin«\«^„„T.  '  !!^i'  y*™* 
by  the  eu.-todi.n   n.n.fll^i     o''  •  ""tlHed  copy 

«wotution  of  corpoiHtioM  of  ti^M\     *"'"'"  "' 


••  V  «.         ™f|"niiion«  or  the 

»  0481,  «510  (pi»W,)»,  M  wM..?'  J!?^ ' 

I  em    hotel)  s'YSwb  fexJ^ittt"^,?"")  i 
I  6961  (,t„„  hinJinp),   »V7»8t%M7''2^^^^ 
7034.  7035(mii.ii.K)rH  70«  7n«  ?^L  'i*^'' 

7U5  (electric  riifht) :  («  7lfio   »?«' '- •*  '.'"'. 
(printing  .n-1  PuWiJhfn'g)  "Jl  Tils  '  ?2b^if 

^n,fit);  lU'iS' a-^i^* 'yi  rVe's? 

(summer  resort) i  I  7«5«  ,„,L^  T^' •   »  '"'^l 

1 7736  (ioci.1)  •  i  ms  Vfil*     ,  (.""""""rt'c) : 

(l-n-rolent)!  I  MM  fhn™  ^'•''^''"J'")  ^  »  »»» 
843M.r,.t!i;CT,^'?W""d);M84^ 

thieve.)';  "nSsO  fH2^ti«rr"t'"»  ^ 

"rioaT^tii„lXm^r«T7';;i'i8'irr>'''' 

"-.iation.  ;18«>  Oilman'!' ir"^f"/  "'"^ 
by  I.W.  n-Tlv.  .  "I^*?!*"»?.!i'y.  "W.  but  not 


byl.w  n»;u7"^«?;*"»;'jb;«led,  but  noi 


tody."  SJ.i«ibTe  rrwa^^ffi'd'"  '"•  "^• 

the  official  cuetodiai  *f  «.«!??"',  ^''^  ^r 
tion  by  printer  etc  ^.1»?  ■/^''""  "f  puWica- 
««1  4;  made'ev  de'ncn,' to  •' '  *  ^J'f  <""'• 
offici«l  cmtodi«ii  In  k..    1      •"  crtificl  by  the 

become^  MdJh.offilTiTP""'  •»''  «» 
annexed;  bntthUiTn  I  ["'.'^""y  "''»''  ^ 
in  office,  of  th,  U  A  '''''''  *°  doc.nent, 
(pi*c«li„g,ictiM  nit  to'^^?'"''"^  »  6"8 
for  >  rule  orirder  or  fill?  ^"'"'  "»'  °f  ""rt 
Wore  the„re    °'*''^,P'P«'£ro'^  by  copy 

•ny  public  office  in  thirs^.f.  !;*  "'  ''''  '» 
of  any  public  reco.^.kent.'h"^  .mnwript. 
by  the'oAcer  h,"J,B  the  rCl.  ^'•■"'•J   "=*''"'""« 

-:^^wH^^^t&o^^ 

(elerk  of  ,  d  .trict  ^^n".  rll:"*',"''' =   »  "«« 
eopy,  of  certifiaitM  .^  li     T*"?'  of  certifi,^ 

.ffideviti  if  foreclo,u4  « W  .?'"■"-,'!'  '«•"-!«« 
(copie.  of  fl^nTZ^^^i'^Tilr^t^  •  » '708 

»«ord...dn.i»ible)  tMwl"?""""  """"'" 
e.rtifl«l  copy,  under  offldil't'.r'*?'  ""^  ''"•'•'•' 
bond,  .dmiribJe)  ■  i  «7i  l."?"''  ,"'  "  official 
""i-iouen'^S^iS  "*.  T"  °   ~unty  com- 

order,  .dmirtble) :  «  rsj?*  ?^rC.\''*'"*7 
flfd  copy  of  ctrMn  SAl.l  i    •     *'  ^'^^    =''™- 

town  <rin..?diribM?&'''"' ~""y  «r 

or  •  certifled  copy  of  th»\^r^,\V'"^  ^"'O'^ 

Cneml'i  icale.ffll,  of  i J!f^  .  *"  the  nurvevor- 
««08  (c.^',rJ^i;y^  «^-.  ..Imi«i.,  .) , 
Poty  of  a  reemT^..  1,      •""'Jor-Kf  nera  or 

««rtia«d  mpV  V^Jt.i'iT"'""*  =on""i«ioner'; 


-,»•;■' 


i^.:~-^^lA^^ 
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scure  the  simple  general  principles  which  once  suflSced  and  will  always 
remain  inherent  in  the  use  of  this  class  of  evidence.    In  a  few  juris- 


(biink'i  <!ertilic<it«  of  otK«nitttion,  pronble  br 
■laly  certified  copy  by  the  reguter  of  dteils  or 
State  Kuditor);    |  8S94   (SeewtMy  of   SUto'i 
oertitied  copr  of  ■  recorded  certificate  of  incor- 
poiBtion,  admisiiible) ;  |  81SS  (inimnnoe  com- 
miaaioiier'e  certified  copy  nnder  official  m*1  of 
mpen  in  liia  office,  adniinibli!) ;  {|  3038,  80S7 
(n^ter  of  deedi'  certtHol  copy  of  certain  re- 
corded prooeedinxs  of  a  n-lioioua  aoeiety,  admia- 
Bible) ;  U  S31»-232»  (certified  coniea  of  cerUin 
aarrey-(rociiinenta,  admiaaible) ;  If  1207,   1215 
(legiater  of  deeds'  record  of   rilla«e  papen  of 
iocorporation  or  annexation,  admiaaihle) ;  f  1338 
(Tillage  recorder'))  certified  tranacript  of  certain 
Tillaae  proceeitinga,  eta.,  admiaaible);  1 1115(city 
clerk  a  certified  copy  of  the  leconl  of  certain 
atreet  proceedingH,  adrniaiiiblp) ;  f  1360  (village 
rocorder'a  certified  copy  of  an  aaae«)roent-ron, 
etc.,  admiaaibla) ;  |  3803  (clerk'a  certified  copy 
of  a  board  of  education 'a  reconla  and  papera, 
admiMible) ;  f  1107  (12)  (citv  clerk'a  ceri5fi«l 
transcript  of  an  aaaeasment  of  damagra  for  atreet- 
taking,  admiaaible) ;  St  189S,  c.  145,  f  2  (cer- 
tified copy  of  bankinK  articlea  of  incorpontion, 
by  the  register  of  cteeda  or  anperintendent  of 
banka,   admiaaible);    1863,    Walsh   v.   Katten- 
buijfh,  8  Minn.  127, 132  (certified  copy  of  town- 
ahip  plata  by  the  regiHter  of  a  U.  8.  land-offlce, 
not  receivable  aritbdiii,  expreaa  statutory  author- 
irt) ;  1873,  First  Natl  Bank  t.  Kidil,  20  id. 
H«,  237  (U.  a.  coinptroller'a  certified  copy  of 
an  orsanijation  certificate  of  a  l))ink,  admitted). 
Miaiuippi:  Annot  Code  1892, 1 1777  ("  for- 
eign ngisterg  of  birtha,  marriagea,  and  deatha," 
provable  by  certifiol  copy  under  official  seal  "of 
the  offliMr  having  cuatody  of  the  record,  and 
autbenti<»t«d  by  the  certificate  of  any  public 
minister,  aecretary  of  legation,  or  conani  of  tha 
U.  8.,"  but  if  ita  execution  is  diaputed  nnder 
oath,  the  nrixinal  most  be  "  prodneed  or  ita  ab- 
sence accounted  for") ;  |  1783  (copiea  of  "  ree- 
orda,  books,  and  files  brlongiag  to  the  offloaf 
of  the  U.  a,"  (certified  by  the  offieu'  having 
ehaige,  admiaaible);  f  1785  (oopies  of  aeld-notss 
nf  surveys  and  of  curtain  mapa,  deposited  in 
the  office  of  the  Sei'reUry  ol  Sute,  land-commia- 
aioner,  "or  other  pnblio  uffiue,"  certified  by  the 
officer  having  the  oustody,  admissible^ ;  f  1789 
(copy,  under  official  seal  of  the  clerk  having 
cuatody,  of  a  certificate  of  marriage  transmitted 
to  a  circuit  clerk,  or  of  the  neoM  tbeiaof,  ad- 
missible) ;  t  1791  ("all  (.nblic  officers  in  this 
Sute  having  the  chai^  or  custody  of  any  pnblio 
book^  recorla,  papers,  or  writinga,  an  author- 
ixeil  to  certify  copies  of  the  aame,    to  be  admia- 
aible "  in  all  cases  where  the  original  or  a  awom 
copy  would  be  evidence  ") ;  |  1793  (in  an  action 
on  bond  given  under  law  by  an  officer,  collector, 
aiiministnitiir,  executor,  or  guardian,  a  certified 
copy  bv  thi  offiiier  in  whoae  office  it  is  recordud 
or  filed  is  a<lmiasible  ;  but  the  original  muat  be 
preduce.1  by  the  cuatodUn  if  isaue  U  joined  on 
a   plini  denying  execution);   f   1802  (copy  of 
r«»rd  of  an  officer  protesting  ■  UII  or  note. 
Twifisd  hf  bis  oath.  admiMiUel ;  ms,  V  ay  » 
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po^  10  8m.  *  M.  «2,  460  (certified  copy  of  a 
land-office  location,  admitted) ;  1854,  Hanlin  p 
Ho-vo-po-nubby,  27  Miaa.  667. 680  (same);  1886. 

f^''",?-  f""^'^  *»  '<••  M«.  M»(Und-offloer'i 
letter  Hied ;  certified  copy  ailmitted);  1900.  State 
».  Oliver,  78  id.  6,  27  So.  988  (boanl  of  supervi- 
sors book  of  entries  of  duplicate  raedpta  of  cou- 
nct-contraotor,  admitted  umler  C.  1 1791) 

Mimntri:  thia  Sute  viea  with  Michigan  in 
cumbering  the  atatuta-hook :   Kev.   St   1899 
i  3086  (the  law  of  a  U.  8.  State  or  Territory  is 
provable  by  "any  printed  aUtute-book  "  certi- 
,!*  •»"*«*  <"«'•''  oOeisi  seal  by  the  Seeretsry 
of  that  State  or  Territory  or  of  thia  State,  the 
OCTtifloata  setting  out  "in  full  the  title-pase 
of  such  printed  book");  |  8088  (SecretarVof 
States  certified  copy  under  official  seal  of  a  law 
etc.,  contained  in  a  book,  deposited  in  his  office! 
and  purporting  to  contain  acta  of  the  U.  8.  Con- 
gress and  to  be  pnblished  by  authority  of  Con- 
gress or  the  tJ.  a.;  admissible) ;  |  3093  (certified 
copiea  nnder  official  seal  of  nanera  on  file  or 
mattora  recorded  in  the  office  of  the  State  secre- 
tary, treaanrer,  auditor,  and  regiator  of  lands 
admiaaible) ;  f  3094  (entries,  etc.,  in  hooka  of  a 
register  or  receiver,  of  "any  V.  8.  land-office  " 
provable  by  hw  certified  coi.y) ;  |  8095  (so  also 
Ibr  any  letter  received  by  him  by  any  superior 
in  tha  U.  S.  land  dejiartment) ;  f  3096  (docu- 
roanta  lawfully  deposited  in  the  offics  of  the 
State  Treaanrrr  or  auditor,  provable  by  hia  cer- 
tified copy  under  official  sesi) ;  (8098  ("all  ree- 
orda  and  exempiificationa  of  office  hooka,  kept 
in  any  poUbi  office  of  the  U.  8.,  or  of  a  sister 
State,  not  appertaining  to  a  court,"  admiaaible  if 
attestol  by  the  keeper  under  official  seal  if  any)  • 
I  3099  ("exemplificationa  from  the  hooka"  of 
the  exeentive  deputment  of  the  U.  S.,  or  anv 
pa|wrs  filed  therein,  admissible  when  atteatell 
by  the  Preai.lent,   or  a  department  chief,  and 
from  any  State  or  Territory,  of  like  books  or 
papera,"  when  atteate«l  by  the  Governor  or  Sec 
retary  of  Htate  under  official  seal) ;  |  8100  (onli- 
nancM,  etc,  of  a  city  or  incorporated  town  in 
!«  j*^  ?"""»••'•  •>y  'lie  •»*'«•  custodian's 
certified  copy  under  corporate  seal)  j  |  3111  (all 
papers  lawfully  kept  by  a  surveyor  of  U.  ». 
lands  in  thia  State,  provable  by  hia  certified 
eopy);  i  8124  (officUl  bond  of  all  State  ot6wn 
required  by  hw  to  give  a  bond,  provable  by  certi- 
fied copy  by  lawful  cnatodian  nnder  officUl  seal)  • 
I  3125  (eontracta  with  ti)e  State  or  any  oflic.  r 
or  with  any  county  or  for  its  benefit,  by  snthor- 
"I  of '»*  Of  court  onler,  lawfully  kept  in  the 
officer'a  cuatody,   provable  by  cuatodian's  kt- 
tiHed  copy  under  offldal  seal,  or,  if  no  seal  exists 
venfied  by  affidavit) ;   |  3126  (bond    tv.inii,,! 
by  law  of  executors,  adniinistratora,  guardinns 
enrators,  and  commissiimera,  or  taken  of  prin- 
cipal and  aurety  in  judicUl  proee«din■^  pixiv. 
able  by  the  Uwful  cust-xlian's  oertifled  oiiy 
under  official  seal) ;  |  3    ■»  (in  «  auit  bmiiKl.t 
upon  a  bond  or  contract  oi  tha  three  preceilinx 
aorta,  or  defendant'a  sworn  denial  of  executi<in, 
the  Court  nay  require  prndnotioa  of  the  origi- 
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If  1630-1684]         CERTIFIED  COPIES.  15  OENB^AL 
dictions  thu  evil  has  been  avoided  •  h,.f  t  ... 

«iu » b.  „.„,.  i. .  -/ Jti.'s'.'^.r.s'^S'", "",  ■?' "" 

„.i..if ...u..„.  """'to  and  precedent    It  is  diffi- 

Bed  copj "  ;  l«^'w„™T/?°'r''r|'!» corti- 
from  .titut.) .  1836  R^"''  '"J!i'n"»iW«  •J'art 

bins,  59  id  10?  (..,J  .  '.  "' *•  "»"P»  ».  Rob- 
lH.nd  «K  XtS"T898°''K  f  ',  '-■^'«='<"'' 
J<«ph,  lis  ^1.  8M  a/s  W  8  ^thl'l'-  ^'i 

„  i^oH/an^    C.  C  P  T89^'^,TiS';,\^":^'',*^>- 
"ly  of  Sute  under  official  »e«ll  •  «  5ii««TT 

offld.l  L,l  of  '^!5!^  ™Py >  "■'••'nl"  under 

*te.,   "Mn«n«t!iiF  from  "  tli/ q»«»  '  ."^j  'l"" 

order's  certiW  coprof  .  ^'...Jf  If '"""'£.  "■ 
j^^^rm^,  ~imWbC;  r'l  8<5ree1tifi'4  ^^^^l^ 


§3140  (raoMder'i  certiaed  eonv  urrti,    «  •  ', 

itvib..*ri?ss'i^  S^rd^n'rott-  '"'■ri 
;^^^.tid%i»£^ii--rT^?*: 

Murt,  «Jmi«rfbi;) 7 1 1069  fil-fi'i*  "PP^'Jfng 
iDtendent  of  in«„;„o,-a  cirtiHil'c'py  o/" tj" 
certihed  copy  under  Ml  of  St«e  bv  th.  *si„ 

of  .rticle.  of  ^ociation  of  «  rSl»^  ^S^  *°P' 
;;Jm«iU.) ;  I  ,208  (duircert^idtpy Td",^ 
wedrajp  or  doenmenti  on  file  in  th.'^rn  ^  , 
the  mll«»d  coamiMoneni  .dm Lwe)  ?  sm", 
bond  of  .  commieeioner  of  countv  i«it '  il/hU 
by  certified  copy  by  the  clerk  of.i.'  f  ""'■'''• 
court  under  court  Jj),!  7miS!lJt.  •™""'' 

(townihip  c  erk  »  certiAivl  i™>-  -5'  ■* ' '  '    , ,  * 
bond.  .dmuBble)  •  i  M«  f?F  °f  *,  ™n«t«l'I«'» 

J^.oSrilt^:3-',priS"9^); 

I«|>er8  duly  flw'  fa   hu   -,«!!       j  "?P^r  »' 

I  60r4  (citT  l»rkH>ommi«iS,en-'^,Sn« 
•Ic.  proTible  bv  the  m-Mtw.  CfTS*^"'**' 
nmler  corpomte  i,!)!  T^Pu  '*'5f«J,eopv 
certifie.1  ^  of  hik«V^f A'°!?'*'P  f'"''' » 


1  1' 
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cult  to  say  which  is  the  more  to  be  lamented  —  the  n«n^Mt^^ 

tha   COQntT   clnrk  nr  Amnntv  AM  *!..   Q.^ J «  r        #       i 

or  «  roicisn  fralmul  aociety'i  power  to  .cent 
1»«<I  ordinwo.,   provable  Sy  Vh,  e  yclrK 

mitriWe)  ;  MuDic.  C'orpor.  t6  (county  L-lerk\ 
^mT'T  •^"•'■'  •'"•'"iW-):  Marriiw-,  a  *  O 

^r^.  ^  ^'"'*  ?  ^  "*"  "rtilied  copi«^  unde; 
Ht,  •  '»".  ""ImUriblp) ;  St  1900,  c.  160 
|a7(nMMcUGen.  St.  EyiJ.  §58,  ad.l  UB"ter 

MU  of  Congrea.  of  th«   United  Sute."  for 
ti  f^tl^.'V'  VV*^  8'"'"  of  Ame,?Jo  ;  in 


the  following  „.Hnp ;  ;rjrsi-t."..'d"k';:"24° 


the  coanty  cWk  or  depnty  or  the  Secretinr  of 

i^'  ■?[  >•  ^''*'  «•«'«'»«•  of  iiicori«mtion. 
•annmhle) ;  J  »50  («me  for  certiHcate.  of  in- 
coriionHon  for  ■  layiugs-inveetment) :  I  mo 
(eonnty  auditor'i  <Bertia«i  copy  of  .  ,ieliJ„aent 
Ux-H  ~lmi«ibl.) ;  J  181«  iklu,  comptXr", 
certified  cojiy  of  his  account,  «dminil>le  in  tu 
•ction  for  «  debt  doe  to  the  Sute) :  I  sua 
(notary,  certidate  "dnwn  from  hi.  iX<mr 

New  Hampriiire:  Pub.  St..  1891,  c.  KS, 
I  10  (town.elerk  .  certiHe.1  copy  of  hi.  reoonU  of 
•irth,  mamaKe.  and  death,  or  of  the  offlciatinir 

t  ni,  i  2i  (cem8e.l  copy  by  the  proper  office^ 
1™^  J"^'"?""  .-le-iuired  to  1«  filed  Cn  a  puh"o 
office,  and  the  adjutant-genmra  certified  copy 
of  document,  in  hi.  offioe,  admiMible") ;  c.  15 

"cal  of  State,  of  record,  ani  |«|i«ni  inhUoHice, 

™rSflTl  i"' '%*'■.»  ?i'»»l''^»«  Court  cleT; 
certified  copy  of  a  .herilf.  bond,  to  be  eyidence 
II.  «rtion.  thereon) ;  c.  IM,  f  i  (copy  of  fence- 
TOweni'dmaion,  n,«,„led  in  town  ^ordiaT 
mi«ib«);  c.  ISl.  {  23  (SeoreUry  of  SUto',  or 
town-clerk;.  certiHe-l  conie.  of  i^onl,  of  ™m. 
mon  propnetor.,  adminible) ;  c.  61,  |  7  (town, 
rferk'.  certified  copy  of  pnLWdiugi  If  ^'kl 

1^  the  local  clerk  of  the  Supreme  Court  in  4f- 

?h-  sL?  ^'?  towB-clerk  or  of  the  .wmtary  rf 
the  State  board  of  health,  «dmi«ible  to  pr„»e  the 

Stitrrcarr    6^'°'""*  '^'^>  '  '*^"' 

another  Stau'  .uffi,-..  V^'cop'' of't^.tHutSf     ^nd'^^'r?'. "  T'^  '^'^  hj'tii^rilc^ 

Weoda  ».  Bank.,  14  id.  101    109  (thl  ,.nlr„.v;     fu    ,r"  "?  "" '**""^  Mder  rtHciJ -«1 . 
"-t.hare  "  ,h.  right  to  the  ci.i^i  rf  th^'"'^     ^."■^'^  f"«»«»  «"-«  may  „^i»  Jl^.,' , 
Old.      and  be   "iiie  pemon  who  Li  the  \n. 
thomy  to  fu™Uh  autkenticat^i  ooplT") ;  liS. 
Bowman  ,.  Sanborn,  n  id.  112  (nota^',  S 
of  M.  reconU,  admi«IWe  when  m«le  undTJ 

Clerk  •  ertifieil  copy  of  a  reconied  retur»«f  birth 

«  'te«  (  1^  (nme  for  a  county  c  erk'.  conv  of  th. 
"water  of  adomeetic  notary  dead  ",^^L,^ 

?■.!?!?      ""^  ."""""'"i'-ner-.  office,  adn.iMihlet 
ofTeX"a'te*of'  ^™""'^  "='""''"  »«rti«'^  "t 
aUile) ,  Banking  S  3  ;  oounty  clerk',  or  SecreUnr 
"f  State  s  certift  J  copy  of  i  Uuik',  cer«fi^rt!^3 
a«*Ki.tion,  «dn.issi(!.| ;  huJuJL    tK,< 

lug  and  in.nrance  c^mmUmam!  ot^c^p^. 


-..-.  i-.  i.io  (cierica  eopie.  of  .urvevoni' Mth- 
Ho2.ke?ik'"!',"^^i!;T.'=  '""•  H-SnTe't 
.ntm,"„'t't^';d'  n''  U 'i^^frlv^"'  «" 
..lmitt«i, ,  1894?wlt  Je«y  l^c^o'^'^cT"^ 
^t?'  "  'I'Z"'  »'*-  «>  ^   58u£re&  of 

£.Mflr:fthirs» 

^:^.S^tt"--bl-i,^t 
«»ue  copies  of  military  i«ionl,).       '""'""'y  '" 

Xew  iUMto:  Cowp.  L.  1897,  M  8027  302S 
(r«^o^l^  map,,  pl,t.,*^eta,  in  thc^„  if  TE? 
ISIX'"*"'^  or  Territiriri  -JeS^.  prov? 

attlWy^lTj.™.^  ""'  """J^-l^enU  S 
Tk   r.    ^?        Mcretary  under  officii  wal  •  but 

Srti™^^  «  ".'  »  /«?«  (certified  ™pie,  „r  Z 
d^AwSfr**'  •*"•'-"''•):  I  "22  (probate 
««  «  certified  copy  of  •  nword  of  marriaiR.  cf  r 
^.  •"-nWble);  |  41S0  (eertifie.^^ 
wcorAi,  Int.,  etc.,  of  •  reyenne  aavwor  olerk 

of  i  Sr  "I*^*  Territoiy.  crti««l  oo,,V 
under  oOcial  mA,   of  .  fon-4n    corpomti-m 

the^r  ^v     of   incorporation  .nd  cl„m^. 

under  the  great  m«1  of  the  Territory  of  N.  M 

j„^  i^~  nr*    C.  C.  P    U77.  f  m  (8.e«tary 


"■"•^•"O         OrniPIKD  COPIES,  ,«  OKXKBAI, 


cu.todUn  or  th"  b^?J'.  p?^."^„^Jl '''«  "'B'-W 
.reUiy  under  official  M.I  •  but  ,1  """r  *?"■  •«=• 
n«*iMry  in  the  <au»  of  .1,;  i     •  ,'*  "*■"'  "  ««>* 

provable  by  «rtifiJcop,0  •  tl^Vf"''!?:*'--*' 
etc..  of  .'local  city  cJincil'  ";  /("^^ediug^ 
l».rd  of  h«.lth  or  of  ,u?«;  J  ''*'   *™»'«»' 


0  the  h«..l  of  thermro^of  tLT'".'^  ™''y 
dun  or  of  the  offi.^r  f«demll»      ll«*'.  """'o- 

«  foreign  country,   urowh  «   K^*^      ^=  "*'**  °' 
under   ,e«l  of  .^-5.1       •    ^  certified  copy 

f.rth«trX?.»ttS'naT'th  ir''''^ 
of  Sute  under  official  «i^^).  jV^'T/T'^^'y 
furni  u  otberwlM  |,re8crih«.l  .?.  ^'l''*"  »» 
copy  mu.t,ute  "  tCit  J^'b!!''  "*"'""  ?'  • 
h.m  with  the  origin^i^Hb^^  ""'P^J  ''' 
tran«rint  thewfrom,  mJ  of  th.     u  f  '"'.'"'" 

.BUitor'.  'ciiSflS   "pi  Vi,  ^  »  («-l-bo.«i 


cIe.V.  cifieiTpy  rf";  n,r?,!?;.h1,'  ^T"'^     ^^t.^^^toTt^r'^f'  of  ;  £ w  of^Lfe 


"^py  of  »  c»n«l-vei«l  ii       I  .    ""'■'"rtilied 
(;'-k's  cffi'c;,py  "^nitJ"' '•,*?J'  H  «., ,8.  « 

•■lection-  n.peotor»'  oertlR^f  '   °f.  •  "^^ 

n.issionera.'itaiiSwel'  T-    "?o2t  '"«•»  «»>>■ 

d«.re  lly  th«  ifclSr  uJ.  *'?'•  f''-  ""d*  ''i- 
I88I,  c.  14i  I  8  f  •  *?•  "l^i-iN*);  law. 

"•»  -^^"rtiBed^cJpL^'^.t^r^  •,'"'*  "^""■ 

(■^^W  of  the  lM.,S  if    1  *'  *.'*'•  =•  206,  I  6 
""■l-r  »,1  of  SS,ll  '  ''^»    <*«''W  iopy 

pri«(ion  of  |,„.| '"'/,"*  °f  ».?«.' Wic-work.  .ppro- 

Jl>»me'.  I.„.  Jdmi«ibl.)'f  u^rl  ^M  !?  .^ 
i  '»'   (rai  road    comniiJi.»      .  .  •  "•  W*. 

"■'-"■•"•al  ofofflcS  m^r'?    "'i*""   «>Py 
W»2,    0.   S83    t  ««  ,P»Pe"..  admiiaible)  ;  Uwi 

ubi  .1  »«]  „f.  J     ""'"try  J    tijii   certified    (»■» 

«--'«7of  sSev  ;te  ^"^«:!^','2.'''« 


ord,  of  the  Sta".  ioaM  Muh'^'r.  "'  ■*«• 
L«w.   18»4,    c    S3S     1  «  /       "^' ■^"""il'le) : 

»l«.ia.ible)i  Law."  89^657  V,  "i't""'^'- 
•U||ennt«»dcnt  of  ach*. l,  c«r.^i  '•  *  *  <»«««• 

13  John.  73  (fon.Tl'  "'*'  f**""  »•  Heflernan, 

Co.,  14  id.  308.  814  VaAifill  •  '-~'"l/l»  f.  Ina. 
f gieter.  made  by,  coK?*^,  "P'  "'»  "hip'a 
try,  excluded  b4u^  th^^„,r  ."'•^'*  »'"»'•- 
to  furai.h   oiiir.^i,V"*^*<'r  "  •<'thoS«I 

;nottOK™nt7„,J.aT«.«li?'n82S*,TT'' 
»•  Ina.  Co.,  1  Wend   mi    «¥• /'•  "^8.  Cat  «tt 

•  -hipa  regiatei  bv  ♦?. '  '*'?  <<*rtified  copy  of 

Treaaury.  wle«. ft^. "*•  P''''"'"  "'  the  C.  a 

N.  y.  881,  47N    F  «on/      Pi"  "•  ^""^y,  188 

of  •  commi«ioCf.fH„7tJXe'="''  ^'  "'l^rk 
C.  C.  P  (  0S7  ,L.  »i  "  'o.»t«te  aa  reiiuire<l  hv 

So?'ra  '-^  ^-rto-a^-tf 

J.^'TsJtt'uiedtpl'o?'  .»  '««'  '««- 
State.   Temtory.  „rfo»fiL''^±:j'' ""'h" 


(SecUry  of  Stau-a3Ll"iin..s„ible) ,  f  jmo* 
Aaaemblya  act  i,^!?, ,  ,  ^Cy  "f  »  G<'B*i»l 
tTyofState^cerHfi^'""',*  ""  (W 
"d   .UtScta    of  i^^'*'?  "f  P'ot*.  aurveyl 

*^«r»^'':L«'^"'"  "p^'undeTlr'i  «  ',^» 
officwl  bonda  or  writinm  i!!j5*"'  "'^  o' 
•ny  "public  offl«"   of  in^K*^"*-."  fiW  '• 

.^^"y^rrTr-SaS-f  "  ^--S  ofluS 


nnle..  ^^(^ur'onlTtb."*- "•'",'■ 

I  716  (count"    ;:^!"'-'!!'_.°"«'"l.Pl«'uc«l, 

tinad   copiei 


I  716  (county"  ui^^"  IV-^"'  i 

under  county  aedTof  .K    li*  ,'*''«**«<*    «»Pi*« 

"■•Pt  It  the  arf^ut^n^^nLi"  """*■"    """t""* 

W«.  84  8  fe.  «TO  f«rt?fiJ5"  ^"'■:  "*  N.  C. 
•othorittd  to  pZe™  .  M    l"?'  ""Z  •  "»i«trw 

"4  (^mifleJ  c^py  o9^"8'i  712,  248.  E 
ownintion,  Iw  tL  8eJ,^^'*,'S  certificate  of 
Meerting  hia  citodt  ^^^  ^.  ^'•'«  »'  >Wn« 
•dioitteS).  '  "'  ""•  »"«««1  M  •  iwsofd, 

8151  *    ^'  •  »  «»»(*«l!atiotiaI!y  Jike 


■A"  I 


■V<r 


it. 
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The  F^ral  $tatuU  of  1804  (Rev.  St  {  906)  is  of  special  imporUnce 
because  it  provides  a  uniform  mode  which  may  be  avaUed  of  in  the  court 


on.  C.  0.  r.  I  ISIS,  omitting  nr.  S) ;  ff  M», 
♦70  (ecrtiliail  couy  of  i  noUry't  nword  by  tba 
BoUry  andir  aod  or  br  th«  clerk  of  tbo  iliatrict 
oourt    luviBg    eiutojy,    aamiMibl*; ;    |    16SS 
(8«cr«t«ry  of  State'*  otirtia.'sle  of  s  r«aoni«d 
■tack-branU,  adniiMible)  i  |  216S  (city  auditor's 
eortifieti  rapy   uudtr  corpurate  wal  of  iwnera 
Sled  in  liia  olBoe  and  ol  city  council  rMonia, 
■dniiaiiibl' ) ;  f  3378  (city  (oditor'i  cntified  copy 
of  a  raoord  »(  atreet-prooMdingi,  adniiMible) ; 
I  2870  (articles  of  incortwiatioD,  proralile  by 
the  decrBtory  of  Stato's  certified  copy) ;  |  SS33 
(•o  akn  for  Unking  articlns) ;  |  SOW  (insaisuoe 
eomraiwioiier'a  eartilied  copy  of  an  insnrence 
company 'a  artiules,  etc,    adaiuibls);   |    284 
(certified  yopy  of  the  records  of  ths  State  board 
of  dental  examinera,  by  the  aseretary  under  the 
board*  aeal,  admiaeiliie) ;  |  6843  (i-ertified copy 
of   a  pabliintion-affldavit    recorded   with    the 
ngUtor  ofdeeda,  admiadble) ;  |  3417  (WUage 
ordinances,   proralile  by  "the  oidim-nvie-book 
or  the  certificate  of  the  clerk  of  the  village  un- 
der the  teal  of  the  Tillage") ;  {  2780  (county 
jud^s  innrriage  rwnrd-book,  provable  by  hia 
aertiHed  copy  under  court  sea!) ;  |  urJ  (county 
■uditor'a  certified  copy  under  aeiil  of  ronchers, 
etc.,  fileil  in  hia  oIKce,  admissible) ;  f  4tlS  (cer- 
tified copies  by  the  clerk  of  the  district  court 
of  a  r«|ister  of  partnerships,  admissible). 

Ohio:  Ber.  St  18»8,  |  6345  (papera,  books, 
and  reoonl*  lawfully  in  the  offl.«  of^the  Oorer- 
Bor  or  Secietary  of  Sfcite,  provable  by  certified 
eopy  of  the  8oc;»tary  nnder  the  great  «.  U ;  ia 
the  office  of  the  board  of  public  work*,  by  th* 
board'*  preaiilent;  in  th*  auditor'*  ofilce,   by 
auditor  under  seal ;  in  oOoe  of  the  aurveyor  of 
lands  of  ths  Virginia  military  district,  b»  the 
•urveyors  sw.>m  conyj   in  the  ofiice  of   the 
eounty-reoordar  and  being  entriaa,  *U.,  of  above 
lands,  by  the  recorder's  certified  oopy  j  in  offloe 
of  the  Union  County  aaditor,  being  such  en- 
tries, etc.,  by  the  auditor's  eopy  (smnMr) ;  i,,  the 
olBce  of  any  Federal  executive  department,  by 
copy  nnder  the  depwtment  aeaO  ;  t  3719  (Secre- 
tary of  State's  oertified  copy  of  the  ivoonl  of 
orvaniution  of  an  anti-emclty  society,  admis. 
sihle) ;  i  414S  («)  (raeorder's  oertifiad  oopies  of 
land-entrins,  etc.,  of  the  Viiginia  military  dis- 
tn.4,  a<lmissibie) ;  f  3238  (S«:retary  of  State's 
certified  copy  of  articles  of  incorpontion,  admis- 
siliia)  J    I  8J47  (same  for  union-depot  corpora- 
tion) ;    I  «3»«  (certified  copv    under   probata 
court  seal  of  an  entry  of  birth  oi  death,  admis- 
sible) ;  I  2209  (reootds  of  a  buwd  of  city  af- 
fairs,   provable   by   the  clerk's  certified  ropy) : 
H  1170,  use  (certilM  oopy  of  a  county  rar^ 
vryor'j  book  of  plats,  etc,  silniisiiible) ;  {  2804 
(sami!  for  a  filed  affidavit  of  notice  of  mnnicipal 
iinproveinsiit) ;    {    1699   (nine   for  the    clerPs 
wrtitijwl  oopy  of  a  mnnici|Hil  ordinance) ;  |  3824 
(name  for  the  county  recorder's  certified  copy  of 
a  rMiarvey)  j    |    1506    (wine   for  a  township 
clerk  i    certifi«l    copy    of   a   townshii-offloTii 
bond) ;  I    108  (same  for  a  certified  copy  umler 
State  sual,  by  th*  Oavmior's  private  aeoretaiy, 

sias 


exeentiv*  clerk,  or  eommiMion  clark.  of  the 
mord*  of  tb*  Oovemor'*  oflfe*  u  to  pardona. 
•xtradltfcma,  tte.);  |  271  (aaa*  for  tbTinanT. 
BUS*  MipMiBtMHbnt'*  oerttftad  oopy  ondn-  *sal 
of  oaUiial  papen)  j  f  6  (ctrtilM  copy  of  a  re- 
raided  official  bond,  admissible);  |  8»  (par- 
dun-doeumante,  ptovabl*  by  copy  certified  by 
the  warden  and  atteated  bjr  tb*  clerk  of  the 
penitentiaiy) ;  |  2648  (port-wardan's  s»rvey«, 
•tc,  provatd*  ty  hia  oartUM  oopy  under 
•*al).  " 


OlMomm:  State.   18i»8.   I  4162  (eopiea  of 

all  papera  authorised  or  nqmni  by  law  to  be 

Bled  or  recorded  in  any  public  office,  or  of  anv 


record  required  by  Uw  to  be  made  or  kept  in 
•nv  aueh  offlce,"  ifuly  oertifiad  by  the  legal  cus- 
todian, under  official  **al  if  any,  an  ad&iaaible 
when  «ueh  original  is  not  in  the  iio****rion  or 
ttuder  the  control  of  th*  party  <ia*iring  to  use 
tiMi  aam*  •) ;  I  4264  (Secirtary  of  Territoly 'a  cer- 
tifie^  eopy  and*r  official  aeal  of  a  law,  etc.,  ran- 
^"w  <■>  "  printed  atatute  book*  of  the  States 
«nd  Territoriea  of  the  U.  8.,  purporting  to  Ik 
printed  by  authority,"  and  dapolitod  ind  re- 
9»"?».i7>''.«»  be  k.pt  in  Seentary'a  office, 
admissible) ;  S  4269  (cartified  eopy  l>y  •<  the 
prop«r  officer,  '  nnder  corporate  seal,  of  ordi- 

^^f?"  S,*^'.  "'  ■  "'*'  <"  inoorporate.1  town 
tn  the  Territory,  admissible);  f  4276  (olli- 
cul  custoduui'a  exsmpUflcation  of  books  or 
papera  in  any  department  of  the  U.  8.  govem- 
ma«L  admissible) ;  f  1169  (certified  copy,  hy 
the  Seeretary  of  Stat*  cr  a  eounty  register  of 
d*«l*,  of  a  fonign  corpbration's  appointment  of 

f*"l.'5  v"'**P*  '™^**'  "dmWbU);  i  245 
(nmded  bnnd  of  stock,  provable  l^y  th*  county 
clerk  a  certified  copi  under  official  seal)  i  1 1  "70 
(«>»n*y,  el«k'»  certified  oopy  nnder  seal  of  the 
procMdiog*  of  n  board  of  ooanto  commisaiouers. 
«lmUbl.)  J  I  jw  (8«,rata7  of  T«"ltory's  m- 
^J^JfT'  "^  ""^  •«*'*'*  of  fnoorporation,  a.l- 
"IS.,''  »  **"  (insurant  oommissiontr's 
eeitified  a^y  of  a  foreign  life  insurance  coni- 
pany  a  appointment  of  attorney  to  accept  wr- 
▼tea,  adm&atble) ;  |  3084  (aama  offlMr'aeertifiiii 
eopy  of  the  charter  and  ca|dtal-certiHcatni  of 
a  donuatio  inwiranc*  corporation,  adr '-si!)l.i ; 
I  8244  (duly  emtifisd  oopy  of  a  recorded  mar- 
Hag*  eertifieato  or  deckration  or  entry,  til  d 
with  the  county  olerit  or  ngiatnr  of  deeds,  n.l- 
tai»«Ue) ;  I  706  (town  ordinanosa,  piwablf  l.y 
the  town-clerk's  cerHficate  under  town  ««.!  or 
hy  the  ordinance  book  of  the  town  ") ;  i  :i.M.t 
(certified  rapiea,  by  the  clerk  of  the  di»ti  t 
court,  of  an  entry  of  partnenihip  names,  ailmis. 
«^We) !  I  1671  (duly  certified  copies  of  a  com.iy 
clerk  s  n»d  record,  admlnible;. 

Otm".- C.  C.  P.  1892,  i  718  ("every  iM.b- 
lio  olBcer  having  the  custodv  of  a  public  writ- 
ing which  »  citisen  has  b  right  to  inspect "  niurt 
give  a  certified   oonv  on  demand,  which  "is 

rrmary  evidence  of  the  original  writing"); 
726  (a  Uw  of  one  of  the  U.  8.  or  a  furtim 
oo<»itTy,  provable  by  o<»y  under  the  puMic 
•tal) ;  I  f48  (like  Od.  d  a  P.  i  1918 ;  but 


'"?",  •  !«•  »  uutm  "or  tba  I 


pro| 


.._."'•' ^"'.r  '•""■onlce  entry 

Hock,nbu/,  ,.  G^rtule  i  W  V^"l'-    "<'. 
•mpified  CODV  from  . I.'  '   "•  *  S.  S,'<2("e»; 

St.  'M^ju'4(Ww%77i„«««»»)'  r'«^cr^Sl~jj:,>i,«; "«.  .8  (cH; 

from  ■  borial-inriiter  of  a  nlf^.       ?*"*""     miwioii  or  town  i™m    i     ^  S"""'-''"'"**  com- 

ooeonmita  of  ot^n.iJ;.*       .'*rtiB«l  cony  of 

»ir«bi.)?c  aSnt'r™^o7??"'^°"' •^• 

pomtion-i  power  of  ittorit^t^       '  '""'«"  «>f 
8S«S-«  (exeiDDl  «aL;l    ;  **"•  .8»-  "93, 


duly  ,«oriX  "'IJJ^J-  «•  (l^""'  bond. 


thecrtiacto  to  b..uth«ti«tivrS?T''o' 

™Tj8«»«»"'»  bond.  iJmSil^t  iuS^    ?*"•'''•  «""»itioi»ll7  o-'ji"5  "'."'"*•  " 


nie   uid    booki  in    th>    ..rili  l*I*™  on     ofliccr  bavin.  «ii      1?  l<*rtllied  copy,  "  fa.  thu 

office  ,««>S?.),"  sV  laK  ,b*TS±?ri'    »«^i  ..rf  *a^  o'S^fC"'  ''^'»  «"d'  of 

copy  by  th.  iUi  pfflJT.  !li^,i:r:H."«i  .'"ict  b,  ur.;"""  ^;i™»!»t.  .„  ,„;,i„g 


brth,  mtrritt.  ordWrth  wrJl^ST*'?"*^  of    be  In  wStin,  .!?  i**!"  "^  "f  P'mitted   tS 


wnts  It  oerteiAnl—ri-'r  ??™»« •  docn-     m  of  ''•U  reennl.  ri^!I7v™  .**•'••  >*cei»«We  : 


'™n  U.  a  Nriden^  T«  -:£?7^  ^  •ttorney 

»™.«.v  V«««rSS^«X  to  O.SJTIL"* 
iweiiitii  then  >inn  r.»  -T^      ""•*  ™Jt«in, 

Id.,  Bank  iw  ComoL  9  tV^Au  ' !  ^^  ""i 

"""wiimnnine^rtrr.  i.  AT*'""'  to  bo  pre- 

«-W  rrSSSVH"lto  ^.r  .  ffJlli. « .W°iy^ 
"^  »«   <«nljr  wcorded,   Mclndou) ; 


«oonb7i^5^,„X«^gby   he  ke,„r  of  nch' 

tiiwcopi4rf"2ii'„^«!r!  »K*''«  ("f- 

the  St*ta,8i.p.rinten<£rBj?f  iJ'7*  '"•"'•  "*«  of 
o«ci«l«ctt"S«nS„i.i  ?' -  '^'•'"••tion,  and  hit 
ti«.d  io^ofnSi""'> '  »  «3  (l-u-todian-.  cS? 
to  .»  .J4n  tl£S^)  .'?Ti'>"<*'  •d'pWblo 
«?d  .«»P7  of  ,n  ~t7,'  r„*,^I'^»™"j««j- 


•iWe)7St.  1901   Sri^J?"?  }±  '?»k«.  >dn 


oity  of  the  Stale.  b»  til  ^.  f,  "'  '  '"•"  or 

opponent)  K°  «?  f~rt,i!S  •"•J*  »»««•  to  the 
dGpenierVboau^  by  t^I^Sr*  "PL"'  *  '^""ty 

«>P7  nnder  n  "of  th,  1^5"'"*'* "«'««» 
«on,mi«i„„e;;r^d„ Wbfer%  ,"£fo  '^,  ~"''»' 
copy  of  oonnu  comn,Soi2«-  ?„."',  ^'"'"«* 

e  «k  ,  ,»rtiB«i  copy  nnder  «..  A  "^  '""°»y 
filed  in  hi.  officeVSnirtWeT-  ,  MtT,!!!?'  '"•J 
•tock.bniBd.  prowblefoT  th '  i**'^!'?*'**''* 
•)tteni,  by  certifiJ~!^!  1?  /?"*'"'^»t"»»on- 

by  •  certiBed  wiy^v  [h.^T""  "J™*"". 
««uiu  «s,,^   JJS«;^  3455  (certithNl 
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principle  of  ft  costoditn's  authority  to  certify  copies  ia  sanctioned,  and  the 
authenUcation  of  bis  custody,  iacnmbency,  and  signature  or  seal  is  madu 


co|>v  hf  th«  eltrfc  of  a  circuit  court  of  »  nurrian 
nwiaUir  mJ  nWm,  ■Jmiuibis) ;  |  S4M  (orr- 
tilinl  copy  of  •  mArriag*  certittcaU  or  dwUiation 
racordwl  with  a  city  or  town  dark  or  eoutitr 
nwiitM'  of  >lM<b,  aJmiaaiblo) ;  1  S819  (Swratary 
of  8taU  a  certiBwl  copy  of  artielaa  of  iasorpnra- 
tioo  aiaij,  aJqiiMible) ;  |  6287  (cartitUd  ebuiaa 
by  th«  dark  of  a  cirsnit  court  of  a  partnarabip 
router,  ailniiHihli.) :  H  770,  771  (oarUBad  oopy 
of  a  notary  a  raconl  by  ttia  notary  audar  aaal  or 
by  tha  clerk  of  a  circuit  court  harinc  tha  ana- 
tu-lir.  a.luiiii*ibl«) ;  St.  1908,  o.  7»,  |  10  (oarti- 
Ued  copy  of  UokiDg  artielaa  of  iooorpoimtioa. 
atlmimibla).  "^ 


Teit»etm:  Coila  1898,  |  5978  (napen 
■■■      ~     ■      "Hrfufly 


lonf(ing  to  any  public  office  "  or  lawfully  "  fllad 
to  bn  kept  therein,"  iirorabla  by  oartiOad  copiea) ; 
f  6574  (recorda,  booki,  and  papara  of  a"  county 
eutry.Uker'a  offlca,"  proraUe  by  oertUaii  copiaa): 
i  6581  (copy  of  a  legbbtira  journal,  domeatio  or 
foreign,  prorable  by  the  legal  cuitodiwi'a  certi- 
fied copy)  i  H  6537-88  (written  Uw  or  "any 
public   writing "  of  any  aute,   proraUa  by  • 
copy  under  the  great  aaal ;  document  belon^ng 
in  the  office  of  a  department  of  tha  aanaral  nor- 
eminent,  prorable  by  oertittod  copy^tha  Cead 
of  the  department) ;  |  65M)  (certified  copy  by 
the  Seoreury  of  Sute  from  lUtnte-bookaT  ate. 
deacrilK-il  in  id.  |f  5684-89,  in  the  Bute  librwy. 
re.wiviible) ;    1 266  (documenU   in  tha   eomp- 
trollere  offli.e,  proraMe  by  hU  certified  oopy 
Biider  wal) ;  1 1045  (delinquent  tax-collector^ 
bond,  iirovable  by  copy  from  the  oomptrollar'a 
offi.*,  uiiIku  the  Court  re<|uina  tha  original) ; 
I  20«5  (incorporation-articlea,  prorabla  by  tha 
nigwter'a  certified  copy) ;  |  78S7  (ezUtonee  of  a 
corporation  in  a  criminal  caw,  prorabla  by  tha 
charter*  " legally  autVnticated  copy");  1879. 
Ainu  a.  llarki,  8  Lea  688,  870  (cerUM  copy  of 
a  hied  coniitalile'a  bond,  nceirad)  i  1899,  Stata 
e.  Cooper,  —  Tenn.   Ch.   —  ,  63  8.  W.  391 
(eutry-uker  of  Carter  Co.,  anthoriiad  to  certify 
a  cupy  of  the  auivey). 

Tejca.1.-  Rev.  Cir.  SUta.  189R,  |  2805  (Bee 
retary  of  State'*  certified  copy  nnder  aeal  of  aa 
ai-t  in  printed  lUtate-book  a*  deacribed  tuit, 
1 1684,  deponiteil  in  hia  office,  or  of  a  Uw  or  bill 
there  lawfnllv  de|io8it«l,  admiMiM«) :  1  2306 
(  copira  of  the  recordi  of  all  pahlir  cAuars  and 
ooiiru  of  thi.<  Sute,  eertilied  to  under  the  hand 
and  Heal,  if  there  be  one,  of  ^  lawfnl  uoaaeaeor 
of  aw-h  recunU,"  admiaaible  j  "  tranaUted  -opiea 
of  all  reconii  in  the  land-oSi'e,  certilJMl  to 
under  the  hand  of  the  tranalator,  and  the  com. 
HiiajHoncr  of  the  general  land-office,  alteatwl 
with  the  aeal  of  aaid  office,"  admiaaible) ;  I  2307 
(certifaed  uopiea,  under  a  comity  aurveyor'a  "offi- 
cial aignat.ire,"  of  hia  recorda  of  aurrera  and 
puts,,  aliuiaaible) ;  J  2308  ("any  ,*iier,  doc«. 
ment,  or  neonl"  in  the  offlcea  of  the  "8ae«^ 
tary  of  Sute,  attomey-fenenti,  commiaaionar  «t 
(fencral  Und-offii'e,  comptroller,  treaaurer,  ad- 
jutant-general, and  commimioncr  of  agricnl'tnre 
liiHiiraihv,  atatiatica,  and  hiitorv,"  provable  by 
tbeir  certified  copiea) ;  {  2309  (certified  coptn 


of  notariMi  "  reeorda  and  official  paiwra,"  admU- 
aibla)  i  I  2310  (in  Stata  aaiu  for  olBcial  monpy 
default,  tba  raconla  of  tba  conptiollar  of  public 
accounu  ai«  prorabla  by  bU  traaacript  under 
official  aeal ;  and  bond*,  coutraota,  at«.,  coii- 
Metad  with  tha  account,  ara  prorabla  aim. 
ilarly  whrni  anaaxad  to  aiuib  a  tnaacript,  except 
*•**  ••»"  tia  auit  U  on  tha  boid,  ate.,  aill 
axacutioB  it  denied  on  oath,  tha  Court  "ali.ill 
requira  tha  pro<luetion  aad  proof  thawof") 
I  2818  (•'  Certified  copiea,  nudar  tha  handa  aii'l 
offloUl  aaali  of  tha  haada  of  departmenta,  of  »ll 
notaa,  bomb,  mortgagra,  bUla,  accounta,  or  otlin 
dooamanta,  proiterly  on  file  in  any  of  the  dcpnrt- 


2184 


menu  of  thia  Suta,"  a.lmhiaiMei ;  f  846  (Seen. 
tary  of  Stala'a  oertifiad  oopy,  nmlar  the  graat  wal 
?I.5'*i^  *"  •  eoTonit*  charter,  admiaaible): 
1847,  Bryant  ».  Kdton.  1  Tax.  488,  lenU,  (wr. 
tified  ooprof  a  raootd  of  a  UU  of  aale,  exclu.ld 
bacanaa  the  oartifler  waa  not  abown  to  be  requin  a 
a  '•'  i!  ^f  ""  '*»'«l»)i  »8«.  Patrick  i: 
Sknee,  28  id.  298,  801  (certified  oopy  of  tidj. 
note*,  not  properly  returned  to  the  aurrey-office 
axciodad) ;  1887,  Harrey  v.  Gumming*,  08  i,l 
S».  «».  »  8.  Vf.  618  (cerUfiad  copy  by  tb. 
AUbama  SacraUry  of  Sute,  from  the  printed 
statuta-book  in  hia  office,  admitted). 

l/»it»d  Stata:  Bar.  8t  1878,  {  882  (booka, 
P«p»i»,  etc.,  "  in  any  of  the  execntire  depart 
menta,    urorabla  by  copy  under  aaal  of  detwr^ 
ment);  <888  (book*,  |«p.ra,  etc.,  in  the  iffi,., 
of  tha  auhcitor  of  the  treaauiy,  prorable  l.y  cer- 
Ufied  copy  under  nffi.-ial  iral  by  himaelf  or  the 
noting  wUcitpr) ;  |  884  (paper*  in  tbe  office  of 
the  comptroller  of  the  currency,  prorable  by  bii 
oartlfied  copy  under  official  aaal)  j  8  889  (orgnn- 
baUon  certificataof  a  national  banting  aawhi*. 
Hon,  prorable  by  th*  comptroller  of  cnrreii.  v'» 
certified  copy  under   official  aeal);    188(1  'lu 
•nit*  for  dallnqnency  of  money  official*,  tiu„. 
•criiit*  of  book^  etc.,  of  the  treaaory  department, 
•wttfied  by  tha  regiater  under  department  «eal, 
•c  if  wxnant*  of  war  or  nary  departments  are 
wrolred,  certified  by  th*  proper  aoditor  umler 
tbe  traaaary  depwrtment  aaal,  an  admimiMe; 
bonil*,  etc.,  ralating  to  aa  account  between  the 
U.  8.  and  aa  indiridaal.  prorable  by  certifisi 
copy  by  aueh  regiater  or  amUtor  aader  dcmrt 
ment  aeal ;  if  axeention  u  denied  hw  rerifieil  i,le* 
or  motion,  the  Court,  "  if  it  appaMvt*  be  i.e.  e* 
•ary  for  the  attainment  of  juatlee,"  mmf  renuin' 
the  production  of  the  original) ;  |  8M  (contran 
returned  to  retuma-office  of  tbe  iaurior  d.  |,art 
ment,  prorable  by  clerk'a  certified  cojir  imilrr 
department  aeal,  in  a  proeecntion  (brfabi  ,w«r- 
ing  to  a  return) ;  |  889  (copiea  of  quarterlv  r.^ 
turna  of  poatmaatera  and  of  aooaunt-pai>-n  in 
the  aixth  auditor'a  offii-e,    .id  of  nioiiev.ir.lrt 
awount-booka  of  the  poet-,  ■,  e  departnie'i.t.  »i. 
roiaaitde,    when   certified   by   tbe  aixth  au.liior 
under  offidal  aeal) ;  |  890  (certified  conv.  iin.l« 
the  aUth  aailitor'a  aeal,  of  a  certificate-   .r  .Ic 
mand  upon  a  delinquent  poatniaater,  adiiiUsjl.lf! 
I  891  (hooka,  papera,  etc.,  i«  the  general  ijiid 
office,  prorable  by  certUM  cofM*  by  the  cuiuuiU' 


^.n^,moU^;„.UoH ««.  2470  *      " **"•  inconvenieuce 

1.-  .ud  d'fo^tJV»tMZ*"ii^J^jT  0,  for  oth^lSd  «a:r°^ jf"'*'  '^  r'""'*^ 

"iW*  »h«i  MrtiM  bv  blw3d«r  i«L i'i^'".'r  «»Wb«I)  i  I»»  TSh^.^  '""•  prclucti. 

"-cutir.  imuSTvi^  b^,^"^L'!r.  •"•  ""ot^Swi) .  •/SI  "A""'  i.*«'fy  "l-l 


njre»  proiluctioii  of 
•niOD,  8  Ihill.  183 

8  Or.  IW.ST^J.'rt'^^tuVrr '.'ills' 

worn  eon,  ofi  «Jto»l.^  *"  ll'"'"*^  •"•1 
"■cord.  ^ i*m^JSLaoSu  fLJ*^,' u" ^"     B^-  8t  ^Vm!^ ?.VT V"*-  '^"'"'^  ««»dw 

«o«  of  th.  v.tM 82L. K^„J,-*i«':  -«5  -i-utw  uZur ^"^UySst    ""*'" 


of  tbe  county,  |»i6fc7S2tifcri!  -k^u""? 

of  Slat*,  tfa*  OhaBniUar  or  kMt»/!S'  .T?"'*''' 
•Ml.  of  the  State  orlKrriin!!^      "^  "*  «»«» 

mid'r  till,  gnut 

•wnntrynfonaydn 

tK  Fnlanl  itetnto 

tjont  in  the  nmt  note  of  tku  mmii^r'.'^^: 

k'vinx  the  co„od,  of  w'^^  Ji2^^  *?*■ 

h"-!  "f  on."     ho  d.^  *! •Pplicttion  of  thi 
*r ---nry    oldJraU^oTt"^'' 


[•""■"^■cenineil 

"4  *•»""•«»  under  lUr.  wrte"""  ""'«• 

other  8t.te.  or  rf°^S^^*""»«rf-r 
"»ntiT,  atteMed  k.  .k-      .!!'''•   "  •  fofiBn 

♦"twl  byth.  w^trli?;?'  ^'  «>""try.  or  .t- 

or  «  coMiU,  Tiee-xMMol  ,i  ~,\?^''""'''**^"r, 
U.  8.  in  "^hfo^LTn^^b'T  ""^«»'« 

f  ,M«7  (Uk.  cTiTrp^i  .?,r'''^"«): 

folloira:  in  nr    i   ^.^l.-      »,*"■.  'Srrpt  u 


UM 


W.»  of  thi  U  S^rLdTf^.*"'-  "™""'l" 
I  MM  (like  d  C  C  Pi  i^JP  .""""^  ") ! 
W-  I  IMS)  •  «  iiinTnt'  *i'"'  =  »  88»3  (like 

ktion*  and  reioITlJ  '"f**™""'*.  mining  nga- 


I^HT 

■VSH 

^Hi 

'^4 

^Wm- 

■^ 

T-  f>:,- 

»  ?-  ■ 

r---'Vr<-4r-: 

t'-\^-, 

I  l«W  EXCEPTIONS  TO  THE  HEAB8AY  RULE.         [CiP.  UV 

of  rwortiog  to  the  be«iqu«rt«r.  of  govtrnment    The  doable  cerUflcto  M 
ju4«.  end  of  clerkX  nK^inrf  fo,  thU  fom  of  .uthentiertioo.  mw  iZded 


oopy  of  dUWo»  rtBtog  iwUtioii^  adaMblr) ; 

tUW    under  onth    bjr  tha  oflwr  in   oTUmT 

IM»8  (coiinty  clrrlT.  MrtiSod  oopy  of  ■  AnVtt 

ft«l  oopy  of  » lort  or  da(tray«l  iborUr«  ronmU- 

I  »Sa  (county  el«rk'i  oMtiH*!  oopy  of  •  tiaw. 
IrtiR*  r"''  •J™'""''').  I  »0»7tow«<wK 
o»rtift«l  ropy  of  the  rMiont  of  ■  eonttabU'i 
•ppmntment.  .to.,  idiniMiU.) ;  I  8008  (town, 
"fori.-.  crtiW    copJ»    of   d^LeBtaTCu, 

I  SOM  (■Wr.tuy  of  SUtt*.  crtilM  oopi«  Jl 

tnry  of  Suu .or  towB-clork-.  wrtia«l eroy  of  • 

MmlMiN.) ;  I  8»S7  (MnM  for  a  mmBuiini 
•»yo»ti„„) ;  }  4188  (s«,„ta„  of  ButoTeUIS 
M  copy  of  .  foreign  oorpomtfiw-.  appoiBtmrat 
of  an  .ttomey  fur  Mrriw  of  prooMi,  aduMbl*)  • 
I  4I8«  (,n.p«t«r  .rf  Bnan.iTirillW  co^i^ 
tl .  Muie,  lulmWbl.  ;  I  4318  (gw,^  J 
SUJ..  certiHod  copy  of  lw  docimmVS  an 
ntiiniqo.  eortmation,  adrnMU.) ;  |  4887  (wi- 
iSSlJrm  .•.""*  '°»r~/«»r-g«i«aV.c.rtilW 

OODMN    Of   alHl'lal    nMn^au     ..1^1 :li-\        a.      .- 


pauia  worfc%  •obmt  wBarrinnL  or  eoaatr  Mr 
jTood  .a«.  dHn»B  "  tha  •rtaJ.a  ,«o^,  of 


••fcr. 


-xni "  tha  aricii  _ 

i«  ^lf"  "  '•"  fcerrtary  of  ftata.  ST, 
v^  •»**»»'.  or  •  ooBBty  Mrrmor,  of  Wwt 
VirjiBla.  rMHnbl*)  j  |  8841  (r^oSu  a»d  offl": 

11.  •' '•»,P-  8.  or  a  State,  prorabb  (y  „. 

2ir.^/  iS**  Chauoollor  or  k«-p«  of  tb.  gr-,,! 
of  tha  OQort  Bna.r  m.1  j  tf  o»h»ril«,  «i,„, 
2i'±  •">.^«ff )  i  I  »M4  (Mrth.«d?„«r 
rljn  regUtrr  "  in  any  pUot  oot  of  tha  U.  8..'  • 
^^  S'"'  ^1  "Otory  iindar  Mai  of  oflio 
MrtiW  Ipr  a  «wrt  of  ««>itI  or  mayor  or  umter 

M   jyT**'  ',-"•'•  *«nw  »■  C-om.,  a  Va.  On 

LJ^.H^'S?  '*  tko,"-"*-,,  if  But,. . : 

"»o»  »•  iUtBta  of  a  dooMrtie  State). 

L.  I^  f  'II'*"-?'*  """'  •'"•""nti  oi  r«-.,r,| 
mjBto  of  tha  United  Stetas  and  of  thii  gt.te 

itS'Jt^'^^  »>ytb.  «.p«.ti„''o«::; 

^^M.)  J  I  8IU  («arti«ad  copr.  by  tha  Htai, 
oopy  BBd«'  oOeUl  itat  of  doeanmite  lawfully 


??^i  ,.""'■    fP"^  -ImiMibla) ;  St.  18M, 

iSSi   V^7«o?' '"""  oSorr.  «imi.rfbla);  8t 
1W2,  Na  193(.urrayor.g.nai»l'.  book.,  papm. 
ami  recora..  m  no..j«ri„„  of  tk.  i^?^ 
8t.t«.  prorabla  W  hi.  cartiBad  eoi>y) ;   1887 
Bariiat  ».  Woodbu-y.  40  Vt.   a««,n58  (towBl 

crtmT*^'  ^,'^" JW.  f  «)7  (Hon«,  olark', 

a  c    of  !  ™     1  ^"f'"'^  ™l^  "^  •»  Ofdin.Bca. 
etc.,  or  a  mnnici|ial  eorporatisn  in  tha  Steta  m. 

'«»id  or  paper  in  "  the  ottot  of  thi  S«!tetary 


21N 


depoaitad  ia  hb  oflk!^  admWUe);  f  34,19 
^unr  anditorj.  cartjrfrf  oopy  mid;,  offi,  i.| 
r?i«,  •  '*»«^.«d  atoek-briBd,  «liuiMil>|,o ; 
J-S  SK^  •"♦•""tt-W  by  tha  mate  Tn  „- 
urcre  oOoial  aaal,  of  dooniaante  lawftiUy  dfi.«. 

MiUtof .  oartiBad  oopr,  andar  tSleial  wal    of 

^!23:,rili  "L"^.  of  •  boatd  of  en„„.y 
eonmiiiinMfa,  admia.ibki)t  I  *U  (eopi«.  rf 

HSJ^A'  **T'",  J!J^  '!S'?'  "^  thalrllark,  ,„1. 
mtarilda):  f  IM  (oertiBed  oopy  of  tha  8i,,t. 
ga^Miita  B,.tioa  of  tha  dingaroo.  eondilioi.  of 
a  mill.,  wlmUriWa);  |  380  <cartiflad  coi.y  of 
•  Botery.  rMoni,  by  tha  notary  nndrr  wnj.  or 

.V  ;  I  »16«  (carti««|  copla.  of  i»coi|,  „f  ,h, 
mill  hf-dbtrk-t  ttatitr,  to  hire  tha  nme  ..ir..t 
!?  .i.?"af '.  'ifJ  "^  "rtiflfd  b»  otbar  ofli ,  r, 
of  thb  State '•);  I  7m  (cartiBa.1  c.ny  .,f  . 
fworded  marriuaH»rtiRoata,  on  «  trial  for  «  iiij. 
«2j  '"••  •^™'«»'W«) ;  St.  18W,  c.  4J.  I  ?  er. 
tiBad  copy  of  a  recorded  «n<brit  of  bl>.>  on 
mining  ehim,  admbiiMa) ;  St.  18IW,  c  112, 
1 4,  par.  IS  (onrtiflad  oopy  «(  aU  papeta  filed  and 


mewl/  to  giHt  that  additional  iecurity  whi«K  wo«i-i 

ofli'UI  wtl  af  tk*  MDariBiMul^t    >      l..    . 


the  Ooren'^  or  ^nrt.%Ku  ihT""?," 
or  kwi»r  of  tho  .witlZl ,  fiS.'!  T^**^''* 


Sliite,  if  V  OM  of  e    ■       - 


^tho  lut  I 


1 1  ■nwiidi  Stai  igoT  i  ,'i"i- '••?•  «•  aw. 


1 1  (■nwiidi  Stata.  1«Wl'«'im''I1.'°V'  .'•  '*>■• 


by  .notary-.  crtuSTcop,  wSwiJl'.SXiy'- 

oriKii.,1").  •»«<««i«^  <qainl«at  to  tb. 

"'•*«»■.■  Slati.  1891  I  JIM  /.„.  . 

St.  .■,"  |>»wWrhT!l.i5l1'  •■' •««tet«  of  tho 


».  laMmwi,  (2  Wit.  147  im   «i  'J  \?,'  **"y 


P"n«-li..f  to  b.  rign^,  orXi".«l  .id^!?'* 
tl'.t  it  Wi  1Z[  h?  tli^  f«"»pW».  evidoiic. 

(.■«nm,M„„.'»  „fi,rb^'^±>l,«  "• 
r«H)rrf«,  book.,  aiul  «>l...  \^'  P'**""n|{  all 

'n-nt,,  -hall  J^" ,™' "[  jiJ""^  »[  '-t  doe,,. 

tlie  H...M6  .STt  .7»i!^jr*';>**  I^mi-ibl.  with 
<nUu);  ImTf.^'  of  P«Wle.tJ«,.  ,a! 

1    in  .rerjr  action  upon  aoyoadalbood. 


•Ma  bjr  ecrtiSi 

«>P7  <>y  the  ^rrit™*.! '.£?,!""•  ^  "»rti(M 

~P.T  of  th.  «conl.  of  a  cllr'k'yVL';^''^ 

th.4;k.lr,.f™iTjrrir«f'';r"^^ 

>>«»  alw  applicalde     tS  fnllLin   '  '~*'  *'* 
1  Port  298  Sin.  iVi'^™*'"*?"'  »•  Vo„ng, 


'■'iir 
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EXCEPnoWS  TO  THE  HEARSAY  RULE. 


[Chap.  LIV 


^o«r/./y  «,;««.  Thus  the  certified  coS  of  a  0^^^^^'*'^*'^^^ 
judicial  records  were  not  admisaible  ^^t^J  '  °*^'"  custodian  of 

ing.  The  application  of  thfa  pSule  ^.  t°  •"  ^^^T  '"'*°"'y  «PP««r- 
«cord8.  next:  a«  to  foreign  wS-SH^  «  considered,  first,  as  to  dommic 
and  statutes.  ^        '^''  "**•  ^""y- '"»«'«'  the  American  doctrine 

-itas^'^t^d^^isrint:::^^^  n  *  ^--^^  ^-^ 

could  be  either  a  Beneralone  orT.~  ^       ^"'^^  "'"''"••    «"'''»  "  o^^er 
order  was  i.pUed  Tt^^^Tx^^Xel^:  («  bll^d.'^'iT    ^  ^*'" 
eery,  or  of  the  court  seal  in  any  other  P^,5^ilr        .^^  '^^'  ^^^  «  ^han- 
the  seal  was  in  effect  a  sancL^Ll^fl'^Z:"?  ''''  ^"^'^''^  »«"°g  of 
affixed.    Of  i^eneral  order,.  the^Z  to  hat  Ctl^'^  K  T?"^'*  ^'^ 
court,  authorizing  office  conies  of  H^^it^     f«>  tJ^ee,— by  the  Chancery 
other  courts.  .utLri^X-c^pitTdr       /"^  ",Ch»cery;  by  the 
the  same  cause;*  anl  to  the  c^  of    heTr°^  "  '^'  ""«  '^"'  «°J 
(w.  orders,  judgm-    .,.  a^d  the  hie^l  w  ™     '  '°  ^"""^  *°  '*'»^^  "!«« 
nJes.summlZi.w^plS'itl^^ 

by  the  clerk-custodian)  was  no?aL?«}M  "^'^.^Py  <»•  '•  certified  merely 
the  same  superior  court rXaamr^t?'/':;^?,^  '"  "'T/  '""'**  «' "" 
Tesenting  a  special  court-order)  Z^adm!!.w  J  °  ««°»P'ified  copy  (rep. 
and  the  theo'^pon  ::SllZtr^S'';::.'''^^^^^^^  .^••■-''«- 

.nd  was  unquestioned    In  the  foUoJ^'^:^^^  Zl' ::^7: 


1M.  »"•  '^''2  ••  Wflfami,  7  cJl  W  249  • 
J!f  ;•  »•"•  "•  Stato.  88  AI./8r,  6»  7  So:  MS  •' 


u  a  copjr  ander  " 


the  court 


"exemplilleatioo' 
•~1  Of  stmt  Ml. 

•athori^r^  ""^  "^  •   ipineml 

Rolw i« appoiBM  toi.fc?-„*  SL  .  °i  ^l"* 
c«.rt  .„dK^t.TwJ .  *•"'-»'  •he 
(offlcJ^nVtelL^llCj.wf.  *  p.  Abr.  283 
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expounded ;  the  passage  from  Chief  Baron  Gilbert's  book  was  tho  earliest  sys- 
tematic exposition  of  the  theory,  and  for  a  century  it  served  as  the  foundation 
for  the  text  of  every  English  writer  on  evidence : 

1611.  Sir  Edward  Coke,  Note  to  Dr.  Iqytrid',  Cat..,  10  Rep.  93  a :"  A  copy  of  a  record 
being  tertifled  to  be  true,  i*  permitted  to  be  given  Id  evidence;  bat  the  lum  way  ia  to 
exemplify  it  under  the  great  seal,  or  at  least  under  the  aeal  of  the  court  " 

Ante  1726,  Gilbert,  C.  B.,  Evidence,  11:  "The  next  thing  ia  the  copies  of  aU  other 
records  [than  statutes]  and  they  are  twofold:  under  seal,  and  not  under  seal.  First, 
under  seal;  and  these  are  called  by  a  particular  name,  ExeuipliSoations,  and  are  of  better 
credence  than  any  awom  copy ;  for  the  courts  of  justice  that  put  their  seals  to  the  copy 
are  supposed  more  capable  to  examine  and  more  critical  and  exact  in  their  examiuntions 
than  any  other  person  is  or  can  be;  and  besides  there  is  more  credit  to  be  given  to  their 
MSI  than  to  the  testimony  of  any  private  person.  .  .  .  Exemplifications  ai«  twofold- 
under  the  broad  seal,  or  under  the  seal  of  the  court  .  .  .  When  a  record  u  exemplified 
under  the  great  seai,  it  must  either  be  a  record  of  the  court  of  Chancery,  or  be  sent  for 
by  a  eertiarari  into  the  Chanoeiy  (which  U  the  centre  of  all  courts),  and  from  thence  the 
inbjeeto  receive  a  copy  under  the  attestation  of  the  great  seal;  for  in  Uie  first  dUtribution 
of  the  Courts,  the  Chancery  held  the  broad  seal,  from  whence  the  authority  issued  to  all 
proceedings,  and  those  proceedings  cannot  be  copied  under  the  great  seal  unless  they 

couie  into  the  court  where  tiiat  seal  is  lodged The  second  sort  of  copies  under  seid 

are  the  exemplifications  under  the  seal  of  Uie  court,  and  these  are  of  higher  credit  than  a 
•worn  copy.  .  .  .  SeaU  of  public  credit  are  Uie  seaU  of  tiie  King  and  of  Uie  public  courU 
of  justice,  time  out  of  mind.  ...  But  the  seak  of  private  courts  or  of  private  persons  are 
not  full  evidence  by  themselves  without  an  oath  concurring  to  th^  credibility.  .  .  .  The 
second  sort  of  copies  are  Uiose  tiiat  are  not  under  seal,  and  these  ai«  of  two  awts,  sworu 
copies,  and  oflioe^pies.  ...  A  oopy  given  out  by  Um  officer  of  Uie  court  that  ia  not 
trusted  to  the  purpose  .  .  .  is  not  evidence  without  proving  it  actually  examined." 

1761,  ila^fidd,  L.  C.  J.,  in  Denn  v.  Fnlford,  2  Burr.  1177,  1179  (admitting  an  exam, 
iued  copy  of  a  Chancery  biU,  and  interpreting  the  stamp  Uw) :  «  How  does  it  appear  Uiat 
it  IS  necessary  Uiat  a  copy  of  a  proceeding  in  Chancery,  given  in  evidence,  must  be  an 
offioe^py?  ...  An  office-copy  is,  in  Uia  aama  court  and  in  the  same  cause,  equivalent 
to  a  record;  bat  in  another  court  or  in  another  cause  in  the  same  court  the  copy  must  be 
proved." 

1787.  BMer,  J.,  Trials  at  Nisi  Prins,  329 :  •'  Here  a  difterenee  U  to  be  taken  between 
a  copy  anUienticated  by  a  person  trusted  for  that  purpose,  for  there  that  copy  is  evidence 
without  iHBof,  and  a  oopy  given  out  by  an  officer  of  tiie  court,  who  is  not  trusted  for  Uiat 
purpose,  which  ia  not  evidence  without  proring  it  actually  examined.  .  .  .  Therefor*  it 
M  not  enough  to  j^ve  in  evidence  a  copy  of  a  judgment,  Uiongh  it  be  examined  by  die 
clerk  of  the  treaaury,  because  it  te  no  parti  of  Uie  neoeasaiy  office  of  clerk;  for  he  is 
only  intrusted  to  keep  Uie  records  for  all  men's  perusal,  and  not  to  make  out  copies  of 
them."  ' 

1«01,  Mr.  T.  Ptake,  Evidence,  81:  "SometiilBg  similar  to  exempUflcations  under  the 
seal  of  a  court  ara  what  aro  denominated  offioe<opies  of  its  prooeedings  granted  out  and 
autbentieatad  ty  an  officer  appointed  by  Uie  Uw  for  that  purpoae.  There  are,  however, 
but  few  instMicas  in  which  an  officer  is  so  entrusted,  and  Uiough,  in  casee  where  he  is, 
the  law  on  aoooont  of  the  confldenoe  reposed  in  him  receives  his  oopy  without  further 
evidenoe,  yet  where  that  trust  does  not  form  part  of  the  duty  of  his  office,  his  certificate 
18  no  more  Uian  that  of  any  oUier  private  person,  and  gives  Uie  copy  certified  no  credit 
whatsoever.  Thus,  though  in  every  instance  where  any  oopy  of  a  proceeding  is  granted  out 
by  an  officer  of  Uie  court,  as  copies  of  proceedings  in  chancery,  in  tiie  crown^ffice,  eto.,  it 
w  popnl^y  called  an  offic»«opy,  and  though  such  copy  is  for  tiie  sake  of  convenience 
permitted  to  be  rMd  in  any  pvt  of  tha  same  oanse,  it  U  not  legaUy  evidenoa  before 
another  court," 

SUB 
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TChap.  Uv 


§1677,  for  public  diumenul?  ^r" L"? ,  "^'t  «-Pt«d  ^ 
would  have  .uffloed  to  admit  a  M^^ZiiZ        '^^  -PPlicauon'of  i 
wcord.    But  thi.  applicarion  b^ZL  ?^  ^^  **'  *  '*"°»«»ti°  Judicial 
*ome  difficulty  wa,  St  aC  S  kdJlT  *?"  T'^  ""'<*«-*    ^S 
P«.uming  W-«guatu«genuinl^L^  ?SflT^Tu'  ^^^^  «^«k',  office  .„ 
cjtuig  the  copy;  .t  any  «te/the^|«,rril^'  "■'  •*'!"^  °'  '"^•^'"ti- 
the  court  aeal.  seems  to  have  L^nJ^*  ,,    f^  "'  »9»mng  the  affixing  of 
modification.*  ^  *"""  ^^  8«"«""y  ^ep*  up.  apa.^  f„„,  .^^ "' 

and'LTL"^5a;7„f ^'^^^^^^  commou.law  theory 

must  be  an  e,pre«.  order  oTZZS^'J^I'^t'''^'  "^^   The,.' 
•ffixing  of  the  court  seal.  meJci^^'^ntJ^r.^  !^^^  ^^  *»>«  i»*cial 
question  might  be  wised  as  to  the  d<^S     "'."°°-    ^*  »  ''»«  "«'  the 
noticing  the  genuineness  of  the  Zei^t^^  °'  f^T"^  "  J"^^/ 
certainty  of  practice  did  exist  on  Z  1^^     «  ft  ""*  "  ''""•'*  "^  u,.' 
doubt  was  sanctioned,  was  to  c^?I  !  w>^  ""^    ?"'  *^«  P™P«'  «>u"e.  if  this 
•«ch  was  the  mctiiiZBml)^t^rt.^'''  '""^  '^'^^  K^nu/ne.   J 
out  proof  did  not  alter^he  LnlrTl.  J        ■^'''*^  *°  °«"^  tl^e  seal  ^it^ 
there  as  embodying  «  exp^Tuli^""'T."^  "•'•"  '""^  ^^e  seal  m  Jt  '^ 
copy.    This  rule  Ld  tJ^ZtSs  "h L"*''""*'.  *"  *»•«  «'«'k  to  makTt  e 
ci(tedly  inconvenient).  andT^Sy  w^iir™  *""?*  •^°"«''  (^^ough  d. 
had  not  Mr.  Peake.in'the  seTd  eiLn  ^  t°r'>^*  '""''"^  «»''"«on. 
ntade  the  inappropriate  suggesti^tiat  thJl     ^T  ?  «ndenoe.in  1804 
«wat  seal  of  State :  *^        "***  *'"  «>Py  «houId  bei^  the  broad  or 
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miMible ;  if  it  w«.  meant  that  the  great  seal  should  be  added  to  the  court 
«al.  ^eiely  to  authenticate  the  latter,  this  would  be  theoreUcSly  corcf 
though  p«ct»cally  a  cumbering  of  formalities^    The  sugge^tion^  Mr  pTkt 
seems  not  to  have  been  in  harmony  with  the  English  prSice  before  hkS^: 
andituperfect^ydearthatthc^afteralsoanexe^J^L^'un^^^^^ 
court  ««1  wa.  treated  a,  the  orthodox  form  of  4y.  even  tho^h^r 

But  Mr  Ftake-8  suggestion,  however  fruitless  in  England,  is  for  us  note- 
worthy; tor  It  seems  to  have  had  some  influence  in  establSh  nglr  ,t 
United  States  a  common-kw  rulo  dilTerinff  widelv  from  th!/vvu 
Three  year,  after  the  first  publicatiroTL  Sie^Lt  S^*"  ?"- 
MarthaU  enunciated  the  profosiUon  that  a  cJpy  o?a  f:rS^juSl  2S 
must  properly  bear  the  foreign  great  seal  of  sSte.  not  JhZuSlS!  • 

IJ164.    In.fonrfgnSutBiiothlwiiBtheiW     intil?;.  *?? '"^  *■"">•"•' "^  the  court,  tlw 

in  th«  ciutody  of  tb*  holder  o/tfie  Wl  ofsSta      hJ^  S!^**  T^^^  "igMtun.  and  privat.  led  , 

or  of  wDdiDg  thm  then  to  te  oopSd  tW^l     «!f.  ^  ""'  ?C  ^  «""*  "'  ^"^i-*  »»db« 

could  h«d5  oTltadf  imfo^TtnibS^lX    SZcTJ^T.mV/*,:",.'?!''""  "'^>  •>"'  ««• 
nuke  »  comr,  "^  -uuHiniy  lo     •*«>ofr~  Md  f«Ul) ;  1816.  Appleton  r.  Lonl 

(copy  of.  neoM  nempULl  by  .  WeUh  fonrt  .np«m.'  «,urt  ^f  *S?^  i**  i  i«^^«'t  in  th. 

of  ^emoat,  nerind) ;  1718,  Stnmil  v  Brown^  fi^  wl  M?.    k?,    .*  ^"^  »'  Jemaic,  the 

10  Mod.  108  ("A  eipy  o?  a lule  fordS^  »kTi5^  'j*  "'''•'  "'"k.  *itb  a  certificate  ol 

court,  dgn«l  by  th.  <SL,"of  ft.  cLj^  ]  ^  ^^thT^S  ^r'""^  *'  *'"  «'•*'•  »«'*.  '^ 

.rideo«1n.»y'otb.r  court,  txul^  ZtdL^  to  t&i^«.r2"" .?"''"  ""•  '•'"«>  "•» 

the  court  i.t  Ui  hand  to  It  hinudf -  •  tioBfriuff  «f  tv!  !!^%'  °"™ '  *'"  •«»•"»  »>?  the  cl.ric 

.n  exempHBoatJon of  . F«,ohd2«.'uX  thf  SflSt,rtet"h°f:!,KJ:r'«r'' .!."'■  -»''"  ^^ 
court  iMi) ;  1784,  Anon..  S  id  •<  fvzemiJia».         i?i?  i  7?  "  "tended  ;  Ellenborongh,  U  C.  J 

tionofaAi4taHollMi,undwt£^2X^:  ^''/li^'  l"?  exemplification  UDdw'tbe^ii 

States  ™ori»»I),  ISoTaen™^.  Adnrsiiii;  hlM^thT*"!  **  "rt^P'y^'JmiMihl.."  butT. 

^ni*"  "nothing  eqnjralent  to  the  teal  of  th. 
Ki!S^    'i  '^'V'  '•{  J"*"*"*  """t  that  th. 

.^jTjTjr^  ♦?  *h  Minting  and  to     .mpllfication  rfTS;.  v  •i'Jl^_"»  <"• 


cmifiid  ir  ^  Jodge  ander  a  aeal ;  neloded! 
bacauw  the  Court  could  not  jodieially  notiei 
that  the  iaal  WM  that  of  the  Idand.  "whwS 
I??  °*TS  ?.••  •""""  *»  o^"  t»l»we  the 
^iS™2  T"*''  **  P»rP»?od  to  autbenticato  ")  j 
l«o;,  Buchanan..  Buoker.  1  Camp.  6S  («»« 

,      - -— ,  «••  K«|iT  aucoenneatad 

by  >  witneMi  mm  to  the  haiilwriting  and  to 

L-  C.  J.);  1811,  Flint  ».  Atkins  8  ^1^816 
(copy  of  a  •ent.neeof  condemnmfion  in  •  fon-im, 
court  of  adminilty;  niet  joreugh.  L.C.  j"  '-T, 
you  would  pron  the  aenhmc^  ^  „it  pro- 
i""  •». °»J"  the  «.!  of  the^urn  ThTuSS 
w»y  ) ;  1814,  Ahna  w.  Banbury,  4  id.  38  (codt 
of  a  .udjment  in  the  K.  B.  ud  C  P  of  tE 

25  '»'^,  «>':«'«  "oAh'  th.  goWrnor'a  priC. 
"•1;  Ellmborougb,  h.  0.  J." «id  "itVnrirt 
•'th7  to  be  pnmd  uDdw  ft.  «nU  of  th.  c3t 
liw**  •*M"».'^W  •>•  ««^  tha?"?,' 
court  had  no  Mai  and  reKkd  ito  JudgmwiU  by 
the  eignatnr.  of  ft.  chief  Jwtiee  "  j  ifUwer.  a 
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.mplificationrf*:  n;W'  Y.rk  jajront.  uidj; 
court  M.1.  nwriTiKl ;  KoHami,  f.  J  .'  ".  xhl 
mere  .zempliBeation,  without  any  evidence  of 
M«^ation.  would  of  coui«  bc'eufflcienV.  if 

^Z''^^i.'r."1..*°  *•  ""*"  »•"  ""l  rf  th. 
court;  that  ia  th.  common  pro  '  given  of  for- 

ZSl.i°.l«"*",**Ii'ir  ""  'ritn.i  t«tified  to 
Mring  ft.  ara]  alBxed). 

i.J^  '7°T'  .an«tion  of  prtiuminff  Me  gimu. 
?SS?  ■  ""TL  ~"'*  "*■  "  «»n>iD«i  «X, 
Si  5  V"""lv°'"""  "»«■  •"  thet.  again ^: 
aldemi  from  ftat  point  of  view. 

•  In  th.  Mgnni.ntof  th.  ancoMafnl  counael, 
reakea  Endenee  waa  cited;  roorwrer  then 
^^"tk^i^  Mthoritjr  which  clearly  rap. 
portrf  that  aignmwrt ;  thi  liMB.  rigniaint. 


iiMi 
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[Cbaf.  LIV 


««c.te  oflbnd  to  th.  Court  la  nndTu,,  nri™L    '^°'.\'**  *■•  *  «*rti«*«.  bat  u!.T 

English  rule  of  requiring  only   ie  c^rt  .    ^  T°^  ""'"°'=«'  "t"™  to  the 

fled  with  even  le«I^the1ile^VSw  ;„',S!  ^«'r,;"''"''*«  "*  -"- 

M  d«tinctivBly  the  common-la^  rule  in  the  i??.if?''*"  ""^  »«  "«««l«d 

noted  that  the  .ale  as  laid  dowrbv  Wm  /    T*  ^'**^-    ^«'  >*  "»««  be 

IjKioal  one.  ft«  from  Mr.  Prke"  ll^   tlV^l  T"*'^  '^  "  P^^^^'Iy 

this  countiy  by  Chief  Justice  Ma.  hXanliYfiJr?  J^'^  ""^"*'>''«d  ^- 

menta  had  an  implied  authority  of  oZ,  t  Si/"^^'  *''*  ''"''*«"'»  «'  ^ocu- 

order  of  court  (by  court  seal)  wa^  n^Sd    C  ^"°^''''  '"**  *••"  °°  «P"«« 

bcate  the  custodian's  .uthoritr^Tncu^i^^^^^^      ''^''^y  ^«  *«  authen- 

pose  the  affixing  of  the  great  m^I  of  9^?^'  ""'^.'^  "'""f-  •"«!  for  this  pur- 

The  rule  of  the'  Chief  Cce  Jai  thSeloT.?  "°'rPP"P"«te  'nean's." 

the  common-law  doctrine  of  ceS  2^       **?'^'^  '^"'^  ""^  ""der 

.   (3)  The  .Mute,  which  have^.W^edfXthT';:"''  ^'  ""'"^ 

junsdiction  present  a  ureal  vAri^^t       ^  •  ***"  '"''J*^'^  "»  almoat  every 

«cords.  they'accept  a  cS  cS^L  LS^Tt  •  ^  ^^^^^J'  ^-  ^omestk 

they  proceed  upoS  the  thi.V:^lrrt±?of Tk' '  -V'"^  ^^^- 

the  proper  officer  to  certify  copies,  and  tw^r  1«  ''*  ^'"*'"^  "«>"i«  >« 

cted  by  another  certificate  (sEg"e  iSlLritv"''*^'^,^  °""'  ^  '«*•>«»*'- 

8«nazneness)  given  by  some  -pSte  .^ST'"**"!''"*'  "«"**"«- 

•How  the  presumption  that  his  smI  iT!!  'T"*"  <f  <»'  sufficienUy  high  to 

States  are  treated  as  fore^lta^^^^":r.•  "^'^^  ^"^  °'  *»>«  ^"^ted 

as  to  modes  of  "thentiS.  Sn'S.oL  stS'ird  ?  ""'''^  '"*"^"'^' 
-  ?.i«o«  u,^,  y.„,.„,^ "'"^  ^*»*«  •"«'  '°"«°  nations.    The 


2  Sl'^^^S?*^  V.nd.rToort  ..  ThomMon 
document  «wnS  bJ^Jto""^  '•  •  ■"™» 

The  pMiip  »B  thi.  «,ij«,t  by  caUrf  Jurtlce 


Sl^ 
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that .  oertifi«l  copy  by  Vhe  lawfu?Tu2i.„  ^7  I"  '•"*  ^*^'  "^^^  » 
upon  the  American  thLrv  be  ruffioZ^/u"'.  ^"'""8  *  <*"»  "»'•  "o"" 

tuthe.iKD«ture.b;trtTeEnS„.^^  ^^ '='"'''«  ^'»°«'»«- 

theory  5  theee^aluVL^tau^  S^^^^  The 

(anU,  §  167»)l  autnenticataon  has  already  been  examined 

,"  ^'Jh^^'S  "•'  "•  '"eluded  tea  Mat. 

tatter  m  givm,  the  wriur  oo«  IxiDK  for  the 
iiiodt  i«rt  BOW  of  no  fon.  .»j  .1,-  — f. '    .  "!" 


».~.  «.  (•..u,  UM  wiiar  cow  Mdh  for  tho 

ng  cMeB,  with  the  mbe]  interpmt.tion^ 
««.l  .tatatee;  goleei  otherwi..  no&d.  the  „?! 

t«nn.  of  .  dacWon  we  not  giren.  it  interpiiu 
.  Ipc.1  .utBte.  The  eutnt/ltat  include  „7^ 
v.«o,..  „  to  oopie.  of  pniaUd  v>au  end  X^ 
laUimaUary.  \^  the  jndicld  ruling,  on  thrt 

of  Willi ;  oompwe  alao  I  1288,  for  the  ™i.^ 
t.n™dnci«gtff7ri,i„.,?  The  .Utnt^lit  .iS 
nclud«  prondoBj  ..  to  eopie.  of  docununUJUM 
i»  a  amrt  and  tt  itaatiHimi  flied  anvwheHT-  h^ 

where..,  fitaTM.  H^TSZTlTS?  ^, 
i"^"*"o.'^,.°^'  **•  •»«t«^'nderM"^ir 


bnt  aOpetiiig  ical  eaUte  within  .■♦♦i,T"> 


««r«  9wT  .-/*""  ">  Jgenenu  will  he  «^d 
iw«.  I  23r8,  and  ooosemedthe  pmumed  ZmuZ 

I)..tinguiA  the  priSri,C;i:at  co«^^^^ 
•  ^i::* .(■"-"'►book.  J<iV"^">"."K 

i  2450.    Note  al-i>  that  in  a  few  ioriadicUoS 

f7he^^™l^^h^ai"i:l:f3 

ExoLAND :  18J8,  St.  1  A  a  Vict  «.  <u  /-{.  j 
a^.  1 1880) :  1851  It  M V IS  Vfct  f  bS^'.I 
<Ju<iiona  reeordi  of  a  foreign  Sute  oia  BriJih 

the  wal  of  the  court,  or  if  nooi,  to  be  ataned  br 
«ny  judge  of  the  court  with  a  i^cital  tl«f^,il 

irH^»'-^^^'»K*ro? 

St;ShfF"^--S 
««XprnS3"j?t.''of'r''^"r:?  i^ 


i'iS  c:  ffi  2;  ?»i.«-i!l«>  ('"if  oSt  iii 


n7f  _  »■       A.    '^'  •"""""«  proof  o „  .„. 


m)  •  c  I'M  «  «  ;  i""*  •'«'   ""•  Ont.  Snla 
^^tate    JbuttheprohrteoroeraacataSSlnS 
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P  "••<U  rMioo  to  doahc      II  .L t.  _... .      . 


•  •Ut.iB.Bt  of  th.  iMfcrfTi?^  .iJ^J!*'^    JBrWioi 


eomotiMN  of  tk*  jmund  cow"  • 

un/yr dgiutor. of  . Jud,^  with     GS^«»  ?7m''/I?"'^u  *"  * «««  »««»ii« 
tlM  Uwk  of  •  Md :  ■Sdno  Mnn/     i-?^     ?'  i  I  M  ("or  nieh  eoiiin.  ton  d..  ' 


giTOD, 

Cooit 


unlm  tbo  Coart  dimaMl"  bI.TI 


proriooe    «  pro»id.a  in  Oomo!  8t.  oTm  ■« 

^.~f.>wA?^^^^      WiSr#?Lt.^srtoa>if(LEr 

*rti8ed  CO,.,  W.U  bo  .rid.1100)  j  l^oiiSm'! 

IB  coDtonto  and  ezaentian,  on  ilx  d«v.'  i^tZ. 
with  a  eoiirof  tha  eoovPlMo   rv?'   o"**"" 

oo|.y  of  an  nnprnbatid  wUl  from'tha  iiS^!5 
djeda,  eonaklaicd  j  Ckmaoi:  sTigTT  ,^1^7,  j' 
18.  and  St  I8»j.'e!iri  I  iSten  J)  I  Sii' 
Morn.,  ,.  D„».  „  «.  ^  J  ,TS"t  1 W^ 

documento  uA  or  danodSii  ..^-i' .  ^ 


-~»  »r  in  any  nntiab  ooionr  "  and  all  "iIS 

a^"„Z^t.'"*^,°'^B»''^  ".TiiSh  ooS?" 
■ra  pivTaUa  a»  in  N.  Br.  Coniol.  St  I877^2i 
I"!  nor  n«Kl  tha  Jodiciri^uLto/'J- .% 

,?ihi^.!re-'ii-,^sb'cSr^^^^ 
te:t  stw  B-p^^Sira^ 

tifi«d  copy,  nndor  ami  Bf^.^l-X*'^""' 
wu,  oraa  tiaainad  oopjrof  tha  otigSffirili; 


notice  b  to  teShli  .-7!i.^''^  •»•  •»»""''» 

tha'oS;.;'{aXr'«.ru^^=  ^1' 
mtr  nttm  to  aduritth7»«SSrV?.!L^*  *'"• 
BnU  of  Coart  W7  |  iX"^?  <Wti«cate  ; 
copy  of  a^rtit.^    Sill  .J'f"'*^"  •  "tified 

L^'tfL^'^"!  W**"*  ■  8t  1888,  e.  »,  t  21 
cluj- 


e^TUKT  or  eiaawlicra  in  BritiA  da»i>L».. 
any  foreign  ooontfy ;  alaoTuwotato  n^  "' "! 

•opr  of  a  will  mdLJ2i_ '.["''»  •  "rtifieU 
aiif"^  only,  if  no  ..p«4*^tf ^-J'tlS; 
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V.a,  by  tba  ehrk  of  goart,  with  cutOetU  «t 
word,  majrgr,  ar  D.  8.  eootuliS^  S-    «Suli 

docWi  J »  (krtton  taitom«,urT'.nTor'J! 
luiiiutntiaii.  norabh  br  owti««l  ionvi  •  iJ? 

U...g  Do^kU  eoait  ml,  MffleJiB^  iwT 
a>4  Ojrtk.'.  iMord,  not  praWbii  l»  SrtuJd 

C.l1?|-«SS;:^' ***•»»»  (>*.Or.A««.t 
Atiama:  Bar.  St  I8a7   1  iMa  ^— j   .. 


I1C8I 


-^STi. .  SIS'  i&uTO:!.'^ 


•  ■~  •mmnara  or  ika  iihiaf  IuIm  ~  TIL  Vi 
"ta  o(  tba  mioiata,  or  amUiSor  »  .  ™    i 

•utbantSaSl  bj  V^  S"?  tnpacrip,  na,  b. 
»^w mlS Sa SJo^I' ?f  i?'*^ «  "^*«e» 


eoantyj. 

Arianiat 
tibed  copy  < 
•>>>le)i.i  3878 


"W  atuSSS^^  ?•  i^*  ""  »n«y  be.  that  tba 

•Bd  aaaL  orb.  til  i^^  u    "  '''^  •»  •  e'** 

*T  •  J»S»  STtJ  2f,i  !^JL'**  •wrtillcau 

•wtiaitoTMdiUoTl.JS!!?"*,'^?  «='"•''• 
nLiItl.  "■«»  ■"o  a  oertuleata  of  tba  IT  R 
nlBlatar  or  atubaaaador  or  «i«Li   .     .      r* 

<«UB,S  P™«W«  by  orrti««d  copy  bi  tba  cooDtF 
P~2™m  "te.,  proTabIa   fiV   tba 

>li>   ate,  Mitnnl^  -Itl.   xi./  '   •  *" 


*i?^»Hf»W(iMtioa'ac«. 
-™.,.   ,  J878'^SSt^iy J?*^.  ""»•  •*'»'► 

him    Ijr"^.   J3SK)rMSMtS«W      ^^.'A 
copy  of  a  dapoaition  te  m,»S,!7^   \T^^     **"»  "■« 

cui'^^rSLL-btL^.tiii^i^ 

Thurf^^''"^'*^^'^-'^^-*^ 

ittfiitatian 
■nnexcil,  it 

rpNcfaUM 


IIMI 
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(mom  for  ■  kMt  bmd  iui  iJ^_I£!!' '   •  *•" 


Mob,  Md  Ntam,  •'whM  MfiSCrV.*"'; 
Yn.   '»  »•  "iwoBd  MBtmee) :  f  sari  «it 'J.  ■ 


'Wow  for  pn,rf  hV  itJr  rf'.^-ii:.!?  t?.^]!^      '  •>"  th.  oriSS!?!:  .".illrj^.r!''."'-!" 


""WtoBi  corUM  oopT  uBdor  nol).      ' 

'•«^Wthfa*Sito*''o,fe«-""*   a?"^" 
Territory  thoilrf  MU-iiTk  "  ""  **  •  *•»• «» 

1 1141  («rtUW  -Wrf.loSdS^JS^ 

(•MHO  foi  Wn,i,^i2?  TiJ '.»,»«'« 
tioo.  .ad  ofXjKhW^i  a^r^Jfr 


probatfHi 

•tatnto) 


•  attntid  M..  » J>       •  !*"*«•  fcy  tho 


tliMMf  «.  ./             "•  "••  *  "*  TorritoriHi 
"T  "'•  ■•1    naiT  bo  nooidari  a.j  i»  ■< . 


»•  Bowdoin,  10»  id.  aM,  WIS  t  tti /SLSL' 

out  p™riM  L  rf  iL"",f'  '?ss^y«  "ritk- 


tho  IT   £  "  »:yij"°!!i  ?«  «  ">•  Unit,  of 

.Td'.U;bi.7^£i7:rtSu';L':j;"H''r 

bSTuMS^  'I."?'*  5"  «»••*«»  States," 
^B.  ooantjr  ooamy  tko  doris  Md«  ooQrt  .Ml, 


ff  I«3(^1M4J    CERTIFIED  COPIES  OF  JUDICIAL  BBCORDa 


■rfmMU*)  j  ItTt, 

i;o(.-nlMMiM|nr«ri 

iHl>KHiri,lgr|lMVhrk 


liesi 


la  tht  cl»fk',  oSe*  of  Ibv^JT 
It*  of  •xmutioB.  .»."^i^_' '  ».'^ 


.  c«rtifle.tt  of  tiM  Jiidff,  ohWJ«£?'i?^J!y'      (">^  of  <•  jto  of  .MOutlorrteTftL'.'  'i  'IV 


UK  maRiMmto  o*rtifyiDg  duo  (tteutto^t  ?72i 
(«oord«l  doporfUoM  <»  >«^«SrtSiJL« 


th« 


«rti«»d  coiir  nadir  euart  m-ii  .  «  J»l2r«  j?  • 

W.  b,  eoart  eWrk'.  «milkd  cm^^JI^: 

JM.'.  wtilM  eon, iaSwoSSLl^nt  imJ* 
D««Ro«».  OmhuS,  »  lad.  MSMfSL'  iS!! 

/mm; 


(.uthorij,  of .  ckVkT;«'oa,-.te'i^"£ 


wfM)  J  Ber.  Uwt  1807,  1  umZJSS^     "' 


Mnint:  Pnbi  ftt  188S,  e   so.  iinr  / 


iTaiuM;  Oca.  8t  18»;,  e. 


■"■)  t  I  « (n-Jutiea'*  raeordi,  prenbi*  i»^ 
bW  copy  of  tb.  JBrtlortoliSSoB) .  lis 


ipHfloitioii  of  tk.  t-TZ.' _?yJ*~""« 


*•  '"Wil nwtodfaiB'* "oacW^SfcSSTS'iif     }"•  «»•<  or  oflhw) :  |  u  uSL  ^TL"*'  *' 


»  certiftoite  of  on«  of  fhrSd«?L  _  -;-    r 


tM7      ^^^  ^'^  ""'**  ""^  "^^  Si 
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IXCIPTIONS  10  THE  BIAR8AT  RDLl. 


tnnitor  to  bTl.BLSu  or  HIT?  .*  ''T^ 


(Ck4F.  LIV 


(mMMiu'i 


IBM  n'  "  ?■  *•  «»'  OwtkV,  t",,, 


rot,  MM. 

u  ft,  W.  f  „  „^^ 


^'.ilZA'^^-^^ 


(NflKtr'*  MrtiM 


'  court*' 


*aa(l*r< 


iiMtMtod 
foamMo 
n  Wiboa,  .,«  mm».  n.  SB  w  > 


"wrtctioii, 
'in 
by 


•  «'"  (SrtKnSLriSf^*  fcrtfcw  proof  •)  J 
««*  or  (tMrtlLAS^J?^^/*."'.  •dmlnUtra- 


•too  id    U  oawi   m.XT^  rqiMor  of  dtodt :  tM 

S".S-4?t'?^'t.«^'J>il«,CT»5j^~^ 


>1M 


*»o»«fcoU.  upMiM  to  .  5raS«.torfX 
«**«»<.•  Auot  Ood.  18M,  I  in»  (cwti. 


M.»M«.3  cm,,,.!,  CO,™  .,  „„„,,  ,^,^       • 

McmtW  anraHU.!  j..^.!..  ^  »  «woi 


cfwlian  ud  of  tfc.  n«[I!i!5 »"*«'*|H or  pro.     in-  mM2ti«t."V^ ekW JmiIt,,  or  fmU- 


kjr  omUW  «^i  S.' 1.7k  »  r*"/'  »*""''^ 


to  th.  oOoM  or  tio  u.  4  ••  «!l!Lr^?« 

«rtl«»d  COD*  of  «  i«I™»i  !5    '  • ,'  "•'  (""'r 
trirt  or  OolimuL  «.  ftJr^'"'*^  or  Uio  Wi. 

rmiaeot.  til's  f  itaMi'*!L'::^:!:ir*^A~'  •  i^^^u'^pSMLZiJi:'^-  -  •  *•  n-  w:  mi 


tboi«^ir.7..!S^.X..T^''.;  •"""•bio   by 
DIM  lo>Ji.it  . '-V  "■  ."■  »»   - 


Uijrii  Ooart  of  JoMk*)  " ■'"" 


.. ^.Miiw  ro^  UwrMf  br  Ibo  elark  «# Tk-         'K'  """  » 

cbanetnr  oeart  whoro  IImIi  •  i  itm  <!i  bo         ffiwrfu  ■  n 

fled  eoBT  of  a  toz«l  wii  i/  •  .      '."v  •"**-     eonioo  of  ii.t».i>uL'  'T""  »»•»*•-•««  (eortifloil 


tMt«3  b*  tbo  fllnk  of  thrUtt!?!!Lf  ."P7  •'• 


«b«  tou  orVi  ?r'^r;  Ti„r;?p^„"i2 


•oPyVtboeU"^ 
«— *   -Ol);    -    -- 


Sroorin  tlMi»a  i«  .'ott*r  JL-  .      '  ""'*     ''"'•  «««k?olrtlid^'  !*7"*^'  I*""* 


t's.^^sfe^^"'«si.VM-„•:2^ 


PfOTiblo    „,  „„ 


iVJ.!  I*      "*"  "*  »  «»«"  "^  -III   or 

ipooodX  ^  ui  oult  to  eolloot  tbo  eno 

•  /h  £7?!^"^  Mrt«rii„.  Blckfo,^ 


mrntattaUoUoa; 

?S?'i»,£lHrt'^**  ■"««>•».».  C!^^  to  ,.1,  to  «di«rt  ,h. , 


(iwonl  la 


Pointmii  ofTyffij^!!*!?''."'.*'  'P-  Coortof  77  Sti  1.'  !»«'«■  Jx^J-toa  will) ; 

to  MUblUi  UBdiISi!-    7T?!?.  <'«Po*ltiono  ii"^*    01    M /iJrr^^'""' »  Onifc«B»'  Courto 

•dn,iMiblo),'u^'!5SEh*  '??'•""• '««'»».  (oK.bI"«^    [l.!*P*">''   ^rttUonVlO 

•n>pH«c«M^l^'i!2^'T''*'«  •»•*••«•  Iwt  2Ll  rf^l-'^V'f"""'   «0W  ""dtr 


"'-■■1,  II 


■i')f« 


•  /"^ 


tmi 


KCEPnONS  TO  THE  HEABSAT  BULE.        [Ciup.  LIV 


^H  V  ^1S'\r^  S!"'«*>1.2^"«' 


/T5  "<*"«"••  «)|>y  under  ml  o/ooort)  •  •  »M 


0*W«--'  Stall   18»a,  i  4iMl   oiuctai 
fag  oMtody  of  Um  priudual  gwl  oTun..!! 


a  u  fj«Uoinlng  Stato."  pnrM,  l»    22rt.'^?h  S.  '.  ''*''«'«P»  "f  the  minute,  of 
>••  oeraa^l  tiwerii?  wthroSLtaJ    S^f  w!^*,!.^"i^*  cmlBeet.  nmier  court 


of  the  United  States  W^IOe'V  o^l-UW^? 

mrat.  pKKMedinm,  eto..  in  tU  dooket-boT!^: 
a  Jutiee  in  u  '^Mlioininc  State."  nntnM 
the  (n.ti«-.  oertiZ  tM^  «SK?Ltaa 

M^.V4*eKsu£?".;:Tirf 

HOTerament  under  that  eed)-  M  atoa^iStiZLA 
Ju4««,tofcoBrict&;.  -toiedblerJwS  fo? 
oott,  a»  ».  Y.  U«,  lU  (ami  rfTiiri  rf  I 


,   >  by  eertiSed  eop*  I 
depodtiooe  .»  pirvthum,  •dmiieiMr)  •  i%vi 

Mon,  piDTable  by  truDieriM  »r  tk.  -li^. ..""'. 


w  "wen)    fisw  (Irttere  iamied  in  any  of  thn 

h»nd.1K.ll^^K'i'""^.  inrormation^  ,„d 
"l~?  5!!iji'""^'*'«  "I"""  ">•  original  ii 

?52S/^?5i  **   produced   at   the   WaPl- 
•  »466  (aberire  oertned  ooiiy  of  nraoL  «?~. ' ' 

f!^  ~Py,l»  P«l«t<Hl  will.  «J«iJStauk: 
a  record  of  a  deed  to  ml  eatote).         "~""  '«» 

lSe^(il  Cr    pTJSIv*  ^'^     •»»»««ntially 


"  r^Hjled  or  Sled  -  reiSS  L  «/ »S^  RSS'Lir*!?' »*^  '^^t^'i^iii^iS^T,-  v.ri. 
rj^W.  by  tUe  keeper-.  eertilW  V^'Z^  SlSf e^ JM"*.u"'  *»»^5^*Wi '«.;," 
o««al  teal,  nnlew  the  Gout  anlen  nndiutfa.  eertlftrino  ♦!.-  i„j_i.-^.  .    „  3 

in»»Btory,  etc..  in  another  State.  woTaUeSi 

•""Sf^  'rilla.  admiaelwe  ;  drtSTSeiribSi' 

.  M>ra  Dakota  I  Bay.  a  ImTi  Wl  Mmfi 

cttl  lecorde  of  a  court  of  the  5  8.  V2y  &  8 

State  or  Territory,  p™y,W,  b-  the  ol^W 


l?8«SuSl  f^^''  h»  oBc."  in  I  U7)., 
SJSeTl^Z^  «»W  or  prooeediiV,  and 

J^™>>»«lc  probated  will,  provable  in  the  nme 

/tmiiw.'Mito;  8t  18S8,  St  188»   P   A  r 

Wded  probated  wOl.  end  of  the  mobate,  Z 

SL  rf  a'*Ll'- J^*iLi:^:i l*"""  "  ("«ifi- 


H  M94,  S«»s  (joetiee'.  doeket  l!Jri,  U^^ 
4u  the  eune  oouuty  or  tubdiyiriTby  WtiSd 


oate  rf  .  i«-^\^C'  "••  ■"<«"«»  68  (certifi. 

a  dMTir.  deed.lQy^riJS^.'^in^r':  1' 


>1M 


aiher<rr<lIllT!D    u'"  ■<*nowl«drn™t  of 
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III  ie30.,(«,3    CKRnnED  copies  of  ,.bicIAL  BECORDa 

wrtiStd  sow  by  tli*  <iuti«.  !?f  "'"•'Start ;     proceedtaa. olnf^^u^^'^  •odjudkal 

"ithln  the  United  sSl  K.  .'k'   ""''•'  «<»«'« 
or  the  Uad  ud  Jd  of  wt  XJ"! ^"1:'  '^•.     "onrt  of  JiffiTunSr  «- ^*   'I'^^'n Wty 


luuribl*^  txoqx  by  Matnta)  "        "•" 


i  but  in  any  other 


County  CoS'm  84  rn  *'.:;"••  '^•gnw  ». 


provible  ty  bu  ooitiBod  cony  .  tut  in  .^Z'::7C'' 


01  tne  clKsit  eoait  under  .V™";!""", '"'  "*"  thi»  Slate  or  of  "ii..  if  "^  j  i  <""  ■  '"ofd  of 

«  ««i  (irUaid  ioSL^dLSd^  » •^'^> '  "otW  State  J?t'  TwSt„Pr  It'  •  "corf  of 

to  h,  «.th«Btleat«l  (11  b71h?clVr?'or^7"* '  »  ".»«  ('*k«  Cai.  C.  C  P   i  im?*"  i^"^' ' 

u^r^"^.j;5:ji,i:H!  £^cS^  "oth^steteor  ^ -.v^M-r^.?.  "or 

dp.  attestation"^  by  a  tfelt!^.^-"^ 


•oitwstater'or.'T.M.* "^J- •"^"■r  -. 

•nJ^BiWiction'™        "*^  "or  court  of  gen. 


that  Hal:     tarti  .Lff'?''""^   «<*ivaW«);   I  aa^^t. 


dp.  .tte.taTio"n7s  br;  j«K't£r„22:!»r»' 

bit  own  raconl.  with  thV.^Jr»  .  ,  •***  '»•' 
a  eourt  oTJSn  tinonntf**/;,  h  '.^^^ 
Of  a  Itgal  cnatodkn  with^Zim  '?^  ^/ 1*^  "■•* 
of  nn^  .-ji     371  ^"'  "•rt'ocate  of  the  nd« 

r-Tid  «f'*J?*»'«  "f  "»  cMtodiTjr  tS 
STsuM  «o?;  *E2™'»«"*  »»J«r  that  Wr 

«"«»«,or'Htt:Li:."7./7Shi'^''dSLL:'r  ^ '^^^ .Srx'sSdS^f'r  '■•"•^ 

jf s«'or^r;^Vt?^ ir-  's^^  «i?tiiss;bi iS*^*^' " 

Tou  m.-tt  j^rial  «,py  or  ««Hd  "1^:7'^  ^<S"J;: 


ilWl  «*CKPnONS  TO  THE  H.AB8AT  BUI*        fO^  j,, 

SUte  or  TeiTitoml  court,  for  n«^«i^^.*'^  *•  •^^»»le  in  «y 
another  Sfte  or  Twrito^-  iS^^^T-  ^J-'UcW  «»ord.  from 
J       utm  be«ig«e„Uycunoe«W  that  thi.  Federal 


•«trt  mmzmI"):  <  MM  fflMtuTi^^l^  ^* 


ESrSSL'r  !)■""•. 


other 


wool*!  of  MMh  oooit,  with  tha^l!??         ™ 

'•ti  or  Terri. 


ainiitnUon,  or  of  the  ramnl  ^ZIj       ■■-' 
oBnt  "I'JSSy.  W  y'  •  'J««nm«it  in  hi. 


•"nwodriVi  4^4  iJ^*??  •rl*  ««•  wort 


.3'"i'i»*!-««U^-2'JS 


JSjrf^^J  il  ««0  (tat  tlHlaSSSt  no! 
•S  Tu2  ^^•T;^"^  HKdw  court 


■ww5TTawi\«SC'«,S!?^  «y~of.  .J- 

th.  ^^JSn  ri"*^  --*  ft^i 


•^irf  or  th.  ,tirf".z;^t.  rf  i  IC*  "^  ,*■»  -iii^^  d^wTT'Lr^ 


or  of  msh  oAnr*^'.  u  4101 


-  ™.  ooart 
4IS4  (ontiM 
in 


-'"^^a«r3^'^'^"'^ 


Wm);  1 4MS  fiortio.  of  th«'iiM«.'i";;;;i:Ljr"" 


itiiiKidnl 
"imirtble). 

oooin  «it|iin 
jK  nainelr,  a 

l-Hnf  th.  dJ*.  SS)    *• '"~  >^  """'« 

•*^  rr jw,*2j^  .'j;*^?™'  '^-py 


Slfi8 


*>•«  not  ba  eartiM 


«»«  »y  th.  jndg.  wh«  offered 


"  '"^""^  """™'  «>«»'•'  «">mja.  BBco,a«      ,  i„, 

provision  i«  not  ezolwive  of  other  rule,  hnf  i 

Thu.  there  are  „ow  usually  ttSi  wtT^f  ™.«  T"'^  *"^"''"'  ^  them." 
tified  copy  nuy  be  P«P«ed  .nd^X  ™  !J'e'Lr  "','"•'*  "«'''  *  «^ 
statutoiy  rule. and  the  Fedena  rule;  o^ot  the^?   """i"^*  '^«'  ^^  1««1 
«mple  thMi  the  others.    It  is  worth  ^L?      T  **"*«  °'**°  "»««  Ubenl  or 
United  Sute.  is  in  a  Sute  ~urt  in  th^^S^L^'t '^'''°'«'>  "other  of    he 
rule  adopted  in  the  Federal  ZITZ  ST^  ^  *  '°""«°  '****-  7^t  the 
Uce  ManAall  for  fo«iga  record  but  c^^tnr,'T^'^  ^^  "^^^  ^^ 
English  rule,  with  the  addition  of  a  forS3rfi    .     fT  ^  *«  "'t^odox 
by  the  judge.    The  fact  that  this  situ  ^wLrlS^      '''*  ''''*''  ""thority 
dec«ion  >n  Church  v.  Hubbart»su«»L  S<ST^  """  y*"  »«'««'  the 
rule  «.  then  familiar  to  the  profSi^n  •  15  '  "P^^nted  the  traditional 
judge's  certificate,  the  AmericTth^' !"    ^V  '«««h"<iows.  with  its 

The  interp«tation  of  tltTZl'Zl  T"^^^  ""'"•"'^• 
ruhngs.  concerned  chiefly  with  the  literS  a^L        '     *  ?''^"  '^  ^  """7 
of  vanous  sort..-    The  number  of  S  i£»  T*  '*■  """^  *«  «»P«» 

inese  rulings,  when  compared  with  th« 

within  the  8tete  in  whUk  th.  »-•     ,  ^^  * 

i»w,  fnwoo  e.  Jmkina,  2  John    f^^Tiia  / ' 
copy  under  tha  ooait  mI  —JiSS'il::^  "•  (• 

rnirt  of  th.  State)  J  187?  Fiji's  •  '^"o 


"IfcfrM.  110  6i.     or  th«  Strtl^lf^  i  eomiOeteneM)  rnlimS 


to  th.  Bwfart  sSiSSL  JJ  jV^"""**"^ 


twirett ».  Cook.  lU.  1  •  lal;  >S?  \  **««•  I-»-     rt«tnt«.  hJbMmni^?^  ""^  "  '»'™»  >< 

Mich.  875  ri5tBfni?i;£!r"«-lr'^P'»-  « 

M2;  1884.  KmbT  RfaTl*  8  *  1l'«J«  2?* 
M«.  Ohio  ,.   mnS2»    «*Pr4^  ?2I' 


Pickett*. 

ft«ii.  3  i^"5iT8'r7'.'7Sii"5!."^'^ 
WI.H.  MnTyra^'U'^'o?''!?^,? 

«>«'"».•  1899.  Tfc«™.  -    B     *  "L*-  *•   <11- 
•i«ter  Stat*  niMrfcTt-iSrV  i"?*"*""*  '•!  • 

P"'i-l««forith«tl«tir^.  ii'Ii'?**''  •*•*»«• 
••  to  R,r8t  •SSP^.IJ'  '"•'yw*  rnlftig. 


th«y 
"t  forth  tt.  tWrf  i»?"?  **•  »*  •»*«•  to 

doB  ai  Id  iM .  ..?i* 'J"*'  Spenrer  ».  Lane- 

1«  id.  8M .  1881  ^iSfL^*"^"  »•  <W»tl'. 
^^.  /«..  i847.  0.y  ,.  Uo^  ,  OWMI.  78) 


1 1«1  ttCEPnOKS  TO  THE  HJUBSAY  BUI*        [c^.  uy 

although  the  lifter  Pltli^f^JT  ""«  '''"  '"'''"^'y'  ^»' 
i«»ivabletopw^thei.  J^ZL.^T"  ""  •PparenUy  regarded  as 
menu  could  n^«,^tpiir?°l*TT  "^T^  ^'*  *^^  '^'^  »'  i-""'- 
doubt  «ea„  ever ThaTSen  eL^^Sll^*:?''  ""-*'"  '^'  '-'«'• "" 
even  where  .tatute  did  nott^^^it  ^1'  "^'^  •"  ''"''**^''^"- 
pliedly  authomed  to  give  theT^  rt^  ?k.  ^  *t?"*.  «'°^iWo.  was  im- 
copy  would,  on  gene»fpri„dZ  have  i^„  "S?"^  "!.  "f  "«"'-^« 
o«ce„.  hy  hi.  .eal  of  oL.auat'^S«Sr4l'^'/rS;: 


i  ■.    1868.  Uttoarrtt  *.  Oool^  1  uTlT  ,«« 

•.  BwDuter. «  mVb  %:  "li^  *2?ir°" 

».  'vruiA   8  B.  Moor.  11.  IS  •  laia    ii.^^r^ 
Add.  9  i±  M.  lau   vl.     •    'i?*  *«••»  »» 

StTi^'J'  i^'  "*'•  ■•Monr  ».  Chew.  6  id. 


WohML  Q»  M8  :    1MB.  Coit  «.  lOIIikiTl 


18 

i.l. 


W4  (MtnanJ  eomiiMatery  ou  th*  ttetat^t  ■  m-o 


4  id.  214 .  laifi.'  •!!?•  '^SJf"^''-  fl'nw, 
•*•  ir.;  1838,  BoUiMOB  «.  PMeott,  4  H   H. 


8164 


th.t«»2,»i^' .'**^  »nd«r  the  belief 
Bat  when  thU  error  ia  eommitted   the  S'i 

J  8*.  the  caiee  cited  in  f  leS^mlT 


liifi' 


or  th.  p«n««.  (,,  But  the  ce^^p;  SI  T'.  t  '''^>  »  "^"'J-W, 
.dm>«>bd%  of  the  wgurte;  to  moye7eInt^  'indementol  question  of  the 
liar  pniieii>](«.«  ^  "*•  »  Je*»-1666),  wvolvea  its  own  pecu- 

J.dl?;!:^"o;  «;L"^J",2^^  *»»«  «itablish»en,  by 

Thew  copies  become  offld«l"coSes^T  '"IT"^''  ***»«'  "<»  the  Uke 
«iji«;bl.;  they  become  V^Tj.lt^Zl^LX"''''''  "P""'^  -^« 
under  the  gweml  principle.!  "*  "«"'•''  however,  and  thus  come 

an  official  can  upon  -nj  iSpt^^Tan'alSS  ^^^  ^°  P*"""  "«* 
.hdl  U  admfadble."  unless  at  list  Xy  is  e^^  T  *^  '*'*''^  ^"P'^*  ^"^h 
nte.  Even  then  it  is  doubtful  whether  fh".  ^f'"^^  ****  "P°°  •»"«  ^7  stat- 
pe^on  wouMsaifice  tonH.derhl:^pfe/i;lS'^'^«'"*^  "P°"  "  P"-«<» 
tions  on  grounds  of  public  conveniS  sJ^u^t  '  ®"' '"  *  '^'^  J"ri-dic. 
miMible.  without  calling  the  copyist  ^45^  •*''''  '^'^snly  declared  ad- 
mtodians  of  prfyate  docum^r^Sr  1^^  ""^^  ''X -nndry  kinds  of 
poses;  the  chief  instance.  ««  the  3„^T  T  '"'  «^''J«''«»l  P"- 
corporationi*  ""  *"•  "«"*«"  o'  chnrehes  and  the  records  of 


'"thrrriT^ST.'lJT^  -^  Il««0. 


A«»mHy  ").  "««««*i«  flvdertd  V  Act  of 

<""«»);  0.  m  ?m!wS1  •*«»"*»'»k  to  be  eri- 


n*>Iption,  by  in  omwTBnH.r'^'  °'*  ~T<>"«ta 
or  ^c^efrv) ;  O-Tlfev  ■'s?"',".!?, '''' '""""' 
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11684  OmttaarPHi^taAaoak^tiit ,  nnn  ■untiUMuui 

StmrS-JS"  "  °n  ""**  w««7"«  oflkw  may  not  be  authoriiMl  to 
doabt  tba  .neh  tnthorted  oopiM  «««  «lmi«ibk.    Yrt  h  cannot  b«  wid 

13!15m  i  .^  <5fW  printer',  eopie.  have  been  unMj  i«g«d«l  as 
admiuiUe;  but  the  dBdal  printer*,  authoritj. though  a genwalSeTex- 
S"" ««>«  «>«  i»PlW.  The  obj«,tlon.  thJt  h.ve*b.en"made  to  oonnec. 
iT  r  u.  ."^  o*  Pniited  oopie.  have  ehiefly  had  their  Kmroe,  not  ao  much 
in  a  donbt  of  anj  of  theae  prindplea,  aa  in  the  difficulty  of  preanming  the 
«th«nti«t7  (^.  I  2151)  of  a  print«i  copy  purporting  tJ  be  iToOcJonl 
The  dootnneof  preaunung  the  genuinencM  of  an  official  ««I  haa  aerved  to 
furniih  a  mode  of  authenticating  certified  copiea  (anU.  f  1679,  pott,  fi  2163)  • 
but  th«».  ha.  naturdly  been  a  heaitotion  about  extending  thiadortrine  to 
impreadona  of  type  purporting  to  repreaent  an  official  aeal  or  certificate 


MipamtiM  aad  tiM  hud  uT  th*  pMidliic  oOmr 
I  SI  (oemBMrsU  doenaeBti  no*«U«  br  oodt: 
hw.pMrabUbyaantiacdMma^dar 


SfS*'  rf"***);  Mm.  St  1S9S,  e.  89 

Jj?i  '°'^^'?  tfc«  iicttUnr  of  •  OMMtarr  two. 
gfa«^»ttM.)iifaW  St  18W7|  mi 


tifcatian  admits  thm):  1M»  IhMVflJir     ^TTi^i  ***•  °****-  W»*  I  «»71  (reliRioii. 

|Ji"  to  ngirtm  k«t  eat  of  A«  St.t«:  ms 
^^J*±  IwrpefdM  omtodlM  MfioUtly 

DNntbl*  br  eopr  eartilid  br  tlweUtir  i&»-|Z     ilu  «,?".'•  •*■  "*•  *?"•  ^'  *  J'-  '''S- 

^u  .     -"^^"J"**  **  eonwmto  BMiKer,  aj. 

"55..??  "fc**  ™~*  Hktori£l'8ocletvr,J. 
Si^.'^liJf'^  ■*^  WW,  |4181«(eor,«n.t, 
S*^i^?'?*"v  *57  "^  ■■  •■'ta'Ht  of  notice, 
■dmfaribl.)-  I  41«  (tortiOeirto  of  MnMineiit 
•Dd  BotiM,  bjr  On  nentaiy  of  a  mntaal  insni^ 
I^  "S?"!^''  •*?*^W») ;  I  418S  •  (••  veriBed 
"2*7  ^"  the  tooka  of  a  Uft  or  motnal  benefit 
aiaodatioa  "doJng  bujiiaia  od  tbo  level  pre. 
""■.  «  '  •*™«'*  pl«»."  admlariUe,  wU 
"«?w  OB  the  oppenmt  tU  dayi  before  tem, 
wtt^M  onortaaity  girM  for  iaqiection  ol 


St  1874,  e.  »1,  1 15  (p,,^ 
UMWimtated 

.    r v-^  --xMWBi*  eopj  ov  tiM 

"•••tonr.  ebrk,  eaaUer,  or  ottier  kaoMr." 
BDder  eorporato  «aaL  if  aDT) :  Hi.  Bar:  tt. 

triefhone  eompaDi^  profaUa  bjr  theaK^rtaiT'a 
•««rtBd  eonr.  "whoB  the  iatoMs of aaideir. 
P«»«oB  an  eoBoeraad");  1878,  Kliw  a.  laa. 

rtatata,  wtdBdad) ;  iiw.  Om.  St  18»7,  e.  87, 
I M  (raligtoia  aoda^a  ngiatar  of  na^riam 

1899,  f  1639  (ofleial  booka  or  ofdioaBoaa  of  a 
reli^ooa  aodaty,  provaUa  \j  the  CBitodian'a 
oerufied  eon)  •  Im.  Bar.  L.  1897, 1 684  (aeon- 
Utj  of  a  laflnnd  emapaBr'i.eertiaad  eim  aader 
SSK?*'«r'D.'f  *^  oompaoy'a  booj^'adnto. 

(eertilled  eopr  of  a  oorpontioa  bjr-hiw  Baler 
oorporata  tH,  \j  a,  piwMeBt,  Mrntaiy,  or 

SIM 


H  l«a.IW4J  OFFICIALLY  PRINTED  COPIB. 


Tlus,  it  k  with  Uw  authentiotion  o»  »i^  .  *  *"* 

inr^h  it  that  the  difBcl^Sj.  'j^^^'W'  »»»>«•  »»»»  th,  .„th«rity  to 
In  gpami,  then,  whete  an  oMtial  om-.^J  • 

should  be  «  olBow  ia  the  .triSt  «n«  no,  1 ITT^  *•"*  *»«»  P^ »«" 
conoenwd  with  offldd  work ;  it  ^enZh'tC  £  ^  '^"^  ^  "olSvdy 
tire  to  print  oflioiel  docnm^ts  1"  for  It^K  »"  '?**'"***  by  theExecu- 
enough  th^  the  copy  offered  p„4^\*t^«»^-«'  ".  oopie..  it  i. 
govemmrat;  ito  genuinenee.  i.  -Wed  wmJSJ  ^^k  '  ""*"**'  "'  ^^ 
seem  to  be  the  genenl  principle,  of  Tl«  ^  ,'"'*''"  ""*"«»•  Such 
v«iety  of  pwi««:        *^  "^P'**  °'  »'«»  «>°"non  law.  to  be  di»wn  from  • 

though  H  U  notwgood  •rldJTMS^J^Si^^  *^  *^"*"''  •""writyi«?£Sii 
u  good  «  .Tidmo.  of  th.  kutto",^!*!'***''*  >»»d«„.l.  y,t  n  «iriZS 

U»  I«w,  and  Umh^on  th*  printad  Ji^     ' .,     ""^  !»««>«>  *•  rappotad  to  k„nw 
tb.  hint,  of  WW  !•  «q.p«d  to  SflSSt •"  '^•**  *°  «*  •Wden«."Ki  5.v  !! 

««•  thjng,  « the  rather  ^imlttod  h^S^J^I^'^  ''  "'">  »»«»  ««»«I.    ^ 

2?obj«t  of  «rf.  p„,Hrioa  WM  to  f^™u!"«:rs^~"?j^ 

J^ii^'  p™«  fp«-  of  thi.  kind.  rittir,nSi;^j^.««  "^p'-'  •»<> '«' 

he  dependad  oo  aa  tha  exampUilcatloo  »wi«Li  i^    ^  '*''^  '•*»»  •"  ••  maeh  to 
•o^ption  or  fUntetioa.  .        ft  t.  ^^i.^\   **®™  *opyi  Jeaa  dangor  of  miat^R  «, 
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nl^U^li^^  ^"  '^  to  .d«H  pri„.^  ee^  „, 

.  rffLSnT/ilZil^S'^  S^'/."*^  P^Tx***-*  to  b«  offlctally  printed,  of 
rl^l^A  ^  ^  -dou-iWa'  The  few  inttanoe.  of  txcluihamAol 
other  Lround..~to  eiwipl..  tht  Wln«  to  «scoant  for  th.  oSnlTof  ! 

H  little  .uthority  on  the  pndM  point,  for  the  ^  tlut  bTenS,  ^Z 

J??^ .!!  Si  J  PI"***  "torpri*.  «e  g«>«»ll7  t«.ted  ^  «imi«ible^ 
But  there  <»n  be  no  doubt  of  the  general  priwiple.  Statutes  ma^^.: 
preaaly  declare  printed  volamee  of  reporuVdmiSbh.'  •«»•"»«  «■ 


betwwn  Portag.1  «id   Biund,  th"  LDndon      tr   (f  SlJL^  ^^^  copy  rf  ,  pwporti,,; 
Omtte  or  lf»  M  .iHrj;.!.  1%  '"•""'00"      U-  B.  SfMto  itoeanMnt :  not  dMiiM)  •  1*«» 

•""«rt,  ««»tt^  BO*  raniTcd  to  ikow  ■  ntrnt 
•wUatiB.  pablUMd):  1810,  lUdSiirT  InL 


"T»^,o«;tt.  u  M  Mthoritatir.  Lm.  rfj,;;: 

Kinc  or  vkfasb  1m«  pnnd  anrntgh  hi*  miertv't 

sr:^™  »*  **^ .  "i  »^  '^  '*^r 

ET..   r^'.  *»"yoB,  U  a  J. :  "Tk«t  th* 

Ctamto  ta  .Tidmo.  of  BMwy  •<*.  or  StM.  to  «ot 

,}!S^  \  I  \P'-*  *w«»«*i  m  addiWHi 

uf  differant  bodiM  of  niljoeU  .  .  .  nodndiv 

to  th.  poWio  ill  tbo  0«Mtte,  it  i»  aSBltSd  ttS 
SS'i^l"''  *  *^J?f  ^°*''*»  «"»»•  «^  to 

lb.  SIS  («M(ni  to  KirwMi  v.  Ooekban  imi  .t 

(olkiiU  giMtto,  idniittodTriSS,   BiJto*  7 
Art""".  «  B  A  C.  m  (om«W  >faS^ 

ing  ibont  tbo  pririltgw  of  thi  Ktns-rmtoto 

Hurnngt.  117,    119  (print«i  o«eba'i«nphkt 
rtowing  mail  rooto^  «dmittod) ;  1870,  bEoT 

Jj"'""!) ;  1839,  LartoB  p.  OiUi«n,  a  m.  877 
Sn  (State  Rpgtoter.  n«dT«l  to™  th.  Ooil 
•nior»  proclsmatioii)  i  1889,  iCriu  «.  Orth, 


2158 


au,  1«  Pkt  55  ("Ancrion  Strto  Pan-m'^ 

£ri5t^7"tiir,iiS^^ 

2r^'5i*^\,"  0«w  Or.  160,  .  copy  rf 

^.diiita^  ^''^ — «»-jsn;d.f 

^■liflJ  ■«»*  *«"«!»»»*  ro  ni.  809,  SIO 

tojrt  daotoioni,  excliidM].  bMWUM  tbo  origin*! 
w»»  not  aeeoaattd  for).  * 

g?°"  C"'*'  wport  of  M  (qriaioB  of  the 
Suj^anj  Coort.  not  reerivwl  to  prer.  th.  oon- 
troto  of  .  jodgmont,  •  cnttftod  copy  Wng 
"•"•"^-  'ortW»jr>»i«l«l?MofXp™" 
ST^l'mi*^.  "  "Py  ow Mwawr  lind, 

*  S*tfoit,  1 1708. 

•  For  tb.  8t«tntn  drdiog  ezpranir  mth 
offlcml  ^Pport^  «.  <,,A»,  not.  15  5  Wtfi.  Ttot! 


If  i«».iie4j        omcuuT  pmntid  oohbl 


Nemthde*.  it  my  b.  oir«d ;  ^  thTIi^t  ^  "'''T' ^^' «  2672X 
whaaem  m  oOouUiy  printed  c^dt  of  . -fTf  '  *»«P«<»  «  employed 

le«t  «n«  th.  middW  tTnw.  »  jlSi^  """"  ^'  '"'^«  •ii.t«l.~.t 
printed  OM.  «,  nnquettioMbly  wlmiuiSr^  P-T-ortuv  to  be  th.  offloUlly 

(»)  For  ^MMtMe  privaU  aets.  thMs  »...»_..      . 
nitioD  of  oopie.  P^Zrtin^' ^Z^lT^S^l'^^^*^'  no  r«og. 
IToand.  dth.,  in  prindpto  or  in  pSte  S.  5^.-  ^'^  ^^^^  *-  »°^ 
the  curtom  in  EogUnd  to  in«,t  TjC^^'  d»t«ction.    It  c«.e  to  b. 
that  they  Aoold  he  printedbJ  U,?!^  *    "*"  '  °^""  Providing  .xpieMj- 

eraUy  reached  on  oo«n,on-Uw  iSJciX^JS?!    •,••"•  ""^^  ^  «"«- 
eveiywhei.  eMctionwi  thi.  rule"   ^     '      ^  I«g«l«tion  hu  now  alioet 

u.i.en«M  of  .  copy  purporting  to  hW  LnTn.  .^  •  ^"*  V"""^  ^^  ««»- 
New  Jerwy.  it  was  perhape  once  Se  Lw  .JJf "  ^«"^    ^°  N"''  York  lid 
ever  proven,  conld  brreoeive,J^  InSll    I  "°?*«*"y  Printed  copy,  how- 
«.me  «rt  of  au  thenUcatioriy  tiiSJ^^  f^^  "  »  ''^  »'  <»"  <>»«  ~«i^. 
quiml;  te.tin.ony  that  the^J^^SSe^'  '*""''  '^  "^^^t^o-^Uy  ". 
.n  the  foreign  court  being  n.^ylhrf^^^''",  """•"""^y'^^Ptod- 
other  couru  («p««nted  by  ^7 k,J  t^   '^"  »«thentication.»    In  .till 
porting  to  be  officially  print<i  wi  tjel «  Sf  ?  »"^"'>'  '^'  »«"  P«'- 
w»y  that  the  purporting  in.p..^on7f  t".^°*'     T^^^'"  *••«  ^« 
taken  to  be  genuine  (poit,  S  216SV.    R„»  i!S         *°  «^*  **^  »'  State  was 
ment  of  principle  haj^;!  fZ\  ^^^^^ «7  '-»  end  detailed  devel^" 

^-.i%:  ---^-i'Sr'^rsrp-'tSv-ti^^ 

nt«  d,rilm,  with  lOl  «(h«  nrt«t-4  _-.-^  ...  ' 


'""|1?3!'^*'"» •**-!-*»«  "port..-. 


I»< 


l'.rr**?*^ '^M  «Piy  «i«fcr  ««-.    zzr 

not  to  h«T»  b«mi  *ttIed'^L2_i?'/?*?"     *»'*«■ 


•  1«M  BECIRIOm  to  TIB  BIAMAT  BUIX        [Qu».  UY 

tofrfg*  lomnBMt,  or  it  mwt  b*  jmwmI  to  U  oomiMaly  tdmittad  i«  th* 
eoorti  of  that  eountiy  u  tridHMM  of  tbo  few.  (1)  Tho  fltM  altonatire 
proporlj  MoetioM  tbo  libonl  nUo  of  MthoBtkttkiQ  whieh  hMl  ihmdr  \mn 
•oooptwl  bjr  MMM  Ooarto.  Bat  tbo  mwioo  of  tbo  Mtboritv  bv  wbfeb  tho 
printing  nut  paiport  to  bovo  boon  atnotioMd  io  oddom  tpoeilooUT  named 
in  tboM  on^ding  otntntoo;  owing  to  tbii^nnd  to  bwk  of  fonoigbt  o»  the 
port  of  tho  oditom  atatntory  eoUoetiono  bovo  oftan  boon  osoludod  boeanaa  tl>e 

Utla-paga  or  printod  oorti«eau  doaa  not  oonwy  tbo  pmpor  pwport  of  anthor- 
ity.  To  oatiafy,  by  •  aingb  fonnnk.  tha  damanda  of  aU  tba  Jnriadiotions 
wonid  porfaapa  bo  impoaaibla.  A  nnifora  pnnriaion  on  tbia  anbiaot  ia  anaUv 
deaiwbla."  (2)  Tbaaaoondaltoniatiwpinotioallyaltew.tbooaaofawU^in; 
-commonly  admittad-  in  tbo oonrta  of  tbo  fbrnign  ooontiy.  ovan  though  it 
waa  not.  and  dooa  not  purport  to  bavo  baan.  printed  by  ofBdal  aanetion.  The 
enrioua  remit  bore  ia  that  tba  raaort  to  taatimony  of  aoob  oommoo  aoooptance 
in  foi^  eonrti  aeema  to  bavo  boon  originaUy  intended  merely  to  aathen- 
ticato  the  oflloial  obanuster  of  a  rolnmo  whoeo  purporting  oOoial  ebaracter 
would  not  be  aaanmed  without  other  eridenoe ;  »•  wbik  under  tbeea  atatutea 
(aa  oommonly  phraaod)  tbo  operation,  of  thia  expedient  baa  now  beoome 
much  wider,  and  aarrea  to  admit  erea  private  oompiktiona  noridad  Our  are 
"  commonly  admitted  "  in  the  foreign  oourta"    (8)  It  may  be  added  that  bv 

TZ  !!!S.^  •**"  J  ^^  "*^  *•  ^^""^^  "•»•'/.  the  Aer^ry  If 
ataUt  mi^  eopifotthB  printed  atatate^ook  oOdaUy  aent  to  him  by  the 
foreign  government  and  kept  in  hie  olBoe.  Tbia.  bow«v«r.  being  in  form  at 
leaat  a  certified  and  nbt  a  printed  copy,  cornea  witUn  tbo  general  principle  of 
certified  copies  (•»<«,  1 1680X  r       f      i 

*»A  r«dml  ml*  mmM  HMBMUjr  be  eoo. 
•UtotJoMl ;  eoniMrt  tim  lUml  eiMM  aiM 

f^L?!*^'*'  *««H  the  w*  «C  etMaM. 
tajffenigalawaMTlMtetedfaafteiwM.  (1) 
Wbetber  ui  cspmt  witMae  to  Hm  ttnlm  lev 
meytuta  iti  Umt,  If  it  Um  ia  HetatMiMMK 

•mtMd :  tl^  iaralfae  &e  qaaitioB  af  •  imla  or 
ESf^  "*^«FT;»*ttao«3f  vnt  laaanaatiea 
wite"^'  "!*•  *'——">  •*.  I  wn.  (2) 
^"^hathar  •  witaaai  t»  fcn^pTMJbaa  hw  k 


wiUgii  vJMtlMr  •  witoaae,_aaaMUy 


•nd,  limiimnj,  waaam 

aipert,  baa  l»a  mifnali  ^ 

tke  law.  ia  aoMtdarad  rnOi,  %«»6.    it)  tUw 

wlMtiiar  ia  OaaMM  ar  U  rtfrU  ^  2Sum^ 
fcnna  tiM  aaUaat  efapaeial  aad  diflbralT^^ 
tioD*  to  tha  Haanajr  nla^  tnettd  aaW,  (■  . 
170S.    (4)Whath^thrtafai^arrfo.£a_. 

■my  ba /i««e<a% MMai<  or  B»T  ba  thanUaet 
of  a  ymumfttm,  bUa  andar  tliaaa  napaeSv* 

— T^  j,;^    (,j  Whatllar  tha 

tcatimoay  to  btaiipi  law  ia 


Enrtip- 


baada,  f,^  tt  35M,  W7S. 
rfbiiim  ruh  nflbeta  tea  ' 
azaminad  fo$l,  |  IMS. 

Tba  atatataa  aad  mliBM  oadar  tba  n^nt 
prinaipla  ue  aa  fcnowV^  "^ 


il« 


iMtAMB  i  Baridae  the  iUlewi^  ih«M  .1. 

pnatM*  to  aitbar  Beaea  of  htUaaMaL  w  hr 

ear  er  aitlprf  th.«,-  u,  JSSS!^^M,Z 

•|»*  thot  aaeh  eeeiaawm  n 

Uay  pradaM^  eta.,  ea  aitod  mpm,  1 16*0, 
ia  prareble^  •  aopy  of  '•  the  OuSufiti^rt- 

br  the  CkifwaMat  priatar,  or  J^Ua  the  am- 
tto^ariare  ia  •  eoart  ia  aay  Btitbh  oolnny  or 
r"""l».  •»  •  epnr  DarportiBg  to  ba  printfd 
1^  fte  eathortty  of  the  laf^tota  if  .ach 
*WA  eofear  or  paaHarioa");  IMJ,  St.  45 
ZSl*  ^tl(>*aeediat  atatatie  extended  to 
eepiae  parporttof  to  be  priated  aadar  luperia- 
*SS*«*«»5«*?rt!r«'H«Jligaa*y'a8totiVDeiy 
0«ea);  IM6. KfadierdaoB ol Aadanoa,  1  C.m^ 
6C.  Boto  (piiBtod  aeUeetiaa  ef  U.  &  tnatiM^ 
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I16S4 


•rmybo<>k,rte.,  1 


I1M4 


ttciraoM  to  THiHiAiwT  wn*      co.*..ijv 


the 


Mmm  ..  lutr.  7713:43,  56(w^ii,  Z: 


id.  417,  It  ni. 


priaM  ceiijr  of  niiiiidiil    -^ 
•rONMtK  or ur  D.  &  atiti  «  r«rrt 


ap  fofliT  ^^-     ^   «»»»«^y  "^.""J  WOW  OUU 

>  H 
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»« 


7  CWo. „ 

.£_S^„'^*"*^    •««tat,   "prtotAl   hi 
aatborHr,"  ad«iaiU«X  i™>»«   "y 

rfUwi  of  iBotlMr  of  tha  r.  g.,  "if  nn7. 
tt^W^*"***""*"!*  or  if  oo«moal/ad. 
J7(  mreiti<(«aMi''lB?oartief aB0tiMr<i 


M  im-im]        omcuuT  pwktid  conn 
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S4w"«rihiiiilh 
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EXCEPTIONS  TO  THE  HEABaAT  BULK        [Chap.  LIV 


■iiiible ;  iM  alM  Id.  e.  lOS,  I I3S) ;  1 7  ("  pabUe 
doennieBta  parporttng  to  bt  (iUt«d  ud  ^ated 
Inr  aothority  uf  Couma  or  eitlMr  HoaM 
th«iMr,"  wimiMible);  f  17  ("printed  copiM  in 
rolumei  of  itatatM,  oodai,  or  otbw  writtni  U» 
cuact«d  by  any  otber  Stut*  or  Tnritorir,  or  for- 
•ign  goTommeat,  purporting  or  itrovM  to  bart 
bna  pabUibad  by  the  aatbority  tbomT,  or 
ptotriKi  to  b*  oommoDly  adialttnd  aa  cridaae*  of 
the  Minting  law  in  tin  eonrta"  of  aiwh  Stata, 
ate,  admiaaiUa);  I  U  ("printad  co|iiea"  of 
onlinancaa,  ate.,  or  any  eity  or  town  in  tha 
SUt^  "paNUbad  by  aatbority  oT"  inch  dty. 

KeiUimkfi  Suta.  18M,  ||  1«3«,  S«1»  (copiaa 
of  Anembly  joamaii,  printed  by  the  Statr,  and 
certain  apaitiMd  aditiona  of  the  Iswa,  admiiaildi-) ; 
1 1643  (law  of  the  U.  a  or  a  SUto  or  Territory 
thenar,  provabla  br  copy  "  printed  under  au- 
thority "  tliereof  and  raeaiTad  in  the  Secretary  of 
StateV  offiue);  |  I«44  (law  of  "any  Bute  or 
Territory,"  pnTabla  by  •  printad  Tolnme  or 
pamphlet  "ahowing  on  ita  boa  that  it  waa  pa)>- 
lifhed  by  authority  thereof");  1828,  Tarlor  v. 
Bank,  7  T.  B.  Moor.  678,  S86  (printed  coiiy  of 
atatnta^  admitted  nnder  atatnte) ;  1871,  Boota>' 
•.  Merriwether,  8  Buab  400  (atatotea  parporting 
to  lie  offlcialty  printed,  admiaaible). 

Louuiamat  Rev.  L  18>7,  }  1440  ("Tha 
pnliliihed  atatataa  and  digaata  of  other  Statea," 
admiasibie  to  proTO  "the  atatata  lawa  of  tha 
Statea  from  which  they  purport  to  emanate  "). 

Maine:  Pub.  SL  1888,  e.  8S,  I  108  (printed 
eopiM,  "parporting  to  be  pubUahed  una«r  au- 
thority of  government,"  of  a  law  of  the  United 
Statea  or  a  State  or  Territory  thereof,  ailmia- 
Mble) ;  1888,  Owen  v.  BoyU,  8  ShepL  147,  ISO 

I  book  parporting  to  be  an  authoriied  copy  of  the 
iwi  of  a  Britiah  nroTince,  raoaiTed). 

ifaryfaad;  Pub.  Qen.  L.  1888,  Art.  85, 
H  47,  48,  4»  (priTata  kwa  "pabiiahed  by  the 
Mthority  of  thia  Stata"  may  be  read  "Aram  tha 
printed  atatuta-book  " ;  lawa  of  the  U.  &  or  a 
State  or  Territory  of  the  U.  S.,  from  "any 
printad  Tolaraa  parporting  to  contain  "  them ; 
Baltimore  eity  ordinanflee,  from  "  the  printed 
Tolume  thereof  pabUeboi  by  tha  aatbority" 
theteoO ;  St.  1888,  c.  842  (aUtntaa  of  the  U.  S. 
or  a  Stata  or  Territory  or  of  tha  United  Kii^- 
dom  are  provaUa  from  "any  printad  Tolama 
purporting  to  contain "  them,  witboat  forthor 
anthentication  or  proof). 

IfiuaiuAiiaiHi;  Pub.  St  1882,0. 180,171,  Bar. 
L.  IMS,  e.  176,  1 76  (printed  copiea  of  thia  Com- 
monwaolth'a  atatuvce,  "publiabed  under  tha 
authority  of  the  oorammaDt."  and  of  the  etat- 
Btea  of  the  UaitadStataa,  and  of  any  other  Stata 
or  Territmy,  "if  porportiBg  to  be  pobliahed 
nnder  tha  authority  or  thair  rgapectiTC  govem- 
inmita,  or  if  commonly  admitted  and  read  aa 
evidence  in  their  cuuita,"  admiaaiUe);  1826, 
BHynham  v.  Onton,  8  Pick.  298,  294  (atatataa 
of  another  Stata,  in  "a  volame  purporting  on 
the  face  of  it  to  contain  the  Uwa,  admiaiible) ; 
1867,  Merrifteld  «.  BobUna,  8  Gray  160  (the 
phraae  "  By  Authority  "  on  tha  title-page,  held 
anIBcient) ;  1842,  Aahley  v.  Boot,  4  AH.  604 
(aUtnte  applied))  1894,  Bride  ».  Clark,  141 
Mam.  180,  84  R.  E.  746  (atatata  a^ied). 


MUUgm* :  Com^  L.  1887,  |  lOlTS  (leeal  atat- 
ataa, pritrate  and  pablie,  prontbla  by  "  printed 
copiaa"  ••  publiabed  under  tba  aatbority  of  the 
goTarameat")!  1 10178  (autataaof  another  SUte 
or  Territory  of  tna  U.  &  or  of  a  feniga  Sutr, 
proraUa  In  "printed  copiea,"  "if  parportiiiK 
to  be  pabliabad  under  tlia  aatbority  of  tli« 
raapactfva  gorammeata.  or  if  oominoaty  atl- 
mltted  and  need  aa  evioeuca  in  thair  oonrta  ") ; 
1 10198  (ordinancaa  of  a  dty  or  village  eonni'il, 
etc.,  provable  \ij  printad  copy  "parporting  u 
bava  been  publiahed  by  authority"  of  the 
council,  atr,  t  aee  aleo  id.  |f  2769,  8088) ;  1878, 
WUt  V.  Cutler,  88  Mich.  189,  196  (autotn  pur- 
porting to  be  "  printed  by  order  of  the  tinv- 
emor,"  admitted) ;  1891,  Peoria  v.  HeQuaid,  Hj 
id.  128,  124,  48  N.  W.  141  (an  unoOcial  com. 
piUtion  of  atatntea,  "commonly  odmittnl  in 
all  courta "  in  Pennaylvania,  recaiwd  to  almw 
that  law) ;  1894,  Dawaon  *.  Fetanon,  110  i<l. 
481,  48  K.  W.  244  (printed  copy  of  foreign  - 
here  Canadian — atatntea,  racaivaUo,  if  provcil 
b^a  competent  witueaa — here  n  Toronto  \m- 
ruter— to  be  commonly  aeoepted  iy  the  foreign 
conrt). 

Minimolat  Oen.  St  1894,  |  6707  ("the 
printed  copiea  of  all  atatataa,  acta,  and  reKolrc* 
of  thia  States  whether  of  a  pobUc  or  private 
nature,  which  ai«  publiabed  under  *}"•  -"•Imr. 
ity  of  the  State,"  admiaaible) ;  |  6'  06  (BinaeM  « 
edition  of  Sutntea  at  Lune  of  18'8,  pukUaliM 
by  Callagfaaa  k  Co.,  admiMible,  provide<)  the 
pobliaher  file  aa  agreement  aa  to  |itlce) ;  {  5709 


(Yonng'a  edition  of  1878,  admiadhle);  I  6711 
;~upplemeBtof  1881,  admiaaible)}  |6718(Kelly'i 
edition  of 


aiM 


(Suppfementof  1881,  admiaaible)}  |6718(kelly'i 
edition  of  1891,  admiaiibia,  providad  an  agree- 
ment aa  to  price  ia  fllad);  |  6716  ("Printed 
copiea  of  the  atatuta  law*  of  aay  State  or  'tn- 
ritory  of  the  C.  8.,  if  purporting  to  be  jinb- 
liabed  nnder  the  authontv  of  thoir  respective 
govemmeata,  or  if  eonmoaiy  admitted  and  read 
aa  evidence  in  their  eoorta,"  admiadUe) ;  {  5711 
(ordinancaa,  etc,  of  any  inoorporatad  dty  of  tiiia 
State,  if  "  printed  and  pnbliahcd  by  authority 
of  tha  oorpontion,"  adnuaaible) ;  1891,  Holly  e. 
Bennett,  44  llinn.  884,  49  N.  W.  189  (printed 
book  parporting  to  coatain  munidpol  ordinancei 

SUiwaa  by  i&  dty'a  authority,  raoaived  under 
ehartar). 

MMmipfi:  Aanot  Code  ISOt,  |9  ("ThU 
Annotated  Code,  when  pnUiahed  hj  anthority 
of  tha  liegiahtare,"  to  be  evidenoa  of  the  stutiite 
Uw)  i  1 1809  ("  printed  aeU  of  tha  Legislntnre, 

Kbliabed  by  authority  thaiaof,"  admissihle); 
i6,  Baughan  ».  Oraharo,  1  How.  22n,  m 
(foreign  book  muat  be  ahown  to  be  pnlilii.hnl 
by  aatbority  of  the  Stata) ;  1862,  Stewart  r. 
Swanty,  28  Miaa.  602,  604  (a  fore^  book  pur- 
porting to  be  printed  by  authority  ia  presumed 
to  have  been  eo  printed). 

Mimmri!  Bav.  St  1899,  |24S4  (in  criniiutl 
eanaea,  the  powen,  etc,  of  "  any  banking  coininny 
or  corporation"  are  provable  by  "the  printeii 
Btatnte-book  of  the  Sute,  govemmant,  countrr'' 
creating  it) ;  |  8084  ("  tha  printad  irUtute-lKxikii 
of  thia  State,  printed  under  Iti  anthoritr,"  t«  ' 
be  evidence  ol  private  acta);  f  808S  ("tht 
printed  atatnta-booka  of  aiater  Statee  ami  tU 
aeveral  Tanitoriaa  of  tba  C  &,  parporting  to 


fS  163a.l(»4]  OFHCIALLY  PRINTED  COPIE& 


doeaiDflatf 
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of  CoBgiMi  or  IV  •WhoiW  (Tthl  ft  2"5*'*7      '  twipoitiag  to  Iww  lb~nitii!2i  C"  "7  ~l'y 


^"'-JS'S^"-«%-X't.«.s 


•athority  «?lwS«L  «  JS.Irk"  P^"*^  "T:    iJini-IM.) •    ^£21?^??  *'*•■.  *•  *"  W-  I  «»f^ 


coutaiuod.  ud  all  Fm37l.  j      "P™** '■"«» 


»n.l^  PfUtod  with  MI«HiriS2m  kw  IW? 
1- .  -at  "  vlu.  SJI-j  '  ^"^  ••*•  Wty  oidi- 

n.™.nK  commitu^  •dml55.7!iTL„  J^ 

sxTairsry'i.i^ija^ 

"7  (privt.  iUt«t.'»urt  hHSduJl'  «i 

where  the  law  ha«  made  tliT  S^^S^  y*"     "«•«••   "pnrportiiiif  m'i^;  fc"*"^"  ?  "o""' 

«».  « i/.  IML  8(5  fVdui'.SS..'tJf '  "^-     '^  »  printed.  ^?tVfl?™'»'  "•'«''"  i» 


by  authority  thwao 

)J  moo  ('•  printed  00,5??    J"  &  "'  5^."**'  <»»»•«  ") ;    *W.  Be. itt 

th««of,  or  DTOTad  t»'^r!!r"  '•'."'•  •a'hority 
jodicial  tribaiul."rf  *  h  Bi.-"'!;'^'<*"<> 

twth.iineoMS^")%7'n/,:"™'*  °f  "'»» 
"  when  nrintedf  T/ni:  *  ™*  ^'°*"  orfinanoea, 
•  book  oT^i,",,"  ?o™':iS'"  P-Wi-hed  iS 

«oin..",dmJbl.,.      ^  *^  •""'•'*»y  "t  «>• 
printed h»....i.-.rf.5"° J Jr  .?.*•  *<»  •>•▼•  been 


incorpon.tionX  oimuiM  eaa*  to  prova 

8t»t«.  or  forrim  m.r«»«I«-«»  "WTltory,  or 
P«>v«l  to  ha^'ve'T^'ba  h^Si'""?^  " 
ity  thoreof,  or  urD»iS  £^  wTTi   '  r*  •"U>or. 


Strtotat  I  M  rUw  "iIS»JL  J^?'*  boaid). 
Van  Uuakirk  .  llMkiw  ,^,j"Tf"«^)i  "«, 


:U^. 
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ECCEPHONS  TO  THE  HEABSAT  RULE         [Oha».  LIV 


•iW*):  I •«  (pnoMdiaf^  •!«..  of  •  IomI  eitr 
coandl,  rlllag*  tnutaM,  bowd  of  hwlth  or  of 
■aitorrliwn,  prorabU  bjr  •  rolanid  "nriaUd  bv 
■nthoritjr"  of  Um  eonneil,  •to.):  im  sIm  U 
1870,  c.  »1,  T.  8,  1 16  ;  L.  1878,  <f.  ai»,  1 1) ; 
I  M>(roi«UaiUtaU,  or  exaeutiv*  pmcUnwUoa, 
•tc,  pronbU  by  a  poUiuatioii  "  parnortinc  or 
proTad  to  ha?o  boeu  pubtuliad  bv  tba  aathoiity 
thtraof.  or  provad  to  b*  oommunV  adaittod  at 
OTidtuc*  or  the  ezUtinft  law  in  tbo  judicial 
tribaoaU  thenof") ;  182»,  Packard  «.  HUl,  S 
Wead.  411  (printed  copy  or  lawa  of  a  rorain 
Stata,  aarar  rM)ai*abla  i  of  a  IT.  8.  Stete,  race^. 
abia  if  printed  by  authoiitv) ;  a.  o.  6  id.  S7S, 
884,  amUt  (aama) ;  182},  Chauoina  ».  Vowlar, 
8  id.  177  (printed  nnoffioial  edition  of  a  rranch 
criminal   code,    azclu  led) ;    1880,    Hynaa   «. 
MoDarmott,  82   N.    Y.    41,  M  (printad  book 
purporting  to   contain  French  eodee,  but  not 

Sirportia^  or  ahowa  to  be  official,  and  latban- 
catad  only  by  an  expert  who  had  not  lead 
them,  excluded  on  the  facte) ;  1899,  Hacia  P.  Co. 
*.  Sixna  I.  Co.,  167  U.  437,  88  N.  K.  «80  (oopy 
of  a  Spnniah  ordinance,  admitted  on  the  facte), 

IfortA  Otr^tita:  Code  *"** 

or  edict  of  another  State 
ai^  country,  prorabia  bj  ,  .^.  „  miuucii. 
tion  purporting  or  urored  to  have  been  publiebed 
by  the  anthority  tuereof,  or  proved  to  be  com- 
monly admitted  aa  eridenoa  of  the  existing  law 
in  the  jiidicUl  tribunaU  thereof") ;  |  1839 
(Oeneral  A.iiwmbly'a  acta,  prorable  by  "the 
printed  atatute-book ") ;  |  1840  (priTato  act, 
proTaUe  by  Htrtin'a  collection) ;  1883,  8teto  *. 
Twitty,  3  Hawka  441  (printad  copy  oT  atetatea 
of  another  State,  inadiniitible  without  the  Steto 
•aal) ;  1898,  Copeland  ».  Oollina,  128  N.  C. 
419,  80  S.  L.  815  (volume  porporting  to  bo 
lawaors.  0.,  admittail).  '    «^      -" 

ATort*  DaMa:  Her.  C.  1893,  |5<90("boito 
purporting  to  be  printed  under  the  authority  of 
any  other  Stota,  Territory,  or  foreign  oonntry, 
and  purporting  to  contain  the  statute*,  codec,  or 
other  written  law  of  auch  Stote,  Territory,  or 
country,  or  urored  to  be  commonly  admitted  in 
the  tribunaU  of  auch  State,"  ete.,  are  admia- 
eible) ;  f  M0»  (anbetantially  like  CaL  C.  C.  P.. 
I  1918);  I  70  ("all  laws,  ionraala,  and  doea! 
meiite  printed  and  puldiahed  by  any  contractor 
under  the  prorisiona  of  thia  article,  and  duly 
eertiSad  by  the  Secrrtary  of  Stote  aa  providail 
herein,  ehall  be  deemed  to  be  oflciallr  iirinted 
and  pnUiihed,"  and  t\ill  faith  it  to  be  given 
them):  f  2417  (village  otdinancet,  "when 
pnnted  in  a  newspaper  or  pabliahad  in  book  or 
pamphlet  fonn  and  purporting  to  be  pnbliahad 
or  printed  hy  authority  of  th»  viUaga,"  admia- 
aible) ;  St.  1897,  c.  110,  pan.  8.1,  88  (it  u  pra- 
aumed  that  "a  printed  and  publiahed  book  and 
r=  of  JJ  aUtutea  purporting  to  be  printed  or  pub- 
lulled  by  public  authority  wat  so  printed  or 
uuhluhed";  that  "a  printed  and  pobltibed 
Iniik  purporting  to  contein  rejiorte  of  cases  ad- 
judged in  the  tribunals  of  the  State  or  country 
where  the  book  is  published  oontains  correct 
reporto  ofaneh  cases'^. 

Ohio:  Bev.  St.  1898,  1 5244  (printed  copy  of 
a  law  of  another  State,  Territory,  or  foreign 
gorsrumeut,  "poiporting  or  proved  to   have 


baaambliahad  by  tba  aathoti^  thenof,  or 
R™t.'2  '^  «w^'»'y,«d«iltted  aa  avidcnce  of 
thy  azbting  Uw,"  reotivaUe) ;  |  18M  (munici- 
FiOortinanM,  etc,,  provabU  by  "printed 
oopiat,"  paUiahed  under  authority  of  the  cor 

»?"iH"i.' J  ***•  <"»•»  Prt»»^  atatnto-books 
of  thia  Territory,  printed  under  anthocity,"  a-i- 

printed  hooka  containing  the  acta  of  tiie  Con- 
mm  of  tiia  U.  8.,  purporting  to  be  publi.linl 

W  t""^i'/*'.9?°«'*"  "  ^r  toOiorilty  of  the 
y.  8.  ,  admisaibb  to  prove  aU  Uwa  therriii) 
I  4388  ("paUio  documents,  imrporting  to  Iw 
*"??l  *  Prt»««i  ^f  tuthoBty  of  (5ngre„ 
or  either  House  thareof,"  admissibla) ;  %  ma 
("prir.ed  copiM  "  or  o-"  -flee,  ate,  of  a  cltr 
«•  iB -.^poratad  town  territory,  "nub. 

Mahed  by  authority  of  .  city,  etc,  admis- 
tlbie). 

OkltAama:  Steti.  1898,  I  4S60  (like  8.  D 
Stett.  1 8688,  withont  the  added  chute). 

Offim:  C.  C.  P.  1892,  |  786  (like  Cal.  C.  C 
P.  I  1900) ;  I  748  (like  CaL  C.  C.  P.  |  igis  • 

.ulMTaliSI/T"^;  u.F?-j*u'~^,"°'  ""y  •'»t»tea  or  raaolmion* 

de  1888,  «  1888  (atetnto     pabUihed  by  their  order  "  j  par.  1  nadt,  "  ■,«. 
to  or  Territory  or  a  for-    »p««l  „  printed";   par.  elaadt,  "wSy-'f^ 

d  to  hav.  !-.„  ™wuK-.i  J900,  8toto  ..  8avag^  88  Si.  191,  60  P™  610 
(Compiled  8tatatti  of  Nebraaka,  admitted  un- 
der the  atatnte). 

fimiU0lmi*ia:  St.  1866,  P.  *  L.  Dig.  Eri- 
danca  87  faathorixed  printed  copy  of  ordiusueen. 
t^r.  ».J!?  PhiladelphU  Connoa.  receivable); 
1814,  Biddit  a.  iutm,  6  Knn.  821,  826  (Tiliih- 
man.  C.  J. :  "I  am  for  admitting  the  priated 
conea  autiiorixed  by  the  Legislatara  either  of 
thia  or  any  other  State,  whether  the  laws  b« 

rblie  or  private") ;  1884,  Keen  a.  Bice,  12  8. 
R.  208,  305  (aame ;  apidied  to  a  U.  8.  State)- 
1880,  Jonet  ».  Malfet,  6  3.  *  R  6d2  (..uoted 
•yra) ;  1845.  Mullen  ».  Morris,  8  ft.  8t  85, 
87  C  printad  volnmet "  purporting  to  coutui 
the  lawa,  rscaivabia  for  D.  8.  %rt^ 

Modt  UUmdt  Gen.  L.  1896,  c.  844  I  m 
(ttetntaa  of  the  U.  8.,  or  a  State.  TVi  ,ry.  or 
fj?5!7?.  ".P»'?»rting  to  be  Dttbliahad  by  ii. 
thoiity  "of  andi  Steto,  ate.,  admistible ;  m alio 
manieipd  ordinancea  in  thit  State) ;  1870,  Bsr- 
»"•  ••!>»»",  »  B.  I.  468  (admitting  a  Sm- 
ith  Coda,  antheatioated  by  aa  expert  and  uwl 
by  him  to  refer  to). 

,-2?'f  ChnrfHi*.-  Bev.  St  1898,  I  2863,  Code 
1908,  I  2890  ("printed  oo;;  a,  in  volu.neTof 
atatntea,  oode,  or  other  written  law,  enacted  In 
any  other  tovereignty.  State,  Territory,  or  for- 
rtgn  government,  pnniorting  or  proveil  to  hiR 
been  publubed  by  the  authority  thereof,  or 
movad  to  be  commonly  admittad  aa  evidence  of 
the  exuting  law "  in  the  conrte  of  that  State 
eto^,  recaivible) ;  1884,  Allen  v.  Watoon,  2  HiU 
819  (printed  book  of  tiie  Uwa  of  Oeoixia,  beu- 
ing  the  Ooveraor'a  cartiflcate.  and  comnionlT 
there  aooapted  aa  anthority,  moeived). 

SwttiWhito/ Stots.  1899,  1 6688  (like Ner. 
pea.  8t  i  8466  ;  a<ldiag :  "  The  term  '  iviUie 
dooomeut  U  deSned  to  he  all  tlie  publi.ntioM 
uid  nana  printed  by  oider  of  the  LeKisl.tin 
AasemUy,  or  Congress,  or  either  Honae  thereof; 
and  all  toeh  dscttmeate  ara  admissible  is  tri- 


9ies 


«1««0-1684]  OmCIALLY  PRINTED  COPnS. 


Imw  bMa  printed  br  antli^^^  .V  P?'P"™''f  to     — "-  -  ■     • 
to^h.,.h.p.hUc««„te.,S     ■.^th.'S.Wf 

(^mi^j*? ^j.:iJ^^vJ:L:s  (4^ri.w'2 '; ^'r^^ "8to^;j?s'p- *» 

identifying  it);  I884  'iflrtli  t  "S?  ♦•^'mon/    old«,  1  Vt  SM   «w'/  .  . '.  »Mforth  ».  Born- 


•UtnteJ.  

printed  nuderSe  ■m.?^''*"'?' '""^S, 
printed  bv  «m».>d..'.i  22.''  '*^  '*.  (r 


is  r-  ^'-?  ""^^-  '^"S^%  la's  """"■'; 

<*Bi»ed  in  the  PmTin.C.  ..       A^^'  *■■  "»- 

Steto.    "  or^n,ril,  enffl. 


(!i»ing  eopie.  of  winoh\a^^f^f  ''*»*'     MtboritT  J?X  Sul^  "*  P»Wi.hed  under  th. 
«in.itt«l)7T«o«,  ORb   jSh™l*'/;;J'»w«^     StoteX  ^'    •»*'=*•»*•  *■«  •  P.  8. 


b-r  the  ShS  iEui^sSTT  '^'il^  »■»» 


printer  foTtbe  time 'hrfi^'f^^^  'S?  ?»"«» 

der  Ohio  kw> ;  mi,  V.  ^w.OU,^^,'""     ?'  P"™"^  «■>  tbuK  "M  '  """Wl-l 
Baporter  M/priated  co„of «  ttri^.j^!"     5«~„««n  prinW  by  ?£  enThoritv'rf'S'*'  '^ 


.felftaS-:S^..!^ 


'••nee,  pnrnortinv  to  h.  -<b..I:-5 


<J6  (Fedeii  etatuti '^V^rintS  „^'/  ';?«''  *"• 
of  Cong«„  by  tbeTaUi  ;ri^r""tt.S'?*'' 
„.  Zfl*!^  •■  Code.  ,n'd  Suto.  Jm?  «  L, 


'"•ok  of  for- 
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Hi«.-m,        ««^P«T^Tm«a 


liwo 


B»™«n(«,^,  ^CEPTIONS  «)  THE  HEABSAT  BUI.. 
»•"<•  «.  X.  XI.  xii:  g„j,i,RT  IXCBPHOHB. 


lint  ^'^^"'^'•'Tltl.. 


»*»«>  DC:  tXAMSSD  TRIATME8. 
c/tilT'  **•  "  »^  0*«ta«  to  th-fa. 


i  1«M.  a«i«nl  FHadiil*  •  n\  »—   ■■ 


1 1710.  bi(»,M~?  r^rr 


«ptioa.  ■«-»—«  a  uoMiu  ««.  I  ,  »  ""»■  UwptiaiH  niio«fa».i  .»  /> 


«uaUy  gpoken  of  «  involZTST^t  *^  ^T"*^  This  Exception  i. 
booka-or  "book-  of  «ien^f.^.  °'  ^T"^  "?''''"  ""^"^ 
"ems  mo«  ««„«te  in  indictin/tt  '^L  i  *?™.  "^'*"«*  ^^'' 

oneortwo  j«™diotion.^  S'i  ^^,^'1?^,^^'^**  '*^''^»»  i°  '^T 
c«e  bearing,  of  tho  «.U«  f«  .^^.l'"""  foeptanoe.  .nd  the  prl 
coMideration.  ^^  **  ■"'*  "S"'"''  «oogmring  it  deserve  careful 

l«2li^^titb*::iSr.'b"  J^^^^  '^'  P~'"'»''t^8  the  u„  of 

«%  pointed  out  and  r^m^^n^i^^-  ^''^^^  °°«' '"«'  ""«  «»«  Sener- 
evidence  puT«rts  to  eiy  ^iln^  ?"*°"'  "  "^^  "'=''  "  o^"  ^ 
-  person  not  s«bj«.ted  trZ^ZSo'  "***'°"'"*  "'^''  *'«'  «'  <=«'»»  by 
<i«mental doctrii.e(a«fe  ^SR^^^T^^ *  *•'•  P"'?*''*"  *«  ^«l*to  the  fun- 
objection  is  indica4itL'Slg;JS^f  "'«•    ^"^  ''^^  '•>•  »^» 


IMO  EXCEPTIONS  TO  THE  HKABaAT  RULE.  [Cwp.  LV 

••iUlo»liw«»M«H»nwii.lth«byeooMBlor«irf«ilMMiHrtk>nof  Moirth.  Without 
«ichooM«»oro^,Uirir«mto««iM.iMr»dMta»Uoii««iidh«ri«y.  ..  .  The  bwiefit 

u  A^Iw^  ^^'!'  *"  ''•**^  *•  ^*M»*  "  Cadi.  IM:  ••  Th«  •obrt.ntW  objection 
P**^  '■  ""*'  "t  "~  "-*  rwtnt  11111  mit  IkhU  tn  nnm Imlkm  " 

♦k  *.f?*.f^*''i-  *■  ^*''*'  *•  *^»^  *  ***  L.  888 :  -  Til.  rMMon  of  tiM  ml.  b  obriou,, 
tbat  if  «»•  Mthon  wm  prMnt  thtfj  oooU  not  b*  •amiawl  witboat  b«int  sworn  and 
npowd  to  croN  >«>nilB«tion." 

»..  l!?5.fr^  •'••  1".*^  '•  '**««^' »  ^-  C-  Q. B.  m :  "  Tbe  opinioH  whi«h  .re  to 
b#  r«*iT«l.  upon  which  th«  Jary  !•  to  d-dao.  •  (wtoJn  ftet,  mart  be  «)  giMD  M  to  be  8ui> 
Jeet  to  enmiiwtioa  Mid  ero»«nmigaUon  before  theooart  md  Jary.  Now  it  ia  obvioos 
UbookenpoatUUeadeeieMeM*  to  be  sMde  erideaee  of  theiiiMl*ia.  the  piotoetion  » 
pewon  bM  of  thowing  bjr  en  ezMninatioa  of  Uie  penon  edrMMiDK  an  opinion  tiiat  it  ii 
improperly  arrived  at  is  qaito  deatrayed.'* 

1888.  JehniKm,  J.,  in  SW«  r.  AiWinii,  88  Kaa.  17, 12  Tme.  818:  "  The  m«t  weight  o( 
authority  is  that  they  cannot  be  admitted  .  .  . ,  thi.  upon  the  theory  that  the  author, 
did  not  write  under  o•U^  and  that  their  grounds  of  belief  and  processes  «rf  Masoninir 
cannot  be  tasted  by  erossexamiaation.'''  ^ 

Other  reasons,  however,  which  have  ocouicmally  heen  suggested,  usually  in 
connection  with  the  praoeding  one,  mn^  be  briefly  noticed. 

(2)  We  are  told  that  science  is  shifting;  that  experiment  and  discovery 
are  oontinnallj  altering  scientific  theories  and  rendering  them  valueless ;  so 
that  "a  medical  book  which  was  a  standard  last  year  becomes  obsolete  this 
year";  that  there  is  no  general  agreement  among  scientists,  and  that  testi- 
mony characterized  by  such  instability  and  uncertainty  is  untrustworthy.' 
leaving  aside  for  the  moment  the  ignorant  exaggeration  in  these  charges, 
which  attribute  to  the  entire  body  of  scientific  knowledge  the  instability 
due  to  recent  rapid  progress  in  certain  departments  of  the  sciences,  and 
ignore  even  in  those  departments  the  small  proportion  which  the  field  of 
possible  change  bears  to  the  large  area  of  esteblished  truth,  we  find  that  the 
objection  is  in  itself  inconsistent  with  accepted  legal  practices,  and  would  if 
consistently  applied  exdnde  all  testimony  even  on  the  stand  hom  scientific 
witnesses.    For  if  these  worics  are  rejected  because  they  may  not  embody 
the  latest  results  .of  scienoe,  what  shall  be  said  of  specialist  witnesses  in  gen- 
eral ?    Out  of  the  hundreds  of  scientific  experts  who  an  this  month  testify. 
ing  in  courto  of  justice,  how  many  are  speaking  from  a  thorou^  acquaintance 
with  the  latest  researches  in  their  subjects  ?   For  how  many  of  them  is  it  pos- 
sible to  maintain  steady  pace  with  the  daily  progress  of  science  ?    How  many 
are  not  testifying  from  information  obtained  at  a  medical  or  other  technical 
school  a  decade  or  more  ago,  from  the  standard  books  of  their  day  ?    It  is  true, 


«/  "i^J,  !?*?•  ^*°^  ••  ▼Iwler,  60  CI. 

t69 :  1882,  Pea^  ,.  Hall.  48  llieh.  480.  13 
N.  W.  ««5  ;  1884.  PMpIe  ».  MUUrd,  S3  id.  7«, 
18  y.  W.  568;  1867.  P.y«m  ,.  fe,.„tt.  IJ 

!•«"•,*.!.' '  i^**-  '''**«'■  '•  McDomW,  60  Uim. 
470 ;  1862,  SUte  *.  O'Brlm.  7  E.  I.  M8 ;  I860, 
Fowler  e.  hfwiM,  26  Tm.  (Sujipl.)  681. 

am 


*  Thii  mneetion  li  frand  in  the  followinit 
opiniou:  1S85,  Oallasber  ».  R.  Co.,  67  Cal.  It 
6  Pae.  860 ;  1881,  W.re  v.  War-,  8  Me.  57; 
1868,  Athworth  v.  Kittradge,  12  Cnnh.  195; 
1883,  People  «.  Hall,  48  Mich.  4M,  18  N.  W. 
666 ;  1877,  HaAnaa  v.  Oiek,  77  N.  C.  S7. 


If  1690-1719] 


I<£ASK£D  TREATISXa 


no  «sqMuitaiioa  with  the  noent  lite»ta»^  l.-        !    '  °"*  *^  «  '•«* 

•11.  goiiv  b«,k  to  th.  ex.gi»KyS^;  IT^",*^ '   ^«*  *^ 
ciable  nu^nituda?    "I  iSl  ncHit  hlT-         ^'f*'^"*'"  one  of  .pp„. 

mi,Tep««„ted  «  le«ling  on"  to  an^^J^Tr  ?"  «'.*he  n,edicl  world 
flict  of  beliefs  nnd  tteorie.  aa  conri  ^?T  '  **""  '°  '""*  «««»>  «  «>n- 
the«,  work.  ?  It  i.  t^tTr  J.t T  ;^V°°  "«»  <  to  the  exclusion  of 
versy.  the  nncert«n  topic,  ."^hte'l^'i"'^'  ^7^' '"  ^'«»^  «»>tro- 
imagine  .  proportion  to  exclude  a  ri^ri!  ^  ""'  *'  "'••  "  "«  <»«> 
some  other  pe?^  wm  pS^Sj  whTZsIS^?  ^/°r°'  ^'^'^  P«""y 
which  po.«bly  would  be  n.o»  ^«^ie  ^.w?  ?  *  '^*""*  ^•'™°"' 

true  force  of  thi.  objection.  In^rt  tf  iSli*^'  T"  '^'^"^y  to  the 
each  other  and  expertTon  the  .LnS?/  ^itneaw.  had  never  contradicted 
with  some  .howTiSi;:  iat  t?tor.  ff  ZZJ^'^^'J'  "«»"'  "^  ^^ 
is  Dot  to  be  wondered  at  nnderjjl  oil™  .  "l"'**''  ""t  «gre«l  It 
inconsistency  wmetime.  .S!  *  j  TT  °J  ''^  •  8""ty  feeling  of 
Professor  GienleafTworl^^^'  ZJ^' r'^  °'  "  J««°«d  editof  of 
of  principle  upon  which  the' rukVxduSn^roh  V^°""°"'°"'  ''^  t^«  ^""t 

(3)  Anther  objection  »meU^,  3^"^^^  Jf^^-y  ""t.  .» 
by  technical  p.,««es  without  oSSc^^enl  ^SS  ?T«°'  ^^''"''^  '*'>'"y 
of  answeiB  to  thi.  will  nngg^Te^Z  T^ ^^^^T^''*  ^  ""'"'^ 
f.r  as  it  is  an  appreciable  S^r  t^^i  L^/^:^^^'"^  ""t  that,  so 
selves,  where  neoemry.  amiMfc  thi.  a^  v  ^  ™"ted  to  protect  them- 
take  the  .tand^^'  ^°"  ^  *"^'  ^^  employing  aUo  an  expert  to 

books  or  in  oS/^f  ^L^T*  iS^l;^'  ",  ""*^°**^  ^"  "ther 
appreciable,  the  opposing  counsel  ^.^iT:  ^.'  ~  '*"•  t»>«  Powibility  ia 
terests,  exactly  «  KLTy^LS^*^*!,^,  ^~^'  »^  <'«»t/in- 
""^J^V"^  ^th  much  les.  difflS^LJeSctnT     ""*  ""^  ""  "^^ 

individ:fji;^rjj;p^^»^the  ^^^    ^  ^„^ 

the  rank  of  a^^  ^^tJZr^t^T'"'''  '""*  *^"  «>«^ted  to 
dence.« and  have  thence  found  t£Ii^L^!  ^  °°'  °'  *''*'  '"'ters  on  E'i- 


nn 
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(6)  Than  it  kbo  to  b«  aotiited,  mareoTar,  the  origiml  immd  oAnd  fw 
•xolMkm  hj  Chief  Jwtioe  lindal.  in  Collier  «.  SimiwoD.'  the  etutiag-point 
of  the  Englkh  deoinmw.*  "Phyno.-  he  Mid,  when  aeked  by  cooneel  why  ha 
could  not  iMd  to  the  jury  a  nwdieel  book  m  well  aa  •  kw  book, "  depends 
mm  npon  praotiM  than  kw  doea";  meaning  apparently  that  though  the 
prinoiplea  of  law  are  obielly  obtained  frma  book%  the  tmtha  of  medicine  are 
to  be  aought  chieily  in  the  peraonal  eiperienoe  of  phyaidana.  It  ia  almost 
needleaa  to  aay  that  medical  treatia^  cannot  in  tbcee  daya  be  put  on  the 
■helf  with  the  aimple  atatement  that  medicine  dependa  .<non  on  pntctice  than 
the  law  doea.  The  great  storehonaea  oS  medical  experience  are  the  hooka  and 
joumala  of  the  prof^sakm  "Medical  eridence,"  it  haa  been  truly  said* 
"altogether  ia  little  elae  than  a  reference  to  authority."  The  aivument  of 
Chief  Justice  Tindal  haa  not  reappeared. 

1.  Ike  aaoepttfao  ■•  XaoognlMd. 

The  grounds  for  recogniring  the  £xeeptioD,  and  ita  proper  limitations  if 
recognized,  may  be  taken  up  in  the  light  of  the  general  considerationa  already 
mentioned  for  the  other  Hearsay  Exceptions  {ante,  §§  1421-1424). 

§  1691.  OwMni  MaolyU:  (1)  Mtommltj.  The  necessity  (onfa,  §  1421) 
seems  palpable  enough,  if  wo  examin^  carefully  the  results  of  the  strict 
enforcement  of  the  Hearsay  rule.  The  ordinary  expert  witnesa,  in  perhaps 
the  larger  proportion  of  the  topics  upon  which  he  may  be  questioned,  has 
not  a  knowledge  derived  from  personal  observation.  He  virtually  repro- 
duces, literally  or  in  substance,  conclusions  of  othen  which  he  accepto  on  the 
authority  of  the  eminent  names  responsible  for  Uiem.  If,  whenever  this  is 
discovered,  we  are  to  reject  the  evidence  abeolutely,!  then  on  all  such  matters 
the  only  resource  is  to  search  for  a  qualified  expert,  who  may  or  may  not  be 
available  within  the  juriadiclion.'  Even  where  such  a  person  is  legally  pro- 
curable (all  the  chances  being  against  it  except  in  a  few  centres  of  popu- 
lation), the  expense  is  frequoitly  disproportionate.  Coetly  litiifation  is  the 
parasite  of  justice ;  and  we  pay  too  high  a  piioe  when  we  refuse  to  accept  our 
information  from  a  competent  source  ready  at  hand.    Moreover,  there  are 


*  6  c.  a  P.  78. 

*  Then  MMiM  to  have  btaa  no  graanl  rale 
befora  this  tims ;  though  w*  mMt  with  nich 
ineidents  u  the  tilt  in  Cowper'i  Trial  between 
Baton  Hetiell  end  Dr.  Crell  (qnoted  pail, 
1 1«B7),  and  the  refunal  of  Abbott,  C.  J.,  in  the 
Donnell  poiioning  trial,  to  liiten  to  citation* 
from  Th<naid'«  worka,  on  the  groand  tliat  "  we 
cannot  take  the  fact  from  a  pnblioation  as  re- 
lated by  a  ttmnBr."  Bat  eren  in  Cowper's 
Trial,  medical  worka  were  allowed  to  be  quoted  : 
1«W,  Spencer  Cowper'a  Trial,  18  How.  St.  Tr. 
lies  (Dr.  Crell  waa  allowed  to  cite  Pany  on 
Benuiiciations,  an  eminent  surgeon's  work,  on 
the  indicia  of  drowning). 

*  Edinbui^h  Med.  *  Sarg.  Jonraal,  XIX, 
480. 

«  1878,  R.  V.  Taylor,  IS  Cox  Cr.  77,  78, 
Brett,  J.  ("a  mere  statement  by  a  medical  man 

3172 


of  heamy  fact*  of  ease*  at  which  he  waa  in  all 
prababiUty  not  present ") ;  ]  888,  Boqnet ».  Sute, 
>8  Wis.  <«6,  4b  K.  W.  801  i  seetlie  principle 
arte,  |  687,  sa  applied  tOD-«dioal  witneaseii  on 
the  stand. 

»  1867,  Stone,  J.,  in  StoodMimeiar  ».  Wil- 
lUmaoB,  W  Ala.  687:  "If  we  Uy  down  a  rule 
which  will  exelnde  from  the  jury  all  eridence  on 
onestians  of  sdenoe  ;d  art,  except  to  the  extent 
that  ths  witness  haa  himself  disoorered  or  dem- 
onstrated the  correetneNS  of  what  he  testifies 
to,  we  .^rtainly  restrict  the  inquiry  to  very  nar- 
row  limit*.  ...  It  is  the  boast  of  this  age  of 
adraneing  dvilixation  that,  aided  and  facilitated 
h%  the  printer's  art,  the  collected  leaminf;  of 
past  ages  hss  been  transmitted  to  us.  Shall  we 
withhold  the  benefit*  of  this  heritsge  from  the 
contests  of  the  aoort-room  t    W<i  tUak  not. " 


H  1M»-I7ia] 


UARXID  TSIAim& 


llMt 

in  th.  pri.t«I  fern  in  which  itT^t  IJ^S.T^'*  "*  '^'^  *~**»«"y 
The  pnpar  rale  woald  be  for  th«  Ooni*  t^  .ii>_  »l 

if  .vaibble  ehonld  be  MomoMdjTwLdl  iKfr^^^ri'""  "»*"» 

eretion  for  B^j  «ccpUon.  (an*..  |  mS^^.'^aS^C^wS'" 
there  en  eny  dicumeUnoe.  ettending  the  rowSLtioTT.  i  *•*'»•»'»« 
which  give  .  fkir  guerwite.  of  trS,rinJrnf  w.  lli^T*  '^'^ 
.Unoe.  that  have  be«>  wg.rf«l  „  •nlEJrthe^^^.Zl"^'  'T^'^' 
ing  Exception*  to  the  HaLa^v  ™u  u        »  v  '"''going  wd  the  follow- 

we  m,  .t  kMt  My  that  in  the  u.Jir.UntThST.i^^ftin'ST^S;!:  S' 

rSaTn-riv^.^j^r ir  ^-i'  "^"  "-^  ^-^ 

.  theory,  bnt  it  i.  a  biJ  S  t^S^'tral  m^^^  ^iT  f^"  n  TV 
in  favor  of  a  cauee  or  of  an  individuaL  TheS  2i!!„l  j  /"*  ■J*"* 
riew  to  a  migaUon  or  to  the  inteJ^Tf  .^Z^^'  ^•'^'^  "^ 
employed  by  an  electric  company  ubff  theS«S{!!  *v^^."  •***'* 
writes  .n  eeeay  to  dK.w  that'S^JSLZ,  eS^S"  t  "^'^  '"T* 
geroua  to  haman  life  than  a  ainffkenS  T^  ^v^.^  *""  ""^  *«- 
plain;  but  thi.  i.  the  ext^Sl"^"!?' ^^^T^^^VV*^  ***"  ^ 
ju.ta.^yHeamy.t^.^^^5%^ 

were  shown  to  exist  (b^  Th.  .JL.  ««  i  J"''"™*  oonnter-motiTe 
manly  for  hi.  pr^SSonHVknZ^^  l«n«d  treatiae  publishe.  pri- 
to  capful  P^fLJSTe;,*^';:^  J;'7„Yti^«^^^ 
if  not  welLfonnded:  that  lS^^l«JT  nltunately  to  certain  refntation 
data  and  the  S;  ofW.  LEl^  S^i"^  u°  *"•'  ^'^"^^  oi  hi. 
Written  than  P«t';2t?iSrerrw:hS?l^^\^^ 

tha^t  whic/i.  -s:dttrrtt.inrthTrr  HiTrT ^^^^^ 

namely,  the  unwelcome  probabilitv  of  "^ "".    **™^ *>**"*y  ««>Ptioiw, 

(-.SH2.X  (^)  Fi^;sr:s^i't:.r^::^;^rc^^^^^^     . 

«.  N.  I..  .M  6870). ..  V. «,  h.™  ^;jjs.3:i;si^^j^t;.g2rx%?' 


I  im  BXCBPnon  to  TBI  HIAMAT  bulk  [Oa»M.  IT 

iMftrngmtorthu  thowwbidli  •ooomftrnj  a»  tatHmmj  id  m  mtmj  •x- 
pntwitiMMwoathttUad.  Th*  t\m»m  ol  nfrnt  tmimmj,  uUamtnu 
tb«  fMt  tiiAt  •ueh  witiMHM  an  too  often  ia  oabet  pdd  to  takoTntrtiMUi 
ITL***,"*  P«~**«»Uy  uBtrMtworthj.  m  too  wtU-knomi  to  np«t  (mo* 
I  6M>  It  anat  bo  Mlmittod  Uttt  tbcM  who  write  with  no  vkwto  liti-' 
gMioo  an  at  kaat  aa  tnutworthj,  thongfa  anawora  and  mMzamiMd,  aa  pet- 
ll!f,S*'!^. '"'***  •*  t>»«^*J»«»iJ»  tha  ateadfcralaa  from  ooTof 
tha  Utiganto.'  It  aaj  bo  oooclodad.  tbaa.  that  thai*  ia  in  thaaa  eaaaa  a 
•■aoiant  einninatuitial  gnanntea  of  tmatworthinaaa.  Tba  Gout  in  aach 
iaatanoa  aboold  ia  ite  diaeittiao  axdnda  writinga  whioh  for  ooa  naaoo  or 
aaothar  do  not  aaam  to  b«  anffloiantljr  worthy  of  traat 

i  lAi)S.  nnuMtam  to  wktok  «ko  ■■iimii«  la  --tri^ait  (1)  On  the 
fowgoing  grounds,  tha  Snaptkw  baa  noaiTad  a  gananl  and  oomplate  neosni- 
Uon  in  at  laut  two  joriadiotiooa  aa  a  daduotioa  from  eommon-kw  prind(L.i 
FBrtharmore.  in  Mraial  joriadioUona  (including  ooa  of  tba  abova  two)  a  etat- 
«to  ba.  establiabad  an  Kxoaptioo  of  rimiUr  import.*  Bat.  nnfortunatelr,  the 
lagWatora,  in  tba  original  anactment  of  Iowa  (copiad  in  OOifornia  and  alse- 


•Mr.  N.tiM.M  Modt.  th.  writer  m  Ifi. 

*  /Mm/   1S48,   Bamtmn  >.   Woodt,  1  O. 
Sn!  ^  i.^*!f?*"  "»!i  »oo(taii«ter  K 

book,  .o*  tdmltM  toiimt  wiiiiiBmto  «  to 
l>ow4r  Mttks).    In  l^tewto. lb*  MMption 

L%^  *  ^'l>**<l*  tO:  Km  UpM  •.  HttdT 
••  l»»ta«  thrt  ftw.  Md  Mthoritr  whidi  tti 

OViBbMoriMMiMdHiMtUbwaWlvdM-a 

Brt  bjr  tMr  dMMoM  (TMI,  I  l«a«)  thi  %iMpl 
n>a.  IN  (ISM ;  •mmmI  MdrTlNdteliri  ' 


It  MJpwrfytb^bat  niter  «h«lrdwtkerdU. 


tfpmt  tb« 


Pdat  kM»  prMMMl  tk«  Mignw  «f 
7-    W.  fed,  tkmCm^  ao  kStaaer  in 


MtkorUw.  V.  iMi.  lawMM  ao  bMitaaer  in 
■<>Md4fiag  tko jMMal  r«k  M  to  koM  ^t, 
wkna  «•  MiMtOe  work  soatoiaiog  tb«n  i^ 

krj^  MoMoa.  MrtteUei  of  iMckMrfnl  ei- 
porimate  aad  tabahtteai  of  tko  mnlte  thtnot 


a«' •iiWi"W«53rf"Cii"irSJ^  22-^11515?  !!!i??'?'"*n»ttwitB.,«  in 


•>tor.Botoa|MnoBdkaMrMgt!tklgll»M    am^Jmrte 

lUio  Jt  kM Jtooa  ikawa:  IMTTWuteni  uS. 
Co.  »■  IbkloiMi  Co.,  KO.C.JL  W,  SS 
T*d.  Ill  (LMombt,  J.,  aikwiaK  •  drtt  en- 
-• Mlbd  u  M  ospMt  la  aoMtraolioB,  to 


laio  arte  wMi  »kiA  oaok  itotidiei  and 


I  Momte  Rtmi  MimtUe  booka  ia  kii  to«tt- 
«o«y:  "  fto  rale  [oro»dadaB]ioiiot  or  oaiw. 
mX  •ppUootioo.  It  woald  bi  a  Npraaok  to  tko 
odmiiiatratioe  of  tho  low  If  it  wwTio.  loeonb 
of  obnrratiaiM  art  aodoaUadly  aaeoadarr  ori- 
doaoa,  bat,  if  aU  aoeh  raoonla  won  azdaiiad 
from  tba  aovreaa  of  koowMga  aTailaUo  to  a 
ooort  of  jastkw,  it  woald  f^naatly  Bud  itarif 
aoaUa  to  obtain  informatioB  wbieb  waa  open  to 
ararjr  indlTidnal  in  tko  commDnitr.  It  baa 
(■Mia  kald  rapaatedly  tbat  ataodanl  life  ud 
ananity  toU«,  diowing  at  nay  aga  tko  protablo 
dnrstioa  of  Ufa,  an  eompatMt  aiidaaoa.  .  .  . 
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tolMbtiaaaan  eoaearaad"). 

*  Oal,  0.  a  P.  1S7&  aa  aaaadad  1874 

V^V^  f^**^  '-P'  "  'hiBta,  wban  nuul. 
2L'*T5  '^«?«"«  bdwoan  tka  partial,  .n 
r^J^  OTldwoa  of  bote  of  iai««l  noto. 
rt^y.."^'"*"***  )8,tfca  IUIowia|(«tatat«.  ... 
Maattad  wHk  tbte :  iifa.  Ba*.  Bt.  1M7,  |  Sm ; 

r.^'^Ti'%,*/"'  ow  iu;.  St.  1898. 

a.  R  St.  IMl  e.  20,  ^Joda  ItOS,  |  SMXt  (wh«i« 

•jnoatioB  of  aanity  or  tko  adariaiatntian  of 
pojaon  or  otbor  artida  dtatroatlTa  to  lif*  is  in- 
Tolrad  and  axnart  taatimony  ia  adniadUa.  "  tl» 
wadied  or  aaioitiae  worka"  akdl  ka  admi«.>bl. 
"  ia  additiaM  to  aad«  oipart  taatiaMMiy  "). 


If  iN».ins] 


UAUrtD  TBIATDn 


— — •  1 1|§4 

traatiM-writer  nut.  like  arefy  other' JIl^l!^  u**   *?*~^     (1)  The 
wiU  nqnin  m  in  other  HeJl.^^"*^  /**  '"''J**  *•>  »'*«'d.'    Thie 

ol  «.r  one  i«  the  P^feeSTiTrt^  oA^'^>"  '^^  .uu.moni»g 
from  him  the  wnteTeUndSi^  Ja^Stit?  ^  '^**'  '"^  -^rt-ining 
.D  ignamt  lu.  of  .UteinenU  by  wl?tl^  „,  ??'  ^  "T""*  »»>•  <««>«•'  of 
.ppUction  of  the  geDenTlS^iS  J  L  ^""^V  •""»  *'  *»  »«^tbe 
done  even  in  the  jLiMiicSZt.  llsJ^r""!!  ''^•«««««>«-    It  i. 

loppoMKl  danger,  already  adverted  to  of TiIa.!?'  !u  •  *"■**•  'S""'*  »»»• 
book.p.«.g„  oirai«|  withouTwlw'il^  #!  f.*^*  '"'^  *°  ^  •^'"•«i  bj 
bc»k  can  aim.  be  naed  to  bS;  S£S1'  iZ^T^^.  *'*"  ^''="-  »«»• 
of  nece^ity.the  loo«,  and  -^^^^(^^^7^'^.^''^'''''^' 
iamdK^Uoo..  of  pennitting  ooun^J  L  r^iiSrii^/S"^:'': »  •"»• 


OL 

look*  u  MMh)  J  Itu,  <MlMk»  •   ■  r?^ 

W  Ml. -HIM...  18a.   W«,UrJ 
IT-  w.  «• :  im, 


s?.'-2rt: 


,       J.  B.  Co,  CW.)i 
1.  L.  Aa'a,  no  id.  jjj' 

-"'"       •      1900. 

HM)| 

18H 


■•MBBdar 


I  itM  nonnovt  to  nn  ri4iiat  bole       {lomu.  iv 

(f)  TIN  nk  of  pr$4mtkm  ^f  lk$  U$k  UmVimtk,  f  1J7»)  oIm  oMlit* 

wta»  II  I.  d.d»d  to  ..ploy  .  fl«^  bookTX;  Ihh  dL  2  fa^^ 
•ho  witoow  agoomi  qtMittou  ao  to  tiw  offaka  of  Uw  pwhtofa«.> 


1 169&  JWMlaMMM  niMitofl  ••■Mnl  aMopMia  Tho  IiooBti""  u 
•Imdy  BOtod,  it  nptkritly  aeooptod  in  om  or  two  JviMlktioM  oriy.  In  tl,. 
otbm  diol»»ptioii,  •ofcfaattfcaakoowtod.poo.haab.oB  r^mdi- 
J^'fTTl*!™^  B«»  •»«  i»  «-*  JurMkUoo.  thm  m  imral 
ST.'M'^.  **  'TIT'  ***«■'**  P"**^/ ;  Oiat  to.  a  oooatotent  applica- 
tioD  of  prineiplo  wo«U  havt  naaHod  la  tbo  oxelmkm  of  oortaia  thiiigt  that 
an  b  CMt  neoivod:  and  tboir  neoptioo  to  an  inpltod  neognitioirof  the 
prinoiplo  of  Om  ExoeptioB  in  thooo  olaMO  of  oaiM.  TImm  nay  now  b« 
tiatntntHl, 

JL^i  ^-r /"y" »  0)  ^  *»t«->  (.)  Tho  rtatoawnt.  o( 
dMMiew  Imw  mado  by  wiiten  of  legal  tmttoM  havo  always  bem  oonralted  a* 
aonnoa  of  information.  In  theory,  to  be  lui*.  the  teal  natan  of  the  procew 
hae  been  blinked  at  Aa  the  Jndgea  aM  tuppooed  to  kaow  the  law.  the  doc 
tiioeo  of  jndietol  notioe  {pttt.  |  2672)  and  of  nfraehing  the  jndioial  aemorr 
(j»#K.  i  2M»)  have  aerrwl  to  obecnra  the  laal  offwt  of  a  praotioe  which  one 
woald  haidly  thiak  of  dtopating.*    The  ooaataat  nleieaoes,  particotorly  in 

4ri,  wkm  tk*  vitMH  «w  Ml  •Homd  ta  itato 

*■  MOml  WMMMH  af  HMdiMi  MtWim.     h 

Bwftj-l  ».  WUta%  \nXU  U.*M,Hwm 
aU  tlM  a  nkyrialM  Miglit  UttUj  to  tk*  •«• 

»  BmMm  tka  aaaa  aitod 

imt,tlM  fcUMriat  mUi^ 

1M«.  k.  arThwiSri 


iMOt  piwlMfaM  it. 

•atiaa  bjr  PMm  aT  hanteT  Ion 


Owbr.  •4,AMaN 
-  B.  «  H.  a, 


•ttMT  baaka  araadaaiatliaal aUn) :  lt74,  &  ». 
IVIw.  It  OMiOr.  n,  BnUL  J. ;  0UW  JMm; 
ISM.  JalMMaa  •.  I.  0»./iBaa:  aM,  M7,  tt 

(■■diaal  baoka  not  ailowad  to  ba  nad,  "aa  tka 
pMwl  tkrt  tka  artkaff  «f  Oaaa  Mtka  wan  Mt 
Bwljir  aath  wkaa  tkav  wait  wrMaa";  bv 
WWtoiaa.  0.  J.,  awl  (dkipb.  and  WHK  jj.7; 
Vtn,  Com.  *.  Startivaat.  \\1  Wtrn.  IM ;  187«, 
Com.  r.  Brown,  HI  id.  H  ;  1M9.  Com.  a. 
llanTMki.  U»  id.  79,  91  H.  I.  99S;  llSa, 
Ptopit  a,  Vaadafkoof;  71  Mieh.  179.  M  V.  W. 
98 ;  1870,  Dota  ».  JobaMm,  M  V.  H.  4M  t 
wee.  New  Janay  Z.aLCo.«.L.S.feLCb., 
M  It.  J.  h.  189,  SS  AU.  (IS;  1897,  Stota  >! 
ilMtaa,  10  8.  D.  U7.  71  K.  W.  M;  1901. 


nn 


*"  ■jW'y.  1«  M-  W7,  88  H.  W    100« 

r«kM dato  MMttaal aeiaaM toadi  aa to thtt t" 
1807.  Uaiae  P.  t.  Oa.  a.  Yate  98  C.  C  1 

2o..?7iR?«,^r*.'S*^^"- 

-1.1"  2?%^??^  ^i?"'!*^  »bBk,,M 

aivaa,  b*  Uwall.  J,  la  Tba  Pbwaikieli,  1871 

triaatkatttaaawrittoahwafladaad  n..jh. 
pawdjatMaeaart.  aat  bgrMpatta  oaW,  Mbr 
Wwittm  or  aatkMl^  aadbgr  fftaM  nfnm 
rf  aMidiMl  aaaaai  aad  writita  law  m.y  h. 

•ttk  tka  aid  af  test-baaka  at  wall  ..  gf 
mptrta.  .  .  .  iTldaaea  h»aaiaalaa>  which  eoa. 
■iMa  aaly  af  baaka  of  aakaawMrd  or  »«. 

fkhattaa  akfapphf  aad  tka  iap£7i«p.>rta  o( 
dnUaaa  af  tka  eoaria  aad  tka  various  boob 
^  aa  aatkorHj  for  tka  hw  ia  Bni^Dd  cnnot 

ii'ttliTtailyKjT"  **•  •""•  *° ""  '""• 

^Whrtfcar  aoaaad  awj  nad  li«a/  ir«n«iVi  i» 
SK?  .  .  *•  ?*j'"T  *•  •  1»"»»»  of  the  pro. 
prtKtjr  of  iataffcrfac  witk  tkapreptr  ftin.tinn.  rf 
tka  Ooart,  aad  af  tka  datr  oftha  jary  to  ,iwi< 
tka  Ckiwt*a  tIatpaMat  af  tka  law,  and  .loe«  not 
•"TI"  'if  J~^  V**!""!  "•  State  r.  FiU- 

ffmu.  lie  jU  Mr,\9  B.  ^.  ins. 


^*  I  ifiy 

foj^  juiWiotion  «  ooai|»Ui,t3w2tJr  k     !^  "•  «oogi,l«d  ia  tb« 
jtidioW  opinion :         °°"l««»  wtborftta,  hM  bm  tt^wntij  juwUW  to 


•     ~~"'' «"••»««. lid  rf  18,  ioS^, -w  """  U.  I...' 

i";tti,  t  srsz.;LTT£  zi^--  --  co„,.. 

former',  te-timony.  „d  S,^^  i  W^.S^^t'T ""  »  *-"*  «'  »h. 

oomarauton  who  br^JIf^  i°(J"**»  ""* 


B..  in  R.  ,.  Conch,  1  (SxCr  M    iMt 'p^".: 
Peeng.  Cue,  3  tt  L.  C.  874,      *        ^  '^'^ 


hich 

«b- 

.  law 

what 


•-..th.irw.ssiw^.^i-'r.nirh'oria:  *• 
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1 1697  EXCEPnONS  TO  THE  HEARSAY  RULE.  [Cha*.  LV 

requires  (and  rery  properly)  tW  the  qaalificatioiu  «rf  the  writer  (ante, 
§  1694)  shall  fint  be  shown  in  the  ordinarj  way.  But  the  fiction  may  well 
be  abandoned.  The  daUy  use  by  judges  of  the  foreign  law-books  in  onr 
libraries  exposes  iU  nntmth.  Ooldsmith's  Chinese  traveller  would  smile 
to  see  the  judge  refuse  to  listen  to  a  foreign  treatise  while  on  the  bencli 
and  then  retire  to  his  chambers  and  take  down  the  same  book  from  the 
shelves  to  refresh  his  judicial  memory.  Certainly,  the  practice  which  allows 
the  use  of  l&gal  treatises,  even  domestic  only,  confesses  the  principle  which 
admits  learned  treatises  generally : 

WW,  Sptnetr  Cowptr't  Trial,  18  How.  St.  Tr.  1168.  Dr.  CrtU:  "  Now,  my  lonl,  I  will 
give  you  the  opioion  of  MTaral  ancient  autboi*"  Baron  Uatta.-  " Pray,  doeior,  tell  us 
your  own  obMrratioDt ";  Dr.  CreU:  »  My  lord,  it  mutt  bo  reading,  m  well  a«  •  nwn's 
own  experienoe,  thmt  will  make  any  one  a  pbjdeian,  for  witiioat  the  rwuling  of  books  of 
that  art,  the  art  itMlf  cannot  be  attained  to.  fieeidee,  my  lord,  I  conceive  that  in  luch  a 
dilBealt  csm  ae  this  we  ought  to  have  a  great  deference  for  the  reporU  and  opinions  of 
learned  men.  Neither  do  I  see  why  I  ihoold  not  quote  the  fathers  of  my  profeaiioo  id 
thia  cam  ae  weU  «■  you  genUemen  of  the  long  robe  quote  Coke  upon  Littleton  in  others  " 

1867,  Slant,  J.,  in  Sttudenmeier  v.  WUliamion,  28  Ala.  ."W:  "  We  think  that  medical 
anthon  whoae  books  are  admitted  or  proved  to  be  standard  works  with  that  profession 
ought  to  be  received  in  eridence.  ...  Are  opinions  deiiTed  from  the  perusal  of  books 
and  depoaed  to  by  witnesses,  safer  guides  for  the  jury  than  the  books  themselves  are  V  ' 
We  prove  the  existence  of  our  law  and  ite  principles  by  reported  eases  and  elementary 
writers.  ...  Can  that  be  a  sound  rule  which  in  the  determination  of  a  question  iuTolvd 
in  one  science  aUows  to  the  trying  body  the  light  shed  upon  it  by  the  writings  of  its 
standard  authors  and  withholds  such  lighto  from  controvwaies  nspectinK  aU  other 
sciences?    We  think  not." 

(c)  The  use  of  printed  hooki  o/foreign  itatutet  or  deeitiont  commonly  ac- 
cepted in  the  forugn  jurisdiction  as  evidence  of  the  statutes  is  referable  not 
to  the  present  principle,  but  to  another  (pott,  §  1703).  because  they  are  not 
learned  treatises  but  merely  copies  of  decisions  or  statutes.  These  are  also 
and  usually  admitted  under  the  principle  of  Official  Statements  (onfe,  §  1684), 
as  being  copies  authorized  by  law  to  be  made  and  given  out* 

§  1698.  Same:  (2)  Lifa  Tablaa,  Alwanaca.  Sondrr  Bai«itiflo  Tabl«i.  It 
has  long  been  unquestioned  that  standard  tabU$  of  mortality^  (used  in  com- 


*  The  ottsstion  whether  •  legal  expert  witness 
mav  testify  to  the  term*  of  a  foniftt  MahOt 
without  pnAiei»g  a  tan  of  it  iavolTee  the  rale 
of  Preference  (or  a  Omr  orer  fteeolleetieii4«ti- 
mon.r,  and  ha*  been  already  dealt  with  (oafa, 
1 1271).  The  qneation  whether  a  partiealar 
witaeM  has  sulBclent  kaowlad(n  and  experience 
to  testify  to  foreign  unwrittea  law  has  been  ex- 


mitted;  "the  Court  may  or  may  not  require 
such  prelimiDary  proof"  of  stuidanl  aocepUni  k 
aoeot^  to  its  JBctgnient  of  the  need  therefor) ; 
Colo.  St  18M,  p.  261,  1 1  (mortuary  taUegiveu 
in  the  etatuta,  mads  admiasihle) ;  1879,  Central 
B.  Co.  r.  Biehatda,  63  Oa.  »07 ;  189S,  Richmond 
it  D.  R.  Co.  V.  Oaner,  »1  id.  ST.  16  a  E.  no 
(mortaUty  aadanaa^  toUes) ;  1S94,  Columbiu 


Si.l!S'*'i'£j.''!!^*°''^''*°°""  **'^'^-  -J:  «»«.»<  W-  ««.»&  E.  8W  i  IsW,  Macon, 

«o.  '?I5'.   »*'*?  ».  B.  Ca,  L.  B.  8  Exoh.  4410  (admiasibI^  but  hen  fanproperiy  u«l)- 

«  a'u  ,«5'  ?JS"  ^^"'.il-,?-  ^-  Z^.'  im  Weetorn  *  A.  B.  Co.  r.^S^l/id Tl  .' 

1897   Jkfiii  if  »  ^J?^ '  n'li'jXr  5*^1'  "  ^  7«(psrllde  table,  u*  .tmisuble  .  i-hl 

is?  'n^  wViS'.  ^^^  ^^'  ^^  !?J  »*^  tsstimooy  to  their  recwnition  as  .t .  4 

MpJ  5li  A?^iif*,STlI!!2*^iK«^'  "*  *^  !   "•»•  Joliet*  Slower,  If    ill. 

W^  «1   484.  8*  P»e.  116  (rtandard  tahlS)  ;  414,  40  H.  1.  61»|  18«t,  DoeaMeon  i.  K  C, 

id.  2M,  68  Psc.  771  ("  IfsCarty's  Matislieiaa     140 ;   1888,  Ooatas  ».  B.  Co.    62  id.  491    17 
«>d  Economist,"  containing  Fir's  table,  ad-     N.  W.76ol  mTw^idi.  TiS,  76id.!114 

817$ 
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puting  annuitiM.  hfe-iii«nranoe  .unui.  dow«r,  and  damages  for  the  loss  of  life> 
.nd  almanac*  are  admissible  in  evidence.    V  ;.  OoZful  whethe^;  leS 

"Z       VluT^^'i  **""  °'  -^'^    <a/««.7«.,  or  .-1,  sorts  c^/S^ 
garied  as  established ;  but  rulings  tendir, .  in  that  dir-c^i,.,  ire  fou^* 

Thes«  almanacs  and  mortaUty  tables  h  ,e  i. en  expl un  '  to  be  admissible 
because  they  are  founded  on  «  certain  anc  ooi,8tant  lu  ^  and  d^l  ,d  h  th! 
-exact  sciences."*    But  the  notion  that  every  coUeciio.  of  figui^  JvoV' 
the  exact  science,  is  sufficiently  discredited  at  the  present  d^  Tn7act 
theae  particular  tables  at«  among  the  least  trustworthy  of  scientific  efforU 
wRh  rho^T!S  *•"«  *PP«^«»  »'x>"*  1«»0.'  and  was  crude  inlm^ 
with  those  of  today.    The  errors  in  tables  even  of  the  last  centu^have 
been  numert.u8  and  radical-    The  simple  fact  is  that  the  admission  o7a  ^r! 
tarn  cks.  of  Statistics  was  demanded  by  custom  and  practical  convenient 

c.  II.  pi.  104  ("The  almanack  it  •  ioacient 
•virtence  to  provea  day  .unday  ") ;  i860,  Talton 
fi.  ui''  '  ?V*  ^-  *"•  I*'  Pollock.  C.  B. : 
in'Jt^'^  the  EnriUh  uaai.  i,  fnlly  exan.: 
ined  inthayer,  PreViminary^reatiae  on  Eri. 
dence.  208,  K  S.,  1867,  Allman  v.  Owen    81 

*0t;  1879,  SUte  v.  Morria,  47  Conn.  180  -Ga 
C»d«  }8»8,  i«<»  (Stem-;  U.  8.  c"iend,;. "i: 
miaaible  to  nrove  datra) ;  Acta  1897,  p.  87.  Van 

^•"C  .tef  if"  (^'""■'"^■'  OWo"  Calendar? 
to  be  "legal  eTideaee.  covering  all  date*  between 

!3L.  a'  1880,  """"Jiower  ».  State,  S8  Md.  84  • 
lisj,  Cue  e.  Pe«w.  46  Hun  62  ;  i889iWili^n 
'•  ^l^W^l  ^-  *'«•  17  AtL  1097. 
(J^f^l       ■''^*''"'  "<**'•'•  '^.  «*!.. 

P..*  m2*'  4l''^'fr  '•  ?•  ^■'  8'  Cal.  16.  6 
ri^l'  "^/table.  of  weighta,  cnrrency,  n- 
ter«.t,  etc.,  •dmiaaible) ,  1896.  Hatcher  ».  tiunn, 
'Z^A~  •  88  "•  "•  W6  (not  put  npon  thi* 
ground;  •  tbermometer  uae<i  in  ganinns  oila. 
jdjnWed^;  1867.  P.y«,D  r.  Krereg^Ta  i?iS 

taU«.  admitrible)  j  1897.  Weatern  Aaaur.  &.  v. 
Mohlmann  Co. ,  28  C.  C.  A.  167,  88  Fed.  811 
(engiaeeringtablea;  quoted  onfa,  (1698):  1901 

--_2*S"  ^  ^^:  a  •  So'emment  tide-tablea,  prel 
pared  for  Puget  Sound,  admitted).  *^ 

For  eommtninl  lablu,  prioe-luta,  bone-nedt 
tptn,  etc.,  aeejxMf,  ||  1704.  1706.  ^^ 

1 16^.'*''°*°'  *"**"  ^  ^""^  tcmimUe, 

m^iu!t^  '"*"""•"'•  "^  ^  w^tne•ae^ 

*  Wbartnn,  Eridence,  |  667. 
^  •  8  BUnd'a  Ch.  8S7 ;  Sontehley,  Lift  Aiwr- 

Porter  a  Prngreaa  of  the  Nation  (Engliab  an- 


41  N.  W.  26 ;  1889,  OomiMi  v.  a  Co.  78  M 

imtted);  1891,  Scagel  ».  R  Co.,  88  ld!l8b  49 
N.  W  990  («merri897,  Krueg;r  ..  sjli^r 
100  id.  647.  69  N.  W.  1069;  1902,  PmViTb.' 
Co-.  "»  id.  MS.  88  N.  W.  1078  (UbST"  «„- 
enlly  •J^PtwJ,"  'Undard  authority,"  re^ir- 
aWf) ;  1901,  Atchiaoo  T.  *  8.  F.  K.  Co  e 
Kyan,  68  Kan.  682,  64  Pm.  608 ;  1879,  Lan- 
CMlcr  e.  Laooaater'a  Tniateea,  78  Kv.  200  (dower 
taUei);  1897.  1/M.Urille  4N.  R.  CoTfclT 
100  id.  421.  88  8.  W.  862;  1996;Nelwn  J' 
R.  Ca,  104  Mich.  682.  62  N  W.  MS?  imife  • 
"«.  0-MellU  ..  R  Co..  116  vTi^rm; 
18»4,  Fnend  ».  Ingeraoll,  89  Nebr.  717,  724,  68 

?Tn=*'  ^S^ir'  *•"•"''  "98,  Oimden  4 
A.  B.  Ca  ».  Williama,  61  N.  J.  L.  646,  40  Atl 
«S4  (Carlisle  or  other  approrad  table  adtnUaible' 
when  properly  authenticated) ;  1874,  Sehell  t. 
Plumb,  66  N.  Y.  598 :  1876.  8anter  ».  B.  Co. 
Mi''- Mi  1879^P«,Je  r.  Gf.  Inrc^.. Vid.' 
28;  N.  C.  Cod.  liM,  I  13S8  (.p«,illc  mor! 
tnary  Uble  adoptpd  by  atotute  and  made  admia- 
ftt^'  ^-  ^\^''P-  ""8.  15702  (CarlUle 
5^'r>''',"JS?"y''!  ^drnJ^iWe  to  prore  auntion 
of  life);  1898.  Steinhmnner  r.  R.  Co..  146  Pa. 
»*.  6".  28  AtL  289  (Cariial.  tabhi):  isSS; 
ampWI  r.  York.  172  id.  205.  88  Atf.  8791 
1901,  McKenna  ».  Oaa  Co.,  198  id.  81  47  Atl 
•DO  (tratimony  horn  a  table  baaed  on  unapedBed 
conditiont,  excluded) :  8.  0.  St.  1908.  ko.  61 

my\l^''^^^  ^- X-  *y~-  8*  Tenn. 
ir  i  «?\^i'^^'»?-  ^-  ••  P"tnam,  118 

««  «,  li  ^^'^Jl^^'iSC  X-  •'•"••^lllo.  88  Wfa. 

fiS«.^8N-.Ti4r''^""'''-''°-'" 
Dutmgniih  the  ezolnaion  of  aoeh  teblai  on 
grounds  of  •nhrt«ntiT«  U»,  -  aa  when  the  n. 
P«ctation  of  Ufa  fa  Immaterial  on  the  iaauea,  or 
where  a  contract  of  iiuDnuiee  baa  embodM  • 

i^'}^'  **"*"»'  !■"•  In*.  Co.  r.  Bratt.  6S 
W.  200,  212;  1899.  Kerrigui  i.  R.  cS  194 
h.  98,  44  Atl  1069;  ISsTSeiK  .  RC^..  M 
W».  427.  7  »  W.  847;  WSCMuletS.  » 
•iMiwiUe,  67  M.  17,  »  K.  W.  MS. 
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1 1698  EXCEPnoSS  TO  THE  HBABSAY  BULK  [Ch».  LV 

and  the  judicial  mind  nl6ntei|.  Tbua,  a  sjstem  of  mere  probabiUties  and 
WOTlang  averages  is  not  found  wanting  in  quaUties  enUtling  it  to  be  placed 
before  the  jury ;  yet  the  substance  of  other  coUections  of  data,  possessing  at 
least  equal  inductive  value,  made  with  equal  or  greater  thoroughness,  sifted 
arranged,  and  atabid  by  trained  observen.  is  by  the  same  diacriminatinJ 
authority  relegated  to  the  Umbo  of  hearsay  and  other  judicial  abominations 
The  error  has  lain,  not  in  looking  too  lenienUy  up<m  mortality  tables,  but  in 
•  misoonoeption  o(  the  true  qualities  of  other  scientific  work. 

§  1699.  Suie:  (3)  IHotiai>.(lM  uid  Batartos.  Within  narrow  but  unde- 
fined  hmita  the  use  is  aUowabk  of  dictionaries  and  works  of  general  litera- 
ture,  to  evidence  literary  usage  and  definitions,  and  of  historical  works  to 
prove  tacta  of  general  history : 

r,U^  tf^  ^K  ^  '-  ^  ^-  0«*fcy.  1  H.  ft  N.  1, « :  «  Standwd  author,  may  b, 
referred  to  for  Midi  a  i>arpo«»  [to  .how  the  literaiy  .ignifk»noe  of  parodieal  or  a.  .how! 
tof  the  <^inioD.  of  eminent  men  on  pu^icular  nbjeota,  bat  not  to  pioTe  faota.  .  .  In 
thU««.  tte  defendant',  eoun*!  propoeed  to  read  eertain  .pacific  [church]  canon.,  not  « 
matter,  of  nieculatiw  opinion,  .  .  .  but  as  mattem  of  fact/^ 

(a)  As  to  dietiomriea  and  the  like,  a  counsel's  citation  of  passages  to  indi- 
dicato  word-usage  will  sometimes  not  involve  a  hearsay  question,  ie  the 
passage  18  not  taken  for  ito  assertive  value ;  the  usage  of  authors  is  itself  tlie 
fact  m  issue  (pot,  §  1770>>  But  there  may  well  be  a  hearsay  question  for 
example,  if  Dr.  Johnson  were  quoted  as  stating  the  incorrectness  of  an  ety- 
mology or  the  meaning  of  a  word  in  his  time.  It  cannot  be  said  what  limit. 
Courts  would  draw  in  such  cases ;  but  it  is  certain  that  they  resort  freely  to 
dictoonanes  for  definitions  of  the  meaning  of  words,  even  where  the  scope  of 
Uiat  meanug  is  one  of  the  disputed  issues  of  the  case,  and  clearly  they  thus 
take  testimony  from  the  learned  compilere  of  these  treatises.* 

^*!,'^*^  ^"^  •"*  tneifelopedie  vorkt,  most  questions  are  disposed  of 
usually  from  the  point  of  view  of  Judicial  Notice  Cpost.  §  2565),  t.«.  the 
U)urt  will  or  will  not  dispense  with  evidence  of  certain  notorious  facts; 

inc  for  the  pUintiff  thtt  a  iinom  (wUtf  ia  Sm 
nabteoninen  oft  lia  on  goina  ooeeaigo.  to  a  do.. 


vbic  thing  id  proTeMon  of  raligiaa). 

For  quatahoKt  by  eoanwl  to  .hoir  Nttrmn 
««««.  MO  j»i^  11807.  For  qootatioo  ofoSS 
pMpIsi  BttennoM  to  ihov  moral  at  poUUaal 
*•;<*»*  of  ictioB.  lea  oiiK.  I  Ml. 

tte  practice :  1789.  Aanrtr  of  the  JudoM  to  tba 
Honae  of  Lord.,  »  How.  8t  Tr.  »(0("  Jndm. 
o«i  collect  the  intrindo  »b»  ,nd  meiiagof. 
paper  in  the  mrae  maaner  h  othCT  mdan  do  t 

Uttey  wjnt  rach  ueietano*") ;  189%  Dwitaler 

(nrion.  dictioaariM  qnotcd):  ISM.  Obok  ■. 

ijIlK  no  id.  40. 30  8l.l!w'(da«?2Ai 

ftwB  Wohit«>,  IntMBatioBj  DieSwuy^ 

2180 


8  ne.  868  (meanini  of  wo 
iT-  L—n-^  "•.  "'^i'—J  dlctionariet  and  an- 
theatieat^  book,  of  genrnl  literaiy  history, 
aUowaUa) ;  1887.  Stada  *.  Main,  49  Coon.  IM 
87  Atl.  80  (deflnitiinu  talten  tnm  Centnry  Die- 
tiooaiy  and  WeUtei'.  Intwnatioaal  Dictioq. 
S^L'  A"*'  ''**•'  ••  0"'  "W  111.  609,  41 
H.  B.  IMS  (Webatcr*.  Dietionanr,  for  a  defini- 
tfcm) ;  1898,  Nix  r  Heddm,  149  V.  S.  304.  IJ 
San.  881  (dietionaria.  raaorted  to  for  detininc 

SShJ^  Co-  «•  BoWwB,  19  V.  8.  App.  m, 
I*-.'.?-  9-  f  ***•  «•  '«••  '»  (to  d»tinnin; 
what  "iPittiB.  of  Wood-  waa,  Quain's  Die- 
uonanr  of  Madioiaa  and  the  Centnnr  Dictionur 
w«»  dtedl ;  1898,  Koeehl  ».  U.  8,  88  C.  C.  A. 
:."•  V  '^  ***  (diotioaarie.  OMd  to  deliiM 
"  T.«doe"h  I«»7,  KiaibaU  •.  Carter.  »S  Vi. 
W'  y  8.  «.  »«»  (W*rt«r  aad  Woiwwer  n- 
leiMd  te). 
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while  the  Exception  in  favor  of  Aneianf  «.»„».*• 

JnU^iame,  8^1686.  m^tuf^Zl^'tZ^  "^^f  ^^^ 

two  priQdplea.  it  is  doubtful  where  th««^«  twatwee.    Apart  from  these 

of  ^TkM  of  hie^.t  ^  ^^  "  "y  8«*««^  exception  in  favor 

§  1700.   taw:  (4)  •«id.yli«t««,»;  Q««t.tloa  of  Book.  i«        - 

a«  Jury ;  Aidlelal  Hafmao*  to  AnthorltlM.  Thaw.  ««.  lllTr^^  «••*•*  to 
diy  instance,  in  which  a  few  Cot^^^AriT.i^  ^  ^  °°'*^  '""• 
ments  of  the  principle.  '  *°  *"'*''  '"'*''«  "'ringe- 

Lonal  iinion  L'^L^.^^^'J  ^"-"^^  ^^  «'e"ing  to  pro- 

statement  of  an  ex^TSe  s3.  or^?!!wt  *""'""  "  "PP^"'"*  *»"» 
h«  ^  laid  aown^XSVtt  ^i^jtX'CTaS?^^^^^^^^ 

S  tT;::;ris^tnctit;-hL^Th  r ^^^^^^^^^  ^-^  - 

1882,  Gravu,  C.  J,  in  />6iMy t.  CaUO,  48  Mioh  687  12  W  W  «mo    at* 
proper  to  resort  to  the  book,  not  to  DroTrth.  f«^  «♦       »  ■    1  **^  862 :  «  ft  wm  not  im. 
B»t  of  the  witaM.  •»!  «.bta  t£  K  tl^^  h**^"^.''"'  **•  '*''?""•  the  state- 
Mcribedtott."«  ^  "*•  ^"^  *••*•  *'>^  <*•>»<* did  not  oontiunwUt  he  had 

fe ''(^^)J  l«Ot,  Hilton  V.  Boyl.^  as 

dinreh  recorft  Mid  jonniiU.,"  held  admMUeL 
mdw  Bar.  St.  |  S400,  dted  a^  1 1«M.  to 

ctreh)"  """"*  "^  ""'"^  "^^  **"««' 
'  1851,  Cuter  ».  Strte.  S  Ind.  818.  i«M 

1M2,  Pinney  v.  OihiU,  48  Midi.  SM.  IS  V  W 

MthM,  on  whom  he  nlied ;  whether  he  ooold 
n-.  M  (nedina  or  qnotetlon  br  e  mcdinl  ^ 
"•OS  to  be  not  ellowed  inleter  oeeia-  IMi 
1»»U«,.  Ptata^ta,  WoriM,  84  Id.  881748 


^»«iu  at  bami  on  took*  eii/y  {anU,  1 687).  for  in 
S~'y,'"  ™3;  «'»*'  to  let  him  rtete  the  effect 

own  opinion  though  it  U  bened  lolelv  «»  »i.. 
J-ding  of  pnrf^do^el  ho6krt.t^^^Z^ 

VHeynee.  80  N.  h.  ,84.  'cjjie^;'^ 


8181 


•^"•"IJtion) !  1890.  Browneli  e.  Butk.  81  KbJ 
6M  (good  rainion  W  Tnck,  J.)  •  1888.  H".- 
Lowery.  ISSlnd.  in,  M  N  k  IM- tfoJ" 
I^miiWlle  N.  A.  A  C  H.  Co.  e  RomM  \}y^ 
^  *'  V«*%'  18W.  WilliemST^Ll  !  - 

"toi^rtf..''*^^-  '!?"  («™«««ininTtion 
«.   n^.*''*  •»I»ri«»ee  of  the  witncee  end  hh 

70.  W  Pw!.  SW.     '  '•         "'"  ^'  "^  ^"^ 
8eM  ef  the  fcUowing  eaeee  menly  rece^ 


i  1700  EXCEPTIONS  TO  THE  HEARSAY  RULR  [C»ip.  lv 

(e)  That  comfitl  vmj  riad^to  tkt  jury  leaned  tnatiaes  is  ngarded  a« 
aJowable  in  mie  jarifdicUon  afc  lea«t;»  in  effiBct,  the  traatiae  ia  thna  used 
evidentially.  In  a  few  jurisdictions  a  hasj  distinction  is  made  between 
their  ose  in  ••  illustration  "  and  their  use  as  evidence,  the  former  being  sane- 
tioned.*    But  the  general  opinion  discountenances  any  such  uses.' 

(d)  Finally  (and  apart  from  the  use,  already  referred  to,  of  literary  works 
and  dictionaries)  there  is  often  found  an  open  and  deliberate  ciution  by  the 
Court  Itself  to  encyclopedias,  medical  works,  and  the  like,  as  giving  a  founda- 
tion of  fact  for  subjects  involved  in  their  decisions.*  Of  course  the  incon- 
sistency is  particularly  palpable  when  the  Court  (as  has  happened  more  than 
once)  has  in  the  same  case  expressly  deckred  that  learned  treatises  cannot 
be  resorted  to  for  information.* 


Bin  this  nn,  others  mrnly  repodiats  the  tbava- 
mentioned  nat,  and  othera  do  both:  I8M. 
Brown  V.  Sheppstd,  18  U.  C.  Q.  R  178  ;  1899, 
EgRsrt  r.  State,  40  Kli.  627,  26  So.  144  (abor- 
tion ;  defendant  testified  to  having  read  in  V.  S. 
Dispensatory  that  cotton-root  extnot  was  only 
an  smmenaK.  gn^  not  an  abortifadent ;  U.  S. 
Dispensatory  allowed  to  be  read  to  contradict 
him);  1878,  Connecticut  II.  L.  Ins.  Co.  b. 
Elid,    89    III.     619;    1884,    Bloomington  », 


B.  ».  Taylor,  It  id.  77,  78,  Brett,  J. ;  188' 
People  r.  Wheeler,  SO  Cal.  4 ;  1868,  Ashnorl'h 
».  Kittredg^  IS  Cosh.  196;  1864,  Com.  c 
Wilson,  1  Omy  888;  1867,  Washburn  r. 
Cuddihy,  8  id.  4S1  ;  1882,  People  t>.  Hall,  43 
Mich.  490,  13  N.  W.  ««6 ;  1888,  Msrshall  r 
Brown,  60  id.  160,  16  N.  W.  66 ;  1884,  Pcii.li 
V.  Millard,  63  id.  77,  18  N.  W.  6«2 ;  1851 
Melrin  ».  Easly,  1  Joof^  t.  888 ;  1877,  Huff! 
Click,   77  N.  C.  66;   1898,  State 


— " — »    —     -—     —»-■ »    *www,    uiwutauiiHni   9,      man   p,  uiick.    i 
?Ji^^\V.!«i^8.*?.''7i?^V.  r^.S-^M    ^n.  id^  87.  877,  US.X^f ,"1.,; 


nonmus  in  the  profession  might  by  an  assertion 
of  leamins  declare  the  most  ahanrd  theories  to 
be  the  teachings  of  the  science"  ;  contradiction 
allowable  either  by  enw-examination  or  by 
reading  the  book) ;  1873,  Davis  ».  Stste.  S8 
Md.  86 ;  1888,  Uarahall  ».  Brown,  60  Mich. 
160  15  N  W.  66;  1888,  People  ».  Vsnder- 
hoof  71  Id.  179,  39  N.  W.  28;  1897.  Hall  v. 
Mntdock,  114  id.  233,  72  N.  W.  160  (excluded, 
where  the  counsel  read  extenaive  pnamgea,  un- 
der gniae  of  oroas-examiiiation)  ;  1902,  Butler 
J.  R.  Co.,  180  N.  C.  16,  40  8.  E.  770;  1896, 
Hew  Jersey  Zinc  fc  I.  Co.  p.  L.  Z.  »  I.  Co.,  69 
N.  J.  L.  189,  86  Atl.  915  ;  1872,  Ripon  e.  Bit- 

«e.?2 n!V. 'm*"*'  ^'"^  '■  *'•*•• "  '•*• 

•  1878,  Stiite  r.  Hoyt,  46  Conn.  887  (oon- 
oeded  on  local  precedent  onlv) ;  1899,  State  v. 
Boper,  148  Mo.  217,  49  8.  W.  1007  (medical 
works  mav  be  read  in  the  trial  Court's  dis- 
etetion  only). 

•»,  *,  '*";.^J»  ••  !*"''•>  1  Oh.  8t  288 :  1857, 
Wade  ».  DeWitt,  SO  Tex.  400 ;  1864,  Ooiy  v. 
SUcox,  6  Ind.  40  ( Hovey,  J. :  "  Reason  U  neitber 
more  nor  less  than  reason  heeanse  it  happens  to 
ta  read  from  a  hook  ••);  1872,  Harvey  r.  State,  40 
id.  618;  1882,  Baldwin  v.  Bricker,  86  id.  283 
(aUowing  it  "only  for  the  mere  purposes  of  U- 
Instntum  and  never  as  statements  of  bet  or  as 
the  expresaions  of  opinion,  .  .  .  oonoeming  the 
particular  case  in  bearing  or  eases  of  •  like 
character") ;  1893, 8UU  v.  0'Keil,61  Kan.  661, 
674,  33  Pac.  287  (not  allowed  except  to  illns. 
tnte  a  process  of  reasoning).  In  IUiB<^  it  has 
h««n  Mia  that  they  may  be  read  sa  showing 
theories,  but  not  as  evidenos:  1868,  Yoo  sT 
Peot)l^  49  IlL  412.  »«>,  loe  p. 

'  1844,  B.  r.  Cnmeh,  1  Cox  Cr.  M ;  1878, 
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-V  .  94  Tenn.  860,  29  8.  W.  129' 

•jmifc.-  1883,  Boyle  v.  Bute,  67  Wis.  480,  15 
a.  W.  827. 

Compare  the  general  rule  for  mmua$  arm. 
mtrUlpol,  1 1806).  " 

•  The  following  an  some  illustrations:  Sin- 
nott  V.  Colomhet,  107  Cal.  187,  40  Pkc.  329 
(to  determine  the  meaning  of  "  kindeiKnrtrii  " 
citing  Coniiwyre'x  History  of  Pedago(ry,  Pnyne's 
translation,  and  Sonnenschein's  Cyclopedui  of 
Education);  1867,  Lumpkin,  J.,  in  Smith  r 
State,  23  Oa.  297,  W)6  (citing  Dr.  Oooch's  U. 
turss  on  Midwifoy) ;  1868,  Cooley,  C.  J.,  in 
Oarbntt  i>.  People,  17  Mich.  9,  17  (citing  works 
on  medical  jnrupmdenee  aa  to  the  phvsioloo. 
cal  eflect  of  insanity);  1897,  Staenenon  v.  K.  Cj., 
69  Minn.  868,  72  N.  W.  718  (in  determining 
the  reasonable  income  on  a  railway  investiiii-nt, 
the  Conrt  cited  facU  and  doctrines  from  the  Yale 
Review,  the  l.ondon  Economist,  Bradntrert'i 
Jonnml,  the  Banksn'  Magaxine,  the  works  of 
J.  8.  Mill,  Adam  Smith,  David  A.  Well«); 
1836,  Walworth,  C,  in  Devanbagh  n.  IVveii- 
Ugh,  6  Pkige  Oh.  664, 667  (citing  Beck'a  Modi 
cat  Jurisprodence). 

•  In  Wsshbam  v.  Cuddihy,  8  Oniv  4S1 
(1867),  the  Conrt  lint  mled  out  a  leirntific  book 
on  the  anestioB  of  Irone-eribUns  as  constituting 
unsoundness,  and  then  proceeded  to  cite  Oli- 
phant's  "HoTMs"  and  Stephens'  "Adventum 
of  a  Oentleman  in  Searoh  of  a  Horse  "  to  show 
that  it  could  not  be  mled  aa  a  matter  of  law 
that  cribbing  was  not  unsoundness.  In  State  r. 
Baldwin,  36  Kan.  17,  30,  18  P»c.  818  (1886), 
the  trial  Conrt  accepted  the  nils  excluding  medi- 
cal works,  and  then  proeeeded  to  sanction  an  in- 
stmntion  on  the  suMeet  of  poiMms,  in  which  • 
dictionary  and  a  eyelopadia  were  quoted  fnini. 
The  Supreme  Oosrt  said:  "  It  ia  tme  the  Court 


^opieX:  CwottwuL  AW)  Pwfmmohal  Lm«   p 
8  1702.   to««^     h.,  ^^'  BMI.TBW,  AKD  H.POM* 

ca«».  "cognition  hu  been  gi'v^TTa^clJ  ""^^^  «U-deflned  cl.,«,  of 
to  certttn  commercial  and  m«Wi2  T?      "ception  to  the  HetrMrTBr. 

jnse.  «Wy  from  •tatutoS^S^ova^rtal'!:  ^"*'''^.  P™"^?^-  "S^^ 

-.ualinw^ceMi^yoJ  J,,".2„\>»  •"  °'  *"''•«  ««•  lie.  in  part  on  th. 
diction.,  bot  chief'  iL  tt  ^";~7'^f"'  "  P«bli-her.  in'lSer  jnl 
caused  if  the  law  reouired  ^  P»ct»<al  inconvenience  that  wo«M^ 
-on.,  knowledge  hll'^  S'^eTpl;' *»?''  -««vid::rVhrp^ 
herefore  i.  of  the  wrt  that  h,  ^i^^  •''*  ^"^  "•"!»•     The  nece^kl 

tbe'^nS  (-n^.  J  1422)  is  fo„nd  in 

nse  of  the  trade  or  profe.rion^d^"*!?'^.!^'  «^  ««  prepared  for  th" 
c.™  and  accuracy  a.  wiU  lead  Sen.^  KS^^"'""',"^  ""^'^  ''^^^  ""ch 
profemional  purpose..    There  i«  «  «Tk-    .-         "^  "1*°  '"'  commercial  and 
the  author  knowTSo«h.n7^.  S.  CwSV'  *'-*-<«'^-e^n  t^a? 
fessional  market  unless  it  is  fouS  to  h^Ti^n!^,  ^"^'  "°  '»""nercial  or  pro- 
curacies will  probably  be  discovemi    .„J  ,-..    '^''"^  ""^  that  its  iC 
no  motive  to  deceive.    ThereTlZA-^  '°^"  "  "»**  "»«"  «  ordin«5^ 
^^  work  by  the  tr«,e  t^Z^e^o^ZT.*!^.  "  '^'^  *•««  ^abit  J  J^TS 
n«y  and  ha.  sanctioned  itJZJ2i?n^***i*'  '""'^  ""^  Poetical  ^;: 
which  a«  recognized  «i  the^u^^f  JT  .  ^^^'^^^^^  consideraS; 
oeption.  (anu.  §  1422)  «e  fo^Tto 'ST        ^^^  '»'  ^^  other  S 
««on.  my  be  justified  the  adSonofTi'^  ""f"-    ^P°°  ««>»«  "S, 
por^  judicial  decisions.  oflXut,^'*"^?^,  P"?""""'  "'  P™*'*'  - 
Z^"*"*^'  P**8««-««i«terJ^T^.1"v  °'  """*y  Publications  such 
.  §  1703.  «nK«.  Of  Judi^sSiZ  ^Hf^-J"'''  to  be  considered. 
«ons  «  reproducing  merely  thrhTrhi-b^^  "^*^  °'  ''°°»«'»i<'  deci- 
^fdKnOly.  have  not  often  .ugg^ted  thL  Jl,    ,  ^"''  "  '"•PP°««»  to  know 

juotod  th«  deflnitten."  n»»  tfc-  So  far  a. 

am 


it.-i 


ri-ii*, 
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these  report*  an  piepuvd  and  pnbluhed,  eocofding  to  modem  praetioe,  by 
official  raporten  appointed  tot  the  pllrpoa^  tbey  are  eaailjr  aeen  to  be  admis- 
sible as  Official  StatemenU;  and  under  that  head  {anU,  §  ie84)  the  statutes 
and  decisions  dealing  with  them  from  that  point  of  view  have  been  consid- 
ered. But  in  most  jurisdictions,  the  earlier  decisions  (including  almost  all  of 
the  English  precedenu  down  to  1866)  were  published  bj  reporters  having' 
no  official  anthoritj  to  do  so ;  and  in  this  country  decisions  ara  also  regularly 
reported,  even  sinoe  the  r^me  of  dBdal  reporters,  not  only  in  at  least  twu 
private  systems  of  comprehensive  scope,  but  also  in  special  collections  on 
certain  topics  and  in  legal  journals.  If  these  are  admitted  to  be  read  and 
consulted  as  evidence  of  the  opinions  and  decisions  reported,  it  cannot  be 
under  tha  Exception  for  Official  Statemente,  just  referred  to,  nor  can  it 
be  under  the  Exception  for  Begular  Entries  {antt,  §  1617);  it  must  there- 
fore be  under  the  present  Exception. 

That  such  private  reports  are  customarily  resorted  to  in  arguments  of  law 
as  correctly  representing  the  opinions  rendered,  the  arguments  made,  and  the 
facts  upon  which  the  decision  was  made,  is  notorious.  That  this  practice 
uas  long  been  sanctioned  by  the  judges  as  a  proper  mode,  for  the  Anglo- 
American  common  law,  of  proving  the  tenor  of  the  precedento,  is  clear.' 
That  the  reports  of  decisions  in  xjourts  of  the  Continent,  administering  an 
riien  system  of  hw,  would  equally  be  included  by  the  principle,  seems  aIso 
clear,  provided  the  report  offered  was  proved  to  be  one  in  use  among  the  pro- 
fession in  that  jurisdiction.  Statute  has  in  most  jurisdictions  expressly  re- 
moved all  possible  doubt  by  providing  for  the  admission  of  such  books  of 
reports  from  any  jurisdiction.* 


*  16»a,  Staiiwr  r.  Draitwioh.  1  Salk.  381,  13 
Mod.  M  ("A  jmr-hotk  may  be  eridaim  to 
won  tb*  eoaiM  oT  tb«  ooort " ;  bat  th«  jmn 
books  wen  iNiAs{»  oOefaa,  w  that  tUi  b  baidlT 
•  prxMiUut) ;  1744,  Hsrdwicka,  L.  G,  in  Oa« 
•.  Bnlkday,  Bubnr.  Cw.  t  Hardw.  876 ;  m* 
farther,  for  Eo^Ui  umnt.  the  qaotittioga  of 
Judiciel  oommant  on  the  Twioae  reportm,  eol- 
leoted  in  Walhun'e  The  Bepottm,  and  Bam  on 
recti ;  1846,  Inge  *.  Moiphy  10  Ala.  888,  8»S 
("eeoradUad  repirti"  of  Oeowia  daeieiooe  re- 
eeiTed ;  Ooldthwaits,  J. :  "  We  eranr  day  eluci- 
date our  own  oommon  law  hj  nCwring  to  theee 
npotti,  and  it  wmld  acem  a  linipilar  anomaly 
If  they  cannot  be  admitted  as  eriifince  to  dmw*' 
decisions  of  anothar  State) :  18M,  Stanfeid  ». 
Pruet,  37  Qa.  M8,  347  ("  We  admit  their  ro- 
porte,  withoat  qnestioainc  their  aathaatidty  ") ; 
18S8,  Klngaley  *.  Kinffriey,  30  111.  303  (con- 
atmctioa  of  feraian  ststotes  i  "  reports  of  sneh     iior  i 

tribonaU"  mar  be  looked  toh  1867,  McDeed     to "  _     __         „ 

•.  McDeed.  67  id.  548 ;  1869^  Charlotte  *.  Oboa-     Jeeta  ")" ;  Oat.  C.  C.  P.  "'878.  I  isoi  (^riiitd 
S^^iI?.*^i?^,??.<e!P-*??J^»'_'^'!t     "*  piilished  books  o(  4p«ii  of  di!i.?oI"^ 


part  of  the  f»!ord,  ezdadad) ;  ISa,  Osniner 
•.  Lewis,  7  GUI  S»4  (Magradsr,  J.  :  "  We  o«n 
only  know  ftnm  them  that  the  printer  said  that 
the  reporter  said  that  the  jodfe  ssid  that  the  Uw 
is  as  he  is  made  to  say  that  It  is  ").  In  Haiti. 
more  4  0.  K.  C<>.  ».  OleDn,  88  Md.  838  (18«7), 
weort  to  iltviMioiis  waa  had  by  ooaaent.  Unde- 
eidii:  1847,  Territt  ».  WoodmiT,  1»  Vt  182, 
186  (whether  reported  deeisians  are  reeeirabl* 
"does  not  appear  to  haea  been  detarmined " ; 
bat  the  Court  then  proeeeds  to  dto  Cowfd'i 
and  WendeU's  reports  in  eridcnea  of  New  Yurk 
••»)  ?,i»M.  StaU  ».  Abbey.  3»  id.  60^  6«  (left 
nadaddedX 

*  To  ths  Mlowim  atatataa  add  those  cited 
oab,  1 1684,  which  in  aanetioning  aa  officially 
printed  book  of  daMtt  also  somstimea  provide 
far  anjr  book  "  oommonly  admitted  "  in  its  own 
Joriadietion :  MaH.  Bav.  St  1808,  e.  67,  J  32 


(for  forrign  or  domsstie  Uw,  the  jndge  may  refer 
i_  "         '-  of  cases  and  works  npon  legal  anb. 


decieioae,  read) ;  1886,  Kannard  *.  Kenmiid,  6S 
K.  H.  808:  1678,  State  K  Moy  Lsoke,  8  Or. 
67;  1808,  Utimer  «.  IMn,  4  Dsaa.  Mi  1873; 
The  Pawaahick,  8  LowTT48 ;  1878,  Maekay  *. 
Kaston,  18  WaU.  6*3.    Omln:  1818,  Barinar 


•.  Archer,  3  A.  K.  Marsh.  8(priatednport~of  a 
"  ( ths  lyiiUon  aa 


dsdalMi  of  tUa  Coatt,  xMit-t^j-y  i 


ooarts  of  each  [sbter]  State  or  [foreign]  ooiinti  t, 
or  prored  to  be  commonly  admitted  in  such 
eoatta"  are admisaiUs) ;  f  1868  (tbsrs  is  a  pra- 
somptioa  "that  a  priatsd  and  published  book 
parportiut  to  oontaia  rapoita  of  oaass  adjuilged 
ia  ib»  tiibanala  tt  the  State  oreonatrr  where 
the  book  is  pabliahed  eontiUaa  cemst  reports  of 
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ii  i»«-irn]  ooioiERciAL  um.m.  ,  „„ 

lewt,  tlu>7  were  often  prEir^nT"  J^  "?"'  "  P***  «e»"«tioi,.  at 
be.«.lf  of  .  party,  for  t£^„%^  o  S  J  k"*?'""!?  '°"°  °"'^-  °» 
.nd  we«.  tho.  ofllen  ge^rhl^^^^^Tn^'  ^  ''""  '^'T  '^'  P""'*^ 
England  m  kte  «  fhe  17oi^  to^'e  .Tc/l^^*"  "'»»  '»"  «="•»««  « 
te.tm.0D7  gi^en  at  «  prior  bri«L«  .I^/!i      5  ^"  ***  "P*''*'  *°  P~^«  the 

.general  L.the/wSTte7vtLl;^lrr  t '"^P^"*  *'»*•" 
«r*a/m  report,  or  on.  pur^^t  ,^h^^!^'  ^•'?",  ••*««««»?«»» 
or  by  one  employed  on  bihiKwh^t^  *  f  ^^  "  ""different  penon 
.3  truatworthy.  i,  .^blfie^i^"""'  ""*  "f^P**^  ^  *»>•  P^feo'ion 
considered  .J^d  nJSSto^Jir  '?Z\:''' f^  ^T^^''  ''"^^ 
.tenographic  «,port.  of  SjbW  JS  or  Sj  1  t^-^^T*  ""•  ''""•^'' 
BemiB'  report  of  Webster".  Trid  d^!mW  J  •  ^****  document  a.  Mr. 
instance  of^h^^T         ^"^  "'*"^'*  ^  '^i^^'  ''""^  be  an  extreme 

•uchcMM");  Ohm.  Goi.St.  18.7,  I108S  f'th. 
•4jnd««l    Id  oonrU  of  the  C.  8.  or  •  Stated 

mr,  J  5»7i  (Ilk. CI.  c.  c.  p  I  iwL^ta^ 

7.rf.  Kev.  St  18»7.  I  m  {"  boSk.  ofS  ii 

nm  ailjttdKBd"  in  eoarto  of  a  U.  8.  iuu  or 
Temtory   tdrnMbk),  la.  Cod.  1897.  |  WS 

•  ilL. ;.  •'••"(    •»<*»  of  nporU  of  cue.  ad. 
jn-lprt    m  th.  eoarta  of  "  any  othor  euta.  Tot- 

-Imittcl");   A    Sirtfc   law,   f  1840  ("tK 
pnutwl  book*  ofoMM  .<yadg«i  i'  th.  court,  of 

e.  82.  f  109  ("book,  of  r.porU  of  oumT?. 
JudKH     in  mother  Stat,  or  Territory  of  th. 

e.  189,  I  72,  B.V.  I.  IM^'  c  U6. 1 7«  ( "  boofi 
of  RDort.  of  ««»lg.d  ^i«  "  tatSe  C  8^ 

Ut,  12Gn.y244  a4«r  hooktof  .^.ofSS 
mtat,) ;  1888   0«g)»  ,.  L.«kfa.  7  All.  »" 
»«  («n.il«r);   1878,  Aim.  ..  McC«ih.r.  184 

fa  Mother  U.  &  State  or  Twritoiy  irTui, 
foreign  Stat,  or  coontiy."  mimk^.t)-  Mh^ 


iwinted  book,  of  uoh  wporU"  to  be  "Dlanu. 

Gen.  St  Kiid.  t  SZ);  If.  r.  C    C    P    i«r» 
I »« ("book. ofVrt.  of  ^eTVld J-7,; 

lufTTll^*  '^.^.  "f°^  of  «""  ofi 
V    n  ^B    'o^'  ?■  '"'*1t»  country,  wlminible)  • 

fi^;>*!i  »•  "»M  MW  (Ifto  OkLSuti: 
I  *860) )  0*.  R.T.  St.  1 5244  ("  book,  of  r.i»rt. 

•»M)}  J  art  Stat..  1898,  I  4260  f"lionf.  nf  ~^ 

poru  of  CM.  .4jndg«i" v  a  sUrr'Jl^r 

1 W2, 1 727  Hike  d.  C.  a  P.  |  isos)  •  i.  /  rj.- 
L  W98, 0.244.  |4e("n„blJJd?;^rt% 
eWon.  of  court,  of  th.  b.  a.  a  Statat  TUritoST 

oonrt.  rf  a  donnfie  or  foreign  SutaTwoeiT 
/I?  1.  !•  ?'"?')!  Wo*  BeT.  St.  1898.  (8881 
dociriOT.    in  anothw  Stat^  Territory,  or  foiei« 

K»'~j«'k  porportlnit  to  eontun  "  th.  Mm.) . 
eMM^udaed    in  th.  oourt.  of  .  U.  8.  Stoto  or 

f»k.':i«:y,f>4r  «'•''»'' 


•jjajgwj in  tb. court. of  arirtw StiU^" idS!S     m^^J^^'T"^ *"  """■■■  ™'« «>»Mmii 
S*^'.''.^-  C-  C-  ?•  '8»6.i81»0(UIwC.I  C  O      ^Sf^^.^'i  "^  «"*^  »  "»*•  »ot«  «• 

(•••iHwS:'o?^5i^^/j2  '>,^i"A'^s^'i::r-.i\a«^-^ 
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|17M.  MMiMi  Mwum^M  MfhM  aapMi.    A  printod  Urt  of  prices 
•t  which  a  olut  of  gooda  ia  f or  Mle  to  uy  panhMW,  or  •  printed  raport  o( 
th«  prioea  obtainad  at  aetaal  aala  b  an  open  markat,  may  baoonM  trutt. 
worthy  so  far  aa  it  ia  intondad  to  ba  ponanhad  by  aU  pamona  who  can  to 
know  the  pricas,  and  baa  bemi  azpoaad  to  a  taat  of  aooniacy  by  daiUinga  with 
auoh  paiaona  on  tha  faith  of  it,  and  haa  forthar  baan  by  their  experience 
found  genenUy  rei   bk  (anU,  |  1708).    A  prioe-cumnt  liat  or  a  market 
report  which  fnlfih  tbeae  oonditiou  and  haa  thoa  auiBoed  for  the  correct 
informati(m  of  paramu  who  tranaact  oommaroial  operationa  on  the  faith  of 
it  may  well  aaffioe  for  informing  a  court  of  juitica.    It  would  not  be  neces- 
aary  that  the  comi^ler  of  it  ahould  have  personal  obaervation  of  each  dealiag 
reported  or  going  to  make  up  the  market  prioe  reported,  because  the  pracUcal 
equivalent  of  peraonal  observation  here  exiate;  a  report  based  on  direct  con- 
aultetion  with  dealera  or  with  the  ofHcers  of  an  exchange  or  a  market  is  in 
commercial  circles  taken  as  equally  reliable  (mU,  {  719).    Such  standard 
price-lista  and  market  reporta.  indorsed  by  trade  experience,  ought  to  be 
admissible  on  the  principle  of  the  present  exception: 

18M,  CtoUg,  J.,  in  X$mm  v.  B.  Co.,  U  Midi.  4M:  "EiUmM  of  tha  steU  of  tht 
^jSill"'  ';1^^  T^  -"^J"  ^  awwm  dKndd  Dot  bar,  b^ 
•MlocUd.  .  .  .  rhopriwrfpl.  which  MpportJttssBflMMwiU  allow  tha  markolMnorta  of 
■oehMwipapersastlMooinnMreialworklralyuiiOBtobvgiTwiinoTklMm  Asa  matter 
of  fMt.  raeh  rqwrts.  whieh  sr.  ba«d  upon  a  gmral  snmy  of  tbs  whole  market  and  an 
MMUnUy  reoeh«d  *ff>^  upon  by  doakn,  are  far  ama  mtiMUetorj  and  reliable  U.m 
^^f'i  »^  1  «'«"^,»^«^ o'  »»«»«•;  «d  Court,  woald  JoMly  be  Mm  subject 
of  ridicule  U  they  AoM  deliberately  diut  their  eye.  to  the  «>ai«ee  of  information  which 
tbereet  (tf  the  work!  reliwinpon,  and  demand  cTidence  of  a  1m.  oertnln  and  tatiifactoiy 

1878,  iWto;,  J.,  in  WMm  r.  LgmA,  00  K.  Y.  474:  "The  Coort  was  atao  in  error  I 
think^n  admitting  the  diippins  and  prieeKmrrent  lirt  a.  eridenee  of  the  valne  of  th* 
wool  without  soaM  proof  dwwinf  bow  or  in  what  manner  it  was  made  up,  where  the 
b^rnmOon  it  wntoin^  wm  obtained,  or  whether  the  qootation.  of  prioi  m«ie  mZ 
d«i,rf  fromj^  .ale.  or  ottowi...  It  i.  not  plain  how  a  new^  «,nui»ing 
^rt  T^JfLT"*""^'  •«  «»^  •««  .ride  fcom  «,y  expUiMluon  a.  to  thj 
Mdiontr  from  whhA  it  wa.  obtain«l.  can  be  made  legitimata  eTidewTof  th.  f^i. 
itOed.  The  SMutaqr  and  corrwitnea  rf  weh  paUkiatkwa  dqienda  entiialy  upon  the 
"THi  *"ZZ^.  th»  iuft>«ution  k  d.riv*I.  Mec  qnotattoo.  from  other  Lwip.p^ 
or  informatkNi  obtained  from  thoee  who  haw  aot  tha  mean,  of  pioenrlnff  it.  woddbe 

•.1^1't^'itjir^*'  The  ..adit  to  b.  given  to «sriSL!:yritJ: 

govenwd  ^  •^^•^<i«>«  ««d  cannot  be  determined  by  the  newqmper  itsdf  without 
wme  proof  «rf  knowledge  of  the  mode  in  which  tha  Hetwa.  mad.  oot.'^^ 

Charktt.  n.w.papw  for  Borton  price.) :  «  The  eridenee  m>rived  in  thepiient  c««,  bM 
^  !^J^^  ■afeguMd.  tr.  en.ur.  the  aocnracr  of  the  publidied  informstioa  u 
to  the  (tate  of  a  dirtant  market,  to  warrant  it.  unqnaHfled  snbmiMion  to  the  jury.    It 

TH  '^  JI'**!^  'T'T"  "^  "^  °P°"  *■•  «'''*"»««on,  a.  tmthful  and  cor4t,  i. 
ttoirdMUng.  wittiMch  other;  nor  from  what  mmum  the  information  itedf  oomes.  .  . . 

L  ^.  1!u  "'"^  *"  •*■**  ^  •^'*««««*]  wlt»»ut  any  praof.  outside  the  p«,«r.  ol 
its  tmatworthineM  and  rMognition  a.  MMh  by  bosinM.  men  dealing  in  eotton." 

Upon  theae  {viudplea,  a  number  of  Gonrto  have  reoogniaad  few  price-list! 

nae 


<i\mf> 


if  iwo-iriij  ooifMERCTAL  um,  im 


I  1708 


or  kM  iiufoBnite.  an 


doe.  not  Buke  anew  for  «oh  olieS'.  tSSTTlLl.  Tfl  i^  ^^  ^"P"'*^ 
the  pm»dingdoc«m.nU  in  the  cSL  ol  tiSe  bT^^il  '  ''•^'r*"*"'  '« 
which  ooauiu  abstncta  of  th.  ^Z^i      a  ^  "P°°  •  ^»*«'»  *»ok. 

been  h«ukd  .long  Tich  ton.fa^j!:?!r°*:  *"«*  "«««•  •»«»  »«• 
.ppe«.  to  have  Sn  k,*;^  upT^wt^TSli  *'  ^Tl  *•"'  '^^  •'«*'«* 
.pecial  diffloalty  appear  E  S  invoTT^JS^  *^  **"'  "^  «»"«•«<»•  »' 

krly  the  oorporaSn.  nukSTXinl  of"  •'"'T'-"^?"'  •"«»  P"'^' 
eompQed  in  the  cmneZZi^i^^^'  guaranteeing  Und-title..  have 

.betn^te.  which  are  ruJ^\^':;'^2jT:^Zi::'^'"^T  "'  '"•"» 
itbetractoof  snUequent  tiawfets:  ft-J/lTK-  .^^  "^  '*"'  "  ""»?»«  "P 
full  8b,t»ct.  T^utrSe  o?^«l  J"'?*"'u.**^"'^'  '^'^  P««>" 
with  the«  Uiger^ti^r^^chT/Jr  '"f'i?'"  "^  «""'•»  °- 
entriea.  notes  of  .urveyTrd  the  Se)  fSflUh.  ■""'^•"'*^"»  ~P*"  *"  "«°"'- 
ne«  above  indicated  ?«;  ";l.J^^i"'fi^'',77'r  ^  '"tworthi- 

.^on,  -Wka.ing*':o^rTzj:^r;rj^^ 

H* .("»»?«  "K~)  S.  1878.  H.nSi  "o  WJ 


[*«•,  at  th.  date  thwwr,  aiHi  of  A*  nrtTor  « 
wice.  ID  ■  commweW  j,,;;;^  ImSTSSi.  - 


Pgwj,  i>  1«(] 


friMi 


r 


I  t7M  nOIFTIOirg  TO  TBI  BlABt^T  lUUL  [Oktf.  LT 

to  b*  tMtad  by  oUmt  prafMsioB*!  pmmM.  bo(  Uim«li  lb*  kttaf's  dinet 
pwoMl.  bat  (bioogh  luoh  •nmiwUkn  ud  eolktion  m  tbtM  otbar  ptiaons 
my  Mid  oAm  do  main  of  tho  mum  origiaftl  dMd«,nooid%  tad  ODtriM;  ud. 
■0  far  M  tb«7  \mn  vuvi  ad  (bk  tMt  nnqowtioiMd,  thtj  iluid  appioTed 
ud  Mooptod  b7  Um  pralMion  m  tnutwortbj.  Ai  •  ckM,  Um.  thtj  Mem 
to  oooM  (aohr  Ht  l«Mt  m  •pwdlc  tbitiMU  or  ocrikotioaa  of  tbem  may 
b«  tbowo  to  folU  (bo  aboro  laqoinaMiito)  witbia  tbt  ooaditiona  of  this 

SxOOptlML 

Tbe  principle  of  Prodndng  tiis  Original  of  a  Writing  (ante,  §}  119S,  1223) 
will  of  coorw  ordinarilj  pnvmt  tbe  nee  of  tbem  oatil  botb  tbe  originHl 
deed*  and  the  reccnda  of  tba  deed*  appear  to  be  loet,  deatroTed,  or  othenriKe 
nnavailable.    Tbia  mach  ia  alwaja  aaaamed.    Fortbermoia,  tba  prinoiple  of 
Oompleteneaa  {pott,  }  2107)  maj  toibiA  tbe  nae  of  abatiacU  ao  far  aa  com- 
idete  copiea  of  the  lost  documenta  can  be  obtain«Kl ;  aHboogb  tba  appUcatiim 
of  this  principle  might  properlj  be  leas  rigorons  than  that  <rf  the  pfeoedin^' 
on&    It  is  partlj  because  of  tbe  indefinite  limiU  of  this  latter  principle,  and 
of  the  inoonvenience  of  attempting  to  apply  it  to  aaoh  document  in  a  Ion;; 
chain  of  title  before  vaing  an  abatract,  that  baa  led  to  tbe  neceeaity  of  enact- 
ing a  simpler  rule  hj  atatnte.    Vinall|,  auppoaing  the  foregoing  two  prin- 
ciple to  be  satisfied,  the  Heanwi/  rnle  stands  in  tbe  waj;  tbia.  fint  of  all, 
reqnirea  each  person  contribntiar;  .o  tbe  abatract  to  be  anmmoned  if  avail- 
able,  — a  practically  impoaaible  taak;  or  next,  it  reqoirea  that  aoma  estab- 
lished  exception  be  found  in  which  tbeee  abatraota  maj  be  ckaaed,  and  none 
auch  appears,  nnless  we  can  constme  tbe  Exception  for  Begnlar  Entries  in 
the  Course  of  Business  (ante,  §  1617)  aa  anfBomg  for  the  purpoee.*    It  results, 
then,  that  if  these  abatraota  arb  to  be  uaed  without  aummoning  the  makers 
and  piuring  r^ularity  of  en^,  tbe  nae  moat  form  tbe  anbject  of  a  aeparate 
Exception  to  the  Hearuj  rule.    That  it  ooght  to  be  ao  tnatad,  for  certain 
dasaea  of  abstracto  at  least,  in  view  of  tbe  oonditions  of  tiMir  preparation  and 
employment,  has  been  alrauly  notksed. 

Nevertheless,  Courts  do  not  aeem  anywhere  to  have  readied  tbia  conclu- 
aion  (aa  they  did  in  tbe  two  preceding  daaaea  of  oaaea  under  tbia  Exception) 
upon  common-Uw  prindplea.  Statutory  enaotonent  aeema  in  every  instance 
to  have  been  waited  for.  Theae  atatutea  nauallj  {novi^a  that  the  conteuu 
and  execution  of  deeda  and  recorda  burnt  w  loat  may  be  proved  by  epecified 
kinds  of  abatiacU,  in  general  fulfilling  requirements  analogooa  to  those 
aboye-mentioned.  Tbe  judicial  rolinga  ordinarily  an  ooncnned  merely  with 
the  oonatmction  of  theae  atatntea* 

I  Soek  mmi  to  btra  btra  tb*  vitw  takn  ia 
XoKlaBd:  1810,  Wwd  ».  Oaraom,  17  Ta.  Jr. 
134  (U  a  Hdon  ;  aMimet  of  Htk  nwia  ia  tiM 
eoarae  of  buiiMH  bjr  •  dwsMawl  attanMr,  ad- 
mittrd  to  allow  ooBteata  and  naeatioB  of  loat 
d«»l). 

*  Tha  mliofli  whuh  atweiaealty  d«a  wttb  tba 


tm 


aimtdn  Annot  Stata.  lt»l.  M  S7SS,  37M 
(«h«ra  laoorda  of  (bada,  ata.,  an  daatroyol,  ab- 
atraet-book^  aiantai^  astneia,  ate.,  "rairlr 
mada  balbra  tba  daatnetioB  of  tba  wxsnU  ^ 

'bSi 

loat  or  daatrawa^  or  ia  sot  in  tba  power  of  tbe 
par^") ;  1 8f<I  (Awb  a  writtiw  •>>oIl  "«t  <" 
laecitad  "oalaM  tba.aHss  aifaar  apoo its  Cmc, 


Ida  bafcra  tba  daatnetioB  of  tba  reeonh  l^ 
f  petaoa  or  penwu  ia  tba  ordinary  course  of 
iiMaa,''aad  booabt  bv  tbeoaaiit]r,  are  admit- 
ia  wbera  ^  or^ctau  iaatrwaant  "  hu  been 


OOMMKBCTAL  URB,  IKJ. 


11701 


MH  •!•.).   Tbtn  an  aiMjr  otiMr  kimia  of  Nd^ 


St  ifil,  f.  4M1  («ktt.  TTSTil  SdiL     WiE-Lf  •••"V  "'»»  •»■■«»«  »f  MtlT  or 


eopr  thtNoT  MMfa 
btuliMM  prior  to 
tnet,  or  MfaMloi 
fn>rii  thoofiglul 


whcntlMonwMatl  ^ 
opportaaity  to  Ttrify 
oopjr";  baiiBoithor 


•J«  iworm  g«^"tlMrw)r. 

. .    .   »fc«  oemetMn  of  _. 
■  •    -  I'D*' MM  ■  oepr  mut  Im  iMs^ 

ncnti,  eowToyoBBo^ 
ntito        •■      ■ " 


th.  rmrd  oTdood^  '•°'«fl^  •*!  otbor  to^ir^ 
^  or  UoMaAetin 


dence  to  Awnfak  •  oopgr 


<U]nbrfgrttrU.aiid 
«briMd( 


>  •Aetinir  tbo  raU 
'  Mill  It  is  cW- 
•  OPMOMIt  tkiw 
tadditioml 


mA  dnInKtiaa  or  Ion,  i*  th,  ,  ,|7„|      3 

•iMtaot,  uot  odmiMibi.);  J8«l  H<E^^ 
!•»  Ooavmo  ».  W««l,  US  III  ill  i«»«V 
•■JSSf  ?S?**!!' '  wtnwti  and  BiaaW^Mt! 


ber  of  ^^1  firlMd  oirt  o 

olBcial  Noonla  of  doodh  ota     an  iUZH^ 
j».l)!«  .«  Mtfcoriarf^,^  J2  iSlSS^ 

Sill"-  SI  'rJ^"  ""^>  i  >*»».  0J«  ».  HiiC 
••II.   HO  id.  64,  60  K.  l  «»  (ahatnwS  Bot 

•<«^*  Aaoot  Coda  IMS,  I  27M  (in  any 
f~»^  '"^  •  ""•rf  •'  <>»«&  i«  daatrowZ 
tha  oSueaitor  "if  lio  ilad  aav  abatn^wW 

— .«-Togm«i,  ".mil      lEi'J* J*!?* •^^  ta»"tl«ata tho aaaa ,  and  if 

|14  «h«gaaehaMMta.ato.  ws^Lkr.VL/    S??.^™*' "**  *^™«tJo"  of  tlie  racoida.  aiid 


•"•nU  by  •ay^pmoa  or  Mraaaa,  in  the  oi*^ 
■*,""•'  "^  ">•*"«"  part  of  aneb'  i»™nj,  "  • 

.11"  •'""^StS  ■«^  *»rta  of  lirfmada  K 
the  owner  ofaaid  abatncta,"  ate.,  ahall  httTk^ 

>ffi<l<vit  of  tha  owaor  that  thav  ooat^^.  kli 


wcorded,  tha 
■dmimilila  *■ 
V  (leitrojad, 


.  Moort,j'a^«;r,;pS:a^"^  ToiiL^ 

.•»■«*  tathopoww  of  tho  party    or  oopiaa)"! 

WW 


!!-?!?«>rjoo«l.."  thay  ni,"  »  ;Si^i; 
wrtjrj,  «*o  May  puehaaa  tba« 
«7M  Cnok  abatiaet^  ate.,  to  ba 


•  tn$  noBpnom  tn  m  biabsat  iuul       [c-u*.  lv 

23rtr.  Jirt*!f  f**^"^*^'  ^  W««W  --in-I^  for  MMipl.. 

udbi.fcwH.tuta..>    Tb..pplk»tk«o«tb.irtidid.Sghtw.Ubrkft 
kigdy  in  th.  hud.  of  th.  trid  Court.  ^ 


_._ ,  "Mrf  to  MM  Um  wMmIi 

•-T,^  ?■  **■■  P**^  >Mm  I*  Ma  ilM  auM" 

iih..'**  frjT*!?.^*  """^  -^  •' 

JtliJS'  iSTJ*  Sf!2"'*  ^""?**  ^ 

•iriM  ta  tiM  Untof  4r  liM  M«t*  MMKbtVat 

toa-i  ud  CMtwl-.  tlMiMte  of  Stb  br  airlih 
Iftt,  I  flM  (abMMti  af  um        •■    "^    - 


Jawagwl 
aa  alMwa 


«W,MlMtteBI«dMiMI 

iMtartklaalMUMlai 


wiaj«atota.laBataJla  tia  Tknttaijrer  N.  K.,  cot^ 

2l  rf  M.'wSf.&il"'*'*^'  f^  "''"  »•»•     •«^«Wly  Mka  ni.  K.  8. «.  IK 


TtoiJt«ry.aaTUa«»eftlialkli»i*rfttdthai5;r 
ta  tlM  MM  maaaw  awl  to  a  lib  ataat  that  tka 


Kbiie  Nooida  afa  aew  admittad 
IWi.  i  SSMa-MMa  (aarlL 

\*^A^!??' S"^**  !■•*"•  to  W  ad 
>)i  Tmmi  Bar.  a-  —  -    - 


•)!  OUat  lUr. 

(aartata  abaUiMa  U 


'=Kt  2s;-5ri4a':sp.j!!i^^^^^^ 

Mth  to  aiir  piaM,  pafeal.  ar  faicab  of  wal  «! 

•**  ?7  "l!!!?*^*"  «*  •WaSTeartUUd  to  by 
My  IkHioMd  ^atractar  ar  aonat*  laaaidw  iJt 
tUMata of  Pta/rtiall  ba.adariJbgTS  .U 
•*T'*'»*'  J!?***  ••  "^J  to  it  wiaar  Unci 
ami  aaal);  WUmuim,  Mata.  IMS,  |M1«  (iul 
.t«.tMlyUta,ni.  K.  8.  j,.  11..  •Tl.'diJUi'.i'l'il", 
1  aoialoM,  aad  then, 
\^~-. — ■  wtoHtotiBft  ",„d 

fi^^^'y '♦^a  flTa.  t.  lu  lit.  i'aij;  iii,": 


Miaatbla; 


("AU 
fceaka 


.CiT.BtBla.lSM,|»ia 


•wflafcbafcw  tka  piwJae,  "aMi  ahali  weir. 
aa^arUaMa  aay  abatiaet  oT  tith  aada  in  ih. 


""^Ji  '5,*!""*7  •■  *«•  »toU  pAait  to  tba 
yaar  M77,  wbeii  laU  raoaida  Mia  partialW  ar 

-JJ^^.SU^'*'   '•»••"  •««««-«Ma  ft! 


lud  or  any  part  ef  tka  MUa 
tba  « 


tha  titia  to  mirh 

.*»-*?*»*«'-*'■»*  P«ahlaa'a»d  f«^ 
that  all  iwrawMwyipj  fa  ajeh  baaiMa.  ,liu 


•'i:!;*?'.!?*  •  ""W  !'*••«'•»»«*  ia  Had  with 
mora  or  tba  aaaaa  aad  Botiaa  airaa  to  apnaaant 
IrTdaw  Wbr.  Mat :  awl  n^Mad  tlTSKSr 
■ukaa  afldarit  tliat  tba  oriftoal  iMtr  jat"ia 
■**  ^ji?*  "*""••  »>"*  fc«  baa  a«Mla  dttiatat 
•aareh  and  iuqairjr  for  tha  aaaa  is  piaan  and  (ioa 
pnma  wh»a  and  in  »boaa  nnwliiiun  it  woold 
■Mat  |N«bably  ba  baod,  aad  baa  baea  saabia  to 


--  —  --■"••-»  oampaia  aooM  of  the 

IJM  (adantl«r  MtaujMMite):  I»O0l  AM  ,. 
ftto,  »  Ian.  S,_  (Uayd'a  ngiatar.  admitM  to 
prora  a  Mpian,  in  an  letian  on  a  peiirr) ;  18». 

mittadto Mora  a Chilaan  daelarattni  of  blook- 
oat  bim  tnatad  «a  an  adaiiNion) ; 


brliaf  tha  iM^  tolort  or  daat»«d^^  ^     ^  ^'*».  <^'t«'t  <>>••■.  0^«*^  17  N.  Br.  516 

::Mwtb.o«^55.t:^r2:i^:r.^  ^slJtoiws^birJ'StT'''*"''^ 

eatno.  whieh  baa  bwa  (nntad.  to  Mooid  fa^     IU??!r?f  ".If"  "  •d">Wble  t  bat  hen 


_, .  __  „,j  grantad,  w  ■aaoni  m  ma 

eonnty  oamRdnaioaan'  aoart  hia  eontnat  bindiac 


him  to  rem>it  tha  aai  af  aaeh  abatiaeta  by  Ua 
tarartad  partki^  far  faaa  apaoiM.  tc.  aamr  to 


liaKtolawtaadaiiaaiblet  bat  ben  on  th. 
"■••  *a  coBtraet  mada  tba  nater  "th« 


"U.  BmnU  *Oaw"|  •  ai^atoMtory  admittad 


H  iMO-inq 


11/01 


1 1701  — ^ ni,  M  -  ,«    TV. 

«n>»«»»iMtk«.  or  »  opport«»ity  ih^nh,.  wIS,  kTh.'SSSTLf 
■n  of  tlM  Htuwr  ruk  (anu.  I  1M9\   i.  -i^  V  ••••nttal  fiat- 

oat  Dotie*  to  Um  oppoomt  to  kffoLi  i.i- »u  T**"  *"  '*'*•  *'»•»• 

««..    SrM.  if  »o55rt«.  in  Si    "  »»»,  opportunity  c.  cn«^,.n,i„.. 

would  not  of  itMlf  Mtiafv  th.  Ju /;         .        ?™  •tat*«n«nt  thoa  n»i<c 

toA<w"tlirttIiti»iw»B«ioch«niiMll  H. 
»Co."):  1U5,  Kokat  k  R.  Co.7MlL.aS: 

a  K.  w.  wj  ("tfc.  H«,i  Boik;«  "«Mi 


I»«rw.  not  r»»o«iUy|iBO«B  to   hlini«! 


•nd  othor  olii|i|ilii(  r«Ki«t«n,  to  nhow  tho  coa. 
mMbh)  J  1197,  PIttabanr  0.  0.  A  8t  L.  5  fW 
JWJ  of  •  boMW  bono,  oUflWod  to  bo  Jiwa 
..IT'S*'''") '  '*••  OtIiOM'  B.  T.  Co.  r   Dw 

•"•-«*  iwdigfoo  of  a  b<K,  idmlttod  to  tbow 


iwiMwod 

Toiao). 


171  (»  city  diraotonr,  ia  «  pfoooetitioa  roTfaMi..         i  iv 


__i,  .,  ,v  .M  ■  "*"^  wBiCToa  tooiiow 

"•my    that  H.S  name  WM  not  in  it"):  Miok 

proT.W,   by    iraim;    yoar-boS,    wJwi 


"^  •'"?/L^if i^^'^'i^--^ 


fcL.  ill*  '~*:"A'"  *™"  'w  oertoln  kind*  of    l 
Ww  dtolinif  at  bonciaoina,  tho  " racoi  V.i3 

aw 


■  l«ao,  Dr.  LuiblDgtoii,  ia  Tho  FtarloM, 


1  Loab.  to,  41. 

♦  1«41,  R.  ».  Bylo,  »  M.  *  W, 


W,  >M» 


1 1TOf  EXCEPTIONS  TO  THE  HEABSAT  BULE.  [C*ir.  lv 

tha  oonmon-kw  ooatto.  thm  Mem  to  h«Te  bMa  bat  two  uoepted  case. 
one  of  which  waa  ponly  local  ~«»iwou  cases, 

(^)  ^Pro^ths  leu  iff  tht  original  0/ a  doeumtntiuatist  to  timitz 
«opy  the  party  himm^.  though  inteieated.  wu  aUowed  to  toatifr  to  the  1,,,, 
the  hardahip  of  proving  itotherwiae  being  thought  to  joatifj  an  exception  to 
the  rnfe  of  diajjoaliacation  by  bto«.t  The  l«ty  thua  ilmittod  "rb^ 
•ome  Ooorta  allowed  even  to  toke  the  atand  aa  a  witneaa.  bat  by  aU  it  wa. 
ooncj^ed  that  at  IcMt  hia  affidavit  might  be  received*  Thaa  the  «.ult  Z 
leached^n  moat  Coarta.  on  the  general  principle  of  neeeaaity  (anU.  §  142n 
the  par^a  mcompetoncy  to  tdce  the  atand  c»ated  a  ««e.ity  for  Lrtin  ' 
to  hia  exti^adicial  atatoment  It  woald  follow  that,  ainoe  partiea  have  l^en 
Sr^«T^*"l?^.'*"\^,*^*"  i-  no  longer  a  neeeaaity  for  reaorting  to 

^  of  deed,  and  the  proof  of  a  ««orded  deed  (ante.  §  1226)  have  in  many 
StrtM  perpetuated  for  that  ckaa  of  documenta  the  common-law  exception 
and  have  expteaaly  aanctioned  the  nae  of  a  party'a  affidavit..*    Bat  nekher 

t^r^l^"'-''!  '"  *^'  "'*■'  P«'Pe»'»«<»  ««*»  «>«••  -ftatea  afj 
recorded  deed.  «  there  any  authority^  for  giving  aimilar  aanctiona  to  a  third 
ptnon  $  ajldavtt  to  prove  the  document'a  loaa ;  for  this  would  bll  quite  with 
out  the  reason  of  the  exception."  * 

(2)  In  Pennsylvania,  a  longstanding  tradition  admita  an  affidavit  from  a 
fomgnea^ntrv  to  prove  /«to  of/amUy  Kutorf,,  and  particularly  the  copy  of 
a  paruh-roguter  or  a  family  Bible.*  ^' 

§  1710.   a»oq>tion.  eieMed  by  atatot.  (PMdtetlo.  el  Volloe,  Atftta, 

B«**  OiWal  AMI,.,.,  Fte,,,,  o,  .  IhMia,  S,,,^,,^  ^  y,;;^^ 
toga-eto.).    The  general  principle  of  Neoeaaity  (anU,  %  1421).  underljin" the 
Exception,  to  the  Hear«y  rule,  haa  been  exempliltod  in  many  atatui  ^ 


^»(mli;  187»>  McfWriM/V  Oiy,  6»  UL  m, 

•  Sutatw  and  OHM  dted  Mlt^  J  IBS. 
^  1870,  Baokar  •.  Qate  S«  UL  8M,  tN 
(tb«  oommoD-hw  aUowmM  rf  aOdaWte  if  th» 
pwty,  who  »ai  iooMnpttnit  to  tcMirr,  aiid  tb* 

the  aOiUrit  of  •  third  mimu)  ;  1.71  MelWriaait 

».  Smith.  8  Kek.  878,  iW  ("¥h.  Sd^rttrf  . 

party  OB  *■*■"         '*       "' 

admittid, 


on  tha  qnaatioaonataorapapn'  mayfaa 
„  .  i^'  .*?."l'l*  "'  pcaaumptioo  that  ha 
"'.^?u**  '"  J*"*  r""'"^""  <»  *»ow  when  it 
la  ;  bat  thoaa  who  may  ba  admittri  aa  wltDawa 
moat  taatify  in  tha  aanal  fom,  in  order  that 
the  BdyantaBi  of  enMa.axaminatina  may  ba  wti. 

6X5  (third    paraou'i  aOdaWt   not  admiltadT 
Omln,  bat  onaoand  :  186S,  McCaoii  a.  Baadi. 

M.  IK,  I4S  (aodarit  of  oua  oonpataat  to  tsatifr 


2,  *•  ^  ••  ?*•»•«•,  tkoogk  th.  C«rt 

l^lT"  "V^  M  m.  488.  481  (a«d.vn 
3JJ|yy»  *•*•  >V  •««**?  ia  another  8ut^ 

davU  bafcn  &a  Mavor  af  Loodon,  received  Z 
im,  Do^^  «.  Saadanea.  I  Tate.  15  (,i' 

«w«a^  of  tta  eaaa  fa  pnmf  of  p!^™,  ■). 
J^afirtt  ijada  i.  «5Sd  wa.  good  «i. 

Udv.  10  8.  A  B.  888,  887  ^aMaVit  of  a  conr 
of  anariafcoaibtarfatha  Rarfaadoea,  .worn  ii 
■*•  «»J«P«ty-«!oi»taiy  than,  iwiw<l ;  "  th 
aaaa of  HyMB«.Idwaida la  Jaw,"  though  "tlw. 

"  "•  5?^I?*^  •"  •^■•»  •»  J*»*  aidariU  il 
oaaea  of  padigna  Umb  fa  athar  eaaaa  "). 


H  16M-I71S] 


■AWTDATITSL 


tionmgthe«.of.ad.yitoinTwkm.ekMetofcM«.1.«,  *   "* 

quent  incoDTanienoe  would  be  oiuik]  kTZ!  .  .***•  *°«w  •enon*  and  fn. 

in  court  «,d  wl««  unto  th.^^^^^?"*  *^^'*'"»«  °'  ^»»«»« 
ii  little  i««KH>  to  few  fd«  teS^^.^T**,"""  ("»"•  5  1*22)  there 

to  «I«it  of  .  ^rten«tic  cl^ijiu^  X   * ir";  f**^*"  "^  *~  '"^'^ 
l»en  a  general  woognition  of  the  ««1{ "  ^''  '  '*"'  V**""*-  !«  there 

'^'^'^T''''''^^'^*'*^V^t^^ZZS^J^1^f'''^    The 
uammed  (anfe,  IS  1709  loos^ .  fiTL     •  ■    T"**" *«'  h«»  been  already 

following  'n^i^:^'^^;^^:'^^  chiefl,  thi 

«««.«</  P«»eedinpof //ZS^^C^"^'  «««^;'  d««<.  0/  an 
genuineneM  or  foigerr  of  a  i^^^J^'  >*^'*»-'.  "d  the  like:« 


imuid  noi  M  tart  ud  not  •»■ 
Mil  mr  naim  tba  afldaWt  ar 

wt  the  territorial  JaritdfatiM^ 


'  P'wd'Nt  or  •  MDfr  ia 
«  tU  MTTiai  or  • 


Ill 


11710 


Mi  ^ 


EXOEPnONS  TO  THE  HEABSAT  BULE.  [Cbaf. 


LV 


Jica  of  theM  ttatntoiy  Moeiikma  u  to  be  approved ;  for  in  most  of  thew  in- 
•Unoe^  and  othen  m  yet  anreeogniied,  the  geneml  and  nniform  adoption  of 

pw-dtap.  <^a|».  •  motloo  -) ,  i>MO  (pibU.     jSiwn»32 '.^KSin  ^hM^m-iS^lt 
••wm  at  •  daeuMBt  or  aotio*  nqidiad  to  b*     1M7  •«7*  l"mMm^S^,LJ^S^;         *"• 

•ft  ia  1901,  brttriUoc  oak  attu  "nonimL"     anJ^Z^kJ^  SS       5lt^  f*"'?  "'  •"• 

oradiBiafatimtor'i  or  other  Mnoa'i  lOdavit  of 
iiotkjk  •dmUtOe)  ;  /•«,  S)d.  1M7.  f  3SM 
(nnriM  of  notie*  of  aetioa,  bjr  MbUcation  in 
Bwpowr ;  proof  illomblo  •<  ^  tho  ind.Tit  of 
*•  P»M«'»r  or  hta  IbrMMB-^j  |  uti  (like 

TMlng  for  notiea  aad  enaroumiMtioo,  in  the 
oBaor**  diMrrtion,  of  u  ■Out):  f  4680 
(pabUmtioat  "nqnired  to  ba  nado  in  a  newi- 
PP".   P"^  "^  *»>•  a«darft  of  any  penon 


darit  of  pobUoatioa  of  aotioa  of  lala  far  tana. 
•HS*"*)  i  Oi\0.  H  »*n,  3484  (aajaHto^ 
paUicatfam  of  ohaaga  of  partaanhip,   hr  tha 

■".'^'?"J^"'*'  P»'»U»«««.  oreUrfeltift.  ad- 
■ivdUe);  Caltrvii:  Anoot  SUta.  It91, 1 17H 
(notioa  r»tiiirad  to  ba  pabUahad  in  a  aavnanar, 
proraWa  by  tba  printor'a  or  pnUiaher'a  oertia! 
oato ;  eompani  tba  atatutw  amU,  t  U7i) ;  1 175 
(proof  of  puUioatioa  of  notim  of  a  baakrapt'a 
aaagnoMBt  may  bo  mvk  hj  aflUaTitof  "  printor 
or  pobliahar");  |  SHI  (;adarit  of  impnTa. 
■anta  on  •  mining  olaim.  admiaiibk) ;  f  Si06 


(pablioatlon  of  notSa  of  irriJiSrdai  'fcT:  ,  CS&  KS^Sta,  Sf  th?  fcSMf  1T  ^T 
nawapapar.  proraUa  br  thaTuimm  eartilW.     3l^S..S?r'WJf  7^^.    *f  .■»"••  *"•"« 


of  tba  pabliihar  of  aooh  nanpaper " ;  for 
poitod oopiea.  "by  tba  afl-Urit  ofloaM  endibia 
panon,  oarttaad  to  ba  Mich  "  by  tha  oakwr  ad- 

ri!S!l?7'°L '•"-**'"  "•  "lio  id.  I  8411); 
1 48W  (aardoa  of  anbpcena,  prorabla  by  aarrar'a 
all  Urlt) ;  St  189S,  p.  48»;  1 3  (alBda^t  of  no- 
tioa by  a  porehaaaror  aaaignaa  of  Uad  aoM  for 
to«ai^,  admimibia) ;  Omawtfnil;  Oan.  St.  1887, 
f  SU  (''»«y  or  all  of  tha  atteatiag  witaaaaia'' 
may  milc«  alB  Urlt,  at  raqiiaat  of  taalatar  or  n 


aoator,  whioh  "ahaU  ba  aoeeptad"  aa  if  tha 

^  ^l  'T'  '^"»  *»  "»»'*)  5  >*>».  ViTlna'a 
Appaal,  St  Oonn.  857,  60  AtL  787  (aOdavU  of 
attaatiaf-witBaaa,  admittad  nBdar  tha  atototol : 
inoridt,K»w.  St  1888,  |  8068  («haa  a  m^ 
tiafa  eartllaate  waa  not  mad^  or  ia  loat,  or  '*  by 
NMOB  of  daath  or  othar  atoaa"  oaanot  Im 
obtaiaail.  "tha  marriaa*  mBr  ba  prorad  br 
aflUrit"  "m«la T^  n^atat  i^Ma2 

■arformal."  U«l  andraoor.lad  Uka a^artiSoato) ; 
i  3311  (in  a  prmaoatioa  for  feraiig:  ato.,  a  aota. 
ate.,  of  the  fr.  8.  or  a  Stato  arT5rift«,  a^ 
tiaosta  aaderoathof  tha  aaerataiyof  tha  tnaa- 
nty  of  tha  raapoatiTa  goraramiut  ia  admWbIa 
to  pwra  tha  Ibnod  mitara  of  tho  note,  ate.  i 
/«».•  Bar.  St  1887,18053  (like  0»ra  C. 

(toi^M.tor'adll^^  P«blfc£«i'y»«tle. 

1874,  0.  100,  1 1  (whaa  a  notioa  b  iMqtnd  by 
latr,  ooort  order,  or  eontract,  to  ba  pnUidiail  ia 

Tided,   "tha  eartitoato  of  the  poMiaher,  by 


hlmajlf  or  hb  m^nM  anaDt,"  iRth  (opjl  a?, 
■eiced,  ia  •dmMMe)  f  o.  88.  J  4  (eertS^  of 
"  one  or  mote  of  Wa  naighbori  ••  of  a  boyar  bi»d. 
iof  or  BMrkiu  atoefc,  admiaaiUa  to  prere  tba 
tmtmiimt,  ■•*«•  of  hmd,  ud  pre- 


aiz  montba) ;  |  4881  (aMavit  of  "aay  compe- 
teat  wita»s"  admiaaihie  to  prore  tba  "postiiir 
«p  or  aenlee  of  aay  notiea  or  othor  paper  r«. 
qaired  by  kw" ;  aae  alao  a  i  488lV;  1878, 
♦arreU  .  LeWiton,  48  la.  174,  176  (Code 
I  4880,  fornirrW  8887,  ap|died ;  pob&Ser', 
alMwit  onder  )  8588,  fora^rir  88*r  not  « 
qiriljd) ;  JCanmu:  Gen.  8t  ltf7,  e.  86,  J  JiS 
(aMdarit  allowable  to  reriiy  a  pleadini.  to 
prove  aarrioe  of  a  anmrnooiL  notiea,  or  other 
proeoja,  to  ebtaia  a  proviaiowa  mnedy,  the 
esaaiaattoa  of  a  aitaeaa,  a  atoy  of  pioc«i„p, 
orapey  a motian  ") ;  e.  97,  | at (" Initten  i^- 
ty^  S ••»•««•  x^fcl^WiI  atnn.l.tioa 
)■  Py****  "7  »•"  tianahitoPe  aOdaTit);  I  24 
(M^gkoa  ae^a  Ngiatar  of  marriagi^  'etc., 
'**!!^  i'  •™»^!-«W  by  the  peatorclerk 

ta«*  tor  iad&aet  eoatampt,  the  aeeaanl  ie  e»ti- 
tiad  to  eanAwtation  ae  ia  cfiminal  oiieiji 
fJSfi/"^  »;  1^  «>;»»,  I  87  (iffidaritcf 
?J^  '*J^^  dwaaaad'a  aetata,  admiariUe); 
f'lH^'IS^  a*.  L.  1888,  Art.  88,  J  4S 
(oath  of  a  "dUatenetod  eiedibie  *itne«*he- 
"*•  •  i??*"."'  •»•»*  «•««,  admiwibl.  to 
f**" P"»aaoM,  work  doae,  money  paid,  and 
the  yalae  thereof  and  nroorfee  to  my ;  proTidri 
the  par^-daimaat  makaa  aOdarit  of  feu  «« 
»;;«wj4a  flrat  day  of  tha  trial  tami);  |44 
(wamtoi'a  aeooant  tor  noaey,  geoda,  or  other 
aeaoaat-iteme,  awora  bafor*  aa  officer,  admis- 
aibla) ;  Art.  78,  I  8  (newqiaper  editor's  or  dii- 
tatorerted  perm'e  afldartt  of  pnUicition  of 
BoUea  of  tarraa  of  partaerdiin,  admiaaiblr) ; 
Art  84,  I  8  (reaaal-eeiitaia'a  aMarit  mtiM  a 
~Wof  a  ahippia«.artieie,  admiieible  to  pSw 
labeerifMonJyamMaia),  Art  88,  |8  (aJmi.. 


time  of 


am 


J^tofa  aO^Tit-liet  of  debto  of  a  decednit, 
H  886,  887  (afldMit  a/^a  «MigB  «iUa  eieei- 


if  i«9o-ms] 


AFFIDAVITS.' 


f  1710 


Z^^  *"  ^'  ''"'^'^  ^«.«-*  •<^-t.«.  Without  iacuniog 


witBMih  admiiintb);  j^ 


L  ]8»7, 


eond«iniMtioii  proGcnUanu   • 


•te. 


i  DoUee 


city 


•..»_IIMtioil    p 

«»  on.  in  hU  .ICi'kSLi^  •  "•"P!'J»r"  « 
**«•  by  "BKifc  nwZii  ...,  t ^"'"  **  •  '*"• 


PotiirtOTOT  t^J^Mi*  ^••L!"*"*'  "^ "» 

•■«««»ito  with  .  prtitioTiTii  !  .t1?i27*''" 


to  prov*  pDblicttioa  of  LS- iC. '^^  "■***«• 
■u^U^   '  't.  •  "^  (churBh    rtditar   at 


m^ 


II 


r 

■'):J■^■«■ 


im 


ims 


;,l-' 


■XCBPTIONS  TO  THB  HIAB8AT  BULB.  [Ciur.LV 


Topic  Xn :  STAnDiiim  BT  k  Voni. 

I  1712.  Tomii  OMfamtfoM  m  to  QwdMoMtoM.  iTiMinn    <»  bi^k. 

In  ocder  to  Hoertain  tito  juali^eatiotu  if  m  voUr,  tot  the  purpow  ot  •trikiug 


iiUMs  of  a  putOMhip;  the  dataib  of  iM*. 
Mat  bdac  mwerilMd) :  i  IIM  (luek  UUtrlf 
Miut  bt  aM  »  moUbd  aoibMr  of  day*  bdbn 

thu  the  EaglUi  luigM|i,  •  MmpMtat  tnaa-  ■dakii 
Utor'saUavitortimMiatiiHiiMyb*  nMi*«i):  "rrrfrr 
1 4M*  («h«a  •  naniiigi  raoiml  itdaHiejrtd  MMt 
thaMtabrut  iidMil,  eunot  in  baud,  arntant 
to  girt  a  eartileati,  tin  aSikriU  of  '•  two  etadi- 
U»  panom  who  wHaaand  loeh  aumriafa  "  mav 
J*^??**^  ••••dailttdi);  I  *SM  (damaod  io 
fordbla  aatfy  aad  dataiaar,  proTaMa  br  a  pri- 
Tata  panoa'a  cwota  ntora) ;  •  4MI  (alUavft  of 
a  printar  or  paUiiiMr,  admlaJlde  to  prora  pub- 
liaatioa  of  any  aotiaa  nqoirad  by  law  or  mart 
ordar,  or  doaa  andar  a  daarl  oT  trait  or  powar  of 
attoraay) ;  H  WO.  04^  6«M,  6SSS  (aidarita 
bjr  printara  and  otkara,  adiaMMa  to  pnm  pab- 
lioation  of  oartaia  Uada  oT  aiaaieipal  aottaaa)  t 
St  190S,  Kaiuh  18  and  14.  pp.  1(M,  io7  (afldafit 
oopy  oToarUia  prirata  abitrMta  af  title,  by  tha 
eaitodiaa,  adiiiiadbia){  jroa^iMt  C.  a  P.  issL 
JH  SMO,  SSSlJUka  aU.  C.  0.  P.  H  toot.  J01« ; 

"     '  '  ~ itioo  of  a 

.pabUalMr, 

Oom^  8t  iwJTl  «»«4  (aa.|«*4 

("pablMatioin  rraairMl  by  law  to  be  aade  ia  a 
aewepaper,"  proraUe  by  aadarlt  "  of  any  aar- 
■00  HaTlag  taowMn  of  tha  fccte,"  tf  imni 
withia  dx  mootha  rf  tha  laat  day  of  pabUaa- 
tloa) :  •  W78  (paatiag  or  a»Ti.a  if  aay  paper 
laqainKl  hf  Uw,  piovaHa  b*  aOdavit  af  '^ 
aompataat  witaaai^"  aada  withia  aix  wmtha) : 


adiriMibUto 

pora  "the  a^pe  or  diaMaiiaaa  aT  a  tiaet  oT 
lud,  or  aay  odur  het  wheea  aaeartaiaMM  n- 
1*^  <^'7  ^  ****"<<"  of  ■"'•^■e  •Ml  or  aal. 
enlatiaa*'):  IMM;  Hooa  laa.  Oo.  •.  OlaHt.  — 
»ebr.  -  .  9S  9.  W.  lOM  (aaUarit  oTthoiab. 

Mrideat  for  adiaiaiatiatioB.  aOdarit  aaOaiant 
to  prora  ideatity  oa  oartaia  eoaditioaa) ;  I  SMI 
(aAUrlt  of  r^aetioa  oT  daiai  by  aa\Uariai» 
tntor  or  eiaeatar,  adoiiaribia);  8t  IWM.  «.  « 
{aab«riMu  wiU-witaoa^  aSd2i;it;  eitarMJ 


i 


Md  aa  aSdarit  of  oaa  witaiM  aMrely,  without 

•wtUtoate  of  a  aal^  aaalyat  or  State  chemist 

-•-•-"■lo  to  £w  milk  adaMantiea);  a>; 

..    Ooaip.  h.  1897,  I lUf  <iu  pwiintiow 

S.Ti*^".!*-*^'  •  "^  •*«••  ««^  »n 
If''^-*'*  ''•  .*•  *  "J  «««»•  •»  Territory 

tha  Mtitaala  aader  aath  of  U.  &  ti«a«i«,  J 
■enetaiy  of  tha  TraMiir,  «  State  or  Territ)ruU 
"?«W7,  «"  triMBrer,   ia  adciieible) ;    AV» 

oOeer  ie  raqainduraatliariaad  to  ank*  a  rartiK 

cue  ora«arit,"  it  isadmiaiibl.  j^,^Uo„ 

paper  poblioatioa  of  aotiee,  by  the  printar  et^ 

^^•"^  "»»iit  adaijwible  if  the  per^S 
ia  dead  or  iaaaaa  or^  atteudaooe  U  notcom 

uBdarit  of  fonekaanHaaa,  adraiadiile)  ■  L.n 
»«*:  *  ««».  M<r«J«»it  of  pabUoatloB  or^" 
aa.'riiin  adaiiaiible) ;  JArtt  i)W«*i.-  K..rc 
1886,  r44M  (like  OiL  Oir.  0.  I  M84)    I  mm 

•ad  wbatltrtiBr  ''eletfc^wnSkkSMer"  L 

(MMlyata awora  oartiaoato  of  aaalyaia  of  butter 
l^T'  "W^"*);   »  M04  (aftUrit  rf 

•""••••  "I*  a  hwgaaffa  other  tlua 
••"jptajt  tiaaelatM^  afldant  of 
iato  CaRlfah  ia  adaiaiible) ;  (hr^  ■ 


■io«nMB>  wtu-wltaoMT  aiUaiit:  eitad  ■—'-      fl  o  pTaSi  aMSTSu   «  . "IT _  ' •  "^?"»-' 
liaiJtailTrili  »t7T„lS:JS 5%     y^J^^ ••^^  ^x  Mtha) ;  O.  C.  •  1820 li 


admiadhla) ;  o.  188,  1 18  ("tha  aMarit  iTthl 
party  maUag  w  aatiy  iato  rial  aetata,  aader 
the  aeooNd  oMthod  of  feradoaaia,  aad  of  the  wit- 
aeeaee  thereto."  and  a  oopy  of  th«  notiea  aader 
the  eeooad  aad  thiid  oMthoda,  "  rariAed  hr  afl. 
dwit,"  when  rHnrdad,  "ahall  ha  aridaMe  of 
antry.  pnaaearioa,  aad  _pabttaatioa ") ;  1881, 
Weadell  a.  Abbott,  a  iTu.  88,  78  (UMaTit 
ofaatraat  and  witneeeei  ia  faredaaaf*  of  anit- 
niar  tha  ase^tiaa  iato  ha  itrietiy 


— ooalywHMa  riz  aioa 

•pnewotfaa fcrlmiaH^ atb/anote,  h^nd'fte" 

«rtha0.g.araay8tataorTWHtory,  "the«r: 

dalTawera  to"  of  the  U.  8.  ticMurrror 

■  of  the  tnaaary  orof  a  State  orTerritorial 

'  M»  t«^aaa^^     <•   _.A._1 lt_«  .     . 


•omatary  or  tnaaarw.  ia  admbaiU*  to  pro™  tha 


•ad"  ooBiea  of  barit-beok  eatriea.  leceiTaMa 


•mm 


•«da»H  af  fagarthM ;  aatan  of  the  Terifji^ 


Hl««^ltl«3  VOTM  8TATEMENW. 

times da«»d  to  b. mZt^eTJtUi^r^ P*"""- "«?« " «.«.. 
-If.  Suck  d«*«2r«„t  3blL"'i±f '^^  "'  ^'••^"*«'  ^^' 
erxieDoe,  u  only  one  of  three  w.yi!^  ^    ""  «*"'»^  pnnoiidee  of 

intent «  to  the  pn^  or^SS^^L'^r''  "'  "^»"'  '^'i"*  h» 
way  that  «,p«,«,rtdecl.SrfS^'J1ir""^^  the  im, 

H  suteamt.  of  •  mentol  condign  /^T^o^f"*  •"  "«»i~ble.  namely. 

fl784).    Xh.„U.harewoMiJtruJf2„8i^^2:Vore^??T^'^^ 
.«d.vk.p«iW,;g,.„«P4,  _.    _^     .      "^'^o-avonibleforthestoto. 

that  »o  eftcb  or  iWidiS^D^^ii.*?  •'T 
tk  .worn  iDmtoiy  rftt.  ffilT.r.i'""* 

•(  milk  or  of  vIiimu  •ahnS^  eL      ^J^ 
Tit  of  ootin  of  NlTlnr.'  'nl^  *  "  l**««- 


of  uj  Botiei,  aimimU 
•Wirit  of  noitiot  -*  -  ' 
dkn,  tdmiMibh) 
1 9Aia  /.i.>_  _!. 


•nUnt  of  notio*  of  a>k  W.>  -^^IL»'  ""  *"'™ 


«•  MS,  I  IS  (airt 

■"•— itororgMr- 
Cod*  1909; 


odgo  of  tho  fc&  »?'  I  'bS  ?SV7  ''!??"«  ^•l- 
Irod  by  l*»  to  be  pulllSid',li? 


4"S^or ,;:;;;;  C' J^A??'^»  »?•»'• 
f  «y  o.i,;r  iSIiT^to  wSaSSlir^'*^'** 

I  a  (tl»t .  JJl^  .r'^*-  <^  IWl,  0. 180k 
;,«**••  «r  boot  of 

~w.lopwwU« 


ttoo  otth) i  irZrpv,Zry  V!^  •-?*•  "«*»     «~rf~- /-T  r  f*  *™f  »  ordor  to  umit 


MM 


mm 


I  ins  EzoEpnom  lo  thi  hiabsat  buli.        [cw».  lv 

BMoto  o(  ▼oten  in  •leotkn  oontiomriM  tlMn  for  othm*  ttiHnwntt  in  othar 
toutaoftnita. 

(2)  If  the  qwlilioatkm  depeadi  upon  aay  othn  dnmoMtuMMi.  or  if,  thongh 
tt  dqwads  npon  dornkjO.  the  tUteiiMntit  nt  an  extonMl  fact  (raoh  m  th*  place 
of  nridmoe,  ud  not  of  an  wdrting  intontXthen  Um  Totor't  •totomeot  pw- 
■ente  the  ordinuy  OMe  of  an  asMrticn  of  fbct  obouiowi  to  the  HouaaT  rule- 
anditoan  be  mad*  available  oolyC*)  ••  being  the  adniwioo  of  a  pirtyor' 
priry  (uU,,  §  1076X  «  (»)  aa  ooming  nndar  a  apeoial  and  aepanto  eioepUoo 
to  the  Heanay  ml*.  The  atattniniU  ordinarily  jneaenting  thia  qoeation  are 
atatemenU  that  the  Toter  haa  not  tha  nqoiaita  jw«jMrty4oMHM  or  ia  w< « 
<Uhm»  or  haa  been  MkdL 

(a)  In  England,  the  theny  that  aaeh  aUtemenU  may  be  treated  aa  a  partt/i 
•rfwttitiMMhaaalwaye  been  adTanoedaa  the  oorwct  one: 

!^,.ni^^^^•!!l•!*^*^S^  t»»  «!•-««• '••««'3»««»*~i  to b.b.»wLntt. 

It  aeema  clear,  however,  that  the  votei*  ia  in  no  aoonnte  acnae  a  party  to  the 
proceedings;  nor  ia  he,  after  caating  his  vote,  even  indiieeUy  or  equitably 
•   interested  in  Uiecontrovoniy  between  rival  dainianU  to  the  office: 

••toUeow«rigJrtdl*wlidoftl»iMli»lo«ol.aoiZ"  ^^^^^^^^^ 
This  theo^r  of  a  partyls  admissions  sniBeed.  nevertheless  (thongh  with  oc* 
sional  modifioationaX  to  eatabliah  the  role  in  Engliah  parliamenUry  piactioe- 
and  that  practice  haa  been  followed  by  the  Englidi  courta,  once  electona 
oontrovmiss  have  been  pkeed  in  their  jnriadietioa.i 

^  •fottr  or  hBTiiwlwMi  brilMd.  aat  ateUlMl 

177B,  Iwlebmir  Oui,  (K  Ml,  m (mm;  di 
NMlt  Mug  tk>t  tiM  qiMtiM  "Wlum  moM* 
^^5*  J^  «y  »hv  l»il  notivtdf  wm  m. 
cIimM.  bnt  tiM  caatiM  "  la  wh«a»  tntaraat  did 


aal*pia|MitodiMiMdttaatieB,hddio«lmi«ii)l(; 

JJ^  ""MAUw  d«)lairtlaM.  Md  admiMibbl ; 
im,  fcaOMqitoa  Omb,  Oaekh.  *  H.  100, 114 

J^  ,.'  ijlSf  •J'*''"  •  *^  *"«»"•  *  ««*• 

UOM,  adadttad;t]MORBMStteaJed«inKtlat 
«.i?'^_;f  kw  thv  bad  taad,  on  inqai?, 
"tha  piaetiea  B«t  aaUam'^t  1M»,  Waim 

Ml.  411  (mSiU,  daelatalioaa  adaUiribbl  t  17»£ 
UmimtnOui,  a  Tttkm.  m,  3M  (a  ''daaiafa. 


;t,S*t.„^^5fJ'^  "Hwer?"  waa  alidad); 
1776.  ShaflaAwy  Q«.  jfa.  lot.  SO*  (aaoU 
«itog,«Twirft,raTOtafbadtafcMi  oath  daayimi 


tlM 


ont  Ua  Tot«)i  KJiw'a  I.*aarOMr'ibr20«,  m 
("^  H.?^  '""'■Ml  to  anre  brilaqr 
Nliiaataaadidata).  '^  ' 


"■"""I  VOm,sTiTM»™. 


9»i»T  of  the  hMiMt  fa«i..r7    \^  ^"    "  fa  •«  inanirr  of  >  i«.ku.  ^  •««»Ii«hod  for 

S1I9     '       «wuMloB  againat  hfa  ri^t  to  • 


iirif 


BXOEPTIOH8'<3Y>  THE  HIABSAT  BULE.  [Cur.  L? 


''n 


U.ii  i» 


J  vUdi  MrioHilr  ti^PMUM  Ui  tMt  to  kk  Nil 
_.    .       ktlMlirt««»o(tlMpMtyaMkli«il«oaUMldaM 
iMBMdaulHiitwmlnM.    tt  taniikM  m  aMloo  lor  «  pMpia  who  n«M4  fating,  not 
M  a  prifil«|«  «C  «  fHT.  b«l M  Iha  r%M  of  aU;  whm  tht  vote,  iMtand  o(  iMli«  »<M  roet, 
b  ■tadio«4r  Fotoatod  ftm  pablMiy,  mU  vlMN  ■Mh  adMiMioM,  iMtMri  of  k«HM  •«•» 
INolMMlity  ia  favor  of  tkrir  IMh,  wgr  m  «MH]r  to  aada  tko  Mana  af  aMOMplkhini 
giwtlnJaalieaaadfhMMlwitlHmklaaraltkwotdirtagliaaorofpaakhMM.   [41  Itni» 
ba  Mid  Ika*  tlN  ptlMipla  of  tha  laanl  IJBliot  prattali  tko  voter  fraai  aiMloolag  how  b« 
voted,  ami,  ia  Mm  abaoMa  of  paw  to  aoiVol  U»  to  ttnify  awl  faniah  tlM  btat  oTideiice, 
fwifcia  «ha  latori  to  oUwr  atiiiwiiia  maawaiy.    Tha  OomaiMaa  ara  not  pra^Mad  to  admit 
&  ttbapoHqrwUckabiaidiUMvo**  of  IkaoMaaafronkaiafBMdakaowB  without  hii 
ooMMOl  iaef  aiara  itapartaMa  than  aa  iaqoirj  iMo  «ba  puritgr  aad  toaalt  of  th«  •lection 
itaall    If  itii,itoauotpNteatthaiIlagai*«terfra«dbeh)aia(ho»kaTOtad.    U  it  ^ 
it  woaU  ba  doabtf Hi  whaUiar  tha  aamo  poiiajr  thoald  aot  praTMit  tha  UN  of  tha  machiMn 
of  thalawtodiM»««r  audBMkaptiUie  thafMt,iB«katawwa7HiM7bapn>Ted.    It 
ia  tha  paUieity  of  tha  vote,  not  tka  iatemgatkm  of  tka  voter  ia  ragard  to  it,  that  th* 
aaantbaOotiadaaignadtopraTant.    TkarawotddMMMtobaBOMadtonaorttoheanwj 
avidaooaonthia  gnmi,  anltai  tha  voter  hat  int  baaa  aallad  and,  baiiif  intarroKstcd, 
aMarto  kia  privllaga  and  nIimm  to  aaawar.*    Evan  in  that  oaaa  a  atlU  mata  ooiicln»>. 
ohjaetion  to  haanay  taatimmy  of  tbia  eharaetar  ia  Aiat  tt  it  not  at  aU  likaly  to  be  eitlier 
trna  or  tmatworthy.  .  .  .  [Haanay  avidmea]  ia  only  admittad  ia  aaaaa  whan  heanMi 
avidanca  ia  in  tha  oidinaiy  axperianaa  of  Hukind  foaad  to  bog«n«aIl7oofiaot,-Mia 
■Mttariirfpadigraaandtbalika.    Bat  a  auui  who  la  lo  aMdona  to  oooaaal  how  he  roM 
aa  to  rafaaa  to  diadoaa  it  on  oath,  avan  whao  tka  diaoloama  ia  daaaadad  in  tha  iiitemt 
af  pablie  JBitia^  and  who  ia  prMaoMd  to  hava  votad  fnwdalaiitiy  (for  othtrwite,  in  mmt 
oatM,  tha  inquiry  ia  of  ao  eomaqnaaea),  woald  ba  quite  ai  likaly  to  hava  nada  falae  itat» 
roant*  on  the  MbjMt,  if  ha  had  mada  aay.    To  parmit  aaah  atateaiate  to  ba  receiTed  to 
ovorooiaa  tha  judgmant  <4  tha  daatiaa  ofleata.  who  admit  tha  voto  paWety  in  the  face  o( 
a  aballaaga  and  with  tha  right  to  aonitiaiaa  tha  vottr.  would  aaeai  to  ba  anaedingly  dn. 
fMTona.  .  .  .  [Bat,c_aoeoBatof  tbaptaoadantnandofthapcaparatioaaofbothpirtietin 
thlaoaM,]wahava  applied  the  Eegadi  rule  to  tha  evidanae,  with  tha  Kaitation  (o(  the 
toaaonableneaa  of  whidi  it  woald  aaaa  there  oaa  ba  ae  qaaatioB)  that  avidanoe  of  tlw 
heaiaay  dedanthm  of  tha  voter  aaa  oaly  ba  aetad  npan  whaa  tha  faot  that  he  voted  U 
been  ehown  by  evidaaoa  oUuMfc  aad  whan  tha  deehwatiaaa  kava  baaa  daarlj  proved  ud 
an  thaoMelvee  altar  and  aattrfaatety." 

In  the  United  States,  the  Coorta  have  nattually  been  moeh  inflnenced  bj 
the  orthodox  English  paraettoe.  Tet  the  cogent  reasoning  of  the  Congressioiul 
(Committee  has  in  mora  noent  mlings  tended  to  pieraiL  Tha  kw  therefore 
differs  in  the  diifnent  States,  and  in  a  few  Gouts  the  rale  has  been  left 
unclear  in  snocessiye  precedents.* 


*  For  tMt  priTfleg*.  IN  ml,  I  ana. 

•  V.  S.  CfMffWi:  ISSa,  Nevlaad  ».  Onhna, 
1  BeitL  Ooag.  D.  a  S,  S  (dMiantiooe  of  faat 
•r  vote,  exohMled);  1840,  New  Jaaqr  Cue, 
lb.  1^  34  (deekmtioiK  h  to  the  6et  oT  rotiac 
•lelninl):  18S8,  ViHudigliMii  v.aiHpbrll.  lb! 
US,  230  (dvekntioDs  "tooohing  tWr  qaali. 
SwtioBa  and  the  oandkktte  for  whooi  ther 
voted,"  admittwl,  on  the  theory  that  "each 
voter  eballnigid  ie  a  party  to  Mm  noeaediBi^"; 
isra,  Oema  v.  UtjwS,  Smith  Dig.  CongrTlL 
C.  <0,  6S  (qaotedavmi):  Ala.:  IMVKwik 
>.  Pkte,  ISO  Ala.  514,  SO  So.  4«4  (dadaratioBa 
aa  toqnaUSeatiaB%  nada  after  tha  aiaetion,  hoM 
iaadniaaiUa}!     '  "-    "       "         


^Mi.tltt9,  PMTitkaea  O.  M. 


SMO 


Ce.».  Batk^—  Aria.  ^^  St  fie.  m  {itdt. 
ntioaa  aa  to  iiltlaaiiihliH  by  a  voter  not  fooad, 
adnitted);  Ark.:  18U,  FkittOB  v.  (uatea,  41 
Ark.  Ill,  ISO  (daekistioaa  aa  to  voting  twier, 
admitted,  not  to  diow  the  vote  void,  but  u 
emidaot  aihiUtiM  a  coaaiiirujr) ;  1891,  Rocb 
V.  BaafnHr,  M  id.  409,  411,  1«  S.  W.  6  {,\tdt- 
nttiona  "ahowinK  their  want  of  qiinliticatioai 
to  vote,"  ioadmiMible) ;  Oal. :  1866,  Norwood 
*.  KanSeld,  SO  Cal.  S»S,  S98  (left  un.lerl<le<l); 
ISSS,  Smith  v.  Tbonaa,  181  id.  S33,  64  Pm;.  71 
(dedaratioai  aa-to  tea<^  of  vote,  inadmiasibie, 
exee|it  to  impaaek  by  aalf-aeBtndiction) ;  18H, 
Laner  *.  Krtn,  ISO  U.  K%  U  Pac.  262  (decl^ 
latiaaaetotMerervota^teedariaaiMe);  CtU.s 


^"•^i"»3  yommnATEimm. 


opponent, beoM»ttdo«  not  mt  «D3ir  v^  •^"'■•*«»  ol  a  party. 
c^not  b.  «id  that  h.  fa^p^ldTSti^t "r  ""*^  -^  '^•"K 

b.  bighlj  Impolitic.  b««„^  S^;SSS  ?  *^'  ^"^^  "••  »°«M 
rote  for  tha  oonfting  owididS!  «7y.tT  h?2?""  '  ~^P»  ^°t«'  »«> 
dence  for  atriklng  out  a  vote  forth/.  ^    ?  deolaratloD.  to  fumiah  evi- 

(2)  Whether  the  WTr^  tt/il.^^S^'^^P"'*  •'«^«  q«oS? 
«  entirely  d«fcr«,t  ,i«^^  f^lj/^lf  *^^^»»  »»>«  '^  •/  *«  WfeTfa 
«»«  place,  there  fa  i^;^^?'  J'TTy  "''•  »  *»>•»  "tfaHed   I„  the 

«»«  (;«««.  i  ai6);  ao  that  nX^^J^  "'l.'PP''  *"  «u.q«iUilled  per- 
J»cl.«ofo..a,li;,i„^S^  ^tia7h7""?  '.*^  •*  compelfable^i 
b..n  incline!  to  nuke  thfarSinfaoS  tta„T  ^^' '  '"^  ^"^  J"^' 
»to  an  ah^„te  p^hiWOon,  wlS  ttTv^T  J^.Cr^  -d  to  er«rt  it 
tha  view,  the  DoUer  ot  thu  J--.v:i!^.  ^•'  wuhea  or  not  to  teatifr     T« 


Ml,  in , 

urtbnlutei 


"I.  IM,  1?  ir  t  LJ!?.'r*yj'*>  I«»  M.     KadWT  5J!fc'?w  ^  "•#*>■  l7l900 


•  WW  inbwqaaat  to  tha  •Urts-T^-^v"'*  *• 


"»»«  ••  "tint  raeh  If^!^.  »T"."-  •       "* 

■^  *^ '■'***»•)!  iJ«rPi#  imC"  *»•  J— Sari-  «*.  n  «a^ 


i  irii  noiFiiosi  to  ibb  muauT  luu.       [Oktf.  lt 

(^  WlMllwrthavolKaM7M»IIUitoMlM<^toUtiii«M««r«MMi<Nyin 
tb*  nwnb  #r  MNdli  m  flU  MM  h  •till  t  dUhraH  fMrtte.  (•)  In  tht 
Iwt  plM<,tiw  jirif  hWmm  ?uk  a^r  to  tlm«li(  to  foiMd  Um  Mt  of  th« 
▼o(M^priniteiamtf«di«papQM«lqMliiyiBf  oriatoipNtfav  th*  torioi 
rftlnbdlot;  thk  qaltai  ii  OmmkmMkwIA  (rt$t,%Un).  (»)  h 
(1m  mxI  Ti^tM,  MOfMiaf  Um  >wpl<ifMwMt  nk  as*  to  ttoad  is  Hit  wi^, 
tiM  Botioo  (lu»  A  |«MB  ii  Bo(  eoBpMtod  to  lM«(^  «»  Ml  Mm  MhK  my  b« 
iBToktd  to  praUUl  raeh  toMiaaqr.  Vo  MMk  nb  of  |wMM>fai  exiHi 
(Motpt  in  AlabuM);  bat  th««  hxn  ntwrniluim  Um  — mdhtto  to  wub- 
lidi  tt;  iht  faUofi  faift  bMB  alrMjr  tiudMd  (••1$,  |  S81X 


Nin4^iM!|         Booi  \  Fin  n  ,nui 


fin* 


•i»fm.  n  (.MfaMi),  noipnoirs  lo  tbi  hiamat  buie 
i^xm.  MCU1AH0W  or  a  miwal  coMDmoir. 

finfc  abMwSSr 

fITM.  (Mirtflliilii. 


VIII-XIX it «*■  BoMtiL £ »]L!L?!L'T1*¥  «Mn»tf OM (Topics 

^^'i*,i'b«idU,]mina»b!^!^2lL'^^    The  i»ot«ity,  {» 
1-««.«rth.Hfc„  of  ^««£  rtH^'t'LT"-"'  ?^' *»«»%. 
« th.*  th.  odf  .rid«rS.Zb£l«t^ 
B«t«    In  Um  otiur  foor  th«  n^J-^  L^ '^^ *^  ™ l>eM»y  •tat*. 

««t  neoe«ity  for  n>,„ti^  to  hi/l-SjM^toES^^  '  "^ 

i«vwwunj  01  u»ew  noeiTiiig  from  him  tartiaiiooy  which 


Hid 


Vlli 


I  iri4  BOmiONS  TO  TBI  BIAIUT  BULK         [Ofe«y.  LVI 

thM.  wUb  tbm  it  huHj  •  MOM«i^  ia  llM  itriet  mm,  tbm  is  M  1m.i  a 

hM»  Ikrt  »!«•  i.  •  fcif  Mt^ift,.  fo,  kN*  «|  otl«r  bHtor  wid«i<».  for  re. 

th.»  k  «pk  opportwdty  lor  ddibnuu  Bimpmuutio.  u>d  ...Ji 
m«n.foroI.ocki«gi«byoU»r  «ld«o.  Of  torting  ilby  enm^wmin.  S 
•»  oompmti^y  iofarior  to  .tatomoto  mTi^JL-^I^Sriir^S 

^ter.  For  Um  um  of  •oeli  ttatoiiMii^  tktit.  OMde  oat  of  court  and  undw 
oert^D  dnoiutoiitid  gvuntoM  of  trartworthin-.,  tl»«  i.  .  lU,  nJ^^ 

•itlMr  from  tko  mhm  pmoa  or  •bowliMa.i 

aST^  '"'jTJ^ir^'***'"'**  •*  *^  °»^  *»  -notlomng  the  use  of 
tUa  oUm  of  ■tatooiMto.  ThiJ  »«»<l«iit  tho  Imriag  bothrfll  Necessity 
r^'^i^^A^  *JL*^*^ "?  •*  ■  Oifo.iiirtMti.1  Onmiitoo  of  Tm.twortl.i,. ,, 
(mmt$.  f  1422).   Tho  two.  howovw.  m  nUoib  diMineUy  wpmtod  in  judicwl 

^-^JW  two  l»o«l  MpMto  of  tho  prioeipk.  m  .ppli<«bl.  to  .uenul 

i*^i!2"u.  ^'^J^**~  '^  '^  "^ly  «  *»«»^if  rf- trine. 
wt  ib^gjddjBg  d«riy  brtWM.  thi.  ttd  tho  Ewepdoo  for  8po„t«,.eou 

2;2J^.(^.  I  1746X  «d  .-ling  cMly  0.  M  opiaiorof  Z 

tU 1-1-^  -..-A  ...-  -      .— ^ wiiBWBippMiiBuiof  betof  in.  .  .  .  Wh«t wan 

tlT-^SrSi  iTw^lL^J^i"^:!*^  1«.  IV-  tfc.  «ri>M  f  he,  own 

iirJSiri'.T'  *"•***  *»»«^  ***«■  *•  ?*-?••  <»«  th.  ««•  to  skw  wb«h  i 

•It  MtoTC  tUt  lOm  ttatt,  «t 
nMUowi  of  the  didHnt  to  Mt  a 
TkiilMia    ~ 


MM 


■wptiM  kr  l(wi 


OcclantioM. 
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§  1715.  OnuaMutUl  avldaoM  aad  Km  llMt»  Saia.  <M^n»«i.i..a     /iv 
The  condiUon  of  •  pmon'a  mind  nuj  be  iadkated  by  hia  ivnduet  or  by  hi, 
mmHwm.    The  formeir  endenoe  ia  of  an  indiiect  or  circumstantial  nature 
and  the  various  naea  of  it  have  alnady  been  considered  (anU,  §§  226-40i;)' 
The  latter  evidence  ia  of  a  direct  w  testimonial  nature ;  the  Hearsay  rule  there 
fow  applies  to  it  (anU.  J  13«1).  and  some  exception  to  the  Hearsay  rule 
must  therefore  be  invoked  in  order  to  admit  it    That  the  Hearsay  rule  does 
not  apply  to  conduct  used  evidentially  is  elsewhere  noted  (pot.  «  1788)  in 
discussing  the  applicability  of  the  HearMiy  rule  in  general;  but,  since  the 
dutinotion  between  conduct  and  assertions  is  for  the  present  Exception  of 
particular  importance,  it  may  be  here  also  briefly  examined.    The  piactiral 
result  of  tiie  dilTerenoe.  of  course,  is  that,  ao  fkr  aa  the  evidence  ia  in  truth 
conduct  and  not  aaaertiooa,  the  present  Exception  need  not  be  invoked  to 
admit  it     Between  ocmduot  in  general  and  plain  assertions  it  is  ea«y  to 
dutinguish;  but  articulate  or  vorbal  utterances  are  often  employed,  like 
wordless  conduct  •«  indicating  circumstantially  a  condition  of  mind  •  and 
utterances  so  used  mast  be  distinguished  from  utteiancee  used  purely  testi- 
monially, ♦. «.  as  a  direct  assertion  of  tiie  state  of  mind.    A  teferanoe  to  the 
general  distinction  between  circumstantial  and  testimonial  evidence  {ante 
S  25, poit.  §  1768)  will  aerve  to  make  this  dear;  but  iu  application  to  the 
present  Exception  may  now  be  more  particolarly  noted. 

The  statement  "I  met  your  friend  J.  a  this  morning-  is  in  one  aspect 
testimonial. «. «.  as  evidence  Uiat  tiie  fact  asserted  is  true,  namely,  the  meet- 
ing  witii  J.  a    But  in  anotiier  aspect  >  ia  merely  dnumstiuitial.  i  «  as  in 
dicating  that  the  speaker  is  acquainted  witii  the  features  of  J.  a  and  is  aware 
of  J.  a's  friendship.     Again,  an  anonymous  picture  exhibited  ia  chareed  ns 
a  libel  on  Doe ;  the  remarka  of  apectotors.  Uiat  -  Doe  ought  to  bring  an  action 
•gainst  the  painter  Boe."  are  admissible  dionmsUmtially  as  revealing  that 
Uie  picture  waa  believed  by  tiiem  to  lepieaent  Doe;»  though  as  assertions  of 
what  Doe  ought  to  do  or  of  what  Eoe  had  done,  tiie  remarks  would  be  inadmis- 
sible  as  h<«rsay.    Again.  suppoM)  tiut  on  a  trial  for  murder  of  a  woman  by 
a  seducer  the  defence  of  suicide  is  set  up.  and  the  woman's  knowledge  of  her 
pregnancy  as  creating  in  her  mind  a  motive  for  suicide,  became  material- 
then  the  fijct"  that  die  had  add  that  die  waa  p;^t  would  be  some' 
evidence  that  aha  knew  it,"  though  not  Uiat  ahe  waa  pregnant*    Or  in  an 
action  on  an  inauranoe  policy,  tiw  inaored'a  knowledge  of  die  exiatenc^  of  . 
STf  ^'^S  "•?»'^  «»  *»»  »«•  ot  fabe  repieaentationa.  hia  statements 
that  he  had  the  disease  wouM  indicate  droumstantiaUy  that  he  was  aware  of 
it,  though  they  might  not  be  aduisnble  as  assertions  <rf  die  fact'    All  such 
indirect  uses  of  verbal  utterwioea  muat  be  diatingodied  from  direct  a8se^ 
tions  of  the  state  of  mind  (- 1  know  tiiat  I  am  ill."  « I  did  not  intend  to  in- 
jure  Doe  X  to  which  alone  tiie  Bmxmj  role  appUes.  and  for  which  done  it 

i  ISSt  ^iTaJ^rML'^ML,    Ji  VSi  "^  -  »-^  Co.,  .,  H.  Y.  w. 
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whether  dfcctlon.i  or  hatofuTiT  i^«    ^k**  °'  *  **'*»*'^'  "'•"ve." 

.bout  th.t«utrix.  -She  i.^  tg^ii  r-''iiL"t!!r"r  *",  ••" "-'«' 

dition  of  feeling,  and  ia  of  coo^  »S  „lf       ««dioatea  ludirecUy  her  con- 
iUustrata  this  plentifully  andif  iTth-  J?^  "tatemente  (;«rt.  §  1734) 

(for  example.  -'l  .»\he  E^^H^Tj^ri^'rJj  r'"""'  '^  '^'»^- 
w.,  for  their  ...ertiv.  or  teaCnW  tZ^li  The tn"  ""'  "'''"^  '"  "' 
it  is  to  be  UBderatood  that  there  i«nI„!!"H  i  '?"'>''"'«  ««tion8.  then, 
option  to  a^ure  the  ad^iiS^n  o"  v^rS  uti.^""*  *°  *'«  P"""*  ^- 
dence  of  a  mental  condition,  but  onl7,oY„T!^^Z"  *="«"?>•*"'*"'  «"" 
tb.  existence  of  the  condiSm  anj  are^ff^i,?.  ]•  '?"'"^''  '^^'^^  "-^^ 
of  the  fact  aaaerted.  '"^  "  **^*  teatimonial  evidence 

-iS,  L'j  ;:t^r:dS2:ii;;?,  dtr'""'  "/"^"•"'^^  »-^«»  -  «>• 

t™e  that  at  certain  pl^Z  vi^  Act  J  °'  '  ^•^'^  '^''^^''^  I'  '• 
coincide  piwticdly^mS  Jni^'^v  ^^i"'^^  "'«  P««nt  ExcepUon 
but  they  iwneverieliXCdSc^-^r'*'^"  '^  °'  statemJnts; 
exist    The  fact,  for  mT JrfJ  „f  .     •  '  "  '^f"  °"""*  '"»'»  ^  their  right  t<^ 

pwbable  notice  to  the  muni«^^^  ",^  °' 'j!  P^«» »«»  to  indicate 

the  principle,  about  diowii^^^celSSt  S;  ^\^'^\  "™''«^«» 
principle,  about  ahowins  daLemn^K.-      j    r^T  °'  «v»dence  and  the 

they.e.l,h.ppenrS.arorSr 'ti^trett'^'  r*'"-'' 
•cts  admiu  deckration.  on  any  aubiect  that  k.w?  .     k      ^~*"°"'  °'  ^•''»' 

not  merely  deckmion.  of  Kt  Ci  S  m2V  whTST '''?  ^ 
mental  conditioD  form  an  TtrJ^tLr^J  U    ''  '''"'•  declaraUon.  of  a 

.Hkiud.o,mSi'rdiS,2^rm^^^l«-SL"d-^^  ^'^  '""'"^ 
pen  to  coincide  at  one  Doint    K»M^'t    k  .  **  doctrine,  merely  hap. 

t^ion.  or  the  m^liTotti^^^  JTT'^  ""'  "^^'P**  ^V  the  UnS 

liauted  by  the  rule  about  VerW  Act.  •  bTTL  ^'°"  "'  '''""8''  '*  '•" 
«ding  ««tion  .how  thi.  to  U  unntiaX  JJ*  ^"""^  '*"*''*^  ^  *»«  P"- 
bope  to  «ethi.  tendency  diMiZTT^^fP^P"'-    ''»  too  much  to 

^^•'^toJTz^:::^:^^^''  ^-"  *»»«-'*«  *«  it.  im. 
^d.e«ntf„theJ!sr;2;?irr.?u^^^^^ 
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oerUin  peculiar  diacriminatkMu  from  othor  prineiples  of  eridenM  mut  be  ob- 
•erveA  It  ia  therefore  neoemry  to  treat  aeparately  the  claaaea  of  BUtemenU 
thiu  separated  in  precedent  and  in  jndioial  treatment  The  grouping  must 
be  somewhat  arbitrary,  but  the  moat  praotkable  aeema  to  be  the  foUowing: 

a.  Statements  of  Pain  or  Suffering. 

b.  StatemenUof  Design.  Intent,  Motire.  Feeling,  eta 
&    Statements  by  a  Testator. 

No  doubt  the  generic  phrase  "  menUl  ocmdition  "  is  not  eometly  descrip. 
tire  of  all  of  these.  Nerertheleas,  it  sufBciently  indicates  the  general  nature 
of  the  class  of  facts  stated,  and  for  want  of  a  better  phrase  must  be  nteinel 

a.  STATmnm  or  Paih  ob  SDrruisa 
§  1718.  flaainl  Prioolpto.    It  is  for  statements  of  physical  pain  or  sufifeN 
ing  that  the  exception  has  been  longest  recognized,'  and  the  principle  most 
fully  and  clearly  reasoned  out     The  general  principle  is  illustrated  in  the 
following  passages : 

1843,  Skepleg,  J.,  in  Ktnitard  t.  Bmrlon,  93  II«.  4fl :  » If  othw  pmons  ootUd  not  be  per. 
mittwl  to  testify  to  them  [oompbants  of  NifeAng]  whra  tli«  pmon  injiuvd  might  be  a  wit- 
n«M,  there  might  often  be  a  defeet  of  pnwL  The  penon  injured  m^t  be  nnable  to 
leooUeet  or  etiite  them  by  reawn  of  the  agitatioB  and  anflering  oeearioned  by  it" 

1861,  BigtUm,i.,  to  Bmmt.  CkarUom,7  Cuilk.  68«i  "  Where  the  bodUy  or  mental  feel- 
ingt  of  •  purty  are  to  be  prored.  the  newd  aad  natond  eapresiioaa  of  loeh  feeliiigs,  made 
•»  the  time,  are  oonaiderad  eompetent  and  original  eridenee  in  hie  favor.  And  the  nih 
U  founded  upon  the  eonaideration  that  eaeh  expreariona  are  the  natoral  and  necegMir 
language  of  emotioa,  of  the  eziatenee  of  whidi.  from  the  vwy  natuie  <rf  the  case  then 
can  be  noother  evideaee.  .  .  .  Saeh  evidenee,  however,  is  not  to  be  extended  tieyond  the 
neeeaaity  on  whioh  the  rale  ia  founded.  Anything  in  the  nature  of  narratioo  or  atatement 
ia  to  be  oaref  nlfy  exeluded,  and  the  teatimony  ia  to  be  eonlned  atrietly  to  aueh  oomplainti, 
ezehmaUona,  and  ezpreaaioos  aa  aaualiy  aad  naturally  aeeompaay  and  famish  evidence  ot 
a  preeent  existing  pain  or  malady." 

1854,  DsiiiB.  J.,  in  CaWisetf  T.  irm;p»H  11  K.  Y.  41» :  "  It  ia  one  of  the  natoral  concomi- 
taateof  Uloeasaodof  phyrieal  iajoriee  (or  the  aiek  or  injured  penon  to  ebmplain  of  pais 
and  distraaa.  ...  I  thtolc  aaeh  eridemie  ia  admiaaiUe  fiom  the  aeeesaity  of  the  case." 

1837,  JtiM,  C.  J.,  to  Phillip,  T.  KMf,  28  Ala.  898 :  ••  In  eaaea  whei«  the  existence  cf 
pain  to  any  partlonlar  part  of  the  body  ia  to  its  very  nature  inoapable  of  psoof  except  by 
the  dedarations  of  the  aoibrar.  Us  dedaratfawa  of  its  exirtenoe  muat,  frtmi  neoeesity  b« 
admitted  aa  evidenee  of  ita  ezialaaea,  if  its  exiatenee  at  the  time  aueh  dedarations  were 
made  be  amatertol  question.  ...  The  law  ia  not  ao  ineoneiateat  with  itaelf  and  with 
reaaenaa  to  dedare  that  a  ptototiff  may  prove  a  thing  aad  at  the  aama  timealao  to  d» 
elare  that  the  only  proof  of  wfaidi  the  thing  ia  to  its  natara  eapable  ahall  notbeheatdor 
eoliaidercd." 

1858,  «««CMrf,  C.  J,toStateT.  DBwAaa,80Vt888:  « The dadarationa  of  the  party 
are  received  to  ahow  the  extent  of  latent  tojories  upon  the  penon,  upon  the  generd 

ground  that  each  tojuriea  an  ineapaWe  of  bell*  diowB  to  aay  other  mode  exoept  by  lach 
declarations  as  to  their  efeet" 

TV  *i  J2^Slf'  f^i^'f.'S?^  'S"-^  ta  SUA  cam^  - wbsn  ■»■  nesive  any  «<»n<b, 
iLi?^'"^  "??'.  *"i  *»»•  i""'^  i  '^^  to  adi  thin  osatioBS,  wUb  they  .« ill,  .W 
S!^iKT"  '?*?P'«t"«'°(f>fa"»«'H>»««Bs>ef    it  who'hart  tteSnTirw.  Owiiiig'.  WJ,  it 

r*»l».d  i  Goeasri  :  ''Thei.  ars  Uttls  droma.     •  last  198,  qualsd  eaM  mt 
wUtth  an  dways  allow«l  flbr  evidsaes  ' 
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>o.t  ouM  to  know  rftt.  •JSS^J^T^t'jJ  '  I*  *'*''*  **  topo-ibk  i. 
TlK,»i»»«ll«l„p,«,loMrf^!^^^*£"*»V^  without  them.  .  .  . 

«p»t.d  to  act.  which  if  ftLId  h.  iSi^  wSr    •"kT"'*^?  "^*^  '*»'*-'  «• 

.h.n  over  the  qae.tion  whether  the  rl\  tJt  ^^cSJto  'i^^jj^ 
symptoiM  given  *y  a  p«/«,rf  i»  eon«atatum  vritk  a  phyti^to,  a^l«^  I 
U.e  UW  The  origin  of  thia  .uppoeed  limitation  C^S  hive  bin  the 
language  of  Chief  Jmtioe  Biselow  in  a  mnrK^if^j  m  «»  nave  been  the 
having  «>n«  diffioultiea  of  in2Jp«uL:  ^  MaaaaohuwtU  opinbn 

«i  nu.  «f.^««.  which  KToigi'  i„  £  ^SSuTui:^"'^'?  *^^ «~- 

DMOt  agaiMt  their  oompeieney  foamlad  on  th*  .tm^^^,^        .  ...  To  the  arga. 

i.  that  .uch  rv««it.Sr2; ^SJ«^t^.^!!,  "'  '^""*"  "'•  ^^"^  *^  •"-^•r 

ft. p«noiM mMng  them, MdZ^^Zr^^ST         .*" «»*«k»n  and  appeManoe of 
«d .kiU ha,  ii^^f^Zi^tol^l^^'J!!^^"^  which  the ^ of  experie^e 

*el»r»tioMofapartT.    ThevawmSrTJfi.^-      f*?**'"^**''' *•»"»•»•  «>««n«T 


•  Th«  followiag  (MM  mci^T  ttlMtnto  tlia 
"A~nr  appltetiM  or  the  ml. .  IMrBwrtmd 

^ng  '  .  dpi«  i«  MM  toddy";   ubiBtin 
*i«.ia  .hoot  it."  adnitlod  "eTWaiM  M 
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qntrsd  tbet  tbo  pmoa  he  otherwiM  in  u  ■nnp. 
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l*e  aetorri  |mdaet :  IMi.  Peon. 

Oo^e.  Wljw.  too  Ind.  108  ("I 

^ "*"    '^^^^'^'M*  iMoean  Bot  icoott 

-- ,  .-.,,  ..,„,  ».  n.  uo.,  48  H.  K#  ■  iMo      EIR."*."  •'U'T"*  «*<—"*  "■nditJMu)  j  ItML 
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except  ia  MiMMhuaetto  and  a  few  other  StateeX  Soeh  bM  been  tbe  con- 
atruotion  of  the  bogaage  in  MaMacboaetU;  and  a  geneiml  limitation  to  phy. 
aioiana  ia  to^laj  not  reoogniaed  in  that  State,  nor  in  moat  joriadictiona,  aa 
having  anything  to  do  with  ordinary  pain<atatementa.* 

But  in  New  York,  and  a  few  other  joriadictiona  following  tbe  New  York 
ruling!,  tbe  doctrine  has  been  eatabliabed  (apparently  by  a  mnconatruction 
of  the  widely-quoted  knguage  in  Barber  v.  Merriam)  tiiat  all  pain^rtatemenU 
whatever  are  snbject  to  the  general  limitation  that  they  must  have  been 
madt  to  a  pkj/iieian  during  o<Hualtation.  The  paaaagee  ezponnding  this 
peculiar  doctrine  are  aa  followa : 

1871,  AlUm,  J.,  in  Rmd  v.  B.  Co.,  45  ».  T.  678:  "[DMhntiow  ae  to  pdn,  not  ma<k 
to  »  pbyridan,  v  not  adiidMiblo.]  From  tbo  n«MMity  of  tha  omm  tha  atatanMnfai  of 
partiaa  who  eoaM  not  ba  axMninad  aa  wHnaaaw  in  tbair  own  batulf  aa  to  bodily  anfferinir 
.  .  .  b»Ta  baaa  raoaivad  in  avidenea.  ...  But  W  tba  amandnant  of  tba  Coda  in  1889 
(I  M8)  thare  b  no  kwgar  a  naeaaaity  ...  and,  tha  naaon  of  tha  mla  aaaatne,  tha  rule 
itaalf  .  .  .  ahonldeaaaa. 

leaa,  Ptr  Curiam,  in  HtftnltOtr  v.  K.  C:,  M  id.  186, 1  N.  B.  S88:  ••SenMning  or 

aoM  aimilvr  ewUmatioo  ia  tha  natund  langnaga  otiMininaUnian.andinaUaniiiiab 

aa  waU.     It  naually  and  almoat  inTariably  AeompMiiea  intenaa  pain.  .  .  .  While  tha 

naeaaiity  for  tha  reea|ition  of  aodi  avidanaa  ia  not  ao  great  ainoa  pvUaa  bava  baan  pe^ 

mittad  to  ba  witaaaaaa  in  thair  own  bahaif  aa  it  waa  befora,  yat  tha  rula  aUowing  such 

avidanoe  baa  o^t  baan  abrogaiad  awl  te  mnat  atiU  bava  oparation.  .  .  .  [Otbarwite  a 

pMfty]  woirid  ba  daprivedof  that  aombonitioB  of  hia  avidanea  to  wUeh  ha  ia  JotUy  en- 
titlad."*  ' 

liJ7,  PtMam,  J.,  in  itaeta  v.  R.  Co.,  106  H.  T.  SM,  11  K.  B.  «IO(admiMnc  avidene* 
•f  aeraaaM.  groaaa,  and  tba  Iflca):  "It  waa  an  intoluotaty  and  natural  «shib|tk>n  and 
proof  of  Iha  axiatanoa  of  intanaa  ao- .jaaa  of  pain  thwafrom  [whan  a»«i  a  ahaat  touched 
thafoot].  Tnw,  it  mifbtbaalMuIatad.  bat  thiapoaaiHK^ia  not  Btronganoogh  to  out- 
walk tha  propriaty  of  adntttint  aMh  avidanaa  aa  fair,  natoral,  and  origfaud  and  oorrobo- 
latiTaavidanaaofthopbintiSaatohiathaaphjniealaoaditioo.  Ita  waight  and  pfoprietT 
aienotthanfoinnowaaatainadiqponthaoididaaoCthanaaaaaityofthaoaaa.  .  .  .  [Bot 
an  aaaartion  of  prin  aad^  not  to  a  phjaialan,  whBa  walHag  along  tha  atwat  some  time 
after  tha  aaaidaat,  J  ia  aridaaaa  of  a  tolaUy  difarant  natara,  to  aaaily  itatad,  Uabia  to  gratt 
Maggaratioo  and  of  a  meat  daagaiwH  tawhMy,  wUla  tha  fanner  naeaaaity  for  it*  admit- 
aionhaa  wholly  aaaaad,  [ainea  tha  party  hioMrif  may  taatify  to  tha  aaaaafact,if  livinft 
aBd]...ifdaad,thaanBariag.  .  .aaaaetbeconianaaladfor."*        ^^ 


Upon  the  reanlto  and  reaaming  (rf  theae  caaea  the  following  critioianu  may  be 
mada  (1)  The  limitation  waa  never  heard  of  until  Barber  e.  Merriam,  and 
even  in  that  caae  the  opinioD  almoat  certainly  meant  to  enlarge  and  not  to 
restrict  the  Exception.    In  particnkr,  the  limitation  had  in  prior  New  York 


*  Altboagh  this  ia  aadanbtedly  ao  t»day  in 
Ma«MduM«ii  (BrMMa  *.  Loan  Co..  Mt,  I  ITSt), 
Trt  tbM  aM  ih««  two  mliaai  hTwUeh  tha 
jadga  witiMf  *•  opiaiea  faM  cwdMriy  bor- 
lowad  tha  mmmm  at  tuhot  a.  Ibniam,  titi 
Umitwl  thagriNad  rale,  net  toetaianwata  toa 
Ejiraiiiiaa.  b«  ta  a  iteilar  and  aanowiitaatiea. 
TUt  laagaiia  eaonet  be  rugtidad  aa  law  ana  ia 
MeeMchMBtie :  1880,  Vay  «.  Harba,  Itt  Ifaea. 
•i4(AaNi,J.i  "TliaTaMi.it  to baaaaridand 
aa  aMia  kaanay,  if  aada  with  a  Tiaw  ta  ba  aalad 


M  ia  a  aMttar  of  amw  paraanal  eooeernmrat, 
faiialatioa  ta  wUeb  tha  party  baa  a  ttrons  iid 
direct  iataraat  to  adban  to  tbe  trath");  aoeord, 
mmUt:  18*1,  Vlamiag  «.  Sprtagaeid,  154  id. 
68^  St  K .  1.  810. 

*  The  oniaioa  aot  aotialM  Seed  r.  R.  Co. 

*  Aetordi  IMl,  Kenaady  r.  R.  Co.,  IM 
K.  T.  888.  88  H.  I.  Ul ;  Itag,  Deridwn  ^ 
Oornall.  18S  id.  887.  80  H.  1.  878 ;  189-.2,  Ijak 
a.  Shddon.  IM  a  1.  8^  88  H.  I.  888. 


sno 


Hm4-i,«,    STATBara  OF  rm  0.  sum„Ho.         „„, 

penniifd  part-,  to  JSTSZ'iM  Z^^l^Z^^  ^^"^  »>" 

ting  from  1  m  on  the  iUnd  imtH^,^  'i^  *?'  unp«otio.bility  of  get- 

»i^it£^^,>^S^^J^^'^  Orthodox  Exception  .vailed  to 

'oompetoncy  of  pertiee.    ,3)  To  ml^^-f       •  ^^.  *"  *•"  common-law  in- 

i»  inconnatent  with  the  «,d3  ^.7  •*■*•"!»»»  "  «°««1";  for  («)  it 
the  incompetency  of  the  JS^^f"'  "T"/*"  **•«  ""1«.  "mely.  that 
(h)  the«.u«p/on  wWch^S^li'hT^'M''' ""«"  '*"»«»"*•  «d 
lor  Buffering  followed  by  <S^m  «.?  J^.n.melyrthat  no  action  anrvive. 

butignore.%he  exiateniToClS'of'wT/"  "T i"'^*^-. 
■n  motion  may  .urvive;  moieZTitTnM  ^,  '"  '"*^'^8  '°'^Wch 
whatever  m  to  .nlfcria;  JJ^S  di^iT^^-T'"'''  '"  *"«°"«>7 
inarticulate  exdamattona  are  ^-.v.  I^^  J?"  T'"*'''  ^"'•n.aand  oth« 
imp»cticable.T  MoZe,  ^e  p^Sen^T  i'  "  "'**'''  P«*"«*'  "<» 
liable  to  dmuhtion  i.  plainly  l£Z^V"  UtZr.'LT^!''"''^  ■"* 
•  person  haa  determined  to  fahrifvit  ^I '..  '  !      ,     "««"'««>  "hows  that,  if 

The  truth  aeeifi  to  b^7hat^V«rv  ?^'^.«««'«on.  of  pain, 
with  precedent,  with  pLcipl^^S^  J^'*"*?  V'"^'^^^  -like 
tunately.  however.  it-TlS  M  a  iS^^oT,"!  "^'^  '*^    ^"'"^ 
perceived,  and  Court,  in  2^^,  5!lSr^{  *""  •"»*  ^"^7'  been 
cian-limitrtion  of  the  modeTlfew  tST^      l»ve  «oceptod  the  phyai- 

o.th^iox.1..  i-.f-woth™?:L^jru::i2tS:Li^^ 


«wiiM:tanil.b..^^^'7r'      «•  ■•now 


<»<.d<^MJ^  J      '  "»^  «  Mmc  or  tbm 


fW  form 1   WMlMfryil      fc*'"**  «' 


rule 
t7» 


''I'^.f 


\iiM 


-<ii; 


f:fl 


I  iTii  ncipnoira  >to  the  hbamat  bule.      [c«a».  lvi 

nimdkted.*    In  the  vemainiag  jnriKlietioiui  the  orthodox  rale,  lukiiw  m 
mub  Uadftioa.  wpold  jnumaMj  be  Ewpetoated.  . 


•MM) ;  OmumSmH  1MI. 

On*.   MS,  SM  (mi  «l«r)! 


.  WitMMiB 


UN*,   ass,  SM  (Ml  «|Mr);  ll7»,  Wflm  •      aMta  •  IMLBn^  r's^i. 


•  phyrietn  doriag  traitamrt,  or  gpM 
Imtfaw  Mt  fr«  <«t  ai^M  at  tb*  OMQ. 
utMMi^  «•  NMirabla ;  («  •(ebiaaOaiM 


to  k  phyiigiaa  

«fr'gr;.«»i"yi'"w  or  p»«m*  labitai."  to  u 

•daWMo): /Mm«m«;  im  WilUiH  *.  WU- 
J^gta^  t  liwrr.  lUL  tf  AtL  41t  (tko  Bhiatur 

■dmbblo.  bat  not  hi*  ■■gtruaTo?  iDJurr): 
Omyte/  KM,  RMt  Tmibmho  V.  4  O.  L^ 

l«a6,  Atlanta  St  K.  Co.  *.  WaJkor,  M  4 
46S^  21  a  B.  «  (»«,  Y«k  ml.  ai;;»pt.d) ; 

12^^''"  !•  ?*^  W  M.  eo,  «B  8.  fe 
M»  (oitUMiy  daelantiOM  of  lOMDg,  adaio- 
•}"•  »n>y  whoB  "ad*  to  a  phnidaa,  cxcnit 
"iBTolaaUrjraod  aatmal  asUbitieM  of  nia;'' 
«.  g.,  aa  ban,  vbin  tbo  panaa'a  iBJondam 
wa*b*^iig.am^MdaiMlnM*od;  MloW)a>SadM 
»  B.  Oo^  V.Y.U  18M,  flavaaaab  F.  tfw.  R. 
Co.  *.  Wainwright,  99  i<L  SSS,  SB  &  K.  (tt 
(•am*  J  atlowtDK  tatiaMNiT  bjr  a  boabaad  a*  to 

Olobi  AooUoBt  laa.  Co.  «.  Oariwb,  IM 10.  (Si 
4S  N.  I.  MS  (BO  dlSmnt  rai*  br  fbrtamwto  to 
a  phjibrianl ;  1M7,  Wait  Cbieaoo  St  B.  Oo.  «. 
Cut,  170  id.  47^  a  5.  K.  MsTd)  dcelaratioaa 
aud*  to- -*■- -■-^—  '  ^      ■     ■ 

aanao 

Bonf.  iaytaoo^  _. .^,  i-, .«-«»«« 

of  paia  iniBMdiala!/  aoaawtad  witb  th*  iBiofT 
anrmi«>M*; Jt)  m  gulm  aNtnaaato  ui li. 
"•Jw*!  tbj  »«w  ToA  role  ia  ia  tftot  M. 
bmd,  aad  tb*  aooMor  tba  ortbodos  lol*  ia  aot 
aadantoed ;  tba  rub  ia  alao  ebaeanir  atatad) : 

otbcr  than  a  pbjniaba  wbaa  aadir  ■ — runt. 
aot  NoaifabK  BBlaM  part  of  tb*  m  fMto  at  tba 
tlnaoTtba  ia|nir ;  aAdo*  «U  aa  to  aiaaa  (f ) 
If  '^yr*""^ oHbIobTRi  tba DMadiag oaaa, 
th«  oi^ioB aa,a,^'agroaB,  a a^b^aimMi? 
that  "aay  ooapataat  wtena  .  .  .  a»j-^ 
tainly  b*  allowad  to  tMtUy  to  thaat" 
tba  pnaent  eaaa,  taaUaMny  that  "aba 
withtb*aabba»hlfy''inMbdd  toaowBataaf 

?T*  *r?.''*^.  "*■.••*»**  ^  dUtaaat 
J««*5%  fc»t  WM«  Uad  OB  AaaaaMday ;  tbar 
aaiiiUaciaataaaaortbatJadkial       * 
which  tandi  to  radaaa  Aa      *    ' 
la^  advia*  to  tba  atatoa « 

palloB)  J  1898,  SpKufleM       _  

nar,  175  id.  W4,  »1  W.  I.  8«4  (tba  i«l»  of  tha 
pwoodiM  two  oaaai  laid  to  a4aiit  dcdamtioMor 
pjln  awTniftriaii  only  whoa  mada  at  tba  tima 
of  tba  iqjaijr  •*  rm  gulm  or  madbto  a  idiniaiaa 
durjM  trwtowBt)  i  IMl,  Ciearo  *  P.  R  B.  Co. 

'■  ^'^  *?•.  "•.  »8.  «  ».  «.  n*  ("aba 
ffrouMd,"  adaritted)  i  iwn,  SriaM  ».  WaW, 
IM  M- *<•.  «  IT-  i  W  (Pldatira  atatoMato 
toaphyrieUn,  "daaeribiBgWMiafn," admit- 
ted) i  I90S.  I«ka  8t  IL  B.  UoTleww,  901 

S21S 


yat  ia 


WDrataahM  oT  givlaf 
«r  •  Mnaahtifc  oooa- 
1  0.  B.  0».  a.  Hoeff'. 


B.  W. 87  (to  a  pbjnMaii.  adariaribl.;; 
■  tI,«SH.W.  I7t 
—  qnwtioB  "Ho, 

T^^l'  ":,  Co.,  M  id,  88, 70  v:^.  m 

??!?»•"?  .'••"taaaoBa  naaiAatation«  of  ,1* 
tr«a";  tba  1^  ara  alwan  adaiarible ;  tht 
JwiBw  ealjr  whaa  aada  to  a'andioal  attandant 
fcr  tta  parpaaa  af  tiaataMat  aad  whan  he  i. 
oallad  Biwe  tofiva  an  azpart  minion  bawd  ig 
iwt  anon  tbam ;  tha  K.  freaaiTair dt«l,  hi? 
"  w*  lad  BO  aaaa  whioh  aspiaMiy  and  diiictlr 
H»Ma«a  tbb  pn^aaitioB " :  Caatr.  J..  di«.) • 

liJ^/^,'^tS-  «»,  414,  »  C  a  A,  «3»,  «1  FeJ 
«r«  (iWamfioM  to  a  phjraieiaa  of  piaaant  p.ini 

m,  i«7,  »7  N.  W.  40»T''«ithar  to  hii  attend. 
tog  nhy^dana  or  to  otbart.-  admiaaiUa) ;  is«j, 
««•  *  ^  A.i'«.  86  Id.  818.  e««,  157  N.  W 
868  (that  ba  waa  "faallng  badly,"  ..id  to  . 
!5'^*^*'S>  '•  lW«rK«U«rr.  Gilimn,  M 
a  8,  88  H.  V.  800  (••asabuBationa,  eipn* 
•toja,  Mtniaa,  aad  ooaii.lainto''  of  |)ain  to  .dj. 
bodj,  adaioibla  j  bnt  "  alataaMato  of  iihyski 
•"BdltloB  or  fcaUaga  "  ia  aaawar  to  ooMtions  or 
BBnatira  In  natanv  ndmiaJbla  oaly  when  made 

-.S?  vL5*  y-  •'^  (Krilo'  •■  Oilman  ap. 

■LJaLtttodi"'*'*'"**"  "^  '^'"  *"  *  ■*' 
riiUniUag  tba  tw«  *lEw*  £liBoir^tn!'datJ 

•  f*^' »J*,_H»eoak  Co.  •.  Lqgiett,  118 

L^.^f-Jf"^'  '»*  W.  MO,  8«It  88  N.  E. 
M^  84  ir.  »  K8 1  1888,  Cbnrahnd  6.  C.  4  St 

hJ- J^^Allrri"' ^'^  "'•»•*  M  N.  E.  Mr ; 

M.  tt^  888,  S7  IT.  B.  Sa;  180S,  Indiana  E. 
Oo.:  Jtaawr,  108 id.  M,  88  N.  B.  IM  :  /a.. 

J?l*  ^TSmP'^  &•  •'  ^-  «"•  *»• 

•^  •  MO  (bjr  a  lu^jority ;  oomplainu  of 
Minarta(toahgr«toM*r,anlad«d,  fort  naaun  not 
!?» 'i?'J?l4""'*'"^»-  A«*'«y.  71  id.  76, 78, 

•iMa) ;  1888,  WJator  a.  B.  00.174  id.  448,  450, 
18  H.  W.  164  (oonplainto  of  pain  and  inahilitr 
to  work,  auladad) »  1890,  Wdr  ».  Madison  Co., 
5  i  W^  •"•*•  W.  W.  1098  (complaint 
of  pata,  adaU(t«d;  pMotdlajr  anna  iguored); 
IWi,  Btm a.  Mow.'m  id.  rtO,  189,  4*  Jf.  *. 


78  ("It  ia  ooapataat  (iar  a  abydcian  t,i  itila 
tht  eauplaiat  nada  I7  a  patint  aapart  of  the 


ff  IT14-1740]      CTAnUlKmi  OF  PAIN  OB  eUFmiKO. 


11720.  •«»:  otter 


f  1>90 

introduoed  mim  ooofiuioo  between  the  dift^t^J!!;'  T  ***  "^ 

by  sutemente  to  phydeuwc    ^^^.IZ'!"''"'^"'"^  que,Uon.  niMd 

«»-  for  tl«  phy::L*?^t  ^tl:;jt  ?hot  *"S  *■'  *•"'  "" 
••pects  of  enoh  evideno&  '         •*"""•    '^^  •"  "veml 

tic.  to  d«,w  hi.  <Tiidon  w^Snde?Sr?5^^^  °°  ^'  •"°^- 

to  (how  it  iIl.founded7aii«,  uSSTqH^'  \^^\^  *"»  c«»M"min.tioD. 
bin  p«t  or  ei^ti^^fo^  on  ITJi"' "'"^^^^^  '«»  »»»*  it 

iMwly  M  tn  obeemd  &ct  te^a  rL^T!?^^  "  mcorwctneaa,  it  enten 
of  the  phyeimn'.  opinion  ^      '  '^'"  •'*^8  the  weight 

on  perJ^al  XS««J  ThL  u.  d^J  t"  entuely  e„l„ded. «  not  founded 
the"^  nS^enSSy  on  r  S^''^*^'*''  P^o"'*^^  where 
the  patient  hiaaSff^TSi  tS^.  f**""™*?  »'  'ttendanto  or  even  of 
testimoniel  qSiK'of  Se  nhvrii  Tu"  ^""^^  "  'J''*'*^''"  «'  the 
be  inquired  .hTtoSe^tiSS^.L"?  the  patienf.  .Uten«mte  nuty 
»ceivll  at  itTm^^^^vTirJl^  Phyican.,  testimony  should  U 
t«.or  of  it,  woid  ^l  ^'iZ^^T  ""•""  '*•""""•*•  "°*  '^ 
in^li^S'^^  elirof'  ''*^'  "^  °'  *^«  P»«*"'''  -tatement.. 

I^tiente'  -t.ten.«nt..*r2iSEre  unir  he^nt  R      ^'"'**"'  ''^•'^" 
be  admitted,  nnder  the  first  SlCrVA^f^    T^-  "'*P"""'  '*° 


SJ^v'ij^X.'^/^.'i"-- 


iiSh^.  »     "*  Pwon  to  whom  nwd.":  «. 


■ot  BMd«  to  a  ph;ridtB) ;  C".  5.  •  isss.  lUlti 

«M.  »  a  C.  A.  «.  M  fS.  76  (d.d.^M  Jf 

*  *  ~  h  not  mad*  to  a 

.  B.  Co.  ».  Urito, 


S!2^*.?r'"J!?"*f^"\f»«W«>  not  m.rfiTo'i 

^.  HortlMni  P.  B.  Co.  v.  Urito. 

"--.-.  ....  ^i  San.  MO  (■imilar)  j  Kl. ;  IBM, 


|MD.&a7»,  ni 


3SIS 


^^^^^^^sm^& 


mi 


I  tl^*: 


I IWO  IXCKPTIOM*,  TO  TBI  BIAMAT  BULK         [C«4,.  LVI 

mi«lW*  on  U7  riogk  gnmBd  mart  te  t«»hr«L>  No  donU  Um  tobcipl. 
mart  not  b.wwtt.d  from  ittp«»p«p.n««..  Whw  M,d«  *!»•  pirtaxt  J 
(U  wj*^  not  BMwly  the  hrt  d  •  pMl«l%  •teiWBtnt,  l«t  th«  «tobdl.  of  k 

tbra  it  thoald  be  exelodtd.  ^ 

i  1721.  ■miBnn  pMi  utMi  MUM,    If  th*  MiakaiM  ol  «*w>»  «,»».. 

be  njeotad  ee  tmtmetworthy.    Bat  it  ie  qoeetioMUe  whether  ea  ebsoluu 
e»l«doiibeeedoothiedl.tiMtioiii.dth«j«t«neoeeeeiT.    Afterc* 
pona  injnriee,  the  thought  of  mekiag  •  okim  for  oompeaeetioB  ud  perhar, 
of  bringing  eoit  »  ept  (in  theee  deya)  to  ooear  almoet  inmedieteirto  tS 
injured  penon.    A  eiriot  eppUeetion  of  the  |>eK  (i<m  UmitetioB  would  pno- 
ticeUj  exclude  entiwly  thi.  cl.ee  of  eridence  in  the  mjorityof  CMe.. %S 
would  thua  exclude  even  the  moet  unfeigned  etetemento  of  pda  beeeus^  of  • 
new  graenl  poedbilitj  of  fiiUlkwtion.   On  the  other  head,  the  flctitioui.  and 
untnutworth7  nature  of  •  greet  deel  of  each  eridoioe  in  pereonel-injurr 
litigeuon  «  .  matter  of  common  knowledge,  and  «aie  powertoexclnde  U 
ought  to  exiet    lU  excludoo  ought  L  depend  on  the  ciiJZLwi  rf„ch 
^T-S  t,^^  to  the  trial  Coarrt  di«»tion.    A  flexibni  of  Tht 
•ort  ia  mdicated  by  tome  CoarU:     • 

1887,  Immmm,  J.,  is  IBimok  C.  H.C».r.  Smm.  4S  ID.  M0<  "mi«  «h«ui..i 
iiotUri.kit«rf.toiMd«,  mAmSZ!a>^t}S^VS^J^^L^','^ 

•nmieetio.  i«»o««l  the  o^m^  ■A.JIIirLri^igrr-.-™  !?**°f  .*» 

irtMthw  U»r.  my  not  bo  iwporiy  rMd»rf  ta  aoM  «•«  tho  BirtmT7MdLi«I  «^ 

oaa.«e.t«II.Mtb..»«ypWBOiiowbWi{^p3tt5!'^ 

^  «,me  Courte  the  ciwumrtanoe  that  the  deckrotione  wore  ^  /*«,  i 
Uken  M  nt*  excluding  them,  but  merely  ae  afteting  their  weight    By  .till 

•beolujdy  exc laded  if  m«le  to  e  ^  !.y«iciM»  at  a  oon«Utrtioo  fof  the  pnrpoa, 

though  made  jwx  luem.     In  aome  juriadietions  it  k  diffioidt  to  aay  that 
any  of  theee  three  forma  haa  definitely  been  adopted.* 

»  In  thI*  Tinr.  tha  raUac  ia  Haat  »,  Baa-    ^m  ■■mm.i    »_.».  n ■_       .   „ 

too.  WJ  Maame.  MiU^timt  STmSZ    JSTSrStm^^  ***■  *  *"  ^ 

warvittoastiBetbelaotlMrateiaMiaMb^    Ma8«flta«./lie4,I)aiitaaOkOr«8C«2 


If  m4-iT40]     nATuuDUB  or  paih  or  iumRwo. 


{ITU  mtrntttwim: 


il7M 
(«)  StetooMiito  of  the  meUrmal  ninuimiimm...  ^*  a    j  . 

.««».  lading  up  u.  i,  tir^^^.zr^ss.'i tr^^^     *^ 

im.  bwiwn)  do  not  »tS.iy  the  NeoeMity  l^tedriLZSLi  S«l  i? 
»l.t.  to  .5>tote«I  .tete.  «,d  th«  other  ^iZT  U  pSiru^S^bl 
■onwTW  thej  have  not  the  tuoia  Ooanntee  of  trSm^^  L^^}* ' 
■n  not  aetimUr  oalled  fartl. T,  ♦  i-^       .  "Mtworthiaeee, beoaoae  thej 

ktter  itiTTrLSrVotSS:  ^  ^  "  '^'**  <"'""«''  "'^ 

^i£?"- !? ''^  *<»«  doM  aot  ndad.) . 


»I,  SO»(iiMdiiiWbbi  ia  thk  «Mi  dM 
■MU  mrt  Mad*  dariMT  a  aoMBlMin  ix 


"*  V"  ^^^'.  •••♦••i  «i  IIL  ««0  (aM«ad 


•••«*^  w*  wtefc  a »jU  «a  ■adtaoS.  hi 

UMahTM 
iMmaMlia 


f  Vt  Ml.  <M 
iaordartoqiMl. 

_  .._  Ml.«y.W.  US  (dadSn^ 


Iim 


ml 


•pMwkiikltto 


(*) 


nOIPnon  TO  TM  HIAMAT  tVUL        [Otatf.  LVl 


MitOI 


Of  Um 


Pii»o*^  of  ChuiMtN  el  ThMwoitUMM  (mmU,  i  ITWXfot  tir.r;  ,o! 
•coountoof  pMi  oMDNBon.  m  ao  bMttr  thu  •tttamito  of  in/otlMr  uut 

m  MMugi «  M  pMo«  fw  th«  Mm  bdsf.    B«l  to  wjiw  to  wMt  y^thii  tW 
■o4  ott  Ott^    •  ■    •      '  ^^  "^  ■*' 


nrtlM  oloM 


to  "  Imht  dM  had  hMi  km*,"  tadadtdj  s  lUL     ^  -  ""-   "gW'-!*  "tJ^vJ.""'  J*" 


«.  SUtii,  101 


».  W.  MM  ;  im  Lmm  «.  i.  Cfc  il».  412.  in 


■iMtMi,  MIU 

imOaadHK 

1011 ;  ItM.  FtafiU  » 


74V.W.7M{fenMr 

«.  B.  Os.,  «7  Mfaia.  410^  (0 
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r>!  lSn,MMMl 
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o«e  ■nroTMV,  ura.  Aofto  |^  !«&«,  IM     lOM.  WlMthr^l.  0^,  H  Ita.  S7«,  43a». 
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mriMriO)     WATWOT.  Of  PAW  o«  .uFmwa  ,,;„ 

H 1718.  in»);  ti*  mk  andiT  toiZ  ^  i«^.  liS!^,  <'***•  ••'* 

Mowrf  i.  .  fcw  ottl JS^f  "*^ -^  I«^ 

IMi  OOdilMtioB  ntOMU  Oqlr  to  put  MflMno.  -J . 

■«» iDcl«k tlM put €«t«ndmSi\!L^J?Sff  T^  'J^P**"*  ««i doe. 
11728.  *.fcJTLr^™r  V^^  ttoading  the  mjvrj  or  aiaatt.* 


"hMWnhIv. 


w  tkeight  -'-•  ni,  g--— y*'*^"'.-! 

Mlv  h^iA  Ll_  __J7  ^^^  P^MM  WM  MS 

™r—  **"  -niifiii  if  I  im.   ■■  ™— "■ 


.'I  I. 


■f^iiri  ! 


•  irti  ndPnoiVvTO  tbi  biamat  suul      (our.  lvi 

M^H  tpr  •  MitoM  tpiMl  fa^Juy  kM  Mm  bM  kMrd  to  cNipteiB  of  it  uder 
dmuMtnoM  wiM  floapbiat  wovld  k«vt  Urn  Mtanl.  to  wmisiahh  •■  u 
•daktioB.    Whm  tht  |«tj  tklm  tka  itMid  m  •  wMnm^  tk*  mm  coo. 

dnet  my  stoo  In  •niiliUt  to  4toen41t  Ida  M  bdH  !■  aAal  w  i««iMu/.iii 
<tolMMii<  (•»»$,  If  1017.  lOttX  VMfar  both  ol  tboN  priadpho.  tho  Umito. 
tkM  of  tko  pfMMt  BoMMj  Bnopltoa  havo  of  oeuMae  bMotag. 

(2)  Whothw  Nflh  adiyHioM  M  to  iMolth.  Mdo  bjr  as  iaMMd.  an  avtil. 
abk  «|aiail  tha  tm^tit^f  of  aa  iaaaiaaoa  oiNitiaot.to  a  BMttar  of  mmt 
•oatvom^j.  aliwdjr  ooaiUavMl  («•!«,  1 1M1> 

(S)  Ob  aa  toMM,  apoa  aa  iaMnaaoa  olaiai,of  tha  ktmriaf/tMif^an  iV 
mnd»  npimmtaH»ut  aa  to  iMaltb.  tba  gHMial  priadplaa  gomaiog  the  um 
of  ooadaet  at  ovidmoa  of  kaowkdfa  allow  tbo  famiad'a  atataaMaU  of  u 
aUBMBt  to  bo  aaad  aa  oridoaeo  that  ka  vaa  awan  of  iu  oxtotonoo.  evM 
though  Um  iamuad'a  adatotioa  to  «•  tha  abova  priadflt  not  to  ba  takn  m 
dkatiaq  tha  bwoAotoij  (mttk,  1 386). 

h.  STATnmm  «v  Dutam,  Imn.  MotiTB.  fnuM,  wn. 

1 1726.  tiiii II  of  Soiivi  or  Maa    It  haa  afaaady  bMo  aan  (ank 

1 102)  that  thaaxtotMMaof  adM%BorplaatodoaapadloaottonIemt 
to  ahow  that  tha  aetMapnbabty  dona  aapknaad.  Tha  daa%n  or  plan, 
baiag  thoa  ia  ita  torn  a  faet  to  bo  piovad.  mtj  ba  ovidoaotd  ofaeanaUotMllT 
bjr  tho  pofaoo'a  ooadaet  {m»i$,  H  26S.  800X  Bat.aa  a  oonditioo  of  mbd 
the  plaa  or  daaign  auy  atoo,  it  to  oloar,  ba  byidamiad  aadar  the  promt 
Exoeption  bj  tha  pataoo'a  own  atataoMBta  aa  to  iu  astotaooa  The  oqW 
UmitatioDa  aa  to  tha  aaa  of  aaeh  atataaioata  (aaeoiaiiV  tha  Ibet  of  the  deRign 
to  be  lalevant)  at*  thoaa  aaoaated  b7  tha  gaooial  priadpto  of  thto  Ezceptiox 
{•nl$,  1 1714X  nmttj,  tha  atataoMata  naat  be  of  a  jMwraf  mktmg  tau  ^t 
mimd,  and  maat  appear  to  have  bean  auda  in  a  natwal  OMaaar  and  not 
under  eireamatanoaa  of  anqpioion.  Tha  foUowing  piimpa  axponnd  and 
iUaatrate  tiia  priadpla: 


f.  C.  J.,  ia  ffMMTT.  Am^  M  v.  J.  L4M  (ateHtiaf  i 
lainiM^pUatkathewaalh«t«l.(taOaarfMiwitiitlM.MaMlonb«i. 

!!rlS^  !r"  TS?!?!!^.^  **'  loawaliMae  el  Irit  fmlOj,  ifca  iatonH.ti<»  .< 
^£*r^"^?i!.!'5^''"**"''*^  At«he»tael»waeglfea,eaAa.eUr.»ta, 
aoMM,  ia  the  aitaia  e(  lUafi,  Maa  kana  t»  B»  eaei  ke  win  attaied  thiB  WM  bent  ~ 


IMaa  of  alMklaf  or  wi«a(;  tad  Oe  aMMe  ef  aAdn  al  ike  ti««  entM; 
tkeite  tkaleaek  attMMMwwera  leteniiJ  to  eim  eny  parpeee  b«t  tbtt  far 


wMeh  tfay  ^eia  ebiHeai|y  itedgaai.  .  .  .  If  it  wee  In  tke  erdliM^  t^  o(  ennU  lor 
^^^^m^  «»••«•»**•  kewaetolaf.lt iee.Bt.»e  H  we.  aqiuUyic 
forhiataeagrwItkwkoailMwaeMiiV." 

lan,  /Mr,  C.  J..  in  Cm.  t.  fv^t^ba,  107  Mom.  ISa^  tl  X.  X.  Ml:  -The  fandt- 
anatel  pwpoeWoa  le  that  aa  lateoyoB  fa  tfce  ■todef  apeieoB  eaa  o«<»U  shown  b. 
eoM  eateraal  awaitetaliea.  wUeh  amrt  be  eooM  ktek  or  appeafaMTof  the  iJl 
5?^'^'*Tf^7''''^»  "^  tkel  proof  ef  ebker  or  all»<»heee  far  Ike  iotepumet 
rf  etowfag  etato  el  .lad  or  lateaMoa  of  tl»  peneo  to  proet  ot  a  Itat  fiwa  which  ttl 
elate  of  adad  or  krteatioa  aay  be  iafcrred.  .  . .  tMknaib  evMeaee  ef  Ike  eooMlM 

nu 


f^T' 


tTATiMui'iB  or  nrnvT. 


hte^t  ...udilw 


•  1711 

«(tte 


^       — »  »w^^^^  nil  gpn  MBnMMM  Milii  »fi!  r,  t- 

.  u  — iU -^  r^r*  "  ■■■wiilua,  u  on    ...  „^,,^ 

^.^..r 


n*  UM  of  raoh  ■tatemMto  of  dadsa  or  oha  ia  nin^.*^  i 


wm  or  ■  snflbMT  iw».  -.TTT    «      ▼»««  of  a  cnjM  or  an  iuand 
T1"1T!L  ^""^     B»»«»PrincipkhMnon««,wliS 


•",  »•  r«  fHto  phiiM  NMitad  to);  IWM^ 


whw  iMTiiiff  tiM  Inmm,  that  be  m 

■itttd)  I  1M6,  St.tt  ..  ..... 


^-V.  *^  ♦«•".  •'«iSti* ,  iiM,  Btrti ",: 


"•nl.  «S  Uinn.  474,  «S  K. 


to 


■MiNWDt  or  tiM  dcoMMd  tkrt  iba  Ul  im  ;»^ 
^tMnt  to  iMot  tbo  d,faK  •taUudT 
I8»e,  Bik  ».  Life  Co..  65  iTlS.  «i  w*' 


I17S6 


EXCEPTIONS  TO  THE  HEABSAT  BULK         [Cur.  LVI 


/';l 


Utioiw;  tat  euinide,  an  abwnw  from  the  jariadiotion,  bj  •  puty  or  «  wit- 
new,*  or  the  makiDg  of  •  contract,*  may  be  eridenced  bjr  plan  or  design, 
and  the  latter  ia  then  provable  bj  deokntiont.  So^  too,  on  a  chaige  ul 
morder,  the  deceaaed'a  thraata  are  admiiaiUe  to  prove  him  the  aggressor.* 
It  ia  obviona,  jet  it  needa  to  be  emphasiied,  that  the  nature  of  the  act  to  he 
•▼idenoed  by  the  daeign  baa  nothing  whatever  to  do  with  the  admiaaibility 
of  dedaraticma  of  deaign.  The  httar  are  abadotely  admiaaible  aa  atatementa 
of  a  mental  condition,  under  Uie  preaent  Exception,  to  prove  the  design; 
what  the  design  evideaoee,  or  whethw  it  is  lelerant  at  all,  doaa  not  afTect  the 
broad  aoope  of  thia  Bxoeption. 

I  1726.  SaiM:  Oeirtniy  WMlUm  ■n"a'"«<'  (1)  Where  oo  a  charge  of 
murder  the  defendant  aeeka  to  prove  that  the  (boMttii  kiUml  Mmti^f  or  that 
a  tkird  ptnut  kOUd  him,  thia  Lvpotheais  ia  of  oourae  properly  open  to  proof. 

Bdkf  A«^  100  U.  Mt,  75  K.  W.  991 
(MatMMBto  of  latwittai  to  eowtt  ouieidp,  mI- 
■Mhh,  vkM  olosi  iapoiat  of  tiara  uid  iiud* 
nador  ofaeasMtaMM  iadWiog  tinth). 

•  IMt,  JmoU  9.  Stat%  lb  Afak  1,  32  So. 
IH  (ia  fnriam  •  fcnaar  wtaoH'  Mrnunent 
rtiiaii  fioBi  tto  Slata,  hor  dnlantimM  of  in. 
tnitioa  ant  to  lotaia  vmo  Md  adaiaiblr  ua 
tbo  ptiaoufwiadjilo) ;  1851,  TIshmmu  r.  Tim- 
moao,  >  lad.  ISO  (otnaeo  oa  oftotiax  jnrir 
dietiont  dobadaat'o  dooiaiatioaa  of  inteiitioa 
whoa  iMTiaft  adadttRl);  IMI,  King  r.  Me- 
Outk/.  54  lUaa.  190,  IM,  55  N.  W  9M 
(wbowor  a  witaiM  wan  Ukoly  to  iwaain  without 
tho  Slate;  Ua  atattaoat  of  iataation,  in  t 
doBooltioa  takM  botoaoa  JWhwat  sartixs,  ad- 
B»t«l,  ia  ooMBMtioD  witli  tbo  iMit  M  dK|>artun 

'  moo).  For  otbor  aasM  ia  which  til  Ih  wh 
Btiujr  MaatloBod  ia  aeooatina  proof  of  i 
•afs  ohMMO  ftaa  tbo  Jaritlietian,  m 

•'  laSO.  K]4o  ».  Quit,  1»  Od.  107,  67  Pm. 
701  (wlwtMra  doid  «aa  gbaa  oa  a  entnin  con- 
ditioa  ia  viow  of  dHtb  ;  jnator'k  declaratioM 
Aairiag  Ua  jatoatkno,  a£rittod) ;  I8W.  Rini 
•.   FMNil.    141  IIL  45^  4Mk  n  N.  IS.  48t 


eladiiw  aar  aaoaW'ja  of  ■Iwopwointatioa"; 
foUowiag  tho  HiUaioB  aad  Tnfothm  raHaai) ; 
IMO,  Ibtthowia.  K.  0>..  51  a  OOa,  54  K.  W. 
101  (whotbor  a  ftnoa  woo  lawAdly  oa  a  tnta  { 
bia  dooloiatiaao  uf  Ua  parpoio  wim  boanlinfc 
admittad) ;  ISTC,  Haator  >.  Stato.  40  V.  jTC 
406  (nootad  *■/>«):  1003,  Fkaplo  ».  OooUia, 
175N.Y.  555,0711. 1.  0>{ 


tioB  of  iatonSoa,  tbno  jmn  bofan,  to  eoBHail^ 
■aidilo,  admiaaible) ;  ISOS,  Ub«  Show  R.  Oo. 
».  Honiek.  49  Ob.  St.  15.  M  H.  B.  1061  (ad- 
■aittiaa  tlra  otatoawat  of  tbo  pmtf*fi  loada  to  a 
boti(i3«(k  at  tbo  tiito  of  Ma?iaa  tbo  botol, 
that  bo  wao  goiax  to  a  plaoo  a) ;  1541,  Ourrott 
a.  Stato,  IS  Toao.  511  (rtotuBoati  ao  to  dar 
tiaatioa,  adiaittMl);  1571,  Homhgr  *.  Stoto,  55 

Tax.  615,  615  (atatomoau  oftbod dthatba 

was  bnkias  fcr  tbo  daCnidaat,  who  bad  takoa 
bio  bona,  odmittad  aa  iadioatiM  that  ho  waa 
ia  loonb  of  biaj ;  1591  MataaTUfe  lao.  Oo. 
a.  HUlmoo,  145  0.  S.  MS,  11  Sap.  900  («i 
t»pm;  thia  oaooa  oiMra  baa  mo  thi 
-  noto  tbaa  twoa^-i««  yoaia  of  Ht%atia« ; 
ban  booa  tbiao  iaqaaata  aad  aiz  Jaiy  trialo ; 
it  baa  ona  oObotol  Stoto  |ielitioo  |  te  aottiiHl 
orido  of  tbo  Toidiet  ia  tha  aixth  trial  waa  of 
doiod  ia  1900,  OooBoetioat  IL  L.  ba.  Oo.  a. 
HiUatoa,  155  0. 8. 105, 15  Sapi  104  |  tbo  bb- 
toiT  of  prior  atUM  ia  Ibaad  ia  Motwil  U  laa. 
Co.  ».  B«^lo,  1W7,51  IWL  705(twiiiatioa  tbr 
a  Krtaao  liooaw) ;  aoo  alao  tiM  iwit  of  tbo 
Tana  iaaaiBaeo  otaaiiaor  far  INM;  1900^ 
Sbariaad  a.  Ia*.  Co.,  41 0  a  A.  507, 101  Pad. 
105  (iaooiod'a  oxpraMaaa  af  iatoattoa  to  ooat- 
'"     odaailtad) ;  1001  Stato  a. 


■itaoioido, 

aea,  —  Dtah  —  ,  75  Paoi  Ml  (dfoaaaad'S 
atotwaaata,  wbaa  dapartiab  ao  to  mo  dwHna 
tia%  adarittod) ;  155l8(ato  a:  Bawaad.  51  Tk 
404  (atatoMoato  aa  to  daatiaatioa,  odaUttod) ; 
18M,  CloToriaa  a.  Ooni.,  51  Ta.  757,  510  (lot- 
tor  of  tlio  ^^HTIT■^.  ftitiwn  1"'  liitoaliiiii  to 
moot  tbo  dofcodaat,  adnMod)i  1901,  Stato  a, 
Powar,  14  Woth.  54,  5l  ^aa  1111  (abartioe  | 
doooaaod'o  ototowaato  of  iataatioe,  wbib  pea- 
parioa  for  a  Joaraor,  adaittod) ;  1577,  Stato  a. 
Dfailduaoa,  41  Wio.  159  (abatttoa  ;  i' 
doetaratioao  that  aba  waa  toaatotiiai 
far  tha  porpaaa^    adaajttadjt 


(wbatbar  a  aeto  boaiiM  Oa  boahaad'a  dinrahd 
iadoia— lut  waa  a  gill  to  bia  wifc ;  bia  deck- 
latiaM  of  iatoalioa  to  piwfidr  woU  for  her,  ul- 
adtlod);  1517.  Sarfth  a,  MoatnotBotr,  6  T.  a 
Moor.  501  (MWo  dodaaatioa,  alter  priia 
daroo  to  twa  daiiahloia.  aot  to  dvo  dnrinK  lift 
to  aay  attar  dao^tota,  adirittH,  to  ahow  hii 
totawt  ia  tha  tiaaafar  of  a  abva  aftcrwanli  to 
aaattar  daaahtor);  aad  aaaa  of  the  caam  dtad 

at,  I  imTvotW  aotok  ariaht  ba  decided  « 
•  ■noad.  Omtrmt  HOlUoek  a.  P  rter,  II 
a  OTa.  597,  71  Vod.  as,  S41. 141  (to  dinpran 
tiM  BMkiat  of  a  ooatiaet  aa  alktgHl,  prior  dw- 
laialioiio  miag  tbo  Bogotbitiona  that  he  wooU 
■ot  ataka  aooh  a  aoatiMt,  asdodod ;  "■  state 
■Net  of  iataatioa  faap>itiwg  it  ia  ao  proof  <i( 
tha  iMt  itaaU,"  a  laaiark  wboIlT  unsound). 
Coaanm  tha  gaaoial  aal^oet  of  ondancini  tkt 
■■kiii>  of  a  oontraet  bjr  tha  plaa  to  niiiks  it, 
aa«i,||  Ul,  577. 

«Caaaaeitai ante,  Ilia 


II 1714-1740] 


STATElfSNTS  OF  INTKNT. 


I17N 

Yet. •■  •  Mtterof  pncution. CourU  ntiudlj nqoin aoiMthing mon  thtn  • 
«.gte  jmc^cl  .vid.no..  «d  will  not  mlmit.  for  ««npl..  th.  iwH^t  tLJ 
the  d««Md  wu  nwUncholy  or  that  •  thirt  pmon  ikd  th.  oonntry  i  BuT 
«„m,  j^«  th.  dj^  M  tcuidd.  or  a  thinl^..  guilt  :^;Sci.nftl' 
ta  co»«d«H  .nd  th.  th.  dm^tu^'n  plan  of  .nicid..  ^th.  third^wJ 
ph„  of  killing.  >.  on.  if »  h.»in.  th«.  th.  d«,l«tio«.  of  th.  dJSToI 

J*  tl  ^k'"  •  SH^  "^  '"^'  »»"•  ?«•"»  E«c.ption.^f^i„"; 
the  plan."    To  this  no  ob^^tion  awnu  to  bav«  bwn  ndaod  fora  tkird  «m.»? 

ZdlJI  «olad«L«    Th«.  ruling,  aw  .nti«ly  without 

(2)  In  a  numW  of  pwo«i.nU  suoh  dwslaration.  of  intontion  havo  b«,n 
excluded.  u.u.lljr  without  any  oth«  appa«nt  r««,n  than  th.  tuJpoS 
.pphc-bon  of  the  re,  ,«te  doctrin.  (pc^,  §  1772>»  Thi.  doctrine.  S 
hu  d«,  m  .on«  of  th.  ruling,  admitting  thi.  .vid«,c  (anU.  j  1726TbS 
£'°  "Ji!  ^"*  °'. ^T'^^'^-  Jt  would  b.  ^.11  i  the  Location^ 
the  f«i  «wte  dootnne  in  this  oonnwtion  oould  b.  wholly  abaudonod     Th. 

•tttenwnta  of  an  uiMing  mratal  oondition.    Wh.th«  thn.  accompany 

>  The  OMM  M*  aoDwM  mIk.  if  IM.144. 
*  even  ritod  aati, 


ir.  1  Ml  (mrdtr  bgr  paiMa ;  dwtMtd't  daofaim- 
titw  of  iatntioB  to  tunnh  iniddtL  weiadad. 


eMy  on  the  aatboitor  of  Om.  ».  F«kh.  M^ 


•imikr  raliaii) ;  18»7.  CUaue  *  K.  I  K.  nf  .. 
that  tba  daeaaaad  waa  at  tba  atotioa  aa  an 


lUeh  wu  later  eramurd  I     

camd  two  «ai4t»  bafara  tha  Siabart  raUa^ud 


wu  of  raoiaa  tiiaa  Mimrtad  apd  aBlmMni  to 
tk  niinaia  Canrt ;  tlw  faMrr,  ia  tba  oflaW  n- 
|wt  tad  in  tha  bomd  *daaM  of  tka  Northaaat- 


■dmit^iMdnSnt  aa  boar  bafen,  »hila  pn- 
pniac  Cnr  dapaitoi*.  that  aha  waairttCnS^ 

y'y?-.»'A»(«'wtfa>;*l«ttaroftbada. 
«J»JJ.  i»«Mtt»  aa  attomat  to  ptodeea  tba 

S?*ft!f  ^'S^  ^  '•  T*^h£.  Maaa.) 


Ml.  imiU  (IbmaiM 
llit>«.Pamhol^lSf  MA.* 


»»  Mr-«Sr.-  tbiMta  lytbi  iSaid  to     S?Si 
Wlh«»lf,a.d«dad.aii«J7tba8trt.WrnS     iJrTSS 


».  Wth,  JSS  Maaa.  tSjanwdar  bjr  abartbM ;  tba 
tafir'— *"-    -        -        ■ 


•f"«ioii  baiMlf, 


L%^  »•  >*'*«»  Ae 

-—- .  bow jfalaaliaa  Iha  opialaa  hUmr  ba 
Kn  ii  the  drauMlnaa  that  U  aerieoilr  ea»- 

CtainritliaeaapaaiMaafc,  |  IM. 
!»76,  B.  a.  WafaimiiAt.  IB  Oa>  n.  171 

iiim  ■"*——■- — ^* — — . 

!■»  ftom  her  ..^ 
Cocklwm,  C.  J, 


g«2rt£^.f^-£„Vij£.? 

a.  Sdwlti,  111  mO.  MM.  71  i.  W.  isTftaS 
or  pamaat :  tba  daftadaaf  a  Mida  aa  ba  to^ 
n^ 'iX^^'^.^  "•  >««*  «iBlBdad) ; 

ttoiM  deejaad'a  daebrntoaa  rf  totoattai  » 

d«rt««i^  h.sSt^s&'Sinrta? 

■m  »bM  bajiot  maMgr  aaon^  wara  neladad) ; 


i"*'»'.H.L;aatbaTaaldayirbe«H. »     -    -    —  -  - 

«-rBeN»«.yb,a«|,,„rtaaNit,a.d«irt^     -^  •^'"^wjw*' of  tba 


\^  .*?*».*•  /f"**"^  10  Or.  4M.  W4  (IBM.' 
dari  datadaafa  dadarationa  aa  to  •  pba  to  aa 
S«*»,  "»*  •Ojjjgr'  fcrdafciKtana  tC 

•■  *  "M^daraMaaa  of  tba  dasaaaad  aa  to 
"^     '  '   afthamndart 
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H. 
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■OBM  condnet  nlevuit  in  tiie  litigatioD,  or  aaj  moreiiMiit  or  "Mt^*  k  wholly 
iBunatorial.  The  labor  ihown  in  oertain  jndidal  opinioas  to  ditcorer  some 
"act'of  whkh  the  dockontioiM  "arc  «  put"  ia  waited;  raoh  apecolationg 
serve  only  to  oonf  uae  an  otherwtM  simjib  aitnatioa.  For  example.  Doe  is  said 
to  have  been  killed  on  Fiidaj  at  MUlTille;  to  show  that  be  was  there  on 
Friday,  a  design  on  Thursday  to  go  there  on  Friday  is  relevant  {antt,  §  102). 
His  deelaration  on  Thursday  ol  snoh  a  dsaign,  if  made  nnder  ciieamstances 
o(  natoralneae,  is  admissible ;  and  it  uanoot  make  any  difllBrenoe  whether,  at 
in  the  Herriok  case  (aii<(,  1 1726),  he  nttered  it  in  the  "act"  of  leaving  the 
hooae,  or  whether,  as  he  oat  reading  the  paper,  he  said  to  his  wife, "  I  see  that 
Boe  in  Millville  has  failed ;  I  shall  go  down  there  the  first  thing  tonnorrow 
morning."  The  departnie  from  the  house  is  no  more  a  material "  act "  in 
the  case  than  the  reading  of  the  newspaper;  it  might  as  well  be  argued  tliat, 
if  he  wiped  his  forehead  and  said, "  It  is  so  hot  that  I  shall  run  down  to  the 
seaside  tOHnmrrow,"  tiie  wiping  of  his  forehead  was  an  "act"  which  his  decla- 
ration charaoteriaed.  An  examination  of  the  doctrine  of  Verfaal  Acts  {poU, 
§  1772)  will  show  that  its  correct  application  gives  no  sanction  to  its  use  in 
the  present  connection.  The  sooner  this  doctrine  is  left  to  its  own  legitimaie 
sphere,  the  better.  Its  invooaticm  te  determine  the  admissibility  <rf  declara- 
tions of  design  or  plan  serves  only  to  confuse  a  sim{de  question,  and  to 
narrow  a  broad  and  naeful  rule.  In  the  fdlowiiq^  P****ge  a  jidicial  protest 
against  this  error  has  been  leoorded : 

18SB,  Start,  C.  J.,  in  AM  t.  Bagmar^,  «9  Minn.  474,  86  IT.  W.  6S  ^u  whM  eridenoe  oi 
ths  mnrdn«d  panon'i  ilatMaMU  m  to  haTinit  •«  sngsgiBMiit  to  matt  Um  defendant  wu 
admitted  ••  a  "  vwbal  aet ") :  » It  wm  not  admimibla,  in  af  opinion,  on  tbo  ground  tbit 
it  toodad  to  •  dianMteria*  her  Nbaaqnaat  aeto  and  Imt  dayaitun  on  Um  fatal  ride  toon  >ft»r 
dM  made  tiio  atatement,'— tlmt  it,  that  itwaaapartof  the  rm gt»lm,—tmt  the nuoa 
that  her  etatonant  neither  aeeompanied  nor  ahararteriied  any  aat  ralevaat  to  the  imm. 
Bat  it  wee  relarant  to  the  iteae  to  dww  that  aha  did  meet  tbe  deftodaat,  and  eridenc*  «( 
her  dadarationa  of  an  intention  and  porpoae  to  meet  him  waa  admiatlble  at  origiml 
evidenee  to  prove  that  the  did  ia  faat  intend  Jo  meet  him.*  To  wiitain  It  on  the  grovnd 
that  the  atatament  ci  the  dMiaaid  waa  a  part  el  the  ret  fmim  ia;  in  my  Jadpnent,  to 
aatign  a  wmif  reaaon  for  a  ewraet  eoaahiileii,  whiA  aaay  lead  to  eemplicationt  in  futon 


§  1727.  ■taaeaasMB  of  Datsat,  ia  SoarieO  OMea.  In  domicil  cues  the 
sune  class  of  facta  ia  involved  as  in  tiw  preceding  section,  i  a  a  condition  of 
mind,  here  usually  termed  *  intent"  It  is  worth  while  to  distinguish  the 
two  in  treatment,  because  in  the  former  class  the  state  of  mind  is  a  plan, 
which  is  merely  evidential  (ante,  }  102)  towards  showing  tiiat  the  act  pn^ 
posed  was  subsequently  oonaummated,  while  here  the  state  of  mind  is  itself  a 
bot  in  issue,  a  separate  element  of  the  legal  sttuaticm.    The  principle  uf  the 


*  After  dtiac  Mntnal  Int.  Os.  v. 
*i»)  Com.  ».  TiMMhtn. 


Hillaioa 


Oeeatlantlly  taeh  ttattmiBti  ere  (sdedtd  

BMiri*  bteeateMiM  ether  ptiaiMeia  alone  ia.  IISTV. 

roked  end  the  mtent  one  it  igaend ;  t.j.t  t.-    All 

IMO,  J«nUa«.liM.O&,  lUOtnai.MA).  nia«iiMrt 


180  (ckiady  on  the  aamw  gnmnd  tint  thn 
were  not  admlerioat  mahla  i4|tin>t  the  hmt- 
ebry  of  an  iMuraBot  poUey ;  on  thi>  rule  a»u, 

ftifther  dkitiBetiane  aa  to  dteUntioni  bj 
ar  a aiMH>,  ate jmiI;  H  ^i*^  ^^**- 


H  1714-1740] 
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Bflusaj  Exception  is  the  Mme  in  both  CMOS.  Bat  the  judicial  point  of  riew 
n  neeiTisf  raoh  etatemente,  hr «  almoit  tlmj*  been  that  of  the  Verbal  Act 
•Joctrine  (jwrf,  f  1784),  or  somiatimefl  tiiat  of  the  SponUneona  DecknUone  doc- 
ttiDe(jwrt,|1745>  That  the  preeent  ii  on  princiirib  their  tnie  pkee  i»  ahown 
bjr  the  fnqoent  adminion  of  expreasiona  of  an  intent  made  aome  time  before 
the  act  of  moriug ;  the  prooeaa  being  Uins  to  ahow  by  theae  aUtementa  the 
euttenoe  of  a  atata  of  mind  at  the  earlier  time,  and  to  argne  thei«f rom  to 
iU  continued  existence  at  the  kter  time,  and  thna  to  eaUblish  the  then 
ibaenue  of  the  intent  necesaaiy  for  a  domicU;  Uiia  could  not  be  aUowed 
•tader  the  Ywhal  Act  doctriaai 

That  declarations  of  intent  aa  to  reaidence  are  in  general  admiaaible  ia 
nowhere  questioned,  and  the  main  inquiry  is  merely  as  to  the  limits  of  time 
in  wliich  those  dedarationa  may  be  sought  Under  the  present  Exception 
the  acope  of  search,  aa  above  indicated,  would  be  much  broader  than  under 
tiM  Verbal  Act  doctrine;  and  in  a  few  opinions  tlM  true  place  of  such 
avidence  under  the  present  Exception  aeeoia  to  h^ve  been  accepted: 

1865,  M*rti,  J.  in  S,,0rt,  Blumtr,  27  Tex.  748  (sdmittinf  d«cl*)«tiau  of  m 
tatwtioutoNtoni  tea  foreign  eoantrjr):  "  Thoy  •«.  to  bt  creditrt  m  the  indn  of  hi* 
iatMitkm  wkm  not  uunaMMubto  in  tlMmwlTM,  not  ineonsi«tant  witli  oUier  &eto  in  the 
«Me,  Mid  not  andn'  einnuiHtaiicia  mMtiof  soai^eion  of  iiwinewily  " 

18M,^Mii(M,  J.,  in  YiU*  T.  W<M>am,  167  Ma«.  648,  88  N  B.  901  (•  notice  to  aa* 

•  MKfi  bafoN  iMM>Tiiig.  and  oonvmmtiom  witli  nfonnoa  to  MtoblidiinK  •  KsidnMsa 

Iter  nmoTliv,  wm  admittMl) :  "  Tl»  eluuig.  in  hi.  pi.),  of  abodo  might  b.  temponrr 

itaM  sttMidiiVit  D^cbraaon.  of  «  ptnon  aooompuying  »  ehwig.  a  hit  abidiDg. 
phre  !!•«•  alwaia  \ma  IwM  oompatent  lo  axplain  th.  ehwig.  a.  •  part  of  the  «,  «*. ; 
brt  d«!i«tlo»a  hi  a«A  e«*a  aia  <rfla»  admiadbto  oo  a  bnaKhr  growid  thM  a.  a  wurt  rf 

**!!L!''?T!*"* '*?"*•''•**'•  •■*'**  Thalntentio.ofthapar«)o»BioiriBgia 
(owpiteat  to  be  ptofwl  as  an  independent  fMt,  and  anything  which  tendi  todtow  his 
Mwtion  ia  making  the  change  -ar  »«•  •hown,  if  it  ia  free  from  obJ«*fc,n  in  other  pa^ 

titalM Deaiantioaa  whidi  indicate  the  atato  of  mind  of  the  deehmnt  natmSto 

l»«a  a  lagitiaNta  tambMy  to  ahow  the  intention  fdHng  Com  r.  1V«iathen.  «(p«rT^ 
The  duiger  ttak  dedarationa  maj  have  been  made  for  a  punwee  .  haaMtotti^ 
udMioBrfftam.  •  •  «nlMi  thay  are  mad,  nnd«  awA  drcttmataaeee  aa  to  gl»a  them 
MMeonrobontka.  In  ganaial.  aneh  eorroboratlon  ia  loMd  in  the  faat  that  they  aeoom- 
paayandaspiaiaaetawUafaafthaMalvaawoiildba  -         ""y««»»- 


Ko  doubt,  as  pobt«l  oat  in  these  paaaagee,and  aa  nqnind  by  the  general 
pnnaple  (ante,  f  1714),  the  declaration  moat  af^ear  to  hare  been  made 
BBder  droniutanoes  of  naturalness  and  without  apparent  motive  to  deoem  • 
•wi  for  tiiis  reason  they  on  oecaaioaally  rejected.*  ' 

■men  tliat  tkt  dtdentieaa  or  •■>!«*  an  nttii 
with  ■  rsfertno!  to  mmUm  tMttaott?  la  his 

^^  *  "•i*.  **'  *••  (*  •  «l«>hi»tioni  of 
intent  ••  to  nddaaav  uuilaiiwi,  on  u  laa*  m 

Fwhuatytoa»Mte(nN«*id«Mt,&p«lMHSd    HSTj-dSR  ^^*   •^miiribli, 


«  Knee  Hy  MtOemti  tndi  dechntioM  m 
Wt  with  m  ?<Tliil  Art*,  the  praowlnts  em 
Ml*  ranveaioatly  bo  euU  wt*d  oixbr  th*(  h«mL 

\[m86»,  Wetma  ».  Manaaa,  8  U.  An.  8»7 
\%mMt,  n.  J. :  "It  it  orilMt  tiMtt  in  moot  cT 


-=^  St.'-. 
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IITM  EXCIFTIONS  TO  TBI  HKABSAT  BULK         [Cwp.  LVI 

§1728.  attti  iui,^Umm.tmm,Mmmti3  0mm.  aimikrly, stetements 
of  intrat,  whtn  th*  charaeter  <rf  u  alkgod  «at  ol  brakraptoy  depends  on 
the  intent,  am  abo  adnuHible  on  tiie  pieinit  prindple ;  thoo^  the  question 
wbetiier  the  Verbid  Act  doctrine  is  the  doetrine  mUly  appliaable  is  not  free 
from  diflkaltj.  The  Oooite  he^e  abnoet  invaaaUj  tnated  thia  evidence 
from  the  latter  point  of  view;*  thoi^  oooaaioaallr  "wsh  oTidenoe  aeems  to 
be  accepted  under  the  broad  prinaiple  of  the  praamt  Exception,  a«  in  the 
foUowing  paiaiy; 

.u  *^;  '^'^S^h*^  Cwmdkmr.  «Mt,  13  Ark.  aOS:  "In  tto«Hof  the  bukrupt 
tt«dwbntio.  wbkhb.«.te,atth«tiaMof  Iwriug  Ms  baass.of  Us  intsatioii  of  » 
*>teg.  Is  fo,wM  no  upoa  Ids  ohmolsr  for  *«iwi^,  but  on  tbs  pt«s«a{rtkm  srisinK 

fr«  «iwis^  tiiO  whsis  a  sMnAss  SD  •«»,  Us  sotsaiporMy  dsdsimttoB  sooonU  with 
Us  rsal iatantioD,  naisss tbsrs bs ss«« rsasMi  for  misnprsssatinc Us nal intmtioa.' 

§  1729.   ■in    of  MM**,  SMae.,  «  mas^.     The  line  between 

motive  and  intent  ia  not  easy  to  draw,  and  ia  in  ppMtioe  seldom  oaref  uUy 
obawved.  Apart  from  the  pn^eiatj  of  nomoiolalae,  there  are  at  any  rate 
at  leaat  two  diatinot  thon^rta  iovalved.  When  a  person  shooU  a  gun  for 
exaaidfi,  the  hoped  for  naidt  may  he  to  kiU  a  bird  or  to  hit  a  target  or  to 
empty  the  gun  of  an  cdd  ehaqge ;  tbia'saealt,  oonodved  as  anticipated  by  Mm 
to  ensue  from  hie  act  of  piling  the  ti^BBr.  may  be  termed  Intent  But  the 
act  of  shotHang  may  have  been  indimd  1^  the  neoearity  of  obtaining  food  for 
a  BBeriorby  the  danre  of  wimmg  a  priae  or  by  the  fear  that  the  old  cliar|e 
was  ■ssloiii ;  the  oonoeption  by  him  of  a  spedflo  oinsnnstaMW  as  making  it 
desiiaWe  to  do  the  act  of  shooting  the  gnn  may  be  twmed  Motive  or  Eeason. 
So  far  as  tiie  jnesent  Mnseption  u  omioenwd,  nothing  turns  on  thia  distinc- 
tion between  motive  and  intent  Each  ia  a  mental  «i»^^itiffn,  and  each  ia 
thwHore  provable  by  emtemporanaoaa  dariaiationa.  Bnt  tt  is  necessary 
becaaae  of  the  Verbal  Aet  doetrine.  to  nrnminr  them  separate^ 

(1)  A  stateasant  of  mtmt.  aa  far  aa  made  by  an  acensed  parson,  is  con- 
aidend  dsawhan  (pot,  |  1782).  A  statawmt  of  intaM,  muds  by  other 
per8eH,doeeaotaofreqwndyoeM  iiia  gnaation.  for  the  leaaaa  that  the 
intent  iteelf  is  fesa  often  a  mrtaririnrfi^WBtfaet  to  be  prove*  More- 
over, whenever  it  itieleva«»Midth«a«dBepiB«aile,iti»o«Bmonl^aoonly 
whan  attmdkg  m  act  otiiafwiMi  ambigooot  aMi  eqidvoeaL  For  eiample, 
when  aaoMy  is  hMdad  over,  the  pasoise  artmn  of  the  aet,  wbaftar  a  loan  or 
a  paymaM,  wifi depend  much  npon  dw  kMant;  when  JmkI  is  occopied,  ^ 
pMsse  dbct  <rf  the  occupation,  wfaeOer  advwse  or  not,  wffl  depend  maek 
upon  the  ntaat  In  mob  oaaea,  declan^ioas  nnnnrnpajiiig  tin  act  will  be 
adaMMfele  as  coloring  »aA  oomideting  its  nipainsiice,  wnder  the  Verbal  Aet 
<ioctrine  (pott.  {  1772),  whether  they  do  or  da  n««  iad««e  an  asserCKm  of 

wteot;  aad  as  this  Inqpar  doetrine  safloes  to  aiait  iTorlimi of  mM 

tectmfu^nag  the  aet  the  ai^diaabaty  of  tk»  pnasBt  TririrMtfuii  (tno«# 
dear  enou^)  is  a  mm^  aoademie  famlnB.    Monover.  gt§m  #«  fmstf'f 

•Thsi 


sisM  m  Miiiim^it  tktt  *mi,jm  %  an 


«'""'^3  WAT1MKNT8  Of  MOnVEL 

•  i    »  ^  it     .  "  **« 

mtent  at  Um  tuna  of  tha  unni'v^^i  .^  ^     • 

intent  mi»^  .  '^iTarT-ZL-nt  ."^^  "T^  ^  dm>i«^„  «| 

ttona.  being  ordinarilj  oonstruabl.  rSskSf^'  '^^  P^"  *'"'»»• 
fcW  for  inrokiiig  ih/ ptZTZ^J^ ,'*f^.     Tl»»  i«  therefore  fittb 

of  mind  i.  «I,v«,t  to  Aow  ie  .tS^  Ld^  .  .  ^^'  «  -nbeequent  .ti«. 
J41. 396);  «.d  wWe,  thinui:^flSj1,lVS°^  («»^.  58  233. 
deckratioaa  of  an  ezistins  intani:  .^-iJT^  «  «»  mtonU  pnor  mr  aabsequent 
th.c."af.te.t.to,^M7lJf"£r^y'-*d'»i^bla  ApTfrom 
tin.  .pplicrtion  of  the  SplJ        ^^^l*  »«•«».  to  have  been  made  of 

nillt-i:X'1>?<£'r'tS^.r^"'--  '-  -tion  ia  «1- 

^fi.«co„cen..3;i'~^,tLtetwt^^:L-"^^^^    *> 
In  other  o.«»,  the  typicd  inati^f  i^  whth^^"^"**  <'^'  §  "32). 

the  customer-,  or  aervanf.  ^b^^Z  rf^-  «,"  ".^^^'^  *"  '"•°''  '»'« 
the  defendwit'e  pewnaaion  orrtZu°?«V    ?    ^^^^  *"  motivated  by 

-.^.Uonaof  thiaaoCC::i;Si;r»:iL^^^^^^         u-e  Of 

J«rpMe  of  it.  nriwM  aMmhei,  „d  itoToLSI 


fc«j^.    ^r™"*"  '""'"o  to  ii 


toSSrtllM^hS:fI„"fc:2L'^?^^ 

MnS'^A^  "Ti^W  of  tho  MlKT't 


I'laBBTOtl  of 
■fc  M  to 

Ninth*  ra 


»«'".  fto«  tUnTpw- 


_ ■/"■  ■■■I 

•■BwnkoM^irS 


'■"— '   ■•  •■»•   SI 


i»''J3SZ:i 


•SrW'ia  if'w*lSST!,t.*i'»'»'  *•  Mich. 

WMMHifolt^.  tooho»  Io«  ol^'SiB*.  to 

tfct  od  •ii»iiSrSrdIZw?^J!?2™*'« 
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EXCEPTIOira  .TO  THE  BBABSAT  BULB.         [Our.  LVI 


i  1780.  ■IHiMirti  of  — oMeB,  BIm,  MbUm^  IBiilln,  atai  WMt't  or 
•buM  BMtamiMia.— The  exiateoM  of  Ml  Mnotkn — hati«d.aMlioa,  affeo. 
tion,  fw,  and  the  liln  —  ia  nantlly  cyidaBead  b^  omdnol  or  bj  ntteniicci 
iodiraotlj  indiMting  the  fwling  that  in^iiw  thm  (ante,  ff  1715,  3S0.  894). 
But  a  deckntkHi  directly  aaawting  the  exJatoiwe  of  tiie  enotioa  ia  admii- 
aibk,  under  the  praeent  ExoepUon.  like  •  etatMBent  of  anj  other  kind  of 
mental  condition.'  The  uaaa  of  aneh  atateaaenta  to  imfmuk  a  witntu  {nnU, 
§  960)  and  to  prore  an  aeeaaHi  ptmm't  ai«<*M  {fotl,  |  178^  ftmiah  the 
commoneat  inatanoea  of  the  application  of  the  principle. 

A  apedal  application  ia  alao  found  in  actiona  for  alienation  of  afllBctioni, 
criminal  convenation,  divorce,  or  wifa^mnrder,  where  the  iiatt  of  afectioni 
of  the  w^fe  to  the  kutiand,  or  of  the  hoaband  to  the  wife,  becomea  material 
Here,  the  deckrationa  of  the  peraon  aa  to  her  or  hia  own  atate  of  affectiou 
are  admiaaible  under  the  preaent  principle.  In  moat  inatances,  anch  expres- 
aiona  are  chiefly  uaefnl  in  an  indirect  or  drenmatantial  way  only  (ante, 
S§  894, 1715);  in  aome  inatancea,  they  merely  atate  reaaona  for  a  depertun 
from  the  home  and  thua  belong  in  the  pieoeding  aection.  But  in  general  no 
diacrimination  ia  made  on  theae  pointa ;  and  it  ia  aaid  merely  that  declara- 
tiona  made  at  a  time  when  there  waa  bo  motive  to  deceive  are  admissible : 

188a,Sir/^.  PMiek,wfgKiag,  in  Wrifklj.  ra(*«i>,  0  CL  ft  F.  683 :  "  The  iMtna  of  »  wif« 
writtM  to  hw  hatband  Mora  Um  tiiM  of  aa  aUagwl  adoltaijr  are  admitted, . .  .  [tbougk] 
Um  «if«  baneif  k  not  ezamlMd.  Vfhjl  BooaoM  eradit  is  givm  to  bar  for  having  acted 
with  dneority  at  the  tima ;  and  bar  lattan  an  rseaivablo  to  aiiow  tha  state  of  her  affec- 
tioni  before  bar  elopaasoM,  bahif  written  at  a  BMcaant  whsa  sba  bad  no  purpoaa  to  aua««r 
ia  writing  tbefli." 

1880,  Aoytrt,  J.,  in  OtTeAriri  ▼.  Anb,  8  Watte  856  (tlM  wife's  dsdaiations  aa  to  bad  trMt. 
mant  bom  bar  bnahand  ware  oAmwI  to  abow  tiiat  aha  bad  an  indination  to  leave  bin, 
and  waa  not  entiood  by  tha  dafantert):  "Tba  aaotivaa  ...  is  moat  eaaea  cannot  b« 
abown  anept  by  bar  deotarattowa  moda  at  tha  tiata  to  bar  relationa  and  friends." 

18SI,  CaltoH,  J.,  in  Oakm  v.  Mt(f,  13  How.  ASS :»  Tha  latter  of  D.  .  .  .  ia  eompetmt 
to  prora  tha  atate  of  faelinf  ,  altetion,  and  aympathy  of  D.  towards  Ms  wife  when  be  wrott 


oood  rainioa  by  Uuhaa^  J.);  I88S,  Baker  ». 
5ii^,  U  Abb.  N.  a  »«,  aei  Onatead'a  deela- 
latiea,  attiauorinrinc,«rtkai«aiea  brher. 
inn,  adaiittad) ;  IMM,  HIm  «.  B-Oo..  14*  V.  Y. 
154,  a  V.  K.  414  (dM  Mnallcr  natal  valac  of 
a^fmtj  —  a  nmlt  of  tte  defcailant'a  aata  baiag 
in  tmte,  tha  phUaUra  teaaota'  tUlawaatt  of  tha 
raaaaai  Ibr  their  liamaailing  a  radaatioa  were 
admitted ;  pat  ^  the  Conrt  on  the  rat  fMto 
greaad) ;  IMS,  aaverioa  *.  Cool,  SI  Va.  7S7, 
101  (nowrka  of  the  deeeand,  aboat  the  tima  of 
leavfauL  atatiag  her  naaaa  for  kaTiaa,  ad- 
mitted);  1«»S,  Aeadaav  of  M.  Co.  ■.  Daridaoa. 
8fi  Wii.  12>.  1S«,  UV.V.Ui  (taaue  aa  to  the 
motive  of  ■  deoaaaeil  tenant  for  leering;  hia 
deeiaratiau  wbni  Ifaring,  aa  to  the  motive, 
adaritted)!  IMS,  Charley  *.  Petthof,  —  id. 
—  ,  B6  If .  W.  1S4  (tkeetrieal  <UBtraet ;  breaeh 
in  not  famiehing  adeqnale  aervieee ;  the  atate- 
menta  of  peraoni  ia  the  andieaee,  when  tearing 
the  theatre,  giving  their  reatone  for  as  Joinc, 
admitted  to  •tiow  their  nrativa ;  eamaare  Sliu 
•.  Thompeon,  M.  Y.,  ptH,  |  177«).     OnUnt 


18S6,  TUh  a.  Paiaooa,  f  C.  A  P.  102  ilon  of 
eoalem  aa  the  matt  of  a  atander;  drckmitioiit 
of  tha  coatmaefa,  gtriog  their  naaon  for  ceMiu 
to  bay,  aaetodad) ;  IMI.  Wallier  r.  Mwti^ 
S  Bich.  t70(Utel  ia  tattma  to 0..  oaiuiog  bmek 
of  prooiiH  of  anniaaa  by  O. ;  G.'e  (Utrnient  ia 
«eava»mtka  that  "aha  eotdd  not  marrv  tin 
phriatiff  eAar  laaairUg  and  laadiog  the  let'ten," 
mtadadaa  haanay). 

For  eaitain  eama  of  nttataoeee  by  moAa,  jn- 
hopa  daeidad  on  thia  principle,  eee  aiif«,  (  1971^ 

Far  a  diMir't  deehoatiaaa,  indicnting  liit 
OMtiva  in  an  alleged  /loodithal  toimmiuc,  m 
oatt,  H  108S,  lOM. 

Olatiaguiah  the  qanttoa  of  Uilifyi»g  <m  tti 
itaMi  to  one'a  own  iateat  (oofe,  |  681 ). 

*  1847,  Wdla,  J.,  in  Day  *.  Stielcnev,  14  All. 
8H  (admittiaii  haatile  eipr—loua  to  impMch  i 
witneea'  eredtt):  "  Hia  prriadiem  can  \»  knovi 
•nly  by  hia  espiaariona  of  then ;  and  thertim 
men  ueciarailBna  i 


thair 


I  art  tlM  tegitinute  endesw  of 
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iktbttw. 


•Hm  M 


ST'pSS.'"!!!*  *•'•  "m  i»m  Bot  MiMtdi- 


,  li»r»  nide  Won  tha  iii«rri«»» , 


•-.  i-«w.Hoo  or  WftotloH.  i  im»n«mi-,  .^u. 


!•••,  Rom  ,.  jmeiwii  jj  b 


iisroMpii  i!^,  «  "ly  '•  8»nl»y.  «7 


tail- iSi  PhaT^  "T  "m«  «  thdr  fed. 

^•tt ..  Batti,  107  id.  OM.  T«  trwTSJ,*.?.^' 

«i(».na{ioadM 

Mf  bit  twIiMi 


•fwifi-t 

am 


~~~->HVBa  VI  HM  wist  oa 


lino 


noipnoin  to  tbi  biabsat  rulk      [Cmt».  lvi 


SUteBMoU  of*  piwmt  «nio^  Otftar,aUrm,tUtftutfOt  tha  likcan  alio 
•qoally  admiaaibk  undar  Um  fnamt  timpdauf  although  siwh  vttnmncet 
havo  naually  an  indinet  tod  dfOMUMtantial  (ofoo  (••<«,  1 171S)  ntbor  than 
•  ditaet  and  aaantivo  ona. 

1 1731.  ■laiiMMfc  «(  ITflilta  m  BaMaC.  UttnaiMaa  of  opinioo  or  belief 
ue  uanally  eirouaMtantial  ia  thair  sigBifleaBoa  {miU$,  |  S66)  latlier  than 
diraet  awartiona.  Bat  ao  far  aa  tha  aiJatamw  of  an  opinioii  or  balief  in  • 
apeciflo  panoa  fa  material,  tha  pama'a  oontampomiaoiia  aaaartioiia  of  its  ez- 
iatenoa,  made  wUhoat  any  appnraot  nothra  to  daoeiva,  an  admiasibla.  Tiiii 
waa  always  raoogniied,  for  axampla.  as  a  {mpar  noda  of  {woving  athaism  to 
disqualify  a  witness ;  >  other  insUnosa  ara  natnraQy  rate.* 

11782.  mma4tT  aitssiila  by  an  Asewaea  >— an(>i»ass>  Uattw%QooA. 
wfll.Fwr.balataar  during  or  «l>w  tha  OaaO  feMlaai  OpiBiB— )■  StatemenU 
by  an  accused  person  may  involre  instanoes  of  almost  every  one  of  the  pre- 
ceding  sorts,  but  it  is  oonvanient  to  con^dar  tham  in  one  plaoa^  in  order  that 
the  neoeasary  discriminationa  may  be  made. 

In  the  first  pUoe,  any  and  a««ry  statement  by  an  aecuaad  parson,  so  far  as 
not  excluded  by  the  doctrine  of  oonfesaions  (onfe,  |  816),  or  by  the  privilege 
against  self-crimination  {po$t,  |  226px  is  nsabla  agawut  him  u  an  admit- 
sion  {ante,  §  1048).  Thns,  it  k  wholly  onneoessary  for  tha  prosecution  to 
eatablish  tito  propriety  of  snch  statementa  under  ti»  present  Bzo^>tion,  be- 
cause they  would  be  in  any  case  receivable  as  admissions.  For  this  reason, 
since  a  person's  own  statemmts  are  not  receivable  •»  kU/awor  as  admiKnons, 
there  has  been  a  strong  judicial  tendency  to  ignore  the  beariiq;s  of  the  present 
Exception  tot  statements  oBenA  in  favor  of  tiie  aocnaed.  It  is  therefore 
proper  to  inquire  how  far  the  present  ^indples  are -after  all  available  for 
anch  a  purpoae. 

(1)  StatomanU  of  tUtign  or  fitm,  as  already  notioed  (««<«,  1 1726),  are  in 


It*  iMMM  U  tkt  Mijhlierinri.  limlUmi  to 
■fcimtiM  Mtagi  pMdoMd  hi  a*     '•^~'    - 

U40, 1. ».  viMMt.  aa  a  P.  «»(•    . 

bjr  Hill— «  alMnMil  at  *Mwt  OmmM 


■III—*  tiarmM  at  nMwt  VDmtm 
■nilMt^  SIm  ptfMoa  Mt  biiac  MHid  ■ 


lorbadiljr 
ormeatolMiic'^;  ISSS,  SMt ».  Bddwin,  M 

Em.  10,  t<  fta.  ns  (taOm  af  a  i i  jitr- 

am  ihewiM  Awiftilania.  atbatttod) j  IMS, 
FiH|iU  V.  (rLaai^dhi.  *  Vmh  lU.  1  ft.  tU 
(fiat ;  taatiaMa;  to  aanfrinni  of  "  a  HMMial 
MUnf  of  iBwawrity  aad  ahnn  "  aad  tka  riatoaa 
oomlMt,  Mhritud).  OMaar  IMS,  ObjUiaa 
*.  Uon.,  —  Kr.  — ,  M  ft  W.  M4  (atitaaiwto 
ahoat  hadaMna,aartrfrf;  bat  kata  tka  atota- 
aiaBto  wan  pioiatUjr  aanrtiaaa  af « 


*  AK,  I  lite- 

adaiKdMiinaMaiiSl avUaaaa (aafe,  f  19S, 
aai  I  MS,  MtH  U  aad  tf  ). 

•  UM.  HathM^a  TiU,  14  Bow.  at.  Tr. 


by  a  4a-     wteah 


by  andn  aimei  Mitntt  Dr.  IL 
tmi  Aa  Hbantiaa  oT the  MinpoMd 
ImI  haU  to  ai|Mto  tha  tmu\ ;  •)>■ 
JaatadtoaahaHBls;  L.  a  J.  Bait:  '■Thittri- 
danaa  Jamfm;  ia  ia  iadictW  kr  a  cheat,  for 
aadaawriin  to  biaN  aa  aftinioB  ia  people  hj  hii 
Aaadalaat  paaaliaaa  ttat  ha  ia  baaritoh»l ;  . . 
■aw  ia  Mt  Ma  aa  aaMMSa  Aat  Ma  pretendiig 
hiiawif  to  ha  bawMMd  hwrt  that  oiiioioa  h 
Um  Mfbt");  ISM,  ■aCnakea  a.  W«it,  17 
Oh.  M,  M  (daalaiatiia  b*  aMndant,  soeiloa 
a  towia  BtaMaa  m  to  M-'a  aai^  u  to  wlat 
ha  nongiit  M.  waa  wafA,  aad  aaide  prior  to 
AaaiMnaMtlB.  adaittMi aa arUaan  arUi 


ii7» 


be  object«i  ta»    But  •UteiiMiit.  iJbJZTSSi^  '^  **"*  "**  •*»  »« 

•ccomptny  th.  w,y  «|  ol„u!25  ^  ^»**»^blo,  -o  fw  m  they  do  not 

"'"^'^'^^"-'-''otU.ilow.dto.^ke.^ue.for 


•The    

III. 

itntagL 


ling  to 


tiw„. 
Motim 


•HmmI) 


'sKl^^^S^S 


Pwd  on  •hMiwr  it 
'l  imt  «r  tJM  fw  «M 


<  On  Cr,  m,  In. 


Sard's  tssr'^jsLsr'iS 


■•ii. 
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I 


Umdl"  B<il  thk  oH^MliMi  ifipUM  aqMUy  to  mtmj  dmm  of  itoteiMnu 
•wWr  (Iw  ptHMt  iMivt^  and  !•  7«  Mi  tlw«|^  ol  m  ftitaL  Moiwver, 
tlM  BotkNi  of  "iMtUnf."  thrt  to.  "■rniiftwterit"  ovidnM^MMMk  tluu 
(Im  ■UtoMBto  m  f^M.  whfch  to  to  bog  Um  i^ok  qotltoa.  TiMn  it  ii 
f artlMr  Mggottod  UmS  ■!  My  mto  tlM  Mo«Md.  U  |«ilqr,  mug  bavo  blwly 
•ttcnd  tbeMMBtiaonU  fai  otikr  to  fuatoh  in  odnnoatvidHMO  touonentt 
kin  fram  •  ooatmptotod  eiiM.  .B«t  Imoo  (bo  aingdw  fiklkqr  to  eominittcd 
of  Uking  tbo  powible  tifekorjr  of  goiUy  ponoos  m  a  grouod  for  oxeludiiig 
ovidMMoiiitevordaponoaMtjrotFiwradfaiUj;  toioUwr  voids,  the  fond*. 
■Mobd  idoo  of  tha  pnanmptfam  of  innpoMMe  to  lopvdtotod.  Wa  alabonto 
tbto  pnanaptioa  in  painful  and  qoibbliag  dataU ;  wt  azpaad  upon  it  iMgM 
of  jodioial  rbotorio ;  wa  f  urtbar  naintain.  wKh  aantioMatol  axeaaa.  the  privi. 
toga  againat  aalf-orimiiiation ;  in  abort,  wa  axhaaat  the  lOMMUoea  of  natoDing 
and  atrain  tha  prindptoa  of  oommoo  aanaa  to  piotoot  an  aoonaad  person 
againat  an  aaaamption  of  guilt  «ntU  tha  ^ptoot  to  imaiatibto ;  and  jat,  at  tha 
preaant  point,  wa  durow  thaaa  ixod  priadplaa  to  tba  winda  and  make  tha 
praaami^on  ol  guilt  in  tha  moak  viotont  form.  Baoaoae  (wa  tay)  thii 
aeouaad  paraoo  mifki  ba  guilty  and  tberafoia  miflU  bava  oootriTed  thoe 
ialaa  uttaranoea,  thamfova  wa  aba^  axduda  than,  although  without  thii 
aaaumptimi  thay  indioato  toalinga  wholly  inconatotrat  with  guilt,  and  al- 
tiiongh,  if  ha  to  iuMoant,  thair  axdnaitm  to  a  orual  daprivntion  of  a  moit 
■atnnl  and  aflisotiva  aort  of  aridanoa.  To  hold  that  araiy  azpfewion  ol 
hatrad.  malioa,  and  facaTado  to  to  ba  raeaivad.  whib  no  axpnaaion  of  fear, 
goodwill,  friandahip.  w  tha  lika,ean  ba  oonaidarad,  to  to  axbibit  onnelves  the 
Twtima  of  a  nanow  whinaioaUty,  whieh  might  ba  azpaotad  in  the  tribuiul 
of  a  Jaifnya,  going  down  from  London  to  Taunton  with  hto  Itot  of  victim 
in  hto  pook^  or  on  a  -li^iob  "condamning  to  order."  aa  Zoto  aaid  of  Dreyfu' 
military  judgaa.  But  it  was  not  to  bava  been  aotieipated  in  a  kgal  sTitem 
whieh  makes  so  showy  a  panda  of  tha  paeaumptioa  of  innooanoe  and  tha 
lighto  of  the  aoensed.  The  qneetimi-begging  fallaoy  about "  making  evideoea 
for  himself  "runs  through  mnoh  of  the  judidsltrtatmrnt  Then  to  no  team 
why  a  deelaratton  of  an  existing  atato  of  mind,  if  it  would  be  admisiibk 
against  tha  aoenaed,  ahonld  also  ba  admiasibto  in  hto  favor,  exoept  so  farn 
the  eirenmstanoea  indioato  pkinly  a  motive  to  deoaiva. 

(8)  Statomenta  of  iiUtnt  at  motkte,  at  tha  Msm  of  tht  aet  Aargtd,  an  of 
eonise  admissibls  under  tha  pieaant  Bxoaptioa.  Whathsr  in  atrictneas  tha 
prindpto  properly  invdved  ''«  (ue  vnMot  one,  or  that  of  tha  Verbal  Act  doo- 
trine  (fott,  §  1772).  to  perba}*  ogm.  to  qoeation.  Practioally  there  can  be 
little  differenoe  in  the  result;  for.  under  either  prindpJe,  the  statenenu 
must  retote  to  the  preaant  state  of  mind  at  tha  time  of  the  act  MoetCooiti 
treat  tiie  qnestioii  in  terms  dl  tha  Verbal  Aot  doetrina.'    The  statementi, 


*  Oommn  with  thaw  tb*  aMa*  citad  <»!«, 

I  we  (hoaUlita  aridaaawl  bjr  aMdMt)t  INS, 
.  >.  PatebMtei.  7  Cos  Cr.  SI  (daetowttoaa 
wkO*  thiswiag  book*  hrto  •  Sn,  adaMbU  to 
fawn  tlw  iatMrtioa,  aa  •  •huf*  of  " 


■oaalThwirfagtlMBohraaaiiitam);  ISitCer 
mUw  «.  atrta^  It  Alk.  tW  (drfeudaiit-i  iMt- 
Ma«ta,attb*tilM  arUllbw  aaow,  u  to  his  nljNt 
ta  MiMa»,)idM{ttads  MBdoBiaioii  by  JohMM, 
a  J.,  %M(ad  4Ml«,  1 17U)  t  lt71,  HuBilbiai. 
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«>iMt  tk*  MeaMd.  teoMM  thTr  «it  i^   «W»  when  Uwy  «•  offeitd 
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of  antagoniam.  hoBtility,  loyalty,  disaffection,  or  the  like. -they  are  equally 
admuMuble  under  that  principle  (ante.  §  1780)  in  favor  of  as  weU  as  against 
the  accnsed.  In  still  another  aspect,  when  offered  for  the  accused,  they  are 
mere  instances  of  conduct  as  exhibiting  a  good  loyal  character  or  intent  and 
are  thus  sometimes  inadmissible  (ante.  §§  195,  367).  Whatever  the  mor^  cor- 
rect theory,  they  were  at  any  rate  long  admitted  without  quesUon  in  favor  of 
the  accoaed  on  trials  for  sedition  and  treason.  About  the  end  of  the  1700s 
the  matter  came  into  frequent  controversy,  and  some  of  Erskine's  greatest 
arguments  dealt  with  the  admissibility  of  this  class  of  evidence.  The  notable 
tnaUj  of  Thomas  Hardy  and  of  Home  Tooke  left  it  setUed  that  such  evidence 
was  avaUable  for  the  accused ;  and.  though  the  limits  of  its  use  are  not  clear 
the  theory  seems  to  be  in  effect  the  first  above  noted.i> 


«.  Statkmbnts  by  a  Tbbtatob,  in  Wili.  Casks. 

§  1734  DiffBrent  CUmm  diwiriiniiiated.    Statements  by  a  testator  involve 
principles  no  different  from  those  already  considered ;  but  the  superficial  cir- 
cumstance of  unity —  namely,  their  utterance  by  a  testator —  and  the  neces- 
sity  of  carefully  discriminating  the  widely  different  principles  appUcable  to 
superficially  similar  statements,  makes  if.  desirable  to  consider  the  various 
classes  together.    The  principles  of  Ealevancy  of  Circumstantial  Evidence 
t?!'i'lf^.o*o*^*'*°''*  ™®'    '^  condition  have  already  been  examined  (anU. 
SS  112,  228,  233,  271);  they  involve  chiefly  the  process  of  inference  from  a 
mental  condition  at  one  time  to  a  mental  condition  at  anoUier,  and  of  infer- 
not  that  be  eTidanee  f "    Mr.  J.  Hwith  :  "  f  Yes,] 
if  It  WM  .t  thut  meeting" ;  Mr.  Law,  for  th. 
proeecation  :  "  If  it  goee  to  the  whole  tenor  of 
hu  condaot ;  bat  a  man  ehall  not  be  justified  hy 
ieying  'God  bleee  the  king  I'  in  the  street, 
when  he  hu  been  damning  mm  in  hia  bouse  " ; 
Mr.  J.  Heath:  "You  ahoold  have  examined  to 
that  in  ehief")!  17»4,  Thomaa  Hardy'.  Trisl, 
24  U.  1086-1094  (Eyre,  L.  C.  J. :  "If  the  ..um! 
Bon  be,  What  waa  the   political   speculative 
opinion  which  thia  man  entertained  touchini  s 
refonn  of  parliament  I  beliava  we  all  think  thst 

Eton  may  very  well  be  learned  and  discovered 
be  convenationa  which  he  haa  held  at  any  ' 
or  in  any  place.  ...  But  if  the  declan- 
tton  waa  meant  to  apply  to  a  dieavowal  of 
the  mrtjcnlar  chaise  made  againat  this  mau, 
that  deelantion  could  not  be  reeeired,  —  as,  for 
iMUnoe.  if  he  had  aaid  to  aoma  friend  of  his, 
'When  this  oouTention  waa  planned  I  did  not 
mean  to  nie  thla  conTention  to  deetroy  the  kinx 
uid  Ui  goTemment'"):  1794,  Home  Tooke's 
Trial.  26  id.  844-««l  (the  aiKumenU  of  Mr. 
Enkue  and  Mr.  Scott  (Lord  Eldon),  and  tha 
oninion  of  L.  C.  J.  Eyre  deal  at  length  with  thu 
clua  of  eridenee;  and  the  "prior  sentiments 
and  oniniona  of  a  man,  very  pnolicly  declared," 
are  held  admiaaible  to  rebut  the  evidence  of  aedi- 
tiona  intention).  Oonirat  1809,  Le  Blanc,  J. 
(without  art^mrnt)  in  Joamh  Hamott'i  Trial, 
81  id.  48,  81. 


"  Compare  the  caaaa  cited  ante,  {  19&  note 
2,  I  869,  notee  18, 19.  and  pc^  t  21191^  the 
loUowuig  caaes  tha  CTidence  waa  admitted,  unleaa 
otherwiae  noted;  the  quoUtiona  are  merely 
"™^t^  J""  •  '»W'  "»"  of  inaUncee  : 
1«83,  Urd  Ruaaell'a  Trial,  9  How.  St.  Tr.  677 
•22  ("I  h»Te  beard  him  profeaa  aolemnly,  hi 
th«)u«ht  it  would  ruin  tha  beat  canaa  ii  the 
worid  to  take  anr  of  theae  irregular  waya  for 

i«*-5"!?7'S?;?'l'  '!  !«**•  Boeewell'a  TWal. 
10  Id.  214  ("he  kept  that  day,  and  tha  80th 
of  January,  u  a  day  of  faating  and  prayer, 
and  he  preached  from  that  text  on  fte  let 
Toothy. ,2,  1.    'Pray  for   kingi  and   all   in 

SS^i^u  >i  l*^  ^"*»'»'»  tSi  18  id.  89  : 
ie9«.  Oook'a  Trial,  ib.  872.  891  ("I  hare  hearj 

our  fleet  )  j  1710,  Dammaraa'a  Trial,  16  id.  682 
(  ;Atany  tuna  when  there  hare  beer  oublio  ra- 
loicinn  far  any  Tietoriea,  how  haa  ne  behaved 
?«•;?,'.''  ""•  FranciaFiancU'a  Trial,™ 
h-J  tluV  '  «??  *arr>tiM»  to  me  when  I 
H?n^l.-ir!  *;^"' "P.  fof  >>•  <"«1  often 
Wla  Tnal.  21  id.  877 ;  1781,  Lord  GoMon'a 

?J^Vm  'V*  S?*  '  ,"K  W«lk«r'«  Trial,  STd 
1188  (Mr.  Erekine,  for  the  def«noe:  "  MHien  a 

C  Vf^"^  -7  ""«"«  "dition  and  rebel- 
Iton,  ia  it  not  endence,  to  ahow  that  he  held  a 

If  he  had  aaid,  'Ood  lleaa  the  king  I',  would 
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ence  from  conduct  to  mental  condition.    KeenW  ♦!,       • 

te.ta«.,m.^nj;^S^at'  a?J?atrr"'^^^  <>'  * 

«a^  «  ««  of  a  particular  tenor  VaUh  J  l,  »  °^v  °'  '*"«'  "°»  «»*'^  to 
^particular  UnorT{Z)  that  Te  L  ^or  S  .^'.^  **"  °°'  rnade  a  ^nll  ot 
nlar  wUl  i,  or  ia  not  Ve^^^t ^a  ort^  °f  »»'«^  «  «^^.  or  that  a  partic- 
will  h«  or  ha.  not  been  ^^7edoT2::Z'ZlU^'^^^ul "  ^'^^'="^' 
kr  wUl  waa  procuwd  by /r««d  or  undtu^Z^i^ L  ^P  **"'  *  ^^'^• 
have  been  or  are  the  object  of  his  aS^  X^'  ^®^  *'"'*  "«'*«'»  Pewons 
eating  .W^,,  ,„e„  J,  J,^;»;^'';^  »^^ 

of  using  any  of  these,  it  is  essenttel  to  tJ«n  «amining  the  propriety 

the  fact  which  the  utteranceToffered  tT^  T™*"'^  ^  '"''"^  <«)  ^h»t  ^ 
relevant,  and  in  what  way  ^nd  r^fri  ^^''"^'  <*>  ''''«'''•'  tl>^  ^ct  is 
utterance  is  «lmissibleT;Sn« 7^'-^  "  ***  be  relevant,  whether  th" 

§  1735.   Anto-tMtuMBtarv  fi«.»...  ^     , 
««n  or  plan  to  do  or  notT  do  lT^Tfi.1.f^  "^  '"*•"**»»•    ^  de- 
that  the  act  named  was  o/wm  „<?^1  ^'^  ".'^''*^"  '«J«^'">t  *«  indicate 
coniiugly,  if  the  issueTwLrr  T^'TTT'^^T  ^'^'  «  ^«2).    A^ 
ular  tenor,  or,  whether  at  the  time  oTT,!.'^"*''*'  °'  "'^l  <>'  a  partic- 
the  preexisting  testomenta^  d^4  of  Z    ^  ''.  '""'^^'^  ""^  "^^^^^i"". 
v»nt(a„fe  3112).    Toevidl^Ttdest  S:n  "X"^'  "  "^"'^^  "'- 
of  his  existing  design  orplan  are  adm'ssiWrnnZ^^  the  person's  statements 
present  Exception  («„fe,  j  1726)  i^"   .A       ^*  «'°'"^  P"°'=^P>«  "^  the 
utterances,  in  letters.  in'tJe  S  of^^'^^oS"  T^  "^  '""^^  ^  °«» 
or  in  any  other  form.    The  admissibilitv^.    k      T''"""  ^  "»  "^to^ey. 
"J'[j7«;^tlined.  is  entSrseS.       "'  '"'''"°«'  ^'^  '^«  ?«><««  «' 

above  enumerated.  ilstatemTnte^J^  «««'nd  third,  and  fourth  sort, 
contents,  or  revocation  of  HSf^S^*  ?'  J'-J^'"*  the  fact  of  executio^ 
««ken  as  mere  auertion,  ofant^^i^^yj'^  """^  """P'^  «"?«=*.  to  £ 
o^^theassertio.    -ey do^not ^T^f^^^  rE^^L^^^^^^^^^^ 


P«"«  the  rtaf.  of  ;  U^XL..!^  '~^'^'  *° 
Sw  foaV.y  ,S^1'^*  T"  ,^^  tatention^ 
»  «>•  only  meSlr  •hli'h  "'"^'  •«»""  "»* 


JJ.^kmorton  ».  Holt,  180  U.  B^h^l' 
Pri-ing  .5tCSt^h^?thr.f"?JL'''«."''."'- 


th.  y^«„_dUtinct  kjd.°:f '^ISS^ir 
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any  other  of  the  established  oi,es.>  They  are  therefore  ordinary  hearsay 
aaaertions.  and  are  inadmissible.  This  is  the  view  taken  by  a  number  ol 
Courto,  represented  in  the  following  passages : 

tor  after  the  time  when  a  eontroTerted  will  ia  lappoiad  to  hare  bean  e»«nii^«.;i  i 

^  S?SS.^T'^."  "^  "^  ^'^'  •*«^^  li^ «  s..t;5JK:""' 

im,  WAU,  J,  ia  Qmek  r.  Qafci,  S  8w.  *  Tr.  449  (rejecting  .abeeonent  dedwation. 

larationi  ci  the  testator  in  eridenee,  for  the  paipoee  of  arriWng  at  hi*  geaeral  intenZ 

ing  of  his  wiU;  for  in  each  caees  the  itaU  of  his  mind  and  aSeotioni  ia  in  itaelf  a  mail 
rial  fact,  of  which  ^  watemenU  are  the  fair  axponenta  But  *^  tto*  tda'aTot 
are  w,«d«d  to  prore  the  fact  that  he  had  dSUd  and  emteSw  Z3Tnte£„ 

in  a  oert^  wUI.  the,  hare  no  other  title  to  con«d«we  than  the  rtatemenuTf  Z  o  h 
^^'it'^'^-^^^-'^'^'V^^i^canU.^.   Inti^isasp^rtlrCn:: 

1876,  MtUM,  L.  J.,  in  Smden  r.  Si.  Leonard*.  L.  R.  1  P  D  IM  9ia  /.  ^i-^^t.     • 
i<»on  this  point):  «  A  dedi^n  ^iU.7^\^i>^:J^;^^^^S^^^ 

.llr^'J:!**'?^'^/  "'  anything  which  i.  peeing  in'hi.  mtad  U  tt"^mefitL 
•imply  a  .tatemnit  of  a  fact  within  hU  knowledge,  and  therefore  yon  cannot  ad^  l 
nnlee.  you  can  br^ng  it  within  .ome  of  the  exc^on.  to  the  gen.^  ruto^It  wly 

r.^°jrJ^!  "°*  •  'tr''"'.*"  P™''  '  ^  whichinuted  in  the  dLlaraZ.    lTd<^^^ 
come  withta  any  of  the  rale,  which  have  been  ^therto  establidied.  and  I  doubt  w^tL 
itisanadTi»ble«iingtoestobli«hnewexeeptioM."«  <«««i»wnetner 

Stamd  Theory  But  a  few  Courts  (increasing  perhaps  in  numbers),  while 
facing  the  truth  that  such  utterances  are  used  distinctly  as  hearsay  Pssertions 
have  farnkly  invoked  a  tpeeial  excption  to  the  Hearsay  rule  in  order  to' 
admit  them.  It  is  not  clear  to  what  extent  this  Exception  would  be  carried 
apparentiy  its  recognition  would  depend  upon  the  dreumstances  of  trustwo^ 
thmess  appearing  in  each  case.    The  bulwark  of  this  doctrine  is  the  opinion 


>  That  tbtyin  not  to  be  taken  u  iMertiona 
of  a  fact  Monut  inltrmt  b  notad  ante,  1 14«1. 

■  In  tb«  following  cam  thi*  ia  the  attitDde 
taken :  1861,  Stdoea  v.  Stewart,  S  8w  A  Tr 
sap,  S2»  (deoluation  that  ha  Q  deationd  hb 
wUI.  ezeladad) ;  1S7«,  MeUieh,  J.,  in  Siuden  v. 

Hall,  10«  Ala.  84, 17  So.  187  (dnslantious  M  to 
a  trtUa  noD-exiitenee,  «xelad«l) ;  1879,  llaraar 
».  Mackin,  U  Boah  441  (daelantinna  that  he 
had  made  a  will,  no  will  being  foaad,  ware  i». 
jeoted  aa  baanay ;  tbongh  the  Oonrt  on  the  eri- 
deoee  wnfaaaed  that  "them  ii  haidly  loom  to 
doubt  •  tlut  he  made  the  wUl ;  Sugilen  ».  St. 

/.•.'Jf'f'i'  1*?"'  O""'"*  "•  Klliott,  1  H.  »  J.  1 
tr  n  HJ^  ""^  •  *>•'•"  •xelnded):  1898. 
WalU  *  WelU,  144  Ho.  198,  4S  8.  *.  1096 
(deelan^ona  that  he  never  made  a  will,  not 
admfaribla  to  diaprore  the  making) :  1880.  Bor- 
lan  a.  Meeker.  28  N.  J.  U.  278  (deohiatioaa  aa 
to  the  aon.«xiateDce  of  a  wiJl,  ezelndad:  aaa 
quotation  padU  1892,  (Jordon'a  WUl,  80  N.  J. 

jwved) ;  ISat,  Dan  ..  Brown.  4  Oow.  490  (deil 
laiatHwa  aa  to  the  eziatanoe  of  a  wiU  and  when 
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to  Snd  It,  exdoded) ;  18S8,  Jaekaon  r.  Betta,  « 
M.  Ma ;  1844,  Grant  v.  Onut,  1  Sand.  Ch.  285, 
ZS7  (deolantiouii  aa  to  exeention,  excluded,  fo|. 
i^  S",-";  l""^) !  IWl.  iannedyV.  Will. 
IWS.  Y.  188.  80  H.  E.  443  (itane  i»  to  the 
revocatioB  of  a  loat  wiU ;  daeUratiooa  not  «d- 
nltted  to  ahow  ita  exiatence  at  the  time  of  t» 
tatrix"  death) ;  1901,  Karp  ».  Edgington,  107 
ttm.  33.  «4  &  W.  40  fdeSaiatirai;  not  ciearlr 
ya^^  ty  *^"  nuJdng  of  a  WiU,  excluded  j 
foUowing  Throekmorton  •.   Holt,  U.  S.  •  th* 

?^1*°"^'*'^  ■"*  ""''•  *•>•  P"P"  dlatiiiftioM) ; 
1888,  Kennedy  r.  Upahaw,  84  l^x.  411,  4!7 
(foiBenr  of  a  codioU  ;  teatator'a  declarations  thtt 
be  had  made  no  eiuinge  in  hU  will,  exeluJod): 
1901,  Throckmorton  t.  Holt.  180  0.  S.  552,  21 
Sup.  474  (bnnit  doeament,  aeat  anoarmoiislv  to 
the  probate  oaee.  after  alleged  teatator'a  death  j 
bu  decUrationa  indicating  a  atAte  of  mind  u 
to  revocation,  excluded :  poat-teatamcntary  dec- 
^twrnaotflC  ananedflad  Und,  exclude.1;  fol- 
£■?«  ^""  '•  ""kw;  eonftaaed  opinion; 
airian.  White,  and  MeKanna,  JJ.,  di«.; 
Brown,  J.,  aoe.  aa  to  the  i«Miit  of  the  cim 
only). 
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—  §ir3« 

of  the  Maater  of  the  Rolls  Sir  n«/i.»»  t_     i 

j-dge  of  the  1800.  in  theTui?:^^^^  „C^  "l'  «^*«'*  ^"^'^^ 

In  the  following  pa.«^.  ^  ioct.inett^Z^l^''"'^''"'  ''  *'""«''*• 

Unt.  of  hi.  will.  .  .  .  HavfaJ  «g.H  to  tS  ^„.T/  •  '^^'^  ''•«'•'''"«  '»»•  oo- 
tl>e  Court,  of  tU.  oounby  to IdrnhnZo^.T^.t^  ^""^^  "'"•'''  »""*  i-ducrf 

.qually,  p^rbap.  I  rtate  tbe  ca«.  .  m,lLhll^        l  I*  '"  *'''•  ***•    When  I  ut 
in  which  it  U  laoumbent  up^TMbS^Ii^t  J'oST"''  '^  *•?""*  "  *"'  "-  *«  the  worid 
it  i.  the  oa.e  of  a  let  wiir^ATcTt  .Wm  !?"'  •P"'"''""  '»'  f«^»d  or  wrong, 
role,  of  .Tidenca.  which  wera  S^.  foTtto  "  1^1 '".T^T:  "°*  "'^"'^  *»  «»tri^tie' 
pided  b,  thoaa  gnat  prioeipirwhioh  haw  »^    J""*^'^"''  **"""'  -"*  !"•«<».  bo? 

rt%^air„-d-:u-^-^-^^ 

a  n,.n  who  ha.  n^  hi.  ^KSS^^  *?'"  7^"*^'!?  'o  ""  "«"»'.    It  Hwo^  tSU 

tokuow  thacontanu  of  tb.  i^SllatKLreL'-ti     I?^^^^^  v='  """'  '^  *^ 
he  en  have  no  motir.  for  mi«»pr8«,Btinff  u!L  .".  "  •"  'P^*  »'  *»•  PWTJdona. 

Generally  .peaking,  .tatement.  of  thi.lZlT-l^  ..    •'■'*"'•«'»■  reapecting  hi.  will 
maybe  pat  on  «/««.  fooUnVwirth,  dLu^"^"?  ""^  V""*  ""*  •""•  »'  •"<««^ 

of  pedigree I  am  u  .  fci  to  MTwhTw^         I   """"'*'*  »'  *  '•'"i'/  «  niatteia 

for  the  two  purpo...  joat  «f«^  t^t  .hLj^ot'l"-    '"^"'^  ^  '"''*  *»  »>;  ^i^ij^,": 
patent,  of  the  wilL    If  the  exeepUon  L  t2^i":J,,*t,^"^'f  '^'j.^^  "  P-^-ng  the 
evidence  is  admitted,  on  Mcoant  ^  the  I««l?l  i      ".     "'  '*''  *•"**  "elude,  hearur 
why  .hoald  it  not  be  for  another,  wh,«^Kl'*•"^^°'  *  '•^'' '»'  »»«  P"  W       - 
equal  ab»nee  of  motire  to  .p«A  JS-^^  «•  an  equal  degree  of  knowledge,  wdw' 

Jr/r::ii"r^^^^^.  1«  ^•"':  «.  «  ^.  =.  .«:  ..8„cb  .ta*. 
thit  they  «,  ««,etime.  made  b/S^,  SJ.  .  '  **  **""  «^  «"•«»».  '<"  *•••  w-o^ 
enriou,  friend,  or  expeetanf  rlii^'"  B^t  SL^ZlT^T"  f  """-^""f «"  -^g 
open  to  thi.  objeedon.  Tlwy  «  X^,'^^^"'' *"  "-«-•*  bar  .„^not 
•ppa«.ntly  had  no  lnterert^thee.tatoofthl^»  '  *°«*"'«*»  fri.Dd,-one  who 
,«iry  by  him  made.  Condderin^STd.^ml^'T'"''  "^  »  "•?»''-  *«  any  i«! 
♦-t.tor.-u  a  ttm,  when  .tk,  ta^S.tS^Zt;'""*  *""'  "•"■  -«•''  »>/*• 
l«  "^emingiy  ,««g„i^  thrt  «;  deatt  ww  .  neT.^i^int''  Tu*^  '•»""*-'  •»•*  "hen 
upon  their  f«»  the  ,«y  imp«,  o,  .*:^^'°r '""'-'^tj.  -  «>ey  appear  to  n.  to  bear 


» .uppo«d  «»ort  wiS  CL ;.  sf'T.? 


oonrtant  haUt  of  talUna  to  ererr  »n.  -j.i, 
whom  he  cam.  into  contact  .  ^Z^,^ 

P^  S.'l  "w^cSu^na'tuWl,  'h  .V» 
nl•d^  admitted),  ISw!  &  B,!!  m  T    li  "r" 

^mitting  d«^Uon.  MTi^n'SoinwV 
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thd 


Tk%rd  ThtoTj,.    There  ia,  howew.  still  a  third  view,  agreeing  with 

•ewnd  m  80  far  as  it  admits  the  declarations,  but  reaching  the  .-^snlt  by  a... 

other  mode  and  without  invoking  a  special  exception  to  the  Hearsay  rule 

The  testator's  deckrations  may  be  conceived  as  either  diiecUy  aswrtin,- 

h«  belief  (i.  e.  that  he  had  or  had  not  executed  or  revoked  a  will  of  certain 

contents),  or  as  indirecUy  and  circanistantially  indicating  such  a  belief-  in 

the  former  view,  they  are  admissible  to  evidence  his  state  of  mind,  under  Mie 

present  Exception  {ante.  §  1731);  in  the  hitter  view,  they  are  admissible  a.s 

oreumstantial  evidence  to  indicate  his  state  of  mind  (anU,  §  271).    Havinc 

thus  evidenced  his  belief  or  consciousness,  we  may  infer  from  it  (backwards 

in  time)  the  doing  of  the  act  which  produced  that  beUef  or  consciousne^ 

{.ante,  §  176).    In  other  words,  by  a  double  process  of  inferences,  from  utter- 

auce  to  belief,  and  from  belief  to  a  preceding  act.  we  aigue  that  the  testator 

did  or  did  not  execute  or  revoke.    The  propriety  of  the  second  inference  i,  a 

q.esU'u  of  relevancy,  and  has  been  already  examined  {aiUe.  §§  176,  271)- 

the  protnety  of  the  first  inference  ia  judiciaUy  expounded  in  the  followine' 

passages :  ° 

1878.  Hanntn,  J  In  Kten  y.  Xeen,  L.  R.  8  P.  4  D.  107  (•dmittiag  sabseqaant  de.lara. 
S.h.TrS.^  denying  th,,xUt,nc  of  .  will  which  wm  lo.t,ti..i2L  beintLto 
whether  it  h«l  been  reroked):  "A  statement  by'the  testator  that  he  ha.  sltend  hiMd 

LrihTl^K  eviden^  of  the  fact  of  the  destruction  of  the  will.  i.  evidence  of  ntenZ 

Irtlt^rsi'^''"''''""'^''"^''^ 

1876,  Uannen,  J,  in  Sugdtn  v.  St.  Leonardt,  L.  R.  1  P  D.  203-  "R  II«.«n«.  ..  i  j 
in' hSTLtd  Slf/th""**,?*"*""""'-  f'""<«^"-  .xisleL  of'Se  win]  ^^wTag"  eS 
L.il  reTkedTl  r^'J!*/:  ""*!"*  "  '  """  '"'^'l"'""/  *«*»"»»  it  which^he  .1 
wh?nThtJ  L  ^  ,  the  conclueion  that  he  had  act  in  tmet  «Toked  H  at  a..v  ti.u. 
when  be  J««i  the  opportunity  of  getting  accen  to  it  ...  I  come  to  the  flon<,lo.ion  th  J 
Ziti^'^r-u^'^^  'te-t  period  of  hU  life  Aow  that  he  di^uX  Z  i,  ,1 
I?!!.       !         .  *  ***  '"•*  '•'"'*  '^  P«»«Ption  that  he  had  revoked  i? 

to 


Conoly  ..  0.,1,  «l  AU.  11«.  U4,  $mNt  (exe- 
cotiOD  and  lots  having  been  evidenced,  the  t««. 
tatnt  8  letter,  ipwking  of  having  made  her  wUl. 

«ri7V,=S'*/"'".?^>'  IMLPattenon  ..  Hickey 
8«  Ok.  159  (uttbaecinent  deelarattona  of  a  taatator 
Indi  iatinj{  the  oon-existence  of  a  will,  admitted 
appatentiv  a«  an  exception  to  the  Hearw  rale)  '• 
1S95.  Mobonald  ..  fi^nald.  ifsTSf  M,  41 
M.  L.  31S  (statemento  deaoribing  a  will's  con- 
tenta,  admitted  to  nhoir  oontenU  and  non-ievo- 
Mtion);  1898,  Scott  v.  Hawk,  lOS  la.  4«7,  78 

ination  of  the  instmment  and  the  sisnatntea 
thereto  .lecUred  it  bi«  will,  i.  coavindng  evi- 

^"S  H,^^  ?'''"."'  »•  *''"'*'  «1  K"  M«. 
.,,; '"  (aeclarationa  a«  to  contents  of  a  lost 
will,  a.liBiMiMe) ;  1900,  Mailer  v.  Moller,  108 
Ky.  611,  8«  8.  W.  802  (declantions  sdmiMihle 
to  show  contents  s  no  authority  cited)  j  1898, 
Lambie',  Esute.  97  Mich.  49,  87,  M  N.  W.  S2S 
(after  evidence  of  a  revoking  will,  tesUtrix's 
declarations  that  she  had  cha^  her  will,  re- 
wived  1.1  corroboration);  1898,  Lane  p.  Hill,  88 
K.  M.  275.  44  Aa  393  (teatotor'a  declarations  a« 


the  eontesta  of  a  loat  will,  admitte.!,  «■ 
ssly  on  the  principle  of  Jessel,  M.  R.,  in 
Jngden  v.  St.  Uouards,  as  a  apecial  exception  to 
the  Hearsay  rule ;  declatiUona  aa  to  its  eiecu- 
V?;.i,  •<^rataslbl^  bat  only  in  corroboration 
S^n  l''2f"i"**'""*">i  *««.  SraU'y  "•  Oain- 
bUl.  3  Head  1«  (sabMooent  declarations  of  the 
dertrnction  of  a  will,  admitted) ;  1877,  n-Mn 
».  Alexander,  9  Baxt  804,  806  (declamtimn  l.v 
•!-''*'•!'"■'•"*  ''•  ""^  ««n«l  the  will  lu  th'e 
'"^!?"^P7""'*'  "J'nWWe  in  corroboration 
as  the  declaratioo  of  the  only  iiarty  havinir  s 
veated  interest  to  deelsie  the  ihofe 


lie  tnith' 


approving  Reel  r.  Beel,  qnoted  poti,  i  1738) 
1,27-      - 


S3M 


Tynan  ».  Paschal,  2y  Tex.  300  (aswrtions 
to  show  the  execution  of  the  will  and 
U»  rebut  the  inference  of  revocation) :  l»0.i,  Mc 
Elroy  ».  Phink,  —  Tex.  —  ,  76  8.  W.  753 
ifllL  V  "^w^^d'a  statements  that  she  had 
OMtroyed  it,  forcertein  reaaons,  held  admiwiWe, 
being  tioated  aa  an  exception  "  confine.1  to  the 
eaae  of  a  lost  will  last  in  the  custodv  of  mm 
person  other  than  the  tssUtor;  caieful  oplnioa 
by  Oaines,  0.  J.).  ' 
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x  such  d*)Unrtlo„,  M«  frequeuilv  mJefo,!^  „  "hould  be  r^h^  ^ju,  -^j  ^^y'  " 

wuh  F.  B.  bM  .11  the  eridenee.  of  ,iSJ  Ind  iSi^v^T  '*'••    Tha  oonv.«.tioa 

or  wb.«  th.  obj^t  w„  not  «e«l,  to  rrAor^^  "^"^  "  *'•'»''  "'*»»'»  ««  '««k^ 

impertinent  ouri«.itjr.  .  .  .  H.re'ta'ti»t7uta^  'J^JLu'^'T^'*'*  •"»'J«"  «>'  »-»«• 

.v.„^  wd  .bo  .p«,uUtio„.  of  th.  prS.  Su2  of  ^  ""*  '^•""'*  »»  pc«o«.^ 

"  ^  u..  H*««n«.  of  «.at,  «d  i«<2tu':^"n're:i:?rdS'tr"r  ""^  -  «"- 

Biitt«l,  Hiwrtiog  the  eziitence  of  ■  will  th.  {^. 

(lame; ,  Id/a,  Keen  n.  Keen,  L.  R.  8  P.  *  U  in? 
quoted  M^pra);  1874,  K.  ».  (Wmm.iTi  ' 
C»e),  ClX:  of  0.  J.  VkSS^^^-'r^n™ 


ioadne  he  had 
of  November  ")  j 


".  •uuv  niouia 


of  •  teitttor  that  he  bed  nude  >  will  »r  »i.. . 
of  (STninrniT  wit  .?"™2.''  "I*^  •'^•'•'«» 

lf*2|  2*7»»  »•  Behren..  47  Oh.  dt  m   8»' 

oertwnly  doe*  leeni  etnnse  that  th.  m.»  "  1.        *■"  "•••  **•»  deitroTed_Mi~-.»i         ■  "•'  • 


reTocation  of  a  loet  wMI)  •  ism  ^i*"  *''•  ""on- 

^-^-=nt»5rS'?^^^^^ 

•dmitted  t2'ah«J't^f.S'i5l?*"?y"> «  »*«. 
but  niw  not  fc !-!?    ?  '"v'*'*  '*•''  execnted. 

IP.  4 

"ins 


th,  theolTif  HMn?n  7?.~^J^«?^d™« 

Mnwii's  Wi  1,  40 Conn  8117 /.  i^rir'_i  ,." 
^f^r^  and  tie  t^t^  SLW. tt"*b^: 
deckrauona  indioatiuc  hia  beH«f  ♦!..♦  fk'    tS 

wed  iMcIc  to  the  concluaion  that  bedid  «S 
deitroy  the  wiU  animo  ft,oeandi)-iaM  TkJ^ 
morton  e  Holt.  18  D.TS^iUTi  ^Uon 
•a  i»u'  of  fonerv  of  a  will  ^th«fii.li„~  J  l2" 
toUtor  towariil  the  iJtk..^jT/°''*i  "'.*''• 
with  them  and  .»B^t'T!S?.f  "'*-  "^^  rr'«t»on, 


^.h:^emV.7.r«^t'irt?:?„^tTo25  i'S^F""*^^.  o-s.'-^nf to 


«•  "'uppletory  proof."  "lidrA.  t-""!!'"""!.'' 
•tate  of  mindV  ^«  teat^S,  •  *  ^1/''°':  "*• 

«rti'ii"f^'- fir's 

i-rfki.  _  ^'       ."'"^  •"  >»»«  •poken  ftlarl* 

.CLT'rjh"ri.!!:5  irv\^l^^ 
H.Pi..B,e;r'A.V5.jss.JS.iLtf 


half.  milhVww.'  berdrt*""/  '  *?«  »' 

to  be  accented      5^/^fr^ 7"-"  "*  ""•  intended 
^-  theTpS."^  i.'ifcf  8-rL^^drS 


dm 


f ' '  t   ^  *  > 

>'■; 
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been  pdnted  out  in  the  foUowing  fZ^  ^^"  **'  "**•"""*  '"'^<' 

thU  white  UWng  !>•  n,T«  kn"^rtti^SZr«Tl^J?.?  ^l  °^  "*""°°'  ^  'l-o" 

•ome  force  in  the  Mgument    Bat  tUi^H^        ."*"?  wew  io.  there  might  be 

«d«iAert.t«n.Bt.e.k,«kS«dln3,Stod^r»u°''"^Ir'^^^^ 

WW  uisHiior  u  eoneedea,  and  the  inquinr  is  meielv  aa  *n  fi,»  ^.  ■ 

i'Uent,  whether  it  was  revocatory  or  notT              ^  «««»2H,«^.;y 

(a)  Declarations  of  intent  a<  th»  tinm  nt  tw^  — * t 


^•iffSL»Sr-'SS3s;t:s 


fliwl  MUement  of  th.  l.w  in  EoC  «  .nb! 
MqMDt  omniont  bare  poiuted  oat  f  1888;  Wood- 

{H»KheU  UO.:  "I  donotd«l«  fc  bTuudVr. 
m^ority  of  the  Coart  of  AppJd  L,  Su«ieii T 

tt.  te^^u^'?".*'*  point-  I  h.Te  ei^mwi 
tte  donbU  wMch  I  enterUin  ;  ell  I  deti^WTto 
taere  the  qaeetion  opeo  ihoald  it  hereefter  come 
before  your  Lordd)5pe'  Hook  for  deS^! 


2388 


fimiUr  etetemeoti  wen  nude  br  tdida  ni.-i- 
bom  «d  FiUget^d) .  WMUtilfJlSl'j?*^- 

roBBd;  the  defenduiti.  to  prove  that  the  will 
had  b«in  ezecated  in  daplUte,  end  that  Th. 

«,?t^1?^*  °*'™*)'"  teeUtrU'e  dicl.ratioM 

th?n!^„^/"?'  !f"*P»«>.  «t  did  not  authoru. 
^\^J\^^V^^^  "  miBeient  proof  that  a 

*  The  caaaiaM  then  oolleetad. 
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(J)  But  liBoe  tbe  qnettion  is  h«ra  mewl,  one  of  the  exiatenoe  of  .  .ft.  «# 
fflind,  majr  we  not  infer  the  testator's  then  »tMt»  of  m{„^ T  t  •  *"  "' 
mind  it »  prior  or  subteinunttimsnL  fcTJr!  /  T^  '"""  ^"  ""**  "/ 
vsncy  al«Sr.x.m3S^1r241  2^?^^^^  The  principle  of  Bele- 
.Wdenoe  of  this  prior  ^n^nentlu^lt^^^  l"'''^  *■"'"  '»"«'•  " 
,ob«q«ent  time \re  JmSj  S.I^llrt.K'**"''*'  **  *''•  P™'  «" 
(whe«  the  point  h.s  Z^ tplicW?^^  j'  *"' "  ^^^ ^~"'*'*^ 
««h  the  result  by  the  above  .iSt^ll'nH,  •  "^^^  '*"*"'=*^y 
cew  of  inference,  and  adiTthe  uS^^  Jj!  °*''"?k'«"''"  *'"'  '**'»*''«  P"" 

Hearsay  exception.*  It  y^mLn^SLtfJT^''^' "  /•^•"^  "'  *  'P*""' 
theoiy  of  Mr  Justice  HaLen  TaiS^  J^T^r'^r'^'^L^'^'^P*  *"• 
the  present  doctrine  when,  th-  .«♦  #'j  ^'  ""'  nevertheless  accept 
there'when  P^JSam^Sr^^tetnl t^^^^^^  ^^jonceiei;  becauL 
required  fronfSe  .ubse,uent^r TfrndTthT^Xtrwht^^^^^^  Z 

«r:is:rEs-ai:id^rj::;3T«iTn34)"^^^^^  °'  *^- 

in«veralasp«,ts.    Thechief  distinctio"  fa  bJtwiithl^ir^^  '^"^'^ 
tion  o/the/iut  of/raud  or  undue  iaiZ^^I^J^^^  "  '^"''  '"^- 

.telybytheHear..y„le-..ndtheJrasinJ°;S."(£S7or^S:£ 


*  At  in  UMMtebiiMlta. 

Mmd  it  were  admUM,  on  tha  mrlolJuS 
tl»on-) ;  IMl.  Patureon  ,.'  Wck.^  srGk  W 
(«  will  hinng  be.li  torn,  »uhMaiiit  !«»«.« 
rf  the  te.utor  imlioetini  iirfSJ^S  tSXT 

torn)  i  1807,  Collegu  ».  BHrD^  67  He.  4S8  (• 
will  .M  found  ton.,  end  tb.  teiutor'.  deSeii! 
J^i  iL»^''•  "J'-^e  '»  »•«•  •«l>nitt«l  to  A^ 
hu  belief  end  inteiition  .t  the  time  u  to  reroST 
ton ;  fonr  jndg.  di.«i»ted  on  the  ground  STt 
tie  decltratunu  wen  paralr  heanf*  ..»•?.. 


ft^^'^ii^^}''^^"'^*^  eondnct 
imm  V  "  ?'""'  ««!nton,  kdmittod)- 

1880,  Umjtt  r.  Smith,   8  Mich.  8MI /.  «ilf 

time  of  de«th  wen  admittot  to  ihow  L  itil! 

of  mind);  1880,  B.tt.  •.  J«k«»i,  eV"d.^78 

W^worth,  C:  "Whw  th.  qnition  £  m  to 

tt«  intjnt  prMent  in  u  «iniToil^  peiiW,  . 

te.th  J!^"  J"^**™*^  reTOMtion  d»t  be 
train  M  attramf  a<  a  BMM.i  ._il.> .  "/.  ^ 


Jw-iiDg  to  Aow  a  MntinnoM  'aid  J^^t  u.  ;i?;f '""»»  eoncrning  liTootion  mar  b. 

...ch  alleged  gill,  .xiiti^j^^Klhtreto  uJ^  1?"  *  f*  """^7.  »»<>•'  the  .nbrtS 

IMS,  Whitwell  ..  Window,  isiid  807^«W  ^J^  ^^^1^  ***  '*»''y  «>»*»  to  thii  elTeoL 

hcken.  V.  Dari.,  ijs  id.  257  ("  Th,  .tatf^^  fl^  ''r'*^  **'•■  "■•  P'^'nt  eTidenH,'   n^ 

mind  0  a  t«t.trii  b.fore  and  ,fi.r  c.na«iJi«^  fe  haj.  .Hnatime.  bein  mi.nnder.tood'  inT 

rf.  ,,ll  being  relerant  in  inf^VriLg  U,.  K  .^l'L^fr%'^?-  »•  '"8  (no  ™i  „«  on 

•t  the  time  ^  cancellation,  the  tortator'a  d«-  SI^™^i '        '^^^  5^ "  •"""Pted  a-jd  p.rtU 
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a  tonditii  .  of  mind  nlerant  to  the  iasne  —  for  here  they  an  admiMible  either 
M  ci^unutantialaridenc*  or  u  ttateiiMnta  o(  a  mantal  oonditioo  under  i)i« 
present  Exception. 

(1)  The  testator*!  aimriwH  that  a  penoo,  named  or  unnamed,  has  pro- 
cured him  hj/ratui  or  by  pntturt  to  execute  a  will  or  to  insert  a  pruvi8ji>n, 
is  plainly  obnoxious  to  the  Hearsay  rule,  if  offered  as  evidence  that  the  fact 
asserted  did  occur: 

1808,  CeU,  J^  in  SiaiUr  r..  BwMHsrf,  90  Msm.  199  :  "  When  nwd  for  Mich  pur[«^, 
thay  sr*  niarc  bewMy,  which  by  imkhi  of  the  dMth  of  th«  party  wboM  •IstemviiU  ai«  to 
offarad,  esn  n«T«r  b«  ezplsinad  or  eontradietod  by  bim.  Obtaiood,  it  SMy  bo,  by  decip. 
tkm  or  pawasion,  and  always  UaUo  to  tbo  inflnaiUM  of  humsn  raeoUcetion,  their 
admlasioa  for  soeb  parposs  would  go  tar  to  destroy  the  security  whieb  it  li  eieiitial  lu 
pnserre  "  t  tbsy  sis  thSe  insdaiiiiib)«  lo  far  ss  they  form  i  deolaraUon  or  narrative  to 
show  the  fset  of  fraud  or  undue  influenoe  at  a  prsrious  psrtod." 

For  this  reason  they  are  by  most  Courts  regarded  as  inadmissible.^  Yot  it 
has  been  argued  that  where  the  deckrations  appear  in  fact  to  have  l>een 
made  under  circumstances  of  trustworthiness,  they  should  be  considereil ;  a 
special  Exception,  in  effect,  being  establiahed  for  them,  analogous  to  that 
which  has  been  recognized  {ante,  $  1736),  by  certain  opinions  in  Sugdi-n  r. 
8*.  Leonards,  for  declarations  as  to  the  fact  of  execution,  revocation,  or  cod- 
t'  V  The  propriety  of  such  an  exception  has  been  defended  in  the  follow- 
ing opinion : 

*  1896,  Otlldni'  SiUta  ».  (Mkins,  113  Ctl. 
S9«,  44  Pac.  677  ;  18»7,  Ktufmaii'i  EeUte,  117 
id.  188, 4»  Pie.  IN ;  ISO*.  DonoTan'i  IiiUtf.  140 
U.  SM,  78  Ptr.  1081 ;  1880,  Comitook  *.  Htd- 

g'  me,  8  Ooun.  968  ;  1897,  Towwn  *.  Moor*,  II 
,  C.  App.  377,  38S  (ileeUrmtiont  held  sot  ad- 
miMible "to  (how  ioeh  nndne  inflnanoa: 
althonsh  tbay  may  be  admitted  to  ikow  maatai 
randitlon");  1898,  lfaDO(ne  r.  HerrrlL  18  id. 
4U,  458  (tnrtator'a  daelaratioiia  azcludad,  ba- 
oaoie  hare  then  waa  no  other  aridanca  of  andaa 
infloaBoe) ;  1894,  Ifallary  v.  Yoaog,  94  Oa.  804, 
33  a  E.  143 ;  1900,  Underwood  *.  Thurman, 
111  id.  83S,  S«  S.  K.  788 ;  1897.  Owln  *.  Owin. 
—  Ida.  — ,  48  Pae.  395 ;  1878,  BayB<dda  •. 
Adama.  00  111.  147:  ISM.  Baakh  v.  Oatea.  11 
Ind.  94  ^here,  declaratiana  «iz  or  eight  daya  after 
azeeation  were  held  to  be  not  "ao  near  aa  to  ba 
part  of  the  rt»  fita  ") ;  1871,  Hayea  r.  Weat, 
86  id.  31,  34  (if  "  not  made  eontamponnesaaly 
with  tha  ezeention,"  inadmiaaible) ;  1898,  Kirk- 
natrick  ».  Jenkina,  —  Ky.  — ,  88  8.  W.  880, 
mmbU;  18S7,  Oibson  v.  Oibaon,  34  Ho.  338 
(tlut  be  waa  dmnk  at  the  time  of  execution) ; 
1885,  Baab  *.  Boab,  87  id.  480,  485;  1894, 
Doherty  •.  ailnore,  186  id.  414,  87  S.  W.  1137  ; 
1900,  8<:hierbaum  *.  Schamme,  157  id.  1,  57 
8.  W.  53C  (stetamenta  tliat  he  had  *'  mktreated  " 
a  daughter  in  hia  will,  implyiiis  that  a  aon  had 
pracmed  impcaition  on  him.  excloded) ;  1901, 
DaridaoD  *.  IHTiiiaon,  —  Nrbr.  — ,  9«  M.  W. 
409  (aUtementa  that  "it  waa  a  will  on  paiiar 
bat  it  waa  not  hia  intantioa ;  it  waa  not  hia 
haert'a  darira,"   azdodad);   1674,   Lyaoh  a. 


Clamanta,  34  V.  J.  Eq.  k'l,  487 1  1882,  Kitch. 
aU  P.  Baaeh.  86  id.  4M,  464 ;  1888.  Kii»liii|i 
».  Kualing,  86  id.  608.  6«i  (atatanauU,  Mm 
and  aftar  axccntion,  of  iIk  kftateea'  cnndrni 
to  the  taatator,  not  admit.V.  "aa  eviilrmv 
of  tha  facta"  they  wart  oA'rad  to  )>r<>re; 
qnotad  at^ra;  Boylan  r.  Iteake-,  N.  J.,  ante, 
I  1786,  approtrad) ;  1885,  Patnhaton'a  Cum-,  40 
&.  530,  538,  4  AU.  770;  1A89.  lli<l<lltHlitch 
*.  WiUiama,  46  id.  736,  786,  17  A'l  m-, 
1806,  JaekaoD  «.  Knilfen,  3  J<d)<i.  38  (ilpviim- 
tiona  of  a  taatator  that  a  will  had  Vwn  rxt«rt«l 
from  him  by  eorapalaioa  were  rajaei^i,  aa  Wing 
baanay  and  not  exempt  from  the  m:.) ;  18,M, 
WateroMin  *.  Whitney,  11  N.  Y.  15?  ;  1877, 
Cadney  «.  Cndnay,  68  id.  148,  160 ;  1882.  Vtri 
a.  McOlyna,  88  hi.  374 ;  1837,  Moriti  r.  Brou^, 
16  a  *  R.  408 ;  1866,  Hoahaoar  r.  Hcnbaui-. 
36  Pa.  404 ;  1897,  Kanfman  r.  CauKhman,  4» 
&  0.  159,  87  8.  G.  16 ;  1885,  Kanne<lv  r.  Up- 
ahaw,  64  Tax.  417  ;  1863,  RoUnaon  v.  Hiit<  hio- 
ami,  t8  Vt  47  ;  1885,  Orockar  *.  Ohiue'i  (^titr, 
67  id.  418  ;  1901,  Loennaekar'a  Will,  112  Wn. 
461,  88  N.  W.  316  (daclarationa  tbnt  »\\t  hid 
been  ill-treated  and  bad  mwle  the  will  fmm  feu, 
excluded). 

Tha  aama  mla  wonld  ba  applieable  to  a  dttd 
on  an  iaana  of  nndoe  infloence :  1846,  Diikie  t. 
Carter,  43  111.  876,  889 ;  1886,  Muxrv  >■.  Hnii- 
tinoton,  118  id.  80,  88,  7  N.  E.  269 :  188», 
Omld  V.  Hull,  137  id.  533,  683,  20  N.  E.  66S; 
1898,  Franeb  a.  Wilkiaaoo,  147  id.  370, 384,  U 
N.  X.160. 
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l(«J,  ffMrfMM.  J.,  ta  KmI  t.  JM,  1  Ibwki  908  (Um  oUa  Mn.  that  •  will  had 
\mn  »Kwmi  by  fnwl  (ron  th«  totUtor  irb«i  drank.  tubMOMnt  dNlmtion.  b>  U..  tT 

"" '^•t^>=  7°  »"'  »'."*■  ^  '•J«'»  »»»  ««*rfwrtioo.  of  tfa.  only  p.«on  Cinl  . 
^«1  mtofMt  .Dd  who  WM  iul«r»l*I  u.  d^lw.  tb.  iruth.  «boM  a.t  JTv.  «tai.«»  to 
lb,  «.ll.  »<>  wboN  IM  could  dNifoy,  MHl  In  doing  tb.  on.  or  tb.  oUk- «>uJd  infa»i«N 
,iU.  th.  rifhU  of  no  o...  iDTolm  .Imort  nn  nbturdity.  .  .  .  Tb.  u  -^wWob  U  to 
loathe  fMt  U  todMid.  wb.tb.r  tb.  d«lnrMioni  MHilain  tb.  tratb,  or  .  ,  d^vti^  ^ 
erdtr  to  ddod.  .spMtMiU  ud  proeor.  pMM.."  •  -""-F*'™  •■ 

(2)  But  theae  utterencea  may  be  nevertheleH  availed  of  u  evidence  of 
the  te.tator'a  mtntal  condition  (ants,  \  1714),  if  the  latter  fact  ia  i^levant. 
Though  the  iaaue  u  aa  to  hia  menUl  condiUon  with  regard  to  deception  or 
dunss  at  the  time  of  execution,  yet  hia  mentol  sute  both  before  and  after- 
wards  18  admiaaible  aa  evidence  of  hia  atate  at  that  time  (vn  the  princiDlea  of 
H  230.  24J  8H  396.  ante).  Thu.  the  queation  i.  redui,d  raTplele 
namely.  What  particular  mentol  conditiona  of  the  teatator,  thua  evidenced! 
are  material  aa  being  involved  in  the  I  oader  iaaue  of  deception  or  undue  in- 
fluence? There  are  lere  recogniaed  by  the  Courto  two  diatinct  aorto  of 
mental  condition. 

(a)  The  exiatenoe  of  undue  influence  or  deception  involvea  incidentolly  a 
consideration  of  the  teatator'a  incapacity  to  rttU  pre$iun  and  hia  nucepti. 
hHity  to  dtecU,  whether  in  general  or  by  a  particukr  peraon.  Thia  requires 
a  consideration  of  many  circumatancea,  including  hia  atato  of  affectiona  or 
dislike  for  particuhur  peraons.  benefited  or  not  benefited  by  the  will ;  of  hia 
mclinationa  to  obey  or  to  reaiat  theae  peraona ;  and.  in  general,  of  hia  mental 
and  emotional  condition  with  reference  to  ito  being  affected  by  any  of  the 
persons  concerned.  All  utteiancea  and  conduct,  therefore,  affording  any 
mdication  of  thia  aort  of  mental  condition,  are  admiaaible,  in  order  that  from 
these  the  condition  at  varioua  timea  (not  too  remote)  may  be  used  aa  the 
basis  for  inferring  hia  condition  at  the  time  in  iaaue.  Thia  uae  of  auch  dat* 
is  universally  conceded  to  be  proper : 

1883,  IXxoH,  J..  In  Hu^iy  r.  B^ing.  86  N.  J.  Bq.  808.  W  :  "  Wh«,  nndn.  inflame 
"}  "f  ?  '""PT**"*"*  »'  •  *•"•  "••  ««>»»'»  of  invalidity  to  b.  Mtobli.h«l  U  that  tb. 
conduct  of  othm  baa  so  op.rst«l  upon  tb.  tottMor'a  mind  aa  to  eon.tr.in  bim  to  exMuto 
.n  ....trummt  to  wbicb  of  hi.  f».  will  b.  would  not  h-.f.  asMntod.  TbU  involre.  two 
thinp  first,  tboeonductof  tho«  by  wbon  tb.  iuiln.n«  i.  .-.id  to  bar.  b«n  «^^ 
^nd.  tb.  "'•nt.I  rtato  «rf  th.  tertator.  a.  product  by  .«eb  oondnet.  wbicb  may^^ 

^"*;!7  "L*?*  '^T^  "*  •"•'"'  "'  *^«  '*«*'*•»»  ••«'  •>'•  t«t«»«»tary  purp<irboA 
.raraedutely  befor.  tb.  oonduot  oompUined  of  and  wbil.  .abj«*-d  to  ito  inaS.    In 

'  1"". "ir*"*^'*  "'n W .tote at  «.y  giwu  tin..  btadecl«.tion.  at  that  time 
w  c;omp,te„t.  b««j|.  tb.  «H,diUon.  of  tb.  mind  ar.  ,.,..|ed  to  u.  only  by  ito  «tornd 
n»n,ft..ut.on..  of  which  .p.«,bi.  on..  Lik.wi...  tb.  .tote  of  mind  at  on.  dm.  U  »JS 
^^nt  evideuo.  of  iU  rtato  at  oth.r  timM  not  too  «moto.  U>cau..  m.ntol  condition,  hav. 
some     ,^  of  p.rman.ncy.    Hene.  in  an  inquiry  re*pwtiug  tb.  tMtotor's  stoto  of  mind. 
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btfor*  or  ptnding  lh«  Mtrlm  of  Um  tXkgti  luMwimm,  kit  words,  m  ««II  m  kit  otW 
btlMTior,  asy  b«  ■Iwwb  (or  Um  p«irpoM  c(  brinflaf  i«lo  vtew  Um  MMtei  Modiilut 
wbi«b  prodsMd  Um*,  Mid,  Uuvufk  Uwl,  Um  ■■tuidwit  aad  MibMqMBt  wmdlUoiM.  To 
Uii*  Mfaml  kia  dsdanUoin  k*T*  bgU  *•!■•.  B«k  for  Um  pttipoM  ol  proriag  nation 
not  roUlad  lo  kU  MbUng  montai  ilato,  Um  mmiUom  o(  Um  iMtalor  an  mtn  baarM; 
Thty  wuinot  bo  ngaidad  m  ovUImmo  of  prrviooi  oaowronoM,  hhIom  Umj  aoao  wiUila  om 
ol  tbo  rooofoiaod  osoopUoM  lo  Um  ralo  onliidlng  ktknajr  tatUaony." 

It  ii  BO  donbt  often  diflSoult  to  distingniah  bttwara  thk  Ugitinwte  um  ond 
the  impfoiMr  one  noted  in  fu.  (1),  tupn  ;  for  example,  wKen  the  uttennce 
offered  ia  "  The  will  that  I  nude  wu  signed  only  to  keep  the  peeoe  with 
Jemea."  Such  ntterancee  will  probably  be  reodved  or  rejected  according  to 
the  kind  of  use  of  whkh  thejr  seem  to  the  Ckmrt  in  the  ease  in  band  to  bo 
most  susceptible* 


*  Th<  OMM  la  BoU  1,  tufru,  aba  nfer  am- 
•llr  to  lb*  praptbty  of  thU  u* :  1S«4,  Qaiek  *. 
Qoivk,  t  8».  Jt  Tr.  443  (Sir  J.  P.  Wild*  i  "  It 
ii  a  baiiUar  aDiMfb  pnetlM  to  netif  tba  ■■• 
■wo-B  daelantioM  of  lb*  toititor  to  aridtBM, 
for  t**!:  parpoM  of  aniriafi  at  bia  RrMral  ioMa- 
tlon,  wWo  bU  eompoUiMy  ii  in  dkoato,  or 
wh*i»  tbtro  U  aajr  impototloa  of  ftaod  In  tbo 
■MklDg of  bia wUr:  for  ia  tneb  aaaM tbo  lUto 
of  hU  mind  aad  aAetioiM  ii  In  itatlf  a  awiorial 
foot,  of  wbicb  Mieb  otatomnt*  tro  tbo  bir  Miie> 
BORU"))  1«»1,  Knos  *.  Kani,  SS  Ala.  4M, 
MS,  n  80.  ISS  ("lU  tbo  heU  aad  eireaoMtaa- 
OM  whleb  tond  to  oladdate  iu  [tbo  Itatator'o 
aMotal]  ooodition,  or  to  ibow  tbo  Tioodooi  of  tbo 
will,  or  tiut  it  WM  Bodaly  ooorocd  aad  infla- 
ooood  at  tbo  puticoUr  tioMi,  althoa|b  oa^  heta 
aad  oireamotaaota  nav  baro  oxiatod  or  oeeomd 
prtTiooa  to  tbo  tiaio  of  tbo  oiaoatioB  of  tbo  will, 
ai«  admiadblo");  1SS«,  OogbiU  r.  Ktanodr, 
119  id.  «41,  34  He.  4M  ("  Pat  tbom  oat  of  tiM 
hoMo,"  and  otbor  oiyiMiiooa,  adadttwl) :  1*74. 
Poniila  >.  Wookaa,  SI  Qa.  34,  S3  (admittiiv  tba 
followiac :  "  I  bare  dooo  aomotbiaa  I  onaht  aot 
to  bar 0  doao ;  I  baro  nada  mj  will  aad  did  ao* 
naiko  it  aa  I  vaotad  t  I  kaow  I  did  wrooi^  bat 
I  oouia  Bot  bolp  it ;  Uwd  Qod  Aliaicbtjr,  who 
orrrboaidof  aaebawilll";  oa  tbograaad  that 
"  tbo;  toadod  to  abow  that  bo  waa  la  a  aondi- 
tion  to  bo  aoailr  iaaooneod  ")  i  ISM,  Joaoa  •. 
Omgan,  SS  id.  6S3,  3S  8.  I.  6S0  (doeburatioBa 
"  taadian  toabow  "  Uiat  tba  ttatator  waa  " Mtia- 
•od  with"  tbo  will,  admiaaibla ;  bat  not  "  do«- 
laratimia  to  tbo  eoatiair");  1895,  Hill  *. 
Bahma,  1S8  HL  314,  318,  41  N.  K  913  -,1903, 
Dowie  *.  Driaeoll,  303  id.  480,  M  N.  K.  IM  | 
1869,  Batca  *.  Batca,  37  h.  118 ;  1883,  A  Rd- 
linnwortb'a  WUl,  M  id.  SS7,  13  N.  W.  690 ; 
1889,  StophoBaoii  ■.  StepheniOB,  63  id.  166,  17 
K.  W.  496  ;  1885,  Parmna  ».  Panona,  66  id. 
757,  31  K.  W.  670,  34  If .  W.  664  ;  1887,  Mnir 
>.  Millar,  73  id.  690.  S4  N.  W.  439;  1896, 
Ooldthorp'a  EaUta,  9*  id.  386,  63  N.  W.  846  ; 
1896,  Kirkpatrick  *.  JaakiBa,  —  Ky.  — ,  88 
8.  W.  830  (whan  acoom|ianiad  by  iBdaptBdeot 
ariileuce) ;  1908,  Wall  *.  Dimitt,  —  id.  — ,  73 
8.  W.  800 ;  1820,  Somea  •.  8kinBer,  19  Haaa. 
848,  860  (deed  aaid  to  baro  baea  obtainad  by 
nndua  iufluoocoi  ttanaaotioaa  of  tha  gnator 


9342 


with  tba  gmaCaa,  bafbra  aad  altar  tbo  timr, «]. 
nittod  to  abow  tbo  oaiataaei  of  that  InfliKnca 
aad  itaprobaUoaontiaaaaoo);  1886,  Batohrliltr 
*.  BatobaMar.  189  id.  1.  89  K.  B.  61  (uu.l<w  ig. 
flaaaoa  by  tbo  toalalor'a  wife ;  tbair  rrlmiou 
BWBy  ytaia  brfoi*,  aseladad  ia  tha  trial  ('mirt'i 
diaoraUaa)  1  1898,  Baiiiaa  •.  Haydoa,  »S  Mich. 
383,  846,  64  H.  W.  911  (daehratioaa  after .». 
oatioB,  aa  to  tbo  ao|i|ioaad  Ula|ritlBwoy  of  •  chilil, 
admittad  to  abow  tha  aUto  of  miad  u  t<>  tbit 
fbiM  thoB  aad  at  oaaeatioo  1  "  auob  dacUnitioDi 
ara  admiarfMa  in  auy  caao  wbaro  tbo  fiilr  inreirim 
fron  all  tha  eireanntaaoaa  ia  that  tbry  truly 
lopraaaat  tha  taatator'a  atoto  of  mind  iit  tu 
tlBM  ")  I  1903,  Zibblo  *.  ZibUo,  181  l<l.  6.15,  n 
V.  W.  848  ("aba  dingdoaga  at  bm  from  rimniiiif 
Ull  Bight,"  haM  adafaaibCrto  abow  '■  th,'  rsA 
of  tbo  alhflod  InaotBOO,"  bataotto  "rMahliik 
aaoh Ibet"  of  lafluoBOo);  1897| Oordon «.  Burru, 
141  Mo.  6041  a  8.  W.  MS  (daeUratinnt  tlut 
tha  doriaaoa  bad  workad  am  tbo  toatatrii,  n- 
eladod  |  bat  hor  woopiag  at  tbo  tima  of  thr  iIk. 
laratioBa,  adaattad) ;  IMS,  Cnmmta  *.  Crowioa, 
173  bL  691.  73  i  W.  1066 ;  1897.  CUrk  ,. 
Tnraar.  60  Kabr.  390,  69  R.  W.  843  (apfor- 
oatly  aoBctioBiag  tha  iadirrot  naa  to  tlmw  tin 
osiaioBoo  of  a  wUI ;  bat  aot  allowing  them  lo 
aalko  aa  aolo  ortdaaeo  of  eoataati);   lbS4, 
Watonaan  ».  Whitaoy,  11  N.  T.  167  (iieldm,  J.: 
"  Tbo  diflbraaoo  iaearlaiBly  raiy  obrioni  Iwtwiwi 
raeoiriag  tbo  daelaratioBa  of  tbo  teatator  tiijiron 
a  diatiaet  oxtoraal  bet,  aoeb  aa  dartaa  or  fraud, 
far  JaataBiiiL  aad  aa  aridoBoo  aiarcljr  of  the 
BMBtal  aonditioB  of  tbo  taatator") ;  188,';.  Mac- 
raa  p.  Malky,  M  V.  0.  169 ;  1831,  Rambler  t. 
TryoB,  7  8.  *  B.  M ;  1SS9.  Harator  a.  Hunter, 
133  Pa.  389,  16  AtL  343;  1903,  Kol>inaoa  r. 
RoUaaoB,  tM  id.  400,  68  Aa  368  (dwUratiom 
admittod  to  abow  "tbo  mcBtal  weakDrw  of  tht 
taatatrU  aad  that  tha  will  waa  proeiiri'  1  hjr  the 
undoo  inSooaeo  of  hor  aoo  ") ;  1879,  Jotinwin  e. 
BrowB.  61  Tof .  80  (tbo  iaana  waa  the  (p-nuine- 
Boaa  of  aa  offnod  will ;  Bonnar,  J.  :  "The  dee- 
larationa  of  [tbo  taatator],  bafora  and  after  the 
dato  of  the  propoaed  will,  axpraaaire  of  feelinf^ 
of  ill-will  toward  tba  boaofldariaa,  aa  were  hu 
faelinga  of  kiadnraa  fowaida  them,  were  (iroperl; 
admitted  ia  OTideBoe,  ...  aot  so  much  »» dee- 
latatioBa  diaparaging  a  dnly  axecntol  will,  <i 
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(i)  FortlMrmon  tb«  nomoW,  ^ik»war,  ditpo^imu,  with  nf«mie«  to 

lUt  inJbMK.-.  J  -  undo.  iupliM  ia  p.rt  that  tb.  to.um«,u,y  dtainSS, 
..  contnnrmjr  <Um»H  fiom  that  which  th.  t«rt.to,  unck,  ^infl^ce  ^ 
h»  oniiBWy  incUn.tioo.wo.ld  h.y.  m«i*  If  th.  tribnn.1  c«  «2Ln 
b»  nonMl  t«id.nciM  ud  plw.. .  rtMd.rd  i.  found  by  which  to  tSihJ 
dj.pc.Uon.  in  iMue.  If  th...  hi«noni»  with  thi.  nLiU  .t«d.rt  Z 
charge  of  jmdu.  influwo.  o«>  h.T.  llttl.  or  no  .upport ;  if  th.y  dimg^  T 
pornmUy  th.«  i.  th«  «.».  tadao.».nt  to  .x.«in.  further  inio  thTStl™ 
of  the  u>flu«>c  producing  thi.  diT.rg«,c.    Accoidinglr.  to  ..Ubli^h  thto 

^«;t.onardidA.to,p.cificp,«,„.„d  hj,  ,  ^,^^„^        ^"^^ 

towrds  th.».wiU  hdp  to  form  th.  .t«d.rd  of  hi.  normal  ^podtio^! 
For  thi.  purpo...  hta  i,  t.,.nc  indicting  th.  .Ut.  of  hi.  .ffection.  .„d  " 
t«^oD^  «d  b  pwUcul.,  hi.  other  te.UoenUry  .ct.  or  expree-ion^  if  .iy 
wh«th.r  pnor  cr  .ub«qu«,t.  may  M  be  con.id.r«l ;  the  evidenti.1  principli 

wcheTid«ici.ia«,unirerMdlyMincUoncd:  •  "w  oi 

J12S£t'i;*^'J:^''r^^^^^  "ThU  proof  co„du«df....b.Wi 

HH  Hw  ■■■■■■II,  many  yean  preTtom  to  the  naenUoii  of  the  will  in  mnim..^.  i..j 

rfttTdt^l^  '  •  *  ^'"^"«  *•«•«•»«»«"»»]•»»  will  WM  not  tbedeUberat.^ 
V.  '"^  *f!!ui:'  *■  "'»^»-  ^•^«*-'  «*>.  »1  fcL  684  :  - 1.  U  not  eqiiallT  true  If  a  win 
]Mii,  that  tUe  faet  i«  admieriUe erkfenee  agaiut  the  capadtVrf  ih.  u^t^^Tu  /w 

«njj..y  t«d  .0  «u«ub  u.  Win.  donCi  n::s:;2;:fitrjsr,u?j 

Tu  Ifr!!^.*'*'*  •  '•"•^  •  .  •  go  to  thow  that  »  legMT,  otberwiM  ints^t 

S^uoiSiizr!::^ «»..  « oo«.  i»  wo«w  -.« tofoi£;?th.»  jii^ 

*rt»r«HoiM  aadaota  mut  have  a  contrary  tffeot That  inch  dMiarationa  aiofat^ 

Mb.r  »>U  or  dMlaradoD..  duwing  that  the  state  of  feeUag  that  calkT^rtoSTl^ 

'^'^.'^JH^^r  "^  '^  >«•  •««'»««. «.  «ndoi:bfd?/trS:..  '^^  **• 

JW»,  arw«w,  J.,  in  ifooiMjr  t.  Obn,  39  Kaa.  78  :  "  Whew,  ••  in  a  eaM  Hka  thiiL  tK. 

^  J^^*^*^  div*i«on  of  the  pn>perty  run.  Ooa^  the  U.ro£h«  MtabltaS 


mdflic*  of  tn  indeptMltBt  eollatml  fact  — tb* 
■toto  of  WiBg  Iwtwna  thejiartiw— and  which 
would  in  loaM  d^giw  tOMf  tn  prar*  th*  iao* 

•on,  M  Vt.  « ;  1M»,  ThompMia  •.  UpdiRnff, 

deraee.  T.  did  not  »aat  him  to  air*  anythina 
to  nrtein  aiudehildmi,  admittad  to  ihow  h& 
o«dihoa  <2  .iad) ;  IW.  B.7»nt  •.  Hawl,  M 


Wifc  »81,  70  W.  W.  »7  ("not  aridaao*  that 
aitnneoai  and  uadn*  inflnanoa  waa  aotnaUy  oz. 
•rtad^ot  to  pnra  or  diiprara  tha  aapadtv  of 
th«  tartator  to  diaoorar  anJ  rariat  importraitica. 
flatterio,  oroth.r  acU  teodina  to  nndoa  iniu- 
anoa  ).  Smith  v.  Feaner,  1  OaU.  171  (1812)  a 
eaaa  oftan  cited  bat  of  obacnia  impvt  and  littla 
»aIoa,ieema  to  belong  heia.         •——»»«" 
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undo.  infliMiHM,  whil    trldtnw  that  it  ia  flcntruy  to  Mieh  friMdihipi  ud  intentiom 
nukM  in  Urot  of  impn^Mr  ioflomoM." 

1890,  mn^M,  J.,  in  Shtthan  r.  Ktarntf,  -  Uim.   — ,  21  So.  41 :  « It  iut  be  th«t 
ttie  triM  aolation  of  Um  •pparant  oonfmion  U  thit :  Thut  what  saeh  daelmtiont  «re  evi 
dence  of  i^  not  la  thwBMlTM  klone  that  tho  tMtator  did  hara  the  tMtam«itwy  int.n- 
ttonah«d«elaNdh.had,forheinayhaT.wiaM  to  oommd  Ua  Intwitiona,  but  that  L 
didwyhohadtha  tMtUDantaiyintantiona  taatiAad  to  ;  and  tha  jury  art  then  to  draw 
•neh  inferenoeae  the  wholaeridanc.  warranta,  that  thaywtw  or  weia  not  hie  real  testa. 
mentary  intentiona  at  the  time  of  making  tha  deelarationa,  from  theie  deelarations.  a* 
eompared  with  thoee  ^t  forth  in  the  wiU.  and  looking  to  the  ohange  or  abaanoe  of  oha„« 
In  bit  oondition,  family,  property,  state  of  feelingi,  affaetiona,  ate.,  between  the  time  of 
mriring  them  and  the  wiU.  .  .  .  And  if,  from  the  whole  oridaaoe,  ther  beliefe  they  «.« 
re^y  aa  dedared.  at  that  time,  an  inferenea  might  legitimately  be  drawn  that,  when  th. 
aabseqnent  wiU  oonf  mad  to  them,  they  had  oontinned  down  to  the  making  of  the  wilL 
and,  when  the  labseqnent  wUl  did  not  oonform  to  tiiem.  the  taatator  had  parpoMly  nii»I 
atated  hi  intentioos  for  lome  reaaon,  or  that  he  had  ebangwl  hia  intentiona,  or  that  th. 
will  waa  not  hia  will,  bat  the  pradaet  of  ondne  inflnanoe.  "* 


.  1  ■^o"^'  *V.  ■•  W«^  Qniok  V.  Qniek,  8  8w. 
*  Tr.  443,  -miU;  Ala. :  1845,  Conch  ».  Conch, 
7  Ala.  634  (Ormond,  J. :  "The  will  itHOf  Mng 
made  in  conformity  to  a  Bxed  determination, 
entertained  and  espremd  for  yean,  ii  tha 
■tnngeat  proof  of  har  capacity  ") ;  1849,  Roberts 
V.  Trawiek,  17  id.  N  (quoted  SMpra,-  this  case, 
kowsrer,  eicladed  twts  showing  the  normsl  in- 
tentions to  be  dilTeieat  from  the  will ;  bat  this 
natenabk  distiaetiaa  was  repudiated  in  Ho^es 

».  OUSsrt,  na  id.  lH»,  68S  (brfoie  and  at  toe 
time  of  ezeontion)  t  1859,  Seale  v.  Ohsfflbliss. 
SS  id.  1»,  32 ;  IMO,  Sehidfelin  v.  SobielTeliZ 
137  a  14,  38  So.  «87 ;  CW. ;  1898,  MeOeritts 
Katsta.  9S  Gal.  11,  80  Pse.  101  (ttu  dselaiatio:.) 
mnst  hi  birly  tear  the  time  of  examination  of 
tha  wiU);  18M,  Oalkiaa'  Estate  v.  CUkina,  113 
id.  396,  44  Fto.  577;  DO.:  1888,   Rash  v. 
Pnrad,  3  Ksiriogt.  448,  467 :  1888,  DoOeld  v. 
Korris'  Iz'r,  |k  176,  881  (a  fonner  will,  admit- 
ted on  aa  isMs  of  sanity;  to  ahow  the  normal 
^Mi  "^  P"*^  .•»*  afbetions) ;  Oa. :  1868. 
Williamson  ».  Nebeii,  14  Ga.  811 ;  1900,  Okto 
r.  Hant  lli  id.  189,  87  a  X  188 ;  Itt. :  1887, 
«"•  •■  *Mlor,  48  lU.  486,  488,  imbU;  1876 
Butharforf  ».  Morris,  77  id.  421,  sonUi;  1894, 
Taylw  ».  Puprnm,  161  id.  10«,  116,  87  N.  E. 
887  (dsaUratioos  aa  to  contents  of  former  wills, 
admitted) ;  1896,  Hill  v.  Bahma,  168  id.  814. 
818,  a  K.  I.  913  (other  testamentary  intentions 
•dmWble.   "where  it  appears  thst  snch  die- 
poslHon  of  his  property  ^y  such  prior  will  is 

lis  id.  469,  48  K.  K.  118  (deelantions  as  to  an 
intention  of  dispoaitian  before  ezecntion,  reoeir- 
abla  to  show  normal  intentions) ;  1899,  Ksen- 
ders  V.  Montsgne,  180  id.  800,  64  N.  I.  831 
(prior  siatementa,  iaelading  revoked  wills,  as  to 
testamentary  plans,  admitted  to  show  normal 
intent  and  disproTs  nndne  inilnenea,  proTidad 
*^7  V  i°  ''•nnony  'rtth  the  wUl  in  qnestioa  ; 
a  distinction  made  to  reconcile  the  eases  befora 
Harpe.  Pair,  bat  nasonnd  in  priaeiirie ;  com- 
pare^ttghes  r.  Hnghss'  Bi'r,  Ala. ) ;  /ad. ;  1889, 
Staser  ».  Hogan,  110  Ind.  307,  318,  31  H.  E 
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i/11,  n  IT.  E.  990  (condnct  of  the  testator  show. 
ing  Us  normal  alTeotions,  admitted):  189S 
Ooodhw  ,.  LUikay,  188  id.  1,  8,  85  n!  E.  691  • 
^1880,  Dye  r.  Yonng,  44  la.  435;  1899,' 
PerWns-  Est,  109  id.  218,  80  N.  W.  836  (.lec! 
larations  ofalTeetion.  etc.,  admitted ;  also  state- 
ments ss  to  adranoemenU  to  omitted  cIuMren 
as  showing  the  sUte  of  his  mind) ;  £». .-  1891' 
ftripw  .."Wateii,  -  Ky.  -,  38  8.  W.  785- 
189^  Kirkpatrick  ..  Jenkins,  -    id.   -  m 

S.  «-.'!?i  "i-  •■  "'••  «'"■*  "•  WtfonHerif" 
60  Md.  483 ;  ifoss. ;  1888,  ShaUer  «.  Bnn.8t,,i 

"JJfT-."'-  l«M"i-fMe  "in  pi«ofoflong 
eherishsd  pnrposes,  settled  conviotiona,  deeply 
rooted  Relings,  opinions,  sSeetions,  or  prejn. 
dJosB,  or  other  intrinsie  or  enduring  peculiaritiei 
of  nund  hieonsistent  with  the  dispodtiona  nud« 
in  the.  instmmant  attempted  to  be  set  np  u 
the  fomal  and  deliberate  expression  of  the  tei. 
t«t^'»  •111 ") ;  Miek. :  1884,  Besnbien  r.  Cirotte, 

.f-J?  ?•  Hi'  "»^'  Bnsh  ».  Wino,  US 
id.  831,  71  N.  W.  638;  Mm.:  1896,  Shniiu 
V.  Ksamey,  —  Miss.  -,  81  80.  41  (to  .bow 
the  normality  of  bis  testamentary  pUna,  decla- 
rations of  intent  to  make  a  will  and  of  hariiu 
made  a  will  were  admitted;  qnoted  mm^i 
A.  /. ;  1868,  Panooast  v.  Oraham,  15  N.  J.  Eq 
V»»;  Fa.:  1838,  Irfah  ».  Smith,  8  8.  ft  R.  5?» 
(fonner  wilb) ;  1864,  WUkinaon  v.  Pearson,  23 
P».  119  (former  plans)  •  1861,  Keel  ».  Potter, 
40  id.  488  (prerions  declarations  of  a  porpose  to 
dispos*  as  in  the  will  were  admitted ;  Thomp«»i, 
J. !  "It  wonld  strongly  rebut  the  idea  of  any 
sndi  intuenoa  on  the  mind  of  the  teaUtor  when 
making  his  will,  if  it  wen  shown  that  he  made 
it  in  aocordanoe  with  a  long-cberished  puriwae  "): 
1867,  TiUow  V.  Titlow,  64  id.  316,  221  (aimihr; 
yet  not  coasistsnUT) ;  1898.  Pemt  v.  Penrt, 
184  id.  181.  89  AtL  88  (former  intentiona,  re- 
cdTabie  to  ahow  normal  wiahes) ;  S.  I. .-  1889, 
Gardner  B.  Friese.  16  B.  L  641,  19  Atl.  US 
(deelantions  of  a  testatrix  u  to  an  intention  to 
dispoae  in  accordance  with  the  will's  ternia  were 
admitted ;  Onrfee,  C.  J. :  "  When  the  will  cot- 
naponds  to  tha  daelamtiona,  it  axcites  much 
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with  the  practical  futility  S^tlmSL'  ^""J" «  ^^^^^'  »»«  "  impressed 
doubtful  if  often  they  amount  to  aZ^*        '"'"r*  '^«'°  »»ri<'"y     It  is 
p«me  Court  may  layUTfo^oSgrn::  S  wf '''"  "''•^''  "  «- 
whole  seems  to  demand  it    It  would  sSmmnLf  17^"*  ^"'"'^  o"  *»>« 
nttemnoes  of  a  testator,  without  SStSn^T"?*  *°  ""^"  *«  *"  *»>« 
to  leave  them  to  the  jury  with  cSTsJilcL?,*^  admissibility,  and  then 
doctrine  of  multiple  adiissibiir/ai.??^^^^^^    'T,'"  "^  *^«'"-    ""e 
thia    If  the  jury  are  plainly  acLa  „d  fi  •  ^*  "'""y"  '^°""  i««tify 
verdict  is  return^,  t^' ATZr:^^:^"Jr^::!  -»^'  -f-  'hJ 
guard.  '  "^'^  '""^8  affords  an  ample  safe- 

§  1739.  iBtallicMtt  BzaoatioB      xvu        l 
testator  signed  the  will  understonClWusuir!;""  ^  ""T^  ''^''^''  *•>« 
influence),  ^he  fact  of  ai^m^orsSLrw^"^  cases  of  alleged  undue 
a^tisfactionwith  them^^i,  reWt'^g"2l?tSl«j;l;\^""--^ 
prehension  of  its  terms  at  the  time  of  prJ-ffj  ,        ^^  *°  ^'^"^  »  <»«»- 

or  dissatisfaction  could  be  used  in  the  Mme  w^J  "tI  '"'^^*l"«°t  ig°°««ice 

* C"'  *"  r  """""  °'  deeV^d  olr  JL  Jents?"""*  "  ^"^"'"'^ 

t-Ir^ii^Ifo;^;;;"/^;^^;^^^^  declaration,  of  .  u^ 

eiecution,  all  indicating  the  parpo«  J^^^  ^  continuing  up  to  near  the  time  of  .« 

in  rmon,  ..  well  «  in  JbSZ^h^  T-^""  °[  ""  "'"  «'««>°P«.  «  cerU^nly 
tento  of  the  wilL"  >  ''  ""•'^'toiy  evidence  that  the  tertator  knew  the^n- 

§  1740.  StatMiimti  as  to  Xnaanitr     Thp  „f»^» 
ing  cireumstantially  his  sanity  or  insaniL  It        '  "' ?  *^'***°'  ^^'^^ 
principles  from  thie  applicable  to  eSLf^"'''""^  ^^  °°  •^•«^««»t 
Md  these  principles  hJ!^yZJJ'^'^.  ^  '"«">«y  in  other  cases; 

.  direct  assertion  by  a  tesU^l^he  w^t"?  iT;-^^  '''"'''>•    «"* 
^  .rP~.h.n.on  Of  .„n«n.  ™^^  J  "."'  **  ^^'  '^^  "«"«  "  -««- 


norton  tr.  Holt,  180  V    a.  ui  91  «„t,   «^ 
•1«»  not.  too  wnote:  oin^'r^f^S^^i 


n-l—T  .u-T  •  J '"'• '  opinion  confiued  anc 

Fiirebiid ».  BMooSb,  as  vt  mI  ii  »;:»??'• 

M.  «6»   8  8  T lis     ri.  ."J«*'7«^i"t"''  " 
Will.  2«  Wit  IM   122  IM  M  \""- '•ok'""'* 
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■tandi  on  no  better  footing  than  M17  other  hearmy  asaertion ;  it  ia  not  ad- 
miaaible  under  the  praaent  Exception,  beoauae  it  doea  not  aaaert  a  prosent 
mental  condition.' 


*  1SS9,  Vorwood  v.  lUmm,  t  Dmr.  A  B. 
481.  Omtrm:  1876,  Bon  >.  XoQatatoB,  4S  !■. 
147  (tb*  Jiwliwriii  af  •  tMMor,  wImi  mm^ 


tlMt  h«  bttl  for  30  rnn  hmt  Intuw.  mu  .d. 
mittad,  no  «pwUl  priotipb  baing  uamad). 
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^.   0«l«AL  FOM  0,  „,  bcimoH. 


tkn. 
Oeeui 

niiM.  to  ft bri«.tor(r)  ,„d  bs;-^' 

"'";^,"«»'t»>«Oocun«iice.        ' 


I  im   am. :  (1)  Tbi,i«Srta";if.i.  „     *" J^~«-  ^'*'  "**•  "^  •  B"t«tl'.  Motto 

AocMed  P«^^^^      ShteniMti   by  « 

S1746.    btUdOOtOiy;  MmOmmtm.  IM .    . 

of  thu,  Exception  i.  to  be  approach  w^TT  ,^^^^    ^he  expoeition 
h«  been  .uch  .  confounding  S^ZT^f  "  ^^  "kin  to  despair.    Th^ 
m  of  the  shibboleth  «  r«Zto  "  i^^  ?^^^  "*'?  "  P"*""  "^d  indiscriminSe 
ti.e  real  b«i,  of  prina^le'^oIvS^' ''on  S^^  ^T^^^  *°  <^^«^S 
comment  the  often  meaningless  and  nnJ.«lS!iT  '""'*'  *°  "!»*»  ^thout 
a^k  the  duly  of  the  ^^i^r  oUkri^^'^i't:'^.''' }""'  ^°"'*»  "  ^ 
dee  notions  that  must  inevitably  come     0„  .1,   ^'^""1  ^  ^""^^  *»»«  day  of 
^tween  the  principles  genuinely  Sv^ved^  S'rJt"^"'' *°  «'»«''^-ate 
wnting  as  law  that  which  the  Conrto  do^        "?  *^*  "P"*^^  of  repw- 
Wean  only  endeavor  to  avoidlSatfo^^r""^"*  J**"  «^^t«'  »' t^ 
-lymg.  in  any  event,  upon  the  ^tTJ^^tT  ^T  ''''''  '^«""°«;     " 
mghi  to  rec<«ni«  the  ExceptiJTS  it  SJ^K     ^.""  *^"'*'  ^''^J*  have 
the  frank  con««si„„  of  Chief^J^ti^  Kva^Tf *!''"'*,  «^«°8  »«  »'»d 
..m.™,-8po«.„^,,^._^._        ./^-       ''''"'kl'nay-afelysay 


,M.  »nu«  ,.  81^  „j^j^     ^     •  dW,^' •,  ,!?'  'Mctilt,  of  fomm. 
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that  then  an  few  problenu  in  the  law  of  evidenoa  mon  unwlved  than  what 
things  an  to  be  embnoed  in  thoM  ooennencee  that  an  dedgnated  in  the  la« 
as  the  fM/Mto." 

To  begin  with,  then,  then  an  two  diatinet  and  legitimate  principles  •  each 
in  some  situations  applied  to  ite  proper  material  witho.'t  doubt  or  confusion 
but  both  occasionaUy  confosed,  interehanged.  and  made  to  omlap  in  certain' 
classes  of  oases.  One  of  these  principles  establishes  a  tvol  Xxeeption  to  ih, 
Hiartay  nt^  and  seto  certain  limitations  to  the  kinds  of  statementa  admi*. 
sible  under  this  Exception.  The  other  principle  does  not  establish  an  excei). 
tion  to  the  Hearsajr  rule,  but  menly  defines  those  cksses  of  utUrancn  to 
«Aic*  th4ruUuiiiit»  natun  not  applieahU.  The  former  principle  admit. 
certain  statementa  because,  though  heanay,  they  form  a  genuine  Exception 
to  the  rule;  the  latter  principle  admita  certain  other  utterances  because  ther 
newr  came  within  the  prohibition  of  the  rule  at  aU.  and  thenfore  do  not 
need  any  Exception  to  sanction  them.  The  confusion  consista  in  applvimr 
the  hmitations  of  the  one  principle  to  cases  calUng  only  for  the  application  of 
the  other.  The  result  has  been  partly  to  narrow  needlessly  the  scope  of  car- 
tam  kinds  of  evidence,  partly  to  broaden  loosely  certain  other  kinds,  and  in 
general  to  deprive  important  distinctions  of  their  true  significance. 

In  this  •  oe,  we  an  concerned  only  wfth  the  former  principle,  the  Exception 
to  the  Hers,  f  rule;  and  the  explanation  of  the  second  principle,  includinj 
Uie  various  causes  of  the  term  "reMguUe."  may  be  reserved  {pott,  §§  1768- 
1797>  Some  of  the  limitations  of  the  present  Exception  are  based  iiMn  a 
mistaken  borrowing  of  tiie  Verbal  Act  doctrine  (poat.  §§  1772-1786)  and 
therefore  an  acquaintance  with  thoae  limitations  will  be  assumed  •  but  it  is 
necessary  to  expound  the  Exception  separately  here  in  ite  proper  place 

\r*^:  ^  Present  Cases  •  OmnuM  BMntUon  to  the  Kwmj  Hale!  n, 
problem  is  thu :  Certain  kinds  of  statementa  are  admissible,  by  universal  con- 
OMsiMi,  and  without  tiie  help  of  the  preceding  Exceptions.  If,  then,  these  ad- 
missible statementa  cannot  be  accounted  for  as  bemg  without  the  prohibition 
of  the  Hearsay  rule  (i  «.  nnder  the  principle  of  the  next  Chapter),  they  must 
plainly  constitute  a  separate  and  additional  Exception  to  the  rule.  It  cannot 
matter  what  names  or  phrases  the  Courte  chance  to  use,  —  whether  they  dig- 
guise  the  ruling  under  the  phnse  rtsgutmot  otherwise.  The  material  thing 
u  what  the  Courte  actually  do,  not  what  names  tiiey  use;  and  if  they 
actually  do  admit  a  class  of  statementa  to  which  the  Hearsay  rule  is  appli- 
cable,  then  the  truth  is  that  a  distinct  Exception  to  it  is  recognized. 

The  typical  case  presented  is  a  MatemefU  or  exelamation.  hy  an  injured 
ptnon.  tmmediatdy  after  the  injury,  declaring  the  eireunutaneet  of  the  injury 
or  by  a  permm  present  at  an  affray,  a  railroad  collision,  or  other  exciting  occa- 
sion, asserting  the  circumstances  of  it  as  observed  by  him.  Now  tiiis  kind  of 
statement  cannot  ordinarily  be  accounted  for  as  one  to  which  the  prohibition 
of  the  Hearsay  rule  is  not  applicable.    The  Hearsay  rule,  as  already  noted 

satB 


H  iriWrWJ  8«,«TANE0U8  KXCUUAnONS  (Rffl  OEST^  ,  ,,j 
{.»<*.  Si  1361. 1362).  forbid,  the  use  of  an  «.««„„  «  ^ 
toumonr  to  the  truth  of  the  fact  i^ertei  TS'  "^'  **"'  °'  '='»^'  « 
thus  UB«d  testimonially,  as  assertio-tT^  It  follows  that  ntteiances  not 
«.  without  the  scope  o^HSion'^r;  ?'  *"*^  "I  *'»«  '«='  '^'^^ 
Hearsay  rule.  Such  uttei^uTtiyL  of  fh^  dT''?'  '"  '^'"^  °'  ^^« 
eiamined  in  the  next  chapter) ;  (1)  worTthl  «,T  ^''J  •^'*'  <""«  '""j 
ing  part  of  the  issue  (J.  the  wiTrf^Lnt  ""'*"' ''.''^  "•''«'» '°™- 
uttere.1  at  the  tim.of  doiLgTlStl  '  uiT^A"  !,  V*""*">'  ^^^  ''^ 
total  conduct  which  determineTJhe  W?.?^      ''  "^^  ''*^''8  P"*  «'  *»>* 

ownership^laiu,  accon.paTj?ngSe  SS7u  ?.*''^ 
ciicumstantially  as  indirect  eSdeuceT^wL    land);  and  (3)  words  used 

that  the  person  notified  received  kn^L„T  l!,'?,wf  ^"*^™'  '"  •^<J«»« 
utterances  are  offered,  not  a.  MaeZl.  S^n  ^  '''""  *'"«'  '^^^^  the 
«ned.  but  irrespective  of  thl^T  JLF^T'  ,?«  *"*»'  «"  the  fkct  as- 
u^Klas  testimony  that  the  tZ  ««ted  ^t  Zl.^'"'''"''  "^  "*^""<^«  » 
CHKiit  of  the  speaker  as  a  credibE^n  it  ^tT"!!,*^'*''''  ^  *•  "^  '•>« 
is  within  the  prohibition  of  the  Hea^  r'nll  *  testimoniaUy.  and 

cullTf  tterirSnrra  r-Sn"^*^  ^^  ^^^^  P-n* 
any  of  the  three  classes  above  inSdtSfh^  '^""*^  '"'  "»'*« 
apply.  They  clearly  do  not  fall  Sa  ettW  1  «  *""^  "^'^  '^°«'  »<* 
They  do  not  fall  within  the  i«,Xsril  ^"".^  '^'  *^^  '^ 
by  hypothesis  a  material  equS^  wTwh^  "*  *^*  ''''»"  '»>««  » 
completed  in  legal  -ignifi.^'nce  1^^  ^  ^^J^^?^  ^l'*  ""'*"^  "^ 
it -for  example,  the  occupation  of  la^tb«i,  V  ***' '^'"P*"^^"* 
the  tearing  of  .  wilL  That^unimenteflJ^ite'^tr"'' •  °'.""'"*'^' 
of  cases.    On  the  other  hani]    th^    i     f^"^™  "  lacking  in  this  class 

ample,  when  the  injured  pS^n  d^kH  '''"  /*°'  ««erted.-  for  ex- 
locomotive  beU  w  J  rungT;ht^fhX^r"f '^^  ^2"  °'  ^^«*«  ti- 
the defendant  shot  first  Suc^  statTen  J,  ^''l"' *°  "^^  "''^°»  that 
hean^y  assertion  testimonidly;  i  7w"tlLv/j;T^^°'*'  '^  "^^  * 
that  the  beU  wa.  rung. »«««« thedXn^s:  iSS.'^f  J  ''^^  P»t«'.  « 
the  feature  of  dl  human  testimony  (aX^T.^''''^  "««"«a"y 
There  was  a  time  when  the  sute  of  IhTf  J-  -7 

noestabUshed  Exception  of  tlt^orLJl^^^^^^^^  '™"  ••""•  *»»» 

for  a  generation  p«t.  it  doe.  exiriZ  i-  t^  *''"*'  »"»  now,  and 

Since  in  the  kw.  Z.^  it  d^T^^  .^  f,f  T"**  «^  "'  Phn«eo W 
clasa  of  .tateme'nu  to  whlTtrp^uS  Tt^T  "'"^  ''^  ^'^^- 
«noe  we  must  shape  our  treatmS  of  th«  !  ^^^,^^^7  ™le  applies.  -. 
Courts  do,  and  not  by  wLt^^/thlli  '"^^'""^  ^^  ^""t  '^^ 

these  doings  by  their  Le  nine  17^!°!!,  "**'"''  *°  '>''^«  «»»«  to  caH 


m 


'Ta 


I  "M  IXCEPnONS  TO  THE  HEARSAY  RULE.       [Chap.  LVil 

S.**°?" ,  *?^-^'{'  *""  «»'»*«'0"  recognition  appeait  in  England  bcfow 
toe  wd  of  the  17008  beginning  with  Thompwn  v.  Trevanion  and  Ave«on  t 
Kinnaird ;  though  it  i.  only  within  the  lart  generation  that  it  is  firmly  and 
unqueetionablj  eetoblished.  Such  ia,  however,  the  inherent  congruity  of  the 
doctrine  that  we  are  stiU  able  to  re«>rt  to  the  earliest  precedent  for  a  auccinct 
and  accurate  itetement  of  the  principle. 

y}J!^\i^^  "*^  "J-*^  "  **•  ■*•*»*»•*    Thi.  general  principle  is 
baaed  on  the  expenenoe  that,  under  Certain  external  circumstancee  of  ,,hy,i 
calshock,  aatreea  of  nervous  excitement  may  be  produced  which  stills  the 
reflective  facalties  and  removes  their  control,  so  that  the  utterance  which 
tlien  occurs  is  a  spontaneous  and  sincere  response  to  the  actual  sensations  and 
perceptions  already  produced  by  the  external  shock.    Since  this  utterance 
is  made  undw  the  immediate  and  uncontroUed  domination  of  the  sense* 
and  during  tha  brief  period  when  considerations  of  self-interest  could  not 
have  been  brought  fully  to  bear  by  reasoned  reflection,  the  utterance  may  be 
taken  as  partacuUrly  trustworthy  (or.  at  least,  as  lacking  the  usual  grounds 
of  untrustworthiness).  and  thus  as  expressing  the  real  tenor  of  the  sjeake^ 
belief  as  to  the  facte  just  observed  by  him ;  and  may  therefore  be  recLd  a 
testimony  to  those  facte^>    The  ordinary  situation  presenting  these  conditions 
IS  an  affray  or  a  railroad  accident    But  the  principle  iteelf  is  a  broad  one. 
Its  phrasing,  differ  widely  in  different  Courto ;  but  there  is  in  the  judicial 
opmion  of  to^y  something  of  an  approach  to  uniformity.    In  essence  the 
hngusge  of  Lord  Holt,  in  Thompson  r.  Trevanion,  stiU  serves  to  inlicate 
clearly  and  concisely  the  principle  of  the  Exception.    In  the  following 
KT'    w""*  '^^^^^  expositions  are  tho<e  of  Mr.  Justice  Banows 
m  State  V  Wagner.  Mr  Justice  Lacombe,  in  U.  a  ..  King,  and  Chief  Justice 
Bleckley,  in  Insurance  Co.  v.  Sheppard : 

1806,  AMmm  t.  Kiimard,  0  Bast  198;  CwmmH:  "  DMlantioiis  bv  the  wife  nmn  h„ 
*,p.^t  fa«.  W  h«.b«d,  «eudng  him  of  ..l^od^S^lHot  b.  JJ^  beWdent 

ehsr  U»t  her  dedsruion.  n«de  ai  the  tha.  wouIdTTbe^ince  onder  any  circle 
-anc...    If  •»«*»l«rf  ^  the  time  that  ah.  fled  f«,«  i««2^  L^  7~S 

il^lilir^      <rf  ««.  «.tt«  which  happen*!  at  an;ther  «m.  " ,  J^^^Z^^, 

^^^CJ^'L^^tl^'^'^^*^^^  by  *iWng  a  cabriolet  OTer  a  per«,n; 

Z^  :t^^  •'"'  '^•-*  it  wa.  that  had  knocked  the  deoea^rf  down  " ;  oitio, 

18M.  Oib^m,  C.  J.,  inJU»dr.Liet,8  Watt.  481  (admitting  th'  lemarks  of  a  crew  u 

..  W^^^Jd  Jr  •"^"'^  ""'"'"^  '"*'**"'  '•''»«  0**«««-.  -  pointed  o«  in  StM 


rm '"'""™™  °''""™'"  <»"  "-^-^ . "« 


ssM^ssKHss^-^ 


):  "The  objection  to  the 


?J"  ■'"• "« ««•  will,  ih.  „j.  iLrJ2Jr!"r*?".''"'  "■  ■>**  »•»  i^ 

"are  safe  iu  ito  rmulta  i„  ^TJ,?  '  ^^  ^  "°  principle  in  the  U»  n/T-j   '  ' 

1^  -nd  .uppHcation  ntte«d  by  «y  «S  M  hntSS^  *"  •^•''  •"''  ""•*  "«>  crie.  of 
11  U»  0.  h.  kno«m  in  Chrirtendom  •*•*"«  *^  «•  ♦"•Ij  ••  if  bwked  by  the  s,S^ 

2^^m  on  to  tel,  the  ,^:i  ^  T^^?  ^r  °'  *«■■  1--^  .HaUion 
•hototbeexcUmationeof  mortal  tem,/!L„  5^^  to  them,  most  needs  be  aoeo«J.^ 
•"fence  afforded  by  the  agSd  ^L^Tf  ^^  '  '^'^  *««'"»•  -^tViS^ 

jn.-.  Uj_^__^   ^   ^  „^_„        ««»•-''«  P«-Pt.on.  and  recollection. 


SBSl 


«M^'"bJ-i'^£S4-s;;:-«'«  ^ 
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darktiMd  and  dioHMd  bj  Um  mbto  aad  Amiom  of  VfffmtMa§  diMoIntioB  vonld  b«, 
wa  think,  bat  a  bwi  lampla  of  'tlia  parfMtioa  of  hnmaa  noMm.' " 

1889,  Haryfa,  C.  J.,  in  MtlMd  t.  OMkr>$  Adm'r,  80  Xy.  40S :  « Tho  dwdaratloni  ol 
fbh  wcra  mada  witUa  a  law  Mooada  aftar  tka  aaaaalty. .  .  •  Ha  had  no  tioM  to  eontrin 
oir  deviaa  a  falaahood  bj  wMeh  to  asonarata  hiiMalf  frooi  Mama,  aod  hia  dadaration  wai 
■b  eoDDMtad  with  thi  oireamataaaaa  wliieh  lorat  a  part  ti  tliia  aaaa,  aa  to  giva  it  iiupor 
tanoa  in  datannining  the  faet  that  ha  aad  liit  anginoar  had  ran  tha  angina  in  tha  honeit 
bdiaf  that  thay  had  antil  IftlO  o'eloek  to  naah  Baard'a  Station.  .  .  .  It  waa  auda  i>rior 
to  any  knowladga  that  ha  .  . .  had  adMoaatraad  tha  diaprteh.  . . .  Tharafora,  if  wa  ignore 
tha  eradit  to  whieh  llah  m»y  hava  baan  antitlad  aa  a  trathfol  man,  hia  daelaration,  mid* 
nndar  tha  eireanirtanaaa,  impraaMa  tha  mind  with  oonidonea  in  ita  trath,  and  ia  antitM 
to  ba  givan  ita  waight  aa  any  otliar  fact  going  to  maka  up  tha  wliola  tnnaaotion." 

1888,  BmiU,  J.,  in  LUOt  Roek  R.  Co.  r.  t«r*rHI,  M  Ark.  S48,  S  8.  W.  SO:  "Th* 
atatemant  of  I^erarett  waa  mada  inwnadlataty  aftar  ha  waa  ran  onr.  .  .  .  It  wu  m 
amanation  of  tha  aet  in  qoaation  and  ao  eonnactad  with  tha  eanaa  of  hia  injuries  m  to 
praeluda  any  idaa  that  it  waa  tita  product  of  aalenlatad  policy.  Aaida  from  any  eiedit  dut 
Lararatt  for  nrmAif,  tha  oironniataacaa  immadiataiy  praeading  aad  eonnactad  with  b» 
atatamant  impraaa  tha  mind  with  oonHdanoa  in  ita  trath." 

1887,  SamtrwOk,  J.,  in  Ditmutu  r.  Siat§,  88  Ate.  980,  8  So.  871:  "  Tha  atdamation  of 
MiM  Harria,  [on  ranning  from  bar  room  in  bar  aight-dothaa,  that  aha  aaw  aome  ona  at 
tha  window,]  .  .  .  being  nttaiad  ao  near  tiw  acana  d  tha  tranaaetion,  and  being  appw- 
antly  apontanaoua  in  ita  nature,  .  .  .  waa  f^  from  all  auapieion  of  darlcak  prameditation, 
or  afterthought,"  and  waa  tlierafora  properly  admittad." 

1888,  Laeombt,  J.,  in  U.  S.  r.  King,  M  Fad.  814  (barging  tha  Jury):  "There  it  » 
principle  in  tha  law  of  aridanoa  which  ia  known  aa  'r*$  gatm';  that  ia,  tha  daelarationa  of 
an  indiridual  mada  at  the  moment  of  a  particular  oceurranea,  whan  ttia  eifenmatances  an 
aneh  that  wa  may  aaanma  that  hia  mind  ia  contndlad  by  tlia  araot,  may  ba  meivad  in 
Mdence,  bacauae  they  ara  auppoaed  to  ba  axpraaaiona  inroluntarily  foread  out  of  him  by 
tha  particular  arent,  and  thna  hava  an  alemant  of  trathf  ulnaaa  tiiay  might  otherwise  not 
hare.  .  .  .  But  yon  ara  not  to  give  any  man  waight  to  a  declaration  tbua  made,  or  any 
areight  at  all,  nalaa  yon  ara  latiifled  that  it  waa  nude  at  a  time  whan  it  waa  forced  oot 
Aa  the  uttaranea  of  a  trath,  for»  *  out  againat  hia  will  or  without  hia  will,  aad  at  a  period 
of  time  ao  chwaly  connected  with  (he  tranaaetion  that  there  haa  been  no  opportunity  for 
aabeeqnent  radeotion  or  determinatioo  at  to  what  it  atight  or  might  not  ba  wiae  for  hin 
to  aay." 

1880,  BUekUf,  C.  J.,  ia  TVaaaim'  /n«.  Co.  t.  Si^ptnl,  85  Oa.  751,  776, 13  S.  E.  18: 
*•  There  meat  be  no  fair  opportunity  for  the  will  of  the  apaakar  to  mould  or  modify  them. 
Hia  will  muat  hare  becoma  and  remained  dormant,  ao  far  aa  any  deliberation  in  concoct- 
ing matter  for  apeeeh  or  aelecting  woida  ia  oonoaraad.  Moiaofar,  hia  apeech,  beside* 
being  in  the  praaent  time  of  the  tranaaotian,  muat  be  in  tlie  praaeaee  of  it  in  respect  to 
epaoe.  He  muat  be  on  or  near  the  eaene  of  aotion  or  of  aome  material  part  of  the  action. 
His  declaration  muat  be  the  utterance  of  human  nature,  of  the  gtnm  iomo,  rather  than 
of  the  indtridual.  Only  an  oath  ean  guarantee  individiial  THveity.  But  apontaneoiu 
impulse  may  be  sutBcieat  sanction  for  the  apeeeh  at  man  aa  aucfa,— man,  distinguished 
fh>m  this  or  that  particular  man.  True,  the  rerfaal  dalirerance  in  each  inatance  is  that 
of  an  indiridual  peraon.  But  if  the  atata  of  hia  mind  ba  audi  that  his  indiridualitv  is  for 
the  time  being  anppreaaed  and  silenced,  so  that  ha  uttara  tha  rdce  ti  humanity  ratbtr 
than  of  himself,  what  he  eays  is  regarded  by  the  hiw  aa  in  aome  degree  trustworthy." 


§  1748.  Tha  Haoeaaity  PrinolpU;  Daath.  Aboaaoai,  ato,  oaad  not  be  sbowa 
It  has  already  been  noticed  {ante,  §  1421)  that  through  the  Exceptions  to  the 
Hearsay  rule  run  two  general  principles,  one  of  which  is  that  some  necessity 
shall  exist  for  resorting  to  hearsay  statements.    This  necessity,  for  the  fin( 


I|.>«-ir«,]   W0„«„™  OCUI.*™»,  (KB,  OBT^.     ,,„, 

.pon  the  .tend :  „d.  for  the  thirtiZ  iJT.     *  '•"  •*"""•  '«endance 
of  ««,rti»g  to  them  for  unb^  Z^^^'t?  "'  '!  "^-^ » ••"•»W''»y 

better  th«,  i,  likely  to  KwneTf^m  th.  "'"J"*""!  "«rtion  being 
«c«,Mty  or  expediency  -CTnlTni^  ^"^  P"."""  »P»»  »»>«  -tend,  f 
noted  by  the  C^  ipw  cLITto  2 1  «"^  '^'''  "•»"«»>  ""V 
iti  mention  nuy  be  uoribed  tn  S  ^ «  '^  """"""^  •">«'  The  rarity  of 
r-«<  8  i77orivr ..T^  ***  ""  influence  of  the  Verh«l  a«*  j  y.  ^ 
(jwrt.  9  1772),  which  haa  concealed  the  an«ln««  1#  *u     ?       "^"^  doctnne 

h«  thu.  naodly  obviated  arg^iTt  u  ^^iS'  T^  ".'*P''°"'  •"'» 
aeceesity  for  the  beamy.  Propriety  >rf  ahowing  a  speciflc 

It  foUowa  that  the  thatk  ahaims,  «.  -«i 
n«d  never  be  ahown  under  tSTCti^  ^vaUaMit,  of  the  declarant 

•«..    Theaecondprindpk(a»faTu22l^„?'"'!r'**^=  ■p«»ot««o«. 
i.  that  the  autement  mit  hTve  lien  SS      ^*  '^J^^*'  •"  *">«  ExcepUon. 
to  give  «me  apecial  trn.to^l^^'^t.d"^;;  .?"TS*"«"  '^'^'*^ 
it  from  the  ordinary  test  of  citT^.m/nl.-     """  *°  J^tify  «w  in  ewinpting 
i.  «pn»enfd.  in  Z^t^^ZTZ:^'''  "^'"*-    "'^  P""'>P>* 
the  .taten«nt  mna.  trim  the  <SnSi'cer«  d  J  '^r''*"  "P**^.'  th«t 
I«.dently  of  the  dechinition  »  iTo^tSn  ^T.K  .'^'r*-"'  *''^*  '°<J«- 
mj  extn«udid.l  a««rtion.    tL  SmaLiJil        '^  ^  «i™"  '^  '"  °«**- 
the  conaideirtion.  almdy  noted  T^iTl  m1?^  f '^°**'  *"««  «»"•»»»  *» 
exdtement  the  reflective  fccnlt^e.  maVS  i£  L  :k'*"!!  "*  "•"^""» 
become  the  unreflectinir  and  .m^.^  .  ""*  *''®  ntterance  mav 

•-.tural-iapnC"  StScL^^rL^St'  """*  "^  "•P-^eoua." 
extends  without  let  or  bwatS^  S^"*"***  »>y  "  "cited  feeling  which 
iDMt«te."«  «n««-aown  bom  the  moment  of  the  event  they 

Hut..  Pow«n  ?fn!'^*'^!  I^mpklB,  J.,  in 


>SpMM.Ma. 
BiMllt 


VAppunitly  fat  BMd  bT  Vpham.  J    i. 
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*d«.»toot  WW.  iiMU  •!».  tl»  41,  «,!■  dfcl  m,»  «IM,  Mm.  Ui^  ■,1,'^  ^^^ 

powM  of  niMtiM Att  Hm  Um.  Umd.  (hhb  nwlTiaii  tka  ^S\iiUl  l7r.Tl»J 

fromhli  fit ««  W»tt"f  fc«  w..  elMTly  Mt  in  »  «»dltiN  to  •»»(•  hit  fabM  ud  fabrici, 
IL^'  :  •  •  AUth«ll.ii«»MMfy  .  .  .  toB«h«th.d.dmUoop«rt  «f  tha  rw  -„,aU 
ttMU  Ao|dd  h.»^N.MU,.(ter  ih.  I.JU,  ua  hafar.  ha  hid  ttoatoaltol: 
■toryordariMaaythiiiciorhkownadTaatai^"'  —••"■•••up. 

1847,  rtac««r,  J.,  in  Seajryt  t.  Aom,  8  to.  *  II.  794 :  »  DatlantioM  an  admitted 
onlj  npoj^  prmmptlon  that  thajr  alaetdato  tha  facto  «iU.  whiah  thar  ara  connect.; 
haWng  baan  n»da  withoat  i»«»aditotion  or  artiiaa  and  withoat  a^  toth!l  12 
qaawMa.  .  .  .  Ii  waa  rtaaoaabla  to  ptmam  that  ha  had  pranaditatod  hU  asplanation  at 
L'Xi^jr"  "•  'T!!L'"^  Hwa.ako.hown  uTh.  waa  haU  a  n^MrS  uJ 
2»t  whara  tha  arima  wa.  allag^i  to  haw  baan  emitted  a«l  had  rafldant  tiaeT  *! 
t«mina  npon  tha  wpbnation  ha  wonid  gira  oonaaming  tha  dianoMtonoa.    iCpUnt 

jJl^li!!!!!!:^:.'::!"  *«•  »•  ^^i  ^  »  »«.  Wl:  "Undonbtodly  a««h  itaUnMnli 

^.^I!!r'!T'  !i*  «:**  '*""«'•  •»«>  •«ly  whan  thay  «•  «ada  »  wawiUy  .ft.TS 

^  2L    !!r*:!:'  '^•"*'  ••"••  ««•«"»•*»«*•  -  «•  p1«.  it  bayo.d  an  debt  that  C 

S^  !:l°:!!J^:?iS:i  *  '"  ""  r^  •*  --nKiri.g'^Sdanaa.  S.IS  rS 
th^ary  nataia  of  tha  thing,  y^  ««,h  «a.|  ba  laf t  to  tha  diacntion  of  tha  prelidilj 

1884,  SoW,  J.,  in  WMtU  t.  i».  Ca.,  M  V.  T.  974 :  •<  Thi.  roiMant  ntea.  «#1  .^-i„ 

toon.ni.dabythaintortMawan.Uaa.  .  .  .  Dwshmiona  whiah  ai«  laaalTad  ..  pwtol 
the  ra.  ^.M  ara  to  aoma  artant  a  dapartara  f .om  or  an  wmMoa  to  thTZwa?  rT?,* 
quiring  oo^«„t^ton.«».^|„^,^  ^3  «^^tJ^ WX LT  raS 
from  tha  ao^  whkh  UMy  ara  allag^i  to  «h«»^  that  thay  «a^^^th.t  .^ « 
J^rwo^  into  H  by  tij.  aarroanding  ein«u«toncaa  «>  «to  rnaiT.  SSlt  !«,«  iu^ 
from  tha  wuTonnding  ciron««»ana.a,  thay  ara  no  batter  th«>  any  othar  nnawTn   tito 

t'SIti^Z"""""^'"*"-'— ^  •  •  •  CI-thi.«»a.n»iSySS^u,^,'2 
tha  inju^r,]  thay  ara  punly  narratira,  giring  mi  aoeout  of  a  tranaaetion  not  nartlv  «1 

lS»  2S!L?^l"^Z!i"*'  "rr^*y  •*  *^  ^»»-  "»>•  t-«*rf  to  tl,.m.'^ 
.«hM  ;„^JI^J1;*K   .??^JT"  '  *•**'•  •*  '''•«•  "«  («>*»»«««ona  being  offerrf  of 

.Up«d  i  tha  .totemento  and  acto  of  tha  k«  wara  not  tha  natuT nttof«,^  T«  lilZ 
truthful  child  prompted  by  tha  aulfaring  andarad  at  ^^^^^S^ ^i:r;7^ 
IX  ^hTi^"^'°"u""*  r*^  on  tha  p«t  of  tha  ftUhar.  .T\t  wa.  Sj  h^ 
SSil«  ^^    ."'It:'  "  *T  '•"  "P***"  o<  ««•  mla.  .  .  .  [Than,  U oZ 

!mJ^  J^h  T    •         \'»'»*i'*'«"y  after  h.  had  >«e«it«i  tha  injury,  crying.  «d 

dad!St^7'2!:JP"  ^:  *"  i'*^.J'  ''»*^'»»'«-.  68  Mich.  188,  94  N.  W.  778:  ''Th«. 
daelarationa  wera  not  mada  on  the  .pot  and  apontonaooaly.  ...  Ona  very  (tood  re<uon 

lnhUowninteraatandm.ybaundar.trongtomptrtiontodo»..  .  In  thi.  caU  .  . . 
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fNM  dMi  «r  tsaitemmit  »nonm  tha  - ■•  wri«»«i,  wcwid  natarall*  Im<I  Ia  . 

-  u..  «dd«»  would  b.  iS^T^bMrfS^sr;  jsl't'"'  -'•  »^  «««ss  i?  jL: 


bjr  pcnoiM  eooMeM  wilb  tha  tnia 

to  th*  deCTM  itf  iia  Ml.tl^  ..  ^r~  .7 


ion,"  •  — «Mi  01  OMM  wiUiiD  tiM  Ualii  o«  » 


«v   «<n    WH^I^V    «JV     IBS    •VWIIOI 

utna^y  dMesH,  If  not  iapo 

■on  pwtUotar  dMaHptlon."  "— 


'  ««•  <i««lv»ti«.  CO.  1.12,  oiIunL!^  *•»  »k.  two  «,  »  cCl, 


eonneeM  |hu  »•  oceiMittoa  md. 
ifMtMwoM  nplaution  of  tba  n^ 


11760.   Um»:  - . .  , 

Induce  thi.  .ervoo.  exXn„,ntti^.^tW;2r*'  '^"^^  -^*  ^ 
«»J^t,ng.  Such  .  Umitation  doi  n^.^^  S.^?  •ponUneou.  .nd 
q««d  in  the  j«dici.l  definition. ;  ^tTieT^^.?  *«»«.  •xpre^.ly  r^ 
l«>«fnage.  Moreover,  in  pnwUcrilr  li  rf  thHlS.^  >n.pUc«tion  from  their 
»MU  after  corpondinjary  by  ,3»^    .    u   ^if"*«-«volying  rtate- 

totion  which  pntctiodly  uk«,  the  okL  „?♦!"• "  **'»•  ^""f  •  •  "mi- 
M  §  1768)  i,  mietdcenTJor^weTLlril^   J"?  ""'*"*°»  (»o«<^ 

■«y  be  «uppo«Ki  .till  to  dominSewd  tht  ^J^-       ""^'"  ""te^ent 


•  1T»0  nCIPTIOlfS  TO  TBI  BBABSAT  BULK       [Cat.  lvii 

It  k  t«  ba  obwrrwl  that  tb«  ttelMMBU  mnI  m(  W  iHttlp  ttmttmpo. 
fWMMM  with  tlw  eidtiof  mom;  tb^  my  b«  rabMqomt  to  it.  piwi-M 
than  hM  not  bMB  UoM  for  tU  oxeitiiif  tafliMoeo  to  Iom  iu  swaj  Md  u>  It 
diMipatwl  Tho  Mkusj,  fonnerl/  mtntiaiMd  bjr  •  ftw  Oomtt,  tluit  th*  ^tte^ 
Mioa  muit  bo  ■trictljr  contomporanoooa  (pott,  |  176«X  o'na  iU  origin  i,,  • 
miMokoa  ■ppUootioQ  ot  tho  Vorbia  Aot  dootriao : 

im,  JVWtf.  J..fai  ITMm*.  am*,  11  Oa.  tMi  "  WbM  tka  boeka  •».  wb.n  thb 
CowtbM«l4  that  thadwlmtioa.aaMU«iMMip<inMoa.  with  tk«M«r..  ru  .. 
qMttioa]  wbM  .art  <kpMMl  a|»a  th.  anrfie^le.  of  tba  pcMpla.po.  «U.h  ifc,  ,„,, ,; 

feamM W«bajl«Jaf«l»oa.appaarloi|HrJiigoalollbat«a«rtlo«,l«lka,,Juci.|^ 

It.  U  tbqr  aravolaalarjrMKi  apoataaaoaa,  aadilUwraiaaMciaatatiaMMnMrtoii 

a.  m«».bljr  to  piadada  tfca  fctaa  olJ.Mb.iata  *i%i,  ifcwufc,,  M,  to  ba  f«wd«i  J 
ooBlMnponuMoai."  > 

18M,  AiUtt.  J,  in  CofT  T.  AW»,  «S  Ark.  IM :  «  Vor  aMd  any  taoh  dMiaratlon.  K. 
■trteUy  wiaeidMt  m  to  tiaw.  U  lb.,  .r.  |m«al«l  by  an  .xritod  UMog  mhUh  exu-Ddi 
wilboot  bnak  or  ktdowa  f roai  lb.  momaat  ot  tb.  .fwt  lb.y  illwmi.." 

1889.  S*M«.  J,  in  5M»  T.  iri.n4jr,  1«  B.  I.  888, 17  AU.  808 :  •'  Th.  iMond  iUto.„«„t 
.  .  .  was  lain  fatUaMt^amnl  oiiaalM ;  bat  w.  do  aot  tbiak  Ibia  U  dtoid*.,  linr,.  tht 
aMtroiliag  .kmonl  ct  adaiMibUity  U  ao«  tbo  iatonral  of  Unw,  bat  Um  nal  and  UliuirT 
Ut.  oonoMtioa  witb  tb.  tbinf  doaa,  ia  wbiob  lb.  intwral  of  Ubm  I.  a  fMor.  .  .  That 
wbiob  t.  neogaiaod  by  WHnuon  oaporioBM  m  tb.  iaatinatiT.  onteooM  of  an  aet  U  for  tbit 
riaiiM  dMawd  to  U  a  i«rt  of  il,  wbHbw  lb.  tim.  of  wprwrioo  b.  df.  or  MtMB  luinuta 

,.  *??^u*^?T!'  ^'■' '"  ^^■^^'^  '"»•  <^»-  »•  «»W«rrf,  86  Oa.  T81,  Tit,  776, 12  8.  B. 
18:  "Wb.tth.lawaltofrtbwdirtra.t.i.notaftof..p..dibatafl«.tboafbt  .  .  .  Ihrt 

tb.  dwlMrtioo.  iball  b.  or  apptor  to  b.  .pootaa*)..  ia  iadiopwrnbU,  and  It  i.  for  thb 
i«aioaaioMthattb.yw«nqaiNdtobaqiMdy."* 

Fprtbamow,  then  can  be  mo  d^nitt  and  Jlati  Kwtit  t/  tioM  Each  cue 
Boat  depend  npon  ita  OTrn  oinnmatanoeo : 

18BJ,  P0rt^,  J.,  in  Kt»m4,  r.  R.  Ofc,  110  H.  T.  888^ »  W.  I.  Ml :  «  Tbm  i.  no  Im- 
!f^"lI!.1Tr^  b;itw*n  a  tow  boat,  and  a  liw  day.  or  a  tow  w^k..  oa  on.  .id. 
«rprbioh  <i*d«^na  in  faTor  of  a  |«rty  ara  adaiiribla  ia  ovidMoa.  wUl.  on  tb.  otim 
^^1^1^^     """T,  "^  ?»-P^»»  torai  a  part  of  tb.  f»  ,«,.  tl..y  .r.  i». 

I!^'  "^  ^^  •"."  '",'"«*"*^  *««  ««-  •>.««««  »  to  admit  of  th.  delib. 

.^  "il!!  *^  **°^'^  •!  '  •^"'«  f"*^  «  »*•  I«*  •' *^  «*>«.  then  th., 

Mumotbarogardadaiapartaf  tb.rM|M«i.»  i        h.^ 

18W,  5Mty,  in  /iei  T.  Jf.rfMf  J».  !»■.  ZJ^  Amtn,  SI  C.  C.  A.  86. 118  F«L  49  («!««. 

W  bil.  it  i.  «id  U«t  th.  dMkntkm.  mart  b.  oonl.»por»w.;witb  tb.  main  fart.  „. 
rul.  CM  b.  formalatMi  by  wbiob  to  dotermin.  bow  .mt.  in  point  ot  timo,  they  m,.,t  b.. 
No  two  OMM  m  .»eUy  alibo,  nod  tb.  drtwmimrtioa  of  tbi.  qoNtton  b  alw.y.  inrnmr. 
M»  from  tb.  oiimmrtMioM  of  tb.  c.  at  bar.  Tb.  trMinet^  in  qn^tioo  may  1«  U 
tbat  th.  r*.  ^w  woold  .xtend  ow  a  day,  or  a  wmIc,  or  a  montb.  In  tbi.  mm  th.  fatal 
oapculo  .^.i  bandMi  to  th.  viotim  in  th.  aftomoon.  bn»  not  takm  till  britim..  If  Um. 
comb,  D^^  glTinf  him  tb.  oqisal.  and  prMoription  on  tb.  •tia.tt  in  th.  afttmooD. 
b«i  called  at  hi.  bona.,  and  given  it  to  him,  and  Mt  a  minnto  bafor.  it  waa  iwallowai, 


»  Thai 

np?odM*d,        

of  alnoat  exact  i^^naiOBa  m^  »««■  u 
iMdy  t.  Homphriea,  SS  Ala.  (14  (MM) ;  PMi. 
7.  VwBoo,a5CaL4»(lN8).  ^ 


elaBnag.o(thlaopiBianhMlieM<rflea        •  8a.  rimOar  pmrnfea  me 
^  S  one  fera^  or  another ;  esamriaa    oat.,  1 174t,  from  Yickiltwi  B. 


Cami  aadStaUi 
Bo.  tot. 


qaoted  npra,  aad 

~  B.  Co.  f.  O'BriM, 

State,  and  Hfll'i 

',  W  La.  An.  1M7,M 


N  1T43.IT«]    WONTAMiOPt  BCCUMATIOW  (W  OtnM). 


I17M 


trifle  with  priadpl.  ud  to  cuKS  ilJl^,?  •*•"**  "^  ~"»^^  "  *•  ^ 
hwe  .tempting  eithw  to  (««•  oTto  ^I^t  1^  ^  *?**•""  *^'"**  *» 
l»  treated  upon  it*  own  cirennutonce*     Th.r.fc?  u  T^t  ^'*  •"'•^ '"^ 

. beneficent  neoH  i.  riched. thSrjZwl!         *1''  ^"^    U»»"  "«»> 

wiu  .ntinn.  to  „n,up,,;^ss!;n?sJsi':;rp:i:^^^^^ 


3MRndhit(oataiidMU 


o(« 


2»i.'HM.  tokbMd  rSiif  IM  T  it  M 

«••  <••  Start.  IS7  id.  ae.  ai  kT^  ALil?^'  '^'''" 


utor  M 
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of  the  occurrence  preceding  it.    Thi.  i.  perh.p.  .  cautionary  mher  In  , 


ttOBghl  )  ;  U73,  Had  ».  8UU,  4«  0*  «07 ;  1878. 
Bonu  V.  8UU.  81  id.  m,  1880,  J„hn;,ii  ' 
ghUe,  85  id.  99  i  1884,  Aiuuite  Facturr  » 
IUn»^  M  id.  aX;  1887.  SA,  ,.  DriS^Klb! 

•"i'?!'  !fH?  •■  *''"»''»*• "  "• «"  i  •M77a«. 

S*iii  '!K'  ^'¥^''  ^  *  *^-  '*•  "^o-  '•  Holland. 
M  Id.  M7,  108.  E   lOOi  18»0,  rmvelen- W 

/  i.'':^'^'~A  "  "  "'•  '•»•  "«.  »  8.  K.  18 
(whether  Swcidenully  fdl  orerboud  oreommit- 
tod  •oiciU*  br  ihooting  or  wu  alive ;  deelaratiuui 
of  a  companion,  after  beaHng  a  ■hot.and  opoo 
meeting  a  aacond  companion,  admitted ;  anoted 

17  18  8.  E.  301  (by  the  dec«y»d.  M  the  do^ 
2;  .»"*;?  "''•'•  •united);  1894,  llaeton  v. 
State.  94  id.  590.  91  S.  E.  603  (accun^d'Ir^pli: 
MMoni  that  he  .hot  b,  accident,  made  afor 
•rreat,  excluded ;  but  similar  itatemeuU  mad* 
^,."1""^'"'.  ""•n^orin*  hlnuelf  ihortlr 
after  the  ahootini,  admitted) ;  1896,  Electric  ll 
Ca  p.  CarKin,  9l  id.  6S9,  97  8.  E.  1S6:  1897. 
Snllivan  p.  Stale,  101  id.  800,  99  8.  K.  16  (dti- 
fendui.  decIaratioM  to  ,  policeman,  a  few 
ninntei  after  a  homii-ide) :  1899.  Dill  »  Stao 
'»•  ^.W^  «  8.  E  680  (dU«Jj'i„";;i  'aftl^^ 

e-3  (bj  defendant, after  liUling  hi*  wife)  j  1899, 
Weinkle  i..  B.  Co.,  107  id.  367733  a  E.  471  (b? 

SSa'".5^r""  "L'  "^"-  •"•'  killing  mnl«)  J 
1899^  fcTilami..  8UM,  108  id.  99. 38  8.  ft.  818  (by 

State,  ib  779.  33  8.  ^.  639  (by  a  wonoded  pei^ 
•on,  made,  imediately  alter) ;  1901,  HTeetera  4 
A.  R.  Co.  e.  BMUwn.  119  id.  553.  37  8.  E  86.3  • 
mim$!  1841,  Oardner  x.  People,  4  lU  90  fa 
■tatement  made  after  a  Itilling  wa«  rejected  bZ 
auua  "thel6n«hottime  whicEmost  hara  eU^ 
»<|{!?"1".*"«  "S  'hre^qo"*""  of  a  mile'wii 
!!7^*?L  .""'^  ""  Pn*""*'  to  booome  cool 
•nd  deliberate  and  eren  to  inrent  an  ingenions 
ncrannt  of   the   hurried  tranaactioa"!-   1855 

Chi«go  W.  D.  H.  Co.  V.  Becker,  198  id  548  91 
N.  E.  69*  J  1891.  (Juiucy  Hor«,  R.  4  C.^  , 
Gnu*.  137  111  964.  969.  97  N.  E.  190  (bv  .^ 
driver.after  an  Mddent);  1895,  Sprin^eld  li. 
Co.  I,.  Welch,  155  id.  611,  40  N.  £  Km  (bv  a 
^)torman  juat  after  the  car  had  Mopped) ;    89«" 

45  N^  E.  563  (itatementi  from  Mveral  lionn  ti 
three  dayi  later  excluded) ;  1902,  Springfield 
C.  R.  Co.  V.  t^ntenney,  900  id.  9,  65  V.  E.  449  • 
r„d,a«,:  1851,  Blanrfi,.  State,  9  Ind.  608  610 
(accuMd  1  (tatement  after  a  homicide) :  1880 
Jonee  ».  State,  71  id.  83 ;  1894  Parker  1.  <i^' 
136  id.  984.  990.  35  N.  e'.  lIM'(b?the  d^c^S^" 


•  Wl)  I  1909,  AkaTer  v.  Minn«UK>lIi  4  8  I,  r 
Co.,  115  Id.  338, 88  N.  W.  841  (eSSneer,  ,t»t^ 

8.F.M.  Ais'n,  119 id. 990. 93  N.  W.  90(.aki,le^ 
Kaua,,  1871,  State  «■.  MontgomCTv  «  k.  ' 
860;  1881  Stat.  ,.  P„me«>,.  9TK0  "9? 
Tennia  ».  B.  Co..  45  id.  609,  95  P«.  876  Z' 
W^k«  ,.  0-Co.neU.  59  id-'sS.  MlV-'g.,  '^^,t 

&vr^.Tt?r..'frgSSri^'i;?^ 
i%?5i.<7sSt'nc,'5i->^^ 

L*\l!!?  "7  •  •*■*"•  »''"«.  immedi,u;iv  a(,S 
the  ehocting) ;  1896,  Jackwn  ».  Com.,  -  id  _ 
37  8.  W.  847 ;  1897.  Hnghee  v.  Com  Z' 
-  ,  41  8.  W.  994;  1898,  finghi  r  R  Co~  ^• 
Id.  -,  48  8.  W.  671  (bnlkemS.-.  In  n^)  ,'8« 
Brown  v.  R.  Co..   —  id.   —  53  8  W  iiu   r 

ITiI^VTr '^'2«8?'''r^>=  "^  I^'»i"-' 
▼"»»«.  K.  Co.  e.  Shaw,  ib.  — ,  S3  8.  W  low 

1""J?^,  P«"on   pnt  off  a  ateim-car);    ,C 

2'^  .  *'  1901, Johnione. Com,  —  id  _  si 
».  W.1006(ajBaultedwoman'acompUint)  1901 
Floyd  r.R.  Co.,  -id.  -,64  8.V&  (^': 
motorman  after  an  accident);  LouUia,,,,:  \k! 
8t.J«r.Mdton,37t*An.77,79;  188R  State?' 

8U^  ».  ^myey,  48  d.  1407,  90  So.  904  im 
State  V.  Sadler,  51  id.  1397,  96  80.  390  ;br  , 

541.  97  80.  199  (by  the  deceased,  in  an  aJTravl  • 
1900.  Marler  ».  R.  Co..  ib.  797,  97  So  l?6  S-' 

Blanchard.  108  id.  IIO,  39  80.  897  (accunedl 
ifa.«:  1899,  8«;ae^ic«ldox,  99  Xs^.  « 

Id.  815,  59  AU.  844   highway  aeddent);  Mar,. 

i??^ir5^.i^?',r  ^-  ,''•  ^  "•  Tanner.  90  id 
fag  hia  injuriee  (freaiwd),  MaUad^u^,,:  u^ 
K«*m«.  r.  R  C..  165  Ma...  349,  43  N,  E.  ns 

Ki^berger,  87  Mfch  SM;  1901.  Edwai  r. 
n?^;  ~  ™-  ,r"'  88  N.  W.  404  (»treet(»r  col- 
IWon) ,  19M   Eneley  v.  R.  Co..  ^-  id.   -,  si 

FiVkl,;.^  'l^i"*lPSf«"««') ;  Afmw.,*"  •  18M, 
Sr.in'?. ?"•?'*'"'"•»'•«» N.W.  171;  la03 
State  r.  Oallehngh,  -  id.  _.  94  N.  W.  72.1  (mar 

,t,'  .£!f"iJ'?!.-  'f*J'  Kramerr.  State  61  Mi*.. 
161  :  1896,  Mobile  4  C.  B.  Co.  ».  Stine<.n,  74  id. 


1    !     •??•  '*  <'*"«™e«'t.  while  extinirai.slnui:« 
??;';«'»«»"■  '860,  State  e.  DomTni,|ne,  30 


w.   195,  66  N.   E.  433);   /own;  1871,  State  v 


l?i'  22  S-  ^  " :  "".  Smith  r.  DawJ.y.  M  id 
319,  60  N.  W.  695 ;  1899.  Kevee  *  Cedv  F.II. 
107  id.  509,  78  N.  W.  997  (taf.llld  g3S  '.jS;; 


83M 


Sy°.^  '^T"k»  *''"•  hf*  "onnd  was  being 
7Srili."^'<-^.?^  »..  Brown,  64  id.  370* 
l^'^.I-  ,7''k"'  W  '•>•  886;  1894,  Stot, 
».  Martin,  194  Id.  614,  98  8.  W.  19;  1896,  Stat. 

OMnti  by  the  dac«Mad  who*  MUiog  a  poimned 


f  1760 


H.7».ir«>]    SPO»T«EOBS  KCLAMATIOTO  (MS  OEST^ 

luch) :  1M7.  Rtmk».m   rn. ...   .. 

iV»oi?t*  ''°''  D««"on  r.  StM«.  1  Swan  Ml  . 
IMS,  Mekon  r.  8im«.  9  id   mtSa  /  .  .       *' ' 

•Bortiv  after  the  .fc,,,".  j^  S?  "»•  "'•d* 

A-  P.  a  Co.  ,.  C^»W.T«4  6:1,"  w"'?<5 

1896,  Gowen  ».  Both.  SS  id   198  7«  p!i  .T- ,V* 
ISO  (conductor  of  •  train) ;    I8»7   CmJ  T    T " 

(■tatementi  of  the  deceaud  ^x  !»■    .  "=;•' 

••  c»P«>L I' *  R  Co, io  i4  i?i  « a  W? 

1085  (b,  an  enrineer.  i^r  «.  iciWent/  iZ ' 

te-.£.M.'iad'223^^^^^ 
»•  N.  W.  18«/i»inti».  r^.  .?•     -^••^•^*. 


»ffLL^'^£coJ^^^ 

bl<U«  r.  Hendricki,  I7»  id.  6M  7a  KW^' 
(tictin.  of  an  amnit),  IMS  Stote  »  pmLJ?;' 
174  id.  807,  74  a  W    M9  /»^rr  "i/""*"*. 

1895,  State  ..  fch,  16  Mout  343^0  pLm/' 
1903,  State  ».  flghe,  a?  id  M7   7i   p' '*i' 

K.  to.  V.  Elliott,  54  Id.  899.  74  N.  W.  627  ihv  m« 

sr ;»» ''s'ni^jr'  's'*"'  i-^'^'^ 

n'h^  791  m!*  ™""'»n  "•  8t»te,  »8  id.  796,  79 

(»wi.r^„>  H-'^""'*-''92^.M«^; 

L- Si's  ^ii"-"-**  A"-  »8»;  Ar.«™' 

«*  ••  1889,  EMell  r.  State.  51  N.  J.  L.  183  17  Ad 
18  (appaieotljr  refuiing  to  fecomUe  m»  tlmil 

Cooper,  60  id.  SI9,  SSI.  37  Atl.  730  (a  dri™,?; 
vlVVi  'It  '^~P'*  "•  I>«»f».  M  N.  y    IM* 

S't^'tf^s'^i"^''""  •«"  •  b^dd": 

x^''.r2a^?s??r4s?'i3Trt 

fc  TsS'  Wdi!:f^  ^-dent"^!^ 
J? H  iff^'J*'!'."*  "•  Andrews,    —  N  n    _ 

;'"   »«.  »6!  1871,  FornMt  ».  State   91  id  (Ui 

ir,8'\T/sSr  V  ^'r  » 

SiE«.'nit2^'ii^4^ 

ingS^sM   8^^  intoauo™  .fuirW- 
8  B  MS  (1  !r  •  ^  '•  Araold,  '»7  id.  9,  94 

»  »not),  1903,  Qcaa  *.  Sontbani  R 


•     56  N.  \fr*  iS'h^J'-  "~««'".  •»  M-  Mr.  «74. 
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shoot  him,  then  is  perhaps  no  less  raason  for  tnuting  the  part  of  his  utUr- 
anoe  than  any  other  part  Nevertheless,  it  is  possible  to  aigue  that  such 
utterances  imply  to  some  extent  a  process  of  reflection  or  deliberate  reason- 
ing;  and  practically  there  is  not  the  same  necessity  for  employing  them.  It 
seems  clear,  on  the  precedento.  that  utterances  thus  relating  to  some  distinct 
prior  circumstance  would  not  be  received.  But  this  result  is  usually  reached 
by  invoking  the  hngnage  of  "rtaguUe";  and  the  authorities  are  moP)  con- 
veniently  considered  under  that  head  {poH,  §  1764X 

§  1751.  Knowledge  Quallfloatloiia.  (o)  Upon  the  ordinary  principle  ap- 
plicable  to  aU  testimonial  evidence  (ante,  §  666),  the  deckrant  must  appear 
to  have  had  an  opportunity  to  observe  peraonalfy  the  matter  of  which  lie 
speaks.  This  requirement  is  in  practice  usually  fulfilled  in  the  case  of  all 
declarations  otherwise  admissible;  for  they  are  madt  by  injured  ^s  or 

others  present  amd  concern  the  circumstances  of  the  injury  as  ol,  j  by 
them;  and  thus  no  occasion  arises  for  calling  attention  to  the  requirement 
Nevertheless,  in  an  appropriate  case,  it  would  without  doubt  be  enforced ; 
for  example,  if  a  passenger  in  a  railroad  collision  should  exclaim, «  The  engi- 
neer did  not  reverse  the  lever,"  or  "The  conductor  did  not  read  the  train- 
despatcher's  orders." 

(*)  Any  one  possessing  such  qualifications  would  be  a  competent  speaker. 
In  particular,  a  lyitandei't  declarations  would  be  admissible.  In  a  few 
Courts,  such  declarations  are  excluded,  upon  a  mistaken  application  of  the 
Verbal  Act  doctrine  {pott,  §  1765X 

§  1752.  (II)  Certain  Spnitoos  Umltations  bOROwed  from  the  ▼•rbal  Aot 
Sootrin»  Owing  to  the  misUken  application  of  the  Verbal  Act  doctrine  to 
cases  falling  properly  under  the  present  Exception,  certain  limiutions  have  by 
some  Courto  been  added  to  the  forgoing  legitimate  ones.  These  may  now 
be  considered.  Yet  it  is  to  be  noted,  once  for  all,  that  none  of  these  have 
Intimately  any  place  in  the  present  Exception ;  they  are  improperly  bor- 
rowed, by  reason  of  a  failure  to  perceive  that  the  present  Exception,  and  the 
Verbal  Act  doctrine  (as  already  noticed  in  §§  1747, 1746)  are  distinct  do- 
maiqi  in  the  law  of  Evidence.  Before  examining  these  limitations,  a  sum- 
mary survey  of  the  scope  of  the  Vwbal  Act  doctrine  (port,  §§  1772-1786)  is 
desirable : 

The  Verbal  Act  doctrine  presupposes  that  there  is  an  act,  relevant  in  some 
way  under  the  issue,  which  needs  for  its  full  purport  to  be  construed  tc^ether 
with  the  words  of  the  actor.  For  example,  in  cases  of  acquisition  ot  t:^le  by 
adverse  possession,  the'mere  fact  of  occupation  is  in  itself  colorless  and  in- 
decisive, and  the  other  conduct  and  the  words  accompanying  the  occupation 
must  be  considered.  Thus,  if  Roe  hss  said,  during  his  occupation,  "This  is 
my  own  land,  not  Doe's;  I  have  a  deed  to  it,"  the  complexion  of  the  act  of 


60  N.  W.  17S ;  ISM,  SMnhofel  e.  R  Co..  91  id. 
IS3,  65  N.  W.  SSI  (iDJnsdpeniaii) ;  ISM, Chrb- 
tUiMoo  V.  Parnitiire  Co.,  (b.  649,  M  N.  W.  699 
(penon  ininied  in  •  beton);  1908.  BUmi  v, 
SbM,  117  Id.  6M,  M  N.  W.  SM ; 


I90S,  Hap<kr 
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».  National  D.  Ca,  —  id.  — ,  M  N.  W.  W9 
(death  in  a  rat);  Wfomini  1699, Johntoiir. 
State,  6  Wyo.  494,  S8  Fae.  761  (hj  u^tuiA, 
after  being  ibot). 


1^ 

».'«-"»]   SPOHT^™  BCUK.I.O:«  (BIB  Om^     ,  „„ 

oocnpatiaa  Appears  to  be  advena.    Th 

i.as  an  aam.rtion  evidencing  the  exilu^lo/^riLS'*  "*^  t^timonially. 
p.rt  of  the  act  of  oocupaUon^,dMS^J!i?!-^f^ "'"'*«'•''"**•  •'verbi 

'^r^'- truth.    S>u.:'ceS£uSor™rbe''a!!,^'^^'^^««' 
«H!h  verbal  parts  of  acts:  (1)  Th«~3.!*  ^    *"  t"  »»  deduced  in  osinir 

v.Dt  under  the  issue,  the  rigiifioT^"?  Ihth*  "^J^  °'  ^^"""'^^  ~*'  «> ' 
(2)  The  woids  must  genuinSyeSt*  „T    •     T*"  *°  **  "«»«  ^'finite; 
The  words  mast  be  bfthe  acZ  SS^not  ^^0  ^ ''''  *"  *'"  "=*'  ^^ 
word,  must  be  precisely  contemporwe^;  ^kh  fh.     .    T"**"  =  '"'^  <*>  "'« 
imitations,  though  entirely  pecdStothTvertli;  ,^°^*"'°"of  these 
by  some  Courts  misapplied  «!«;  or  lew  e^L^f^   Act  doctrine,  have  been 
forS,x,ntaneous  ExphSiation,     :Sat  U  f.  "     '  L*°  """  P"~°*  Exception 
for  here  the  concern  is  with  a"h«    av  ,»Lfi       •  .  "'^PPJicatwn  is  clear; 
th^^  no  such  function  is  attributed  to  1^^"^""  "'  ^^'  ^««J«-  '-h"' 
l^guage  and  of  idea,  is  0X^1^  t  ^  thaJ     '^^^  °'  '^"  ^^^^^^^  »' 
time  can  be  fixed  upon  as  exhStL  it    B„t V?  ^"?'  ""^  "  P"^'  «' 
the  superficial  resembknce  of  the  fwo^Jf  •       "  ^''^  accounted  for  by 
their  undeveloped  forms  Z  1  tile  o,  ^     7  "?*  '^"'  ''"""'«'«'  ""d  by 
of  this  misapplStion  of  the  atv^Zr  li»?J    ""°°-    ^*  ?"«'"«'»  ^ff^^' 

tion  is  sometimes  mentioned,  for  cases  nnTTf  ^  V^^  -*•*•  ^e  limito- 
bea  "main"  or  "  principa  wt?^  J  ^  ^^''^P*^""' *•»«' «>«"  ""-t 
the  declamtion.  relate:  ^    ^^  "^•'^'**  in  the  case  to  which 

^'^p^'^'^f^i:;^^^'^^^  J  »  C-^I*  125  (action  for  ol«earing 
ened,  and  averted  th,  d.,kne«  «3r  wi^r)-:S^i!*''!J?°T  "'^  *«  »*  «««'k- 
wcompany  jjhonid  b.  on.  that  would  be  3oe  iJSjt '^^"^  ^""^  f"*'  ^«>T.tion.] 
hoM  .  .  .  Th.  rtatemeuU  and  deoWiom.  of^.^!-       *"*'  '*"'*'"*  "^  •"«*  d«cl.rj 

thoQgh  they  WW,  aeoompMied  by  act.  tondl^J  k      ^'  '*'  ''«*»*»«nin»«on;  .wi 

uSs^rnoS^rr^-X^^^^^^  '"'i^"  --  -  ^  ^"  the 
perhaps  not  too  much  to  h"rth^&^l""r^  limiUtion.and  it  is 

nominal  elTect  may  yet  be  SSel  tSZw^H"'^'''''^  '^''^  ""^^ 
lied  m  every  case  where  declarations  a«^«^^  ?  requirement  is  satis- 
oases  of  aff«y,  ^i  accidenuTalTwher?^,M  t'  '^"  ^'^P''""'  ^  '•  ^^ 
H  a  l.x«e  interpretation  of  thrph^^Lr^'J  Jf  ?f  '*^^''^  "ot  satis- 
«  -ion  ha.  no  pla.  i.  «>i»  iL^ior^tt^^S^tre  ^^l^ 

In  the  followliur  can.  kowanir  .».  .m»^  ' 

»P0« taking ;„ ueMdTSJfat^^'^'vf™'      '••»«'»«  th.  iWuHSLrSSLi^^''  "  •'^^ 
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that  there  shall  be  aome  atarUing  oocnnenoe  calculated  to  produce  nervoa. 
excitement  and  aponUneoua  utterance  {anU,  %  1749).    It  it  in>materi«] 
whether  or  not  that  startling  occurrence  is  itself  relevant  under  the  issue 
though  in  the  ordinary  case  it  does  happen  to  be  relevant 
V  ^*I^    TT"'  :  ^^^  »••>«■*»<»  """t  Baddat*  the  Act    In  the  genuine 
Verbal  Act  doctrine,  the  admissibility  of  the  actor's  utterances  is  based  on 
the  assumption  that  the  main  act  itself  was  colorless,  and  required  to  be 
made  more  definite  in  one  respeci;  or  another;  the  test  is  whether  the  act 
was  -equivocal."  and  whether  the  utterance  tends  to  remove  this  equivocalitv 
and  give  definite  effect.    Now  the  language  of  this  limitation  U  also  found 
borrowed  for  the  present  Exception.    But  in  this  spurious  use  of  it  there  m 
found  no  requirement  that  the  act  itself  shall  have  been  equivocal  but 
merely  the  requirement  that  the  declaration  shall  tend  to  "  illustrate  "  it  L 
«el«cidate"it.  to  "throw  light"  upon  it.  to"exphun"it,  or  to-characteri^e" 

1  rri  nT  ^''  '*•'  '^  ^^^^r^^-  ^e^ly  «>«  ge-eral  phrases  L 
toe  Verbal  Act  doctnne  are  used  without  the  fundamental  reason  for  them 
Practically,  this  language  amounts  usuaUy  to  little  or  nothing  as  a  limits 
tion;  decIaraUons  wUch  do  not  in  some  way  or  other  "elucidate"  or 
expkm     the  occurrence  are  natuiaUy  not  likely  to  be  offeied,  and  it  is 

ddatioT*  ^^  '"**"*''  *°  ^^  '^°'  *^°^  ^"^  '"°^''  '^"  ^"^"^  o^"- 
There  is,  however,  one  aspect  in  which  the  limitation  becomes  a  real  one 
for  the  matter  to  be  "elucidated"  is.  by  hypothesis,  the  occurr^  or  a^ 
v,huk  has  Ud  to  the  utterance,  and  not  some  distinctly  separate  and  prior 
matter.  Suppose,  for  example,  an  injured  passenger  in  a  raUway  collisinn, 
thinking  of  his  fami  y's  condition,  exclaims.  "I  hope  that  my  insurance-pre- 
minm.  which  I  mailed  yesterday,  has  reached  the  company."  referring  to 
premium-money  alleged  by  the  insurance-company  not  to  have  been  received 
Such  an  utterance  would  by  the  present  spurious  limitation  clearly  be  inad- 
missibla  On  pnnciple.  however,  it  wo;,ld  seem  ako  inadmissible  under  the 
legitimate  principles  of  the  Exception,  as  already  noted  (ante.  §  1749  par  c\ 
ApparenUy  the  Courts  are  disposed,  on  one  theory  or  another,  to  enfoiTthi^ 
restriction : 

180^  ElUnborougk,  L.  0.  J,  in  Avtmt  r.  KumaM,  0  EMt  193  (sdiiiittmE  deciarations 

not^admit  .t].f  U  were  aooll.t.r.1  d«,Ur.ti«n of  ««,  ™ut.r  which  i^^L  LZS^. 

boned  that  the  driver  "ha.  been  off  the  line  Are  or  six  times  UmUv-V  Kelh  C  B 
"The  conductor'.  «.«.rkh«l  no  rdaUon  to  the  «xident  in  ^Sn^but  UfeS  to t 
conduct  of  the  dm« at  another  tin,eorMme."i  Br^^u,  B.:  "  It  tonrto^riS^ S 
driver  on  "count  of  condQctdi.pta3r*l  on  a  perfecUy  different  occ.«on"« 


*  The  iniduioa*  m  innnmcrable :  iUnitia- 
tiou  ue  fonnd  in  ChicMo  —   -    -    - 
B«^ker,  1 18  UL  54S,JI  JT  r^ 

N.  J.  L.  •r ;  State  ».  Belcher.  IS  N.  C.  4«&. 


Mitchumei.  Suit, 

nay  be  fanod  ci- 
lof  thialimitatka: 


,vn   D   /=r  .       '"  uiiira«ion«  ot  tliii  mod 

'**i,.^**'  "•     looted  aiif«,  M  1747,  1749. 
iavp«i  tiemelyUberaliateTwt'  ' 


...'«-"»J    »0.™A«K0US  «,CMM.T.O»S  0,0  a.«i^.     ,,™ 

S  1766.  Sum  :  (3)  l>MUi«tten  aiut  b«  b,  th.  a-  ... 
VtwiwoM.  Under  the  genuine  Verbi  Art  ^^  •  "^  '''~^' '  Byrtwdw. 
definite  leg.1  effect  to  a  ^nZT^Jl^T:!^^'^' '''^'''  being  to  give 
u  intended  by  the  actor  (po,t.  §  1776)Ti,' hi"  n!'""^^  ''*  *°^'  P"P°rt 
verbal  ntterance.  must  be  by  he  Jm^JL^on  7"  *''"  '^'  '^"•>"''*  "<J  «>« 
diverse  po««„ion.  it  ia  onl/the  "cuL^tTl  '  "T P'"' '"  "^t^ining 
«.n«, .« the  quality  „f  hia'ocJuSJ^L  aJ  ^r^^Buf "'  T  T  '^'«^ 
Exception,  that  nervous  excitement  whSfh  «  !i  ''  '""^*''  ""«  ?««"»» 

may  exUt  equally  for  a  n>e«  byrndlr  f  wSl  'I^k"'''"^"  *'^'°'"'W« 
person,  and  therefore  the  utteiicJs  „,  ekLTl  ^  ^'  '^^"'***  °'  '°j«^« 
are  equally  admissible :  "'  *^"«»n^«  what  they  observed! 

1862.  Pottock,  C.  B..  in  Jfi/„,  r.  LriO^r  7  H  4  V  7«i  ,o.      „ 
»«  d>.poMd  to  wceive  in  eTidence  wh^-,  .J.„  f^"       '  ''"=  "^"""^  •»  '•'••  they  can 

tion  by  any  o  •    '„  .  cn,wd.  when  ^ t^n^J^ljTTl^  "■"  ""^  »'  «  «'"-ni^ 
doctrine.    In  a  few  courts  the  deSo        ?""'*''"°  *"'  '•»«  Verbal  Ac? 

e^iuded..  But.  in  the  ^^: ^5:^.^1: ziss:x  'z  T^ 

1882,  Lander  ,.  Ptopj,.  104  m  «,  /^„,„,  ^  ""vnnunauou  is  made*  — 

!«i«ic  of  the  bet  of  ?L5^Sll^J«Mr>?'?"f-     A.hc«ft.  /s  AU.  31  f'.iS."'''!' *  «:  «•  Co.  r. 


V>M«,  '  Vee,  then 
twntic  of  the  het 


of  tl-Rreio^iW?  liS"     f,' A T^^*  ^"^  31 ;  'l8»S, 
F.  Ufa  aS?.  sic  (5 '  a  «      ?•   *l^  *.'"•  »  8-  W.  lOM  ( 


--  —  — .   •>.  vu.  p. 

AippJetoo  r.  State 

Ky.— ,65  8  W  KM  M  ci^'."'  Cuothen,— 
oairii  b/othi/Sifn^^;.'**  <'.'!?  .*««.  of 


!»""'"«  tr  the  pri«»er-.  door  „fd*?T^,'^  S"  '^'W.  «  8.  W.  733,  qwOiailT.  ImT'SSI;  ' ' ' 

•M  who  -.nre»  the  itooe  went  i„  Ik      .  *  '*'"  Horton,  83  La.  Ao  iaa^M  '«.  .    '  ^J*"  "• 

eluded) ;  1884  MrnnTs J^  ),  5  ''»•":  «•  Mid.  66;  1886  sL. „  n  ^'  ^*^  "•  *•«»». 

8iin„,i   .n'„  •*'■'*•  ♦S  Ark.  293:  18M  Hftl      A_',°'*t*''- Corcoran,  id.  mo.  i«o« 


opiniun  «ulv,  "R  ,h^1S^'    ^''"k".''?.^^'  « 
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510,  43  P.;  rM'/^iff!"  .^'««*""«f-  «7  Mont. 
« thMrf"  dTt  itSSJe?"  Tt"?'^'™" 
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■Moming,  of  conne  (anU,  §  1760),  that  the  byiUndm*!  deoknUou  relate 
only  to  that  which  has  oom«  under  hia  obsenration. 

§  1786.  Sam:  (4)  Deelanttoa  atoat  b«  Ooataaaporanaoaa.  Under  the 
genuine  Verbal  Act  doctrine,  it  i«  neoesMuy  that  the  actor's  utterance  accom- 
pany the  act,  and  thus  be  precisely  contemporaneous  with  it  (post,  §  1770)  • 
otherwise  it  does  not  make  a  part  of  the  act  itself,  but  is  merely  an  ordinary' 
testimonial  assertion  of  a  past  fact  Thus,  if  after  tho  occupation  of  land  has 
ceased,  the  former  occupant  declares  "  The  land  was  mine,  for  1  had  a  deed  of 
it,"  this  utterance,  not  having  been  made  during  occupation,  leaves  the  act  of 
occupation  as  equivocal  and  indefinite  as  before,  and  has  therefore  no  signifi- 
cance as  a  verbal  act;  its  only  possible  use  could  be  as  an  Ordinary  hearsay 
assertion,  and  as  such  it  is  inadmissible.  But  under  the  present  Exception 
an  utterance  is,  by  hypothesis,  offered  as  an  assertion  to  evidence  the  fact 
asserted  (for  example,  that  a  car-brake  was  set  or  not  set),  and  the  only  con- 
dition is  that  it  shall  have  been  made  spontaneously,  ».  e.  as  the  natural  effu- 
sion  of  a  state  of  excitement  (anU,  §  1749).  Now  this  state  of  excitement 
may  well  contiuue  to  exist  after  the  exciting  fact  has  ended.  The  declaration, 
therefore,  may  be  admissible  even  though  subsequent  to  the  occurrence 
provided  it  i$  near  enough  in  time  to  allow  the  ataumption  that  the  excitim 
influence  continued. 

It  is  therefore  an  error  to  apply  to  the  present  Exception  the  Verbal  Act 
rule  that  the  utterance  must  be  precisely  contemporaneous  with  the  act  or 
occurrence.  There  was  in  the  beginning  a  tendency  to  commit  this  error. 
But  at  the  present  day  this  error  seems  to  have  been  almost  everywhere 
repudiated.  This  is  sufficiently  shown  in  the  quotations  already  set  forth 
{aiUe,  §  1749,  par.  h)}  It  remains  here  to  note  a  few  persisting  traces  of  this 
early  and  spurious  limitation  to  strict  contemporaneity. 

(a)  First,  in  the  quotations  already  set  forth  {anU.  §  1749),  a  constant 
eflfort  is  noticeable  to  answer  the  argument  that  the  utterance  must  be  exactly 
contemporaneous.  This  is  merely  the  result  of  the  earlier  prevalence  of  the 
spurious  doctrine,  which  had  to  be  met  and  disposed  of. 

(ft)  Secondly,  the  early  Massachusetto  cases  of  CJom.  v.  McPike*  and 
Com.  V.  Hackett,'   which    were    in  this  country  the  landmarks  of  the 


—  id.  — ;4S  S.  E.  SM  (mob  at  a  laaroad  ititioD) ; 
1897,  CoU  0.  TnUMit  Co.,  ISO  Pa.  SIS, 37  Ad.  89 
(admitting  deelantioii*  of  a  byMaoder,  who  had 
mo  ap  to  help  tha  pUintiff) ;  1884,  Hinonri 
P.  R.  Co.  V.  Collier,  6S  Tax.  320;  1S93,  Reed  r. 
Madiaon,  85  Win.  067,  673. 

>  The  aatlioritiee  then  citad  show  the  general 
■tata  o{  tha  law  to^ay. 

Distingniih  also  the  application  of  the  phiaw 
nt  gtMta  to  the  declaratiom  of  an  agtiU  or  om- 
ipiralor,  dn -ing the  agencr  or  conapiiacy ;  e.g.: 
1903,  Koeuig  v.  Union  D.  M.  Co.,  173  Mo.  698, 
73  S.  W.  637  ;  1 90S,  Balding  i>.  Andrews,  —  N.  D. 
— ,  96  N.  W.  309;  1909,  Lambert  r.  La  Conner 
T.  i,  T.  Co.,  30  Wash.  346.  70  Pac.  960 ;  and 
I  cited  anle,  {{  1078,  1079. 

*  1849,  3  Cnsh.  184. 

*  1861,  9  All.  138  (Bigelow,  C.  J.,  treats  the 
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wonU  "  I  'm  stabbed  -  I  'm  gone  —  Dan  Hacicett 
has  stabbed  ma,"  as  "  not  an  abstract  or  narrative 
statement  of  a  past  occonrenoe,  .  .  .  bnt  an  ex- 
clamation or  statement  oontemporaoeoua  with 
the  main  transaction,  forming  a  natoral  and 
material  part  of  it,  and  competent  as  being 
original  evidence  in  the  natnre  of  ret  qatir '') ;  lo 
alM>  the  following:  18S7,  Lane ii.  Bryant, 9 (irar 
349 ;  1871,  BrowneU  r.  B.  Co.,  47  Mo.  2.'9 ;  1874, 
Rockwell  p.  Taylor,  41  Conn.  99.  The  hvhnd 
effect  of  the  two  principles  blended  is  seen  in  the 
language  of  the  Georgia  Code  ({  9179)  on  thin 
subject,  which  admitsdedarationsacconipanting 
an  act  (the  Verbal  Act  doctrine)  ur  so  nearlv 
connected  therewith  in  time  as  to  he  free  from 
all  sospicion  of  derica  or  afterthought  (the 
present  Spontsoaons  Declarations  ezceptioD). 


M17«-17«J  SP0NTAXB0U8  EXCLAMATIONS  (RES  0m-£,.  ,„„ 
borrowed  doctrine,  an  stiU  ocoMionallT  Quoted  n,  «»-^ 
«c«pting  the  modern  and  correct  docTrine  .^H.i,"  '  •"'•"  *"  °P»°»°°- 
d  miBlmding.  It  i,  to  bo  noS  th^S'»l  "*"*?*»•  •"  otOl  capable 
«d  their  foUower.  are  di;t?ng^Jart7trrrr**  ''l^  °^'«*«-  ^hey 
literally  the  knguage  of  Z  vX?  A.^  J   ^     ^'  *^'*  ^''^^  »«"«*  •J'no.t 

W  Thirdly^ZSourU  whe«  fh^  l^^^'Jr''  ^^  ^^70.  1776). 
Fnineity  .tUl  appear,  the  in^W,„    •  ^"^^  ^°^^'^^  °'  "t^t  contem- 
Laa/narratii'^hi.Lmt^^^^^^^  «""  "^'l-ded  decJa™. 

f~=t*  ITi.  teat  to  excluaSn"  ^Tr^l"  "72  "  "«'»-"  of  a  past 
uttenmcea  oiTered  under  the  Drese„rp^!»°  '  ^^""  P"cti«>lly  all  the 

of  ^  a«aertion  of  a  Mat  facr^l  l  fP**""  "*  "  "•™«ve."  in  the  aen«, 
circumstance,  of  a  hoCidal  q«a™l  o^ofTr.,'  T  ?,"^  '''"'*»«''•  °'  '^^ 
of  f«:t8  occurring  prior  in  timrti^«?.f         ''"^'*  colliaion.are  commonly 

jitK  it  muat  £  ?n  4^^  oHhitcc^r-^^rr  ^"^'  ^'^  *^- 

tive"  may  m  atrictness  be  of  events  occurrinT^;?^  ^°"«'«'.  «  "  Mrra- 
(-• "  I  -">  Weeding  ").  and  ita  apJSlr^t  evllT'"'  °'  "^^'''"8 
words.     The  term  «  narrative »  servel  meX^ »  ,  ^^T  '"  *  "»»«» «>' 

discarded.  ^  ™^v  to  mialead.  and  should  be 

(d)  Fourthly,  the  confusion  betwMn  *>,o  v    u  i  .      , 
temporaneity  and  the  S  tim^Jowln  Jnl^i  ^''  ^'^'^'  °'  "^"^  «»>- 
5 1749.  par.  6)  left  its  mark  i^  E^LT  i'the  sh^r*."*  f^'^*^""  ^'"•''• 
what  acrimon.uus  controversy  ov^ZeZinJ^-     T    I"  ^°"«  •""*  '^"'^ 
ruling  was  as  follows:         ^  ""^^^  "*«  ">'"»«"»«•  f.  Bedingfield.*     This 

1879,  R.  V.  B*dmaMd,  14  da  rv  ^l1 .  <.  >i<i. 
•  •■  and  had  dbtSy  ttn*toned  to  kili  W  k  ""^f '  ***  "'•«"»  »*"»  the  deceawd 

from  h.r They  were  to«ether  in  »^  r    ^  ^  P™*"""  M'^ing*  Httle  distance 

«d  lAe  WM  found  by  one  oftt«  t^nlTT.  ^     **"  .''"""J  "^  ««'•     He  went  out 
» .  footstool.    He  went  to  ali^i. J'"»",«^  -.»!«»  floor,  her  ^^1^ 

".  tha  yaM.    In  .  mi„„te  or  two  the  d^lS  ^.^^i^, '"'•*"*•  '^'-K  »*  *»«»  «-. 
tte  women  with  her  throat  cut.  and  onm!!!r  •"•'denly  out  of  the  house  towards 

l-ckward,  towards  the  h«.sS^  Tn  a  feTJSnur  S' "'•"'.•*'• '^'*  *""•'"■•«.  5»S 
op.nmff  ,pe«,h  on  the  part  of  the  n.L-l"!^-,'*'  '''*  ""  ''•*^-  I"  the  coi^Tof  thf 
-objected to  on  theSrt  of  thep^n^Ji'^""  mVo^y>  aUte  what  she  «iid  it 
••«»  =  He  h«i  caref  nll>«,„rid«*dthr™!«Jf  ^  °°*  •dmi-ible.  and  Cockbum,  C  J 
■»>««1.  .  .  .  Could  it  be  Sble  haC  C  "'*  Jf  "''*'  ""**  "  «»»«  »<>»  be  ^ 
-I»rt  of  the  ru  ^„,  Ba^HUno^^'^^'}-  ^  •«-<"«*  "*  *«  prisont!, 
*."e,or  something  said  whij,  «,„eth°ng  ^IZTSI^.  K  I  '"  "u?'  P*''  °'  "•y«'"'« 
!  ?  t"*-.  "  '-  "°*  "  if.  'tile  beKtS^m  !'  ^°*,T\*""«  »"<*  after  so  J 
""  "•^  '"'» •°'»ething  whici;  wa.  h«^'        W^^t°  jr""*  *"  *"'  '^  »"•''«  -J'^ne. 


br  Ph*«r  Th '"'  r"i'*  '°""^  abbreviaM 

ta  15  Id  T'  Th       ""'■  ^-  .•**'•  «'^  continued 
.V  i  1    .        ^''*  controversial  articlen  >m>M^ 


f  1786  EXCEPnONS,  TO  THE  HE4B8AT  RULE.        [Cbap.  L\  h 

ii^iAwl  ••  to  Ita  rfmioMMOM.  Md  ilrtrf  IhM  111.  d*MMd  ««.•  oal  of  th.  hou« 
klMding  TW7  «ueh  at  th.  throM.  and  MMniiir  ywj  niMh  frMhlwMd.  and  th»n  !!^ 

■t  tho  Uhm  th«  Mt  wu  Mnf  doM  would  bo  admiMiblo,  m  for  ImImmm  If  ih.  ha-l  uZ 
havd  to  «y  •om.Uilng.  m  '  Don't,  H.rry.'  But  bon  it  wm  loiMtbing  itUod  by  h.r  Zr 
it  wu  til  over,  wbtUoTor  It  WW,  ud  aflw  th*  act  WH  eonplotwt."  * 

S  1757.   (Ill)  Cortaln  SpaitoM  BDUnooMBta.  bonrowod  ftotm  tko  Xo*  O^t. 
pkruo;  «U  OMOwatUHM  wklok  an  "Fort  of  tko  TtuMMtlea  "  oro  odaUiibi, 

The  true  scope  and  appUcaUon  (so  far  as  there  can  be  any)  of  the  nsm,t„ 
phrase  is  later  examined  in  detail  (§{  1770, 1796).  It  is  proper  here,  how- 
ever,  to  endeavor  to  ascertain  what  influence  it  has  had  pnetically  in  shap- 
ing  the  rules  for  the  present  Exception.  The  phrase  ru  getUe,  so  fur  us  it 
has  a  legitimate  use,  implies  that  when  we  are  disputing  about  a  particular 
occurrence,  evidence  relating  to  any  pert  of  the  ocoumnoe  is  admissible 
This  is  a  mere  truism ;  it  is  the  converse  of  the  fundamental  proposition 
that  evidence  can  be  oO'ered  only  of  facto  in  issue  or  nlevut  to  the  issue 
(ante,  §  2).  Thus  nothing  is  aided  in  the  way  either  of  limiution  or  of 
enlightenment  We  are  told  merely  that  evidence  may  be  offered  on  a  cer- 
tain point  because  that  point  is  part  of  the  matter  we  are  disputing  about 

(1)  Origin  of  th«  phram.  How  then  did  the  phrase  come  to  be  applied  b 
the  present  cUm  of  cases  ?  First,  it  had  already  been  much  used  in  express- 
ing the  Verbal  Act  doctrine  (;»rt,  §  1772);  the  declaration  accompanying 
and  making  definite  an  equivocal  act  was  seen  to  be  not  really  testimonial  in 
effect  and  therefore  not  subject  to  the  Hearsay  rule,  and  this  distinction  was 
expressed  by  saying  that  it  was  admissible  as  "  a  part  of  the  m  gesUv;' U 
a  part  of  the  act  in  question.  —  as  it  undoubtedly  was.  Next,  this  phrase, « a 
pert  of  the  ru  gtdm."  in  itself  conveniently  and  enticingly  obscure,  was  given 
.«n  independent  and  self-sulBcient  force,  and  all  sorto  of  spokeu  words  not 
genuinely  verbal  parte  of  the  act,  were  admitted  as  "  part  of  the  rw  gesti^"  or 
details  of  the  affair.     Thus  the  phrase  «  part  of  the  n$  getta  "  came  to  be  the 


..  *,?'.'•!'•  """K  *«  "My  b*  ••«:  (I)  From 
the  Verbal  Act  point  of  riew,  the  dedantion 
did  Dot  accompany  the  fatal  deed,  waa  aot  con- 
temporaneona,  and  theiefoie  waa  rightly  ex- 
elnded ;  from  the  aame  point  of  riew,  monorer, 
a  declaration  by  one  peiwm  abont  the  deed  of 
another  could  not  poiaiblr  be  receired ;  (S)  aa 
inrolviag  a  question  under  the  preaent  Ex- 
ception for  Spontaneooa  Exdamatioaa,  the 
nding  in  Bedingfleld'a  Caae  ii  plainly  erro- 
neona,  and  would  almoat  oaitainly  not  be  fol- 
lowed in  thia  conntiy;  the  facta  of  the  case, 
in  reapect  to  the  controlling  inflnence  of  the 
woman's  aituation  and  the  recency  of  the  shock, 
make  it  one  of  the  atrongeat  in  jadiciid  annala. 
The  argnments  of  the  ensuing  controreray  be- 
tween Chief  Jnntice  Cockbum  and  Mr.  Taylor 
dealt  indiscriminately  with  the  Verbal  Act  pre- 
cedents, as  well  as  with  others  more  germane ; 
but,  without  attempting  to  examine  the  merits 
of  theae  argnmeola,  it  ia  soflkiaitt  to  aay  that  the 


Snenl  piaetiee  in  England  up  to  that  timt- 
>  practice  which  did  not  lead  to  rulings  tmb. 
liahad  ia  the  law-reporta— seems  to  liave  b«o 
aa  liberal  aa  that  whirJi  haa  since  ol.talDcd  io 
this  oouitry.  In  the  Palmer  poinoning  trad 
(Annual  Register.  I8S6,  p.  415),  suine  uf  tht 
most  damaging  eridenee,  admitted  withuut  qopi- 
tjpn  by  any  one,  ia  supporuble  onlv  on  the 
liberal  principle  of  Spontaneous  Dwiaratioiw ; 
for  example,  when  the  deceafc.>d  wsh  a.-<k«tl,>fier 
'?«>»«»l»t  f rom  one  of  hia  attacks  of  convul- 
aiooa :  "  What  do  yon  think  wa«  tlip  canse  of 
that,  Mr.  Cook?  "  he  replied,  "The  pilli.  tliiu 
Palmer  gare  me  at  half-paat  ten  oVIixk."  It 
may  be  thouclit  that  the  case  of  Ii.  r.  liediD;- 
fleld  will  not  M  obaerred  in  Englaml  as  a  prpce- 
dent  (IMS,  }>hipson.  Evidence,  3d  r.l .  London, 

L49 :  "  In  K.  v.  BedinRfleld.  it  ha.i  geiHnllr 
n  thought  that  Cockbum,  C.  J.,  applitd  the 
rule  too  strictly"). 
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«174^1T«6]    SPONTANEOUS  EXCUMATIONSdtESOKST^,.     ,  ,,„ 
l«to  for  .undrj  kind,  of  he«iay?^^oe7.        "**""""'**  "»•«'«• 

K«b  ow^  Ito  birth  to  ««..  I»^ng  Z^^  t5^L7^.^''»'»  •^•'  •^• 
right  and«tM«ng  of  iu  lutuw:    TbZ«JI;.!^^.r^?^  **  **  ^^^  *"  «>«••'  «o  • 

«i.i«ibm7rd.ti«i:rbj'ti^  «••  pH«««i*i  fi-t.  ;s5S 

p««bl«.  to  bring  thl.  otaM  of  o.rStw7£^uS"/  '"^J?  **""'•  «  »»'  '- 

"""  **•  "™*»  »'  •  "o"*  PwWootar  dwcription." 

This  paaaage,  and  the  structure  of  decision,  reatina  on  ,»  i. 
pnacple.  They  commit  the  UlUcj  of  SSn^XiiU  of  IJ  ^"  "' 
mth  haman  awertion.  about  thoae  detaiUVn  ^  il  •  "  «»nrrence 
Verba.  AcU - .„ch a. daim.'of  o^^e^hl^ty  o!  b  "p^ir^'h"*".."' 
words  are  not  taken  aMertivelv  «,  *-f.sL  •  iV  .  ?**"*"»">.  —  whero  the 
«mbe,l  as  verbal  p^T^he  L  'f^"?""^'^'  '?'f  ""^  ^  P'^P^'ly  d«- 
Bat  where  (for  exa^e)  L  .  m!S^f  JJ^.   ^T^  ^'^'"  °'  t^e  «,  ^to. 

jb.rdajrboa„i..n'd;h':.'t:rg;:fdrnt\'S"o?r^ 

dent  a  pas«mger  exclaim..  «  The  cmb  areS  S.«  I^v      .'"  f  ""^"^^^  "'^- 
broken,"  we  are  using  theij  uttora^^^.         ,  ^^  ""*  *^*  «"»P>»«  » 
lu^iner.    The  fact  (tf  a  f^t^Sfl^r         ^"'"'^  ""^*'«  "°'»  testimonial 
helmwashwda^JoIrriotV?.  **'!  ''*?  ""^  '^'  *"">''■  °'  ''"'t  the 
.« part  of  the  ^o^'uZ  1       "i**""^  ***""  °'  '^'  *^'««'»  «».  - 
tbe^ot  or  the^LCr  that  Z  ^^  JJTk  "••    ?"'  "^^  '***«»«°t  of 
human  assertion^TSnonJ  «  tf  TwI^     ^^^""f  "  J""'  *'  P'«"ly  * 
fore  clear  heareay.  and  m^Tte  hr.tt   ^  "^^  °°  ''"'  "*""*'•  ""^  i«  there- 
tion  before  it^  hT^Tv^A    i^^.  ""''•'  •'^'"'  '"'^"''^  ^"'"•y  Excep- 
cttnot  uiake  it  anl^  L«  u^^°«"°"'^'*'°'»  ""P^o'tho  tran«tction- 

«d  teati^o^ilSlHo' maSer  how"^L^"'"K'*'"  ''  "  "'^  "^^^-'^ 
woven  with  "  t  «  affiur  it  miy  Se^    "««P»»ble  from  "  or  « intimately  inter- 

cha-ged  «ith  •  conspiwi,  to  enZ;^  n.  V  '"*,^'«*  L«^e  «"i  it.  leader,  being 
.Uteof  tl,e  count,,  ^d£d"t  JL^nnl"^-  "^  ^•"'"  ^'«»«'«'  ««'«»  *•  gene«1 
c«<W  that  the  t,^<aZS!l2tj?lt""""'  ^^"^  ■  P*'*  °^  'h*  «»«».  "  ww^^ 
»«».nu  and  otb«  tm  p^^U  ft"'"  **'"»  '"^«  »»  *he  police  and  to  employer,  by 
to  report,  «.de  to  Zr^^l^'lTTT  *"*  """"^  ""  P'*"^  »'  '"P'oy"  « 
being  offered  in  r,rSi^^Z,  «r  ST  «  ''"'IP^,*'  """'^  •*=•  *»»•  ^P""* 
h..my;  the.4«„rne^<7„;;i''i„  J^' *:,^*«''"«'"««  objected,  for  Mr.  ?.«.«;« 

friend  h«  forgotten  L  ^rLlt  2^  li  J^' C^^!!:;"'  •.°'^'*  *^"  "y  '-™«> 
wat  uie  rw  ^may  be  prowd.  MMl  if  in  the  ooi«e  of  the 


^1^^ 


f  ■:■•• 
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[C«A».  Lvii 


inc  Hodw  wbM  •iiMm.tMMW  th«  omwimm  took  phoT^  X  C  JKUST  *:  y^'^^' 
■•••  10  •  ikird  pHsea  of  what  ko  kod  imb  r    1V>  mw  tkat  Ihk  k  m>*  «r  ik.  , 

tfc.  f«^  b,  ih.  Court.  .  .  .  Thoro  I.  .  bwS  XlSMoLut^S^TSLlr      ^^  f 

«i»i«ibi.  i„  .^d.«.  «d  iu  brio,  t.k«Tp««rySi«5rx^i^  »  "•""•' 

L"„in^'  *?  f'^^VJ*^  '^***  duUnotion  betwwn  the  testimonial  and 
ho  non.te«timonial  uw  of  Unguag..  for  iu  neglect  hiu  been  the  root  of  tie 
Wlacy  and  the  source  of  the  whole  confueion     To  «lmit  heemy^t"!! 
.imply  becauM.  it  wa.  utteied  at  the  time  «,mething  el..  w^^L  o  Tt^ 
introduce  an  arbitrary  and  uureawned  teet,  and  to  imove  dl  Liu  o  p L 
ciple ;  and  this  haa  been  the  result  ^ 

(2)  SnlarffemtHt  o/Ou  ruU.  The  effect  of  the  employment  of  this  phrase 
-pan  of  the  m^to."«p.rt  of  the  t,«s«»tion."  on  the  pie«,nt  ExS 
for  Spontaaeou.  Exclamations  has  been  the  opposite  of  tSTo?  the  VeU 
Act  doctrine  just  noticed  (ante.  §§  1762-1756).  It  has  enlarxed  rather  th.n 
limited  the  rule,  Uiough  the  effect  ha.  been  nl  the  less  «Z2nr  LS 
of  nwrow  restnction*.  excluding  that  which  ought  to  be  admitted,  we  ha« 
here  brc«d  and  almost  meaningless  phrases,  admitting  testimonial  utterance 

SLTh  ••  '^  J  °'"^*  i.*^"  "^'^  P""°'P'«-  What  -peoifio  effect.  nLT 
detected  in  the  present  Exception  ?  ^ 

iJl"^  l!r«*77!T^'"'  case,  typified  by  SUte  v.  Wagner  and  U.  S.  ..  Kin. 
ionT.J^'  V  \"\  "•""i  ?"  Spoi.tan«,u.  ExcUmations  exception  k 
found  practically  unadulterated  by  this  m  getm  phrasing. 

Secondly,  there  are  many  cases,  typioaUy  HiU's  Case  and  Merkle  v  Ben 
nington  (quoted  anU.  1749),  in  which  the  r«,^  languid  apZ«  butt ." 
m«e  flavoring.  The  words  are  used  («  part  afTtranS,„?'3i  j^e 
ofnW  sr.°°  '"%",'*  no  pr«,tical  significance,  and  th;  genuine  pS 
ciple  of  Spontaneous  Exclamation,  is  the  essential  doctrine." 

Thirdly,  there  are  numerous  cases  in  which  the  ru  gutm  phrasing  is  given 
a  mor«thar  nominal  force.  There  is  an  effort  to  workToSt  in  app  S„ 
;^tltt'lt!r;'"T  ^-'^r  P-«Ple  -tuaUy  contlTd t 
opment  of  the  rugnUE  doctrine.    There  is  said  to  be  a  « causal  connection " 

<  emTii^T'r^"  ''^  ""^^  "'^  ^'^^  ^«'='»"'^-'  '^  S": 

emanation     of  tiie  former,  or  "springs  from"  it;  there  are  -connecting 


»  See  another  good  iUutiation  in  IfOne  i> 
Leiiler,  qnoted  pot,  f  1768. 

»  Another  exMnjJe:  IMS,  Scatea.  C  J  in 
Galena  *  C.  C.  R.  (5.  r.  B^y.^llDTsM  " *hS 
eoodnct  and  ezdamationa  of  panangMi  in  the     }or  thk  muioi^T 
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can  ware  not  improperlj  admitted.  .  .  .  Sudi 
geKral  condoct.  with  the  excUmatlons  involun- 
tartlr  thrown  oat  by  appearance!  of  immiiieot 
f*  thu"      '•S»«wd  M  a  part  of  the  re. yeite 


II1T44.ITWJ    SPpOTAHlOW  nCLAMATlOlfg  (R|8  OMTJS). 

*  -  * M  .       _. 


f  I7S7 


Md  th«  th«  deohmloB  i.  oonrtwid  -  -•  pwt  of  tlw 


dieaawtaaoM' 

tnu«otigii."«  , ..™ 

tkat  the  •tatonMDU  .nT.™!^    »i   aoctrine  (in  the  fonn  of  a  poinUnir  out 

1.7.  ■^^.it:8K'i:^t.r?;ir^^'!  •2"' 

merely  upon  the  question  wheth.*  »i.«^Li  T^       ^'  .      ""  decuion  turat 

Binoritj.  It  may  be  «aid  t.  h.vLT  '  ^  ?»"»*»"  •«  greatly  in  the 
dency  to  .tricTWetrntio.  fh» VJ"*  T'^^'  °""  "P«'«n4  -  ten- 
oonatruotion.  Of  ^S^*^^  Vt^L'lS";'""';L*°  "''"'  ""^  '«-*' 
.mixed  phw«,logjr  of  vSbil  Acla^^  /T**'  "^"^  "  '^P'^^'j  '« 
oat  the  artitraxy^d  inJubk  qlS.^  ^heC  tft^'  *?'  '^'^  ••»"« 
of  the  transaction "  and  ••<Mntem«».!J        -/v  •  *  ****'''"*'°°  "  "a  part 

Tiaw  of  what  con-tital  t^^Z^Z'-"'*^.  'V  "J^P'^*  ""•  '^^'''^ 
b.  "contemporaneous-  Of  the  SSTL^  '^"^  °'  *•"*  ""J^  be  «Ud  to 
which  the  cSurt.  Sch  S.e  via  o?I  -T  '"  ?"« *  °'  '^""'"~»  «««  » 
anju8tifiable  extent^*  "'  '    tnuiMction  "  to  the  meet  liberal  and 


•""■f  m  UM IMM  Bait  h»  u  oecMion  itutllii. 
C  R  Co  ;  'i^:*^  ^  Loai.»m.  N.  A?4 
I'll'"  '^'".'"  «'"•  wSS'tKn  faS  !^, 


•«««*  the  iotCtWI  of  th*  BMtT      N«rX 


SSS8 


•■»«•«"  <rf  Seholfldd  Imn^SL  ^\^J^  ^ 
■coompnTiiiKdMlaittioa-  "Thl^i™.       *" 

UiSii^.'f  "IP^  '^•" ""•■"  »Wch  itcK 

•tJ!j?lS?°A«?,'7WL'""  •«»•-•"  in. 

STm^      ''l?'*"*'*^"Ke'H>nUlr,  if  iii.de  .t 
th«  Mm       Totfiig,  mra  compMMt  m  ■  PMt  of  th« 

Ind.  M  ('At  ngard.  th*  »«eati«n  of  t^  w^ 


"■I- 


•  IWT  KX0EPTI0M8  TO  TBI  BlABtAT  BUUt        (C**,.  lvii 

In  the  fim  fo«  olMM..  w,  «•  imUng  with  .  gmttJa.  HemtyTtSMir.! 

Sixthly,  it  rnnst  b.  .dd«l. »  few  rnUng.  diow  »  hopdM  oooglommUon  ,.f 
id«M.  inrokmg  the  m  ,«(•  phn«  for  ruiou.  ldndiTtttt«Lo«nr.k  n 
^th«rto  8pont«m«.  tocl«n.tloo.  or  to  V«W  Aet^  «dr^^"l„  J 
to  eTKlenca  not  coMi.ti»g  in  mbd  ott««o«;  thi.  «d  oth«  So"  til 
phrue,  not  •ffocting  cum  coming  undar  tht  piw«>t  Exceptioo.  are  tlZ 
where  uuuy^i  {pott,  ||  1796.  1797).  *^ 

A  SracuL  Fouu  of  m  Ezciraov. 

»h„.?K       ,   '^  -foment.,  to  oorrob«f  her  teeUmony  on  the  .  Jd  or  to 
rebut  the  inference  from  her  euppowjd  faUnie  to  oompkin.  hu  alna.lv  boen 
reated  in  deding  with  the  Com^boration  of  Witn-JI  (..^§1^12  m 
It  ha.  however,  by  .ome  CoarU  been  believwl  that  auch  ntterancee.  includini 
thetr  detdl.  of  autement.  could  be  »«5eived  on  the  footing  of  genuiiie  ha  J 

would  be  that  the  Imitation.  necee«iry  in  uring  auch  evideno.  merely  Z 
teatimonid  corroboration  •  would  not  apply,  and  the  evidence  could  be  ,L 
freely  rece  ved.    It  remain*,  therefore,  to  aaoertain  how  far  auch  a  complaint 
I.  r^eivabl.  a.  a  direct  BxcepUon  to  the  He.r«iy  rule.    If  it  i.  «,  receivable 
its  proper  place  would  aeem  to  be  under  the  preaent  head. 

In  England,  the  evWential  u«i  of  thoee  ontcrie.  and  explanations  ,au.e 
Jwn  to  u.  in  the  1700.  a.  a  tr«litional  relic  of  the  old  law  of  hue  and  cry 
Not  only  m  auch  c.*,.  but  in  aU  chaigmi  of  violence,  the  accuser  mui 
W^^S*  r  M°  •»"  "^T-  »»>»*  »>•  ^*  hue  and  cry.  akrming  the  neigh- 
borhood, fieehly  after  the  occurrence."  The  appUcation  of  tUa  principle 
to  rape  oaaea  18  aeen  in  the  following  paaeage: 

1268  (r),H.  4,  Bra^  f .  147 :  "  Wh«  therribr.  a  vif|in  hM  bwo  w  dtfowered  .nd 
■be  oofht  to  repair  with  hue  end  ory  to  the  neighboring  vilU  end  there  duplar  to  lK.ne.t 
rf  her  dreM ,  end  .0  d«  ought  to  go  to  the  provoet  of  the  handr«l  »h1  to  the  ierj.  a,.t  of 


.  .  .  aremhiw  which  oeeorrad  the  day  before, 
in  eoDoeetion  with  the  cxecntloB  of  Uie  IrM  wflL 
was  nader  the  dreoiiiMaaeca  part  .rf  the  ««i 
geta    ). 

It  moM  be  added  that  it  i«  pgadUe  in  thii 
Tiew  to  me  prerioDi  deeiaiom  to  10016  extent  ai 
pieeedenti  determining  what  ihall  be  taken  aa 


"a  put  o<  the  tianeaetiaa":  while,  a.  alre.i.li 
pointed  Mt  faate,  1 1749  b)  nndcrthe  pun.  Spoil- 
taaeooa  Exclainatiana  doctrine  eacli  caw  wuqM 
rait  npon  iti  own  drenmataneaf. 
Aa  noted  mto,  If  1 134-1 140. 
ami  tbida 
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*PoUock 
Law,  U,  t7C, 


lidaod,  Hiitory  uf  Kngliih 


MMty  Muri"* 


ooMPLAiirr  or  iapk 

Mdt.llMllMMia«4 
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Urap|iMl«tUMirrt 
Thil  piMUot  MtOM  not  to  hav*  «-—    --  . 

to  »*  thorn,  if  .t  11.  M  .  H«/:^oi.    iV  rT^I  *"  *•  "-"^ 
ud  incompMeiit  to  tMtify  thTn^iIl!^         "  **••  '^°»'«  »"  •«>  Mnt 

cided  that  th.  Infknt  wou  d  hl».^hJ!    ^  ^'"*«"'  '"  '''"  «**  «n«"y  d«- 
ntrajudldia  .vidan^*  S  n^t  b.^*"'^"*'  ""'  »»-«'o«  th-t'th. 
177B,  Brtulm't  Cm$i,  Im(^  » nf  tk.  n^— _  < 

ixforiMtlM  of  tiM  .bUd  oMht  »o«to  hlwh!!-  Z^^^  *"."  *^  »*•*•  •»W«ii«i  of  Um 
.U  ih.  J»dgw  brinf  «»«bW.  ii»«rf«3™^  t^  i"'*J^t'-     ■••  »"  »»»•  Wth  April 

-^ed.  i ..  that  th.  .u2:.t:tuX  t  r;.i'  ^s::?  ;r  r  *- 
sr^uTx..n?thr:ir;j^^^^^^^^ 

Pl«nt.  X.  e.  conoboi«tiv.ly  (anU  «  l?34i  kTk  ,/  ''"*  °'  "'*  ''*»»- 
J.ted;  and  th.  judge.  J^  «i«Vrly  „Lil  „  J*  ol!^''  T*  *••*  •'**»^'' 
tb.  reawn  (m  it  h..  b«,n  ekoidtiS  i^  W  SL?  .u"'"'  *°  *'""*''"»• 
the  rule  of  thumb  wu  «ettl.H  «  t  hn^i.  .  .  ?"""  '"  *•""  country).  But 
following  l.ng«.g.rB:i^l,£7«!UT  """"'  •"""  -^'i^^i^^.^  ^ 

iUy  whether  .  oompWut  wm  «.d,^y  the'^^' w!  ^T'  !?""'''  °"'^  '""""'  ««»•'- 
^r.  leaving  tho  oonnM  of  th.  ktt«  to  ^0^X1  JL  l«\(!'"'""'*  *'"*'«='  '"^•««» 
l^t  by  cro»«,«nJwktion."  '      ""* ""  l'"^  »•«»  P^^rticularg  of  that  oom- 


fw"!!,  1,6.14,  II.  »7»,  ,84'   ™"'  "*•  o*  »•>• 
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M«:  I860  H    r   Kv»  i  P  ^''^'.ir'  »  C  *  K. 

«  Q.  B.  167,  17a  '    ^'  "•  "■  L'Uynxw. 


1  ■• 


I  1761  EXCEPTIONS  TO  THE  HEARSAY  RULE.        [Ch4p.  LVII 

§  1761.  Bame :  Aaawloui  dootrin*.  In  the  United  States,  the  general  con. 
sensns  of  decision  has  accepted  this  result,  and  does  not  receive  the  complaints 
as  testimony  under  a  hearsay  exception ;  although  practically  the  effect  of  tliis 
exclusion  has  been  undermined  in  some  instances  by  a  liberal  employment 
of  the  complaint-details  as  corroborative  of  the  woman's  testimony.' 

fiut  by  a  few  Courts  the  complaints  have  been  received  testimonially,  on 
the  case  in  chief;  to  prove  the  facts  asserted,  and  thus  as  an  exception  to  the 
Hearsay  rule.  There  is  some  use  of  the  re$  gestm  phraseology ;  but  the 
clear  idea  of  the  Spontaneous  Exclamations  exception  seems  to  have  domi- 
nated the  result : 

1878,  Park,  C.  J.,  in  5<iK«  v.  Kmney,  44  Conn.  166:  "Her  DstnnU  impnlses  would 
prompt  her  to  tell  all  the  details  of  the  trauiaetion.  Why,  on  the  Mune  principle,  ought 
not  her  statement  of  the  details  to  be  eTidenoe  ?  " 

1890,  RMnton,  J.,  in  McMurrin  y.  Rigby,  80  la.  826,  46  N.  W.  877  (citing  Ina.  Co.  v. 
MofUy,  tupra,  f  1747) :  "  Moreover,  we  think  the  declaration  was  admissible  as  a  part  of 
the  ra  geta.  It  was  made  but  a  few  momente  after  the  alleged  ravishment  had  b«en 
accomplished,  and  while  declarant  was  under  the  influence  of  the  mental  excitcnient 
which  it  produced.  It  was  made  within  such  time  after  the  act  to  which  it  referred  sod 
under  such  circumstances  as  to  preclude  the  element  of  premeditation."  * 

I 

This  heterodox  result  seems  in  policy  a  satisfactory  one.  If  there  is  anv 
situation  in  which  the  Spontaneous  Exclamations  principle  finds  typical  ap- 
plication, it  is  to  be  found  in  the  circumstances  evoking  these  outcriuK  and 
complaints.  Why  not  discard  the  indirect  method  of  securing  their  use  and 
freely  accept  them  under  the  present  hearsay  exception  ?  There  is,  however, 
an  apparent  flaw  in  this  argument,  which  seems  to  nullify  it  For  example, 
in  a  railroad  collision,  we  have  the  exciting  causes  known  by  other  evidence; 
and  under  other  Exceptions  to  the  Hearsay  rule  —  for  example,  regular  entries, 
we  first  prove  the  regularity  of  the  entries  by  other  evidence.  Now  in  the 
present  case,  if  we  accept  the  complaint  testimonially,  do  we  not  admit  it  in 
advance  as  evidence  of  these  very  circumstances  which  should  first !«  proved 
to  make  it  admissible  ? 

The  solution  seems  to  be  as  follows :   If  there  is  no  other  evidence  of 
an  assault,  or  where  there  is  evidence  merely  of  intercourse  but  not  neces- 


'  The  cases  an  coUecled  mit,  ||  1IS4-I140, 
•ader  that  rale. 

•  Aeeordi  Ala.:  1S7I,  Lacy  v.  State, 45  AU. 
80  (ooneediBg  the  ajipllration  of  the  theory, 
where  "  the  accoants  were  so  connected  in  pojet 
of  time  with  the  injuries  inflicted  on  the  victim 
as  to  constitute  a  part  of  the  m  gettir  ") ;  1884, 
Orifflo  V.  State,  76  id.  19,31  (hinting  at  thesame) ; 
Cam.:  1876,  State  r.  Kinney,  44  Conn.  156 
(quoted  tupra);  1).  C:  1893,  Snowden  i>.  U.  8., 
a  D.  C.  App.  89  (the  girl's,  •tatements  on  the 
same  day,  when  found  by  her  grandmother,  ad- 
mitted on  the  ra  gfta  theory);  Ga.:  1875, 
McMath  0.  State,  56  Ga.  303,  307 ;  la. :  1890, 
McMarria  v.  Rigby,  SO  la  395,  45  N.  W. 
S77  (quoted  tupra);  Alieh.:  1874,  People  v. 
Lynch.  99  Mich.  179;  1884,  People  r.  Brown, 
fiS  id.  531,  534,  19  N.  W.  171  (ioggesting  oMer 
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the  application  of  the  present  principle) :  im, 
People  V.  Gage.  61  id.  S7I,  173,  28  .N.  W.  m 
(allowing  it  ex-teptionally ;  bnt  confusitiK  iliis 
principle  with  thU  of  (  1134,  mlp.  »u(l  thore- 
fore  admitting  a  cumplafnt  made  Ion;;  after,  be- 
cause the  silence  lias  been  accounted  for) ;  \m. 
People  V.  Glover,  71  id.  30,1,  .TO6,  .18  N  W.  874 
(approving  the  precedinc) ;  189i,  Trciple  r. 
Hichs,  98  id.  86,  89,  56  N.  W.  1 102  (treutiii);  the 
Gage  ease  as  goinfc  to  the  extreme,  and  refuMo; 
to  apply  its  principle  here  under  the  circnn. 
stances);  1895,  People  t>.  Duncan,  104  Id. 460. 
69  N.  W.  556  (same);  R.  I.:  189.3,  State  r. 
Fitasimon,  18  R  1. 136, 141, 17  AU.  446  ("what 
the  pnsecutrix  said,"  admitted). 

For  the  cases  in  other  juriadictionii,  exdnding 
the  details  of  the  complaint,  and  thiia  repudiatiig 
the  Exception,  see  ante,  |{  1134-1140. 


« 1745-1765]      COMPLAINT  OF  RAPi;  KOBBERY.  KTC.  ,  „,, 

wily  against  the  woman's  consent  we  am  in  ♦....u  •    . 

«cepting  her  statement  as  itsTf  eX"  of  S  •"' J^''^*  f^«  «"»'«' 
first  be  otherwise  shown  in  order  to  mkee^t  "?  '"  "'"■^'  ^'^""''^ 
But  if  there  is  already  other  evidence  „f"vTif  ^^>f«"""  «i>o"i  aeons. 
i.  useful  as  disclosing  the  ide^Uty^thVl^  ^^^  "'    «"^»«"' 

stancesof  the  assault  we  are  rtlln  ^"'""  "  ''"'  ^""^''«'  ^'"'"n- 
tiou  to  admitting  the  stateSnt  ^"^ '"  "  ''^"''  '^^  ^'^^'''^ '"  »°  "bjec 

§  1762.    Ownert  Comptatat  .ffr  Hobb«y  or  Laroen,      Tha 
r  •"'"«'"  Po^-^'^or  of  goods,  made  s?e.;wt:;^  ^1^^°""^^  "^ 
larceny,  is  by  some  Courts  regarded  as  receivable  nn™,  ^        ^  "'^^'^  "^ 
may,  however,  also  be  treated  as  a \rin^T     f  T     ^^  P'""*"*  ''"'"'y-    I* 

repel  the  suggestion  of  ^^  contranoe  uZ  ^  J'^'^r  "*'  "°^'^°"«  ^'^ 
ble  to  all  witnesses.!  ^onmvance,  upon  a  general  principle  applica- 

§1763.  Charge  made  la  Tr«»«ii  i>»  M-ii.  .  _ 
utten^d  by  the  mother  of  a^stl^d  fn^^r  ?•""*'  *"•••  '^^'  '^'^^&> 
the  father,  is  by  lon«  tradition  taJn  i  ^''*'''  "'"°'"8  *••«  <J«f«"dant  S 
States  Such  a'Stln  wouidTm  ^^^  "?'"''  "  """^  °'  *"«  "''l^' 
the  circumstances  wh  Xrender  a^"„^„r''"*  T^'^^'^  ""'^  ''""P^^^'y 
the  present  principle  (^u^Ts    749rSeZhe^^^^  '^'^"^«''"«  ""'^^ 

to  treat  the  subject  wholh^  rom  the  tvIT  ?  '  ?'  ^"'*«  '"'^^  «««»«<» 

corroborating  a  witness  "  ^    '  °'  """^  °^  '=°°»"*«°^  atatements 

adSg  d'ecirr  al^t  ^;::  r„r-  J'^^f -husetts  doctrine 
made  whae  on  the  land  and  Minting  them  o^i 'j^'l  Je^f  SilT'^'J^' 
cial  language  applied  with  some  invocation  of  tl!'  '      .    ^^'^  ^"''•- 

The  circumstantial  guarantee  of  its  trTs^o  hiness tn^  LT)  l^^nf  ^^'^ 
some  extent  that  required  bv  the  nrinnJ^i-  i  !u  ^  ''  ^-^^S) resembles  to 
there  is  a  vital  distLtTon.  nam!' "E^^^^^^^^  «"' 

must  be  shown  to  be  deceased       I'^T;  I       '  '^°*'*""®  ^^^  declarant 

Ex.ption.  The  M^sacrse ixs^rTrth":;!^^^^^  ?«,  p--' 

.ted  from  the  present  Exception.  '  "  ^  ^  '^'^''^y  ««P«'- 

principle  of  evidence  especianHrcrudb^^sfir'^  '?."*"•    '^'^«"  »  "^ 
accused  or  by  any  one  ebl     The  Stl    ^^Jf-se^ving '■  statements  by  an 

-rtions;  an'd  thLfore  iTe  on^y -nqu"  L^t  ""  r'"^"''^'*^ 

we  covered  bv  some  Fxopnf.nn  L  *u  .      ,  whether  such  assertions 

.ble  to  it  areTvirenlunTnv  indW.  '  °'  l'^'*'^^'  "'*«""•=««  "»•«»- 

There  are  one  or  t^Ls  Ji  "n  C^  1^^  T*  *""  '^'"  '""«'*'-«  -"I"'- 
.n.  parta.es  somewi:^t  S:  ^0^^^^  JreZtl  ^ZT"  "^'«'- 


J  Th.ca««  h.re  »,•,„ pUced under th«  tmd, 
*  The caiee  hare  bm  placwl  a»<.,  |  lui. 


*  The  Tmriooa  neee  ue  uuUrMd  with  rmm.. 
Nferenoee,  aiUe,  f  naa.      "™'''™'  '"'"  «"» 


?|i3 


I 
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BOOK  I,  PART  n.  TITLE  II. 


(Chap.  LVIII 


ScB-nTLB  III:  HEARSAY  RULE  NOT  APPLICABLE 
(VERBAL  ACTS,   RES  GEST^,  ETC.). 


ORAPma  Lvm. 

(1788.  General  Principle;  Natue  of  the 
Heansj  Role  ud  Set  Gala. 

1.  UttennoM  oonatitatiiig  a  Part  of 

th«  Imq*. 

I  1770.  Ctteraocee  of  Contract,  Marriage- 
FromiM,  Notice,  Inratanca  "Proofi,"  03ar 
mation,  etc. 

2.  UttaranoM  oonatttntiiig  a  Varbal 

Part  of  an  Aot 

S  177a.  General  Principle. 

$1773.  (I)  Conduct  to  be  ebaiacterind  by 
the  WonU  moit  be  Independently  Material  in 
the  Caie. 

I  1774.   (a)  Conduct  mnat  be  EqnirocaL 

5  1775.  (3)  Wordi  mnet  merely  Aid  in  Com- 
pleting the  Condact. 

§  1776.  (4)  Wordi  mnat  Accompany  the 
Oondnct  in  Time. 

J  1777.  Sundry  Applications  of  the  General 
Principle,  in  Act*  of  Payment,  Sale,  Loan,  Gift, 
Adrancement,  Coniideration,  Dedication  of 
Land,  Entry   on  Land,  ConrerMoa,  Larceny, 

J  1778.  Poaaemor'v  Declaiationa,  on  an  Iwie 
of  Prescription  by  Adrerw  PoMeasion. 

§1779.  PossenMr's  Declarations,  as  aiding 
the  PreHumption  of  Ownership  from  Posset 
Bion. 

f  178a  Same:  Distinction  between  the  Fore- 
going and  Other  Declarations  abont  Land-Title 
or  Land-Hasseasion< 


8t!l«  OoJSr""*^  "'  ^""^  '"""■•'  'i"' 
a^L**"  ^'*''*^™"  ■«•««*»«  Revocatiooof 

}1783.  Declarations  of  a  Bankrupt. 
1784.  Declarations  as  to  Domicil. 
1788.   Dedaratiuns  of  Intent  or  Motive  W 
an  Arensed.  ' 

in  the  Whole  of  a  Conversation.  Curre.ponl 
ence,  etc 

3.  UttanuiOM  naad  aa  Cironinstantlal 

Bvldanoe. 
I  1788.  General  Principle. 
§1789.  Knowledge,  BeUef,  Good  Faith  Ren- 
sonableness,    piU|rence.    Motive.   Sanity    ek 
M  evidenced  by  Receipt  of  Information  ur  bv' 
neputation.  ' 

..  ft"??-  IJ"""<»»  ««  indicating  Cin  inustan- 
tially  the  Speaker's  <  )wn  State  of  T«iml 

f  1791.  Ctteranc.  s  serving  to  Identify  Time 
Place,  or  Person. 

{  1798.  Witness'  Statements  naed  iu  Im. 
peachment 


4.  Tha  "Raa  Oaatas"  Phrase 

f  II?'-   S'»*oiy  and  Meaning  of  the  Phraw 
8  179fc.   Doctrines  of  Evidence  to  wliich  tli 


tlie 


Phrase  is  applied. 

1 1797.  Other  Applications  of  the  Plinue 
Agents  and  Conspbator's  Admissions. 


§  1768.  Oanaral  Prindpl. ;  Wat«a  of  tha  Haa«.y  Hnl.  and  He.  Oest». 
The  true  nature  of  the  Hearsay  rule  is  nowhere  better  iUustrated  and  enn.ha- 
sized  than  m  those  cases  which  faU  without  the  scope  of  its  prohibition  The 
essence  of  the  Hearsay  rule  is  the  distinction  between  the  testimonial  (or 
assertive)  use  of  human  utterances  and  their  non-testimonial  use.  The  theory 
of  the  Hea^ay  riile  {ante.  §  1361)  is  that,  whea  a  human  utterance  is  ..ffere,! 
as  evidence  of  the  truth  of  the  fact  asserted  in  it.  the  credit  of  the  assertor 
becomes  the  basis  of  our  inference,  and  therefore  the  assertion  can  b«  receive,! 
only  when  made  upon  the  stand  and  subject  to  the  test  of  cross-examination. 
If.  therefore,  an  extrajudicial  utterance  is  offered,  not  aa  an  assertion  t..  evi- 
deuce  the  matter  asserted,  but  without  reference  to  the  truth  of  the  matter 
asserted,  the  Hearsay  rule  does  not  apply.  The  utterance  is  then  merely 
not  obnoxious  to  that  rule.  It  may  or  may  not  be  received,  according  as  it 
has  any  relevancy  in  the  case;  but  if  it  is  not  received,  this  is  in  no  way 
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II  176^1797]  VKRHAL  ACTS  (RES  GEST^). 


due  to  the  Heanay  rule     For  ««     i     • 

embezzler  Doe.  it  is  desired  to  show  Vw"' JJ.^T"''°°  ^^^  »  defaulting 
concealed  f.  ««lf  and  pa«ed  undir  a  fall  ^'"T^  ^^  «'»P%nient.  hf 
hia  name  was  Boe  are^offe^  t!  ^  """^  *•'"  ^^  statements  that 
Boe;  on  the  contra^it  w/rth^ J'IkT.*'^''  ^"  """"^  *«  ^  truth 
statement  is  not  used  U  hea«a^  trTn  ^L'"  T""'  ""'  ^«''  "'I  »»»« 
show  that  the  party  said  "lam  th^  p  ."^  °^  msanity.  it  is  offered  to 

ia  not  offered  afSien,;'  that  het.s  fnC:,"  K^'^  " '  "^^^  ^'^^  "*»«"°- 
trary.  as  circumstantially  indiStiL?  1T\^"  ?'°P*'°'''  ^"*'  °»  ^^e  con- 
.ction  upon  a  warranty  of  a  ho^  h  is  1^"?^  t*^™"""-    ^«-»'  «  an 
the  time  of  the  baigain  assertedTha   the  ho^      ''"°T  *^*  *^^  '^«'«°'l*°t  «' 
the  plaintiff  will  immediateCLtd t  pZe  Zt'lhJh'""  ^""  °'**  =  ^^'^ 
twelve  years  old;  he  has  not  offered  t^ZZ    *"     ?    **°"^  "  nevertheless 
to  using  it  as  evidence  of  its  t^rbi?  ^  ^itf  .r'*'''"^"*  "^*'^  '^^  -'«- 
(to  take  an  iUustration  of  Lord  Ab  nter-sTsni^       '""''"^  P^P"'^-     Or 
of  damages  in  an  action  for  batteT^he  dTT'.^V"  "'"""'  "^'t^g^ti"" 
plaintiff,  just  before  the  assIuU  Sok.r.  .f  ?f '  f '" '*' P"^«  *•»*'  th« 
he  was  a  liar;  here  the  Sndknt  bv  !„  mL      .    '°'  ''^  "^'''"^  *'>''' 
this  utterance  as  evidence  olthe  tmh°!,  T  /  ^"''  'J'  ^"'^  *"  ^''^ 
much  disappointed  if  they  shouW  I^Spt  it t /k"    """"^^^^  *°"W  be 
merely  by  this  utteiance  to  evidence^h7an~r    M  u  ^°* '  ^'  ^"""^  » 
hearing  it  evwenoe  the  anger  which  he  naturally  felt  upon 

The  prohibition  of  the  Hearwiv  «,i»  *u       j 
utterances  nurtly  a,  such      If  tl^  ft,„l        /  f '^.  ""'  *^^'^  ^  ««  ««'•<'*  «"• 
its  application  iTa  comparattly  si-PW^  The  S'  "  ""'^l'  ^''^''' 
extra  udicial  utterances  only  when  offlS  *         The  Hearsay  rule  excludes 
a^-rtions  to  evidence  the  t^^h  'rthf  L^^'^a^L'^^^  '"'^"'  "*°'«^^'  " 

better  than  hi.  declarZn..  .  .  &  &,  ^T  "'  •"**  ••"  «"'J«"««  [«  «»»rt]i. 
iuducement.  for  .  man  to  cont;«t  wi  h  thJlSr  u  *t  ""^t''"'*  ^''^  the  moti.^^o^ 
h .  letter,  or  oonT««ition.  aTpiTper  .te"  '  "''»*''««'*•  .tatem.nU  made  by  him' 

fe.m  Peter  Blight  to  the  defendant  were^  n^i  „'  "  •5^°°  *^"'  P'*""?'"'  many. letter, 
w  them,  but  that  they  oommanic^tol^r^,?^  I""'""'*  **'  "  "'"«'•  *«"  mentioned 
0  ]  which,  however,  i?  importarto^  «'SLiiTwol'°H  *'  l^'"""'"'*' '  ^ *«  *-* 
pUmtiff  to  esUWiah  b,  other  evidence  n^^'  *'  *°»'''  •»»•  been  incumbent  on  the 

-'"i^'^t^aTaS.^:;^^^^^^^^ 

«=.pt.on  when  wort,  .re  the  r,»  oLllvZ^ot  1        *"»«*"»«'  ""id  that  there  U  an 

•curate.    The  wo,*,  are  the„^^^  nor^.L  '  ""  fT'    ^"'  '^^  «~'»«  ««>*  »<>  be 

»  la  Frwwr  p.  Berlteley,  7  C.  *  P.  ««. 
tITft 
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I  17«8  HEABSAY  BULE  NOT  APPUCABLE.  [Chap.  LVIli 

eamutiy  with  m  Mt  doae  m  often  •  {«rt  of  the  aot,  Md  gir*  it  •  pneii*  ud  pwuliar 
dur^ter  and  thowfo™  ma.t  b.  testlHod,  -  n<rt  to  dK.w  thkt  the  woSMjok^^TtmT 

on  B?  Whet  he  wid  when  he  l«d  hU  hudeoa  B  will  .how  whether  it  wm  .d  anm  o 
fnendly  .et.  Did  the  H«t  of  drf«Ki«>t  make  .  oertein  «p«..nUtion  in  the  ^^  rf 
•  bwgwn/    If  eo.  that  repfe^ntetionw..  an  ingredient  in  the  bwgrin"  ~»^  »' 

J!!^'^':  ^'  *"..*""  '•  .•^'^•»«*'  37  N-  H.  217 :  "  It  doe.  not  follow  that,  be- 
ST  ^"""^J"  '*"-*^'*"  ■"  *'^  "'  •  *^'«*  P""°°'  "••y  "^  n«'.««rily  hearsay  Z 
the  contrary,  ,t  happen.  ,n  many  eaM.  that  the  very  fact  in  oontroveray  b  whether  wch 
thing,  were  spoken,  and  not  whether  they  are  true." 

1868,  £r/«,  J.,  in  .SAi/tf„,  t.  /w.  Co.,  1  F.  »  F.  116.  130  (admitting  .tetemenU  of  T 
on  an  «.ae  whether  ^e  in.ur.nce  of  J.  wa.  in  reality  J.',  act  for  hi.  own  benefit  or  T  '^ 
«t  in  J  .  nam^ :  "  E.erythmg  U  ^dmiMible  which  wa.  done  by  T. ;  and  word,  a, «  oft,,! 
aoto.  The  question  ia  not  open  to  the  objection  against  hearMy.  It  U  not  hearsiiv  It 
i.  a  question  as  to  an  act  done.  One  a«ks  another  to  attest  a  document  or  to  advance  . 
sum  of  money ;  those  are  not  merely  words,  but  act.  " 

K  !!S"L^'1  '■  ^*''  7  "•  *  N.  788, 786  ;  the  defendant  having  applied  for  and  pur- 
chaaed  goods  from  the  plainUff,  and  „ferred  the  plaintiff  to  a  third  pe^on,  the  plah.tiff  to 
•how  on  wbomi  credit  the  goods  were  «,ld,  was  aUowed  to  put  in  a  letter  of  inquiry  to 
the  party  referred  to,  steting  the  Mle  to  the  defendant;  PoUoek,  C.  B. :  "  If  a  mai,"  o„ 
teaving  hi.  cnunting-house  said  to  hi.  arrant '  I  have  ju.t  sold  m  and  so,'  that  would  not 
be  er  lence  of  the  sale.    Here,  however,  .  .  ,  thU  letter,  being  part  of  tJie  tran,  Jio„  ! 

l^Tr  "h!i!°  ""?""'*  °*  "«/»r«°»  °*  'he  party  pn^haaing,  was  admissible  "; 

WMe,  B.  If  the  evidence  were  admiMible  on  that  ground,  [namely,  as  a  trustworthy 
...erUon,]evej7U.ing  a  „j«.  «id  on  the  day  when  he  made  i  bargain,  and  stiS 
everything  he  did,  would  be  ^Imissible.  It  «»m.  to  me  that  would  be  very  dang"  o^ 
ground  .  .  .  The  real  ground  is  that  this  was  an  inquiry  made  by  the  direction  of  the 
plaintiff  m  pursuance  of  an  authority  from  Atkin  [the  defendant's  agent],  and  the-efore 
wa.  part  of  the  res  getla."  -»      J.      "  ">e.eiore 

1882,  ffarrwon.  J.,  in  Smtk  v.  WhUtier,  85  Cal.  278,  283,  80  Pac  528  (admitting  the 
directions  given  to  an  elevator^wner  for  the  proper  mode  of  using  it.  as  showint  hit 
knowledge)  :  ..Whether  in  fact  such  information  Z  or  was  not  cor^t  uTmrna"!  fl 
the  pnrpoM  of  determining  ita  admissibility;  and  hence  it  U  no  objection  to  its  admi,- 
..on  that  It  WM  not  given  under  the  woction  of  an  oath  or  that  the  oppoeite  party  had  no 
opportunity  of  cro^examining  the  informant  The  truth  of  the  info^ion  U  a  diltinct 
wne,  and  muat  be  esteblished  by  competent  evidence;  but,  upon  the  theory  tliat  the  in- 
^TT".  :t^  '"»"*''\*'"  P'r""«  '»  ^'>  P'**"'  i»«t«nce  had  the  right  to7how  I  a  the 

il^i!  h  "~'T'^.r*'J"*""°'"°"-  •  •  •  S-oho^dence  is  adnUtted  for  the  purpose 
of  ertablidiing  merely  the  utterance  of  the  words,  and  not  their  truth  " 

I.    ''"?•  '^n^'  *'••  *."/"*  ^"*  "•  '»"'<'*^«-  «2  Kan.  8,  61  Pac.  443  (action  on  . 

J^ftZ  ^  V^^  •**•'  *°  .*?*  ^"""^  ■■  "  ^  ^'^*^'  »'  »•«»  Hutchin«,ns  testified 
2^  M  ttl'l  »  r''r'*f^"u'?''Ar  •*"  '•*^'  '"<*  '»'>*•'• «»  -Wch  the  former 
2^^,  A  -1'  ^  *^"^''  .:^'°*"  **°"^  ^  "'^•'  Conn«,l  for  plaintiff  in  er^r 
•1«.  contend  againrt  the  admu.ib.lity  of  thi.  teetimony,  upon  the  ground  that  it  w« 

i^J  U^  *^-  :■  •  •  -^1*"  °'  '^•*"  contention,  i.  «,„nd.  There  were  three  ,ub. 
.tantive  litigated  qneetions  in  the  caw-  Fir.t,  were  th.«ai^  made  ?    And,  if  so,  secondly 

daimed  effect  ?  As  to  the  «icond  of  the*,  a.  well  a.  the  first,  the  meritorious  question 
wa^  h«l  a  verbal  act  been  done?  That  i..  had  a  communication  been  made?  That 
UhJI^"""'  »  ■*  "'"•'"'«''"">»•'  °'  '»"»toral  in  nature.  It  was  one  of  the  three  principsl 
litigated  matters  in  the  case,  and,  being  such,  th.  performance  of  the  act  was  provable 
by  the  teetimony  of  any  one  who.  if  competent.  w»i  a  witneM  to  it.  The  question  wa» 
not  whether  Hutohinson'.  communication  to  his  wife  wa.  truthful,  but  it  wa.  whether  the 
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eoBmuniMtioa  bad  baen  in  faot  mmA       Tt. 

litigitwl  fMt  i.  the  .p«>ch  of  •  p.rtoron- wkl  1^.^""^  ""•*•  *•••"  •  "»)««.«»• 

to  it,  «.d  Ok,  ftiu-on,  «,  reoe.^U  iot  hJlS^jT*  ""•  »»*««°-  «•  ««».itfd  S,7 

does  not  apply  to  thT    CcfaLTof   .  ^   '„''  ^r*^  '"^«  '^«"'»«  it 
grouped  under  three  heads-  utterances  thus  exempt  may  be 

2.-  Sl^^rsr.'^in^yiii^r  ^-^^^'"^'^ 

and  serving  t^SSitVelTT"^ 

i.  e.  v^bal  parU^ff;"^^'  '''  ""^  ^''  '*  ^^^-^^  legal  significance  • 

their  utterance  may  be  proved  withtt  ^oS^flL  H  ""^  '^^-*'V'' 
they  are  not  offered  to  evidence  the  tn2ZT  t  "f*""^  ™''''  '^«'"«« 
therein.  *"*  '™*'*  °^  *•»«  »«tter  that  may  be  asserted 

—  r;;rtt„rr"'  "  «^"^"^'  ^'^'^  -  °^  "*^—  is  of  course 

veSioi^s^Se^L^artriijrr^^     "*^—  ^'^  -. 

i.«ne.'  **       '         ""^  ^® '  *°«*  tl^ese  are  admissible  under  the 

il't  zT.;::te  txiiilr  ^\^"^*^  ^'^^  «--"^ 

the  utterances  of  the  oohJ^^Z'^rrj^,  ^'^^^  ^  ^«  le'^^ed  from 
cckahitation  would  be  receivable  T^^  .1  "''  ''"""^  '*'  '»'»'  ''Z 
ceraed,  only  when  theylmTrff-^!  "  "  '^^  P'*''^'"  ''•x't'me  is  con- 
ret  in  fact  they  a«  fYrt^r'^dSwe  th^o  TT'  '°™^«  «  -"*«-»  ^ 
teing  constmable  as  conduct  (<lbS  L1   ^    ""'  ^''  **  ''°'''  °*  «°"«ent 
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Richanb,  66  Minn.  46.  68  N  W   ^ni    /j  <     . 
e»ce  between  AedeS.nJ.'nTrthw'^''- 

proTuig  the  right  to  forfeit  the  ^)  ""^  """* 
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f  1770  HEARSAY,  RULE  NOT  APPLICABLE.  [Chap.  LVlIi 

and  their  only  service  therefore  can  be  as  hearsay  assertions  of  past  mar. 
riage.«  Nevertheless, such  statements, if  the  person  making  them  is  a  istty. 
opponent,  wcild  be  receivable  as  admissions  (ante,  §  1055,  po$t,  §  2086),  or  if 
the  person  is  deceased,  as  assertions  of  family  history  admissible  under  tliat 
Exception  {antr,  §  1500).  Moreover,  a  letter  by  one  to  the  other,  exi.rwsly 
consenting  to  be  husband  or  wife,  would  apparently  be  receivable  und.  r  the 
present  principle  as  an  act  of  consent,  even  though  written  before  or  after 
cohabitation. 

(e)  A  promiM  to  mnrrj/  is  to  be  ascertained  simikrly  from  utterances  of 
consent     Nevertheless,  to  render  them  admissible  under  the  present  i.rin- 
ciple,  it  would  .seem  (a)  that  they  can  in  any  case  be  regarded  only  as  um- 
lateral  act*  of  consent,  and  thus  are  mere  hearsay  assertions  so  far  as  tliey 
state  a  promite  hy  the  other  party;  (b)  that  therefore  they  must  be  made 
before  negotiations  or  courtohip  broken  off;  and  (c)  that  they  must  be  njade  to 
the  promisor  himself,  ot.  if  to  a  third  person,  that  they  can  be  received 
only  on  the  theory  that  they  state  a  present  mentel  condition  (ante,  §  1714) 
which  iteclf  is  evidence  (ante,  §§  242,  267,  272)  of  a  past  act  of  consent 
expressed  to  tlie  promisor;  upon  this  principle  most  Courts  seem  to  proceed. 
ITie  precedents  are  in  an  uncertain  condition.* 


»  1898,  Moore  B.  Heineka,  119  AU.  6S7,  S4 

80.  374  (dwlantioiu  kfter  Mparation,  not  ad- 

minible). 

'  h'mg. :  170C,  Hntton  v.  MuimU,  6  Hod.  17t 

(Holt.C..r.:  "If  then  be  ao  axpnm  promin 

by  ebe  mao,  and  that  it  appear  the  woman  coan- 

tenauced  it,  and  by  her  actions  at  the  time  be- 

bared  berwlf  lo  u  if  iba  agreed  to  the  matter, 

the'  there  be  no  actnal  promiae,  yet  thai  iball 

be  ralllcient  evidence  of  a  promiie  on  her  *ide  ") ; 

Cat.!    1873,  Head  r.  Clarlc,  47  Cal.   194,   198 

(plaintiff'a  public  announcement  of  the  engage- 
ment, atimiaiihle  a*  an  element  of  damtgee)  ■ 

1901,  Leihranilt  *.  Sotfi,  133  id.  S71,  65  Pnc. 

1098  (woman's  declaration*  to  third  penoni,  a* 

toanromiM.inadnlseible;  dietininiisbinc  Kaed 

V.  Clark);    /«..-   1872.  Walmiley  ».  Robiaaon, 

63  111.  41  (plaintiff's  prepsrationi,  ».ht  fiunily's 
reception,  etc.,  not  admiaeible  to  show  the  prom- 
ise) ;    Ind. :    1S50,  King  i>    Kenwy,  9  InJ.  401 

(woman's  declarationa  of  the  contract  to  a  sister, 
during  the  alleged  eogaKement,  admissible  as 
'  explanatory  of  her  condnct  and  intentioo  in 
receiving  those  visits,"  and  "  as  tending  to  show 
a  promise  on  her  part,  not  npon  hia'');  1874 
Gates  V.  McKinney,  48  id.  569,  566  (the  woman's 
"  derlarations  while  receiving  bis  visits,"  admis- 
sible as  "evidence  of  a  promise  on  her  part," 
but  not  npon  the  defendant's;  decbuirtions  to 
other  persons  in  the  aheence  of  the  defendant, 
not  admlsHible);  1878,  Graham  v.  Martin,  64 
id.  567,  573  (plaintifTs  preparations,  not  ad- 
mitted to  show  the  piniiitiff's  aaent);  1889 
Jones  V.  Layman,  Hn  id.  !569,  575,  34  N.  E.  363 
(declarations  two  <lays  after  estrangement,  ex- 
cluded ;  "  snch  evidence  is  only  allowed  to  prove 
her  conieut  to  the  alleged  marriage  contract, 

and  must  relate  to  [i. ..  be  made  atj  a  time  prior     exciuaea,  loiiowing  Knssell  r.  Co 
to  the  aUeged  estrangement,  or  to  the  time  when     good  opinion  by  Mone,  J.) ;  If.  J 
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first  informed  that  her  antieipat«l  haahami  will 
not  marry  her");   1895,  Wilson  v.  Hm\set  IJ 
Ind.  Aop  31, 41  N.  E.  76  (declamtioiiK  to  nareni, 
etc.,  of  the  fact  of  contract,  during  thf  lilkini 
engagement,  ezdudeil);  la  i  1859,  Thurstour 
Cavenor,  8  la.  155,  161  ("where  the  .lefcmlani's 
promiie  i«  once  shown,"  then  the  plaintiff^  df 
meanorof  approval,  to  "establish  the  promi* 
on  her  part"  is  aHmiasiUe,  "and  this  whether 
the  defendant  is  present  or  not  at  the  time  of 
her  condnct")  J  Ajr..-  1855,  Bnmbam  -.  Cn. 
well,  16  B.  Monr.  284  (statements  of  pliiiiitiffto 
a  third  person  as  to  her  wilUngne8.«  m  tnnrrr 
defendant,  azclnded,  apparently  because  no  ni- 
flaent  evidence  of  defendant's  offer  wiw  eivenl- 
iWnss..-    I860,  Russell  v.  Cowles,  15  (irav  588 
(plaintiff's  condnct  in  buying  goods  for  the  wed- 
ding and  for  housekeeping,   held  a.lmiiulble. 
after  evidence  of  a  "  contract  to  marrv,"  .<u  "an 
act  done  by  the  plaintiff  toward  the"  execotimi 
of  the  contract";  yet, since  the  pl«iiitiffV«iient 
to  the  offer  must  on  general  principles  of  con- 
tract "  have  been  commnnicate<l  to  tlie  partt  hf 
whom  the  otter  was  made,"  the  phiimiff's  con 
duct  "  in  the  absence  of  the  defendant,  ami  not 
In  any  way  connected  with  him,"  was  held  not 
to  be  admissible  as  evidence  "  that  the  plain- 
tiff assented";  "the  esses  from  Piiinsvlvania, 
Ohio,  and  New  Jersey  "  are  said  to  have  gone  too 
far  throngh  ienorin|;  tbia  distir-tion:  vet  the 
learned  judge  here  himself  ignor.    the  principle 
npon  which  the  pUintifTs  sni»ei|iniii  asuenting 
state  of  mind  conid  be  used  for  inferrinj;  a  prior 
act  of  assent  to  the  defendant  hini.s<-U ;  nee  ani'. 
Jf  267,  272);  Miek.:  1886,  McPhers.m  r.  Uvan, 
59  Mich.  33,37  ddaintifTs  annouuccinent  of  her 
*''8<N!*i»ent,   anil    preparations   for  marriage. 

excluded,  following  Russell  r.  Cowles,  Han.; 
_.__.  .     .p         ..     ..    .     ,.,.  pjp. 


H  17»ft.l7»7]  VERBAL  ACTS  (RES  GESTJ5). 


•  1770 

(rf)  The  ptrformanet  of  a  eontraet  mar  involvn  .»  „♦♦ 

cni.  which  therefore  becomes  recei>aw!  n„Z7ii    "ttennce,  written  or 
I«Ucukr,the  documenta^o^^^^l^ff,^^^'^'  principle;*  in 

lability,  are  «oeivable.  beca«e  theKSt  L5  .      i'T  "/  "*•  "'""''' 
be  shown*  «»«  M>e  lact  that  ttaey  were  duly  furnished  must 

(2)  In  d^amation.  the  utterance  chareed  as  a  libel  «,  .  .i-„j     •     ^    . 
«  le.  naturally,  under  the  present  priS^    ^Sr  a^etSn"oT*>  "* 
relevantasevidenceof  malice  involvMiiiHHiH«„.i- J      "Petition  of  it  m 
..  does  also  the  question  wretdTe  ™i„         """"derations  (ante.  §  403) ; 
«e  .d.nis.ible  to^"  I'^^'ji:  "J";"-  ^^^  «S«in«t  the  pUdntiff 

rejection  of  def;ctive  Z^  ^J^lJ  T  "'  r*=""°"'  »  "°«<»  »' 
Jch  cases  the  t.rJ  ^t^'^l^^^lZl'  T'T^  "'8'«^°'=«-  ^^ 
without  r^gard  to  the  truth  of  a^y^rt^J^^^t'^^^  Present  principle, 

(4)  ^^..^  may  ^  in  iB-ue^^  S^  f ^trcL^ -^ToJ^a^^^^^ 


plMtiff  to  third  Mnou,  «,  to  her  wilUnraSJ 
10  marr;r  th.  defamtaat.  wlmitted.  oo  the  tfi^^ 

«ii«  tiM!  uwnt  of  tfa*  wofflan,"  and  that  h. 
P««,n.  to  other  »er«m.  of  her  wiJUngSeL" 

;ke  had  aneiitMl  to  hi*  nroponb  ") :  0*  .  im? 

ntiom.  to  her  ebter.  In  defendaiVi  abeence  iS^ 
B«»d  ..  decUrttloB.  of  her  .ute ofi^SJi,  to 
jcceptaoce  of  the  defendaut'i  ptjmM-  Or  . 
»4  Oj.„™  ,.  Wi«te»,  tS  Or  S^^lL^i 
(pUiotifft  announcemeiit  of  har  aninJ!^^ 
-«d.  to  jelative.  the  d.^  aftor^'xdSfif  ^' 

!ZVf '1  P^V'^L*"  ~SP''  ""'^  "-w- 

■««  )i  1855,  Lacker  p.  Bloier  14  fcL  aoi  iK 
^r.  dedjmlS-  to  SiIi*J,^'',C 

*  188«,  Roii  r.  Bmiie,  70  CaL  44*  ii  r»- 
«0  (an  entry  in  an  aec5.»«^.  JJ^'i^Jj 

ISM,  Ellu  ».  Tbomiiaon.   1   An.v    ns-TSi^J 
K,:r"^  and  tKTwSelSKM 


•ring  the  pnrpoaet  of  entrapment  to  which  thn.. 


«w  a«vvu  ui  jaaic 


-—-  -•^■•uiuiaui.'v  ana  i 

C^A«„^'T '""''•••  »«*'■  Ha~wa/p.|rF 
l<i«  M^.r  «»»•'""?".  '«7  la  188,  157,35  N  K 
168  doctor'*  certificate  among  lioof*  of  dMih 
■dmittad  nor  to  prove  the  facta  i^  th,^„' 
«wt  «•  an  act  of  compliaWwUh  toIm  «  £ 
proof  of  death);  ISlL'^Thnret^n  ..  Mn„^  "S 
Mn^  !^H."*  <J">»''ed;  "the  di.lhS'4 

i^s.rs^r  *JKr  ^"h?77-.?^reo'l 

M».  48  Atl.  1016 ;  1898,  tZ^tTfI  C  P^ 

tTl^  -^"hed  to  an  inwirer,  but  not  mST 
tiinon;tothefactofdea<:h).  •""«•»«» 

^  '*•  «^>ciorjf,  *ee  o«i«,  I  1073. 

For  the  nae  of  a  oorawr'j  nrrfict  in  "  i»»»fa 

•  1830,  Whiteh«rf  p.  Scott.  1  Moo  *  BnK  • 
tott..^,2JL i J!""  •^™"'«  0' •  polices 


mIt.!  h- rtL     ""uonce  inat  MmW««,«  waa  ra- 
Wil/-h«Z2f  "*  •••"''•Dce  JlZ^ed^ot 
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'  kviJ  *l 


If 


.;"   r^l 
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inal  offenoe  (ante.  }$  70-79X    But  it  it  .1m  »oeivrf,la  evidentiidlT.  uuder . 
•pecul  Exception  to  the  Heimy  rule  (tmk,  {  1680X  ' 

(6)  In  sondiy  other  inaUnoee.  not  preeenting  ut  mielewUna  or  comni, 
caUHi  feature..  .  variety  of  i«„..  „.y  involvJ  thi  f«t\nd  t.L  „"  t 
utterance  «.  pert  of  the  cm.,  wd  the  preeent  principle  Z^^n  ;,.  u" 
utterance,  not  obnoxiou.  t    the  Heuny  rule,  m  lon<r  m  &evi«^ot  i     ? 
to  be  need  M  «e,tion.  endencing  the  mUui^ZJ^      '  *""«'" 

2.  Vtlanaeae  ooiwtltatias  •  Terbid  fmtt  of  aa  Aet 
§  1772.  a«Mnl  FHaoipto.  A  .econd  kind  of  ntnation  in  which  uMp, 
««.  are  not  offend  te.tin,oniaUy  .^  when  the  utterance  at  «;'„t 
^ucl  to  ^huk  U  ud^r^  to  attach  ^  legal  ,ffuL  The  conduct  7Z 
has  in  „n«cally  no  definite  .ignific^ice.  or  only  an  ambiguous  one.  a,  J  L 
whole  legal  purport  or  tenor  i.  to  be  more  p,Ji«ly  .^e'Sined  by     Id 

Si    %.    !^»l'^°'"P'"7'"«  **•    '^^  «'*«"">"»  thu.  enter,  merely  I, 

the  most  part  of  our  acta  to  which  legal  effect  i.  to  be  attached  iu  3 

7or^r^ZiJ^"^>r  extinguirfiing  righta.  con.irt.  in  pmof 

words     There  are  wme  legal  acta  which  consist  wlely  of  words  -as  . 

notice  to  an  indor«,r  •    There  are  other,  in  which  it  con.i,ta  Sy  of  wL 

ess  conduct.  -  a.,  where  title  i.  acquired  by  the  oonfudou  of  Zis     b1" 

in  the  vast  majority  of  instances,  whether  of  contract.  vrZ^l  t!t, 

words  uttared  may  play  a  part,  along  with  conduct,  in  deSS  theS 

significance  of  any  legal  «:t    For  example,  the  con;ideratioirTpim1 

a  reward  may  be  furnished  in  part  by  a  search  for  the  criminal  andTntrt 

by  communicating  his  identity  to  the  promisor;  the  delive^of  Id"  s'^lS 

may  consist  in  part  of  a  manual  transfer  and  in  part  of  worfTs  a  1 

Its  purpose;  the  revocation  of  a  wUl  may  consist  in  Wt  S  a  ^   S 

SJfmL  T"^  «PnJ«ion.  in  part  of  the  word,  statiug  the  reason  for  it 
the  making  of  an  arrest  may  consist  in  part  of  a  manudSuching  in  pai  f' 
utterances  then  mada  In  these.  «,d  counUess  other  instiS  S 
words  are  a  verbal  part  of  the  act    Without  the  wonis,  the  act  a«  a  S 

Md  deeUntioD.  of  •  p^ratw  nunvlr  ^ffirmi^ 
tl»t  at  MHiM  former  period  he  iaTiated  thtt 
gmfcoUr  marhiue.  mlKht  weU  be  obJMtwl  to! 
But  hM  coDveiMatioiw  ud  decUratione'^^  an 
ir^%*"  ■*  ''"•'~?  ."  "^rtlon  o<  hie'  ricbt 
at  that  time  ...  and  legitimate  erideiioe  that 
the  inrentiuB  wae  then  known  to  and  claimed  by 
him.  and  thu  it«  orurin  mar  be  flxad  at  lecHt  u 
early  aetliat  period*).        '  "»■•»••■■ 

In  banknftc!,,  »!»  anawer  "not  at  home,' 


♦i-'JS^'*^  «»i*  wed  by  Mr.  J.  Clifford,  a 
Wfopinion  qnted  pm,  |  ms. 
Of  eoone  the  oeodnel  which  the  wordi  at 

-i.i!?X  P"*  2?""'  ««»dBct  if  "the  ace"  to 
whWi  the  lawafceaonrfoeee  to  affix  legal  cot 
•MDencM    The  wwdi  are  aa  mnci.  .^  pnit  of 

other  mdnet    Hewtheleei  ta  commou  i 
the  word  "ai^'h  n^nn.^I. .-...j  . 


.*"  V"—™/"^*.  'ne  anawer  "not  at  home,"  other  amdwi    W«~Jifc.tiy  i      "^"V"*'"' 

p«»en  by  a  servant  or  other  perKw  to  a  oaditor  STi-Sd  "^  -  il*'"*''?'*^  '"  «>■""•'>"  om 

mqniring  at  the  home  of  thTdehtor  maTJmS  SLT^i^'^    't.T*?'  «M>Pwp™ted  iTti 

the  «ibrtanti»e  Uw  conetitntoVSfS^  ^  ^y^""*  ''^^J^  word,  arcmp^,;. 

nUl  to  hi.  cwditor.  and  thnTaiouT^aS^  iS  S^'^.^ffJ^'*  *°"°»«f  pmidedTi 


.  ,  —  —""•"»  ■•w  wHMiiiue  a  retimal  or  d^ 
nial  to  hia  creditors  and  thna  amoul  to  an  act 
of  bankrap^jy.     Bat  whether  the  bMikmpfa 
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T^  "'?''  *"•  *™*  »«»nre  of  the  MtDiiioa 
•  Thiie  Hcwm  the  iBbjeet  of  1 1770,  aate. 
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Thu.  the  wort,  .„  „,«,  i„  no  J^J^Z^  ■'*"''""*' 
the  Heam,  rule  Interpol.  nJSon^h      °",""r«  ^wd.  ther.fo«. 

M  they  my  oonUin  aMerUon.  th-T'.!    !f  *    ?^  ""   °*''*'  ^^^>»oht 

te.tiJni.li;.  nor  belfe^  brth^^  1o°?h«  w  uldt?  "«"•"  '»«"» 
violttiou  of  the  Heamr  nil/   l„  1^'  ll  **"^''  be  to  we  them  in 

.oifer  by  ^ueL^  Fo?TCprwt;*;n"c't  S57d  "'''"  ^"'^  »"' 
to  be  proved  u  the  foundation  of  dtle  .S  ^L  /  ^'""^  Powession  i. 
cWm  of  ownership,  the  occa^ertl^tnj  -  ^t  UnT"*"  ""r*"  »  ' 
.deed  from  Doe."  is  admissible  a.  a^v^^    ^  .•*  "  °^*'  '"  ^  ''•^e 

^.verse  ci^.  hnt  nT:t:^i^^7j^iz!Tz:::,TZ7.': 
Jt  o7r„"ras^:utt.  ^"air^^'srT  r^i-^ 

These  limitations  may  now  b^consid«'»^-^^  ""','  "r*/""*^  «^«  '^""rf--:/. 
.p.iJce,a,«sofeais:Tj;^^^^^^^^^^^ 

principle,  the  conduct  ^atTt^lL     "^^^f^  deduction  from  the  above 

» iBcidentally  or  evidentially  «le^  to  tt  ."  ^'"''^"^^y  «  i"ue  or 
is  wholly  subsidiary  and  arourLZt  *  1  "•"  ?'  ""  *»'  ^''^  ^«"J« 
former  without  the  latter  h.v?rrt?.*^u**"  ""*  °'  '^^  ""^^o^^t-    The 

1837,  C<rfftnoii,J,Jn  WrigHr.  Tatiam,7A  ftE.Mi  .  •<wi 

:Lrs.e^-tJtL'fic9H^ 

..  i.  the  d«,..«tio„  which  i.^«;S.  Suh;^t'^';L'~*  *if  °  p"'  »-«•*« 

»»»udingalon.i,ndUwdecl«;tion  .Undinrllnn  ,^*« '^  »- of  no  iniport«,ee 

united,  the  unimportttt  f«rtk  n^^l      i    ?  ^    *'  "•  '""WP-t^t.     When  thev  ,~ 
«1»  ia.port«,t  dJKn '^     ['-properly  desmnl  to  be]  ussd  ..  a  vdrfde  to  intS^^ 
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mrat,  wMDoi  in  itMtf  admiMibla^  im7  nil 
ton  ..  Fe»n«m.  18  N.  H.  sS  (de^Xi^ 

■dmlr--"-  "^ 


mi 


.4 


I 


m 


~  *ij?  sp.  „"asii'iir  .S 
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Thi.  limitation  ia  «  dbtingaiibiiig  mark  for  nttenncM  med  under  thi. 
V«rbd  Act  doctrine,  u  differing  from  nttenmoa*  need  ueertivelj  nndor  the 
Excq>tion  for  Spontoneooi  Excl  naUoni;  the  improper  nee  of  the  limiu. 
tion  in  that  Ezoeption  haa  been  dntdj  noted  (»nt$,  {  1763). 

f  1774.  (2)  Ooii4Mt  .Mt  be  a«et*oe.L  The  ntteranoe  aerrea  merely  to 
aaaiat  in  completing  and  giYing  legal  aignificanoe  to  the  conduct  Heiux-  it 
ia  not  needed  when  the  conduct  ia  alreuly  complete  and  definite  in  it*lf 
The  conduct  must  be  tquitoeal  or  incomplete  aa  a  legal  act,  before  the  utteri 
ancea  can  be  adroiaaible : 

18M,  Ur.  W.D.  Emmi,  Vetm  to  FMhWr,  II,  949 :  ••  SpMeh  ia  a  mode  of  aetion 

I'rSLhT^  '  nuterW  i«IU»tlon  with  r-p^  to  Iha  obJ«,t  of  th.  ia^ul^^M^ 
In  whteh  It  I.  a  mer.  «t  of  narration,  will  in  mo.t  o.m.  furnUh  tha  pli.p2  prliT 
■  ■  '  ir'^'  •«♦••«  «n  tharoMlTt.  of  m>  •f{uiroo>l  nature,  and  the  effect  of  them  d..i*nd. 
upon  the  intentkm  or  diepoeitloo  fn,m  which  the,  proceed,  which  i.  in  IHZ  ZT^ 
tormined  by  the  eapreMion.  aeeompuyiag  tbeiu.    Wbererer,  therefore,  the  demeanor  of 

18M  Hall,  J  in  Shuet  r.  Fanrfrrw-tor,  <  1».  «1  (imjUob  for  ning  out  an  »ttachn.«l 
without  cMMc;  the  defendant'.-  declaration..  u.ade  when  applying  for  thTattocll? 
were  not  admitted  for  him)  :  "  How  c«,  be  by  hi.  word.  2«  ehfrHr  to  hi.  «  "t 
propr^y  or  «propriety  of  which  depend,  upon  feoU  that  bar.  tran.pi  J^nd  e"u.'  t 
ftr^M  M  "T":'  *»»»«-<*»  -y  or  do?  ..  .  Th.def.nd.nt'coald^/.K"  ,, 
,«r  «**'•  "  ."''f^'"  "'  •»•«"''  *"  "'  ^^  ««  »"»•  'ore.  of  fact,  "  * 

im.  Manning,  J    in  Cooptr  j.  Slat*,  08  /  'a.  90:  "  What  a  permi  My.  that  i»  exrl™ 
•tory  of  an  «,nlroc.l  or  aabiguou.  act  which  he  i.  then  dohfor  rttJ^to^.  whiclft 

9**im,  a  part  of  the  thing  then  going  on,  to  elucidate  and  define  the  charwter  of  J 
luirocjd  ^  or  .itaation.  Wort.  «,  connected  with  and  iUu.t,.U»e  of  itTet  niS 
a.  appertaining  to  the  act  or  dtaatlon.  and.  like  eapreedon  on  the  hunwn  fl^  SnS 
eating  character,  -  the  chaiwitor  of  the  act  or  aitiwUon  which  theT^T^h^T  a 
jr^l-dad  with.    Thi.  ia  th.  cental  kte.  of  T^^^JL^t^^^ZTc^lt 

1884,  EUiM,  C.  J.,  in  Crri,^Um  r.  HtfpU,  M  Ind.  S«.  870 :  «  FbaMMion  bv  the  ».m» 

m.  SnTnSr  '"tr"i  '*.'^''»  o-  it.  lace  to  b.  aa^J^T.^^  a^.^ 
^J^  K  «?  •'■»'«^'  tor  it  may  be  that  he  wa.  in  pc^eerion  m  tenant  or « 
aaortgagor  or  by  the  mere  anfferance  of  the  anntae     A.  the  —~^-^  ^.TiT  ■ 

IT^  -Marial  to  .how  iU  true  charadTi:;  in"^^,  STiirwhtt^'Il'S 

te^2^^si;;srS"J:r^•l^^•  Titecha«cterofthepo.M::i:„i;tr 

Mrminad  la  part  from  the  acta  of  the  perwn  in  poaaeHion  " 

party  while  angagwl  in  the  performance  of  an  act.  and  Ulurtniting  the  object  and  intent 


wood4araiag  wa.  itaalf  act  io  Imos  or  material 
tobeiUuttntad).  The foItowiuB ruling UthMi. 
fore  emweoo.:  1888.  Card  *.Voat.  M  (Stm^ 
»•»,  871    15  Aa  sn  (aetiou  fStSe^rfanf 

5  .^-'2'."?  P^nti";  Ib  proTing  that  the 
gaintlff  had  d.|»it«]  a  pae^  wfth  ooe  L^ 
for  Mb  keepiiv,  the  plaiatfi^.  deSaiation  at  th^ 


time  that  "they  were  my  hondi "  ma  admitlod, 
not  a.  a  daelantion  purporting  to  be  truthful, 
but  a.  a  Mtaial  act  in  the  eiicamituK-ex " ;  ihii 
to  UMOUBd  J  the  deporit  with  L.  wn  immateriil; 
Bar  mtenent  wa.  a  nan  beanar  anwrtion  that 
iihe  tad  bond.,  aad  dbeetly  fnttodooed  Iw 

CTMIlt). 


M  iras-imj         vmui  acts  (res  oisi^  ,  „„ 

«k«t  th«  aet  ■•,  |MT«  bMB  proBiiSlfcrL  !ir*  **  "*•  •««»•«•••» Mmu. 
*.tar«k»  of  thi  .rtor««|,W2?tii^^m  '*••"»«•  "oMt,,  or  objI^T: 
--Wbk  lo  •TldwH.r  " '^  "^  "^ '"'»^~  of  Ml.  ^^  ^.'tgj  J; 

.ci««i«dMi4 -Th,  tt^  JS"^',?'!??;:!*^?:?-^  took  »wo  »i^^ 

of  it  i*  cU«l  for  iu  the  judicial  <SnioT^n^t  ??  »  "  "°  'P~^  """^i"" 
Btterance  come.  i„  with  the  p«cS  eject  o,  ^  H  "  "°*  ''*""^**  *°'  »»" 
pH»ent  principle  become.  n^ljTir^uTh!  Lt,T' "^''°' ''''^ '^ 
we  of  the  principle  is  often  found  hTVK-  '°' «"•«  »'«'«y-  Such  «  mi., 
.ttributed  t!,  certain  judi^"  ZIL.  „#?  "*•'  "f  '^^  «»""  '-  »°  ^ 
which  omit  to  noUce^he  preSllSluo^**"  '^"'^  ^  """  «">'»'^"«>». 

1887, 1888,  Ccltmon,  J..  |„  Wriffi,  r.  UAam,  7  A  »  E  Mi     ..  «n. 
h|he  upon  or  qiuHflM  th.t  .cf-  cEi  J    i  ''  *•"»>.  .rtdenee  if  it  nU^ 

rrimnt  Md  MimiMible  abo  -       """"t^"*  »  ••>«  •«»«  to  espMn  iU  eharaotcr  ii 

■^  (or  iU  .ifcot  on  th."  cnnlit  of  tlTjJ^nT.kW^.?'''  '"*  '"  ''"•^'°»'  "I'l-nd^ 
...  Bat  whon  tho  Mt  of  »  ,,.rty  rnvK."?!   5  ^  '  *!.!"'*  •<'»«"«»»«•  '»  •WdTnce. 

•ooi>«e(ed  with  it  M  to  eonttitato  on"  bSn^ti     •'"?*"^  •»«"  ««''»H»y  of  the  .ct,  and  m 

•*  forming  »  pan  «f  «..  twrnJI^,;  iti^ij" .''  '  '••*='•'•««">  <««ri'e.  o«dit  and  i«porU^ 

In  these  paMigea  the  requirement  that  th.  ./.f  .1.-11  v 
.h.11  in  «>me  reapect^  mcom^  and  intfiS^  i^,'"  T'""*^  °^^^ 
ignored;  though  it  waa  nrobahlv  ««!  7  *   '"•*!    ^  *"  ^^  signilicance.  i. 
of  these  opinion  J  Z  ZSL  l^ '?t*'  ^^  '^"^'  '^  ^''^  •"»»'°» 
tion  of  the  principle.    ThuLn^-  ^'*"''''*  '°^'"»"  ^n  "■«  applica- 

ruling,  of  evjrSt-  ft  i  .2r?.'"''^»J*  ""*"'*  ^''"  "^^  'here  in  th^ 
in  onf  way.  to  beVure  L  ^  ;!S"*  *°,°^'^''  *•""*  '*  »  """o^nA  It  haJ 
.UowtheLlt  up  JleES::2r",'''i.'"'  '*  •»'"  "'^«*  «™dually  to 
§  "45,;  the  -b^ni^f  at  .t^CtaSL  r^.T^  ^«^™«»-''  (-''. 
feature  of  d^tinction  for  :LZl'^Z^.^tr''''  ^  '  ""^^ 

^  ^^  more.    The  common  phraseology,  however,  is  here  so  loo«  and 

--.rC'^nl^.'^^^'lW-^^    ta.h.n«|«etion,„«yb.c.lWU.dto,«^ 

aass 


I^JI 
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fncluiiw  thm  ntunaom  u»j  bt  b«kl  .dmiMibl*  which  do  aol  imi«1t  cm 
.  K,ut  iu  pnK»dbg  faou.  and  m  in  oflbet  gi^cwdU  «  Jumt  EZ 

•nd  place.  Thi.  phnMology  go*  bwk  to  tho  bnwd  koRiug.  of  ctfUin  ^ 
lior  opinion.,  chieily  that  in  Land  ».  l>ng.borouf h.'  and  thTfoUo^ ' 

1880,  H>m»tr,  C.  J..  In  Smm  t.  7>tMii^ »  Cona.  980  (nftrriiw  to  dwlMmlkMu  «  i„  .v, 
of  lb.  fMU  U-,  w.r.  Inu«w  to  «pj».  JTtohM^ta  J5  STJl''     '  ^ 

18«n,  riifforJ,  J.,  iu  tnttmmm  C».  ».  iWMn,  8  W»ll  411  •  ••  DMhnlii»a  «f  .      - 

«M  don*  whicii  i.  nwtoriaJ  m  oridnioo  In  u*  Imm  Mm  uTMLrT  »^  UT  '  "" 
n.^.  .„  „pU,„  th,  «,!  or  to  unfold  if  D.Zt.^,3rT.t^T.S  TL  .hS  Jt 

bearMT,  but  m.;  bo  iDlradiiMd.  witb  Um  prinolp.1  ..t  wbtebtLTl^Z;  ^T 
whioh  thoy  r.l«to.  M  origin.!  .Wd«eo,  UcJm  llS^JT rSSud  m  .^?f  Ik  ^ 
eiH  -ct.  MHl  thoir  iDt«rfuo«oo  iTIrUeoo.  i.  d2«rf  S3S[«rl  tolS^  ^J^'  ''"''• 
unfold  iU  tru.  uMan  Md  quaUty."    ^^      ^^  »*>-wy  to  doOa.  UmI  «,,  ,ad 

The«  phn«e.  about  "unfolding.-  " elAoidating."  .„d  "explaining-  the  nature 
of  the  act.  while  not  macourate  in  themseJvee.  have  wrved.  in  the  ha„.l.o< 
many  later  judgea,a.  an  open-Msame  for  utterance,  umd  purolr  b  an  asgert- 
ive  or  teatimonial  way.  "Elucidation"  and  " expknation."  taken  lifralk 
are  broad  enough  to  include  mere  narration,  of  preceding  matter.;  an.l  suc'h 
ha,  been  the  wnnce  to  which  thoM  cla,.ical  term,  have  frequenUy  been  put 
It  mu«t  be  noted  that  thi.  application  of  them  ia  ununnd  on  principle  -  u 
1.  not  the  law  that  any  and  all  converwUon  which  happen,  to  be  going  o. 

the  time  of  an  act  can  be  proved  if  the  act  can  be  proved."*    In  the  fol- 
.  wmg  colloquy  the  correot  application  of  the  principle  i.  illuatrated : 

1878,  TUton  r.  Bttektr,  Abbott's  IU^.  T,  800;  with  roforaneo  to  th«  plaintir.  h.ri». 
in*le  inconiittonk  atittonMiito  or  Mbuiadoos  of  the  f»liit/oi  hk  .Ui™  ^  !•«     ^ 

«.tu,r  w..„  «„t  publicly  u,r^i,.JT:ilJ!::J!ti^£:^2^:!;i: 

jonduct  in  b.nding  to  hi.  .g.«t.  Mr.  Mooltoo,  .  .totoaont  ioU^Ar^jZlJ,^ 

If  i  hV„^  u'      ^"^  to  it  rt  th.  tim.  h.  garo  it  to  you?    [Objitod  to] 

If  I  l^.nd  your  Honor  •  crtoin  pi^Kir,  with  a  r«,M.t  to  do  .^«tri«  thln.^tML  L, 
crtoH.  purpoto.  U  not  thM  dinction  wriOtmrnP  Mr  BneL  foMi^  nl.lr!i#  ..  i 
put^iliutrtion  to  your  IW.  .  .^^  M.  E^^o^^uf  ^1"  ;  t"! 
iu^riWrii'^'"1'"^K''*^*''i!  M^ngth.tblowh..<  .^^^haviyr 
h«T«t  ein  tZ  J^";i'  •'•P7  th«  motire.  «k1  the  purpc  with  >fiich  he  .1.^ 
Urn  Mt    en  that  wt  bo  pro»«l  ugainat  Mr.  Erwt^  without  pormitting  him  to  rive  tlw 

r„  A,,  »i      i  »<»»  •-•"•y.     It  I.  a  p«t  of  th.  blow;  it  i.  •  ,pok«,  Mt.    Some  confusion, 
no  doubt,  .riM.  in  Uwyer.'  dison«ion.  about  hMTMy  oTideno.  that  corn.,  by  woT 

our  iMmwl  friond  hM  g»»en Now  if  ho  [Mr.  TUton]  g>„  inttmcUon.  to  tali,  tlut 

*  Quoted  npra,  f  1774. 

I  ffiL.'^ii'^rt.'SSi^."^^ 

8984 


1 1776.  (4)  Wort.  .M  ^-  ^ 

word*  ait  naed  onlv  u  »^l.i      "*■■'  ••  Osadaoi  la  ttea      «.•««,.  .l 

iirerent  on*  H,«  the  uU^Lc^l  T^UZ^'  ^T^^^  ^  "  entS/ 
tt  on  OMertion,  ud  only  m  t  verW  mrtTT'^  '  ''^  '^  t'"»tworthi„e.; 
»«.t  th.«for.  .McUy  iKiomMnTu^^  JT.  "fT  "^  "»•    The  utterance 

wh.   h«  be«,  dmdy  done,    ft  JtZe  th?t  tlJ     '^^''*~^  -«'"«»  «' 
oust  acoompwy  n,.y  it«lf  .,tend  we,  1  lo„  *      "°!;'^"'*  '''''^'»  »''«  "ord. 
«eofpj^pUreoccnp.tlon-^«d^S;i^^^^^^        °'  "•"«—•  '"  ^^e 
d«nDK  that  period  doe.  i„  fact  .w^„i „?  J"  "°  ?"«""«»  «'  «nj  moment 
then,  the  uttemrce  i,  in  .trictnr^T^^l^"*'"*'^    Nevortheleea.  even 
.nd  whenever  that  conduct  hi^^  toT^^"'  '''''  the  conduct" 
however  ae«  in  time,  i,  in«i„,i,~Sl    C^rL   '  "^^  '^^^^'^^  uttemnce 
•Pplyng  thi,  wqnirement.  wd  the  d«mZ^'";i'"°"  "  '«"  "beral  in 
««rgo„e«.ud7  interpreted;  but  no  SZt  ^  '"'°  ~'"^'«'*  "  "'fn 


ut' 

5f  htr  .ontnot  with  him  in  '.^i^ — '*"*  ''"~"»*    «»  §•»! 

rMiniMd  I...  L  / .!r  !7.  ^'J  «»nM  g*ve  no  Miditionsl  ex 


pluwtion 
G<it"> 


H«  contra  ^^  ,„  ^  ,^j^]  co^.  ti:^':^;:;, 

Botfced  sundry  claaw;  of  L-^„i*°  "P  »I»»toly.    In  thie  pkw  mar  be 
» iwp«i»  ").  l—ooB  IM  4wi^[     tog  to  »l>l»et-BMtiJiIr^^'f5y**;^  •««* 


1 1777  HEABSAt  BULK  NOT  APPUCABLE.  [Chap.  LVlli 

■ignifioaaoe.  and  words  aooomptnyiiig  the  moeipt  or  delivery  mar  therefore 
•enre  to  make  definite  the  effect  of  the  act : 

1T80,  Mr.  Jtrmg  BtnOam,  FriwiiplM  of  Monte  and  LegUUtion,  o.  XVIII  „,. 
war,  note:  "What  i»  mmai  by  payiMnt  ia  alwajn  an  aot  of  inTMiiUve  power  ^ 
abort  MtrWned.  -an  aaprMion  of  aa  aetof  the  will,  and  not  a  phyiical  aot;  it  is  »„„. 
«»rrf*d  with  relation  indeed  to  the  thing  laid  to  be  paid,  bat  not  in  •  physical  s.„.,' 
ezereteed  iipm  U.  A  man  who  owai  yon  ton  pound*  Ultei  np  a  handfnl  of  tilver  tu  that 
amount  and  laya  it  down  at  a  table  on  whiefa  yon  are  litting.  If  then,  by  wonl,  or  »«. 
turee  or  any  BMans  whMever,  addreedng  himielf  to  you,  he  intimates  it  to  be  hii  will  L 
yon  ibould  take  up  the  money  and  do  with  it  as  yoa  pleaw,  be  is  «aid  to  have  p„id  vou 
But  if  the  oaaa  waa  that  he  laid  it  down,  not  for  that  pnrpoMi  but  for  some  other  -  for 
instanoe,  to  eonnt  and  examine  it,  meaning  to  take  it  np  again  himself  or  leave  it  f,„ 
■omebody  else  -  he  baa  luX  paid  you.  Yet  the  physioal  acta  exenised  upon  the  piece,  of 
money  in  question  are  in  both  oaaea  the  same.  Till  ha  does  expras*  a  will  to  that  purDort 
.  .  .  [there  U  no  payment]."  '  ^"• 

1810,  Chief  Juatioe  SwiJI,  Eridenoe,  180 :  ••  The  declarations  of  a  party  .  .  .  when  they 
tend  to  explain  the  fact  and  are  neeessary  for  that  purpose,  they  may  be  given  in  evi 
denoe.  ...  As  in  the  case  of  a  tender,  the  deoUration  of  the  party  of  tlie  pur.Kwe  f„r 
which  the  money  U  offered  U  part  of  the  rei  guim  and  must  be  pro»ed:  otherwise  the 
transaction  cannot  be  understood." 

1863,  Roacke,  J.,  in  Strange  y.  Amotte,  4  Ind.  828  (payment  was  made  to  a  sheriff 
holding  an  execution,  the  payor  stating  that  he  paid  "notinsatbfaetion  of  the  ju.l  -raent 
but  merely  to  prevent  asale  "  by  steying  execution):  "  It  frequently  becomes  ma'terial' 
as  in  the  present  ease,  to  ascertain  with  what  motive  an  act  was  done.  The  declaration* 
made  by  the  paHy  himself,  while  doing  the  act,  and  explanatory  of  it.  are  admitted  a> 
bewg  a  part  of  the  transaction  and  u  serving  to  expkin  ito  real  ebaraoter." 

Declarations  accompanying  a  deUvery  of  money  may  therefore  be  admissible ' 
in  order  to  determine  whether  a  loan  or  a  payment  was  made,  whether  one 
debt  or  another  waa  paid,  whether  it  was  accepted  in  full  or  in  part  payment 
or  whether  any  other  specific  significance  is  to  be  attributed  to  the  act 
Declaimtrons  by  either  party  ai«  receivable,  except  so  far  as  a  declaration  by 
one  could  not  legally  affect  the  significance  of  the  act  done  by  the  other. 

(2)  In  the  same  way,  when  money  is  loaned  or  goods  sold  or  services  ren- 
dered, and  issue  is  whether  the  other  party  acted  at  agent  w  for  Inmsclf, 
declarations  of  the  transactors  at  the  time  are  admissible  to  make  dear  the 


*  IS78,  Clewser  ».  Samael,  18  N.  Br.  88  (in- 
inactions  how  to  apply  money  sent  therewith, 
admitted);  1853,  Mims  v.  Stactevant,  83  Ata. 
684  (isiBs  wheth*-  ■•--»■      • 


.  MisMe  whether  B.  or  J.  owned  a  slave;  B.^ 
declarations,  when  eoonting  oat  nMoev,  that  it 
was  intendsd  tor  the  idava'i  pait:haa«^  ant  ad- 
nitted  hi  hi*  favor) ;  1880,  Dillard  r.  Seraan, 
38  id.  37t ;  1883,  North  HtoBincton  v.  Stonlna- 
toa,3l  Conn.  418.  418  (paaper  isttlemeat;  tb 
panper  ■  statement  when  refuiojr  to  nav  taxes 
to  »•  pWntld;  that  a  seteetman  had  told  him 
they  did  not  want  him'  to  pay.  exdnded,  be- 
anie the  motive  of  refusal  was  immaterial  and 
the  fact  that  the  selectmen  had  not  demanded 
in  good  faith  was  the  real  ime,  of  which  the 
tSS^'S^  '«•  »»«rriy  h*a»«y  evidence); 
1888,  Hood  V.  Ftanch,S7  Tla.  117,  l»  So.  188 

SSf"^^  J^  ."V"«l  ■  W">«nt.  admit- 
ted) ;  1840,  McFarhuid  iTtewfiTs  TO.  844, 847 

am 


(debtoi's  applieation  of  a  payment,  ailiritte,!); 
1847.  Rig)(  V.  Cook,  9  1.1.  .MS;  ISTi.  Kidtfr*,!! 
J.  SMmbarg,  68  id.  «7«,  874  (like  .MrF«rl«iid  r. 
**2r*L-  "••'  Brown  r.  Kenron,  I08  Ind  IM, 
9  N.  E.  883:  1901.  nolden  ».  Vtm.  Mi  Ii. 
S* "  "■  ^'  '"  (•'•'•"•r.V  of  a  note  to  plain- 
tin;  deliversr'fl  deflamtii'm  ailmitteil) ;  1863, 
B«iver  ».  Taylor.  I  Wall.  637,  612  (ixneu  lo 
payment  of  taxes;  receipta  lieing  nilmitti-d  let- 
tms  aeeompanyiii);  them  aoil  entrin.  mwle  m 
their  arrival  were  aho  admittxli;  iHil,  Bank 
e.  Oark,  U  Vt  310;  1886,  Barher  ..  Itennelt, 
M  id.  476,  484,  4  Atl.  831  (decl«r,-.ti.,n.  im  to 
Hie  purpose  of  parmeiit.  wlmlttcd);  189S, 
Wheeler  r.  Campbell,  6.1  Id.  98,  .■»  Atl.  M  (th* 
remark  of  parties  when  pavinK  mMiiev,"Tlni 
makes  nptbe  8600,"  admitted  m  ■hnwlDgthiti 
omaJUt  tiaasactiim  was  occorriug). 


II  17«».ir.7]  VEM^i.  ACW  (RES  OEST^.  ,  ,„, 

SSS?Jif  drJLS:'"**"^*  *"  *^-  -*'  -  «iven  o,  b,  when. 

dtfendMt.    Such  lUtenUnt.  h,T.    *         P'wfcMa,  prof«,ed  to  «ot  m  ««,„ti  „r»i^^ 

WM  MffMttd  by  tboN  !)««•,.    Whmt  that  h««I        ^  ?^'"  "••  """J*.  «  My. 

tbUon.    If  Uwy  profoued  to  i«st  for  the  defenZt.  |^JT»      .""'  *"  "«  •^'•»'  ""go- 
|»rt  of  th.  negotiation  it«,lf.  ,„d  g,^,  it 'wL^     u      '  *"'''"' '"»"  ""»  fo""«d. 

Jl?;'hX"  itTaTa^^^^^^  :^.'S*^''-^'*  -^"'^  -  -  '^  -7  help 
_  "The  mliiin  an  not  h.^r^t "«' uwa 


rJlSf  '?'"«•.;«  »»»  h«™or.io«u-   I84> 

«*«;  held  iD^SSSriu'e"  W'th?  IISSIS 
hrolvri  the  pofpoM  <rf  H.  in  haadiM  STJSf 

>«»•  been  admtted):  IMS  TwTSr^ 

»8  id.  SS7  fi«h„r-l:«i!:!:.°?^»»  ?• 


would  hav* 


credit  w«  ri^enl  •  iCIiilL''''^  J"  """"W 


SrfaS)^i^'s/°'  «?«'•.  not  admitted  on 

lowi  WM  made  to«l««.k !»■.;•?'  ("^^l^'  • 
aonallT  •  luin^i!       .    '  .•"  ""*  =«»•"«'  per- 

w^vi  HO,  1857.  EaMmaa  v.  Beunett,  6  Wii. 


»  IW  HEABSAT  RULE  NOT  APPLICABLE         [Chap.  LMij 

In  the  same  way,  declamtloiw  accompanyiiyr  the  deliverv  «f  «,««-,      . 
chattel^may  indicate  whether  it  .J^JiJ^I.'^::^^^  "'^^' "' 

(4;  declarations  accompanying  the  erection  or  nmoval  of  a  fenc«  n, »., 
W«  land /or  highway  purposes :  "^  w  •  atateatton  oj 

irn"J:«<i'  rii:X'*HrXTo'' "^  '-rr*-  •'^i  4iX  o"? 


open 

•xcept a*  otbsnHM  notod :  Atn.  -.  18*5.  SiV 

Oanuu.'.  Appwl,  70  Corn,.  aSTw  Att  «»  (dS 
i»«?oi»  «t  the  time  of  deliT;riM  hwA-lSot 
wceireU  to  .how  iatMt   of  gift)  joT-    1847 

m»de  bjr  B.  ■■  to  a  irift  by  him  of  a  lun^dll*. 

the  time  of  aa  act  of  gift  lo  that  th»  ^Tm^JSi 

themotire  or  object  of  the  donor  ") ;  ^7  ijoi 
Soott  ..  Soott.  1*1  m.  ess,  61  M.  E  414  ?ad! 
nooemeiit  to  a  ion:  »-->^-'-  Ailu-.ifJ  I 
*.  «™.  of  .xecS'nglfiia.lfir^^ 
note  rf  the  wn.  not  admitte<Uo  poaMite  Jf 
£^„:2^.'?r^"«  o»herwi«;  noTooaMtbv 
brw^  to  iuterpTM  the  irilW«»,  ?Xtem 
note.  I  may  hold  at  the  time  of  my^«h 

Wooleiy.  Ss  i„d.  wV.  sS   diSiaS^'; 
toher.  ^»  day.  prior  •-Hi^^v^ 


^lli?^  n*""/  "J^criMiig  two  pe^ 


^Itm^^i  1?^  (d»dH«tioiii  <rf  a  gnntor  not  u 

bra 
pewoitt); 

toct  a  daimytfaat  the  dafcndaot,  alle-«i l 
;»i»  been  foMTren  to  him  by  her,  adniittol « 
ded««^jjj,of  inljm.  coMom'matiiglh  '  «1^.r 


^^•••"^■•nt  to  the  oo■Teya«^e.admi£S?^ 
18*8.  Onrham  ».  Shannon,  118  iAw  4OT  IB 
K;E.  190  (alleg«I  gift  .^  tfce  rfffl^Jf  , 
hofw  bought  by  8. ;  8.'i  dedaiatWoT  i^Lt 

wicement*;  mbfeqoant  T*atii»iint«  tn»\^Ji\. 
IM  (father'i  decIaratioM  ■»  the  tiie  of  a  iSe 

Bailey  r.  Bwday.  IW  Ky.^'W*^  W  «T 
(•alNwqneot  dedikntioaa  hi  tbTritoMd  A^L 


mSI  frf '^  "^  .^?  tlw-Tiymitu;!) ;  Tw4 
dKl^mrion  wa.  m|^  ^^  a  ^'  of  ?IL  fy Lg 

°:  "•  7*8  (not*  given  by  ion  to  father  /» 

2s.iJS^^V-tssr  '^'  ''""^'"- 

WThen  the  dadu^ona  are  «4.,,«™,  to  i 

X^\iy^t^'^!t?'  •"«»•«»«>  it  which  th^ 
«.  S.  774;  nm^  Woodbun  e.  Sterliog,  184  id. 


if  17«Wr97]  VERBAL  ACTS  (KE8  OEST^,. 


1 1778 
cance ;  so  also  the  declamtions  ofa  ^«Z^  °  detemine  ito  signifl- 

.i^Jt^rttu^Sii^-rs^r  r-  ^*''  ""^''  »^^» «'  «"e  0, 

8ion.o£onechaigSi  with/a««vorS?;S!'  '^«"j."™*'°»".  w^le  in  posses- 
dominion  by  -^priaSo^rS^i"  otdeKl^^^^  whether  he  exe^ised 
mtion  of  the  true  owner's  tide  •  fTin  tL  i!lt  ^  "  *.  borrower,  in  recog. 
cri»,inaL  There  should  be  no  do^b^ast  l^,  '^vr'  '"*  '"""  ""*  "^ 
tions;  but  they  ^  often  aff^S  bvTh!^  ^   adnussibihty  of  such  declara- 

bW  npon  diall  have  bMn  -  »i..m,  "T^ll!  ™'  "''*'  "^^  <«*»P"i»il  th™ 


U  B.  Co.  r.  NoftMur,  I4S  Ind  101  a7  v  »  «^ 

hid.  wort,  are  b«c*mwv,  m  tiikiB«lBhhi».3 

■d  ihe  feoffee  fawfaur  hhluid  mIV^iT/ZS?'' 
of  tt»  hoiue,  or  of  tbM  land  ••)  •  issA  rJ3»  _ 

•- «d.  NoioM  thHSi  o?B^r  imS  n^ 

•«^»?.  "dmltMSriSt'tinSSSJ'of  ^ 


Po«~«<oii  •dnUttedT        '         ''*'•«»'»»•  in 
F°i'jf "??  J»<»««Vhi.  mm  ;>««,  I  1 778 


"*«    of    his    «;„ 

*I«M«  id.  578,8 
material  I 
accepted 


in  frend  oJT-TfiilL    a   f  "•  *"  (•tt^^hmeat 


saw 


I  "78  HEABSAT  RULE  NOT  APPUCABLE.  [Chap.  LVIli 

tlTJ'T  °'  ?*°I»?»»  »«t  connaonly  appe«,  when  the  occupation  « 
under  a  cUim  of  tiUe  bj  the  oocupmit  himwU.  for  this  by  implication  deni« 
and  oppo«„  other  titles.    Acconiingly.  it  ha.  never  been  doubted  Ta 
declamtion.  by  the  occupant,  importing  a  claim  of  titU  in  himwlf.  are  ad 

oT  k",  "^t^  ^'*'  "'  ^^  "'  •"  ««"P*"°»'  -"^"g  to  «i-e  it  an  advert 
cotor;  wble  hi.  declaration,  of  dMam,  conceding  another*  title.  a«  J2 
receivable  a.  giving  it  the  contrary  color.  Such  declaration,  of  ^laim  a  e  k 
no  «n»  testimony  to  the  deed  or  other  wurce  of  title  that  may  be  tCl 
Mrted;  for  in  that  aepect  they  clearly  violate  the  Hearwy  rule.  Thev  m 
merely  verbal  part,  going  to  make  up  the  whole  act  of  occupation,  and  Z 
not  given  any  testimonial  force  as  credible  auertion. :  r-      >     «  w 

.J^K  ^'^i  ^^  ';•  *"  =^'*^*  '•  '*«'**«,  8  Ala.  (180.  «M :  « It  fa  not  to  be  nn^  . 

bM„  »ud  by  him  in  n»peot  to  the  titl..  -  taTZTt  wm  «I«1^Sl  hfm  ^  "'7.  """^ 
for  .  .^u.bl,  con.id.r^.o„.  WM  pald^^o,  b/th^oL;"  rSX^ 

Dy  poMeMion.    Bnt  the  Court  wm  in  error  in  exelndinc  '  eridenoe  to  ahn.  ii,J  .    .l 
^it  i^iHot       '°  '^'^l'**  't  '""'  P°*°«"«  "  »"*•'    To  constitute  .  con  hl^ 

cunutMce.  ,„d  .itution  of  the  po«*«or.  and  partly  ou  MTintentio^TTn  Ih^Z 
11  nas  not  ripened  into*  title,  terminate,  and  cannot  afterwaids  be  conneotedwith  .  mk 

JUaration.  i,  p„t  on  the  g««„dl'f  d«U.r.tioS^tuti„g  pj^  S'^^I  «r;^X  « 

premise.,  hut  u  the  oontinual  posiesHon,  which  inclades  the  snocessive  scto  of  occui»acT 
ance  .  party  who  hM  onoe  oommenoed  a  po.se.rion  of  land,  by  «,turi  t^try  .^S 
cwJ^7„r"  •\""^.  ~"!'"'"  **  P*"^  "  """"^  'nterval.  when  not  n^n      h"l, 

ZriL^nnit-'TT^;  fu""*  *^'»«*''>'"  *»  •»««>*  the  advme  character  of  the  p* 
Mi.i«n  are  quit,  m  mueh  in  the  nature  of  facU  a.  in  the  natore  of  a  medium  of  fmt^ 

9390  ' 


«"««-'«n  VKBBAL  ACTO  (BE8  OEST^.  ,  ,„, 

(forcible  entiy.  pmcriptive  tide  or  oSwwST^  "."?."  '^^  '"""^  °'  *«  ^ ' 
.««le  when  in posuJn^  and  t  JSeJ^ai^L  oJ  ^i'  '''"^'""°'"  ''''" 
xcupatum.*    Subject  to  these  limiSn,  tK  "^  **'*^'  "  «''«^'V  <*- 

tlu.  purpose  ia  neZ  di-pu^.    itTZi      .  "^  °'  '"'='*  declarationT  for 


in; 

•*  «»f er  th.  Sbto  3Cl22S^  IM,  TSIJ 


Jt-'  -Uini«d);  I8» 


■1879.j4ia«.i,.K.Co.. 
«  of  »  nilrmd  ovar 
-im  r.  Muphy,  110  id. 
iDtedboni 


tjtb). 


fc-.« 'iSa  ,S2^  R.°'-  Wis?'  "o  w- 


U  Qhmt  S54,  SM  •  Uifi!  iM«  D         *•  "'*C0t 


MfaiUDnl  fV  V^?^'i  '  **°'  **••  **»;  1890. 

*M.  «ot  i«  8.  w:  5lT//'fe,'%  ^  *". 

JhetolS'.  -i     ■  "••  *'*  Oeduwioo.  to  thow 


•xdaded  or  »d»!l*SS^"?.  "'«''»  »•»»  bewj 


jg^j     I—.;,  lass,  South  V.  PotoMD,  at  id.  sctC 
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ued  either  for  or  aguiut  the  pneoriptive  clainuat.  aoooiding  m  they  give  to 
the  occupation  one  or  the  other  purport,  and  irreapeotiTe  o£  the  rule  for  ad- 
miaaiona  (po$t,  }  1780).    FinaUy,  it  doea  not  matter  whether  the  property  he 
real  or  persoual,  provided  only  it  ia  of  a  aort  to  which  title  ma/  be  gained  by 
preaoription. 
Certain  varietiea  in  the  application  of  the  rule  may  now  be  noted : 
(a)  Suppoae  that  the  occupier  of  the  land  waa  not  the  preaent  clai^lan^ 
nor  a  predeceaaor  under  whoae  adverae  poaaeaaion  be  olaima,  but  waa  a  third 
person  conoededly  only  a  hsm;  may  the  dedarationa  of  thia  laaaee-occupier, 
profesaing  to  hold  aa  tenant  undtr  tk$  prt$$nt  clamant  or  bia  predecessor,  be 
received  ?   It  seems  clear  that  they  may.    Such  dedarationa  aignify  that  the 
declarant'a  acta  of  occupation  were  done  on  behalf  of  hia  alleged  landlord, 
and  such  acts  will  therefore  be  acta  of  poaaeaaion  for  that  hmdlord,  provided 
only  that  the  latter  adopted  them,  and  hia  then  claim  of  title  would  suffice 
aa  such  an  adoption.    It  is  generally  conceded  that  auch  decUrations  of  a 
lessee  are  as  admissible, /or  the  now  elamant,  as  his  own  would  have  been  * 


873  (mum)  :  y.  J. :  1887.  MOlw  >.  AMaae.  SO 
N  J.  r<.  SI.  I)  Ad.  136;  N.  Y.:  1806,  Jaeluna 
V.  Vndenborsb,  I  John.  ISS  (nUintiS  claim«l 
M  beir  of  C.  Y.;  dafendaut  claiiaad  bjr  daaU 
from  tha  wifa  of  I).  Y^  aMar  bratlwr  of  C.  Y. 


*  7[^  ■  *»■  »S*  Mt;  K  5. :  I8JJ,  Rk»4 
».  WaifauM.  7  Whaat.  68,  106;  Vt..-  ism 
Perkiua  a.  Blood,  36  Vt  178, 18*  (on  an  iwueTf 
abaadoonant) ;  1868,  HoUiater  r.  Yonne.  43  id 

tba  wife  tmrioi^  baea  in  poaiinlDn.  bar  daeiam-     478  (qaoUd  $*pn) ;  IS7a  KirabaU  r.  Udd  ik 
t«m»  wan  admltMd  for  tba  dafaadant  to  .bow     747. Vis.  CmS^-M^im. .-ISSl, oip^ Iv^ 

»  A"- ".  J»  (■»  "tliority  chad);  1864,  MonS 
r.  Titoomb,  8  id.  100  (aridwitlj  coofiuini;  the 
nda  aboat  boaadair  dadaiatiaiis,  a»i,, «  ii«3) 

.  iJS't^'.  '"^  HoMoway  ».  Rake,,  dted 
ta  tT.  B.  65  (poaMirioD  bjra  dariaor  beiDg  ii 
iaaoa,  tha  «  dadaiationa  of  tba  taoant  in  ixmm- 
rioa  at  that  tiBM  that  ha  bald  ai  tenant  to  the 
dariaor"  waia  admittad) ;  1777,  Doe  „.  Wit 
Uaaa,  Cowb.  6tl  (to  pnTa  the  dafendanfn  pnd. 
aoHaor  O.  ia  poaaaaaion  at  tha  time  of  levvigc 
a  flna,  aooovanatioa  waa  adnittad  in  which  the 


the  poaeeaiioa  to  ba  adrettfa  aDd  andar  daim  of 
title,  and  not  aa  nardian  (or  bar  aoo);  1867, 
Abeel  «.  Van  Gelder,  86  N.  Y.  SIS.  SIS;  1871, 
Mucaa  v.  Saiiabnrr,  48  id.  686,648;  N.  C:  1841, 
Uaria  v.  Campball.  1  If«L  488;  1858,  8tata  v. 
Emurjr,  6  Jooea  L.  ISS  (forcible  ooatar;  the 
taaaiit'a  declaration,  after  laariac,  that  ha  had 
cunaente<l.exeladod|;  1868  Hadtiek v. Gobble, 68 
N.  C.  48  (iaeaa  aa  to  boandary ;  phdatMTa  anew- 
tor'a  atatamenta  while  in  pnaaaaeloa  pa<ntin||ont 

the  boandary,  axcladad,  aa  aot  ex^aaatorr  of     _  _ __ 

poanarioni;  OU.i  1887.  Mayeia  v.  U.  &.  SlNtL     artaai  ii'iiriMiii  liH-l  P.  ■*-»-■  tho  n..i».,rf 

cS?l"-aj;?i^*^,.-sss?:^  ofr«.tKraa"id-rui^^,m2 


chaised  with  pnjary  ia  fatady  awaariac  to 
BOMiaalun) ;  Pa.:  I84S,  Sailor  a.  Bartaan,  t 
Pa.  St.  188  (pbdatifl  efaumad  udar  8. ;  d^udant 
claimed  andar  L.t  title  by  adTerae  poaaaaaion; 
L.'«  dedarationa  in  pnaeiaiiM,  eoneadinc  S.'a 
title  and  poaaearioo,  admittad  aKainat  dafeadaat) ; 
5.  C;  1885,  Tarpin  v.  Braaaon,  S  MeCoid  861 
(ptadecaaaor'a  dadaratioaa,  apparentir  admitted 
oa  thia  principle) ;  1817,  Mardn  r.  6impeoD.  4 
id.  SSS  (predeceaaor'a  dedarationa  of  daim  while 
in  poaaaaaion.  admittad  exprtariy  «■  thia  pHn- 
dpla);  IsSI,  RUan  ».  Ellen,  16  8.  C  188,  185 
(aimilar;  good  opinion);  a.  o.,  IS  id.  488,  484 
(prior  mlinn  approrad) ;  1887,  Booaer  ». 
Teaitne.  87  id.  .148.  S«7.  3  8.  G.  551  (limiiar); 
1891,  Wimio  r.  Caldwdl.  36  id.  588,  isa  £.388 
(nmilar) ;  1897.  Meta  ».  Meta,  48  id.  478, 88  8.  K. 
787  (received ;  bnt  here  the  Cant  lafaorioady 
jnrtiflea  the  aae  of  dedarationa  of  ddm  by  a 
predeceaaor  aa  adminible  in  rebuttal  of  admia- 
ajona,  nnder  the  priadide  of  f  1133,  ante;  the 
claim  beiuc  by  adTerae  poaaaaaion,  they  were 
laoeiTable  ia  any  eaaa) ;  7<Bm.r  1858,  Camahan 


receipt  from  P.  aa  tenaat;  "the  pomewion  of 
the  taaaot  waa  eoaneeted  whh  that  of  tlie  lud. 
{"^i."*"'^,-**  ••I'wraa'';  hare  P.  wu  liviot, 
*"»  dN"^""!)  i  "87,  Dariaa  a.  Pierre,  2  T.  R 
83  (*e  iaaM  bdnc  whether  a  Utrnt,  where  cattle 
had  bean  impoandad, "  had  been  immemoriallT 
part  and  pared  of  a  eertain  tmement  of  laiid 
caned  B  *  aa  daimed  by  tba  defendant  in  n. 
pleiln,  erideaee  waa  adnitted  for  the  plainril 
M  the  dedarationa  of  varioaa  occnpien  of  the 
haa  that  ther  held  andar  one  S.  and  paid  rent 
to  him ;  B.  being  othetwiaa  ahown  not  to  be 
ownet  of  tha  teaameat  &;  the  prpcedinit  two 
caaea  dtad  by  Bailer.  J.,  aa  ptecedenta ;  in  the 
pnaant  caaa  two  of  the  deeUrante  were  deraaaed, 
bat  no  BUntioB  of  thia  waa  made  in  the  opinion) ; 
l8ll,PBaeeable».  Watsan,4Tannt.  16  itoprore 
aeidn  in  tha  nlaintm  aneaator,  the  dei  lantioa 
of  a  deceaaad  tenant  ia  pomewion.  aa  to  holding 
under  the  aneaator,  were  hdd  admiwible  for  the 
pUintilf;  bnt  apnarantiy  not  on  the  premnt 
prindple) ;  1880^  Doe  v.  Oreen,  Gow  m  i  nmi- 
lar ralinff,  bat  made  oa  the  anthoritv  of  Diriti 
*.  Fiaaoe) ;  1835,  Oaiaa  *.  NicoU,  I  ^ing.  N.C. 


||1T6».1T.7]    VEBaAL  ACTS;  POSSESSOR  DECLABAHONa      ,  nra 

c-d«l  upon  jm^ed^rSnfwit .  w^M-'r*'  ^^^'  "^'•''^"'^  P^ 

obTiou.  thM  if  the  lewee  were  SL«?  hf  !  ^^*  ^''^'  «  ^*^«>-  ^^  » 
«luu«ible  under  ^CZZZn^.'h"  t^T  ."'h""""^  "°"'''  *" 
I«ently  p«oe«I  under  the  EoeS  'hlvl  Z»„n t*i  "Ti  *'"°'^  "'^ 
dents  for  the  preeent  doctrine  U^-n^*^  f??"'^  '^'"'  '^'*«^  «"  P««»- 
«eel«whe»  noted  (;«2^ii780)  ^-tinction,  between  the  two 

.«.  0/  th,  land  eor^rucHjyinZ^l^.f'^i^  ^  ^  *'"'  "<^  »» 

Ux-l«U.  «.d  other  dZ^ilSnjS"  th^r  '^J'^'P^'  "•"  *'*• 
II  npreienting  the  area  3  bou„rnl    ,  •'^T'?'"  '*°"''  "«  "duiiMible 

th.  docun.en?th.tTth«  ^iffi^nTtd^'tf    Y  "  "^'^^^  ''''  '«""  °' 
pmve  their  execution.,  and  t  l^^^H  "tliae  .^^^^^    "unnecessary  to 

ii^?rLSn\^t:it"t5^^^^ 

4«(Uk.P««rfrte,.W«««),  Omorfa,  IM»  'Of  exam- 

(tofoW  r.(  title;  bat  phintur  nUad^r*. 
po««moncl«iiiilB««|Mrd«ch»tii»CrJ!^«        ""i    f "" ""waip  will  oolv 


hk1I^"^2LS'*'  ?""■«''  »h.n.fo«  ,«UiMt 


-. — .  _^  ^^,  aa  to  maj  on*  elM  li 
iL?"  £.!*••  '*!«'?««><»•  ••  to  boooduiM)' 


nwt  br  the  nkintl*  ^iZjT.TT?",?'  *««•     late.  Ftelar  >.  Ki<!lM>i.«.    i ..  m^?"?™.'.' 


fflplj  "d  Mphfa  th,  efc.«ct«Ta?p<i^ 


Til  741  MTft'w   i«  Vlf™.";  **^'''  »*  Teiin. 


^M 
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pk,  the  caltiTation  of  om  aon  in  •  group  of  six  handred  and  forty  acres  uf 
famt'land  might  be  treated  m  oonatruetive  poaeeMioa  of  the  whole ;  while 
the  oocopation  of  a  dtj.  block  on  one  side  of  a  street  might  not  be  allowed 
to  lerve  as  constructive  poseetsion  of  a  block  on  the  other  side  of  the  strwt. 
But  within  these  limiU  set  by  the  substantive  law  the  occupation  of  a  small 
part  may  serve  as  constructive  poaseesion  of  as  much  more  as  the  occupnnt 
may  by  his  acta  express  the  will  to  control;  and  thus  the  deeds  and  other 
documents  by  which  he  has  "oolor  of  title"  may.  as  representing  the  extent 
of  his  claim,  serve  to  fix  the  extent  of  his  constructive  possession.** 

(e)  It  is  also  a  necessary  feature  o''  the  poesession  which  esUblishes  a  pn- 
soriptive  title  that  it  shall  have  been  uninUrmpttd.  Hence,  if  another  person 
has  during  the  time  been  upon  the  land,  the  Utter's  presence  may  or  may  not 
constitute  an  interruption  of  the  former's  possession  according  as  it  has  or 
has  not  been  hostile  to  the  former's.  Accordingly,  dtelaratioiu  of  the  other 
claimant,  while  on  the  land,  may  serve,  as  verbal  parU  of  his  act.  to  indicate 
hia  presence  or  occupation  to  be  hoetile  to  the  former's  claim,  and  not 
subordinate  to  it,  and  may  thus  constitute  an  interruption: 

1870,  CarpttUtr,  J.,  in  S«iin  v.  Hoft,  87  Conn.  406  (MluiittinK  deolanttions  of  the  titnltr 
owner,  when  plowing  up  the  place  over  Whkh  the  defendant  olaimed  a  right  o(  wa;,  tliit 
the  defendant  bad  no  right  of  way  there):  "The  aet  of  lowing  and  cultivating  the 
groond  over  which  the  all^ted  way  passed  was  an  important  fact  in  the  ease.  Unexplained 
it  oonetitated  an  intemiption  of  the  gee,  and  wae  evidenee  tending  to  prefent  the  aequi- 
eition  of  a  right  [by  the  defendant].  It  was  .  .  .  impliedly  a  denial  of  the  right  of  the 
defendant  .  .  .  The  doehumtion  aa  raedved  only  tended  to  give  efbct  to  that  act,  ud 
to  that  extent  only  did  it  ebaraeteriaa  or  qualify  it"  » 

In  the  same  way.  such  ^  interrupting  occnpation  may  be  in  turn  negatived 
by  the  occupation  of  a  third  person :  and  thus  the  third  perton'$  declaratim 
u»  poue$$itm,  repelling  tht  opponenfi  elaim  and  acquiescing  in  the  proponent's 
claim,  may  become  admissible;)*  though  this  is  usually  merely  another 
aspect  of  an  application  of  the  rule  already  noted  (par.  a,  supra). 

(d)  By  an  analogous  application  of  the  same  rule,  the  party  engaged  in 
repelling  a  claim  of  adverse  possession  (though  himself  not  resting  on  such 
a  title)  may  rely  upon  a  poeeession  iy  Aw  own  Um$  as  interrupting  or  nega- 
tiving the  cUumant's  possession ;  and  for  this  purpose  the  declarations  of  a 
lessee  in  possession  that  he  held  as  lessee  for  the  proponent  of  the  evidence 
are  admissible  against  the  claimant  by  prescription.'* 


u  rtom  tbk  doetriae,  dietiiigaiah  the  pria- 
eiple  of  tefemaejr  (ante,  |  878)  ^  wUeh  i 


oeenpatioB  of  a  ^r(  of  a  ttaet  ollaiid  an;  be  evi- 
dence of  the  acttial  oempatim  of  the  wttb  of  it 

u  1864,  Leport  ».  Todd,  St  N.  J.  L.  ISt,  lit; 
I8C7,  Oateolt  v.  Ladlow,  ib.  ISS,  S44  (analo- 
gou) ;  1867,  Meade  >.  Black,  88  Wii.  141,  848 ; 
1887,  Lamoreox  v.  Btatlev,  88  id.  84,  38,  81 
N.  W.S31. 

u  1811,  Stanley  •.  Whita,  14  Kait  SSI,  884. 
838.  841  (advene  oeeaeatioB  of  tiaab«r4ud ; 
decbntioiie  of  the  defbndaot'e  praJeeeeeor'e 
tenaot  hi  paeMseioD,  aoqaieedag  in  the  plaia- 
tift'e  claim  to  the  dmbaMaod  iaiaeae,  adnitted 


lor  the  pbiotiS,  aa  "  dedantioos  accompaojrliig 
aels  of  torbearaace  of  the  ownen  io  uut  cittinf 
tieee  within  the  belt") ;  ISSI,  Uoe  ■>.  Petteo, 
S  a  A  AM.  883  (defeadaat  churned  thiooKh  > 
widow's  advetae  poaaeaaioa,  and  plaintiff  daintd 
ae  hair  of  the  husband ;  the  widow's  tlerlarttiow 
that  ehe  held  as  lif»4iMHUit  only  were  rectired 
tat  the  phUatifl,  xoat  to  show  the  quauMm  of 
her  estMe,  bat  only  tu  asplaiD  the  nature  of  Iter 
") ;  1880,  Botts  ».  Darenpurt,  3  Cou. 


4SS  (defendaBt'e  predecessor's  ssreemeot  aep 
tiring  advarse  poesesalon,  admuted  fur  plaii' 


a2M 


tiff) ;  I8S1,  Hale  *.  HUowajr,  I  AU.  SI. 
M  1S8S,  WOIiaaw  •.  laaign,  4  CV 


Cora,  tit 
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11779. 


I177» 


»tioD.  of  cWm  of  title  b^^ZoL^^^!  £  .!l'^'  ?"  ""^  "">  *«'- 
b6  oonsid«i«d  for  that  parpoL- ISh^'k  ''"'^^•"d  should  thewfow 
foio.  u  h««.j  .«.rtioS^^'  ^''""*'  '"''•^•''  «»°««»8  to  them  nnj 

^^^t:t'^tT^:Z'Ci^  -  «r«„e.ub«.hed  in 
«riy  ruling.,  without  ^y^J-nTw^Sir,  S^S**'.?^^"^  ^  '"»• 
by  a  looM  and  inaocurtte  «iin,  "f  Thl^^  ?  ""^  ^'^'  *"**  ««"«>r 
««.  foregoing  aecUon  andT."'o7  Se  Kf"*"  ?P?"«  *''•  '>«^"«  »' 
ftoprietary  Interest  (ante,  i  ullv  Wth!^^^-"  ''"/*•**""'"»'  ^^"* 
tU.n  no  notice  of  {he  I^nt  tiieSt  anST""*  "","«■•  ""' '°'°«  ^^^ 
Mither  of  the  two  doctndurt  mS„2  '  """'^  P°"^  »"»  that 
of  claim  by  a  living  ^TJ^^Uj^yZ  t^l  *"  f""''  '*'«'•"«»"• 
tide  i.  not  founded V  .d^r'piSil"'  S"  i^S^tf":'*'  ''''•"  *»>• 
ralings  the  present  theory  ia  distinotirfZ^  .  ^i  •       •        "**  °PPo»iag 

~n^t  in  ir^pleandTan^Ct^^^'ceS.  tnlTr       '^''  ^ 
the  theory  ia  weU  expound*^:  f """<*•    i"  the  foUowing  pMsagea 

--«.  of  p««m..  property  k.  uLS^ltl'^^*"' " '»^'»' «>' 8)  =  "Th«I«. 

ta  poj^on  of  it.  but  upon  tb.  n.tu«  ^S^^" ti  t^t"^!:i2?!  »•«'«*  thM  ha  h 
riyrtoc*!  by  hb  oonduet  with  MgwdtoT^  *Sl*^*  Po««.ion.    Th,*  ,«  p,^ 

••  ol>ia>«i  by  the  phinUff,  obnoriooa  to  «KfSfi«rtJ^i.^l!:i?  *"•«*«*•«•  iio( 
tmUi  of  wliat  !•  mmritd:  but  u  h-Jn- JtJZT?      **'  *•**"*  P«'«>n»,  to  prow  tbo 

-d  which  •xjj.iBrzicSj^ttir^'ifcir^  "*• "'  »^"'««  «»«»•  ^/^ 

^1^^^^^,,  "•*^'^  *'»'«*  «>V«~omp«,y,«,d  show  thii/teS 

-ip  of  tho-  eattl.  i,  «,  .TidencTtitlO :  ^ut  i^t^'r^"*  "*»«■•  '»''»•'• 
""J  or  p,r«„.l  prop^y  ^„^„  ,  „,  ^^  J^^  gii*a  to  th.  pousegrfon  of  either 

Wte.  It  i.  Motim.  briefly  ,t^  ♦w*'.'Jl„; J*^*  "'^"g  P»W/aci.  evidence  of 
J  •«-»  WW    posMarioa  i«  pnma  faeit  evidence  of  tiU,,' 


(pUntiff  daiiMd  b.  •drene  man  I       .^ 


uj.,li«ld  them  •<lmirtbbat"ii««o#  tlwTl-i 
J«^."  "  to  Mcwtein  the  chMiict?rf  i.  iJl  ~ 

«  -h J?  SS^'  "hrtidiwd  from  cWnTSS 

tJu  „  JT^  "^•«  *«»."  where  the 


^^,1'"*^  ••'  "«•  tertfmonr  cWmed 
J^  > .  mr,  gheeifer  ».  Eekmui,  5«  Pfc.  I«^ 


llTTf 


BKAB8AT  lUU  HOT  AFPUOABLE  [Ctur.  Lvin 


'it 


mm 


Birt.  whM  M  itaM,  it  ii  ahrtji  iaqiliad  tkat  tiM 
is  Ikrt  iMt  whiah  gtfM  to  il  ill  atun 
wlMNVOT  UUt  it  M^kl  to  bt  profad  bgr 

'  1  b  Ml  Miy  prapar  b«t  Mtorl 

I  wbM«  till*  la  in  Imm  ii  pmriltod  to 


It  is  IhM  Mm  tbti 

Um  sWa  of  Htls.ssiBsnisBylng  um 

to  ka  kaowB.   Aa4  iMsmiioh  ti 

MM  alaiasooasisl.  of  wint  ha  sssartssod  daskniil.  napsat  to  Us  tlihto,hM«l 

^^'^'^^r!:^^'^^:^  A.dto.iiawiZtop««.tfc2toSl'r: 

paas  is  no  mora  liaUa  to  tlw  obJaoMaa  af  allowlac  Mm  to  mM«&at««  wfUtuJZ 
fctaMlf  by  W.  «m  .toto;»aat.  iTir^aaid  iTwSJa  It  basmTSSTto^rp^ 
^  ^m  !r  "^  ••  allow  Wm  to  pwwa  hU  ow.  MarMloM  ao«tSni„„  .^ 

tba*<r*cto{liisilNlarati0Mass«i4siiaa.  Thay  aia  sridaw*  oiJy  to  show  to  whst  «L. 
J. cW««l  "«.;«*,  so U.m  tbajr  r. bar»7umt  .«d asasrt^  iSTto Xh  t 
titla,tlM7M«noteTi<laiMao(aa)rs«iehfaets.  .  .  .  It  ma*  ba  that,  oa  ntoof  of  iim»Ii». 
-arsly.  th.  tow  In  th.  rt>aao«a  of  My  f urthsr  p««rf  woaid'pJS.  ZZi^^^ 

BishasnflMant  anawar  to  aay  apprahaodsd  dMigar  fram  allowiii(  a  party  to  t>ront„ 

rr^T*^^*-  •:.•  f^*«««^» '«•»*"»«»«»•»« to thai«troetionthruiJ 
ptainUlTs]  asssrtions  of  ownarsbip  wars  not  <  aridsaos  of  titla.'    It  is  traa  tb«T  we™  ^ 

fact    But  it  waa  in  ito  nataia  asiriaiMtety  of  his  possamioa  anl  of  th*  titla  which  k. 

[W8^]  it  glws  tha  afcet  of  ;rtaa/«w  aridM^a  of  Utla.  ItWuTuisrefo^  iu 
of  titla.    Tbay  wars  artdaooa  to  p«»r*  tha  faet  of  soeh  aassiUoa;  which  fact  id  eT 

!Sr^fJ^^^*?^!!T^^ll^'~*^'''''P^  •  •  •  ««tiawidngaotoo(owM«hb 
^S:il^Lt!!^  PO-tdon. -ateW  a«l  pi^ng  ft,  wprtTupoo  it.  offerini> 
t?  hl^^tZSIt  *^  P«~»l*>~  eridaMa  of  aotoal  owMtaUp;  1mbj«>t.  ho,4w, 
!Lt-  ^  5^  ^!?'*T".""*-  ^^  •**  *<*«•«««•  of  a  party  n  litu  JW 
S!^  ^'l'^'*^  *  »^,*«-^  *»»»  "J  P«">««  o«at  b  dua  to  inch  p»njM 
baaaaasthaygivaaharaetartotbsfaetotobainTsatigatad."  P»"7.i)« 

All  that  can  be  nid  in  oppotttkm  to  the  theory  ia  foand  in  the  following 
foroeful  diasenting  (pinion : 

MTO.  Diam,  C.  J.,  lu  ff«tM»  t.  il.A«s».  96  Wia.  MI.  W:  «  [In  tho  tort  pl.e«  1  it  i, 
hiosslf  by  Hfst  dootoring  to  thiri  parson,  that  ha  owns  it  and  th«i  bringing  .uch  thlnl 
SL'^Ut«r       ^H  '^^.""IL^^"'*^'  •  •  •  "  Il«<>«oth.rVhon«fo  . 

W  «^  « J^  M  ^^u1^  •eqoah.tonoss  that  tha  homa  U  his.  that  h*  hs.  bought,  pdd 
«JL!11  lJi^!L*^  '  ■*?  ?*""  »•»»  Mi«  lH«^  and  if  at  th.  «,d  of  the  Umrk. 
WW  to  .urr«.dar  ^  Ik»«  «d  I  bring  «iit.  a.  I  an,  compalkd  to,  ril  tho«  declar.ti<». 

wTT  ^  ..  K  it  *" '''•/•'°'  •«»*»•*  «»•.  ««»  the  Jury  may  And  that  the  ho™,  i. 
2^^  T  l^i^i  *"  ^^1  ^'  •«<«  f.  bring  th.  only  witniam  to  the  tntn.«tion.  mj 
*matj,  I  to  tha  kndinf  and  ha  to  the  pni«haaa;  or  tha  nombsr  af  witneM«.  nisyl.. 


-«**,  ACTS;  POflSESiOS'g  DlOLAIUnoira.    •  IT,. 


»^l»rityof  IhU  Court]  thTpoiiSr'i.-^-PL  "P*"'-  JnU-SLS  rSS! 

be»tt»n  ii aoN liM«iu«»»tK.-T!ri  .  '  "**  **»•  **»fwi««  betwMn  mr-i# ^^ 

■y  bittbren  iiMMnrilj  Uhm  tbh  i««v-w^* '  ^7^^ '"  •amlng  the  ntvmti  to  inZ.!^ 

ettin  of  titu  _.j.  u_  ^,      ...  I 


Ji  b«L  or  wkat  vaiakt  _  t_«  t"^"^  m  10  oow  mn^  m  -k.4 1  j_  _•"•"■ 


iridraee  1 


tpenon 


Pitrm  the  improper  Md  iojuriow  ioin^L -m!??.*'  •**  ^^imonj  or  to  iwtoilnT* 

i:^^.;-.i-^wrrj"Sn^roSr^„r^^^ 

^';L?M:ir.ria'rof"^*T"-^  ^e  «id  i. «...  r„ 

remn,  uDtowhed    In  thTSid^.^:.^'''^^  **"''•'•  "Position 

^posing  cUin,.nt'.  din^TeX^  ^^^Itl^'^lKV"'^  T't  '""' 
"WOT's  mere  asaertiong;  and  if  th«»  j.  *°/*  overthrown  by  the  pos- 
Pe.t  ham  i,  likely  to  lilt  in  Jo^  J  ""^  '^^  ^-•J^'"*.  then"^ 
conceded  presnmptiw  in  hi.  fav^,^  v?v*^*  poesewor  to  strengthen  the 
Pleteness  of  hi.  cK  Both  tZ^'''^^^^  '^'  Positivene,.  and  oo^! 
"leclamtion.  ««m,  pSip,,        »  theory  «,d  in  policy  the  adini«ion  ot  Th 


*  Al>$.t  (fMH  dM  AlAa,  MIM  I,  I,  •)( 
Ark.  I  IMt.  Ywbtmmli  *,  AmoU,  M  Ark.  Ht, 
M7  (i«M  M  to  Dm  MhmIi*  o(  •  liar*  cMm4  Iw 
■Malic  uiiw  •  4Md  el  MM  i  gnwtor't  4m- 


lirrt  HEAMAT  lULB  VOT  IPPUOABIX         [Cur.  LVIII 

Th*  lUto  of  Um  pnoadMU  b  m  foUowt: 

(1)  rn  miwwlkiQOout  iniUiioM,  bvolving  immdrjfdufmtmi,fm$,%h^  xm 
of  such  decUrmtioM  hu  by  •com  OoorU  bMn  MuotioMd.'  In  othen,  mirh 
dMiantioni  havt  been  oxdudod ;  •com  CourU  (u  naually  in  the  fiirli«T 
rnlinga)  not  noticing  tho  ptMont  Umcwj  *  othen  distinctly  rapndiatinx  it* 
Wbenvor  tnoh  dodantiooa  of  ohim  an  ngudad  m  admiadbl*,  Ui>clan- 

wkMkw  tka  Minn  of  ii  »a*  bjr  pl«i«.  i^.  i,5 
MM);  Wi».i  ItrtL  Rocbk*  ».  Aadnwa,  m  \\(. 
•II  (MUfl*  lor  prU  of  (aMlo  nhl.  ib,  ,Uifr»i. 
aatalioRlaff  thai  ikailaialMro  (mhe,  »,„  ,u 
mraori  ^alirii  dodaiMloaa  of  till*  »i,i|,  j. 
pnMMilua.  Mtaltlwl.  DIxaa.  C.  J.,  iIIm.  ;  ,,ii,4,.| 
■MM);  IM^  CaiMr  r.  Voimmw,  in?  iil  Si9  m 
H.  If.  UMJappiuTtac  Rutbko  ».  Aa^lnnm. 

ieta»alfcia«  by  K.  la  |nwnilnu.  ihM  i  ,l«| 

SK*"  i?A  If  ■•*  ■•  •  ■""♦•HI*  ""I'. »"« 
■Mod  for  K.'i  adaiaiMMar):  190.1.  \\<u„ 
*.  MeWkoitor.  117  Oa.TM.a8.  K.<|  («h«ii,,r 
aa  •saeatioa-Uoa  wai  tbo  pfopntr  of  l>  nrr 
■oaanjrataioMealort  kkdodamiMMorrUii,, 
■ot  lacoiTod  oa  bakaU  of  kio  oMato,  panU  h«. 
caan  ha  »■■  aol  la  jmanwroa  of  the  li.  );,.) : 
l*sa,  Trarto  *.  Barfcknm,  4  Ind.  i;t,  i;j 
IIM,  Wan  ».  Biuokh«a«a,  T  Orar.  4S4,  fmlii, , 
IMS,  Taraar  ».  Baldoa.  t  Me.  ;•/,  7W  ( T.  wm 
a  lUra  to  hit  teagktor;  P.  laarrlad  the  lUatk- 
tor;  BlaialiC  ckUaMd  andor  P.,  Um  i»aF  i«in( 
wkMbar  Ik*  (Ifl  to  Ike  daacktor  \n  T.  wit.  .i,. 
iolato  or  ooadHioaal ;  P.'i  MunuUt  of  hUj. 
lato  iHfe  wbilo  ia  juiwilua  wan  nut  •.imi :,e.| 
fur  Iha  pblMlff ;  Naptoa,  J.,  foond  mi  i«iitli..riii 
for  "  the  poaitloB  Ihal  tha  iqaattor  or  tn-niJUMr 
eaa  bj  hhi  owa  dwbraliaai  oloTatc  hix  tiilf  intn 
a  ha  liaipla,  or  that  Iho  baOaa  or  tmiuiwrr  ,4 
panoaal  ehauait  can  hr  i>i*  own  de.'hinui.Ni> 
eaarort  hli  bailnwat  Into  aa  ahoolnte  iuti>Mi  "i ; 
IMt,  Wariag  r  Warraa,  I  Jobn.  340  (woiiiiui'< 
dacteiaiioaa,  after  narrbga  to  ri*r»Ddw>t,  :m\ 
wkOt  la  pntoflna.  not  adailuod  for  derejj.lant 
•fidmt  a  pankaaar  from  tka  woman'*  flr>t  hiu. 
>  nd  bafon  ncaant  marrlan) ;  1M9.  DrvrieK  r. 
PbmiBa, M  N.  C.  M7  (Ikatawa  hmnx  »  >'>  ' '• 
iMa,  J.'i  ekia  of  owaanhlp  while  •turiug  the 
gooda  waa  tseladad). 

•  IMS,  Hoiam  ».  ilawtalh,  M  Me.  i:> 
(piaiaturi  taatator'i  daehuatiooa  of  rlaim.  while 
in  BoaMMiaa,  no*  admittad  for  the  pUmK 
anaiaat  one  ehiming  andar  a  donee  hv  m  >l- 
land  prior  gift  from  the  teMator) ;  lH.->i;rri(l(ll« 
*.  (^rUdla,  fl  llo.  Stt  (limllar  mliiii;  t»  Tor 
ner  *.  Beldan,  tim ;  Seotl,  J. :  "  When  a  pfr- 
•00  ie  in  notoMMoo  uf  property,  whetii  r  rid 
or  penoaaL  aad  aothlng  nKm  appean,  tlie  hw 
preeanwe  that  he  ii  the  owner  of  it :  he  runot, 
whOat  thee  pninnij,  make  a  title  for  hliuvlf 
bjr  hia  own  deulantiooa  or  aeaertionii  "I ;  lOM, 
Wateon  *.  Biaaell,  t7  id.  tSO.  2M  |>lmilir); 
IMS,  Darrett  ».  Qaimbjr,  M  id.  492,  494  (cm- 


Uaatlf/iag  the  ikra,  adaUtled  for  Ike  plaMIC)  t 
Om.t  ImT  OIII  >.  Btrorirr,  M  Oa.  •••;•«• 
(Inae  whether  ilarea  ia  the  plaiatNrk  limali'a 
luinniilw  wera  Inaaad  or  givea  to  Mm  bjr  Ua 
iMhe^la•law;  the   lalKati'e  derlaillaaa  al 
eWm,  admittad  aa  amietiag  the  ■•  preaamplloa 
of  owaetehip  arMag  ftom  piminlim")!  tO.: 
IMI.  Marlla  *.  MaiHa,  l74nULa7l,  »l  H.  B. 
Ml  (aotea  of  leelator  la  |iiiiiiiiilm  ot  4efMMl> 
aat  t  defendaat'e  ekUma  of  ownerriilp,  adaib- 
■ibie  to  thuw  the  aaian  of  tha  puto—lua  laiaiBg 
a  pnaamplloB  uf  ownenhip) ;  /a<f .  t  IMI,  Baa- 
■ell  ».  Sladehaker,  M  lad.  U*  (Inrer  foa  a 
hoTM  i  Imaa  •■  to  H.'i  owaerakip  i  H.'a  darbr*. 
liona  while  in  pomerioa,  admllMd)  i  IMS,  Kahw 
*.  Oataa.  H  id.  M  (lepleTla ;  deehmitloaa  of 
claimaal'a  graator  ia   pnmiiilna,  admlMad); 
IM4.  McCuooeli  *.  Haaaah.  M  id.  lot,  104  (ad- 
mitted for  pnimwr^  admiaimrator  agalaft  Ua 
daachtar,   claiming  ander  a   parchaae  at  a 
■kerira  nkt) ;  IS«4,  CivightoB  r.  Hopple,  M 
id.  MP  (whether  a  dead  waaialendad  aa  amort- 
gaca  oaly ;  the  graator'a  acu  and  daehiratiiUM, 
while  nnwiaiag  In  yoiiimloa.  adminible  to 
Miengthen  the  pneamptloa  ot  ownenhip) ;  la.  t 
is;*.  Wileua  v.  Patri^  M  h.  MS.  371  (admla- 
iible  onlr  where  the  declaraat  waa  ia  poiiii 
■ion):  IMS,  Darrett  «.  IXmaenjr,  9S  Mo-  4SI, 
494  (declaratiowa  of  a  pwwianr  "iTipliBaliiij 
of  hia  poaaanioa.  aa  that  he  held  la  kle  owi 
right  or  aa  a  teaaat  or  traelae  of  aaothar." 
held  admlaaibie ;  bat  uut  deelaiatioaa  aa  to  tha 
terma  of  a  contract  of  aalaalnadr  made);  IS7S, 
Haaalbal  *  81  J.  R.  Co.  *.  Chirk,  te  U.  S7I. 
374  (Ibmm  aa  to  title  betwcea  plaiatlB  aad  da- 
fendant'a  intiHati ;  the  iaiaetato'k  claim  of  title 
while  In  pummalun.  admitted,  bat  sot  hia  ttata- 
ment  aa  to  baring  got  a  cartiieata,  ale.) ;  ISH, 
Ummoo  r.  Hartaook.  N  M.  13,  tt  (aimilar,  tha 
iaane  being  ■«  to  boandary ;  piaeadiBg  caee  ig- 
nored ;  the  opinioD  eoafaaea  thie  OMation  aad 
the  rale  aa  to  boaadary  atatomeala  V  deceaaed 
petwna,  auU,  |  IMS) ;  ISIS,  Sampaon  *.  gamp- 
Ma,  4  8.  *  R.  sn.  330  (whether  a  huid-wamal, 
paid  br  bjr  tha  lather  J.  bat  takca  la  hie  aon'a 
aame,  waa  intaaded  aa  an  adraacement;  tlie 
father'a  deefauatioaa.  aoeompaaTiac  acta  of  own- 
anhfpk  admiued) ;  Vi. .'  IsnTlIoon  *.  Hawkt.  S 
Ailt.  390  (inae  whether  a  man  waa  the  prop- 
erty of  plaiatilt  or  of  a,  aa  hia  donee;  &'■  Um 
poaaenioB  of  the  man,  and  hia  acta  aad  claim 
of  ownenhip,  held  admiaaiUe;  "with  raapert 
to  perMioal  ehattelt,  poeai-arioa  alone  ia  pre- 
•nmptive  eridenee  of  propertr  ") ;   ISJ7,  Bnl- 
I     1  V.  Billinga,  S  Vt.  SOB,  313  (aimilar  mling 


fnaed  atatameaU) ;  I8S4,  K.rle  *.  Kvie,  IJ  Oh. 
St.  IS,  SO  fbaae aa  to  K.'a  beinsbiuler  or  dunn 
of  a  man  from  the  defendant  ;K.'ii  ilrrlamtioiiii 
of  ebkim,  while  in  ponaialnB,  not  admitied  f« 
hianpmeatatlTa). 


9986 


Boon  of  ditOaim  wohU  abo  1m  •ii^u^ki.  i     . 

spelling  th.  pm«»ptlo„  .  butmrSlS  S'T.  '^  ?•  "»*»«»•"»•  " 

tb.  poMMor  making  th«  ofcWd  dI^i«iT.^f  .^/°  "'*  »»*  »«  »«.    He« 
eoBuJewd  Npantolj :  ***.  Md  the  two  oaMi  miut  b« 

Mtkt  emtitoriu  in  p.,.  i.  «,-„/  J' *'T*'"^  *f«W  •I'-Uy  be  receivable 
Uu.  end  «.  «lu,i..ion.f;nd  t^^C  alu^T^^  "^  •^"'y  ^  ""ble  to 

(»  When  the  poMe.«,«|«ui„Vwr  r«  j^  "°^'~"  **»  ^''  'ri-n- 
.W»  will  of  co««e  hyZS^,^^';'^  **"^,»«.  W.  d.cIaration.  of 
"d  »pon  th.  p«.ent  priaciple^JjT  toT  "  '?"^'»  »»»•  "ow  cl«m.„t',. 
th.  CM*  where  the  claiiant  i^i  „„  .  f^i  '"**  •^*'  ***  '^^-    I" 

debtor  Doe.  the  'i^tiZ^ ^^^^^  fj'^  fTZT"^  '^^T  *°  «»*  »'  t^e 
«too.a  .„ch  declaration,  h,  l^'dZZZ^^J^^l!!!: ZV^'S 

.  *JfL."°T  ^  ""k  ..  Writae.  If  l«i 
•;••  (<l«clMMiaiM  ilLi.l.i-1 .?f"~;."  '■«• 


h  pondoB.  •dmlitrii  r!3.i!Ir  ^  f  '*»•»«•' 


tiM  nut*  X  i -SHrZT*  'V  *°"''  •*  lntrod»dn« 


^r.iTi  Hu*-;,^^'- jLP?r^ 


n 


•  mmSZri   "wiwoo  or  a  euw, 
■•"ta*  hwbud'a  cMditorl 


I  1779  HEABSAT  HULE  KOT  APPUCABLE.  [Chaf.  LVUI 

ant  derives  tiUe  by pureham  (or  aUaehmmU)  wtdtr  tie  dtbtor  Doe,  and  Doe  (br 
h7pothesu)hu  ntained  founnoa  after  the  lale.  Doe  i.  in  the  position  of  an 
assignor  to  the  claimant;  hence. although  the  preMnt  principle  would  suffic- 
to  admit  Doe  s  deolaratious.  yet  the  further  question  arises  whether,  as  admil 
tons  of  an  assignor  or  grantor.  Doe's  declarations  can  be  used  to  affect  his 
•Mignee.    His  declarations,  it  must  be  remembeied.  are  made  in  possessioi 
after  transfer ;  they  claim  title  in  himself,  and  are  offered  by  the  creditor    and 
they  practioaUy  amount  to  a  statement  that  the  transfer  vas  made  in  form 
only,  without  intent  to  pass  title.    Now  as  admissions,  several  possible  theories 
may  be  mvoked  for  these  declarations ;  either  they  may  be  absolutely  rejected 
as  adnussions  made  after  formal  divestment  of  title ;  or  they  may  be  received 
as  declarations  of  intent,  showing  the  debtor's  fraudulent  intent ;  or  they  mav 
be  roceived  provided  there  appears  a  conspiracy  to  defraud  creditors,  so  as  to 
ohaige  the  purchaser  with  the  admissions  of  his  co-conspirator;  the  judicial 
conflict  upon  these  theories  has  been  already  examined  (antt,  §  10861    Tie 
important  thing  to  notice  in  this  place  is  that,  upon  the  pi«sent  theory  of 
verbal  aote  corroborating  the  pi«isumptioA  from  possession,  none  of  the  above 
limitations  stand  in  the  way;  by  abandoning  the  use  of  these  declarations  as 
admissions,  and  by  using  them  as  verbal  acta,  we  leave  ourselves  with  onlr 
one  restriction,  namely,  that  the  deckrationa  must  have  been  made  by  one  in 
possession.    Such  is  tiie  important  difference  in  practical  effect  between  treat- 
ing them  as  admissions  and  treating  them  as  verbal  acta  to  aid  the  presump- 
tion  from  possession.  This  theory,  in  ite  pr.-.  .nt  application,  is  well  expoundd 
m  the  following  passage : ' 

l«T6,SM,rwoo^  J.,  in  B„rg»rt  r.  &r«t«r(,  90  Ifo.  80.  M  (sdmitUng  •  debtor's  decl«* 
iSi  to  .^^^    '^^w*"  P~f*»«*  V"*^  p**mnM:  First,  were  tk 

l?t,  iL .  *  '^^!^T'^  oitUgoodM  ,\U^  to  hsv.  been  *>W,  accomp.. 
™  t^  friz?   u^^T!!?^.^  **"*  ^""^  bdag  had  to  dtntioa  of  the  pro^rty)  ^ 

Z^  ^S^^m  •*  *!!L'"'"^  to -1-rf.ribl..     Aod  If  th,  «™t  qLtion  i, 

ii^S^ir™  ^^  "^  *^  P0--rion5  as  to  wbttter  it  and  th.  deliver  of 
^J^^Sl!^  T  Tl^f^  ^  -i-qalvoori;  ..  to  th.  deeUnUion.  of  the  ,Zrty 
iuu^«?tr^"'r'^Vr!  «  ^^.l"*""^  a-a  na-.  or  w«»nt  quantity  »^ 
vrfueof  th.  coeds  atoraboutth.  am.th.rilHrf  saUwiirfSctodTM  towhelh^  the 

lira  bailMi  U.'.  d«l«rti0M  oT^im  faf»» 
■Mioa,  Mt  adaittad  tar  aii  endito^:  lita 
?f"f/  "•  "»*l»%  4«  M.  t77.  44  n!  V.  M 

sr  N.  W.  MS  (endiMr'i  aidt  to  noovw  aaata  of 


Wa  MTMnUp  tt  a  mU,  bald  not  receivaWe  i 
MM  tha  Mtavaaiahia  iwliridDal 


2".'  ?'T^"?P^  ti«w"to  to'aorpo^'  _^. 
&'a  dMlanrtioM^  aa  agMt  ol  a  Mipeialio^  aa  hi 


^' ••M.NoUittT.  I>ii«ii',4'l'(>I.55Ma'p» 
•e»  (wfaatbar  N.  or  bk  wife  wai  owner  of  aa- 
•OMihr ;  Ua  dadaiatioM  of  claim,  in  p<»wwioa 
aad  wUla  Uliv  oot  tba  propaity,  held  luliniMi- 
wo  for  Ua  cndttor  agaiaat  tiw  wife;  but  hei* 
»ha  dadaiatloaa  ia  taet  oObrad  were  not  iMer 
tioM  of  daiiB  and  wet.  ozdodad). 

J  AaotbaraspoaitiaB  will  ba  found  in  Anitw 
K  BVmU%  lOav. «  B.  M7.  qaoud  aiK«,  I  IW«. 


II  irw-mr]    VERBAL  AC«,P088E8SOE^DI»LAIlATIOK&     ,  m. 

»t«re.  i.  riwiyrMe.lT^rto«Sbu;i;  ;r^^'  "rf  ».  kind  Bentionrf.  or  of  u^ 

P-^rion  of  property  »  »erW  i^  iiSS^I^^"''  •^'-•aw*  of  •  pwty  in 

•  Th*  antat  to  whieb  tk*  nriiMi  iwii>rf.a. 


Oder  two  tben  h«i  CS  ,  ilfi^J^  uUSui": 

No.)  com*  In  ■•  aalC^u^t—.l!.^ ..      "^Z™' 

1  (artT' 

hrie/.  1  w.  -•••»»  (piwBiiii Had  boa« 

good"  on  axecMioa  for  bi«  own  cj«im :  W  ». 

"•mod  IB  psMaion ;  defaodaot Miwdtb* ■»!£ 

whon  tbe  goods  WON.  h*  btriajp  tbMi  taDOiLi 
■«  o'  »b«  aoodo,  ia  •tJAmS »TL!r  ?2!^ 


BlttMl  t    tkJ.  A».  I   '•»"■  Of  ttaa  land,  ad- 
™w*».        "<>*«»fi»«o»koy  redid  thotofiS 


■««HofoaefafnniwluM.faa«5Sut»irfril 

«»w^  held  admWbla  for tha eMditariTiC^ 
■  otter  eridoMa  of  a  oomblaa^ tod^»ST 
"di  •lecUrstioae  Jhn-^Sj^TT?- "  »««iiil ; 

IW*,  Bull  ».  Udfew,  u  U  "•-  '-""•"   '■' 

tuber  WM 

cndilorl;    ,„™    ______  ™ 

"»  pl«,n,ir.  pn.....lu>.  3Si3*r«W?^ 
Met;  the  Ml 


••  Cob6. 18  fai. 
•AtrtitlaaBd 


?f '*•*»»«>»»••  wndore  donor,  SirtbaSSS 

«».»M(dadaia«ioa,ofadabto, 

SwSTu!" t/'*'"  •»  poaeeeelw  that  ha  3 
mittad  for  tha  cr^^  ^^ 


^ .  Dariiiw  *  _ 
tha  plaii^li>  Uai 


M  to  hia  wioagf alTSZaSSTiw/f  i*!!? 
"tatownwriUpof*    MMIT&    6Jr?dJ2I?;i~i'-  ^"■•«' 


Iim  HEAKSAY  RULE  NOT  APPIICABLK.  [Ca.P.  LVir, 

cl«a»nt  liege.  .  title  prior  «d  ^^  JZVl^,  I^ZZ 

M4,  Ma  (pfau») !  IMI^Swwt  •.  SbmW.  »7  uL 


'odi*  ».    Mie 


17  N.  W.  MO  (Moek  U  goodal )  iwa,  NoA«  / 

W»  owmnhip.  admittMl  for  fmSS^  S  A 

107  id.  441,  78  N.  W.  70  (otaeon) ;  MaimS^ 

(poiiMiw  teiag  pnMuiptiT*  eridone*  of  titia 

J|«P««-oo. e»«.  lOtar  th. «■•  of  m  jZ3 
iMwWwt  Ml^  an  netlnhU,  io  ihror^rftte 

lf;??ZL_'  .¥'■■•  ""^  "  N.  W.  954  (litb  ||> 


Ball,  I  HtTW.  888,  887  (dahtor'M'daJi'.T!" 

P^P^?  •**■«  ♦•kwi  ava*  would  hare  h««! 

»«MoM  Mclodod.  twcMM*  tilt  dedanof.  ,«!!r 
■ion  wan Bot  linnrai ;  |8SS  A^nruJ^T 


>.  Rajrnolda;  Kirbr  r.  I 
116  id 


..^nTTii      ^         J '•  "  "  "•  **♦  <««»  *>    tea.  701 

2«d«ti««of  dj*jor i. po.i^.'X.Swbli 
5    ,,?*'iS'™*.'^  ehawctar  of  hia  ruin 

S^jT  I';"'"'2»..Wd  iMdmiaiiMa  "ulaa  tlia 


(drttortdSStioB,iS.,,a^^^^^  ^^x.L^ 


"M  loiM  to  akmtSTBlM^^??  wwivad,     1888,  Bahli  r. 

»8S7.wij«rrv}2SdS?5kL*jr's:ii2.>i  iy?t.?'»^. 


I  «•  »  It.  SS  (admittad;  bM  hen  the  debtur. 

«ha_decla»tl.iui  wei.  •■>»?'■  admissi™)- 
10  kL  41  ■     - 


(laniaoa. 


—   , ..      «ii»,  4»6,  la  w! 


«««t):  188^  UowaU  *.  HomU,  87  id.  18»  (oh- 
f!.'^*»*'«»*<''»fc*°rt  dadantioM  aftorddir: 


.       ^"^  *"^  \nwwira  aaetannoat  aftar  dali«.     i.^__  -  i  \ .  .■—•"•»""■».  ioe  oeiendi 

Bwaart  *.  BoNtert,  SOMTet  88 MaStoi-. S     KS •^.'*"  -"^T rantorad  bef.^  the 6 


81  B.  y.  888  (■dwiMlM,  aaly  „  tt,  ti^oty  of 

MOB 


.iuua  of  daUof^paator.  u  to  i 
eautodian,  sad^  the  CMtodiw', 
iDtitr— '  --  -*-  •• 

f&,"Jt  IL^Jis*'*- '- p^2S5:'"heL'Z 

^     ,     ittcd 

„  Dfuv*  tba  fact  Of  remoral; 

ft«a,  bM  thajr  wan  admiaibla  onder  Horn, 

prwnnptiun  of  oimer 
'  -'~J  of  th«  prMHmp. 


rf  i;i.  debtor,  to  whom  he  i  prfvyTtitlK*  *''  ""^'^  "  -dSn.' 
log  to  the  pnaent  theory     \^«  ^  **!l'''  **»*«  »  "o  "ecewity  oIkboZ 

bedewrable  for  neither  party  if  tLvSTi  '*f^"«'"  of  dieclaim  would 
*Mh.t  he  h«l  .toleJ^e'^^'rtJr:;^  -me  origin.,  defe<^V SS 
IT^*  the  «le  to  the  okiS.  £;  Toutd  Ir  ""'^  '^'*''"«<'  ^"^^ 
•We  u  .dBuarionB  .g«nat  the  creditor^  I  .k  *  ~""*  ^  *'*«7''  «ceiv. 
for  n^orting  to  the  pre««t  i^Sle  "f  1J5?  "°  °^'°°  would^ 
Really  appiicbie.  «,d  hae^^^ed  Lm  ^  '^    Nevertheless,  it^ 

7^^   »^    «.  "^''°°  '"'  ''"^  P'^"' 

I««es«on  form  the  •nbjoct7^„,,r™'''*°»  "'»«»  ^ind-title  or  land. 
h»  worth  while,  at  S,  poi^t^"^^"^' ""*»»«  on  disUnct  princ^ 
^? A^Z?  °'  «»*«-*=  ""^  *°  •ummarize  the 

Hi\r^^rS"wtrh:r2?''"i''"-^'^--^««^^^^ 

■oticed  that  they  do  noT^Sf     ^  "°'"**  **»  Hearsay  rule    iTfc      u    ^ 

-  of  ^iverli^Jotlt.  a'nd  SH  T  ""'"^^  "-'"he™  ^.^Tb^; 
prtion  at  the  tima    T^  i? ,-.  •     ^'  <'<«'«»nt  .hall  have  been  in  nL 

whether  he  i.  .  p.^,  -  no^  .nd  whTtSfi:''^;'  ^'^  "  d^^^  orTot 
•gainst  interest  or  not  **'"*'  *^  ^  -tated  wa,  at  the  tS^e 

(2)  AsMSMT*,  declaration,  to  Murn^i  a 
-•  C"^  5  1779).    He«  t^el^SSon  iTT*^*^  "-^'^^  /~«  /««- 
H.«.7  rule;  it  ha.  b«,n  ^en'St^  the  tJlf '"•"•^^  ^'"'''^ 


■^m 


l?h....«. 


¥ 


:'^y- 


IK 


1 1780  HEARSAT  BOLE  NOT  APPUOABLB.  [Ch*,.  lviii 

Thej  differ  from  the  focegdng  sort  in  that  no  iMO*  o£  «dv«w  poHession  m 
neceaaaiy.' 

(8)  8laUms»U  qf /uOb  agaiiut  proprutmr^  inttrut  (anU.  $  1468).  For 
Uwie  tn  Exception  to  the  Hemay  role  ia  conowfed  The  marked  limiutions 
are  that  the  deolarant  moat  be  deoeaaed  («r  otherwiae  unavailable),  and  that 
the  dedaraUon  moat  be  in  diapaiagement  of  title.  On  the  other  hand 
whether  the  declarant  waa  at  the  time  in  poaaeaaion  or  not,  and  whether  he 
u  a  party  or  privy  or  not,  ia  immateiiaL 

(4)  Statemtnti  eoneeminf  pri»aU  hmmiaria  {anU,  §{  1663-1670)  In 
theae  ia  involved  another  Exception  to  the  Hearaay  rule,  having  two  farms 
By  die  one  are  received  aUtemenU  aa  to  private  bonndanea  by  a  deceased 
pereon  having  no  intereat  to  miarepreaent  By  the  other  are  received  similar 
atatemento  made  by  a  deceaaed  owner  in  poaseaaion  while  on  the  land  pointiM 
out  the  boundariea.  The  marked  dllferencee  between  the  forejoing  Exception 
and  thu  one  are  that  in  the  ktter  the  fact  need  not  be  againat  interest,  but 
it  muat  be  aolely  a  boundary^ot 

(6)  AdmimoM  at  to  tUU-de/ecU  {ant,.  »  108»-1087>  Hera  there  is  no 
nquirement  of  the  deceaae  of  the  declarant;  nor  need  the  fact  atated  have 
been  againat  interest;  nor  ia  poaaeaafon  at  the  time  a  neceaaary  cinsumstance. 
But  the  declarant  muat  be  a  party-opponent  or  a  predeceaaor  of  hia  in  title 
and  the  atatement  muat  have  been  made  during  the  oontinuanoe  of  title 
Whether  thia  principle  admits  atatementa  made  after  title  divested  but 
while  keeping  poaaeaaion  ia  a  queation;  and  whether  a  vendor  ia  a  prede- 
oeeaor  whoae  admiaaiona  an  naabk  ia  a  question.  Moreover,  the  rule  about 
Ittoduoing  the  original  title<locumenta  may  apply  {anU.  §§  1265-1257)  to 
exclude  theae  admiaaiona  of  an  o^^ng  documentary  title. 

(6)  Bmua,  iHMdmd,  (a»U.  §  1578X  An  Exception  to  the  Heanar 
mkj  aUowa  redtala  in  old  deeda  to  be  naed  aa  hearsay  aaaertiona  for  limited 
purposes.  No  limitationa  aa  to  partiea,  possefsion.  or  disparagement  of  title, 
hera  obtain. 

(7)  Old  hata  and  dMda  m  tireumtanHal  etideiut  tf  potmnon  (ante 
§  167).  Under  the  principle  of  verbal  acta,  a  leaae  or  a  deed  by  one  in' 
poaaeaaion  ia  an  act  of  claim  ahowing  the  adv-rae  character  of  his  occupa- 
taon.  But  auppoae  that  auoh  a  leaae  ia  offered,  by  one  claiming  under  the 
iMaor.  without  direct  teatimony  to  the  accompanying  poaaeaaion ;  may  not 
the  execution  d  auch  a  document  be  itaelf  auiBcmit  dicumstaniial  evi- 
dence of  auch  poassssion  by  the  maker?  With  certain  limiutions  thU  is 
oonce&id,  when  the  deed  ia  ancient;  the  inference  being  one  of  circumstan- 
tial evidence. 

(8)  AMtkmtkatitm  ^  ameknt  dmb  (pot,  §  2137).  Even  without  direct 
evidence  of  execution,  the  age  and  cnatody  of  a  deed  may  auffice  to  authenti- 
Mte  It  aa  gwvina.  But  a  main  queation  ia.  wh^jier  poaaeaaion  of  the  land, 
bj  the  grants*  a  the  deed,  ia  alao  an  essential  circumstance.  This  diflTers 
from  the  for^ng  question,  first,  in  that  the  objecto  of  the  proof  are  just  the 

»  Tka  iHtiriaim  b«WMa  tktrn  Md  aii^mkm  hme  hmm  »mi  ia  I  I77t. 

MM 


R™"ol«ck  other,  oHioooirfly.  in  that  tli.M««d™,      ,_.  .   . 

1 1781.  OMianitiaaa  h»  «nj...j    .  -_ 

«Tend  principles    Some  unoe^Zy  ^  .r^"  '*'"  P"^*  «'  ^"'^  o' 
leeulteA  uncertainty  m  the  precedents  lias  thus  naturally 

4L^:n:thrnl:^d"Sr«;,l';nfe^^  "^--^^  ««»  -.ke 

0.  condact  available  -gaL^lSi^epH"^-  ''""^'^  **  *  circumsUnce 
guilt  (anUi  273)  or^Tn  iS£"(ar^'1  SifTn  °' ''°~'"«»  "' 
"-y  properly  be  avoided  in  advance  bvZli-  i^.  u""**'  ^^  »fe«nce 
did  repel  the  ch«ge  and  dJThiTii'oS^r^B  *  ^'  '"^•"'"  ""^"^  ''"' 
in  the  oaM  of  rape  (a»<,  8  m«?  ITT  !f    5*"*' "PO"  this  principle,  as 

he  was  silent    The  details  of  his  aut^n^*  -    ^IT      *^®  "8«n>ent  that 

(2)  On  the  theory  TnBSgZT^l^^ff  """  ""^  ^  admissible.' 
««  by  repelling  t£  saZdoT  of  Z^        *  ^""^  **  cmtA^-ofe  «  ^. 

«.u.ed-scon«.Ltex;En;mrSlr^"r"'  ^"•*'  «  "2''>'  ^^ 
or  goods  fonnd  in  his  po.«J^^r!,H  il    "  "P?,  "™"*  °'  ''^''^  "«de 

witness.    The  foandatioHrZ'tZ^jLT'f^P"^***^ '>«'«"» 
1 1143).    It  is  enough  here  to  nl  th^ut  .J^iJ!,'^^  ^  '""^'^  ("•''. 

but^the  Couru  «»m  not  to  bvSe^I  ''^^^  "^  «"«'• 

Ati^iS^tt^^tfor^r'ttn!  P"-»P«°»  (^.  8  2513) 
m.ybe).    ^yen  though  the  Z^S^:tZ^°rf«'^^'(»  the  chKT^ 

and  casting  on  the  defendant  ^  duTv  M  JJS^  "  "f"*  *  P«»">»PtiS 
•nay  be  removed  by  his  pwS,^  ]^L  .^  ""*  '"*^'"*  <^'  §  2490) 
^t  of  po.««on  i^ain.  to  tKi^rconlST-  *"  *'  '^°*"^'  """  '^e 
«ce  of  guilt  Now  the  infele^  ^^TSST°°  "  ^^""^  °'  *»«»  ^'"- 
or  weaker.  «»«ding  as  the  ZZl^^?^  ?'  P"*^"''"^  '^U  ^  «t">nger 
Po«easion  in  good  Lh  Z  hTS  to^pT  1*","  ^^u*^'*^'  '^» 

-^-r?s;s:to^'-j-^^^^ 

--.  «d  u^  the  -"ciKT^l- -;/ -«-^-^^ 

»  TfcS  «MIS  s»  lOMtd  a0«,  BOI,  4 


B 


•  1781  HBABSAT  HULE  NOT  APPUCABLK         [C,af.  LVlll 

common  jadioW  phm..  m  -expl.irt<»y  ol  po-aJT^;  t^Vl 
hemay  «.irUoM  to  evid«.oe  the  feet  «««t«Li^^  priadiS  it  wlS 

dUwtauner  of  oinienhift  or  u  eiphnation  of  finding  or  of  purchwe  or  of 
b<»r,owmg.p,ovMed  only  it  indk»t«ith.  intent  of  ^po.««I„.  TZld 
.1-0  be  .mmaterial  thrt  it  wu  n,«Je  before  nxmi,  or  duZ^  o  the  7^ 
or  d«m  n-de.  or  ««picion  »i«d.  «  tha  it  wu  «»de  .fteT  «,e.t  o^t-' 
coveiy  or  ckim  or  suapicion,  provided  only  that  it  was  made  during  posses- 
tT;  th^  S*  ^'^T^}'  *»>!•  *~7  »«ht  •«"»  to  -Mow  g«.ter  latiE 
«S;„i  ^fL  T^"lP»?«P>«  (P"-  2.  «pr«) ;  but  dnce  po.««,ion  is  seldom 
retained  after  chum  by  the  owner  or  after  an«rt.  the  mk.  would  in  practi^ 
coinoida  Still  if  the  defendant  doe.  retain  poueerion.  repeating  S^lZ 
okim  of  ownerahip.  after  claim  made  by  anoth^itiie™  J^rCgh  tJ 
con«der  hu  ntteranoee  upon  the  iaene  of  good  faith.  Moet  ofthe  precSenU 
SrlT"  fiy"'*.^'''  theory.yetdecUne  to  receive  declarati:^;^^ 

tunity  to  fabricate  had  intervened :  and  they  thus  ^m  to  proceed  in  Srt 
upon  the  other  principle  (par.  2.  «^).  in  part  upon  thi.  one  (par-  4)  ■"y.^Z 
the  ordinary  aue.  Ae  pr«5tu«l  reault.  a.  above  noted,  would  noTdiffer  under 

ZTd  bi'  ;;^i^  '"^""'  ~°'°™^«  to  either  the  one  or  the  other 
(6)  A  narrow  class  of  declarations  of  this  sort  are  unquestionably  receiv- 
Mb  in  another  .sp«,t  of  the  same  principle  of  verbal  acts  (anU,\  mil 
Wh«i  merely  the  uU«/  to  appropriaU  is  in  iMue.  and  the  defendak?  is  s^d 
^1^7  "^k"^  dominion  at  aU  over  the  goods  (i*  irrespective  of  his 
good  faith  m  tiie  possession),  his  utteimnces  at  the  time  of  having  them  (for 

ITi  if'^J'^IS?.  '  '"'"*•*  "^'^  *°  *  Pawnshop)  wm  indicate  the 

S^^^Ll  1  ,?*?"^  ^"^^^  "  '^  •~"8'')  »  •  P"P«  «»e.  whatever 
the  theoi7  or  the  hmitations  may  be  in  the  ordinary  case,  where  the  act  of 
appropriation  is  dear  and  tiie  only  question  is  as  to  good  faith.' 
AnlL^^Jt^^  ^^  down  any  principle  witii  sufficient  definitenesa 
t^J^nt^^^n'^'  f  T^  '^'  •*•**  °'  »^"  Pn»edents.  i.  that  to^lay  in 
apparenUy  aU  Courte  dedarations  of  the  present  sort  are  received  on  certain 
conditions,  and  tiiat  Uie  rulings  are  altogether  too  strict  for  exdueion.* 

th»  (tohotart  hMl  aid.  btfon  niKpicion  ex- 
dtad.  that  b*  bad  fooad  thnn  in  ■  Held ;  Alder 
■00,  B..  Mid  tiMt  if  k*  -had  giveu  lach  u 
•feoMt  of  Ilia  pnnertoB  of  the  itolan  propertv 
to  hto  oaWibon,  bafon  n«|rfeion  exinted  w 
-BMeh  mad*,  In  bad  oot  tiM  iliKhteit  doab«" 
rf  ito  ^mUbattj) ;  1S«4,  R.  r.  Crowharrt.  1 
il_j.  •^"  {""•■7!  lUIWDeDt,  on  bein); 
»"«  in  poMMrioa  by  a  eooMsble,  ai  to  buviiie 
A*  aitiele.  adnitM  witboat  qowtion):  1S4S. 
B.  ».  Smitb,  t  id.  S07  (mm  principle  recoi- 
aind),  1847.  a.  ».  ETaaa.  s^Cox  Cr.  J70 
(■laa) ;  ISSS,  a  »,  Wlhoim  F.  *  F.  183  (»a  ex- 


•  Of  thia  ntt  an  tba  fbUowiw  cMM  la  tha 

"S5^  *'"; !  McPbail  >.  Stata,  Tm. 

DiMiagaUi  (I)  tha  aaa  of  aMnwHt  to  a 
"•■■••'  to  tha  defsodaai^  aa  aridaaea  of  tha 
latte'a  nod  faith  ia  paicbaaiiur  atolaa  noda 

^uS^,^  ffS^  by  aeeaaad  paooMM? 
H  >»•  1 144.  178*,  MM,  f  snS). 

*  Aa  to  tbia  atrtBtnaaa,  eDopaia  what  ia  Mid 
««*i.|I78»,par.8.  Thaeaaaaara  aafollowa  :£«,..- 
IS4S.  R.».  kbiahaai,80e9i  CciSO  (baigi^j 


WW 


N  lT«.m7]  TBUUL  ACT8 ,  LABCENT.  ,  ,„, 

f  1782.  SMIanttoM  aflboHH  •  »„nn..i 


m  (MM  Ma*.  K«MM)|   C-T/liTi    1^' 


— a ,  U  N.  Br.  •ll"(d«fMilut'.  .t.!^ 


IS4(lutaaT 
tint  Im  ha/    


■MBOM  U  taa  tioM  of  KBOTinC  Hd  nllill* 

«4  Mora  i-TTtad  tSSiSSS.r2^' 

Ml,  it  ii  adaJMiUt:  nma  of  th»  ,...■    n  ' 
»i«M«l);  1881,  AIlM  ,.  bS».  nTtiC 

AH*  ».  8ttt»,  78  id.  £7iSZ^rS^'-{r^ 


-  infeniic*  of 
8ut«,  B7  Mtai. 


SSL'iVIS'?'  "?^i- w.?  -'.te 

«»!2STLi"li!j''!??  '"^  owSeri  cUim  ad- 


••"W.   txclndfld;  fellnwin.  at...  -  ^T?*"* 
Jjjfo"  »  PMMB  nwlMi  wMb  i,,  piJ^MI^ 


«»•:    IW8.  NitctraU  b.  ' 

•Weawite^heB  m<m»j  wai  fodnd  npoa  him! 

aZ.  liJfi,'^"*'  ««»l««on  I..  Stan.  6T«r 
ngM  to  the  owDanhto  of  laid  nmn»M.  ^,  «-^ 

SLm^  S  '"'^■K  M  intont  to  pnrut 


t^^sr;:}sz:j:ru': 


1S78, 


H.  W.  «S«  (rifflli^r  to  SittarlSIVcaaa)!  K&l 


I  ITSf  HIAB8AT  BULB  HOT  AFPUCABLB.         [C««.  LVIli 

bt  in  Iflgd  tlMt  •  itTooBtfaa;  jnat  u  Um  buidiag  or«r  of  mooej  may  or 
BMj  not  be  ft  k»n,  •  pajntBt,  or  •  dapodt  for  Mfo-keeping.  The  total 
elbot  of  the  ftct  csn  be  ftaoertftiiied  onlj  bj  oouUtring  iu  intent  m  ex- 
pneied  in  the  ftccompftnjing  wade  or  other  oondoet  Such  ftoeompaD}  mg 
ntterenoee  are  tberefon  pli^  reedTiUe  (•«<«,  1 1773)  m  rnM  paru  of 
the  aet: 

1868.  WiUU,J^  in  PtmtUr.  PemtO,  L.K  I  T.  kD.tat  "  AO  Mli  by  whkh  a  (m. 
talor  maj  tttpMOy  dmttof  or  mttiktm  ft  liHwiutMy  iMtnuMftt  ara  la  thair  naton 
•qainteaL  Tbjr  my  be  the  iwaU  of  aoeidnt,  or,  if  lalMitieaftI,  of  farioao  Intentioni. 
It  iothoTibn  r ly  Id  oadi  oaM  to  ■t«47  tU  aat  doM  by  Um  light  of  the  circuo- 

I  in  whiah  it  eoMnrtd.  aad  tho  dodantioat  of  the  toitatar  with  wUah  it  may  h«T« 
i,~.aeoai|«Biid;  far  aaloM  it  bo  doao  ante*  mweMtfi  it  ia  ao  rafooatioa." 
ISM,  ITootfiNra,  J.,  in  Am  T.  AwM,  4  Cow.  MO;  ••  Th*  dodaiatiom  of  the  tettator 
-« in  saeh  oaM  [aa  whm,  by  miMali*,  tha  wUI  ia  torn  or  thrown  into  tha  flra]  eTidenw 
whara  they  ihow  (ha  ««*  ante*.  The  aat  of  eaaodling  ia,  ia  itNU;  aqairaoai,  aod  will  k« 
goremed  by  tii*  intant.'' 

1888,  C.  AUtn,  J^  in  PUktm  r.  DmU,  184  Ifaaa.  8B7  (daelaration*  being  offend  to 
ahow  that  a  taatatiix,  by  aaaoallation  of  a  aaeoad  wUI;  did  not  intend  to  leriTe  the  first) 
«  Sooh  deelaratton*  ware  adadiailda  for  tha  parpoae  of  abowiag  the  intent  with  which  the 
net  wa*  dona.  Tha  aot  itaelt  waa  aonaiatant  with  an  intention  to  iwrira  or  not  to  rerire 
thaeariierwiU.  Whathar  it  had  tha  oaa  affeet  or  the  other  daModad  apoa  what  wm  in 
thamindotthataatftUK'"  , 

It  follows  thftt  deekntions  of  intent  nutde  afUr  tktaeltA  teftting  or  the  like 
ftie  not  verbftl  parts  of  the  ftct^  and  en  men  heaisfty  a-jsertions : 

1854,  ScWm,  J,  in  ITaMnaaa  ▼.  ITUtaqr.  11  W.  T.  187 :  «  [Statutae  oonoerning  nm- 
eation]  leqnira  .  .  .  some  aet  amoanting  to  a  virtaal  deetnietioa  of  the  will.  ...  Mm 
wordi  alona  wiH  in  no  eaae  aooont  to  a  ravoeatioa.  Under  thaae  atatatee,  therefore,  the 
only  poeaiblo  porpoee  for  whiah  aridenoo  of  the  deekrationa  c*  the  taatator  ean  be  given 
apea  a  qaaetioB  of  refoeatira  ia  to  aitaUiah  the  ante*  miecanA  in  other  wordfl,  to  ihow 
the  intent  with  whieh  the  aot  relied  npen  aa  a  raroaatlon  wm  dona.  .  .  .  The  fact  tobe 
proved  in  aaoh  eaaea  ia  the  sat  dained  aa  a  loroeation,  together  with  tha  intent  with  which 
itiadoae;  and  aU  danlaratioaa  of  the  taatator  whiah  do  ftot  aaaon^any  the  aet  are  to  be 
legarded  aamera  heaiaay." 

If,  then,  SQch  declftr«tiona  ftfter  the  aot  are  to  be  iweiTftble  ftt  ftll,  it  cannot 
be  under  the  present  principle  as  verbal  parts  of  the  sett  bat  nnder  sodw 
other  principl&    By  some  Oonrte  their  admission  is  thos  saruioned.' 


tad'aattoproret 
bat  to  lapal  any  i 
thadleaeaaf  thai 


ISIT,  n.  &  >.  Craig,  4  Waah.  C.  C  TSI,  TSft 
(daehwatioBa  whan  fonad  in  ■  rooa  with  eoon- 
tarMtiag  took,  amhiatag  Ua  praeaaee,  adiai*- 
tad  "  aot  10  prore  the  tnttC  of  theaa  daalaiaiioH^ 
r  aafaroraUa  eoMloahNi  from 

1  piiiOBar  and  hit  dadiaiag  to 

gira  ioaw  eaaltaaHon  of  the  ritoatian  ia  wSieb 
SawaafooDd^);  I90I,  KawM  CUy  Star  Co.  *. 
Cariide,  118  C.  C.  A.  ae«,  lOS  Fad.  S44,  SM 
teeeaaad'f  espbnatioaa  at  the  tiaM  of  eattia  brtag 
fcaad  ia  bia  poMtaaioa,  adatttad);  Pi./  IMl, 


8tato  ».  IMm.  m  Vt.  441  (kuna^  of  a  Mte'l 
dafaadaat^  dadaratioai^    ' 


_^  whan  tddag  it,  a*  to 

bdiartnc  tt  to  be  one  hM  by  hfaa,  adtfitlad  boA 
aa  Tarbal  acta  and  aa  wWHag  tha  lahiann 


otbvwiM  to  ha  diaiwn  fiaai  Ua  failare  to  Marck 
for  Ua  own). 

*  ISH,  Thoanaaa  •.  UpdagratT.  3  W.  Ta. 
SKLJM, 

The  toDowtag  raliag  aaaiH  to  fall  nnder  tU) 
Vfiaeipb:  iSST.^nith  c  HoUes,  58  Kan.  5S5, 
•0  fte.  447  (cfacBaMtaaeae  at  the  time  of  em- 
eatiag  a  mar  aot  eaUad  a  wOl,  admitted,  tin 
qaaaHim  ialiig  whether  it  waa  to  go  into  effect 
apon  death  or  waaft  gift  iaUr  titu). 

*  Tha  eaaaa  at*  eoaaidarad  aiire,  {J  17S«- 
17S7.  CoaipeM  alto  the  aaaaadted  ante,  fm; 
(dadaratkna  of  gVlL  whan  a  teatator's  dec!*- 
laMona  m  to  aa  aiiaauiaiial  are  aometiBM 
farolNd. 


Moe 


M176«-17»7]       VmiAL  ACM,   BEyoinro  A  WILL  |  irss 

Whether  Of  noCneb  oondnot  u  dqwtan  from  th«  jnri«iiction.  nf  omI  io 
Tr^     bwkruptey  dq)«.di  for  iu  toUl  •igniAeuoe  men  or  le«  on 

»d  .th«t  thwrfor.  U»  d«d«.ti«i  i,  of  .  ,ute  of  mind  («  in  t^^t 

rJ  ^  ?  T  "  •^"^  •ecompwiy  some  alleged  act  of  bankruptcy 
ud  henoe  the  declaration  of  intent  would  equaUy  aowmpany  the  act  K 
.part  fn.m  the  wording  of  the  rtatutea,  uSem.  legitimate  to  faliTthe  d^ 

^ri'?l"^!f^^"u"'«*^  •HfnificanceTan  otherwl^eqdvJS 
«t  aaj.  5  1774X    Thi.  hM  b«,n  the  attitude  of  the  CourU.  uaiformlj^ 

Xk-C^'!!'^.^"*^^*"*^    The  following  claaai^^lcaaTiSu; 
tnte  the  judicial  mode  of  tieatment: 

rf  JJLfSrnL^;* ^■'  '■  J??T^f  r^  4  ap.  SM :  "  Whe„  th.  dMlmtio. 

ii^v^S.ilM^J^ti!?' •  '^  "  "*y  "^^  '^  «»*•"«"■  «rf  th*  act  Md 
ft«^<»MttteUMi«rtalbaiiknii)tey,HmaybewM««.'' 
1894,  Ami,  C.  J.,  in  Xoimm  t.  Haigi,  9  Moon  217  flctlm  of  th*  hukmnt  — .  -jt i 

K::ilJ3a.7L^r  "• "-  *^  -  •-^' « -•*  —'-  --^^ 

'.  u.  S  ■•■"»»'««■  iwrtHiif -hwiw,  which  he  may  hava  doM  dUwr  ia  farthnw 

25  «:;;r2tifpZ^.'~  wh,* «.  .uf««^ . ,» u  d^wa^LJt 

J'/^'T^'-.V-fa*?^  ^-  f^O^'  1  Q.  B.  51:  ..  The  i«*  .nd  the  InteaMoa 
ITf  i.r^S.*!.'*  ^T^\  •  :  •  ^  Wbatantlw**  pR,T«l  aUunde  i.  the  depert^ 
» from  !»»•:  that  ia  equitoeal;  tha  deelaratioD  made  daring  the  continuance  «f  ttat 
Mt  iliows  tha  intenttoa  with  which  it  waa  dona."  "'""nuance  ox  tau 

Iffifl,  ^»*«-.  C.  JMin  CoHer  T.  Or,gcr,,  8  Pick.  1«8:  «  The  exception  to  thi.  rnle 
«(h«««ay]  is  that  whaa  deekratioas  accompany  aa  act  and  bere  a  tendency  to  Zw 

SI,?  ^^^  ^?*''a»  c«n«ittrf  an  act  eqaiTocal  in  it.  natn«,  his  AotaT 
am  made  at  the  tisM  showing  Us  intsBtioa  was  admitted."'  •"»««»» 

l«.»S?;'S^S:^5;.^''"^"-°'~'  >«.Th,— ..C.--11.4M.AW.MT, 


I17M 


BIAB8AT  SULI  HOT  AFFUOABU.         [Omp.  LVlii 


.r'f 


8iBM  tbtdtokntioo  b  notlvid  m  ft  vwrtel  pail  of  the  tet,  it  awt  ot  conrw 
U  tommfmruntoul  wiA  At  •Utfid  «M  ^  imnkntfttp.    Aajn^ng  laid  l«. 
fon  or  after  that  oondoot  ooald  hava  a  pwaljr  aaaartiv*  fona  onlj  and  cuuM 
not  ba  ivodvaUa  oa  tka  pnaent  priadj^i.    Thk  UmitetioB  haa  canted  i„iae 
appaiwt  jadidal  aneafteiaky.  —  for  aiaapla.  in  oaaaa  wbera  Um  daclamioi 
waa  mada  afttr  tba  dabtor  had  abaeondad  and  whila  ha  waa  atajing  in  a  for. 
aign  oonntry.    Thora  ia,  howwrar.  no  diiBealty  of  pnnoipla  in  laeaiviiiK  imh 
dachmUoiM ;  tba  dilBenltx  ia  naralj  ona  of  het,  in  dateruining  tha  dumtinu 
ot  tha  oonduet  oooatit^bg  tba  allagad  aet  of  baalmiptey.    Tha  limitiitiuD 
ia  atriot  and  inilaxibla,  that  tha  daokntioo  mnat  ba  ooatenpoianaou^  with 
tha  allagad  act  (anlt,  1 1776>    But  aa  tha  eondnot  oooatitating  the  aWeffed 
act  of  bankmptej  maj  aztand  orar  a  conaidanble  pariod  of  tima  —  as  where 
ft  dabtw  abaoonda  and  ataya  abroad  and  than  retuma  — ,  thara  may  be  a  c»ti- 
aidarabk  interral  batwam  tha  mare  baginning  of  tha  oonduet,  i  «.  the  ohg. 
inal  daparture  or  cloaii^t  ot  the  houaa,  and  tha  actual  tima  of  tba  declaratioa. 
Thoa,  though  tha  daclantiona,  aa  alwaya  nndar  tba  preaant  principle,  kounbe 
ocmtempcfanaoua  with  tha  allagad  aat  of  bankmptey,  tha  oonduet  constitut- 
ing that  act  may  allow  tor  them  a  wida  ranga  ot  tima.    This  result,  after 
aome  temporary  mianndaiatanding,  waa  finally  reached  and  solidly  establiahvd 
in  the  English  oaaaa,  and  may  ba  taken  as  sound  and  aooeptad: 

1S12,  Mr.  OritHait,  Baaknptoy,  I.  ttt.  tW :  ••  Whst  a  bmkrspt  dseiart*  at  the  Uim 
of  eonmlttiiit  an  set  ol  hmaknfUy  k  always  rseeiTed  in  srideBes,  whMi  pioT«d  by  m- 

otbw  penon Bm  these  dsebnUons  ban  bMn  gmUly,  I  eoneeitre,  mixaii<Ien(ood 

or  mlinpisiSBled.  Tlisy  amrt  aeeaespany  the  set ;  for  where  wonk  and  actioni  are 
eoatsmpoTMiewis,  thay  eoMtttete  cue  tnnwaaMem  they  Sfe  togethsr  oue  rm  /Ma.  and  the 
wordiaieeTidanaeoltheraaaonoflheaetortheintnitioaofthesater.  .  .  .  What  Lord 
Keoyoo  and  the  Coart  said  in  the  esse  of  Batenaa  «.  Bailey  *  has,  I  eoaeaiTe,  led  mail  V  into 
error  on  this  safajeet.  .  .  .  If  theCoart  intended  to  say  that  what  he  daelarcd  after  h.n 
retara  was  eompleta,  sad  when  he  was  dotag  no  act  eoaneeted  with  it  [is  admimible],  H 
isimsaaaadthedsdaioneaDBotbesapported.  Wbikt  he  k  pespering  to  go,  or  in  the  Mt 
of  goii«,  and  during  hk  ahesaes  froai  hooM,  nnd  edilM  he  k  lataming  or  nnpacking  hie 
portBBaateaa,ete.,whatheisyBkpartof  theaetot  bMdDnptey;  bat  when  he  is  only 
■editatbgsfntare  aet,  or  qiaeUBg  6(  n  peet  one  eenpktaty  inkked,  hk  woitl*  mnIt 
ean  hare  no  omnw  kgsl  operatioa  than  tbess  tl  tmf  othar  man." 

1824,  AM.  C.  J., in  Ramtam  ».  ITai^.  0 Moore S97,  S  Blag.  M:  "In  order  to  render 
saeh  deekfstieae  or  ktteis  sdakribto,  thsy  saast  be  made  or  written  at  the  time,  or  dar- 
ing the  eootiBnaaee  of  the  act  or  vganey  of  the  eiremnstaaeas  ander  which  they  are 
elieited,  or  sent;  sad  here,  as  the  set  of  beakraptey  wsa  a  eoatinwMW  aet  from  the  time 
d  WUIdnson's  depertnre  from  thk  eoaatty  for  Fiaaoe,  .  .  .  thqr  may  be  connderadu 
forming  part  of  one  and  the  same  eontinoing  aet" ;  Park,  3. :  •'  It  k  impoaeible  to  tie 
down  to  time  the  mk  as  to  the  deelaratians.  .  .  .  If,ss  in  the  piesent  oaae,  there  an 
eonneeting  eireometsneea,  it  may,  eren  at  thst  Miss  [a  month  after]  form  part  of  tk 
whok  rtt  fcaM." 

1838,  Part,  J^  in  Auffey  t.  Ofit,  9  Bing;  U»:  -I  adhere  theiefeie  to  what  I  sud  in 
Baweon  ».  Hsi^  |t  k  not  neeaamiy  to  ky  down  the  preeke  tinae  within  which  euch  dec 
krationa  ahall  be  sdmksibk  or  euioded ;  bnt . .  .  it  maet  always  be  eonaidered  whether 
there  are  any  and  what  eonneeting  eiroomelaaeae  between  the  deekiation  and  the  act 
Here. .  •  thoee  eiienmstanoas  are  aUeonneeted  together  as  part  of  ths  same  transaotioii." 

••T.B.tU. 
»10 


hpnme  Court  of  liaMMhiiir!J^H  '  ^•'*'>M». !»  1»8.>  tho 

ttd  the  fact  that  Umm  dodI»2irr^  ,  "^  Phndng,  for  other  Coarto : 
doctrine  th.,.for.  ^0^1^^^  ^J^  «<••'  th«  Vorbd  Si 
«  }m  uoMtfafcctory  In  .ppljTli,.  iZLL  J^'  "'^'^  »«• 
(«*.!  177«);  Md  thfa  ooSKL  to  .h!l  S?»  f^ <«>t«»pc«n«,««„M 
■  kaw  iwllj  out  of  riJa  Tta  iLSJJ®''  A^'  }^  ^"W  Act  doctrioo 
Ph-sm:  ^^*    ^**  •»•**»*"»*•  •xWhitod  in  the  foUowing 

£S^'''5S^2Si-^^^  to  ^  ^ 

•w*.  Md  MMb  •  flMlnMt  for  boud  ..Jki-^  **  •^,*>>w  with  Ids  hoiM  awl 
jHtlenaih.  105  jfc^ 


am 


UAMAT  BUU  HOT  APPUOABUL         [OiAr.  LV||i 


lirti 

wtaiiwd  elMf|»  Um  intMk  with  whkli  tlM  aet  wm  doM  bMoaw  nut^".* 
dMlmtioM  MoompMiTiaf  tit*  m»  my  pwl»iw  to  tbovflit  of  m  ■diuiMil.i« 
•adtr  tiw  pvMMk  ptiadpk.  Bat,  itaet  tbt  erimiaia  iatant  it  itMlt  an  imi,. 
pMMint  iagfMliMit  of  Ite  orioM,  and  ia  not  mmij  *  raboidiDato  meam,  „( 
Montaiidiig  tho  totel  ooapluioB  of  Um  oatwaid  eoadaot.  tho  pment  prin- 
eiplo  MooM  baldly  to  U  appUeiUa^  It  aaaau  man  eomot  in  toeli  ca^„  u> 
«aa  dackiattoaa  of  iatoat  or  aotiv*  aa  iMoivabla  andar  tha  Haamy  Kxcep. 
tioa  for  Stataaaota  of  a  lloBtal  Oonditioa  (anil.  1 1733.  par.  4)i  PractictUr 
tha  laadt  ia  tha  aana  nndar  aitbar  prindpla.  for  daebmtiaiia  at  the  time  u{ 
tha  aot  Bat  vndar  tha abova  Bioaplioa  daokrationa  after  tba  act,  MMrtiog 
aa  aziatiag  atata  of  idiad.  wo«ld  alao  ba  raoaivabla,  and  itt  that  mpuct  tbt 
two  prindplaa  laad  to  diflmnt  laanltb 

i  1786.  OiawliBiialBij  VManaaaa;  VaMac  la  «te  Wfeato  of  •  Oeovw 
aaMaifc  Oiiiiifioliniit  •!»  Upon  tha  prindpk  of  Ooaiplatenast  (poti, 
I  20M)  a  party  for  or  agaiaat  whom  a  atetomant.  oral  or  written,  has  been 
pn^arly  intndooad,  ia  antitlad  to  intiodaoa  oomplamantary  atotemenu,  U 
tha  reaaindar  of  a  ooovaraatioa.  lattar,  or  otbar  attamnoa,  of  which  the 
fomar  waa  bat  a  part  Thia  oarf  of  tha  reaaiader  of  tha  ottaianca  ia  not 
pramitad  bj  tha  Haaraay  rola,  for  tha  oonplamaBtaiy  attaianoa  ia  received 
not  aa  an  aaNrtfam  to  prora  a  faal  aaaartad  in  it,  but  aa  making  plain  iIm 
eoriaot  tanor  of  tha  fiiat  and  fragmantaiy  ntteranoa.  For  axample,  when  a 
atatamant  bjr  tha  onpooant  waa  laoaiTad  aa  aa  admiaaion,  "I  hara  liad  to  job 
aboat  thia."  tha  po^-oard  to  which  ha  latanad  whan  apaaking  waa  received, 
though  writtan  by  a  third  paiaon.  baoaaaa  it  formad  a  part  of  the  defendant's 
admiaaion;'  i«.  not  on  tha  oiadit  of  tha  writar,  Uat  aa  eooiplementing  the 
dafandanf a  oral  atetamnit.  Thia  elaaa  of  oaaaa  ia  ckiaaly  anakgoua  u>  tboee 
alraady  notiead  (aiUa.  |  177<0  in  whieh  Yniwl  parte  of  acte  ara  received; 
here  another  part  of  tha  aama  entire  nttaranoa  ia  raeeiTad,  aolely  in  order  to 
aaeartain  tha  eiaet  tanor  of  another  fragment.  Tha  applio^  of  this  prin- 
dpla of  Ooupletneee  ia  eleawhere  examiaad  in  detaO  (poit,  H  2113-2124); 
here  it  ia  only  to  ba  noted  that  tha  empkymaotof  anoh  oouplementery  atta^ 
1  doea  not  vidate  tha  Haanay  rnlai 


§1788.  •—era!  Fitaeipia.  The  Heanay  mk  forUda  merely  the  use  of  u 
aztr^ndknal  ntteranoe  aa  an  aaaertion  to  eridenoe  the  faot  aaaerted  (anU, 
fl768X  8adianaawoaldbeta8tiaMoial.i<.waahoaldbeaakedtobelieve 
the  fact  baeanae  Doe  aaaerted  it  to  betrae,  praciaely  as  we  ahonld  be  asked 
tobeUeraDoa'aaimikraaaartkmifmadeon  theatand.    What  the  Hearsay 

ttew  Ital  tkqr  AoM  hww  b*M  h«i4W  at 
Wl^jifg  «r  okmctatitiai  the  aet!^aM  n- 
"••»aH»)  i  INa.  KariowWMr,  64  Kaa.  MT, 

••  PKiTSt  laaaT"^       --    ' 

••vafmatkeM 

S6U 


«<  iaiMrt  Mom  aWaeliaiit  mwiI  oat.  admiiud 
ie*  Oa  Mtat) ;  tltl,  Ckaia  *.  CIum-,  g<  N  IL 
Ht. aai, M  AU. US;  laaa,  Ch«nb«»  ^  ttm*. 


iker  ».  KMj,  41  Mhs.  SSt,     7t  Kd.  IT*. 

;  tka  dabto*^  dadotaUoM  -^^ 


60,  M  So.  at. 


H  l76S.im] 


■VHiHiT  urmuiicni 


IITM 

itew  that  Do.  kM»  ol .  id.  bjr  Bo.,  tht  ktur  ofa«Uflort4oii  by  RcTtoDa^ 

MM  •  tMUmookl  MMrtioQ  by  Boa  to  prov*  the  hot  of  ad^  but  ••  ire*     u 
2 Z^TX^ (t*fa««»«*«7)  U«t  Do. obtia»«i  k«^ oTti    «. le 
lkthcto#Mkb.iiigiiiwr«lbyoth.r.vid.nofc  "«b-w  Hi.  «.i«, 

FPUto  hMdi  of  B.l.iru«7 ;  bat  it  i.  ftopn  Un  to  .uminr  >  ,„•  r 

ss::\t2tir'*  ^^ »-  <-  ^ ».«.,  „u.  „d  to ... ....  •::: 

f  1789.  T.inrl.<g.  aoun  oaad  >Mtk^  ■...._» 

^^Iv    ate.   ^        .-  ^  ■■■"^^^^  •^■^■io.^  Moure^ 

WlT^ver  «  uttmao.  i.  oir«.d!r;«S.nt  S11S?7-.TJXhTSr;rjl; 

fMMge.  this diMinotion  ia  npouudwl:  ««uowun 

177J,  fUr^  T.  Mmltm.  90  How.  St  1^.  M7j  aatioa  for  Urn  i«i»i«»«Mt  fc.  .k- 

«»*w  or  tto  fWOTort  ■ppwhiiiiluu  o(rio4«HMi.toiHM:  Um  rfd-*----^— -^ 

rijT?  **,***■?*  •  • :  '■^«fc<ywo«M«.»b.«.,d>;yrmorr,w»'^:::!i^ 

fcr  U»  d«fN«:  "To*  M.4  Bot  amtioa  whM  Um  mwlMtMih  toU  «l^lt  luTi 
pW  "f  M7  dMc  miMi  U  k  by  om  or  othor  .(  hi.  oAom  tatoiri»g  W.  thl.^ 


7"Mr. /■teMM.- 


'HMiMjrinMOTidMMo' 


•Ito,  Md  WM  kimkod  down,  tho  pUntiff  [■ning  for  Uii.  botUrrl  woiSlMt^!^ 

life «XLt^rf22^ ".41^ •'"T:^''  **^) '  - HiUf  »ho  l«M«rtion.  of 
nZTnU  2  ^«  ««»»*•  Th««  i»  •  dtaUneUon,  which  it  nppmn  «o  um  U  not 
"fctenti,  .ttomW  lo,  botwoM  mon  ■tutmnti  m^fe  by  .ad  to%ritnL«l.^t  ^ 

MIS 


11789. 


HIABSf T  RUU  KOT  AFPUGABLI. 


[Chap.  LVIii 


imm.    Tlw  wHuw,  to  >hto  aitt  bmj  wy  that  Iw  aMid<  Inqririw,  and.  in  coMe..u,ncB 
ol  diiMMoM  givm  to  Ua  ia  umw  to  thoM  iaqairlM,  h»  foUowad  Um  priMHwn  Imn 

1870.  MilUt,  J^  in  MMrf  T.  Bamm,  M  Md.  99a,aM :  »  WImn  tiia  qnMtion  i»  «l,«iber 
•  pwty  bM  Mtod  pradMtljr,  wImIj,  or  ia  good  liiih,  Um  infornation  ou  wliicli  be  km, 
wImUmt  tnia  or  fidoo,  is  originnl  and  wiotoriri  oridMoa,  and  not  litanay." 

1809;  Barrimm,  J.,  in  SmUk  r.  WVuit,  06  CaL  9BS,  80  Pao.  089  (a  wUnoM  who  ru, 
an  aloTator,  wUeh  had  oaoasd  tiia  lafuj  in  i«aa^  ttatited  tiiat  Im  liad  hetn  told  that 
Iwrni  «o«ld  ooma  if  bs  did  not  foUvw  oartab  inrtniotiona,  wliieh  iia  dasoribeil):  "  WW 
o*«r  tlM  knowladga  or  infonmtioo  of  tlia  paity  otMiftd  to  ttavo  boau  nogUgout  it  •  fjctor 
in  datamininf  saah  qnaation  [of  nagUgonea],  it  ia  prapar,  for  tha  pnrpoM  o(  t>lio»iiig 
•noil  Inowisdga  or  infonuUioB,  to  sImw  that  aotioa  waa  givan  to  lUai,  and  lh«t  ha  wu 
infonnad  of  Um  faota  wliieii  would  oonatitato  nogligaBoa.  .  .  .  Wliathcr  in  fact  such  m- 
fonaation  waa  or  waa  not  eomot  ia  inuaatarial  for  tha  parpoaa  of  detamiuiDg  its  admit. 
sifaUitjr;  and  haaoa  it  is  noobjaetion  to  iti  adnisrion  that  it  waa  not  given  uuder  th* 
aanetioa  of  an  tmOi  or  that  (ha  oppodto  party  had  not  tha  opportunity  of  oroia-exainiuiug 
thainfomaat.  Tha  truth  of  tha  information  b  a  diatinet  iiwna,  and  must  be  established 
by  eompatant  aridanoa;  but  upon  tha  thaofy  that  tha  infonaatioo  waa  oorrwjt,  the  plain. 
tiS  in  tha  pnowt  instaaoa  had  tha  ri^t  to  show  that  tba  defandaat  had  received  Miek 
informatiou.  .  .  .  Snoh  aridanoa  is  admitted  for  tha  purposa  of  wtobHehing  meielT  the 
nttaraaea  of  tha  worda  and  not  thair  truth." 

On  this  principle,  the  Heusay  rtle  interpoeee  no  obataele  to  the  use  of  kt- 
ten,  notiflea,  ml  informationa,  rapntation,  or  any  other  form  of  verbal  nUer- 
anoea  by  one  penon,  as  oiicamatantial  evidence  that  another  person  had 
knowledge  or  belief  as  to  the  ew^Mif  ekaraettr  or  intenHoiu  dt  the  deeeiml in 
a  homicide  case  (atU$,  §}  247,  248X  the  inampetaut  of  an  employee  (§  249), 
the  VMUMM  tMtun  of  a,%  animal  (§  251),  the  dangerou$  eondition  of  a  place  or 
a  machine  (§  262),  the  inaolvtneff  <w  lunacy  of  a  vendor  (§  253),  the  clla^ 
acter  of  «Mm  gootU  bought  (§|  265,  269),  the  /aMy  of  repretentatiom  nude 
(f  266),  the  gwilt  itf  an  arrattd  ptrson  or  the  dai^troH$  tntaUunu  o/amob 
m  riotoQs  assemblage  (§  268).    In  the  same  way,  when  a  person's  faUvn  to 
eomplain  of  a  rotbry  (anU,  {  1142)  or  of  a  raps  (ante,  S  1134)  is  taken  as 
evidence  of  a  btlse  claim,  the  motives  im  the  silence  may  serve  to  explain  it 
away,  and  tiins  it  may  beoome  proper  to  learn  whatever  direction  or  informa- 
ti(m  was  relied  upon  as  indndng  the  silence.    So  also  where  tilence,  when 
a  denial  would  be  natuml.  is  treated  as  equivalent  to  an  admistion  {anie, 
§  1071),  bie  reason  for  the  silence  may  serve  to  ezj^ain  away  iu  import,  and 
thus  the  informati<m  giving  rise  to  the  sUence  may  beoome  admissible.   De- 
partue  after  a  diaige  made  may  evidence  eonsoiottsness  of  guilt,  but  the 
prior  receipt  of  a  pressing  telegnm  may  repel  Uiis  inference  (ante,  §  281). 
An  emotion  <rf  emgar  «  hmIks  may  be  caused  by  information  received  (ante, 
}  389),  and  thus  the  oommunicated  utteraneee  may  beoome  admissible.    In- 
tan4t]f  may  be  indicated  by  the  mode  of  conduct  upon  information  received 
(«nt$,  §  281),  and  the  oommnnioaticm  thus  becomes  admissible.    Good  faith 
and  diligtnee  in  a  worek,  either  for  a  document  said  to  be  lost  (anU,  §  119i;) 
or  for  a  witaess  said  to  be  absent  (aa<s,  1 1313).  may  be  evidenced  by  the 
replies  made  to  inquiries  which  thus  appear  to  be  fruitless ;  and  the  informa- 
tion thus  given  becomes  admissible  for  its  ciioamstoatial  value.  Soakogeoi 


H  1769.1797] 


SUNDRY  UTIKRANCEa 


f  1790 

/WA  *i  iU^ng  a  domnunt  my  «xcum  iu  non-production  (aiUe  I  1198V 
«d  d»  mformOion  which  induced  the  d«itruction  my  thu,  hniiivlw^ 
Whrther  the  f«,t  tut .  pe«m  .lleg«l  to  be  de«i  hM  ci  hT^?  W  ^ 

There  may  be  other  iaatanoee  of  a  similar  nee  of  i»m  mnnn*.  „♦♦— 

rrnT^tieirsLreS"-^  -au.n? --ai^isr- 

^.  emouon.  or  the  like,  may  be  evidenced  by  hi.  «tte^^2;r„«d' 

ujg  indirect  inference,.  Utterence.  of  the  former  «»t  may  be^^iv^3i 
Je  Excepuon  for  Sutement.  of  a  Mental  Condition  (anfoj  17^^  YetTach 
^  Z£"Sn:-  •  -"•S^.^f <««-  "•  "  I  knoi  that  Doe  i.  inSven"" 
ZLTCtheS""*  '"^  circn-tantiaUy  indicate  a  a^c  atate 
To  such  a  nae.  then,  the  Heanay  rule  makes  no  opposition,  because  the 
ntte«nce  »  not  used  for  the  «dce  of  inducing  belief  inVy  ass^rtto^rmay 
mt^.  The  assertion,  if  in  form  there  is  one.  is  to  be  dirTS-ad  the 
u.djr«=tmferenoe  alone  regarded.    This  discrimination.  thoJS3'aX^ 

Sappoee.  for  example^  a  witness  J.  S.  to  have  testified  to  seeing  Doe  in  W 
nj  m  a  house  on  Cedar  Street.  Doe's  presence  at  the  time  bdn?  IS 
The  opponent  wishes  to  show  that  J.  a  is  mistaken  and  that  the  ireTi^n 
w«  not  Do|.  He  ofTere  the  testimony  of  one  who  in  Febro^^Jj  a 
jjd  aeked  hun  if  he  had  seen  Doe  lately.  J.  a  then  re^^^\ 

^.S  .i!"  '^"  "r"«  •'  "'•  '*»''"•  '^  opponent'^ffg  rJrf^to 
pmthatthe  pereonwhom  J.atalkedwithatthe  bank  was  rS.^'LoJ 
?Jdi?J.w  iix  i!!!?"""v"  ^•"  ""^  '^'^  .Mertively.  to  prove  that 
«<tentood  that  the  assertion  is  incorrect;  and  he  o£fen  the  utterance  for 
^^  vdue  M  indicating  that  J.  a  believed  the  pereon  Eoe  T^!Z 

iMy  Here.  then.  J.  a's  utteimnce  has  two  possible  uses. -its  testimonial 
1  IrT?"*^!  uje;  so  fiir  as  the  former  is  cono^ned.  the  H^ 
™ie  .pphes,  b^t  to  the  latter  the  Heanay  rule  has  no  appStion.  aT/ 
»  evidencmg  .«uty  or  insanity,  a  tesUtor-s  statement.  « I  .mZ  KiS of 
Womey."  or  - 1  have  a  milHon  dollare  in  the  bank,"  mi^y  be  trerted  ehh« 
2«on„lly  or  cinmmsuntlrily ;  so  ftu  as  it  is  offered  LumSaSy  „ 

mdK^ting  a  delusion  in  the  testator's  mind,  it  is  not  obnoxious  to  the  W 

MS 


I 


1 17W  HEARSAY  RULE  NOT  APPUCABLE.         [Chap.  LVIII 

■ay  rule.  It  is  immaterial  whether  or  not,  in  the  caa«  in  hand,  the  asaertive 
or  testimonial  use  might  be  improperly  made  by  the  jury;  the  judge'^  in- 
etructions  are  the  corrective  againat  thia.  On  the  principle  of  multipfe 
admissibility  (antt,  §  13),  if  there  is  asy  relevant  circomstantial  use  the 
utterance  is  admissible  for  that  purpose.  The  discrimination  between  the 
two  is  pointed  out  in  the  following  passages: 

1864  5eW«,  J,  in  Waltrmm  r.  WkUnif,  11  N.T.  1B7:  "  Tlis  diffanne*  i«  ceruinlr 
wy  obvious  betwMD  rMtiTing  <i«elM»tioiM  of  •  tsttetor  to  pmr*  •  distinet  •xtornal  fact 
n>A  ss  dar«M  or  frrad,  for  instMos,  snd  •■  evidene*  merely  of  the  menUl  oondition  of 
the  taiUtor.  lo  tiie  former  ess^  it  m  mere  hemay,  .  .  .  wiiUe  in  the  latter  it  i,  th, 
moat  direct  snd  eppropriate  epeeiee  of  eWdenee,  ...  and  the  same  eHdenee  ii  jdmU- 
sible  in  every  soeh  eaM  as  in  casee  where  insanity  or  abeointe  inoompeteney  of  the  t* 
Utor  i«  Alleged.  ...  The  difFerenoe  between  the  two  eases  oonsiate  in  the  different 
nature  of  the  inqairies  inToWed.  One  rebtoe  to  a  Tolnntaiy  and  oonseioos  act  of  the 
mind;  the  other  to  its  invotantary  state  or  oondition." 

1868,  Colt,  J  in  SiaOerr.  Bumtmui,  99  If  ass.  113 :«  The  pnTions  deelarationi.  of  the 
tesutor,  offered  to  prove  the  mental  fasts  involved  [eompetency  to  will],  sre  competent 
Intention,  purpoee,  mental  peeuUarity  and  condition,  aie  mainly  aseertainable  thronirh 
the  medium  afforded  by  the  power  of  langnage.  Statements  and  declarations,  when  'he 
Mate  of  mind  is  the  fact  to  be  shown,  arf  therefore  received  as  mental  acto  or  conduct 
The  truth  or  falsity  of  the  atatement  ia  <rf  no  conseqaenee.  As  a  narration,  it  ie  not 
rsoeived  as  svidence  of  the  fact  stated.  It  is  only  to  be  ased  se  showing  what  manner  of 
man  he  is  who  miAes  it" 

It  is  worth  vrhUe  to  emphasise  the  legitimacy  <rf  this  dicumstantial  aspect 
of  such  evidence,  because  it  incurs  the  risk  of  being  igntned,  through  a  judi- 
cial disposition  in  part  to  account  for  it  by  the  unmeaning  shibboleth  of 
res  ge^a  (pott,  §  1796),  or  by  the  Exception  tat  Stotemente  of  a  Mental 
Conditiim  (anU,  §  1715>  The  evidence  is  circnmsUntial,  not  testimonial; 
and  it  is  therefore  not  obnoxious  to  the  Hearsay  rule,  nor  necfb  for  its  admis^ 
sioii  any  Exception  to  that  rule.  No  doubt,  in  givmi  instances,  it  way  be 
difficult  to  distinguish  a  genuine  circnmstaniaal  use  of  utterances  for  this 
purpose ;  and  this  difficulty  has  already  been  considered  (anU,  §  285);  but 
isolated  instances  of  difficulty  need  not  prevent  us  from  recognizing  the 
plain  prindple  in  its  ordinary  unquestuMmd  uses. 

These  various  circumstantial  uses  have  already  bera  examined  in  dealing 
with  the  different  kinds  of  circumstantial  evidence;  and  the  precedenUare 
collected  under  those  respective  heads.  It  remains  here  merely  to  note 
briefly  the  chief  kinds: 

(1)  Utterances  are  receivable  as  evidencing  indirectly  intanity  or  other 
organic  mental  condition  (ante,  §  228)  or  as  evidencing  idiysioal  condition  ai 
to  Ulnem  or  the  like  (ante,  §  223). 

(2)  Utterances  indireoUy  evidencing  knowltdgt,  Uli^,  eoiueiousnes*,  and 
the  like,  are  equaUy  admissible  (anU,  §  266).  Some  difficulty  may  here  ariae 
when  the  fact  of  belief  or  consciousness  is  itself  o*  doubtful  relevancy.  The 
quesdon  of  the  propriety  of  such  an  inference  u.^  for  a  parents  declara- 
tions of  Itgitimaty  (ant^,  §  269),  a  husband's  or  wife's  declarations  of  mr- 

2Sie 
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■a  exiting  »a/  (..o,,  .<  j,7l  1739T!„J?^J1?   f '^»*>«>»  <»  «>ntento  of 

<*»  <m  the  pwt  of  the  eiilw  «»  5i  .^  ^^'  •*?'«^.  «>'  otker  mo- 
one  whoee  .Ute  of  r«ndi:rj^^^  f  JJT^'j'''^'  '^^  P*"""  ^ 
M  to  be  aacertained  (aiU«.  8  OBOV    a  tZ- '  i  •       ^' "  "  *  witness  whose  bias 

with  a  aM»  or  notoM  <uwmUa«  h.™  «Z'  ?         ^    Utterances  connected 
««onabIe.pprehensiorSr«^ZtT"''i«^''^  Asmdicting  the 
on  a  chuge  of  mUawful  «Test  o?uC  thfi:'/*"!'''^""^^  "^^ 
the  mob's  doing,  is  .dnussible  (an^t7m    "'"T**?""  «i-«  to  him  of 
then,  was  in  fact  an  aUmn  and  firrf  dLno«  i„  Jk         '"^^'"'K  whether 
bring  not  only  ia  a  civil  case  a  Sca?on^,?K       «'?"""^ty.  thi-  alarm 
crimind  chaige  a  part  of  the  n^tl  Z^^  S"^'T  *"•'  "^  °"  * 
presaions  of  alarm  of  various  pe«L.  in  th?        -  '^"°«  *  '^^^  »J»«  «- 
•how  their  fear,  either  as  ciTuSJil^vS.  ^T^^^'^y  "«  •d»>i«ible  to 
««rtions  of  .  mental  »^(^ulm^  ^^H  '^^  "  "  '^""•y 
J.e  mob.  whether  .nUtioua.  viile^'  V2L^  t.  ""''"■*^  '""^  '°*«°t «' 
by  the  persons  composing  it  awde^w  !S!7  m'     •  "I«*"»°"  »'  intention 

the  only  question  of  difficulty  heiTfe -k!!^  .f^' '  "^"^  ^"t  usuaUy 
naponsible  for  the  doiZ  o5  the  Jh  «  ".*^'  '^'^  "^f  ^  n»de 
i  1079X  ^^  *"  *'••  '»"'•  •»  •  Jo«t  actor  with  them  (ante 

§1791.  0ttWMoe..«^ta,told.«tlfr«-^«  

serving  to  identify  are  admissible  as  .nv  .^  ^^  "  ^*^^  Utterances 
would  be  (ante,  §§  ^CMlsT  UtlJL t"  ^rtT'^'r  °'  '^'"^-tion 
tie  the  commonest  instances  of  thT«r.T  *  ^  ""'' '  *^"'''  "  »  P"** 
b«ve  a  real  ,^rnce  for  tharjimx^  JSl"  "^•"  «d«»i»rible  so  far  as  they 
^troducing  a  h««.y  .«lw^n?4^)"%rL"*"'^  "  '  P"*''^*  ^ 
hie  name,  birthphwe.  famUy.  or  hrHke  iu«  .v^i  kJ!^^  ^'Z  *  P*^ '"•  »» 
their  more  common  use  »  io  f^h  2. tfe^^  ^  L  '"^'  '"' 
-related  as  he  claimed  to  be  (ante  U  ^0^^? V^  ^"^  "^  ^^ 

witnew  indioatine  Mm  ara  T««.,«ku  *•'****?**•  ^®  ntterancet  (rf  a 
principles  noted  ij  STp^S'I^^L  '."r"*  ^"^  ^"'*-  «  »»«>  «»  the 
dicions  are  admitted  ^T^oZu.  U  ^"!!?  v*"'*  "  «'/^'«- 
t«ting  an  inconsistency  whfch'Sl  tt     .:"^'^'^t  me«ly  .s  consti- 

the  other  statementJheirii'C^yLlS?,^  °T  '"  °'"'  °' 
1>7  the  Courts  (ante.  8  lOlg)      SnT!?  '^'^°"*  "  nnrformly  prohibited 

-yt^explainit^rbyS^ert^eesTr^loir^  '***«--' 

Bent*  to  corroborate  a  iritness  .«^^5^'  ^  *^^-    Cow^tent  sUte- 


I IW  HEAHa^T  RULE  HOI  APPUCABLBL  [Cbat.  lviij 

fomgomg  nwtMBBt  the  uttemiiM  k  lued  othenriM  than  «.  m  Maertion  m 
be  oiedited.  and  thoefon  the  Heuwj  rule  i.  not  applioaUa 
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11795.  au^  Mid  M—fa,  t  tfc,  »— fc  ThedtoewBonofsomeofthe 
fw^goiDg  dootnnea  u  eommonlj  cmied  on,  in  judicial  opinion,  with  more  or 
iM  nae  of  the  phrue  "m^Mto,"  a.  the  name  of  the  doctrine  under  whicii 
oertain  kind*  of  endmice  noeive  aaaotiim.  Thia  phraae,  it  ia  conceded  on  all 
handa.  la  inazact  and  indeBnite  in  ita  acope,  and  ia  ambigwua  in  its  sua 
geation  of  naaau  for  the  dootrina.  If  it  were  poaaible  to  my  that  itl 
^^t'^P^''^  m  etjmology  or  in  usage,  to  any  particnkr  doctrine  it 
would  he  aimple  enough  to  awMrtain  thia  doctrine  and  to  urge  the  restriction 
of  the  phraae  to  the  one  n««iing.  Or  if  the  phraae  genuinely  indicated 
aome  independent  principle  of  evidence,  existing  in  its  own  right  and  not 
otherwise  named  or  namable,  nor  attributable  to  any  ether  place  in  our 
system  of  endenoe.  it  would  be  aOoMhle  to  pieaerve  the  name  for  that 
pnncipie. 

But  ndtto  of  th.«  things  is  frue.  The  phrase  hu  nothing  to  entiu'e 
Itself  on  either  gromd  to  pnaemUon.  It  haa  had  various  uaes.  But  it  is 
ambiguoiia  and  unmanageabie  in  all  of  UMm  The  doctrines  to  which  it  has 
been  applied  posaeaa,  aU  of  the^  a  right  to  eristence  under  weU-recoRnized 
preenstmg  pnnciplea  and  can  be  explained  without  a  resort  to  this  phrase 
No  more  can  be  saM  for  it  than  that  it  haa  been  much  uaed  in  the  course  of 
the  development  of  some  important  aspMsts  of  two  of  these  doctrines  The 
elusive  history  of  ito  usage  has  been  aet  forth  in  the  foUowing  passage : 

SZl/^ni;;*!^  T*°' '».■'  *^  ♦-»  —  to  hare  been  quite  untechnid;  it 
ZTSl  J^  J^  VTT^'  ?  ""^  Th.pJ.riU  K>».tiL.  indicated  no  «, 
S2-^S.!^Jilf^  .l-«l.nt_fMte,  tn,»mM»a,-^  th.  deUiborpar- 

j__,_    ., '         ^  '  ^^"  ■■  ■"■■•  WBSS  WW  aaoald  express  by  ika 

iiT^^IlZLZT"^-^  trwaai^lo..    »ow,  haw  ««.  tU.  term  i^our L» 

STrimf  1^2:rt!l."^^^ •  '^  «*••* *•«*«.  9»  H<m.!l's  State  Triaia 

«!Zr^!f!ii^  ■*■"*"  probabfynpon  the  ,«>«nd  thatjit  i.  it  to  he  p. 
tTTiS,'  £!       ^„'*  PJ»to  upoo  th«  sahfeet '  .  .  .  Ths  phrasi  k  not  found  ag«o 

£??  t^TJT  ^  This  wa.  one  o<  Lord  Kenyoa'a  kts«  ^^.  i,,  one  of  th« 
•M^aai*  <»'J>^  «««-«*  w«  tnd  the  ««m  pb»sa ;  in  Bsb.«.  .  Kern,,  *  flap  2M 
CUIM)  Lord  Ea«*o«agh  »•«,  •  Wh».  i«  ,J«|««o.  U  the  bMkr;.5>r  ..  ^d 

rV?y  ■  •  •  •*  ■•7  b««»i«l«ee.'  In  IMl  PMfa',  .j^  of  Brides*,'  wa.  p*. 
!r_;  ^L^Ti^^  ""^  if  ftat,  nor  ia  it  ja  B^lar.  «•  Gilbert,  or  «iy  of  fe 
•••r  tew  biwlti,  before  lU.o*itaH7.,Bwhieh  the  a»bji,trf,ri*»ee  is  deaJt  with.    The 
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which  Cmui  k  n>i4  /»*  u .  -_j         — ■niBOMon,  wbieh  of  ooan*  inoin.!^  »u ..  ' 


«"*i  Md, aoeoniing  to ^ Dhnl^n^i        «  V* *** *""'«*»««i 


!-«-«-««  indi«ti«,^'^^**«*P«»  of  thonu^,..    ll.i.  p^.^,  j. 
•««-togoo«o«l,  OM  it  onTlt  wir^'^^!!l'?.?*''"f,V  ^^  «"«bo«>agh  .bo,  in 

««ti-., -prints  in  1810.thrpSif  ^*^,'*'^?^C^^  An^rtSn 

o<  M  .g«t  i.  r«»ir.bl.  JrlS^hTl^  *  **;  ^^'  *"  '^"g  ^«>  the  Sfe^ 
M"»  to  m^  tr«M,etion  whST^n-  ^T^""'*' '  '  '^•t  i.  iid  by  the  ^^Z 
Joe.  ^njt  tgSS  L'^tLX:?  ^^'  -I" J«^'«S^  .X 
m  Um  bw  of  OTidenoe  toon  nfteVtha  bMrinnTJf^^u-  "^P""**.  then,  wh  f«rly  afloat 

(nrf.  ^  p.  202)  ho  Mid :  .  Hi«./b1*ton^K??^  ll'^  '*""»»'«^  «  ^814 ;  in  it 
.^.  Bnt^h.Ting  tha.  Intnrfnort  tte  £if  ?L'^^^^  .T**"!-  "  V^  of  the  ,«  'gZ.',. 
•ad  labetitnted  for  it  the  Bnribh  JS!?!!:^^''  "°"*  ia  the  fourth  edition  ri81» 

s^S""'"  '**•••  8»«krssi2'ht'^ri^'ri,'\«^'""'^'^ 

"Jii  the  phrMe  ra  gutm.  j^  to  the  l«fa»l!-J?  ^  !  ^''*'  •***  then  Md  tXmvn 
-  •  "  •'  ^t™.  ••  it  eeenu  to  be,  thM  ttie^h^a^      the  cue.  i„  „ri„g  u,i,  j, 

ta- "»W^ •Pineh.   They ooild  mit, To  CuSS^ft!^'*  •'P^««  «  on.  that  g,,, 
«%  ".ore  eon««i«,t ,  whtorerTStip^iSlu  ^Jl^  '"'""f' '  *^  "«^«'  *'  ^o-id- 

•aSi^r^^irrtir::^^ 

t'^"*  l^/  its  n^igjy  it  ^ST^^^  ""'  ^"'"''P'''-    I'  "  harmful. 

fere  *bo«7  to  be  wpttdiirtirf  ^  fir  iinatauoM  <rf  both.    It  ought  there- 

^*o««  Ut  bTSSiA"  'j^*"^  t«~-i-  »«  legal  phLeol^. 

»«««<L    Wo^  Of  evideno.  can  be  created  or^ 
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plied  b]r  the  mow  mattering  of  a  shibbdeth.  There  en  wofde  enoagh  to 
deeeribe  the  rales  of  eridenoe.  Eren  if  than  wen  no  aooepted  name  for  mt 
or  another  doctrine,  any  name  wovld  be  preferable  to  an  empty  phnue  so 
encoorRging  to  looeeneae  of  tiiinking  and  onoertain^  of  deeiaioii. 

It  theref(M«  remains  onlj  to  note  here  ti»  Tarions  dootrines  with  which  the 
phrase  n$  gtatm  has  been  with  any  frequency  associated,  and.  so  kr  as  ther 
are  doctrines  of  eridenoe.  to  refer  to  tiie  heads  under  which  they  are  jwoptirlr 
determined. 

§  1796.  DooMase  of  BtMsmm  to  wkleh  tkeVkraee  ia  applM.  (1)  The 
meet  frequent  application  of  the  phrase  ia  to  the  Hearsay  Exception  for 
Sponta%«ou$  Exdamatio%$  {antt,  §  1746),  i.  «.  statemeato  made  dunng  or 
after  an  affray,  a  collision,  or  the  like,  used  to  prore  tiie  hots  asserted  in 
the  statement  This  Exception  has  ita  earliest  illustration  in  Lord  Holt's 
ruling  in  Thompson  v.  TreTanion,  in  1693 ;  so  that  the  doctrine  may  be  said 
to  have  been  recognised  before  the  phrase  rta  gtitm  came  into  use.  Never- 
theless, the  development  of  this  doctrine  did  not  b^gin  untO  after  Aveson  t. 
Kinnaird.  in  1806.  when  the  phrase  in  question  had  begun  to  be  freely  used 
in  connection  with  it;  and  only  s|nce  the  middle  of  the  1800s  has  it  been 
possible  to  say  that  thia  Exception  was  firmly  established.  Its  application 
has  almost  inTariably  been  made  in  terms  of  ru  gmtm;  but  this  does  not 
mean  that  there  is  any  anomalous  doctrine  which  must  be  recognized  by  that 
name.  What  is  actually  dme  by  the  Courts,  and  not  what  name  they  use, 
is  always  the  important  consideration  in  dealing  with  a  rule  of  evidence; 
and  since  what  they  do  in  this  instance  is  to  admit  extrajudicial  assertions' 
as  testimony  to  the  fact  asserted,  the  plain  troth  ia  that  they  have  recog- 
nind  a  separate  Exciption  to  the  Hearsay  rale. 

(2)  An  almost  equally  frequmt  subject  for  the  application  of  the  phrase, 
and  a  more  pknsible  and  nearly  legitimate  one.  is  the  Verbal  Act  doctrine 
(aa<<,  §§  1772-1786X  Here  the  uttenmce  is  admitted  as  a  verbal  part  of  an 
act.  £  «.  of  a  res  gt^.  Had  there  been  no  other  and  ooofnsing  associations 
of  the  phrase,  it  might  suiBee  as  a  name  for  this  Verbal  Act  doctrine.  In 
the  development  of  that  doctrine,  the  {dnaae  has  beat  constantly  used.  Bat 
here,  again,  the  rale  of  evidence  exists  (and  in  some  of  its  aspects  was  ac- 
tually evolved)  without  any  help  from  the  phrase  «  m  peito."  It  f oUows  from 
the  very  nature  of  the  Hearsay  rale  that  utterances  uied  not  assertively  but 
as  a  part  of  some  otjierwise  relevant  act  are  receivable  as  not  obncxious  to 
the  rale ;  this  is  inevitably  true  on  principles  otherwise  fixed,  and  would  have 
been  equally  trae  had  no  mention  of  the  Latin  words  ever  been  made  in  our 
courts  or  our  booka 

(3)  The  phrase  is  also  found  sometimes  employed  for  utterances  admissible 
as  a  TpaH  of  th»  imu  under  the  pkadinge  (anU,  §  1770).  This  use  also  is  not 
inapinopriate,  so  for  as  the  mere  toanshtion  of  the  words  is  concerned.  But 
the  material  feature  here  is  that  the  utterance  of  the  wnds  is  a  fact  in  issue. 
To  speak  of  them  as  re»  geetei  is  at  least  half  correct,  for  all  matters  in  issue 
are  things  done.    Bat  not  all  things  done  an  thii^[s  in  iaaueb    The  admit- 
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tiDg  eileaiiutMm  is  that  the  nttoniie>  i,  ^^  ^  ^^    , 

mental  condition  is  noTirSSl^  '°.i*?  '"°PJ«ynent    A  statement  of  £ 

rtstement  to  •ooomJL.y  «^  b/S. /JT"* f ^  °'  -—.require  the 
not  necesswily  contriSJe  tothe  J^twtS?""* '  ^."*L"  **•"  '•**""  ^°"M 

•w.    It  then  semHLw  ^ZT^  !^  "  *°^  P™*^?''  °'  «^<»~««  ''hat- 

--0-.  The  phrase  -  m  iiote  "  hL  h-T,:  ^  •  *  »«'l*«*o''-  Ad- 
«»juring  that  if  is  'ora^Anl^^^'l^^^T:  *"^  'f  ^""^'''^ 
of  evidence  proper,  and  even  toXt.  Snf  i      ,^  '  ^'  **""'""  «'  '''^  ™l«« 

Highway,  the  g«.S2  of 'Se'&rLl  Iw^J'S  ii*"  *  'fi^*  ""  '"^^ 
of  the  re*  Mtto" »    Or  in  ..  .J:      *     •  .         '^^^^  ^  J»  proved  as  "  part 

Or.map,o«»utionf«h^STa^;Sl'*"  f^  °'  the  «,,«<«.-. 
coodder^  as  provocatioo^ucL  th!T  1T^  ^°"«  **'""'  »  °°t  *»  ^ 
^  of  the  «,^?%^"2  X^.^  ^^"^  becau*.  it  is  -  not 
doae  but  ignoAZm.  iChw  dSZ  J?„5  T^  .'•^'.''"t^ng  can  be 
wherever  it  belongs  by  its  own^t^n  ^  u"^°"'  "  *°  »«  ^^^^ 

Wuoa.  into  the  ifw  of  e^ZetSSr  ^Z^^"^-  '""^'  "  P~^"*«« 
the  term  "  m  gatrnJ-  '  """'«•*  '''•  improper  invocation  of 

4'cr»t!^ty*'in1rurdSrJ^^  *'!r  ^.  °'  "-^'^-  l""  been 
«d  for  the  i»^uTa'i:;;,^i::i*%Te':^  ^S"S'  '-»»•«  -»•  of  an  o^ 
.nilable  to  charge  thTSSTI'hJ  Ilf^  wdadmissions  of  an  agent  are 

!»^conspir.;y/ft^";^.^'';:5~  theyoeou„«i  in  the  dumUon  of 


^  ■  J«Anoa*.  Ch^iMui,  |»T  lU.  48S,  SO  N.  a 
*  BmmImiii  ».  ftM,  33  Ala.  set. 
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wMhtWgMrt  to  Mm  ItlMBDi  MtiiiiilM  ma  1— rfi»«  «i«t^  _i,  -^ TTT:^"^ 


i  tmi,  at  mm  ■WMftnte,  th«>  kaaMtkMvai 
lt.MidM»ptttof  tlM rw MM;  tt^LMla ptaM adds vM^T^mJA « . «r    !! 


lll^^^^lH: 
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11800.  JtoorfcOTiM»»,H— «».a— i-y       ■  .  

ll»e  juiy,  in  iu  original  fanction.  wm  a  hX«r!I!«r^  "^  "  ^"'»*'»» 

•abject  of  Um  wom.  and  w^T-ii--!^     "owledge  <rf  their  own  npon  the 
Mtbe  lOOOe:  P"™**  'or  oentnnee, and  it*  .oope  ie  mn  ae  kte 


"" 'oftUTtaton^wCir 

-■"*■'     '  klW«lM)(t  to  tij 

«n«iMMrrid«ia 


>l9«Utkthi7Bi9b«< 


» INN  gi««B  L_     „^  ^ 

»jhmn  aridniM  fa«m  thifr 
...  MBMtiMi  an  tiMt  wkat  b 
r  kww  tht  wttoMMt  to  b»  e<%. 


i"nL''f„^SSVXr'l.^£^jL*'i"''  "  -«•  trien.  ^  evi. 
bj  becoming  Iha^om    AJT^  ■Tff'ifoweinphi-iwd.a^i  ended 
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td  Hnw  iw  wmmm  ■•«■■  anrag*  gmMr  aad  mor* 
TW  piwHir  AwMMslllMjwy— MkatastHm— pvwtob*  MMireliM, 
»mI  iMOIyiM  OMlwiM  PMH4,  tlHir  Mtf  OMi  wkib  UmI  •(  tka  ottw  witoMM  ww 
■on  Mid  aMM  MlMd,  ntaW  apM,  aad  Mgad  aboMl  wttk  nlas.    It  k  twiiruing  to 
■M  hew  •lowly  Umm  NMUtt  •>■•  abwrt.  .  .  .  Tw*  thii^  alMrf  e«l  pronaMnilv  'n 
VMiglMw'keplBiM  in  BMhal't  Ow:  1.  Tlw  jwy  aw  jwdgw  «<  trUMm.    S.  Tbejaet 
upoa  sriiiMM  o{  wMeli  tiMCowt  lia«MMlUHI  udMjr  rifMfMlljrdMidavaMnwlth- 
oat  my  tvfakrtw*  pablWjp  gifM  for  or  H*iMt  oMmt  pw^.    It  wm  mw  two  liundr^l 
yoan  tinoo  FortMaw  wioto  Mo  book  m4  tbewod  wif  imi  toottfyfag  ia  opon  ooort  to  Ux 
jory;  Mid  M  wo  mo,  not  yot  bat  tbo  Joiy  loot  Mo  eld clMmotor,  oo  Mag  !■  HmU  •  Uxlv o( 
witnoMN.  .  .  .  A«  tkiogo  ilood  oftor  BwM'o  C«n,  kew  tiMMid  the  J«ny  bo  eontrull^? 
Tho  ottolnt  woo  oboobto,  ood  tnlag  ond  liniwhwimoot  wote  oe  bi^ot  powibU.    In  no 
way  aooM  thoy  bo  panfafaod  far  gi*ia(  vwdieU  ogainot  law  or  oridoooo.    TIm  Courto 
fowMt  a  roMody  by  a  oiatplo  iitwilnn  of  tMr  rory  aaoiont  JartodMloa  of  gnuitini;  mv 
trialo  in  oaaoof  •ioaoadaot.  .  .  .  (ThW]  waa  fotag  boyond  anytUnf  that  had  funiMrly 
boon  doao.    Monovor,  how  sheaM  tho  Cean  kaow  (hat  tho  Jott'o  vofdiot  wao  aguml 
•ridoneor    Awl  hew  ■honid  thqp  kaow  what tha  kw  wat  aatU  tiMy  kaow  what  the  (m«i 
w««,  liaoo  tho  Uw,  ai  appUoablo  to  thooaa%  wao  iooxtrieably  boaad  ap  with  tonw  del. 
nito  mppooittan  of  faotf  .  .  .  Ia  ordor  to  mako  it  oibotiro  it  waa  aoooMary  to  accom- 
pany thio  pnwtioa  by  an  oodooTor  to  aako  tho  Jory  doolaio  pabUoly  thoir  prirato  knowledg* 
aboat  tho  aaaoo.    Thio  otort  prooporod  bat  olowly.    Hm  eU  ftoMtiea  of  tho  jury  wm 
too  dooply  ingrainod  to  giro  way  ia  any  ihort  timo  i  tho  Jadgoo  hiag  oontontod  theiiiMlr« 
with  adrioo,  with  laying  it  doww  ao  a  moral  daty  that  tho  Jary  ahoald  pabUoly  deelm 
what  thoy  knew.  ...  In  WtS,  wo  ioa  it  rooogaiaod  that  a  JnrynMn  aay  oommonicatt  to 
hia  aoantiiatw  priratoly  aay  oial  or  written  information  that  ho  baa,  if  not  indnewi  tbenio 
by  oitbor  of  tho  parte.    But  in  1600,  in  Bennett  ».  Hartford,  it  waa  laid  down  that  * 
]aror  ought  to  stale  pnblloly  hi  ooart  ea  oetk  any  laeh  inform atioa,  and  not  to  gire  it  in 
privato  to  his  oompanioM.  .  .  .  Half  aoontary  ktor,  io  1709,  the  Mam  daty  it  reported 
to  hare  boon  laid  down  ia  goairal  tormi  tat  the  whole  Jary :  •  If  a  fnj  giro  a  rerdict  on 
thoir  own  knowladgo,  thoy  eaght  to  toU  the  Coart  ao,  that  they  may  bo  awom  aa  witneMei. 
Aad  tho  fair  way  ik  to  toll  the  Court  before  thoy  an  awora  that  thay  hare  arideuoe  to 
giro.'    And  «>  oar  modern  dootrtam  grow  ap." 

Thia  nanlt  aeeins  to  have  become  a  nttled  maziiB  of  the  law  not  befon 
the  middle  of  the  1700a  ;>  bat  ainoe  that  time  it  haa  nerar  been  doubted 
Thia  compaimtiTe  reoenej  in  ita  aoceptanoe  acconnta  peihiqw  for  the  frequent 
■tatntory  declaration  of  the  prinoiplie  in  the  legialation  <A  Uie  ISOOs  iu  thii 
oonntry. 

Though  hiatorioally  the  motiTea  leading  to  this  result  in  the  1600s  retted 
on  the  neoessitj  of  c(»trolling  the  jory  in  some  farther  mj  under  tiM 
changed  conditions,  yet,  in  theory  an  1  %»  part  of  oar  system  of  evidential 
{vinciplea,  the  rule  is  suiBciently  acoo'irted  for  to-day  as  a  necessary  deduc> 
tion  from  the  Hearsay  rule.  To  &llov»  the  jaror  to  contribute  his  private 
knowlec^  to  the  other  jurymen  would  be  to  allow  testimony  to  go  to  them 
nnsubjected  .to  the  searching  analysis  of  orasa-ezamination.  This  reason  waa 
early  peroeired,  and  has  been  repeatedly  laid  down : 


*  17I».  LOlT't  Ptaetleal  lUgiMar,  i;  ISt; 
1791.  Smith  V.  HolUiigt,a  How.  St.  Tr.  IMS, 
BUM.  per  BaUor.  J.  (a  Jator  ihoold  act  giro  hii 
knowfedg*  privtiy,  bat "  bo  OMBitDod  oad  Mb- 
iaetadtoenm-nuuniMtiooMowitDMi'');  1S44L 
kaolojr  V.Shaw,  Car.  ft  M.  set.    The  mm  ^ 


S.  *.  SattoB,  4  M.  ft  8.  tSt  (1816).  aometinMi 
rrfenod  to  m  aiaihiag  the  neognition  ut  thii 
doettioa,  nanw  act  to  eooeen  ii.  Compare  ib« 
bintofjr  of  the  HMnay  rab  in  general  (oatt, 
SISS4). 


1  JuioM  TmriiovT. 
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§  1801.  BiuM :  Othar  Vriaolplea  DlMrimliiattd ;  (1)  JndioUl  ITotio* ; 
(2)  Jnrofa  Inooapatanoy.  (1)  Where  a  matter  ia  too  notorious  to  need 
evidence  of  it,  the  judge  may  "notice"  it;  and,  upon  this  principle,  certain 
things  are  assumed,  for  jurors  also,  to  be  so  well  known  and  undoubted  tliat 
the  jurors  may  take  them  into  consideration  without  evidence  of  them. 
Thus  a  line  has  to  be  drawn  between  these  matters  of  judicial  notice  as 
applied  to  jurors  and  the  matters  of  mere  private  interest;  for  the  latter 
there  must  be  evidence,  and  if  a  juror  can  give  evidence,  he  must  (under 
the  present  principle)  present  it  as  a  witness  in  court  This  distinclioQ 
between  matters  of  private  knowledge  and  public  knowledge  is  dealt  with 
under  the  head  of  judicial  notice  {post,  §  2570).  The  relative  bearing  of 
the  two  principles  is  this :  (a)  By  the  doctrine  of  Judicial  Notice,  the  jurors 
cannot  assume  to  be  true  any  matters  of  mere  private  interest,  not  publicly 
notorious  and  unquestioned;  they  must  require  evidence;  (b)  By  the  Hear- 
say rule,  they  cannot  take  that  evidence  from  the  lips  of  a  fellow-juror  in- 
forming them  privately  after  retirement;  they  must  listen  to  him  only  as  a 
witness  upon  the  stand. 

(2)  Is  there  a  rule  of  policy  forbidding  a  juror  puhlidy  to  testify  before 
his  own  fellow-jurors,  by  reason  of  the  danger  of  prejudicing  him  as  a  juror 
in  his  criticism  of  testimony?  This  involves  a  different  principle,  and  is  else- 
where considered  (post,  §  1910).*  i 

§  1802.  Jorora  oot  to  raoaiv*  Brideno*  out  of  Court ;  WltoMMa  at  a  View. 
(1)  If  a  juror  listen  to  the  statements  of  a  person  made  to  him  Ttot  in  the 
open  court-room  and  not  on  the  witness-etand,  the  Hearsay  rule  is  clearly 
violated: 

1880,  ffofc,  L.  C.  J.,  Fleas  of  Um  Crown,  U,  807 :  "If  after  the  jury  sworn  and  gooe 
from  the  bar,  they  tend  for  a  witneas  to  repeat  hU  eWdenoe  that  he  gave  openly  in  court, 
who  doth  it  accordingly,  this,  appearing  by  examination  in  oourt  and  indofMd  upon 
the  record  otpoUta,  will  avoid  the  verdict;  because  not  done  openly  in  court  nor  in  the 
presence  of  the  parties  concerned." 

1845,  TurUf,  J.,  in  Houston  v.  Stale,  6  Humph.  278,  278:  "It  has  always  been  held 
that  testimony  given  to  a  jury  after  it  has  left  thii  pretence  of  the  oourt  vitiates  a  verdict, 
because  it  is  not  given  on  oath,  and  is  given  without  the  knowledge  of  those  to  be  affected 
by  it  and  who  hava  therefor*  no  opportaaitj  of  meeting  and  repelling  it" 

This  application  of  the  rule  has  never  been  doubted.*  The  only  matter  of 
controversy  is  whether  a  violation  of  the  rule  in  this  manner  is  sufficient 
ground  for  setting  aside  the  verdict  and  granting  a  new  trial,  — a  subject  not 
within  the  present  purview.' 


any  prirata  knowledge  or  information  that  be 
may  have  <d  the  matter  in  controveny  to  Ua 
feUow-jnrorib  nor  be  goTeined  by  the  lame  in 
giving  bit  vefdict  ") ;  IT.  Ka.  Code  1891,  c.  116, 
1 31  7a  jnior  -  knowing  anything  rehuire  to  a 
fact  in  iMtte  iball  diiclaea  the  wme  in  open 
oonrt,  bnt  not  to  the  jnry  oat  of  conrt"). 
,  '  For  a  joror  at  an  m(«rpr«ter,  tee  auto,  f  SU. 
*  At  lent,  lince  the  Hianay  mte  exiited: 
aa(a,f  13(4. 
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*  The  fdlowing  eaiee  may  terve  as  i  few 
iUutrationt :  IStO,  8tate  v.  Andraws,  29  Conn. 
100,  104  (one  jnmr  liitening  to  private  Mate- 
menti,  held  improper) ;  18*6,  Conrad  v.  State, 
144  Ind.  290, 43  N.  E.  SSI  (the  juron  went  to  a 
lail-chamber,  where  the  defendant  was  saiii  to 
have  attempted  aoiride,  examined  it,  tented  the 
wire  aaid  to  have  been  uad,  and  talked  with 
the  witneMU ;  judgment  revemd,  since  "  it  was 
the  privilege  ofthe  aecnied  to  meet  the  witneaset 
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(2)  Upon  the  same  principle,  the  making  of  statements  bj  a  witness  at  a 
me,  or  even  the  pointing  out  uf  the  places  by  a  witness  or  other  unauthorized 
peison  at  a  view  (which  amounts  to  giving  testimony),  is  a  violation  of  the 
rale.  Here,  also,  the  only  question  can  be  whether  the  impropriety  is  upon 
the  circumstances  sufficient  ground  for  setting  aside  the  verdict' 

(3)  But  the  pointing  out  by  judieiaUy  appointed  showers  is  no  violation 
of  the  rule.  The  theory  of  showers  is  that  they  are  agents  of  each  party, 
familiar  with  the  issues  of  the  case,  and  appointed  by  the  Court  (or  by  con- 
sent of  parties)  to  identify  provisionally  beforehand  the  places  to  which  the 
testimony  will  relate.  They  are  sworn  to  do  this  properly,  and  to  say  nothing 
more.*  Thus  their  position  is  analogous  to  that  of  a  witness;  their  oath  is 
the  oath  of  a  viritness  so  far  as  their  functions  make  them  such ;  and  by  ex- 
smination  it  can  be  ascertained  in  court  whether  they  have  truly  fulfilled  it. 
There  is  therefore  that  opportunity  of  testing  by  cross-examination  which  is 
required  by  the  Hearsay  rule.  The  presence  at  the  view  of  a  shower  repre- 
senting each  side  affords  a  further  opportunity  of  ascertaining  the  propriety 
of  each  other's  doings.  The  employment  of  duly  appointed  showers,  there- 
to Tuions  ipoto  bjr  identifying  them,  held  im- 
proper). For  the  tatiOf*,  which  iometimes 
exprenly  declare  this  rule,  see  the  citations 
already  given  ante,  (1161 

Bat  dlatingniih  an  adjcfarnment  of  trial  to  an 
exterior  place :  190S,  Board  v.  Moon,  —  Ky.  —  , 
66  8.  W.  417  (jury  allowed  to  lee  a  horse  and 
phaeton  in  the  cuart-honm  yard,  and  to  listen  to 
teatimony,  not  as  if  takinir  a  view,  bnt  as  if 
adjonming  the  place  of  trial). 

*  The  customary  order  for  a  view  ran  (1 
Burr.  153,  2S8):  "And  that  R.  R.  on  the  part 
of  the  plaintiff  and  T.  W.  on  the  part  of  the 
defendant  shall  attend  on  the  same  day  and 
show  the  matters  in  qnestinn  to  the  said,  etc., 
.  .  .  and  no  evidence  shall  be  given  on  either 
side  at  the  time  of  taking  thereof."  A  modern 
case  shows  the  traditioniU  form  of  oath:  1847 
R.  ».  Whalley,  a  Cox  Cr.  S31  (the  sheriff, 
"having  a  knowledge  of  the  locality,"  was 
appointed  to  show  the  places  referred  to  by 
the  witnesses,  and  took  the  plans  produced  for 
the  prosecution  and  the  defence,  to  anist  in  the 
view ;  the  oath  administered  to  the  shower  was : 
"  Ton  swear ^ou  will  attend  this  jury  and  well 
and  truly  point  out  to  them  the  place  in  which 
the  offence  for  which  the  prisoner  T.  W.  stands 
ej^fgwl  i«  alleged  to  have  been  committed ;  you 
shall  not  speak  to  them  touching  the  supposed 
offence  whereof  the  said  T.  W.  is  so  chsrged,  oulv 
so  far  aa  relates  to  describing  the  place  afore- 
said ";  and  to  the  bafliffs :  "  Ton  shall  [etc.,  as 
above  . . .]  committed ;  von  shall  not  alibw  any 
one  to  raeak  to  them  toochine  the  offence  whereof 
the  said  T.  W.  is  so  charmd,  except  the  person 
sworn  and  appointed  to  show  the  said  jnry  the 
place  aforemid;  neither  shall  you  speak  to  them 
yourselves  (unless  it  be  to  request  them  to  ra- 
tnm  with  yon  into  court),  without  leave  of  the 
Court"). 

For  the  <faw«t  governing  views,  which  nsn- 
ally  mention  expressly  the  appointment  of 
showers,  see  ante,  {  I16i. 


bee  to  face";  cases  cited);  1867,  Heffron  v. 
Gsllape,  SS  Me.  563  (a  juryman  obtained  from 
defendaot  a  pamphlet  containing  the  evidence 
St  the  former  trial;  held  improper);  1673, 
Bowler  v.  Washington,  68  id.  30}  (one  juor 
nceiving  private  testimony,  held  improper). 

But  the  testimony  may  be  read  over  to  the 
jnron  in  open  court,  on  their  request:  I9U0l 
State  V.  limit,  1 1 2  la.  509,  84  N.  W.  6S5. 

'  The  fullowiiig  cases  mav  serve  as  illnstr»- 
tioM:  1872,  R.  r.  Martin,  12  Cox  Cr.  2(M,L.  R. 
I  C.  C.  K.  378  (pointing  out  by  a  witness ;  nn- 
de«de<l);    1867,  Erwin  «.   Bulla,  29   Ind.  95 
(itatDte  enforced   forbidding  testimony   at  a 
»iew) ;  1876,  Stockwell  r.  a  Co.,  43  la.  470, 473 
(tra  attributed  to  a  locomotive;  by  consent  a 
view  of  the  place  was  taken;   the  plaintiff's 
connwl  was  alMent.  and  a  witnen  present  spoke 
to  a  jnror  as  to  a  fact  undisputed  in  the  testi- 
mony; held,  no  snbsUntial  prejudice);   1S91, 
People  r.  Hull,  86  Mich.  449,  465, 49  N.  W.  288 ; 
1875,  Havward  r.  Knapp.  22  Minn.  5  (new  trial 
granted,  for  reception  of  testimony  at  the  view) ; 
1880,  State  ».  Lopes,  15  Nev.  407,  411  (pointing 
Mt  places  by  a  person  neither  officer  nor  witness, 
held  improiier) :  1863,  Sanderson  r.  Nashna,  44 
N.  H.  492,  494;  1888,  People  p.  Johnson.  110 
N.  Y.  1.14,  143,  17  N.  K.  684  (trial  Conrfs  rul- 
ing refnsing  a  new  trial  for  alleged  reception 
of  testimony,  sustained) ;  1896,  People  v.  Gallo, 
149  i.l.  106,  115,  43  N.  E.  529  (the  Jury  visited 
the  premises  with  two  sworn  officers  and  one 
penon  unsworn  but  appointed  by  the  Court,  and 
»  witness  explained  the  pramises;  neither  de- 
fendant nor    his  attorney  was  present;    held 
impro,«r);  1897,  State  r.  Peny,  Itl  N.  C.  533, 
»7  h.  E.  997  (a  passer-by  was  interrogated  by 
TO  jnry  as  to  the  identity  of  a  bouse,  materially 
inqewtion ;  held  improper) ;  1898,  Hays  v.  Terr., 
7  Okl.  IS,  54  Pac.  300  (no  testimony  to  be  taken 
«  a  view;  under  C.  Cr.  P.  f  {  5222,  5269) ;  1887. 
"Mje  V.  State.  68  WU   530,  536,  32  N.  W.  849 
(Wist  accompanying  connsel  should  call  attention 
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fore,  is  in  no  sense  an  exception  to  the  ordinary  rule  of  evidence ;  and  this 
has  long  been  recognized : 

1747.  OoodiUU  T.  Clark,  Barnes  467;  motion  to  aet  add*  a  Twdiot  baeaiue  "the  pla  n 
tlll'n  ■hower  at  a  view  ...  had  misbehaved  himself  by  telling  the  Tieweta,  'This  piic-' 
is  called  Abreham's  Yat,  and  this Conygree  Hill,'  which  were  not  the  places  in  nu.ation 
and  saying,  'These  cottages  pay  Mr.  Symons  M.  or  6d.  a  year  rent';  defendant  insisting 
that  nothing  more  than  the  pUce  in  question,  which  was  one  single  cottage,  should  hm 
been  shown  to  the  viewers  "  ;  "  The  Court  discharged  the  rule,  being  of  opinion,  tliat  on 
a  view  the  showers  may  show  marks,  boundariea,  etc.,  to  enlighten  the  viewers,  and  mav 
say  to  them, '  These  are  the  places  which  on  the  trial  we  shall  adapt  our  evidence  to,"  The 
jury  could  have  no  light  from  looking  at  the  cottage  only ;  the  question  to  be  triod  was, 
whether  it  stood  within  Mr.  Symons's  manor  or  not.  Had  an  ancient  man  been  produced 
to  the  viewers,  and  he  had  acquainted  them  that  he  had  known  the  place  many  years,  and 
had  given  an  account  of  the  boundary,  eto.,  this  would  have  been  improper,  because  it  is 
giving  evidence  before  the  trial." 

It  follows  that  the  same  practice  is  proper  in  criminal  cases,"  because  the 
constitutional  provision  requiring  confrontation  of  witnesses  is  nothing  more 
than  the  common-law  rule  requiring  an  opportunity  of  cross-examination 
(anU,  §  1398).  It  is,  moreover,  immaterial  that  the  shower  is  a  p.nrty  or 
one  who  will  be  an  ordinary  witness;  indeed  his  familiarity  with  the  pkco 
is  assumed  to  be  a  special  qualification ;  •  it  is  only  the  pointing  out  by  an 
nnauthorized  witness  that  is  improper  (supra,  par.  2). 

(4)  The  obtaining  by  the  jury  of  eVidence  of  any  other  sort,  out  of  court 
and  without  authority  —  either  of  the  evidence  furnished  by  an  unatithonzed 
view  of  premises '  or  of  other  objects  in  issue,*  or  of  circumstantial  evidence' 
—  is  also  improper.  The  reason  is  pt-rtly  that  the  procedure  of  jury  trial  is 
violated,  partly  that  the  juror  thus  becomes  a  witness  having  personal  knowl- 
edge  and  should  therefore  ^anU,  §  1800)  take  the  stand  as  a  witness. 

(5)  Distinguish  (a)  the  rules  relating  to  the  taking  of  dopuments  into  th 
jury-room ;  here  it  is  assumed  that  the  documents  are  relevant  and  have 
been  admitted  in  evidence,  and  the  question  is  whether  their  further  perusal 
is  to  be  allowed,  —  a  question  of  the  procedure  of  jury  trial ; "  (b)  the  ques- 
tion whether  it  is  a  jury's  duty  not  to  repudiate  the  tedimony  given  in  court 


*  I8S7,  People  V.  Bosh,  71  Cal.  601,  606,  IS 
Pac.  781  (pointing  oat  by  the  offlciil  shower, 
held  pnnwr);  IS»8,  People  v.  Milner,  isa  Id. 
171,  54  Pac.  833  (same) ;  1894,  Garda  v.  State, 
34  FU.  31 1,  33a,  16  So.  223  (teKtimony  is  not  to 
be  taken,  even  by  order  of  Cout,  at  a  view  ; 
bnt  some  person,  agreed  npou  or  appointed, 
mar  he  wnt  to  point  ont  the  premises). 

•  1614.  Gage  v.  Smith,  Godb.  209  ("Al- 
thoDKh  the  {ilaee  wasted  be  showed  to  the  jnrr 
by  the  plaiutilf'n  servants,  yet  if  it  be  br  the  com- 
mandment uf  the  aheriffe,  it  is  as  samdent  as  if 
the  seme  ha.I  been  showed  anto  them  by  the 
sheriSe himself").  Contra, ttmbl*:  1878,PeopIe 
V.  Green.  S3  Cal.  60  (the  sending  of  witnen  to  a 
view,  to  point  ont  places,  held  improper). 

The  following  mlings  belong  here :  1847,  Doe 
v.  Mnmy,  3  Kerr  N.  Br.  335,  339  (the  shower 
shoold  not  read  writings  to  the  Jury);  1901, 


Colorado  V.  4  I.  Co.  r.  R.  Co.,  29  Colo.  90,  68 
Pac.  902  (eminent  domain ;  statute  enforced  ai 
to  idadng  a  sworn  bailiff  in  charge). 
V  Antt.i  1160. 

*  AnU,  I  1163. 

*  1896,  People  r.  Conkling,  III  Cal.  616,  44 
Psc.  314  (two  jnrots  had  experimented  with 
rifles,  ont  of  court  and  by  themselves,  to  see  liow 
near  powder-stains  wen  produced;  heM  im- 
profier) ;  for  analogous  instances  see  ante.  §  1 1 60. 
Bat  it  was  certainly  a  culpable  scmpniiwit  v  which 
led  the  Court,  in  State  i>.  Sanders,  68  Vio.  203. 
206  (1878),  to  set  aside  a  verdict  for  iinrh  cxpcri- 
mentation  by  the  jury  (with  shoe-traclcs)  where 
the  defendant's  oou..8el  had  himself  in  his  iti- 
dress  invited  and  urged  the  jury  to  do  this  and 
see  for  themseives,  hiformfng  them  tliat  the/ 
had  a  right  todosa 

»  Pm,  i  I9IS. 
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by  allowing  their  knowledge  obtained  from  a  view  to  override  it:  this  also 
i.  a  question  of  the  sworn  duty  of  the  jury,  not  of  the  law  of  evidence  •  " 
(c)  the  question  whether  the  jury  may  take  into  consideration  the  knowUdae 
dcnveJfrom  a  new;  this  involves  the  theory  of  real  evidence  l«  Cd)  the 
reception  of  testimony  by  a  jury  of  xnqueH  for  damages  caused  by  takinc 
under  emxnerU  domain;  this  involves  the  procedure  of  a  special  tribunal  mX 
witbm  the  present  purview. 

§  1803.  l««,d«tf.  Pr..««,  .t  .  V1.W  to  .  CrimtoiU  Cm.  A  view  is 
allowable  m  cnminal  as  well  as  in  civil  cases  {anU,  §  1163)  But  is  it 
necessaiy  under  the  Hearsay  rule  and  the  constitutionnl  provision  sanc 
UoDing  It  for  criminal  cases  {anU,  §  1397).  that  the  accused  be  present  at  the 
view?  Thu  question  has  been  answered  by  some  Courts  in  the  affirmative, 
chiefly  on  the  theory  that  otherwise  the  accused  is  deprived  of  the  right  to 
be  confronted  by  the  witnesses  against  him : 

1875,  Englith,  C.  J.,  in  Btnlon  v.  StaU,  80  Ark.  829,  849:  "  m  Bv  tha  I.ill  nf  ri„\.i. 
the  ^^  .«t  be  confronted  with  th,  witne«e.  .g-inst  hi«  'but V^.tt I'.u  J.^ 

...  But,  though  no  witnesses  are  examined  at  the  view,  yet  the  juron,,  from  their 
ote.rvation  of  the  pl«e  and  iU  surrounding,,  may  receive  a  kind  of  ev  denc^  fZ  mute 
thugs,  which  c«,uot  be  brought  into  eourt  to  confront  the  accu«,d  and  arT"  T.U 
nrture  incapable  of  cross-examination.  [2]  But  [furthermoi,]  in  ptos«>ution.  for  felony 
the  defendant  must  be  present  daring  the  trial.  ..  .  !!«  view  of  the  place  where  the 
cnme  «  alleged  to  have  been  committed,  by  the  jury.  i.  part  of  the  trial.  ai^mayX  an 
unportant  ste p  n  the  trial;  and  the  presence  of  the  pri^ner  at  the  view,  in  a  ca^T  ",- 
il""'H  rJ""^'"  **.?•  •"''  ^"'  •»  opportui' ty  to  observe  the  conduct^  the 
^Td,  I  Tt'  TT  ""'^ ""'«"  ^  "^  *"  »'"«»'  ~n'«equence  to  him." 
«f  f  •  J\  l}^  ^""^  '•  **"*'  ™  *•"•••  '^>  766.  12  So.  822:  »[1]  Was  it  the  riirht 
of  he  «»u.ed  to  be  present  when  the  juiy  visited  and  inspected  the  L  ?  The  a„"wer 
to  th  ,  inquiry  will  be  found  in  ascerUining  and  determining  what  the  pui^^MTnd 
object  of  this  view  was.  .  .  .  [The  juiy's  vi.it]  becomes  proper  in  one  of  two  vi^?-  th. 
i^lrof^h^.'  """  to  -nd.r.Und  and  app^y  the  evid'en^by  examiningthe T«und 
ITZ        K  **•  ^*^'  ^"'y  °"y  "**''•  ^""»  "»««»»*«  wUne»«.  which  oth^wise 

^wou  d  not  have.  ...  The  r.port«l ««.  in  which  some  Courts  of  taat  resort  have  heS 
th.t  the  prisoner  WM  not  enUttod  to  be  p,e«nt  at  a  view  of  the  premiss  on  whTh  th. 

WW  not  Uking  or  wceiving  evidence  in  th.  abM^noe  of  the  accused,  but  Uduring  . 

ICl'T'r  '^.'"  L"*"*"""*  "^^'^  "•»"*»  •"•*••  •'  better  to  comp4^d,^"d 
ffi  r  .IT"'  '"  *.f  ?"•  •"  '-"""""te"*  "d  beg  the  question.  They  M^ume 
hat  the  Court  is  composed  of  the  judge,  the  clerk,  the  sheriff,  and  overlook  the  ^a^^hat 
.  e  ury  ,s  the  right  arm  of  th.  law  U  the  administration  of  h»w.    Th.rLi^  that 

Mimony  in  the  absence  of  the  «xmaed ;  overlooking  the  painful  fact  thatiUegal  evidence 
tltu^^ """•  ""'*''"'  ""f"^'  "■•'  •"  '""P'°y«» ^°'  '*»  i»troduction.  T^ey  declam 
S  nT.^  r^*""  r  r"'*^  ^  J""™  »"  "«"'  inspection,  which  will  enable  them 
t>  understand  and  apply  the  testimony  offered.    But  thii  concede,  the  proposilton  in  d^ 

•videnc  of  inwiimate  things.    ll.y  .re  r«»iving  impressions,  evidence,  .nlighhmment, 


"  This  is  dealt  with  in  sora.  of  the 
>*  TMatedairt*.  I11S8. 


cited  aMa,  I  lisa. 
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from  ToiMleM  thinga,  eiUl  it  by  wlwttm  dmm  jou  will ;  and  ttiqr  an  theniMlvei  Vj,,- 
thui  nuida  lilant  witDMMi  for  or  ttg^oH  the  aeeiiMd.  Tiny  i«toni  to  the  courtroo.n 
witli  imprmiioMfoniMd  by  u  •xaminktioii  of  dumb  inMinato  witiMMM;  and  if  erro.i*. 
ou  iinpr«MioD»  and  opinion*  have  been  made  and  formed,  their  hurt  ia  beyond  all  cure- 
for  the  Juron  may  not  apeak  out  what  may  weigh  on  their  minda,  but  are  baoome  then ' 
aelvea  dumb  paaaive  witnaaaaa.  To  aay  the  jury  oannot  leoeiTe  eTidenoe  by  aimply  »!,,' 
ing  the  scene  ia  to  inault  eommon  aenae.  The  moat  eonvincing  eridanoe  i*  made  In  the 
sense  of  sight.  The  juror  on  the  Tiew  aeea,  and  thinks  he  knows  what  he  thus  sees  xith 
all  the  oonclusions  flowing  tnerefrom.  H*  aeea,  or  may  see,  more  than  a  mere  railway- 
oar  or  a  naked  room  or  a  piece  of  seuseleaa  earth ;  and  no  matter  what  he  sees,  or  falnei. 
aeea,  he  cannot  speak  and  have  his  miataken  conoloaiona  oomoted  or  removed.  .  .  The 
oonatitutional  right  guaranteed  to  every  pen<m  ehargad  with  crime  to  be  confronted  br 
the  witneaaea  against  him  will  require  the  produetk>u  of  all  evidenoe  from  aU  witnewj 
animate  and  inanimate,  in  hU  preaenoe.  [2]  But  not  alone  must  all  evidence  be  Iiad  in 
the  preaence  of  the  aocused,  but  it  must  likewise  be  had  and  taken  in  the  presence  of  the 
Court  trying  the  caae.  .  .  .  A  trial  conducted  in  part  away  from  tb*  ptooe  appointed  (or 
the  holding  of  the  Court,  in  the  absence  of  the  jndge  and  of  tha  aoeoaad,  ia  not  that  trial 
to  which  every  man  aoeoaed  ia  oonatitntionally  antitled." 

These  aigumente  are  Bpftoious,  but  ansoand :  (1)  As  to  the  argument  that 
the  jury  are  receiving  evidence,  it  is  in  subsUnce  sound ;  to  view  the  thing 
itself  in  issue  —  i.e.  the  premises  —  is  undoubtedly  to  consult  a  source  of 
proof  (ante,  §  1168).  But  it  by  no  meam  follows  that  the  right  of  cross- 
examination  is  infringed.  That  rule  applios  solely  to  testimonial  evidence 
only  (an<«,.|§  1362, 1396),  and  no  testimony  is  taken  at  a  view.  The  prem- 
ises themselves  are  not  witnesses;  to  tenn  them  "dumb  witnesses"  (as  in 
the  passage  above  quoted)  is  merely  to  misuse  words.  The  function  of  cross- 
examination,  as  a  requirement  for  testimonial  evidence,  is  to  ascertain  in 
detail  the  elements  of  weaknetUhat  detract  from  the  trustworthiness  of  a 
person's  statement  Where  human  credit  is  not  involved,  cross-examination 
has  no  place.  The  constifa*ional  sanotion  of  that  principle  applies  solely  to 
testimonial  evidenoe,  to  «  witnesses  " ;  no  one  supposes  that  it  applies  to  cir- 
cumstantial evidence,  and  no  one  should  suppose  that  it  applies  to  that  third 
source  of  proof,  namely,  autoptic  proference,  real  evidence,  or  the  tribupal's 
observation  of  the  thing  itself  (anU,  §  1160).  How  could  the  place  viewed 
be  cross-examined?  What  hunum  credit  does  it  have,  that  makes  cross- 
examination  necessary  ?  The  Hearsay  rule  simply  has  no  application  to  that 
source  of  proof.  (2)  As  to  the  argument  that  the  jury's  view  is  a  part  of  the 
trial  and  that  the  accused  is  entitled  to  be  present  at  every  part  of  the  trial, 
the  answer  is  that  the  accused  might  equally  well  claim  to  be  present  at  tlie 
jury's  deliberations  over  their  verdict,  for  that  is  equally  a  part  of  the  trial; 
if  there  is  no  inherent  and  invariable  necessity  for  that  part,  neither  is  there 
for  this.  As  for  the  related  snggestion  that  the  holding  of  a  view  in  the  ab- 
sence of  the  defendant  is  the  holding  of  a  part  of  the  trial  "away  from  the 
place  appointed  for  the  holding  of  the  court,"  it  would  follow  from  this  tkt 
the  judge  and  other  court  ofiBcere  should  be  present  also ;  but  no  one  has  ever 
siipposed  this  necessary.  It  would  be,  on  the  contrary,  much  easier  to  ques- 
tion the  propriety  of  the  Court's  adjourning  and  travelling  in  a  body  to  the 
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place  of.  view,  for  such  a  proceeding  would  be  more  open  to  the  criticiBm 
thant  took  the  tnal  ..away  from  the  fUce  appointed  for  the  holding  oh" 

S"L  hlJ  mTI"'  '"  "'?"•' '"  '^'  ""«  °°"«"»  »>«»'>  that  the  Cour^ 
T  ,i.  .,/!'  f^  'PP*"°*«**  •■'<'  »•>"  »»  «•'»*  be  held  in  part  some 
where  el*.  (3)  A.  to  the  sut«,e.tion.  ba«,d  on  mere  geneml  con^deraTn, 
of  fairness  and  policy,  that  the  defendant's  presence  is  necessary  becau«  .' the 
i^"T^;;T',""^T''J'  impressions"  which  « cannot  be Srrected  or  re! 
moved  and  therefore  the  defendant  should  have  "an  opportunity  to  obs^  "e 
the  conduct  of  the  jury  and  whatever  occurs  there"  thire  are  tio  answem 
Fi^t,  the  defendant,  though  pre«,nt.  could  not  lawfully  ask  ques  ionTS 
make  statenjente;>  «,  that  the  sole  value  of  his  presence  would  Ue  in  the 
opportunity  to  see  that  nothing  irregular  was  done  and  to  obtain  such  a  knowl- 

S  il'n.ri"'''  "  """^^  "'""  ^  ^  *^«  subsequent  conduct  of  the 
tnaL  Secondly  this  very  opportunity  he  already  fully  possesses;  for  he  is 
represented  at  the  view  by  a  shower,  selected  by  himself  and  formally  ap- 
proved  by  the  Court ;  this  shower  points  out  such  parts  as  the  accused  ha^ 
directed,  and  does  so  with  reference  to  the  forthcoming  testimony  for  that 

K^fc«^n  "Jr^u"  "*  *.P°""°°  "°*  °°^y  "^  °'««"^«  »11  th«t  is  done 
bu.  to  make  all  of  h«  observations  useful  later  to  his  party  as  may  be  needed. 

Eve^  practical  advantage  to  be  gained  from  the  accused's  presence  is  already 
h«.  by  virtue  of  the  ordinary  proceedings  at  a  view ;  and  if,  in  any  Court's 
practice  to^ay.  the  defendant  is  not  allowed  to  have'  one  sho,;er  apSd 
a.  his  representative,  then  the  unfairness  and  disadvantage  in  such  a  Court 
mm  from  the  improper  procedure  observed  in  the  view,  and  not  from  inher- 
ent defecto  in  the  orthodox  method  of  view  There  is  therefore  no  ground 
either  upon  1^1  principle  or  upon  practical  fairness,  for  holding  the  presence 
f  the  accused  himself  to  be  essential    (4)  There  remains  only,  as  a  reaso^ 

iST^i^  "*""iJ'"" '^'"''^  any  accused  pereon  m^ht  have  to 
attend  the  preceeding  Ordinarily,  no  judge  (it  must  be  sup^d)  could 
msh  to  disappoint  such  a  desire,  if  duly  expressed  to  him ;  bu?^ceivably 
he  might  refuse  to  satisfy  it  for  prudence'  sake ;  perhaps  because  of  *he  dan- 
g«  of  escape  or  of  mob  violence.  Certainly  no  legal  rule  granting  we  right 
of  attendance  can  be  founded  on  such  a  consideration.  ^ 

.nS/^T  jurisdictions,  it  is  properly  maintained  that  the  defendan ,  is  not 


»  A.  pcJnted  out  by  Biadwin,  J.,  in  FWmla  ». 
Bonnej-,  cited  infiv.  —•     •  tr-    • 

IMO  «     '?S^°°J^''  •««.«•  M  follow.: 

nL™  i*"^  ?  •''•  "!««»»«»•.  bald  i^ 
5«S  (defMdutmoit  be  pneeot;  quoted  «»^; 

00  not  BMI  Wh«ft  Mwwl  *1.^  — ...^ _•  ..  ^        . 


defendant's  premea  not  neeennrr);  isss.  Poo- 

S!.^?'l'';*t  "••«**  *»■  ">  ^"e-  l«9(Tiew 
wltboot  defeodanfk  praaence  and  airainst  bii 
coMent.  beld  iro|nuper;  "it  i«  often  moM  im- 
pmtant  for  the  defendant  and  bii  connMl  to  be 
•ble  to  perceire  exactly  what  impteaioD  ii 
boingmade  npon  the  jury  by  any  portion  of 
the  evidence  gjyen  in  on  bii  trUl " ;  ijjricit  and 
McKe^JJ    di«.);   ItOS,  People  r.  %athew. 


d.  ».t  «•  whi-^^'thrpSin^UThi  n^  T^^r-id^^i  '«»».  P~PJ«  "  >t«hiw. 
».r  would  do. M*l»  c«S/SSS2  llkZ^^  ffi±''  IfL"*- '."• "  ^^  *'•  (•"•'•ndaiif. 
•wer,„estione^norin«n^intorfS«,riAj£  nS^rf'jrf  '*.?.''•'"*>=  ISM.  Price  .. 
-^ob^r.^ion.or^.^oJ^oiSl.fS'e'JS;!!!    ^i^^'^.^lt'S^'^'lTst^^X 
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[Chaf.  ux 


§  1806.  Jndfla  kaviac  PwMoal  Xaowtodga  mwt  tate  tk«  atana.  It  i, 
equally  clear  for  the  caae  of  the  judge,  as  for  that  of  the  juryman  {:tnu, 
S  1800>,  and  upon  the  same  principle,  that  the  judge  may  not  lawfully  cor.- 
tribute  any  information  for  Uie  jury'a  conuderation  unless  he  take  the  .stuud 
as  a  witness ;  >  otherwise  the  opportunity  of  cross-examination  is  lost  an.l 
the  Hearsay  rule  is  violated.  This  seems  not  to  be  questioned.  The  chi^f 
doubt  that  arises  for  this  caae  of  personal  knowledge  by  the  judge  involves 
usually  other  principles.  On  distinct  grounds  of  policy  noticed  under  an. 
other  head  {poit,  $  1009),  it  is  generally  held  in  modem  times  that  n  trial 
judge  cannct  properly  become  a  witneu  without  abandoning  the  bench  fi,r 
the  remainder  of  the  trial  Consequently,  his  testimony  would  ordinarily 
not  be  available  for  the  jury,  —  not  from  his  lips  on  the  bench,  because  of  the 
present  rule,  and  not  from  the  witness^tand,  because  of  the  other  rulo  jmt 
mentioned.  It  would  remain,  then,  to  ask  whether  he  cau  as  judge  make  us« 
of  it  to  direct  an  acquittal  or  in  any  other  way.  This  involves  the  doctriue 
of  judicial  notice  (po$t,  §  2565). 


Fm.  70S  (-  No  meh  tiffht  m  Is  eonMndad  for  bgr 
defendant  ii  gnanutied  bv  the  conttitDCJon  of 
Idaho  " ;  thuoxh  it  it  "  adfiiable  '  to  permit  hie 
prewDce  un  reqneet ;  here  it  did  not  appear  that 
he  had  made  a  reqneet) ;  I8S5,  Shnlar  ».  State, 
105  Ind.  289,  S93.  4  N.  K  870  (defendant  need 
But  he  preeent  at  n  view,  becaaae  it  it  not  the 
"  taking  of  evidence  " ;  a  itatata  allowing  Tiawe 
by  couMDt  of  piirtiee  ie  conetitatiooal) ;  I87S, 
State  e.  Adama,  SO  Kao.  Sll .  SilS  (riew  withoot 
defendant't  preeeoce,  defendant  makinc  no  te- 
qaeat  to  attend ;  not  'mproper  aader  eJtoer  «tat- 
nte  or  eonatitntioo) ;  I8S0,  Kotlierfbfd  *.  Com., 
78  Ky.  S.19,  640  (defendant  mut  be  pieeent ; 
"  the  limple  act  of  pointing  out  to  the  Jory  tba 
place  ...  ii  the  giring  of  eTidanc*  in  the  ab- 
lence  of  the  aecoMd");  Ky.  C.  Cr.  P.  I89S, 
1 318  (priaoner  and  both  oounel  ate  to  accom- 
pany jnrr  to  riew) ;  187S,  Slate  v.  Bertin,  S4  La. 
An.  4«  (riew  at  which  a  State  witneae  wa*  al- 
lowed to  ex|dain  a  diagram  and  the  defendant 
not  allowed  to  be  preeent ;  held  Improper,  ainea 
the  defendant  did  not  enjor  tha  i^bt  of  ooo- 
frontiug  hie  witneaaea);  1891,  Peo^  «.  HoU,  86 
Mich.  449,  465,  48  N.  W.  869  (defendanfa  ab- 
■ence,  held  not  fatal) ;  1S93,  Poater  *.  State,  70 
Mias.  7S.t,  765,  IS  So.  8S8  (defendant  ia  entitled 
in  a  criminal  caae  to  be  preaent  at  a  riew ;  sea 
onotation  npra) ;  Mont  H.  C.  1895,  |  9097  (da- 
feudaut  ia  to  be  pnaant) ;  1876.  Carroll  ».  Stata^ 
5  Nebr.  SI,  35  (defendant  ahoold  ba  pieaent, 
"  nnlsM  he  decline  tba  privilege  ") ;  1895,  State 
«.  Hartler,  at  Nar.  358,  40  Pae.  875  (tha  right, 
if  anr,  "  is  statatorjr,  ami  not  oooatUational,  and 
maylie  waired") j  1896,  People  r.  Thorn,  156 
N.  Y.  986,  so  ff.  E.  947  (riew  is  not  the  taking 
of  evidence  in  the  aenae  that  lira  aeeaaed  moat 
be  present  or  cannot  waive  attendance ;  compare 
People  r.  Gallu,  cited  aMpn],k  1809,  whtefa  raata 
on  another  principle) ;  1890,  BIythe  r.  Siata,  47 
Oh.  St.  934,  94  M.  E.  968  (defendanfa  rolontair 
refoaal  to  attend,  bald  a  waiver) ;  1898,  Hays  ». 


Tafr.,7  0kL  IB.  64  Pae.  SOO  (defendant  .hoald 
accompany,  on  general  principles,  but  by  $  nn 
C.  Cr.  P.,  he  la  forbidden);  1880,  State' i.  Ah 
Xaa,  8  Or.  914, 91 7  ("  The  bUnre  of  tho  amued 
"to  be  preeent"  ia  nogroaud  of  error;  here  hr 
failed  to  ask  it);  1887,  State  v.  Muran.  15  id 
969,  976. 14  P»c.  419  (aaiM;  hare  tlie  tit  r<M.  ant 
conaentad  to  the  view);  1889,  State  >'  chiw 
Ooog,  17  id.  635,636,  91  Pac.  889  (defFii<!nit 
haa  no  right  to  ba  preeent) ;  1893,  Com.  r.  8«|. 
yarda,  158  Pa.  501.  507,  97  Atl  993  (defendaut', 
Masenca  not  naceeaatyl;  1898,  Com.  i.  \m 
Horn,  188  id.  143,  41  AtL  469  (same) :  1900 
Chicago  r.  Baker,  39  C.  C.  A.  818.  98  Fcl.  830 
(refnsal  to  permit  party's  preaance,  proper  ia 
trial  Cout's  diacratfon) ;  1903,  State  r.  .Vlorten- 
aen,  —  Utah  — ,  73  Pic.  569  (defendant  need 
not  be  ptaaent ;  on  tha  theory  that  a  view  ilun 
not  inrolre  the  taking  of  teatimony;  carefiil 
opinion  by  Bartch, ■'.) ;  1893,  State e.  Lee  Dood, 
7  Waah.  308,  34  Phc  1108,  seaiUe  (it  ia  not  i 
"oonstitntional  right "  to  be  presant ;  here  there 
was  DO  reqaast);W.Va.  Code  1891,  c.  116,J30 
(in  a  "  Mony  case,"  aocased  "  shall  be  talcen  with 
the  Juy");  1887,  Sasse  r.  State,  68  Wi9.530i 
536,  538,  89  N.  W.  849  (defendant  abtient,  bal 
hie  ooonael  prtaaat ;  held  "  qaaationable,"  uuleti 
ha  axpreaaly  wairad). 

»  168ft  Andeiaon'a  Trial,  7  How.  St.  Tr. 
811,  874  (Recorder:  "  It  ia  not  the  buaineM  nor 
the  dnty  of  the  Conrt  to  glre  any  eviilrnt-e  of 
anr  fact  that  they  know  of  their  own  knowledge, 
wikes  they  will  be  sworn  for  the  purpose;  for, 
tboagh  they  do  know  it  in  their  own  prime 
consciances  to  be  tme,  yet  tbey  are  oliliicetl  to 
conceal  their  own  knowledge,  nnksa  thcr  will 
be  sworn  as  witneaaea");  1876,  Hnrpurxiiail  r. 
Sheo  Dyal,  L.  R.  3  Ind  App.  9S9,  !i86  ("It 
oncht  to  bo  known  .  .  .  that  a  judge  tnniioi, 
witboat  givinc  evidence  aa  a  witness,  Import 
into  a  ease  hu  own  kaowledfa  of  particalu 
facte").  ^ 
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8  180M.p«p«  •utm.at.  of  ftot  l«  M^im^nt  to  th.  J^,  to  o«i- 
«.!  A  ooanM  .  argument  >.  m  its  purpow  .  connected  pTe«,ntotion  of  the 
facts  .appo«>d  to  have  been  proved  by  the  evidence  tending  in  favor  of  hi 
cLent  He  »  not  a  w.tnew.  He  may  have  te.tified  a.  a  wilneaa-  but  in  h^ 
•nrument  he  hj«  .olely  the  function,  and  right,  of  counsefTy  «p^  " 
Ufon  of  fact,  therefore,  which  i.  made  by  him  in  the  argumenrmurtT^^ 
.n  .««,rt.on  made  upon  hi.  own  credit ;  it  mu.t  be  b.2d  «,lolV  u^n  tho^ 
mtters  of  fact  of  which  evidence  ha.  already  been  introduced  or  7wS 
no  evidence  need  ever  be  .ntroduced  becau«  of  their  notoriety  a.  judiciaSy 
noticed  f«ita  Tobnng  forward  in  argument  an  a«ertion  of  fact  no  of  thSJ 
two  soru  w  to  become  a  witnew;  and  to  be  a  witne«  without  being  .S! 
Crsay  r^r"""""""""  "  *"  "'"''**  '^'  fundamental  principle  It  the 

This  much  i..  then  never  donbted.  The  difficulty  ari««  in  applying  the 
pnncipe  to  vanou.  kind,  of  ^.wrtion..  Before  attempting  toSgu  .h 
these.  It  «  de«rabe  to  notice,  in  some  of  the  moet  apjrovld  paM«g^*  the 
reason  for  the  rule  a.  enunciated  by  variou.  judge,  and  thrSrent 

pWned  of  U  highly  r,p«hen.ibl..  «.  one  Lj^^^  'Tt^ight  ta    rj'  K^t  ^'^ 
pro-uptly  »,^    For  co«„«l  to  mutetake  by  a  rid,  wiTto  g!t  teat  t^sT^tS 

IM  tolerated."  .  .  .  I  would  be  the  liut  man  lirinii  to  seek  to  abridm  trJ^J,J  u 
.nd  no  one  wltne^e.  with  more  unfeigned  prid.  fnd  S^u^  thT m^I^^Th^  H^^ 
rf  forensic  .Huence  daily  exhibits!  in  our'co««:  of  ^^  tor^Uy^J^L" 
fectual  power  our  tar^s  .peeche.  are  equaUed  by  few.  surpMied  by^w!  Whv  U^« 
r«ort  to  such  a  subterfuge  ?  Doe.  not  history,  aici«;  andmoSrnf  nZ™  ^'^^ 
sod  philosophy,  the  moral,  politieal,  financial.  commi8reiJa^«i  n  '"•*'•""*• 
«1  their  rich  and  i„.xha„.t.^e  th?m«  fortiJ^Xu^'^HrnJ  'Z^TLelXt  fnX 

rh?:rwo':^";r^^r  sryZ*  i.r  i^'^"^  £^^ 
cs\si;*a^'dSi'^r!f"-^'^^^^^^^ 

bounds  of  spMse  and  time  -  extra  JUmrnamth  mania  mundi.    Bnt  let  nothing  temot  Um™ 

L^itLT^tr^!^' ""' '--  -^  <"'  -  -car 

1852.  NMet  J.,  in  Alitehum  t.  SlaU,  11  G^  818,  «80:  "  It  U  contrarr  to  law  for  «„.„ 


/  In  the  psimge  omitted  here,  the  opinion 
pomt.  ont  thu  the  jadee  must  interferi.  and 
MBDoi  expect  the  oppoaiag  cnansel  to  do  so: 
bMMiie  the  latter'.  ohjectTon  i.  likely  eDonch 
to  be  met  by  the  offending  connMl  with  *e 
«r™.t,o  tarn,  «  Tes,  gMtlemen.  I  hare^SchJd 
.tender  .pot.  the  gAed  Jade  will  wince."  ft 
a  .  Uttle  odd  that  jut  fbrfyyMM  later,  in  CWi- 


tenia.  In  People  v.  Ah  Len,  cited  in/rn,  the  in- 
terrupted coDiuel  did  UM  pnciMly  thi.  proverb 
in  retort  That  it  wa.  a  mere  cc^nciden^  i«  an 
explanation  not  more  intereeting  than  the  only 

^^rr""  •flJ^'™.  nanHdy.  that  ihV 
connael  in  planning  hu  trick,  had  lead  Judge 

SSS^Vhe'^t"  '*'"***™'  and  had  th^ 
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^r**  •!*  ^  ^^  P^.**  •»»"• «»  »»•    •"-  Hgbl  o(  dlMONing  lb.  »«iU  ofhU  c.«i* 
both  M  to  tto  I.W  Md  tb*  tmU,  U  ioditiwiiMbk  to  mrr  pwty  I  tb*  MO.  rial  t  IT^ 

fouud  M  bi.  towBlng  «n  miU»  It  I  Md  b.  mv,  If  h.  will,  gif.  pU,  to  bU  wit*  J*l 
to  UU  ImaglnMlon.  To  hi.  fr^do.  of  q>M.h,  howwr,  tb.f.\r.  ^  UmlJl  •"« 
When  oouB-1  wo  p.n.itt.d  to  rt.to  [Moridonowl]  f^ol.  In  .rtamont  ud  to  cor„,;.,„t 
upon  thorn,  tbo  UMgo  of  oourU  in  romlittinff  triab  k  d«Mkrtad  from  Um  I*».  „i 
.^Wol^JjlTfal.  bonoat  .TC^b^^Tu  til^ilS!^  It^t  S"^ 
•ntwor  to  tbMO  rlowt.  th.t  tb.  .tutooMnU  of  wanMl  ar.  not  .Tid.M.,  tbM  tb.  Co .« 
to««d  K,  to  Jnrtroot  tb.  jurjr.  .„d  U»t  tb.y  «  .worn  to  «nd.,  .  ^rfioT^Iy  ^  rf"" 
to  th.  e»^d.»o..  WhIIrt  M  tbi.  i.  tm,  y.t  tbo  .Owt  b  to  bring  tb.  .tatonwifuT^l? 
Ml  to  b..r  «?««..  T^mllet  with  mo«  or  h.  for..  «oordlng  to  oirem^Z^.  "  . 
»»»'««>"•"•  to  «>•»•"  tl.  .1  tb.  Jury  will  dl.r.g«tl  tb.m7  Tb.,  ».*  ,tru„l,  ti,  d|L 
n|rjrd  th.u,.  tb.jn..,  thinlc  tbU  th.jr  do  di«.gi«d  thorn,  wd  .UU  b.  tod  iu?^  ur^Ju 
^^^'*/^•i'  ''!'^'''  ""*"  "*"  •""••""•-  Th.t  inflate  wiU  b.  g,..*,,  onTl 
oordlng  to  tb.  dM««tor  of  oonn^l,  hi.  .kiU  .nd  .droitoM.  in  •rgaaent.  .nd  th,  „!"  rtt 
»«.  with  wUob  tb.  .Utom»U  .Und  oonnoctod  with  oth.r  faS.  wd  circart,  l.t 

glT.n  und« ojUh.  without  er(^«unln.tlo»,  .nd  irmpwti*.  of  JlSo.. pJ,^ZZ 
rulw  by  which  «>mp.tonoy  i«  te.tod."  p™»uiioiMry 

1877,  Virgin,  J,  in  Rol/t  r.  Rum/ord.  M  M..  S04,  MO:  ••  [Tbo  ralM  of  .Tidenc  ». 
quir..,]  •mongoth.r  thing..  thM  th«f.oto.hiJl  b.  nuktorisl  Md  p.rtin.nt  to  the  iwue  .S 
th^,  wh.„  not  conUined  in  docuB..nt.,  th.y  OM  b.  d.llT.,^1  Snd.r  tb.  J^lTot'^ 
ooth  .nd  their  truthfuIneM  to.tod  by  cro»««mln.Uon.     E..n  .  ju«,r'.ow„  l^-n^ 

•twid  by  th.  juror  aud«r  ooth  m  a  w't.*.;  othwwiM  teitimony  which  might  influenc. 
.  TTdlct  would  •jc.p.  tb.  ontekl  of  oro..,.««„in.Uo«  .nd  di«,L.ion.  .  .  '  StllZu 
[by  oo«n«l]  of  Utog«l  f.cU  not  «lduc..d  l.V.Tld.noe,  «.d  eomn..nU  th.,«,n.  IS 

,«^  lf"*'T^  f  •*  "•  *'*'*'""  '"*»"'  "'»*  ^'»"»  "••  PriHtog.  of  COUUKl." 

.11  .  PJT  i".  '.  *""~  ''•  *''*H/'*-rf.  <*  Wi..  288.  201  (comm.nUng  on  counsel'. 
^u.ten  to  «,.  drf.ndMf.  ri,ility  m  «  oflkw  of  .  railroad  oo«pany  to  pZy  UberTy  to 
th.  ^It  in  i«ue) :  "  Enough  appwr.  to  .*,,w  not  only  that  th.  toarJS  oou^K 
in«,tod  on  fact,  not  in  erid.no..  but  in  .ff«>v  ^«.tilM  to  tb.  faoU  bhnTu     1    w  "^ 

S,  to  i*  l^^7  *^*  **^  •''«?"•"*''  ^''"^  ""•"  «-  corporate  g.v,.rtta 

ability  to  pay  laig.  damage Amongrt  otb«>- oridone.  of  tb.  app.II«.f.  .I.ility  to 

pay  H  m  ght  «ndo„bt*lIy  bar.  baon  Aown  that  b.  r^i^  U.^  .idumenL  froS 
po.iti«n  in  the  railroad  company,  and  po«ibly  that  t>.i  rail«*d  company  Z  ZmS 

£  f^  «  .r^  '"  ?!  ".l""'"  th.  propw  «»p.  of  pn'.«io„al  di«u«ion.  towu-, 
S,nT.r  »*°'«^»'' '^''  ";•'».'«>  ""  J-T  -  ««•«■>»  fou-J'ns  bi.  argument ;,™  .««/« 
duZ^r.!!'.;  ;  ^"•^'•^,"«'  Cl""^» Court  can.  a.  it  did  in  tbi.  .a«s  charge  the  jury  to 
dUregard  aU  rtatomento  of  faoU  not  in  .Tld«nc.  But  it  i.  not  m  crisin  Uit  a  jury  wiU 
t^  V«««»«t««»  too  often  found  agaiut  .»id«c  and  without  .yid.i.o.,  to  warr.„t 
m.f^i  ^^2:  "u  i  '  ^'r"""'"*"""  "f  Jori"  i  •n*  without  noi^  of  the  evidence,  it 
?u^      ^    ^f^  *"'  ^'"'•*  *"  ''*~ri"''»*to  b.tw..n  th.  .tatemen.,  of  fact  by  counsel 

folWIng  tb.  .Tidenc.  and  outaide  of  it Pownrictrif.  U  bat  s  meth«l,  »„d  . 

mighty  on^  toMKertam  th.  truth  and  the  Uw  goreming  the  truth.    It'     he  duty  of 

^r^Tl^-?"!^'  ^' "**  ?'  *•  •**  "^^^  *•'•  «"*»*  ••  •^'«  *°  K«»^  hi""  !  "«"  '^"'-•el  i» 
out  of  bu  duty  and  hM  nght,  and  ontaide  the  prineipto  and  obj«,t  of  hi.  profes-ion  when 

f  ullert  frMdom  of  .pMch  within  the  duty  of  bi.  pio&ttioa  dioold  to  acoo«tod  to  ooun«l ; 

SSM 


a  iMo-iiio] 
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f  i8or 


ta»  li  ta  Um^.  «^  fiMdom  of  •pMeb.  to  tmrtl  ct  of  tb«  mori,  bttbt  hit  •».»«.« 
tto  pfoof.    II  mjr  •omMimM  bo  •  vary  diAoult  aiid  dtUoiUo  dutr  to  «!!Jn?  . . 

pHbnawl  by  Utooo  apoo  wbom  Iha  low  inpoMO  it.  ,       Fnr  .11  .k..  .  ^. 

prwr..  .fry  lni.rno.  oooomI    ,v»,  thir.'    .ri*.  oot  of  lb7lM«Lr,T^iM,^  ^ 
^  mMM  of  knowMg.,  «id  monyothor  ooo.ld«r»tk,n^  .,•  leriUmotoThjiTu  if 

*^T  T  "^^r!'  »'^  «»  »•-  •-timooy.on  pabHo  btataSiST-iSJl^ 
inything  elie,  prorkM  i(do«  not  loTMh  tho  probibitod  domoiD  b.«7fi»?^n..  1  iS 
n.  pr-Wjo,  j^ifo,  M  .  n.1..  will  ^  drtormCwJS  S^ol^7  Jriui  li!!! 
•iMo  il  degMMratM  into  obow  ond  luduo  Uoenao  rwT.rT  i        •^'V  •»<* 

--^  m«M  K,  .„«.pp^  by  v,y.Tid.oo.,  »„rt  bo  p.rM„^  to "^  S,U  oMU 
Mt.r.1  tend...oy  mart  bo  to  inflooooo  tbo  floding  of  th.  joVy ;  or  th.  c-Tb  n^JLhl 
•iibm  tb.  influooo.  of  thi.  nUo.  .  .  .  Wo  woold'not  wbir^iTn.  L«ion1r^fS 
tb.  m.ny  hMty  or  woggorot*!  rtrtomooto  oooomI  ofton  uuk.  in  thoheHTSoM  7^ 
e».ot  «Hl  or.  not  «p«tel  to  booom.  fwtoi.  in  tbo  formotion  oflL  mdi^r*  H^ 
jUt.,u,..U  .«  ««Uy  T.lo*i  t  thdr  tn,.  worth.  «d  b.f  no tn^n^te  mLL  ,. 
iionly  wh.n  tbo  rtotmnont  i.  of  •  .ubrt^tiro.  ootrid.  foot.  .tot«l  M^fwt  .ndwhii 

or  .ac.  U  pom^lblo  ond  tolerobJonly  '.^  ^'^:i:^.Xl^^{^:^\^::^ 

\m,  .IfcOnif*,  J.,  in  RMtr  r.  CoUini,  00  Mieh.  810,  614.  M  N  W  88  •  «Th.  <„~ 
»«..  g.t  th.  .,id.«»  f««  tb.  lip.  of  .worn  witn.-..,  wd  iiTftl  ioLwo^JSZ 
innt«o{]owyonintboMgttni«it<rftboeaoo."  "v"  lo.  ninworn  kmo- 


§  1807    Bum:  AppUoMloa  of  th.  Muripto  to  yoHM.  Bndo  of  Am^ 
S-  ^^        "?•  f^  of  matter,  of  awertion.  the  .ppliction  of  the  prin- 

«/r»rf«^.  Thk  cl«.  include,  the  great  maa.  of  relev«,t  foct. ;  thZh  h* 
bouDdane,  are  best  ceflned  in  conaidering  the  next  claaa.  The  foUowini 
eekbmted  paMage*t4»ma  illa3t„jtee  theprooedure:  "« 'oU"wing 

JfL^TZ.  **t!r'  *•  !••/«»»»'•  R^  n.  902,  criminal  oonT««tlon,  t  «, 

S9t:;.::^ra*7H«T£;ii"Sf^'.- 

M,T.T  «M   '-r       *;•  I*w**«n»  *o  <Jo  «>.  whon  the  foUowing  ooUoquy  .dsu«1  • 

«ntl.r*  K        "•?~«'7  ' ''°'  •*'•      '*'•  *««»«»••  "I  •ubmit  to  your  Honor   timt  41>e 
«.nU.n«n  bM  «,  nght  to  mako  a  long  wri^^  pononal  rtatement  in  bk  c^JgU  tta 


lllj 


I    ( 


iff«*™ 


'3 


f^rr 


ilP 
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fW    ..  W.  propoM  to  pre**  It,  lir.  ••  w«  tlKM.,  Md  h,  m^ZuJcTmiZu    tu 
OOUM.I  oMMt  «UI  apM  M  to  »MtU,  th»  MrtWttUr  wlti»-rhV ^STl  ^"^ 

P«.».  It,  nor  .«,  h.  lofrro.^  t^n^^K^^TiJii^^  '" 

::i;rtr^Ki-t:.^rit*^3!^?'^^^^^^^^^^ 

^'?i^t.it::t:rt«:*"^'^'-^^^^^ 
r.^«Si:iTiiitr'brjr^.Srhir;^^^ 

h.  w  II  m»w  nMk.  .  p.n«i^  .,p|.„,tloo  u.  thi.  W  thrt  It  ItanTirMn- „M  ''*' 

•  •t.f.m.nt  of  foci.  whMi  h«  npMt*  to  piov. :  it  i.  uT-lum^^^ Tf  .     '""'^•' 

which.  I  .ubmlt  to  jro.,  Hooor.  1.  i,np«pi,.  Tlut  Uiu  I  obtort  Tl^.  IVV' 
«ott»..l.  Of  Mjr  othor  ooudnI,  will  .row  thM  Mr.  Trw  «  tLk  d!l!„- .  L'  ?'"'  "  """ 
tb.  f^  or  th.  oi«a«Mt«.,..  which  h.  now  JnJ^  ^  ^tJ^S"!^":^  "' ''"'^' 

proof-p.,b.p.  ST.:  ,r„a»"  li:JJb^^  S^^  T.^  S  (!!'"*"'  "p  'y 

u.ink  w  V*  .bout  thM,  th.  ruioT^  oui.  ^  "jr^ti^"':',^:,?'':!''^ ' 

whieh  Om.  Tnwr  propoM.  to  nrMini  Jr.  #^».  -li  """^T""**/  •«>»  w»t  th«  fwu 

upon  th.  fMt.  ^^Hd,  in  \^m3^  ^    '  *^  ooma.nU  I  may  mU. 

Upon  «,.T  matter  then,  which  ought  to  be  evidenced  in  order  to  be  „m«.,w 
considered  .t  .11  by  the  jury,  no  honorable  counsel  wUl  Soiindy  !Xl 
•«ert.on  in  hu  ..gument.  unles.  evidence  .bout  it  ha.  .Ireaiy  wrfnj 
S^,  """^  '^'^  misundersunding.  consUntly  .ri«»  a,  to  thetno  tS 
effect  of  evidence,  and  since  in  the  .tntin  and  fervor  of  argument  hon  "t  ^n 

wittingly.  For  such  contingencies,  on  the  one  hand,  judicial  charity  should 
be  shown  in  excusing  the  counsel  from  the  guilt  of  knowigtSoI 

tfJ  .K^  ''^"'*°"  •'"'"''*  ^  """^  »  mterrupting^arruue  ; 
where  the  suppo*.!  error  mignt  bt  the  result  of  no  more  tha?  a  meL  d  fe 

Zr  J  K  **^  **  ~*  '""•'  ""^  •*PP«''»«  contention  when  tl  iTim! 

comes  for  h..  own  aigument  But,  on  the  other  hand,  such  charity  a^d 
cau  u,a  .hould  not  induce  the  judge  to  refrain  from  co^J^.  ng.  L  la t 
made,  .clear  and  unmistakable  error  of  the  present  sort,  or  1?;"  duly  « 
buking  It  If  made  p.  pably  with  knowledge  of  iu  lack  of  foundain    'i 

STuIe     So*™^^'"?  5^  '''''  "  •"  "«-•  ^  »»>«  discreU:;;of  t 
r th  s^rt  ^,Tr  ^"  ^-  •^Ar P''^  »»"  pointed  out),  in  a  clear  caae 
or  this  sort,  the  judge  u  bound  himself  to  interfere;  for  to  leave  the 
burden  upon  the  opposing  counsel  not  only  expose,  hi;  action  to  .1^ 


MIMO-ISIO]  COUNSEL'S  ARODMENT. 

rtniction,  bat  alao  ttndt  to  mi^».i.      j  .,  '  '***' 


"*•;  Jiiu  •  11-7   pwj., •—...«.  IT.     lo.   wiJi— fl?   ".•''"•■^••ndnarhi.iifcr-Z:/ 


^'-  Bank.,  IS  N.b,  M^rriTi'^K'     «lo».  wd  ^.^Tr.  ^h ''Li""""'* '^•^'* 

«  i  «.'-2  •fJ5'WLl»?.  hSm  r-  R^r   "IT^^r.  •Mor?h«  S''.^"'-iiT-  "«"«• 


iii! 
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'Iv.;,!     ;i 


■•( ,   , 


(2)  Where  the  matter  is  one  of  wAieA  no  evidnue  need  ever  he  i-ro 
dueed  because  of  its  notoriety  as  a  subject  open  to  judicial  notice  (w 
9  2572),  there  is  obviously  no  impropriety  in  a  referance  to  it  in  argument' 
The  matter  is  assumed  to  be  known  to  Court  and  jury,  and  hence  the  asser 
tion  of  It  IS  not  the  giving  of  testimonial  evidence  but  only  a  referem v  to 
that  which  is  already  known  without  testimony.    The  difficulty  lies  in  dj, 
criminating  between  this  and  the  preceding  ckss  of  assertions.    Coneni 
and  accepted  data  of  morality,  history,  and  natural  science  may  thus  ll 
assumed  and  referred  to.    But  a  general  truth  is  sometimes  best  illustrated 
and  enforced  by  a  concrete  instance;  and  thus  the  allowable  resort  to  con 
Crete  facts  for  ^  purpose  tends  to  d^nerate  into  the  improper  assertion 
of  specific  facts  which  are  put  forward  as  indirectly  bearing  on  the  case 
and  therefore  ought  to  have  been  evidenced  before  being  referred  to.    For 
example,  a  reference  to  celebrated  cases  of  erroneous  conviction  for  murder 
where  the  supposed  murdered  person  has  afterwards  appeared  in  life  may 
properly  be  made  to  iUustrate  the  general  truth  of  the  possibility  of  con- 
victing  an  innocent  person  where  the  body  of  the  deceased  has  not  been 
found ;  yet  a  reference  to  the  recent  conviction  of  one  of  a  band  of  ruffians 
with  whom  the  defendant  has  associated,  intended  to  inspire  ih    jury  to 
reach  the  same  result  in  the  present  instance,  would  in  effect  be  un-ins 
them  to  consider  the  defendant's  prior  misconduct  and  bad  character  and 
therefore  would  be  improper  unless  there  had  been  evidence  on  this  wint 
which  presumably  there  could  not  have  been.    Again,  the  coun:.el  might 
refer  to  the  fictitious  case  of  Robinson  Crusoe's  discovery  of  the  footprint,  to 
illustrate  the  general  truth  that  circumstantial  evidence  may  produce  abso- 
lute persuasion  in  the  mind;  but  a  reference  to  the  discovery,  near  the 
scene  of  a  homicide  charged,  of  a  hat  bearing  the  defendant's  initials,  no 
evidence  of  this  having  been  offered,  would  be  obviously  improper.    It  seems 
impossible  to  frame  a  definition  which  will  accurately  draw  the  line  of  dis- 
tinction for  such  cases.    One  suction,  however,  may  be  useful ;  namely 
that  a  test  may  often  be  made  by  asking  if  U  it  immaterial  for  the  cox  in 
hand  whether  the  epeeifie  fact  aeterttd  be  true  or  not;  it  its  truth  is  thus 
immaterial,  then  its  force  will  lie  merely  in  symbolizing  or  illustrating  a 
general  truth,  and  its  employment  wUl  be  proper.*    Courts  have  tried  in 
various  phrasings  to  express  the  necessary  distinction,  though  not  with 
the  clearest  success ;  in  the  foUowing  passages  are  useful  attempts  at  its 
exposition : 

1881,  Bflioa,  J    in  Comh$  v.  Sute,  40  Ind.  816.  910 :  «  One  of  the  sttonieys  for  th« 
prosecution,  in  addraMdnK  the  jury,  said :  •  Three  or  four  men  have  beeu  recently  exe- 

»lJL^  wJ3^»!lIl.'^»'°  *S^^  ^''     A''"  *'•'•  ^I  "^y  Vnixbig  a  word.  «.<)  let 

»r^  ih?  nS^*™*.."**  "•"? "^ ''  "'J^'J'     '»»»''  •  '""nM^o^at.  not  h»  own,  on  the 

^^„^^^^.^S!^.^'^'^'^J°!?"^     fnother  humnn  WBgl»d  bemi  there  •    Smit 
cZ^^^^tJ^ST.  *'**.J''~  Robln«)n     k  Men  thnt  the  force' of  the  fwt  »  inerelv  u 

JoMly  inn  thtt  wme  one  elM  h»i  been  there,     the  laeitian  hypotheSbil  ™^ 

8S88 
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eouiitel,  ia  th*  bMt  of  •imimdI  -oiMtW.  »!!  !!P  "'  **  "'•'*  «««•  »*<»"«• 
m  w.y  ouWd.  <rf  thT^^  IfTiri   •"*?'•««'  •*«ten..nu.  or  wwder  . 

«o«l  J.-tfrof  «Sco"ni.r^;l'^  "'*1^"^  ^  ^"«^*  '"»'>  «^ 
tb*  rerdict  If  .veir  iminUeri«l  .ZrSon^  .»  .  .5  ^  '**'»  '"  ••»»*••«  Mid. 
,«,  to  b.  h.W  g«„i:d  for t"inot^  w^St"*  t?*  ''^*!"»  •»  -^—S 

«q»i«»  .h«  Court,  .hould  «ri^  to^ni.  or£n Jl'ttil  '^^  ^r"""  ''«"«« 
their  .erdkUb«»u..  «,»«,,  during  S..Z.^nt,!7,l"^"^^^^^  "''  »«*  «'«««g«l 
wat.  not  wpportrf  by  evidence.  •  .  It  iZ  dutT^^F  ii  ."T**  '^"^  '^'^  '^ 
trial  to  rertrict  the  u^ment  upon  the  t^  ^.  ,'  '  ^"^  "•«»  ?■*•'<»«•  •»  the 
fn.n.theendenee;  Kin  doi:X^t'rno?h^j^to'^bri^i^1J3;  "'  '''^•'•'"« 
b,  preventing  conneel  from  eoforolng  hulZnint  bv  il^^f *^  ''^f'"  "'  '^•«»*'« 
.Iw.).  eaey  to  correctly  draw  the  line  Ut^^h.Ill^^^"'  "l  *"'"P'«-  '*  "  "o* 
Ifatter-of  common,  general  pablicinforlrr  '  '^'*'  '""'  "»»*  *•  J«»P«)per. 

«d  matte™  of  kno;^^.?^^;^  h^ZZl'"^"^  "*  ^''P'^'y  '''•'«<»^. 
I«pri.tyi  b-»««ter.of  alocJnVu^^ZU^^'^  «o«rm.nt*i  upon  with  entire 
««  not  p^perly  the  .ubject  o7«,«me^t  TriZTl  ?°""°°  •",••  P""'"  ""'"riety, 
«lre.  din^tly  to  the  eridene.  Cld  Ih.  .  deuS^tS  wr")"*'  *°  «"•«"•  *»'•'»- 
appellate  Courto;  and  it  U  far  better  to  ~mm-ti.w^^'  '^''  '°'  *»»  «»>  •"d  the 
Courtth«.torttempttol.rdo\^or«fora*'l!:«^^^^  f^"***""  «>'"««- 

yk.lytodothe««u^i„jur,,it^U,^*S^™'°'*J"»?'«»«  o'/^^'  •''i*>nce  which  «, 

formvereal;  but  wbe«  th^^te ment  U  ale^^tne  ^Zf  '^*'"!!!°"  '"'*  *  «•"" 
piejadic.  theeanae  of  the  accuaed  in  the  Snd.  „f  K  f  "  «*»racter  not  likely  to 
m.r,ol  th.  Court  to  check  ^,iZS^'^'^°"•:^  «•«<>'  *":  ''"«'«8«««.  the 
M  to  Kquire  a  reTer«a."  ^^  "^  "^  ''••'°**  •«*  «>  •«»«•  of  di«)t«tioa 

1882,  JUcQawan,  J.,  in  Sto/*  »   7Wn«t-  mi  o  n   koj   ,.«  . 

•hatuponatrialthereirece^Vge^i^JSir"' '\^\\^ 
«,  for  inatonce.  that  in  .TPimenrc^SriZ,^  k«!^*'*"*,''"'*.  ''"'»''>  ^  <>^^^  i 
i.«,u>mentingnpon  the  2.timony?StlT  hi^'L^'Z''^/"?'"  ""  '**'»«»'  «"'» 
Wy  .Toid  «.ythi„g  like  giWng  LuiS,^^^  X\  t^^*^\•^""  •""?»■ 
«*•  are  K,  difcwnt  and  raryW  in  ehMLtonh.r!l.K  ^"'*  "^•'  '•'""^  ™>««. 
itiowDcircam.t«.ce.,  and Tthe  waSj^^Tt^  ^"^  """^  ''•'*""*  «>"«»wh«  upon 
i.  ".ggeating  inferen;^  anal«SLr^"S.Stit  SSI^'  "^'"  l"  .^m.nr« 
f  d.  A.norigidrulec^.taaiJTtaXSi??^'!^**  ?  '"'*•  ""»*  »« 
a»y  Mw  been  left  tamelT  to  the  aena.  «« t«^^^  ^  wch  matters,  it  would  aeem  that 

.i.0.  under  the  abJTdl^ollTo^itSrffS^wll^S:.^  -  •'~«'^'«  P«>'- 

may  shown,  both  whTt Tey^  ^11^^  and  generation ;  their  methods 
be  found  a  few  soch  useful  wampl^:'  """"^^  P~*^"  *"1 

^  "Si',  S'STdeTeo^jtE:  Z't^)i:^cL^j::'  ^^'^  ^-  n. 

«™«on  with  the  ptaintir.  wtfO :  "  GenttlZ.^.f*^^  *?**'  *"  *»"•'"•>  «»- 
h«"ght  againatthi.  defendant  U  not  a  MwTTaJJ^.'?'  "*  ''«»«'««•«'•  which  i, 
.*eco™n.thodof  w.rfir*A.":.T«^^^  U 
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by  niMM  of  •neh  m  aocuwUon  th«t  the  •nemilTorsf  aJTIT-  .""'     ''  *«< 

th.greiu  champion  of  the  orthodox  Wth     U  •«  h!    ^^'"•"°»  r"**"*  *<>  de-tn.j 

the  Mne  sUeiioe  for  which  mv  client  ie  eo  iharDl*  criUci«H      it  *  "»>>«  ine,! 

«»i  the  «in  of  the  illu,trio^  F  Jot^ffl,;"?^"  J-*  ;;:  ".JT  •-<;  » ^'Ke 

e**/"!^  MacmilUn'.  ed.  of  the  Upenin<r  SD«Lh  ais  ?tK    T  ■  ^'^'"""i"'"  /"r. 

League  wm  of  conapiriug  to  ebSZ^StSi.  o„tS^    th??  '*""*.""  '""'  •"»" 

boycottingTj  a.J.wf«l^i2«;    Sir^TA^t  Ji[:^"JJ"^^^  '-W 

fonp>en  for  ndng  the  celebrated  excIamttCTDr.  Jot^nd  «^" 1 1 "'  T' ' '« 
mind,  rf  ^t..  Boycotting  ha.  exieted  fron.  mJ^tV^Z^^^^S^^^'"^ 
•xuted.    It  is  only  a  queetion  of  dense     l)n  to  m  L!1T       .  .  ?  ''""'*"  '•*'='.» 

not  criminal,  bat  iVi-  i^^^^S^i,  ^^^  TJ!^^^  &,?  "»  "  ""'  "-'y 
mean,  the  focnning  of  the  opinion  of  the  oommnnJ^^-  T,         «'y«>«"'«r  mean  ?   It 

« individual  of  th!t  <«m«r;°:fo*ok':rL"*SJ:r«rs';^^^^^^    »' 

•gainet  it.  general  Intereeto.  l/ther.  no  boycottinfL  tte  W  ?  i  2^  ^•,°'  ""''"''' 
p  the  other  profeeeion.  ?    I.  the«  no  bo^i^  to  tS^C^h  ^  fc  tire"  „ T""'' 

boycotting,  andT«yTLia„  hL~.IiZTi°'.**'  '°  !^^.°*  '?*'"^  «pr.hen,io„  called 
boycotting ;  bat  I  need  wt »  f«r  hLT   wIT     V^,  •  **  ^"^^  "*  """'  "'»*'"'«"  "' 

^nce.  nS^only  of  CXXt"^ eC.''::d't^y^/Xr  r^^^^^^^ 
aebon  of  our  mat  eoktniiia  »!»»  »i..  m  i  j    j      «        .   TOyoorang.     what  was  the 

Criminal  popolaC  S^^o^lSJnX  o^K^riS^^tS  Jln'Tdn  ""*  .^^T  ^ 

caUeTZ^nbTlrid^rta^oirj^J^''  ^''^  ""  '  "  ^'""  »  •°'"''«-' 
•tance*    It  mar  ^  onrjr^f?.     '^^^  "  ^  *°'"  """  •  I««'«mP«on  of  circum- 
•«Hi»n.    x(  may  DC  one  or  fifty.    There  i.  no  chain  about  it    Thavn^i  <  «>,.:„'■ 
nomer.  a*  aoDliad  in  it     t.iw.  .k«  t.      i.  .      ,,"  •""»•  «•    -ine  word  ■chain  is  a  mis- 
h«dll«!l  ^Tfii   I  .  ^  ,  ^^  ''^*  *  "'*"'  °'  "'wnmrtancee  I    When  that  solitarv  i„»„ 

had  not  come  to  hi.  i.land.  Y^^V^J^^yT^  ^^^TJ°''''t  '""  •'.:'' 

clrcam.tanee  I    B,  had  no  dutinguiahed  coodmI,  to  «rg«  upon  U.  fear,  that  the4 

SS40 
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WM  no  diain  sboat  that  thinff  «hi.k  i^  u.     ^ 

.»  cireoBMUotUl  .rtd«w.    ft  J!l*^t    r  ^  •*•"  *^*'*  "»*  "••  not  W™elf77 
M  *.»/-  "^-    "  *••  »»«"•>« »»«»  dreum.UnU.1  eHdwoe.    E  I^tJ- 

(3)  The  m«n  maintenance  of  the  «»».wv^  ^  ,  .  . 
in  evidence  is  not  the  offering  of  eS^  »/«.*»««/  i^erence  trom  fact. 
When  proportion  A  is  toZ  pi^vT^n!?  »"  *^''"'°"  ^^^y-  P«>Per. 
thereof,  what  remains  is  the  me"w  p^?"*,^  ,"  "'*«^""<^  "  ^videVce 
fact  A  as  foUowing  f™„.  fact  T^  TT^2^T'  ^  ''  ^""""''°°  «' 
follow  is  the  question  for  the  junr  ^d  it  i»  T         '  »**  persnasion  should 

jury,  and  It  is  the  counsel's  function  in  anro- 

w&  'ii"'Mi'v  m:WiJ' 


•The  raUngi  o/  th*  tmioii.  Court.  -^  «fi^ 
too  dependrat   .iwd    thrpTrtiCTK  »^ 

Glenn  to  Ulnitfala  tha  n«>ii.!i:>"  *        Maria 
fctqaently  too  Jt  to  b?mSSll  k  I  ^i?^"  "• 

Whood  l»  which  thidSfctSSt  hadVtfi; 

inown  ivmpathr  for  tha  vi-.Y_  u  ■  t  ■?  "•'• 
""iciJn  SiS^hlVltriSS  CM.H*"" 
'■.  S«*  86  id.  77.  87,  ni' 77r'i£S"?J!" 
"Ogham  r.  R.  Ca,  78  Conn^jJif  i,'^  ^"V 

"n  The,  4Xi"  "VuSd'SU^w^hifK 

Mk.  tir  which  flr  ni  tobL!X.  f  S*"^  °i 
bj  the  aroma  of  ^«Ji  i2Sf.u  J.*"""?™** 
IW  i.  thriaflueL  rf  m'T^ViJ!"'*,  «"•• 
thi.and  all  mattoi^^L!^'  ^v.McDoiiald  in 


Wion  of  iortir^.^r!!!~  '^'h  *•»  ""Jmini. 


roortmed  VS."  ai-lM  """^  "°*  ^dl 
-proper;  ^^rtc'A^^^-^  "j^ 
»»/ira,  note  II-  IH71  p.™.        f"  "•  '-'••  ="«d 


33  ~f„        "  '  .'*•  ''•••g'non  r.  State, 
"mm&ti"  tJT^°"°'  '"^'^'<«^« 
"rtion   that   niiJ?"  .   '  f*  ^-  ^   »"  (•* 

?".piov jwhoi  nit  Site j-in^^w 

t-.«dl,  ar^^'t  /„  rrSIST'  !»•»»."  "to' 

*l«i  t   State,  —  MilT  ™  „  S!"^  ""<'• 
wwce  to  other  ~-^^~  '.  "  So-  »W  (r«* 

*«.k«owaa«d««,|»tad|yai™«g     ^^^p.  1«  (Wd  «< 

11 
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.  *??.  ■pawBW  of  Broiurli«ni,  ia  bii  Work2 

t>> ^  no  (Maiii 
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nent  to  uk  tb*  jury  to  make  or  (if  opposing)  not  to  make  the  inference 
But  the  act  of  producing  evidence  ends  when  fact  A  is  intn>duced ;  what  r  - 
mains  is  a  mere  logical  process  of  be{iet    ConsequenUy,  nothing  that  the 
counsel  may  say  as  to  the  desired  inference  can  be  the  giving  of  evidence  bv 
him ;  for  .the  evidence  is  by  hypothesis  already  there.    His  suggestions  are 
logical,  not  evidential.    Now  in  this  domain  ot  logic,  it  is  conceded  the 
counsel  ia  free  from  restraint  during  argument    His  desired  inferences  'n)av 
be  forced,  unnatural,  and  untenable;  but  as  to  this  the  jury  are  to  juHce 
that  IS  precisely  their  function.    To  declare  the  desired  inference  irrational' 
IS  to  b^  the  question,  by  prejudging  what  the  jury  may  believa    If  the  evi- 
dence  was  irrelevant,  in  the  eye  of  the  law  of  evidence  («. «.  if  it  was  totally 
destitute  of  probative  value  for  the  purpose  in  hand),  this  would  have  been 
determined  by  the  judge's  ruling  when  it  was  ofTered;  the  very  admission  o( 
It  at  all  signifies  that  it  has  at  least  some  probative  value  (a»fe,  §§  9  28) 
Hence,  the  counsel's  exposition  of  its  probative  potency  must  be  left  free  for 
the  jury's  consideration ;  subject,  no  doubt,  to  judicial  correction  in  case  of 
palpable  bad  faith  or  in  ease  of  the  misuse  for  one  purpose  of  evidence 
admissible  only  for  another  purpose : 

188I,  EUictt,J   InComi,  r.  Stale,  76  Ind.  216,  218  (oommentfaig  on  eoaoKl's  miaert 

^  ^Jn  **'i"'l'/T  *•  «*•*">«»«»••  «o««  to  th«  town  of  Lidenc,  of  a  S 
that  herefow  the  defendant  bad  hired  the  witneM)  :  «  The  ooansel  for  the  State  a.ked  Z 
Ju^  to  draw  their  own  infeivnoes  from  oerUin  faeti  diielowid  by  the  endenoe ;  and  in  «, 
dolij,,  U>«  couuMl  may  have  asW  the  jwy  to  violMe  »»  logicri  rale.  «.d  do  violeice  Z 
sU  the  Uw.  of  tegitimate  inference.  Bat  we  ovinot  nndertake  to  oon«ot  their  lode  If 
then  were  any  bots  at  aU  before  the  Jury,  the  qaertion  •■  to  what  oonclosion.  should  be 
drawn  wu  one  for  argament ;  and  it  was  not  for  the  Court  to  determine  whether  the  in- 
(erenoe  of  ooausel  was  a  eorreet  or  aa  enoneous  one." 

1897.  Moore,  C.  J.  in  5teM  v.  Moore,  83  Or.  85,  48  ?«,.  468 :«  A  Court  cannot  w«U 
HmTi!!  •  •  '*^*"K,F°*««  «>'  «  •"o™«y  in  th»  argament  of  a  caoM  before  it  in 
which  he  IS  wtemtad;  for  to  do «,  would  require  it  eonefamUy  to  interrapt  counsel,  ,„d 
t«U»tamonnt  to in.toruet.ng  the  jury  b,  piecemeal,  th.  eby  d«*«.yi„g  the  force 0  the 
ugoment,  «,d  rendering  it  of  but  Utile  use  in  aiding  tne  jury  to  ,i«,h  .  proper  conclu. 
rion.  Aa  ^ney  may  comment  on  the  teMimony  giren  ia  eridenee.  and  ha.  the  rid>t 
to  draw  such  inference,  and  conelarion.  therefrom  a*  hi.  reawn  may  dieUte  that  tlie  fKti 
wanant ;  but,  if  he  make  a  wrong  dedoction.  the  Coort  will,  upon  request  therefor,  cw 
rwt  it  by  giTing  a  proper  instruction."* 


*  Accord}  ISSO,  SnUiraB  r.  State,  SS  Ala. 
•1  ("PiMidiDg  oOoen  .boaU  not  be  Mven  in 
•nwtiafc  lacb  ugnment  oo  the  groond  that  to 
their  mind,  the  ualogy  or  infeieoce  i.  Uaeti 
or  naaataml  or  that  the  annunaat  anrntored  i. 
illogical");  1901,  Ude  r.  State,  133  &/«,  31 
80.  tSS;  IMl,  MiteheU  v.  State.  43  Fla.  584 
31  80.  S4S;  1903,  S^lreMer  ».  StaU,  —  id.  -! 
35  So.  I4»  J  1909.  ttmtr  V.  PMiple.  I»S  Hi  1«» 
65  N.  E.  ISO ;  1889.  Fmtor  «.  Koamp,  8S  Ind! 
559 J  189(^  Sage  r.  State,  127 id.  15,  M.U N.  E. 
M7 ;  1890,  State  ». Toomb.,79  b.  741,45  H.  W. 
300. 

I>i«tiagmdi  from  tU.  the  qnertioa  how  far 
eoiUHd  mar  by  «m«hm/  Ah^noi*  ueilt  tie 
prifdKtt  of  the  Jny ;  thi.  may  no  doabt  be 
rHtnioed,  bat  only  hi  estteme  cam.:  1909, 


J''«J»»r,  J.,  in  State  v.  Banu.  119  I«,  6M,  94 
N.  W.  938 :  "  it  i.  hir  ttme-hooored  pririlega  to 
■"  Drawn  the  Mage  ia  tean. 

Make  mad  the  gollty  and  appal  the  free, 
Confoand  the  inioniDt,  and  amue,  indeed, 
The  reiy  facnIUea  of  eye.  and  ears.' 


BtoniAwiij  in  the  propertr  room  of  the  pro. 
pictore.  in  '  "  ' 


faHion  are  moring  ] 
from  which  every  w 


2343 


, — ».,.  .u  infinite  vsrietv, 

J  -iwyer  ig  expecteil  to  freelj 

draw  (Ni  all  proper  occadona.  They  give  lett 
and  point  to  the  declamation,  relieve  the  tedi- 
otuoea.  of  t'M  jaror'i  datiei,  and  pleiae  the 
aalienoe,  but  are  not  often  effective  in  secDring 
nnjort  Terdicta  The  'Mnrowing,  gniy-hairea 
parent.,*  apon  the  one  hand,  and  the  '  biujten- 
aeartad  victim  of  man',  doplidty,'  opon  th* 


w"f- 
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tioa  .pplie.  with  iaual  ."trill^  The^JiMtrj"" ''  '"*  *•»'  P"'''*''- 
m.y  occur:  lint,  i^a  prelunint^  .tote2n?Jr.l  ^  !   '"^"  "  '''•'*''»  '"- 

of  profession.!  honor  will  tell  him  ET„  fh.  !!•  **  "^^-ary.  a  sense 
offer  should  not  be  stated  in  the  iu^'.^        ordmwy  ca«,  the  details  of  the 

tkt  the  statenientmy^  token  bvThL."*'  **?""  °'  *''«  P«"i»>i% 
it  be  excluded  by  th^kdce  ,„  fhf  "  *"!  "^^  "^"^*°*'  «^e°  though 
rt«.dard  of  honi  aL'  :i?uirol  tJt  oZr  *''  '?'^°'  ^^  »'orcee  T 

offer  in  writing.  wi;houtS";itto:?^"LTurta^^^^^^^  ^"""*  '''^ 
»e!,  or,  if  argument  is  expected  to  «3  .         ^"^^  «d  the  opposing  coun- 

meat  beforTomUy  s^Z^off„f      "  "P^''""*'  '"  «»«  j'"^'  «tire- 

ii  to  be  pioTH  brfow  it  i.  *rtaally  produ^  «^^  T^  **?  '**  '*'°K  "**«'  ••  what 
kM  often  oeeurNd  to  nw  thatin  tri.U^^     •    T™  *"'""*  '^•"J"  'o™ It 

tb.  bearing  of  th.  Ju^.  .^.d  tbTXi:^^^^^;^^^?  "-«•  »«•  I--  i- 
men  »re  too  apt  to  infer  that  evident  «^«^  V?^l  msnttoiied ;  eapeoiaUy  a«  jnrr. 
wboobj^f  to  U.  merdyZaZ  it  u  rb2S^"l^  ^.*^'  "**  ^'  *°  *»»  V^ 
*l-n  qu».lioMof  admiibUit/am  iST^Ik  ^^^  " :**""  »* •»  imp«,Teie„( 

Jrj!fr:ii„"d2r;js:';frct^^^^ 

dm  of  [Dempaparl  artialM.  .  U««  „.!   L     /!^^  ••  to  the  inadmiidbUity  of  •  oertaia 
i«(t.«A  -paSrj^tS^,'^"™^''"'  "«•««.  elaMwer.ofr.«d.«d  in^ 

aekded.  the  objeetion  to  ttieir^Zifc«»LiL  k    °      u"**  *•"  ""*'"*  "''"^  "•"'•U 

co««.«iop.«iwr;i:^"«!^'^'^t^«f^Y^^^  wethimci:; 

«».  a  j«7  in  tbei,  deliberation.  wl^ichlTS  W^^  .  ^"J^  *"  P"^°'**«  *"  J"^"- 
f  the  cause,  dnmld  be  m>  far  a^  ^libU  l.^#^^  ^  •dmb.ible  in  eridence  on  the  trial 

"oreor  le»  infloenoe  upon  him  wheHl  r^«r?„^  il^"^'  ""  """**"  »'«"'•  '^»  ^.n. 
"d  no  matter  how  honiTo^wnS^trourhJ^.  f  '*'?*'  °»^  *•■•  "'"'•"*  *<»  be  gi»ea, 
faxtructed  by  the  Court  not  tZ™'"  Ih  fn^ '  ^  V  ""*"  "^*""y  *"•  "V  ''•^"be«« 
«.^H„,intbeca..i»..^™-----^^^ 

8M9 
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i' "'  i 


-•y  b.  .tMbtttod  10  that  ^  I«l»rJrtwJd Wh.  "il^^^  !!  *"'■'"""» 

S^T''  TKr!Sr'..*!!5!'.*^  •«.  fully  to  ib.  Jo.y  in  thdr  «««2^»  a31S 
Wh«Mth«ofcrWJik«lytob«oltiieh»d»fMl«tliMUwoi3d^«r.u^u^^ 

from  thomehot  the  Jwy.'^^  ^^  ^  ^         ^^  wqoWl*  to  k*,pu,eai 

No  donbt  mach  moat  depend  upon  the  dicamatancei  of  ewh  case  •  and  n,. 
d»c«tion  of  the  tri.1  Court  shoold  control  But  it  i.  deer  S^'iheiZ 
rtouMintertee  «,  nm^  motu.  «d  thrt.  «,  far  «  feaaible.  no  atotemeS 

Z'^JriT'  "^^  "•  .'"'"^  to  be  nude  in  .uch  ;  way  a.  to  alw 
the  jniy  to  obtun  an  uniwaion  of  ito  troth  and  relevancy  and  to  place  Z 
onpoaing  oo«n«a  at  ^  dia«ivantage  of  obj«jting  to  proplhi  who^  knoln 
tenor  may  be  misnaed  against  his  party.»  ^^ 

(^  The  same  general  principle  go«m.  the  jmtting  of  ,««<«,«,  to  ^. 
««^  The  jury  may  under  certain  circumsUnces  obuin  an  impress^ 
fcom  the  uiere  putting  of  illegal  questions  which  are  either  answe^dj 
the  negative  or  are  not  answered  because  illegal  and  excluded,  that  there 
.  »ome  b.,„  of  truth  for  the  question.  When  a  counsel  puts  such  e^ 
turn  behevmg  that  it  will  be  excluded  for  iUegaJity  or  will  L  negati.  d  and 
also  having  no  waijm  to  believe  that  ther«  is  a  foundation  of  trufh  fo  it  h 

^I^T^ ''.°°"-  ^'  i  r  """y  "8"^  *''•»  *^«"  *»>«  counsel  hi 
been  warned,  by  a  prior  suooessful  objection  of  the  opponent  to  similar  evi 
dence.  that  it  is  Ulegal.  he  will  be  prevented  from  ^  put^rqulol; 
dealing  with  the  ckss  of  facts  affected  by  the  same  iU^ty 

ioeiritaUy  hare  bora  prodnoKl.  which  in  this  caM  woold  lum  faJTiZ^i^^t  ^J^  T. 
bWon  of  iHtari,  bn«ght  o«t  brfo«,  tho  i^^  ^^^T^J^  ""'  "** 
-nl«.  ,0  OOHT^  «  top^arioo  that  thay  einUinrf  LSST-iSl^  Z^Z^L 
priaonw,  whieb  ha  moat  aithor  admit  or  ftlaify  th«  factTH  thwEo^To^  ,^  ^ 
imnmnw  in  th«m.«l..i  tk.  — .  — "Y  ""■  i«Jw.    u  uiarerore  the  questions  wer« 

improprmy.  ...  A  laviaw  of  tba  afidence  u.  tin.  caaa  aaggMt.  vaiy  forcibly  thit, 

*  Tha  foUowio. 
tion  of  tliii  princi.™.  .__,  „.^  ,.  -..^  „ 

J^riiif  arideiioa  a.  to  lb.  admWbJUtr  of  a  Joi 
mnon;  eomparatbadtatioMaaf*  (aai  ■>  «>■ 

L5:J^'  '•^•■.SS^Plf  '•  B^MjiM  Mich.  10 

IMS.  State  ».  Bmn^  —  Mo.  — ,  7«  8.  W.  1008 

SS44 


a.  K.  in  (tcU  Court  luM  dianalion  to  send  tb« 
J«70Bt  who*  a  profln  of  aridaiice  is  being 

-  JS*'*  PT'P*'  ""^  "  to  detaOod  reheanils 
2.?*^??.  ""  'P*'^  tettmenl  or  the  oik, 
WKli  ntamoct  to  the  oontfaigeacy  of  iwt  eii- 
Jtendng It  afterwafdf^ lee thennirki  of  Mr.  J. 
Uiava^  in  Sctippa  r.  RaUy,  M^mi;  aii<l  rompm 
th.  wla  of  nmiiimul  nl^initipat,  §  iSTlf 
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duct  of  Tariow  torto)  :  "  It  woald  im^^^^^JX^       !    ??..  '?*  «»'«>«"»«ng  prior  roi«)on- 

.uj«.ti8jjr  iU  oniyTrSl  ^f!!!  ^^*^  ,*»r!"^  ^  ^  '"P^P"  •"«>  wholly 

ILon  to  b,U«f«  the  truth  otZ  !3^rT,^l^t  ^K^l^t.    If  eoan^l  h.d  m 

i  matter  which  the  iuiy  h«l  no  4rhtto  «^^.      -ru      *™''*' f**"  »«  ^oew  th»t  it  wm 

tl-t  h.  would  not  have  ^M  th.  qultooTolil  tV.^t  **"'  ""JIL''^'  '"'"  *'"'"8''» 
if  h.  h«l  bmn  .llowod  to  do  «,     HfuSd  ^^.n  .  T  .  "*  P'*'*'  ''''•*  **  ii.tim.ted 

W.  friend,  f  mj  :  •  A..  "  W.U  w.know  ".'^!J°^«^  ""J""^  '«^  "•°"'*  *«*  »»'  *•"* 
liit  to      ^  " -^r  «  TiLJil        if,.      ;«»■'*«•  ooald.  »i^lf  we  would  " ;  or  » If  we 

l»Te  influenced  the  vvdiot. "  »    ^""'^  ""'**  "  •»?•«  "»»  «>•  qoMtioiM  could  not 

4   Zdtarpnttr. 
§  1810.    H.«M,  xnto  .ppiimbto  to  lnt«p«t«.    The  neoesnty  for  resort- 
|ng  to  an  mteT,«ter.  and  the  mode  of  mterpretation.  for  wS^who^ 

rr,';l!:ttL'^"°^'  '^^  ^  ««-^«  «»  "PP^cability  of  J 

.  u;  Where  the  testimony  u  that  of  a  witness  now  speaking  thronah  an 
mterpreter  in  court,  the  Hearsay  role  is  satisfied  as  to  boTSLuse  th^«^ 

B  that  of  a  witness  at  a  former  trial,  there  given  through  an  interpreter  then 
0*  If ''Z '"  "^r  '"  "^"^  ""^  "PP^'*""'*^  «'  crosS^«minat?on.1h;  S 
he  must  be  shown  to  be  deceased,  out  of  the  jurisdiction!  or  otherS  i^-' 


i«  i.  \5'^«''«  ^•*''  Beak  V.  Bndler, 
108  AU.  JOB,  MS,  19  Sa  7»l5  ISSOl  Pe™3.  . 

(repeated  qoeetioni  to  dettedut  h  to  ii^ 

aiMiWe  coiiTenaUoM  with  hit  wife)        ^^ 

tompare  the  cuec  dted  aiUe.  If  R8S   987 

wliere w uidixect eft« uf  tUi piiiSpleU mm' 


in  the  rale  of  eome  joriidietioDi  that  all  emt*. 
««i«i»oft.j^  a  witnei.  to  fpteific  acU  of  mu- 

DfatingriA  the  rule  ante,  t  789.  ■■  to  the 
t^opriety  of  renXraa  (*<  mm*  lamfki  qttMion  in 
wder  to  compel  a  diiboneat  witaeae  to  mnct 


11810  HSABSAT  BULl  APPLIED  TO  INTIRPRETEB.    [Chap.  UX 

traibbk  (antu  |  140SV  The  mum  nqoinnMiit,  howtrvr.  ftn>liM  to  the 
intoipnter.  for  he  ia  «1m  •  witneM.  i  «.  to  tb«  woida  of  tha  principal  wit- 
IMH ;  and  htnoe.  eithw  Um  interpreter  mnet  be  called  to  repeat  the  witnew' 
worda  or  he  mut  be  aooounted  for  aa  deceaaed  or  othenriae  oaaTailable.i 

(2)  Where  a  witneaa  on  the  at«id  ia  aaked  to  taatify  to  the  words  of  A 
(uttered  out  of  eoort)  aa  tranalated  to  him  by  If  interpreting  between  them 
the  witneaa  ia  not  qualified  Ij  peraonal  knowledge  of  A'a  utterances  („nu 
f  668).  and  may  not  teatifjr ;  the  interpreter  M  ia  the  only  qualified  witneu' 
But  if  A,  whoae  ntteranoea  are  to  be  teatified  to,  ia  a  party  of^Mwent,  then  he 
maybe  regr--*"    -  "^     '  •    -- •  • 

tranalationa 


be  regarded  aa  having  made  M  hia  agent  to  tranalate.  and  thus  Ma 
ilationa  are  admiaaiona  (anU, }  1078),  uaable  againat  A.* 


*  iaa«   Vtoftt  ».  Ln  Vim,  M  QO.   Ut 

(wbtr*  aaither  tha  oOdid  nporttr  not  th* 
iatarpratcr  »••  caDtd.  bat  lb*  totmn't  natm 
wsnoSaiwi:  aadMllMitataM— aMt,! laW— 


Ih*  ilmfMu  »■•  not  nran  m  nch  bv  iia 
ooromlaioMn  inatMil  of  th*  wituru'  lu. 
rMMw) ;  IMI,  Com.  V.  StoMi,  177  M.  m,  M 

Mactiooiag  tfceifoM.  th*  nportn^  pnmms     onUr,  sad  ttraofni^  wtou  down  the  Hi^ 

Em ^Kf^'i !2-:sr^^'^ ^ £«*;*  "^ both ti3f;rh7o« »»» *m ■. hM,^ 

'.'jf?E2i  ^J^  ^"Jj^     ^  ?~  (wltMWt  to  th*  timMUtion  l^„ 
laao,  Ftople  ».  Ah  T««.  M  id.    ofldal  faitMiMMr,  at  •  fonaw  witoeiw'  um. 

mooj,  neladad,   iha    iataipntar   nut  kigg 


■wo  IDH  (B*  lai    ^ 

impljriDg  that  if  aceoaatad  for  it  woald  bar* 
baan  aaoaKh);  isao^  Ftoj^  «.  Ah  Tat*.  M  id. 
IW  (1^  aaM  facta,  asoMt  that  tha  mortar 
nadhiiBota*:  thaCoattdwla(adtb*aba*ac*of 
tha  iBt*rpnt*r  fMal);  1897.  Faopla  v.  Marp, 
lie  id.  *«9. M  Fhe.  88  (anroTiac  Si  pncadlu 
Mi*i)i  1901,  FlwpU  »7.^riS7  iTwib  iS 
Fm.  lOM  (both  (BtanRtar  aad  MaMgraphRr 
baii^;  ealkd  to  pvsra  formar  tattloMMr,  tha  oaa 
awaariag  to  his  eonaat  traoalatioB  aad  Oaotbar 
to  hi*  oornet  tiaMCfi]itioa.  th*  Coart  awratw 
tb*l*«  *xelad*d  th*  testimoay  as''h*anaT"; 
Maound.  baoaaia  igiiafiBg  th*  diiset  aniW 
bJBtr  to  f  Ji  a  eaa*  o(  th*  ptiaeipU  ofT "1. 
•ate);  IS7I.  Seboaiar  v.  Harbar,^  lad.  Ml 
(th*  iot*rpf*l*r  maat  ba  aooooatad  foraa  "daad 
-V  iaaaaa.  or  OBt  of  tha  Jariadietioa,  or  naabl*  to 
-vtifr,  or,  haring  baaa  saamoaad,  appaaia  to 
aava  basa  kspt  awajr  bjr  tha  adrana  paitr") ; 
1809,  Aa»ai7  ».  FaUo^  5  Mass.  tl9,  Ju{i»pJ. 
*W«a  thiw^ijh  am  laisipmsg  i^aetad.  ' 


,adl«di   (dlowlBf  PaopI*  ».  Ah  Yutei  Cti")* 

?•?.•  ^5ff.i  *h^  -  id.  -.  55  All  XH 
(polio*  oOcMa*  taatiBMaj  to  a  Baaiiao  iniural 
paiaoB's  statastaali,  tnuNbtad  to  them  by  u 
faitarpfatar,  asdadad). 

By  itatata  in  a  faw  jnilsdletlonf  an  oflkial 
tnmdatiaa  of  tartiaMay  or  docaaMnt*  {<  recoiv- 
aUa  aa  aa  oUeM  stataaiaat  (ami*,  |  Wi). 

*  1891.  Com.  >.  VoM,  IS7  Mam.  .194  m 
V.  K.  SSS  t  1858,  INsMr  *.  INaaer,  5  Wi>.  4<4 
498.  511, 817  ("Th*  riicamataacM  may  lit  mrii 
aa  to  mak*  tha  iatarpretar  aa  aneut  ki  m  to 
Mod  tha  pattiia ;  bat  wa  think  he  ii  not  ntcet- 
aartk  an  iwant,**  i.  *.  to  hW  tbam). 

wh*th*r  aa  intarpiatar  i*  laiBdentlr  tipnt 
to  toatiiy  iarotra*  a  diCaitat  prinvii>l«  (aad, 
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iini.  OMMiHatrnglikMBilM. 

■«»«in.a  I:  OATB. 
I  lilt.  RiMaijr. 

A,  Tin  Oath  at  Commw  Uw. 
.  Vatora,  nm,  Md  Mod*  e(  Adain. 
iMrattoik 

111!  TkMqpirftteOMh. 

lur.  WaimoftiMBtlM. 

ISII  romofthaOMh. 

mt.  TbM  a<  AdainiitntiM  aad  of  Ob- 

O^MMMjr  to  tako  tto  0*tt. 

lata  Mod*  of  AnntalBfaw  Cteadtr. 
IMI.  Cajae^jrofhfcBtt    ^^^ 

'i!**:.^?<u°".>t«MB   Oath-Chpadty 


I  iat4.  OMh 
mdiaCoaiti 


totlMOoth. 

foraUXMthneaydeUv- 


fins.  IafHMibI>Mn,Ae«M«<PkiwNM. 
B,  T«B  Oatb  vaMB  SrAToraa. 

8c»mu  Ut  PKRJCRT-PERALTT. 
|im.  NataiaofthaSaearity. 

Bvanru  III:  FCBLICITT. 

(J)  E>d»^  Powat  ftom  tfaa  Coort-Room: 
of'ftStdi  («)  r»wt»a«t  ftiblicallOB 


§1813,  O«««ill.tii»o»*fc...««l„.    Among  the  diffewntsorte  of  rules 
of  Auxdi«7  Pwbetive  Policy  (anU.  §  1171)  thi.  Scond  ch«  i.  mSktToS 

SnS'JTi.  ~'""  *^*  *'  "P""*"  *'y  ''PP'y*"*  »»  »»»•  evideooe.  te  S- 
mce  of  ite  jdmiMion.  wme  expedient  calculated  to  .upply  an  «,tidote  or 

r«vlT  '7  '^V°K«^  J^^k-e"  0'  «ianger  inheri?  in  the  eviSTn.^ 
tr«t  with  the  four  oUiw  ch««e.  of  auxiliary  rule^    Thi.  common  feature 

^^1%  T  E^t!°'  «""P^«  *•""»  ^^S^''^"'  »^"»  the  proper  baei. 
0  cla«,ifi«Uio»  foraU  theM  auxiliary  rules,  as  noted  already  («»<«.§  117I)  S 
heir  practi^l  operation  or  form  of  application.  i.e.  the  thing  ac^fally  d^n" 

w.v8%KS-*^';^"J*lT"**  ^  °"*  °'  ^'^  °'  t^"  '"S^^tly  different 
ways  The  expedient  which  they  apply  serves  either  to  eliminate  the  sup- 
^d  danger  by  counteracting  its  influence  in  advance,  or  to  furnish  a  mean. 
by  which  .  can  be  ducovend  and  other  measures  can  be  Uken  to  coun3 
"at  the  trial    The  Oath  (port.  §  1816)  operates  in  the  first  way  only  Ty 

r„S  '^?/^•  ^'*°r' "'»"""  *"  ^"^"^  ♦>»  *««  °'  divine  punishment 
Mdtbusnulbfyingin  advance  the  influence  of  the  former.  The  PtenW 
Penalty  (past.  1881)  operate,  in  the  «une  way.  me«ly  eubrtitutinj  Se^JSr 


f  I81S 


OATE 


"fiKi;* 


t^l'iis^i 


[Ciui-.  LX 


of  tonpond  poaishmnt  for  tht  Iwr  of  dirin*  pnaishiMBt  Th«  Pul)li<  it. 
rale  (!»•/.  18S4)  opmtM  in  botl  of  th*  abov*  wajrs.  fint.  hj  rabJeotinK'  tha 
wHmm  to  Um  fMr  of  tho  Uitor  ooanqowioos  of  pabUc  qriaion  and  uf  . 
pment  rxporai*  bj  iatorMtod  bjrMandm.  and.  next,  by  proriding the  ra-nun 
of  coantetaeting  Ua  poaaibk  fUaitka  throogh  the  pnaraoe  of  thoae  whn  cao 
eontiadict  him.  The  Seqneattation  of  Witneeaaa  (pott,  1 18M)  operatei  partly 
in  the  fint  way.  by  pnrenting  ooUualon.  but  chiefly  in  the  aeoond  way,  U 
fnniahing  a  meana  (rf  expoaing  that  coUnaion  if  it  haa  alieady  taken  place 
The  Notice  of  Evidence  to  the  Opponent  (pott,  f  184S)  operatea  only  in  the 
aecond  way,  by  fnrniahing  the  opponent,  in  advance  of  the  trial,  with  kiiowl- 
edge  of  the  propoeed  evidence,  and  by  thua  enabling  him  to  prepare  to  ix|H>se 
falM  evidence;  though  perhapa  there  ia  alao  involved  an  effect  of  tlie  tint 
aort,  in  aubjwtively  deterring  the  opponent  from  offering  that  which  he  knowi 
can  be  ahown  falae. 

Suh-titU  I:  Oath. 


§1816.  ■tetofy.    The  employment  of  oatha  takee  our  hiatory  back  to  the 
origina  of  Germanic  law  and  ouatom,  where,  ai  in  all  primitive  dvilizatinng 
the  appeal  to  the  anperaatnral  playa  an,important  part  in  the  administration 
of  justice.    But  the  use  of  oaths  for  witneesee  appeara  aa  only  a  single  and 
aubordinate  phase  of  the  general  resort  to  oatha.   The  early  Germanic  mode. 
of  trial  conaiated  laigely  in  a  reference,  in  one  form  or  another,  to  the  judicium 
Dti    By  oatha  formally  taken  one  might  even  esUblish  his  claim  or  his  plea 
beyond  attack.    It  waa  not  a  matter  of  weighing  the  crediUlity  of  a  sworn 
statement;  tiie  thought  waa  rather  that  such  an  appeal  could  not  he  falsely 
made  with  impunity.    To  auch  an  invocation  a  judicial  and  determinative 
eiTect  waa  attributed  by  the  rel^ous  notioea  of  the  time.*    Tht  progress  from 
thia  notion  of  the  oath  at  laige  (which  left  ito  tracea  aa  Ute  as  the  1800s  in 
some  of  tiM  common  modes  of  procedure)  to  the  aeoond  atage  of  a  test  or 
aecurity  for  crediWlity  waa  alow  and  gradual*   In  the  ITOOe  came  the  bo^in- 
ning  of  a  third  stage  of  development*  in  which  I^islation  sanctioned  what 
the  community  had  come  finally  to  believe,  namely,  that  the  inexomWe  re- 
quirement of  an  oath  worked  injuatkw  and  that  theological  belief  should  not 
obstract  the  admission  of  competent  witnesses.    In  thia  stage  the  temlency 
has  been  either  to  make  the  application  of  the  oath  optional  with  the  witness, 
or  to  abandon  ita  essential  feature  by  rendering  theological  belief  unnecessary. 
It  is  with  the  aecond  stage  that  the  common  law  has  to  deal ;  the  iileas  of 
the  first  stage  having  practically  disappeared  entirely  from  the  common  law 


*  Itihirtorjrud  practice  in  this  Miliartitac* 
m»j  be  ftndiad  in  the  ftdlowing  workii  ISM, 
Bnuoer,  DenticlM  RaefalHiweliiciit*,  II,  ||  109 
ff. ;  1898,  Thanr,  PidUniun  TnatiM  on  Bri- 
denee,  84,  and  TIm  Dn«l<^MMat  ot  Trial  by 
J«7,  S  Harr.  Law  Rm.  46, 145,  ses,  357 ;  18«7, 
Ftdloek  and  ICattlaod,  Hiraonr  of  Bacliili  Law. 
II,  598, 8S1 ;  1878,  Lea.  SopentitloBaad  Foira, 
oc.  a  fr. ;  ia  T>lar  on  Oatha  (1834)  the  tnatment 
ia  not  laodan.  JaaUn  un  Oatha  haa 
eooiHibia. 


•  Rennaata  of  the  eomparntory  o«th  of  the 
party  were  foand  ia  the  ISOOiln  the  staintn  of 


■ome  Soatham  Btatea  dealina; 

aeeoaata  (ante,  1 1519).    On  the  Contilieut,  th« 


■rilh  jinxif  of 


MM 


trmnl  d*simn  waa  aatO  modern  tiniea  iwog- 
niied  In  Fiance  and  in  Oarmanr:  1899,  Oarsim- 
net,  Traits  de  ProoMnre,  III,  f  878;  I90l, 
Brdow  T.  Baaeh,  Dentaehe  Civilproxeii-ordnuiig, 
II  570,  loss.  Wager  of  law  had  an  influence 
in  the  hiatory  of  putiaa'  dianaaliflcation  u  wH- 


N ISIMIM] 


oinhul  mature. 


.....  —  I 'WO 

rf  tlM  laat  tluw  oeatnriM.    TIm  «k. 

will  b.  k..r  oon.id,.r(,i;j,7S'7!X^ihr^ ''  »^i«uorj 

«!  (1)  Whirt  WM  th«  .ih^^U  what  IJi  /P*  T"^'^"  I'^'i*" 

(J)  What  t«ii«o.y  if«qd;srjii;:if  to  M  -^ »-  »^  «-«•»»• » 

■^*  ^"  Oath  at  Comkoii  Law. 
1.  W««%  r^ni.  »«  Mo«.  .1  'f|,inhl..iiua 


l.w.«.ybnSd  .^«?Mre^i.  tLliJr^\V''  ""^•"  «>»««« 
mj  b«  tanned  obj^tiy..    Thi  «,th7.'  LT         ^.  *•"  ••''^'  »■>••  *hich 

tn>th.tell« ji  bot .  method  „;  ««  "SiST  u^  ^'^'^^  him  to  be  f 
p«u«hm.«t  ««.ewh.«  initios  S.t.'.wLwi'"  J^*''  "'  *''•  ^'^'"« 
i.  .  f«m.  of  mind  c»icnl.Tto7,^ZS^i;^i  «"b  "^  *"'"'"«  »'''» 
•iwitiallj  rabjaotive  natore  of  thTILnri  ^  k  !.  •f"'^"  *»•  ••*  «*•    "hie 

«l«oughl7.p^;S«ed«d«t^lthP^^^^^^^^  t«  »- 

it  not  been  fbr  an  occMiontl  «rZ!tn  .k'  k  ?  f!  **~  '">*>nbted.  had 
«t««of  the.«snrit7«^        «P«»««on  which  tended  to  ob«5uie  the  ml 

The  ^.^„  tbeor,  „,  ^  ^^  ^  ^  ,^^  ^  ^^^ 

WW,  iV  CWiM,  in  CwHu  r.  Strmu.  1  iw.  m  .. «..  *~~"g"e . 


>'     9  1 


IIIU 


OATB. 


[€■*».  LX 


MOU  and  th»  to  aToid  tbai.trib.tloB.  Tbia  fn»lama.tal  idaa  drt.ru.m« 
hvtelljr  tbarukaof  l.«  obaobaarwd  aa  to  tha  Mtai.  of  tba  UM  I 
Jomoftb.oatb.a.jdtb.oapadtytot*kaH.  Xha  aaw«tai  aato  pmemivH, 
^  w?'**^?"*.*'*  •*"  "^  "'^^  latribatioo ;  ito  aflkiaoj  pnaappo*,.  ,  u.|„, 
to  tbla  ratribatioa.  asd  thmthn  a  eapaeity  to  bo  ioflaanood  thataby :  and  th. 
tof  vanoa  ia  to  ba  axartad  at  tba  titm  wban  tba  witaaaa  ia  abo«t  to  toitify 

Tba  aappoaad  naatol  piooaaa  aiay  ba  ooocntoly  aaan  in  tba  followitiK  «• 
boftatioB,  by  a  jodga  wboaa  lapatatfam  for  bratality  naad  not  induce  u.  to 
doabttbaaonndnaaaofbialaw: 

leas.  /UM-.  C.  J   ta  t.^  LU,',  7W<  n  Bow.  M.  n.  m  (tbTMlniH  •  nUm^ 

Ooijd  Bmm,  Md  Iterth.  bafa,,  wboJtriboo.1  tho^  «•  •ad^uZ^  ^ SS 
U  Ito  l«»  dv,  wlU  •.»  tto.  to  «  ««H«t  for  Ito  ««l«liH  W.  JK^ 

OM  tttik  fran  tto  teit^  apM  uyMoovnlor  pnteaoo  wtotwowi  ...  for  tb.t  (i«i 
of  HM.M  iMgr  jMtfo  iMko  tkoo  into  otoraol  1mm  oad  awko  (boo  dnp  toto  th.  bottom 
h- Wt.  of*.  .;j1&ri«-oii.,tf  ««.  ...r  tod^ 

I.  *  *!!iliuf  ■*".•*.  ^  ■•^  <">  ^'^  »■*"•  ol  tba  baliof  which  alone 
b  aaaooptibla  to  tha  infltnnoo  of  thia  atimnloa  to  tnith  ia  on  prindple  simple 
enough.  It  ia  a  baUof  in  a  anparhnnian  (and  thoiafoia  inavitoble)  retribution 
to  foUow  falM  tweanng.  Tha  language  of  the  judgeo  in  Omichnnd  v  Barker' 
(in  which  the  fatnn  Lord  ICanafiald  waa  a  leading  oounaal)  haa  become 
olaaaioal:  ■  /  «« 

•  allu'  ?!!l!iri'-  5!?^'J/*-  *»«'-<'•'»•  "'««-••  -Tho.fh  I  Ml  of  opinion  ll»t 
taAW^  b^  a  Ood  a»l  fatal,  lewanii  a»l  p««irti««rtiTui.  othoTworld  Z, 

rowardi  and  paoidiiiioat%  th^r  ombt  aol  to  bo  adh^Mod  aa  wUmhh  "•  fin  th.  o^ 

^,.*l^'.^^*"T^*"'^'^^*  ■«.  to  toko  a.  oath",  L."^.  J.  ^Tj 
'tL^IL'!^^ •««*ioa  toa»  .aaUiMl  ha«.  aniTortoU, ortablUod.  .  .  .  ll^Z 

whorathowitaoM  .  .  .  ia  of  a  roUfion,  it  la  aaaetnit ;  «»tk.« j-i.-  ^\nZu^ 

Uth^beUofofaOod;,  ifa^^fc^Tc.  (^^Ha,;  JljSl^K^lrJrrS 
''JMrmmn^uithh,.M,/lrwmliorMfi,^  AM  th^TkUciaMrytoaa  ortb  ta  « 
•PP-lto  ft.  Sq^rwM  Bd»c.  a.  thiaUac  U»  ft.  ,^afd«  Ttolft  aod  th.  areager " 


iJ^J^*^!:'!^  "^  *•  ***^  7  Ewh.  616:  "Th.  do(Mii.  laid  down  [fa, 
^  r*  r-^^l^^..*^  *•  -*-  •^  «  oaft  wa.  an  app*I  to  th.  8ap„« 
SIl'Jl^^lS*^  tt-  P««m  takiag  th.  oaft  b.Umd.  aad  whom  h.  aUo  beU.«d 
to  b.  a  rawardw  (A  traft  and  an  arM^or  of  faMtood." 

1824,  Walmmrtk,  J.,  hi  PmifU  r.  Matttton,  2  Cow.  4SS:  "I  tffnimnA  th.  true  te«t  of 
th.  oomp.ton«7  of  •  witoM.  to  b.  fti. :  Ha.  th.  obligation  of  an  oaft  ut  binding  tie 
apon  hU  ooDKimic.  ?    Or  in  othor  word.,  doM  ft.  witiMH  bdiaT.  in  th.  nish  .c.  of  « 

IJ.U^*C^J^''?i1?,'r^iLl!!^Jl5'^     *^S^^'  both  b«ieh  ««l  b«  bAg  th«i  ™k 

S2»^«S!!«i,^iSi7JL;l!?!Llr'**?  iijwwhbm«iflfth.«rtt *»».••  fhe<«.S 

tbebw,Hdwiihth.aidaf  aUthaleamiivon 

9360 


U  «M»-I«MJ         UND  OP  THIOLOOICAL  BIUKT. 


in  •  Coda 


^-l«-b«^^loch..J2:^;::?ir'^sz2 

teaer  lort  would  b.  •  Zl^5  ^I??**^,  ^'  ^"^  »•"'»"•  <>'  th« 

Wng on,  to  th. fonnr«;ir^'b2L,touY^i  thought  nece«.ry  to 
■ow  keenly  raaototibla  Ia  iyJ«L!-!r  T""'**  f^^f  indicat*  •  mind 

r-t  i.  b.ii.r«i  to  il^  b .  f«^«  SSi,!'' '  li**'"'  ^  p"»*"»- 

the  Amaricu  courts  PMtlciikrlT  in  kLI^itT     k'      *•"•  P^°'  *«"'  J  "<» 
MM  mult :   ^^  I«"««»»«7  to  l«t«  ruliagi.  hare  genenUy  mohed  th« 


•Tbwe 


to  MkiDg  a  diMiieUoo.    The  raU  of  l»«  -i.ui.       7^      .     ">*"  "**»  «"•  ground 

-)i  '•w.c«t«i  VT!Tor?ft!dSht 
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[Chap.  LX 


u 


i;  I 


In  addition  to  fwmulating  t^is  general  definition,  the  Coarta  have  also  fre. 
qaeutly  been  called  on  to  rule  upon  the  sufficiency  of  individual  beliefs,  ex- 
pressed in  language  more  or  less  inexact  and  variant  These  decisions  merely 
apply  the  above  principles  to  the  facts  of  each  case,  and  can  hardly  be  treated 
as  precedents.*  In  regard  to  children  there  has  always  been  a  proper  iiuli- 
nation  to  avoid  ascertaining  the  test-belief  in  formal  and  abstract  language." 
§  1818.  Form  at  the  Oath.  Such  being  the  essentials  of  the  belief  re- 
garded as  a  security  for  trustworthiness,  it  follows  that  the  form  of  the 
administration  of  the  oath  m  immaterial,  provided  that  it  involves,  in  the 
mind  of  the  witness,  the  bringing  to  bear  of  this  apprehension  of  punish- 
ment The  oath's  efficacy  may  depend  upon  both  the  general  name  and  na- 
ture of  the  witness'  faith  and  the  formula  of  words  or  ceremonies  which  he 
considers  as  binding,  t.  s.  as  subjecting  him  to  the  risk  of  punishment.  But 
it  cannot  matter  what  tenets  of  theological  belief  or  what  ecclesiasticnl  or- 
ganization he  adheres  to,  provided  the  above  essentials  are  fulfilled ;  and  it 
cannot  matter  what  words  or  ceremonies  are  used  in  imposing  the  oath,  pro- 
vided he  recognizes  them  as  binding  by  his  belief.  This  was  long  ago  settled 
(after  some  earlier  suggestions  to  the  contrary,  in  favor  of  the  exclusive 
efficacy  of  Christian  forms)  in  the  great  case  of  Omichund  v.  Barker,  and  has 
never  since  been  doubted :  * 

1744,  Omiehund  v.  Barter,  1  Atk.  46;  L.  C.  J.  WiUu:  "  Th«  form  of  oatbs  varies  in 
oountries  according  to  different  laws  and  oonstitution  ,  Dut  um  Bubrik  oe  is  thr  ^me  in 
all.  .  .  .  It  would  be  abaurd  for  him  to  swear  aeeordi.ig  to  the  Christian  .->'  ..i,  wliich  he 
does  not  believe;  and  therefore,  out  of  nwMMity,  he  riust  be  allowed  to  swear  according 
to  his  own  notion  of  an  oath  " ;  llardmeke,  u  C. :  •'  The  next  tbini;  .  .  .  is  tlie  form  of 
the  oath.  It  is  laid  down  by  all  writers  that  the  outward  act  is  not  essential  to  tlu'  oatli. 
...  It  baa  been  the  wisdom  of  all  nations  to  administer  such  oaths  as  are  agreeable  to 
the  notion  of  the  person  taking." 

1776,  Mam/tld,  L.  C.  J.,  in  Ateheion  v.  Evtritt,  Cowp.  388:  "  I  there  argued  [in 
Omichund  v.  Barker],  and  the  judges  in  delivering  their  opinions  agreed,  that  upon  Uie 
principles  of  the  common  law  there  is  no  particular  form  essential  to  an  oath  to  be  taken 
by  a  witness;  but  as  the  purpose  of  it  is  to  bind  bis  oonsnieuce,  every  man  of  every  re- 
ligion should  be  bound  by  that  form  which  he  himself  thinks  will  bind  his  own  conscience 
most"^ 

1862,  AUerton,  B.,  in  Miller  v.  Saiomont,  7  Eich.  636, 658, 616 :  "  Omichund  c.  Barker 
has  settled  that  it  ought  to  be  taken  in  that  form  and  upon  that  sanction  whicli  moat 
effectually  binds  the  conscience  of  the  party  swearing.  Thus,  a  Jew  is  to  be  sworn  on  tlie 
Book  of  the  Law  and  with  his  bead  covered,  a  Brahmin  by  the  mode  prescribed  by  hit 
peculiar  faith,  a  Chinese  by  his  special  ceremonies,  and  the  like  ";  Palock,  C.  B  :  "It 


M'CrMU';.  >  W.  ft  8.  863 ;  ISM,  Blair  r.  Searer, 
M  Pa.  176 :  IS46,  Jones  v.  Harris,  I  Strubh.  L. 
ISO;  ISSa,  Bennett  p.  State,  I  Swan  411 ;  1841, 
Arnold  V.  Arnold's  Estate,  13  Vt  3«J.  CoKtra 
(declaring  belief  in  tntnre-worid  pnniihment  es- 
sential) :  1899,  Bell  v.  Bell,  34  N.  Br.  6 IS,  SS4 ; 
18J8,  Atwood  V.  Welton,  7  Conn.  70  (Peters,  J., 
din  );  ISSO,  JaekMm  v.  Qridler,  IS  John.  103, 
Spencer,  C.  J. ;  I8S3,  Butts  v.  Swattwood,  S  Cow. 
431,  Sutherland,  J. ;  1819,  M'Hure  v.  Tteneasee, 
I  Yerfr.  106,  umhle ;  1871,  Anderson  v.  Mabenr, 
S  Heisk.  698,  scnUt;  1SS7.  Waksfleld  ».  Boas, 


»6I 


S  Mason  19.  Rtorv,  J.,  snilk  VncTlmn:  1897, 
Stste  V.  Washington,  49  La.  An.  1603,  ii  Sa 
841. 

*  1786,  R-  v.  Whits,  1  Leach  Cr.  T...  4th  ed., 
4-10  (rejected) ;  IS4S,  R.  ■>.  Serrs,  2  C  &  K.  96, 
PUtt,  B.  (that  the  witness  was  a  rhristiin,  ic- 
cepted) ;  1842,  Scott «.  Hooper,  14  Vt.  5J»  (l)elief 
in  no  God  ;  rejected). 

*  The  cases  arajdaeedoM,  1 1821. 

>  See  I)r.  William  Falsy't  Prinoiulet  of 
Moral  and  Political  PhiloaophT,  178E  -^ook  m. 
Part  I,  Chatter  XVI, «  Oatk" 


II  leiMSM] 
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tpptm  to  ■»•  to  hftT*  d«oided  merely  thl^-that  the  eommon  kw  of  Enriend  um^ 
mA  the  Isw  of  nation.,  that  the  form  of  an  oath  ii  to  be  aeoommodated  to  the  rel^ou. 
penuMion  whieb  the  swearer  eutortaina."  * 

1822.  R»r>M*  C.  J.,  in  OiU  r.CaUmU,  I  IlL  63  :"  The  pure  principfe  of  the  com- 
mon Uw  ia  that  oatha  are  to  be  adminiatered  to  aU  penons  aooordinK  to  their  own 
opinions,  and  as  it  moat  affects  their  conaeienoes."  * 

The  usual  form  of  oath  at  common  law  in  criminal  cases  was  as  follows : 

IMl,  Mr  J<„^  Chitty,  Criminal  Uw,  4th  Amer.  ed.,  I,  «10 :«  The  form  at  the  a* 
MW  or  seMion.  1.,  for  the  clerk  of  arraign,  or  of  the  peace  to  deaire  the  witoeaa  to  take 
the  book  in  hia  hand,  and,  when  that  U  done,  to  lay  to  him.  'The  evident  you  ihall  eiTe 
between  our  wwreign  lord  the  king  and  the  prieoner  at  the  bar  .hall  be  the  truth,  the 

T^^[°,.  •  *        "*  """'•  *»  "^'P  y"  <*"^ ' ' ;  "P""  "''«»>  th"  witncM  ki«e. 

tM  book. 

The  usual  form  of  words  in  civil  cases  differed  slightly : 

"The evidence  ttiat  you  .haU  give  to  the  Court  and  jury,  touching  the  matter,  in 
q^tion.  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth ;  So  help  you 

The  form  of  oath  is  to  be  that  one  which  binds  the  specific  witness-  in 
other  words,  its  force  is  to  be  tested  subjectively.  It  would  seem  to  follow 
that,  if  the  witness  recognizes  dtgrui  <if  bindingiuss  in  different  forms,  the 

•  1809,  CnrtiM  r.  Strong,  4  Ilsr  U;  1871, 
Odell  r.  8Ute.  61  Tenn.  91;  1841,  Arnold  e 
Arnold's  Eetate,  IS  Vt.  MS.  This  doctrine  is 
often  re-declared  by  statnte:  poit,  (  18S7. 

*  The  following  are  earlier  variants:  fxw. 
Haw.  Kevi«ed  Iaws  aod  Liberties,  "  l>ict:  k-  ,t« 
ud  Forms,"  p.  86  ("You  swear  by  the  Living 
God  that  the  eridence  yon  sbsll  give  to  this 
Court  cuDceming  the  cause  now  in  qoestion 
■ball  be  the  trnth,  the  whcde  truth,  and  nothing 
but  the  truth,  So  help  too  God,  etc.") ;  1671 
Duke  of  Norfolk's  Trial,  before  the  Honae  of 
lonK  .lardiue's  Crim.  Tr.  I,  178  (a  witness 
was  sworn  in  the  MIowing  formula :  "  The  eri- 
dence that  yon  shall  gire  before  the  peers  and 
noblernen  here  assembled  shall  be  the  truth 
and  the  whide  troth  ")  ;  for  sa  iiUnvrtter  .• 
1786,  Knston's  Case,  1  Leach  Or.  L,  4th  id.,  408 
(an  interpreter  for  a  desf  aod  dnmb  person  was 
•wcirn  "  well  and  truly  to  interpret "  to  the  wit- 
neat  "the  qoeations  and  demands  made  by  the 
Coort  to  the  said  J.  R.  and  his  answers  made  to 
then  ).  The  cnstora  o(  kissing  the  Book  is 
now  romlng  to  be  generally  recognised  as  both 
repnhire  and  nasaaitaty;  eelloldd  covers  are 
■onietimea  provided  (M  Montreal  Legal  News 
»'<)•  Bnt  It  shoBld  be  clearly  nnderstood  that 
the  ceremony  of  kissing  is  for  most  persons  a 
wholly  unessential  featoie. 

The  recognition  of  sundry  naosnal  forms  of 
osth  tnr,m«nai  Otclogkul  UUtf,  ii  Ulnstrated 
in  the  f«  low  n«  cases :  1788,  Fachina  v.  Sabine, 
f  t  "^/'^  (iUhraietan) ;  1764.  B. ».  Morgan, 
I  Leach  Cr.  L,  4th  ed.,  64  (same),  1786,  Vm- 

t^" '  ^Tt'  L}^^  ^'-  ^'  ^h  «i-.  ♦<»  (local 
cMtoDi  of  holdhig  ap  the  band,  without  touch- 


ing or  kissing  the  Book) ;  1788,  Walker's  Case, 
lb.  498  (osuig  the  Old  Testament,  by  the  ritTot 
the  Kirk  of  Scotland);  179l,Meee.1teid,  Peake 
N.  P.  Cas.  S3  (same  form);  1884,  Edmonds  t>. 
Howe,  Uy.  A  Moo.  77  (a  Methodist,  who  pre- 
ferred swearing  on  the  Old  Testament);  1848, 
B.  ».  entrehman,  C.  4  M.  848  (Chinese) ;  1828. 

§!?.  '•  £*'"*rt"'  \3  "  (swearing  without 
Bible  aod  with  uplifted  hand);  1810.  VaU  ». 
Nickerson.  6  Mass.  868  (French);  1884,  Com.  ». 
BosseU.  16  Hck.  166  (Roman  Catholics,  on  the 
Hrfy  Evangelists) ;  1S47,  Newman  v.  Newmsn. 
«  -."l^  V**  ("'brew);  1897.  State  v.  Gill 
Poo,  16  Wash  485,  47  Pac.  961  (blowing  oat  a 
candle  aod  praying  to  be  sonired  out  likewise  if 
pennred ;  med  for  Chinese). 

Ko  special  form  of  swearing  is  neceHarv  if 
!2S'^J'*  ^  the  witness'  religion  none  exists: 
I860,  R.  V.  Pah-Mah-Gay.  80U.  C.  Q.  B.  196. 

It  may  be  noted  that,  of  the  forms  of  oath 
hitherto  usually  reported  to  onr  Courts  as  ap- 
propriate for  Chinese,  namely,  breaking  the 
saucer  or  killing  the  cock,  neither  is  in  strict- 
ness a  legal  form  of  oaih  in  that  nation;  in 
Chinese  courts  there  is  no  oath  j  aod  the  forma 
above  noted  are  merely  those  emploved  in  cer- 
tain of  the  powerful  secret  societies :  f  888,  Giles. 
Historic  China,  SS4,  S»7.  No  doubt  the  cen- 
monies  may  have  aome  eflcacy  npon  the  witness 
(though  obrionsly  be  must  at  least  come  from 
the  district  aod  the  society  where  the  particular 
form  is  used) ;  bnt  their  true  place  in  Chinese 
practice  need  not  be  misandeistood. 

For  spedSc  statutory  forms  sanctioned,  see 
pot,  f  JM7. 
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[Chap.  LX 

highest  efioMy  shoQld  be  nettnd  bjr  admimstering  that  which  in  hia  ooini* 
IS  most  binding :  ^  "^ 

rr  .T  •~°*'  to  •  -«•  t*<l  in  th.  court  of  King-,  B«,ch,  m  im^rtant  «'itui 
called  -IpiMt  mc  .  .  .  rtrted  thrt  he  wooM  hold  «p  W.  hwd  .ad  would  ^earbuui^ 
ho  wouU  not  kta  th.  Book.  ...  H.  gave  .  re^  wWch  M».ed  to  mc  a^I;,  ,1 
one.  •  bewuN  it  to  written  in  the  BereUtion.  th»t  the  nngel  etuding  upon  the  Ja  1 
«phtoh«d.>  I«ld.  'TbUdoe.  not  ^ly  to  your  CMeffor.  in  thf aTpC.::„''  J 
no  Mgel i  ■w»ndly,  you  OMnot  teU  how  the  Mgel  world  have  sworn  if  he  had  JZZ 
dry  ground,  m  yon  do.'  Lord  Kenyon  aent  into  the  Common  PItM,  to  coniult  Lord  ( iZ 
Jnrtlce  Eyre,  who  e^preeeeJ  himeelf  of  opinion  that,  although  the  witneM  wa*  not  of  Jv 
particular  lect,  yet  if  he  stated  (whether  his  reason  was  a  good  or  a  bad  one)  that  S 
wse  a  particular  mode  of  swearing  which  was  most  consistent  with  hU  feeUnn  of  tlw ,  Z 
Hffation  of  an  oath,  tUs  mode  ought  to  be  adopted.    So  the  witoess  was  swora  in  his  o^ 

S  1819.  >lm«  of  AdalBlattatloii,  anu  of  Objeotion.    The  desire  to  save  the 
time  reqnind  to  repeat  the  oath  to  each  witness  has  led  to  a  custom  of  ad- 
mmistering  it  at  once  to  aU  the  witnesses  in  a  group  at  the  opening  of  the 
testimony.!    This  practice  is  not  in  violation  of  principle ;  but  it  is  objectioa- 
able,  first,  because  its  hurried  practicality  lessens  the  solemnity  of  the  occa- 
sion; secondly,  because  the  influence  upon  the  witness'  mind  has  somewhat 
dimmished  by  the  time  he  is  called  to  the  stand;  and  thirdly,  because  it 
leads  to  errors  and  confusion.    This  practice  should  not  be  allowed  to  abate 
the  ordinary  role  that  the  faUure  to  make  an  objection  to  competency  at 
the  proper  time  is  a  waiver  (anU,  §§  18.  486).    Hence,  if  a  witness  who  has 
not  taken  the  oath  is  by  inadvertence  put  on  the  stand,  the  opponent's  subse- 
quent  discovery  and  objection  should  not  avaO;*  nor  shoula  the  opLon^n 
after  a  witness  has  taken  the  oath,  be  allowed  to  inquire  as  to  its  bindine 
effect  upon  him."    Whether  the  omission  of  the  oath,  without  fault  of  the 
objector,  IS  an  error  material  to  require  a  new  tri-M  (anU,  8  21)  is  a  larger 
questum.*  *      '  "^ 


«  AecorJi  ItOS,  Birmingham  R.  *  B.  Co. ». 
Msson.  -  Ala.  -  S4  8o.  107  (qctstion  on  eran- 
examiaatioB  whether  a  Jewish  witoea  oonsid- 
ered  an  oath  Msding  when  taken  without  the 
hat  on.  flowed).  C<mtra.-  1810;  The  Qoeen't 
Cm^  1  B.  »  B.  m;  s.  o.,  OnsM  Cai^ii.«-| 
Trisl.  Linn's  ed,  L  US  flloMlBg  irrelerant  a 
qaestion  whether  he  ooorfderMi  another  form 
more  binding).  But  this  ruliag  ha*  been  lepn- 
ffS2  ''J' ■'•'^  •«  »»"y  MsdictloM:  ,ii^, 
ilSSS.    Compar*  the  doctrines  of  1 1810,  par.  e, 

dz.^  (tlie  elerk  need  not  repest  the  oath  each 
time  that  a  fwein  witness  is  called  j  here  the 
JT^T",  •«•»'»«»»««»  W-  The  'following 
rolingis  of  eonr«e  coneet :  18S7.  State  r.  Thom» 
•on,  Ul  Mo.  408, 41 8.  W.  949  (admfaii«t(Btlon  to 
"  "P«*^«"  lielore  his  estiajndicial  stodr 
of  the  material  is  not  neeeesarr). 

•  ClMifro:  1819,  Hawk*  ».  Baker,  «  OreenL 
71  (on  ths  singnhtf  theory  that  the  opponent 


J««,»o  c'^'cem  with  the  tBuiiaction."  ud 
therefore  ■  t  not  waire  bv  {tiling  to  ohiectl; 
1898,  Barr  v.  State,  -  J  .i„.  -,  sa  So.  m 
(following  the  preeedinft  cut). 

»  Coatra.-  1810,TheQneen'aCase,2B  iB. 
•M;  fcOy  Qaeen  Caiolino's  Trial,  Linn's  ed,,  I, 

**;  .T™  ruling  has  apparently  been  rennrti- 

A  ^i^l?"*"*  •'•tnteof  1888 :  MMf,  §  1827. 

.     Ah™""'  "l*  •bbold  perhaps  obtain  where 

..a  Mtoey  of  on*  sworn  b  HiKmtred  nflrr  hia 

testimony  is  begnn  j  here  he  may  be  examined 

J"'l."1*?^''J''=*^'^  ••  '«•«.  R'  »•  Whitehead, 
L.  R.  1  C  C.  R.  38. 

•  IMJ.  R-  ».  KMdy,  4  Dowl.  A  R.  734 
(  Swearing  him  after  hi*  examination  is  token 
it  a  T»ry  ineoneer  mod*  of  proceeding  " ;  1903. 
Lragford  ».  U.  a,  —  lad.  T.  — ,  76  S  W.  Ill 
(dting  the  p«ecedenti)i  1879,  Thompson  t. 
State,  ST  Tex.  Ill  j  1900,  Ogden  v.  Slate,  - 
Tex.  Cr.  — ,  S8  8.  W.  1018;  1901,  State  r. 
>v  uiisas,  49  W.  Va.  HO,  88  8.  E.  495. 
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method,,  for  rfults.  seems  to  have  been  generally  discredited ;  i  e  the  wi  W 
own  answer,  are  not  conclusive  as  to  his  belief.*    The  Z^I^lZC^ 

on  he  one  hand,  the  rules  of  witness-privilege  were  not  clekrlv  setL  «,? 
on  the  other,  the  emphasis  of  current  thought  was  upon  f««dom  of  fitkTn^ 
action,  supposed  in  this  country  to  be  peculiarly  guaran^  A  ^1a 
thus  arose  to  extend  the  privil^  of  wiSLs  Z  £ZS^m,tbo« teZ 
log.cal  behet  The  argument  was  also  put  forward  th^t  w«  i£  cS t 
.  testimony,  even  on  voir  dire,  from  a  person  who«,  y^  Sy  to 
respect  the  sanctions  of  all  testimony  was  in  {mdi.  »  u  th«  2L  "P"T?  ?° 
J^pted  doctrine  that  the  proffered'JI^e^  S  n  S^l^^^T't 
lus  theol(^icl  beHef.  and  that  the  reliance  must  b^  upon  olJ?L^L"  S 
.ndence.i.  upon  testimony  from  tho«,  who  were  familT^SLZ^ss^ 
options.  There  w«  howev^.  „o  agreement  as  to  the  reasons  SS 
Some  Court,  prefen^l  the  ai^ument  from  privUege.'    Others.  ,^d  1  2. 


hh,i  'T  %;  ••  >*«»'>■". «  Br.  C.  104  (the 
nw  jndg*  held  not  boond  to  exsmiae  the  wlt- 
««■;  the  objeetioR  eoamd  moit  do  to) ;  1854. 

V*  J|  486, 4»7,  mit. 

'  It  bM  been  raled  that  tbajadn  mt  aot 
Mtmiiie  tbe  ehOd  m  print*:  ItH'^StTv 
W.  »  Ata.  «».  B.rthi...e™,S!Sn5; 
|WTid«rt  cooanl  u«  .Uowed  to  attend  ;  for  in 

pment  the  cbOd  bom  bain>  overeoiebr  fear 
«diffldei.ce;  accord:  ISSoTifcOniie  ».  pjorib 
«  Mich.  JM,  W.  S  N.  W.  ««9.  IB  HagheS" 
R.  Co.,  «S  Mich.  10,  SI  ir.  W.  SOS  (1817)  it  » 
■Mtlmt  the  triJ  Co.«  i-f  biSi^^kLTta 
nmrnation,  and  bo«  kare  It  to  eouMel;  bS 
thmeenMnnjonnd.  <~™»m,  oa» 

For  .tetutee  ae  to  examination  of  a  child,  aee 
IX*,  f  18J8  i  al»  date,  1 80S,  I.  wgari  to 


33S6 


{nation  to  leara  geneial  teatiiMaial  eapadtr. 
For  iialrwti»ff  the  child,  lee  pott,  I  I8«  *^^ 

It  L        •  **•*•"  "•  Catanach,  7  H.  4  N   SM 
(f ntemicatian  held  praper ;  BramweU,  B. :  "  The 
faTariable  practR^e  » to  take  the  erid^nce  of  the 
'"^?7L'.'''T"    '  "^  <»  »te  «rfr<fi«). 
*  D  it'-  B""**!'.  B.,  in  Maden  ».  Catanach 

fu  i?».  ''-!■•*?*•"»•"*  "hich  i»  not  to  be  be- 
^rti");  1848.  Scott,  J.,  in  Perry  r.  Com  3 
Qratt.  832, 84*  ('•  If,  „  tile  objert&n  .np^SU. 
he  i»  incapable  of  telling  tlTtnith,  S^^ 

wZ  .'■'••JJPi'""'  "?  *»'•*  ^  *•'•  »»«  worth  t 
iiJ^iif.  ^?  •nonuli  to  inbject  himwlf  to  the 

I IM7.  *■    ''""P*'*  Bentbam'i  argominto,  pet. 
*  1»«9.  Cob.  ».  Batchelder.  Thacher's  Cr.  C 
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jority,  prafemd  the  aigumenf  from  logioJ  Still  otb«n  laid  down  the  rule, 
with  a  mention  of  both  reasona  or  of  neither.'  A  number  of  Courts,  and 
theae  mostly  of  later  date,  have  abandoned  the  doctrine  entirely,  and  emplov 
the  third  method*  (the  natural  and  convenient  one)  of  consulting  both 
sources,  —  the  witness'  own  answers,  as  well  as  the  testimony  of  othirs.  It 
is  enough  to  say,  of  the  privilege  aigumenti  that  no  such  privilege  is 
known  to  the  common  law,  and  that  it  is  inconsistent  to  hold  that  an  iutidel 
is  presumably  a  falsifier,  and,  in  the  next  moment,  to  accept  a  poasible  falsi- 
fier provided  he  can  succeed  in  concealing  liis  moral  deficiency ;  as  to  the 
logical  argument,  it  must  be  taken  to  be  in  theory  unanswerable,  but  practi- 
cally of  little  force  in  view  of  the  artificial  nature  of  the  general  prinoiplu. 

(e)  Finally,  when  such  questioning  is  allowed,  it  must  of  course  not  extend 
beyond  the  queries  necessary  to  elicit  the  essentials  of  belief;  additional  in- 
quiries directed  to  bringing  out  minor  pointj  of  belief  are  not  to  be  allowed.'*) 
There  is  here  again,  perhaps,  something  of  the  notion  of  privilege,  and  vet,  on 
the  ground  of  irrelevancy  such  evidence  should  equally  be  rejected. 

§  1821.  Oapaeltr  a<  Infanta,  (a)  It  was  formerly  thought  that  for  imauta 
there  was  an  age  below  which  the  incapacity  to  t8.ke  the  oath  was  beyond 
doubt  and  was  to  ba  regarded  as  always  wanting.*  This  notion  was  probably 
due  to  the  unwarranted  transfer  int^  the  law  of  evidence  of  some  principles 
of  substantive  law,  by  which  certain  ages,  especially  that  of  seven  years, 
were  thought  to  mark  the  b^^innings  of  capacity  for  various  purposes,  liut 
this  view  was  finally  repudiated  in  a  case  of  much  deliberation : 

1779,  B.  T.  Braiier,  East,  Fleas  of  the  Crown,  1, 448:  «  An  infant,  though  under  tbe 
age  of  aeveD  yean,  may  be  ■worn  in  a  criminal  proeeention,  provided  Hucb  infant  appears 
on  striet  examination  by  the  Court  to  po«MH  a  laffioient  knowledge  of  the  nature  and 
eonsequenoee  of  an  oath.  For  there  is  no  praeiae  or  fixed  rule  ai  to  the  time  witliin  which 
infante  are  excluded  from  giving  evidence ;  but  their  admiisibility  depends  upon  the 
•enie  and  reason  they  entertain' of  the  danger  and  impiety  of  falsehood,  which  i^  to  be 
collected  from  their  anawei*  to  qaeeitioni  propounded  to  tiiem  hj  the  Court;  but  if  they 
are  found  incompetent  to  take  an  oath,  their  testimony  cannot  be  received." ' 


197;  ISM,  Cora.  v.  Smith,!  Qnj  518;  1879, 
Free  e.  Baclcinghara,  S9  N.  H.  MS,  mmM>.  For 
■  (imher  exMoiuation  of  the  prisuig*  not  to  die- 
duM  tl>e^*gieat  htHtf.  Me  pott,  f  ttl4.  For 
tbeoliwiGal  belief  ■■  ditendttin^  s  witnaii,  ne 
ante,  f  VU.  For  atatute*  on  the  pnwat  point, 
WB»i»tt.  f  18S7. 

*  1809,  Cnrtiai  r.  Strong,  4  Dajr  55 ;  1810^ 
Swift  Eviilenoe,  .49;  183S,  Com.  v.  Wrman, 
Thwher'a  Cr.  V,.  MS;  1841,  Smith  ».  York.  IS 
Me.  159;  1 830.  Jaekun  i>.  Gridler,  18  John. 
930;  1S4I,  CabbiM>n  v.  M'Cieerv,  S  W.  &  8. 
863 

*  1*28,  Atwood  ».  Welton,  7  Conn.  70;  1881, 
Beatcy  e.  MiUer,  57  la.  SIS,  10  M.  W.  919 ; 
1819.  I>m  t>.  VancleTe.  9  Soath.  M.  J.  653. 

*  1856,  Central  M.  T.  R.  Co.  r.  RoekafaUow, 
1 7  III.  55.1  (bnt  the  extrinaie  taatimoDT  ia  better) ; 
1890,  Hrun«k  p.  People,  134  id.  139, 150,  94  N.  E. 
SB  I  nu*  decided;  but  "the  better  practice" 
forbiile  qaertioniog  the  witneia) ;  1879,  Amd  t. 
Amlingb  53  Md.  197,  mmbU;  1858,  Haml  «. 


State,  88  Tenn.  186;  ISil.Odell  c.  Koppee.ei 
id.  91,  and  theeaaaa  in  tbe  next  note 

"  1790,  R.v. Taylor,  Peaite,  N.  P.  Cm  II; 
1880,  The  Qoaea'a  Ceae,  9  B.  &  B  284;  KM, 
Bearddey  r.  Foot,  8  Root  399 ;  IS^l,  Dunkle  r. 
Kobe,  44  Oa.  871,  muMt;  1879,  Free  i..  Buck- 
ingham, 69  N.  H.  885.  Compare  the  dwtriue 
of  I  1818,  note  4,  <Mt«,  and  of  $  9.15,  ai,tt  (di>- 
creoiting  by  theological  belief).  Fur  the  mode 
of  txawuninq  a  eUla,  aae  the  next  iieriion. 

»  1628,  Co.  Litt.  6  b,  247  b;  1680,  Hale,  PI. 
Cr.  I,  308,  634,  II,  979,  983  ;  1767,  Itnller.  N'in 
Prioa,  993;  1704,  Toung  v.  Slanghbrrord,  II 
Mod.  988;  1786,  S.  v.  Traren,  1  Stni  TOO. 

•  Acamt:  1769,  Blackatone,  romni.,  IV, 
814;  1840,  H.  V.  Ferkiu,  a  Moo.  Cr  C.  1.19, 
pwr  Alderaon,  B. ;  s.  c,  9  C.  &  P.  .19.1,  .199,  |«r 
Ftwke.  B.;  1889,  McOail  e.  Stare,  88  .\la.  1.10, 
7  So.  35;  1867,  Flanagin  v.  State,  ii  .\rk.  3«; 
1869,  Warner  v.  State,  ib.  447 ;  1858,  People  r. 
Bemal,  10  Cal.  66 ;  1909,  Featherstune  r.  I'euple, 
194  la  385,  68  K.  K.  6S4  C  The  reijuiremeit  ii 
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Snee  thia  dedsion,  the  natural  role  haa  been  clearly  accented  that  th«T«  {. 
.^^a^  below  whicL  capacity  will  alway.  b.'d^^;i;iU%e 
cpjuuty  of  the  infant  mnat  the«fo«  depend  ipon  the  cixcan«,S'  of  h! 
:J'"cS!'>i';  IT***  '"r'  "■*""•  »<»  »  »<>  »«  determlurby  ti; 

m  p^^ed  fn  :  Z  C'^S"'  '''T'^' "  *""*  °'  *»"•.  °W  notion  i 
rtiJJ  preaenred  m  a  role  that  children  under  a  certain  a«e-ugually  ten  or 

Sm'SHhTw::?  ""'  ^  "•""'^  ^  ^  -^"«'  -^^-^  t^ei-  City 

(i)  The  »«<«„  0/  tt.  c*iW.  helie/  ia  in  theory  to  be  judged  by  the  «ime 

U.«,log.c.l  teats  ordinarily  appUcble  (anU.  §  1817).   F,i  chSfdren  howrver 

firgXSa:^'"  ^""*^  *"'"'^°'^^^  '<»"-«»  "  "^"'"t^i  -  the 

k?"    IK.  •  -No"-  £    rjV^-     '.,«       '  '*•■''••■     "Pyon  knowwhat  an  oath 
JlLuref  J,VH«f-;V:^i:^"   fTl^.TwV't^^lJ'i^    *>  y-  know 

audtbe  child  WM  admitted.*    ■"""•"  "^    > -t- '?••'•••"  That  U  »  temble  thing  " ; 
mi,  SpotUv^-MTrial  p.  44  (Ire.) ;  Lucy  SpoUen,  the  drfend«,f .  danAter  ten  ,^ 
old,WM  prodiuMd  and  qoMtioned  by  C.  J.  I«W-  "Do  vonknn.  ^k        I        ^/^ 
(Mill?"    "  Tm.  air  "    u  k„A  *\^     '  ^vrojf.     uo  you  know  the  nature  of  an 

^Ti.  .       :  ?*     !o..  "  *"•  «»»Nnence  of  taking  a  falw  oath? •'    ••  Y-  .j," 

nr."   "And  when  did  you  first  take  an  oath?"    "iWtor  m,  fcu^T^  ^*' 

•  Would  you  erer  know  that  your^U  unuJ™.  we«  taS?  h,  L  "1  *^^" 

jvinoi  unNH  yon  were  told  by  the  perwn  who  admiuis- 

78  (difld  of  10,  iMid  inconpatoit  on  the  facts) ; 
18S7,  Moors  v.  S<at^  79  a.  498    S  8    eTi  . 

(cbiU  of  8,exdud8«l  on  the  UtU) ;  la  ■  I8M 

fc^  "^.1!'  J?"^  «>»l»««rt  on  the   f.cu51 

188^  Com.  r.  MnUins,  8  AU  S«« ;  I8«6.  Co^ 
Lynss,  Us  Maa.  580,  8  N.  E.  408  ■  irm  r.^.. 

8y««s and 9 mooths, adnittsd) ;  JV.  M ,  ml 

r.  Edwards,  79  N.  C.  860:  Ai  ■  IMS   r„™^ 

snmcd  competent).  '    '  '  P"^ 

•  Besidss  the  following  decisions,  comiwre 

lected  ante,  {  S07,  which  deal  with  the  child!, 
general  eapacitj,  bat  sometimes  cover  also  the 

Art  96;  1858,  People  v.  Bcmal    10  r«l    ««. 
1878,  State  r.  Richie.  S8  uIah  397  ' 

»  u  Other  ei^jr examples:  :«79,  Atkin'sT^j. 

[i».  n«.      ^''  **'  •  "*••  °""'  '^'^-  ^ 


sot  one  of  sge,  hot  of  aaderstanding  ») ;  1889. 
Sttt.  r.  Serenoa,  78  la.  SM,  43  S.  'w.  ssj 
t«Me:  1876,  State  r.  Richie,  18  La.  An.  an- 
m,  Davis  r.  State.  SI  Nebr.  147,  47  N.  w! 
»S;  ssd  the  cases  in  the  enanhig  notes  nsnallr 
dedsre  the  role  abo.  For  the  same  principl^ 
M  applied  to  a  child's  fauaeitt  inapteUvt  ofA» 
oort.ieeaii/f,  1407.  •' 

'  Statiiteii  have  often  attempted  to  deal  with 
rte  qnertion  ;  see  msl,  {  1818,  when  the  stat- 
««•  exprwsljr  dealing  with  the  oath  are  c<^ 
Iscted  aud  date,  f  488,  where  those  deOninc  the 
(Senera  capacity  of  efaadni  are  placed.  With 
the  (oll„wiDg  decisions  Olnstrat'og  the  genetal 
pi«iciple  .hould  be  compered  '.he^  dteny^ 
,^.  ■J,^.'"'.'*"'  ^  '-an^iency  of  t5 
chiH »  helief,  sDd  onl,,  j  SOT,  dealing  with  the 
kikl.  general  capacity  as  a  witnSn:  Ma.: 
1S.4.  Vade  l^  State,  50  Ala.  164;  1903,  White 

l«,M<la<led  on  the  facte);  Arit.:  1898,  Don- 

C«  .«•-,  p!."  "•"»]?»"«  <">  the  ^); 
,,   ■  "»'3.  .Peterson  t.  State.  47  Qa.  514.  517 

-r-«  h"n  "*""T*'™  '°  edniittingachiW  of 
.  or  8,  held  proper) ;  1878,  Johnson*.  State.  61 
W.  M  (nmdar  j  1885,  Johnson  ».  8tete78  S 
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OATE. 


[Chap.  U 


torwItlMMUhT"  -N<»,iir."  TWmtpoa q«MlioM  ky  Ih* oeanwl for tiK  pn^cutioi. 
th«  toM  of  Ngvlwdinreh-gotnf  Mid  of  daily  pnyvn,  Mid  fnrthtr  laid:  "  It  m  ■  tJ 
tUngtoteUklle.  I  iMrawl  that  pM^b  who  toU  Um  would  ha  panblMd  by  God  in  th« 
nut  world.  I  namr  knew  bafora  what  aa  oath  wat,  but  I  knaw  that  Uod  would  puuUh 
paopla  who  told  liaa  " ;  Mr.  J.  itamafkan .-  -  Adminiatar  tba  oath." 

188S.  Simpton,  C.  J.,  in  &*t»  r.  iMtoa.  94  &  C.  ISA,  !8«,  IM:  •>  Thia  witncK  ,„ 
a  [eolorad]  boy  about  twalva  yaan  of  ag« ;  ha  Mama  to  ban  bMn  a  boy  of  at  leart 
ordinary  intaUigaMe;  and,  although  ho  had  laamad  from  hia  Mother,  ainee  dea.].  the 
Loid'a  Prayer  whan  ha  waa  iva  yean  old,  and  aoeordiiig  to  hi*  atalanant  bad  reivated  it 
every  day  •inea,  yet  he  laid  he  had  never  heard  of  a  God  or  the  deril  or  of  hcaren  or  hell  or 
of  the  Bible,  and  that  •  he  'Md  aerer  heard  and  had  no  idea  what  became  of  the  gowl  „r 
of  the  bad  after  death.'  Ha  aaid,  howarer,  that  he  had  beard  it  aaid  that  the  U.d  mtu 
caught  thoae  who  lied,  euraed,  ete.,  and  upon  being  examined  he  npeated  the  Lord'a  Prayer 
The  preaiding  Judge,  in  hU  report  of  the  caae  an  io  thia  matter,  atatae  ai  follows :  •  a, 
for  the  colored  youth,  he  manifeated  aa  uauanal  lenae  of  the  eflleaey  of  prayer  and  the 
future  tormenU  by  the  bad  man  awaiting  thoae  who  apeak  falaely,  though  hi*  aiiswen  ai 
to  a  God,  hearen,  ate.,  ware  aingukr.'  ...  Did  he  beUere  in  a  God  and  faU  providence? 
He  itated  to  the  Court  be  had  ncTer  heard  of  a  God  or  of  a  heaven  or  of  a  hell  or  of 
a  devil.  How  then  could  he  have  a  belief  in  the  exiatenoe  and  providence  of  a  Great 
Being,  of  whom  up  to  the  time  when  he  waa  (rffered  aa  a  witooM  he  had  never  heard 
even?  Such  a  belief  under  aoeh  dreumatancee  aeema  impoMibla.  In  the  absence  of  lucl. 
a  belief  he  waa  incompetent,  under  the  anthoritlea  eited." 

1900,  Fort,  J.,  in  StaU  r.  Craebir,  86  N.  J.  L.  410^  47  Ati.  043:  "The  boy  under  ex- 
amination,  to  aaeertain  whether  he  thonid  be  aworn,  waa  aiked  and  answered  the  follow- 
iagqnestiona:  '  Q.  Doyonknow  what  it^ia  to  take  an  oath?  A.  No,  eir.  Q  Do  joq 
go  to  Sunday  ichool  ?  A.  Yea,  afar.  Q.  Do  you  know  what  wiU  h^pea  to  you  if  you  do 
not  UU  the  truth?  A.  Yee,  air.  Q.  What  wiU  happen?  A.  It  ia  a  tin.  Q  Have  you 
any  idea  as  to  the  puaiahment  which  will  follow  if  you  do  not  tell  the  truth  ?  A.  Yei, 
air.  Q.  What?  A.  They  will  put  me  in  the  reform  ichool.  Q.  After  you  di"  do  you 
kno«  what  happena  ?  Do  you  expeet  to  Uve  fuwrer  ?  A.  No,  air;  Q.  After  you  haTi- 
done  Uviufc  what  beeomea  of  yon  then?  A.  Then  1  ahall  go  to  Hea  .en.  Q.  Suppoie 
you  have  not  been  entirely  good;  iriiat  beoomea  of  you  then  ?  A.  Theu  I  shall  go  to 
HelL'  It  aeema  to  me  that  thia  youth,  judged  by  what  u  ordinarily  considered  orthodox, 
had  a  eomprehensiva  idea  of  the  rewarda  and  ponishmenU  incident  to  honest  aud  diihou- 
eat  living,  and  in  additfon  knew  clearly  what  punishment  the  htw  inflicted  for  penury 
via.  confinement  in  the  rafona  achooL"  * 

But  it  may  be  doubted  whether  this  analysis  of  a  chad's  belief,  which  some- 
times becomes  a  far  from  edifying  proceeding,  ia  ever  of  any  real  profit  A 
child's  inclination  to  tell  the  truth  or  the  opposite  is  apt  to  be  more  a  matter 
of  instinct  and  of  previous  training  and  surroundings  than  of  a  conscious  reflec- 


*  In  the  foIlowiBg  easts  wQI  be  foaad  oOar 
exaraplesi  1861,  K.  v.  HoIoms,  S  F.  *  F.  788 
(the  child  said  its  pmyets  and  believed  it  was 
bad  to  teU  a  be-;  accepted) ;  IS79,  Carter  v. 
State,  63  Ala.  M;  188S,  Beason  ■>.  State,  71  id. 
191 ;  I8»»,  Grimta  c.  State.  106  id.  86, 17  So. 

?*  l!'*?  ^'  ''^^  *'»'•  ••"  would  go  when 
she  died,  if  she  swore  a  lie  and  did  b^."  ate. : 
accepted) ;  1896.  WOIuubs  ».  State,  109  id.  64. 
19  So.  530  (a  ststament  that  she  wonld  "go  to 
hell";  admitted);  1875.  McMath  v.  State.  S5 
Oa.  807;  1878,  Draper  r.  Draper,  68  m.  17 
(the  witncM  would  go  to  hell  if  she  did  not  teU 
i.  t'?'!li-***P'*'L  >M».  BlackweU  ».  State. 
11  lud.  196;  1869,  WeMon  v.  State,  88  id.  88; 


1871,  Tioeeot  v.  State,  8  Heisli.  121  ("ifthe 
swore  to  a  lie,  she  woold  go  to  the  had  world  " ; 
accepted) ;  1878,  Davidson  v.  State,  39  Tti. 
1S9;  1898,  State  >.  Michael,  37  W.  Va  SU,  I6 
8.  E.  803.  The  foUowing  case  seema  to  itaod 
alone:  1894,  Williarat  r.  C.  S.,  3  I).  C.  App. 
SS5.  340  ("  A  child  that  has  an  adequate  hok 
of  the  impiopriely  of  falsehood  doei.  underetand 
the  Batnre  of  an  oath  in  the  proper  serine  of  tlw 
term,  even  thoo^^h  she  may  not  know  the  mean- 
ing of  the  word '  oath '  and  may  never  have  beard 
that  word  nted  "). 

Compare  the  cases  eited  pctl.  $  IXSH.  deallni; 
with  the  effect  of  coastitotiooal  removal  of  theo- 
logical iacqauity. 


■  1813-I8M3 


CAPACITY}  OTANTS. 


lisai 

tom^ept .  chad's  .toiy  for  whi  it  2^,  L  b^^L?    ^      "!   •  T""  '• 
IBT  theoloBioal  teate  ..n^Zi. -k         '™'7*  °°»-    For  the  same  reaoona, 

1888,  CWbt  JDieiviu,  BiMk  Honae,  Chan.  XI-  I  Kti.  t«  ♦!■.         . 
to  the  eoit>D«r'.  Inqueat,  to  »,  what  he  knL.  „V  il    /^  h"^'"^''*'*'' '«  «»'W 

Nmr  ba«i  to  tcbool.  What*  home  ?  K„o«  .  hi: "  i  ^^ '•""''  »°  «»«•«,,  no  friend., 
to  tdl  a  Ha.  Don't  f*oolC  whoTSd  him^W  ♦•.  k  '  '  '"^'°'  '"•*  ^"'""  ''"•  "i^ked 
boU..  Cant  .«otirni  whSt  S  dJ™  to  hi™  V  "t"'  "T  '^."*  »'^«  "*•  •""*  ^now. 
p.t>en>«.  h.«,  but  beU,JI:"H  ta»Zh?„,  «^ kL\' *  *''*!*  j'*"  t"""-  •  Ha  to  th. 
right.  Md  m>  h^U  toll  thH^S.'  ■:?Stin"?d71  «  ^  ':"""'•  "■"•  •"«*  -''•  »■"» 
».l.noholy d«k. of  tha  h«id. Don't, r^inl"  «"''"•'»•'»';  ^v  the  coroner,  with  a 

boy.    "  Can't  .SmM,,.,"  won't  d^  ?!!'^  "{J  *^"  "~»«-    *Yoa  hare  hew^d  the 
edge,  then  it  is  perhaps  not  inconsistent  to  allow  its  content^ T!     ,  °   i 

srr  I  Se^  r  rzL^°"«^'  ^-^  p-s;::  ^t  as 

r.nH  !h     V?.  °'^'  ^^J'*^  »«y  »■«•"•«*«<  the  child  what  this  belief 

ri  tth  o'  r^  T^'.^'  °"  *"'«  "-'^""^y  «°«j  ^ "  well  p^;;^d  to 

iinn  f!.  *^*  "P"*  "  ''  ^"'^'^  '"'^«  ^^  "fter  receiving  the  srn^dic! 

-'"cuMion.     Whether  the  child-witness  may  become  competent  to  take  the 

How  eoane  and  hrererent  the  nieetacle 
•f«|.n..natioD  Into  infcatite  theolo^^n 

S^7  IMTrr't**"  ton- Chicago  Trihnne. 


jririi  who  did  not  t«H  the  troth.    'Whr 
thev  jjo  to  hell,'  replied  Rmma.    '  And  wfi-i 
nell       qnmtiooed  the  lawver.    *  I  don't  iliink 
Hir  counwlter  conld  annwer  that  qoeMion  liim- 
■cif,  reniiirlte;<  Jndire  .John  A.  Blair.    'I  know 


Why,  «ir, 
"lere  ii 
think 


au  Salinger  iiked  what  became  of  little 

Toe  In  —an 


rouin IS 


2850 


where  near  Schnetxen  Park.   Cnion    Hill.    I 
ri.liri.1' "  "'•'••-'?»»»  I  •"""l  0  man  Mv  emu 

«.  ~  JISIS*'.'*^*'*  *°.  ""■■•  t ' '    The  child 
waa  permitted  to  give  teatiniouy." 
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^1i 
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OATH. 


tCa*p.  u 


It- 


oath  aftM  an  inUrloentoiy  iiMtmotioa  by  Um  eoofi  It  b  Mttled  in  ti.i. 
oountiy  at  kart,  and  notwithatanding  a  piotaat  by  Mr.  JnaUoa  Pattea^,, « tl»t 
a  previoua  pneial  nligiona  aduoatioa  ia  not  neoaaaary.  and  that  the  judire  mtv 
than  and  thew  impart  thaologioal  inatraotion  and  prodooe  tba  neceswry  be 
11  '  ^  «.  ^'.  "  ^^  P'"P**'  •  temporary  poatponament  of  the  trial  i, 
allowable  »  Of  conrae.  if  between  the  intenraU  of  aaccaMive  trials,  a  child 
at  first  incompetent  grows  in  intelligence  and  leoeiTea  ftapn  parenul  in- 
Btrootion,  no  objection  can  be  made  to  ito  taking  the  oath  at  the  wconu 

§  1822.  OapMity  of  MIeta,  lawtie..  There  waa  'a  earlier  legal  annal, 
some  difference  of  opinion  whether  persons  of  weak  or  nnsonnd  mind  were 
capable  of  taking  the  oath.'  Bat  in  modem  times  the  more  rational  prin. 
ciple  has  been  accepted  (as  in  the  caae  of  infanta)  that  it  mnat  depend  Ln 
the  mental  condition  of  each  witneaa : 

1881,  Cw^,  L.  C.  J.,  in  S.  r.  HOI,  2  Dw.  *  P.  C.  C.  354 :  «Ii  is  for  the  iud«  l, 

dsrstudi  th.  Dstar.  sad  Moetion  of  u  oath A  mw  o,,  in  one  •«»«  be  ,JZ. 

iw.««fti,»ndyrtb.»waro  of  the  natew  and  sanation  of  an  oatli."!  "•"»»«* 

The  upholders  of  the  propriety  of  jn^ctal  inatmction  of  infanta  do  not  seem 
wiUmg  to  admit  that  the  principle  is  applicable  to  adulta  who  are  mentally 
capable  though  theologioaUy  uninformed;*  yet  the  same  process  seems  here 
also  avaUable. 

8  1823.  Diattaotloa  batwawi  Oath.«apaolt]r  and  IteatimoBtal  QniUiacttoM. 
The  distinction  is  clear  between  the  capacity  to  take  an  oath  and  the  raorai 
qualifications  to  testify.  The  oath  is  a  apecial  test  or  security,  superadded 
and  applied  to  persona  assumed  to  be  otherwise  qualified  as  witnesses  and 
because  the  oath  cannot  have  efficacy  without  the  existence  of  a  certain  be- 
lief  the  lack  of  that  belief  excludes  the  witness.  So  long,  therefore  as  the 
oath  remained  an  indispensable  requirement,  there  was  a  natural  tendency 
to  confuse  the  theological  belief  which  it  presupposes  and  that  moral  sense 
which  underhes  aU  truth-tolling.  With  the  dispensation  of  the  oath  how- 
ewr  the  ktter  element  is  forced  into  prominence,  and  the  question  arwes 
whether  a  sense  of  moral  responsibility  is  not  necessary,  as  an  ordinary  testi- 

•  IMS,  B.  ».  WllUam,.  7  C.  *  P.  SM. 

«n  '*'!l*  ",wV*?™;  ■  •v'^*"''  Cr.  L..  4th  .d., 
«0,  ;.  (bjr  all  the  jodgee) ;  18*9.  a  v.  BarliL  4 
^Cr.  M;  1879  C«ter  r.  sUx,,  63  Alk  M; 
UTO,  State  V.  Todd.  110  U  SSI,  81  N.  W.  9M 
(UMtraetion  by  the  coanty  attorney) ;  1886.  Com. 
^  Lynei,  148  Mm*.  578.  8  N.  E.  408  («  p,;,  .dS 
■be  WM  of  lalBcient  ace  ud  intellect  ti  receira 
taijraction"),  1876,  &,  ..  I)ay.  56  N.  H.  316; 
i??'  ^'S?'"  "•  McNair,  II  Wend.  608:  1878 
State  0.  Edir»rda.  79  N.  C.  650. 

«•  Anon.,  f«;iro;  Day' ».  Day,  nam;  1846, 
R.  I).  Nichola..  a  Cox  bt.  136,  s  cT*  K.  S46 
(poetpunement  refoaed,  where  the  child  wa*  6 
years  old ;  "  where  the  defect  ia  the  leanlt  of 
Unmatnnty."  pcatpoMment   ia   (uuially   wX 


8M0 


deaiiable ;  otharwiaa.  perhspa,  for  a  child  9  or 
10  yaara  oM). 
"1883.  KeUy  ».  State,  75  Ala.  Jl. 
»  Comyn'a  Digeat,  "  Teatmoigne,"  A,  I ;  IBM, 
CokeBponLittleton,6»;  1801,  Peak.   Eridem-e, 
ISS. 

•  Accord:  Htdeomb  v.  Holcoiao,  28  Conn. 
179. 

•  IM4,  1  Moo.  Cr.  C.  86  (donbted) ;  1866,  R. 
».  Whitehead,  L.  R.  1  C.  C.  R.  33  (an  idiot:  «d- 
K|nrament  refnaed,  bat  the  qoeMion  left  unde- 

nintingninh  the  followfng :  1903,  Texan  i  P 
R.  Ca  V.  Keid,  —  Tex.  CIr.  App.  — ,  74  S.  W. 
99  (a  deaf  witneu.  who  conid  not  hear  the  wotdi 
of  tba  oalb,  admitted). 


M18IW836]         CAPACITY,  WAimMUNATICa  ,  ,„, 

*  '•»■•■•  ra^lMMI  to  tk«  Oatk. 

uiun  to  that  olu.  of  aecuritie.  whfch  1  11^  S  L^'""'*'  ^^  **"  ^"7 
lMtimoni.1  .Utemenu  nude  in  ooart  or^fcT       "^  J?*!"'  'PP'**^  ""^y  *« 

(1)  It  follow.,  then.  th.t  whe«ve?th«^        ""T  ^'""°***  ""«»• 
monkl  .t^ement.  no  i  it  "St  or  blrj*'"'*^"'"  ,*•"  "^-P^""  "'  **'«- 

ily  histoiy.  nor  for  the  X  ex^^S  T  •""  ''^  •»•  tement.  of  fan,. 

.Utatory  affidavits  «L,Tm0Uh^      "^*'"  «tafannenU;  except  that  for 

nevTr  been  doubted.    Yet  iLr.Si   ^u  "r**  '^^  "»'  '«l»*'«d  h" 

iog.  dealing  with  dying  decla»t,?n.  («:t,  ^U3)Z  S  of":?  '"  "  '""  ".'' 
for,  if  the  oath  ia  not  reonired  th.  n\.^\.    t  .1    .        °'  **""*  unround ; 
tbeeilicacy  of  the  oatrcoStsI^  tIT  ^  ?"  '^^'J*  °""'  *«  immaterial 
moment  of  te,tifyir„d  n^t'Jv*^  '""""^  '*""''*"  <>'  "tribution  at  the 

consequence  in  the  appliationTthl  n^'  f  "'unction  i«  of  eonnderable 

there  i.  offered  L^m^^Tl       \  I' »  enough  to  note  that  unle.. 


•  It  ahonld  h««  ba  aotload  that  tha  i»..lt» 
""*  »r«  often  amUnoos,  in  that  it  in  «W.n 

^tS.'^'ir^"  T^'  therml  tol23 
irtelr  with  oith-eapoeitr  or  to  pntatba  ■om* 

W^ndent  mo«l  qoalffl«tion..'m  2it«« 

"™aa«",  :  488)  an  aim  aometiniai  bx  terms 
»«mi«(i  with  th«  oath-capacity. 


LK/'  "  ?*^-  *•  (f"  •'""'  «''•  extent  of  ih. 
pJalntHT.  paralyut,  a  doctor  who  had  not  t«en 
.won,  thnu.t  a  pin  into  her  body  in  the  jn^'" 
pewnce  daring  the  trial;  held,  not  irnproi? 
becawe  performed  bV  a  perwn  nnawonf^'l 

to  he  adminirteied  open  the  wftiagMinder! 
cept  the  ordinyy  o«h  to  tell  the^h  or  toln 
terpretcorT«*l,fmm  onelangnageto  «,othM  ". 
thuieemtenoneou;  the do<*orEelpedin  brinr: 


.(j51 


li 


SMI 


I18S4 


OATH. 


[C"AK  LX 


till 


III' 


of  witiMM.  and  nut  b«  nrora.  '"" 

f  1825.  tetaBH  VMt«  AoiMi«  »iiiB—.    (1)  Thnt  «h  k  Uom  when  i» 

WM  doobtod  wh.th«r  u  «^.«<  wu  In  ,11  0M«  to  bt  nj«!ted  when  Ihc.' 
I*ble  ot  ondenunding  the  oath.  Bot  in  B.  •.  BiMi«r>  it  wm  Mttlod  th.i 
tbwe  ■boald  b«  no  •zoq>tioo.*  ' 

(2)  It  WH  at  ont  tinio  dispoted  wbatbw  »  ^mt  of  tho  mlm  couM  „„» 
gjTo  hi«  tMUmony  in  a  court  of  jiuUao  with  tb«  sune  forauOity  only  a. .» 
the  Hook  of  Lord^  namely,  by  teatifying  "upon  hi>  honor's  but  here  too 
the  oath-reqnirement  waa  held  inexorable.* 

(3)  Originally,  an  mtcu$id  fwmm  waa  allowed  to  produce  no  witne««« 
later,  he  m^ht  produce  them,  but  they  teeUfied  without  oath;  and  hnollv 
they  were  aUowed  to  be  ewom.*  Here,  however,  the  excepUon,  in  the  trnn.i 
tion  aUge.  wu  regarded  not  aa  an  exception  in  hia  favor,  but  a«  the  refusal 
of  a  privilege.  So.  alao.  in  many  juriwliotiona.  the  conceaaion  of  an  accused 
person  a  right  to  teaUfy  wu  preceded  by  a  atage  in  which  he  wa*  allowed  to 
make  a  "aUtement."  but  not  under  oath.  Here,  again,  the  practice  was 
looked  npon  aa  a  lefuaal  to  concede  the  ordinary  guarantee  of  credibility  and 
not  aa  a  favored  exemption.* 

B.  The  Oath  tmiBK  Statutu. 

§  1827.  AbolMe.  or  0|Meul  OtapeMatiM  c(  the  Oatk;  Poii«,  thtrwr. 
There  is  a  clear  distinction  between  the  total  abolition  of  the  oath^urity 
and  the  making  it  optional  with  the  witneaa.  The  two  nat  on  very  different 
grounda  of  policy. 

(1)  It  can  hardly  be  denied  that  the  moral  efficacy  of  the  oath  has  lone 
since  ceased  to  be  what  it  once  waa.  In  tiie  days  when  the  j*dki*m  M 
was  no  empty  phrase,  when  the  community  believed  in  the  serious  txjssibility 
of  the  manifeaUtion  of  truth  by  the  Divino  hand  in  striking  down  the  per- 
jurer before  the  multitude,  the  oath's  efficacy  was  at  iU  highest  It  may 
be  assumed  that  no  appreciable  part  of  the  community  now  regsrd  the  oath 
in  this  light.  What  may  be  claimed  for  it  to-day  ia  merely  the  effect  pre- 
supposed  in  the  common-law  theory  already  examined  (anU,  §  1816)  uamelv 
a  solemn  reminder  of  ineviuble  Divine  punishment  at  some  future  tima 


lemhU  (the  ilaiidiiig  oath  of  aa  ofleUi  inter, 
wwer  for  dajmUioDi  raflea) ;  IS0».  Anwir  ». 
F«Uow«^ S  MaH.  2l». SM  (oath of ao  hitnpiMer 
to  a  depoaltion  miut  expmal/  fptut  to  hmn 


J  depoaltion  miut  expiwal' 
bam  takra) ;  and  caMi  dtad,  aataVl  ISIO. 
Mm  fonn  of  oath,  Ms  aato,  |  1S18. 

*  A»U,  I  I80S,  whara  ih»  form  of  oath  is 
gi»yn. 

«  I7T9,  B.  r.  Brariar,  Eait,  PL  Cr.  1,  4«, 
qooted  tnte,  f  I8S1. 

..,*,  ^"'^i'  "«'.  Com.  V.  Mnniiw,  S  AU.  »« ; 
'*."•, ^P?»  »•  M«0^.  I  Dint  «l  (Indndlng 
idioti) ;  1874,  Smith  v.  8tata,  41  Tes.  8S1  (idiot)! 
Compare  tha  itatat««  cited  yet,  }  ISM. 

•  1701,  B.  ».  Pmtoo.  1  SallL  878;  1711, 


2S«2 


Majrt  r.  Stonghtoa,   1  P.  Wm».  U8:  IW. 

?I?i  "•*•  ■*  ^-  I'Kel^aeWi  Trial,  lb.  ;67, 
lias. 

Whether  the  King  eonld  withont  oath  Iw  ^ 

k  i'  "?f  "'  ""  Chaneelloia,  III,  sij.  4th  «f, 
we  leaned  anthor  exprewee  an  opinion  xnuut 
the  exemption  of  the  King,  and  examineSi  tht 
pieeedenti.  Bnt  u  the  King  waa  privilcetd  not 
to  teetify  (pet,  1 8S70),  and  if  he  did  tctlf.'  conid 
probabljr  do  to  br  certiiicate  (ante,  §  1674),  tht 
qoMtion  remained  aa  academic  one. 

•  1701.  St.  1  Anne,  c.  9,  |  S,  and  cum  cited 
anir,  I  57S. 

•  Ca 


Caaei  cited  oal*,  |  S7>. 


ililMSMJ  psMoKS  lUVlOTlo  TO  IT. 


llk,th«.bdiigth«proo«,oflu.ffl«^u.k. 

Jr«d  vi~t  thi.  p«po«U  to  ffih  t^wSl^,?;*  ""k'^."  •^^•"°«' 
kowtr,  tiMt  the  quMtion  k  not\»fcltK«r^^       o«»'>-£oriB«Utjr.«    ob^rve 

««  to  depend  upon  th™.  oon«de»C.  .)  i^S.^'r^^r  °'  ^^i.  i. 
-ppwo-bl.  portion  of  th.,  oonununir?  S  Arl^  "^  "'  !»"<»>•  ••> 
.oflnenced  by  the  wlemnitr  ihetTSLh-  ''"?'  •"*"'"y  •«>  «"!• 

»i».ti«D  to  .peric  truly  f    (o)  .\„  hwT.nv  .^*  •PP«oi.bly  to  their  dete^ 
im,  the  teetimonhd  beJeflt  Iho.  ^^',2;%^.^:"'  fr***^'*^'  overcom- 
««  be  Mwwered  in  the  iUHm..tiJrjE^  .„i     ,   !u°'  '^'^  """« l-^-tion. 
.boliBhed.    Now  the  '^n^Tth^'^L^l  '^^J  """"'^  »»'•  «'»'>  »» 
.iperienoe;  end  experience  ouet  hT^J-T        °""*  *'P'"*'  """"ly  "Pon 
lo«I  condition,  in  Ju^^rS^^jJ'jI^*  ZT'  j'  '^^'^y-  ""»«  S! 
I-Jitie.  the  wewer.  to  tte^E^iZ  iri;","^'^-    ^"  '*'"''"  »°  '«ff««nt 
«.«.  to  be  true  th.t  the  ^^^"t^^^  *^  .^•''  "^  '^^  ''»'°le.  it 
Jl,  th«e  point..    The  chu.  ^^^^  iZ^^Jl  *''•  «««*tive  u^n 
J«ag  mflueaced  by  the  proepect  in.plSd  in^  ^!l-  T"'?  ''""  *»?•"«  of 
m«  of  the  community.    FSemorei^n™.?^    fj'^'^^y  »he  immen«, 
«.tly.  for  the  moet  pert.  aotnSv  SZ^IST  **u  ^^^  ^'^'  ««  'PPar- 

«p.n.noe  look,  to  the  contr^^e  ii"Kl  w„^  '**''''  "''^'  *»'«" 
imverenoe  ud  trivklity  .howa^^  the^mSnf?  J^"  ?"'  *"  *»>«  deplombl. 
J«  in  the  inhe»nt  inefflc^  of  tt  1T?.  T^°'  »'"'°™"'"ty  Wher 
b.  no  red  diudv^fg,.  (incite  o  Mr  w^'^  ^•'"'»^'  »»^"  -eem  to 
Jtweighing  theg«nTtithf«'^ne,;'pS„^"t7,^  '"f^-io-f  .«gge.tion.) 
tk«.fore,  m  the  p,«ent  condition..  KlJ  i  'i'lro t     ^'•""  "PP*""' 

"  ■  wnoJe,  no  reason  to  call 

.  .«»•  n»WMK«.  b  11,  e.  VI,  BowriBf*i 


wh.ii  I WM  not  mnch  J  J^  I  ■  '^'"!"' !"". 
botiMM.  two  .ttonwv.   faS^  In  profe«ioii«l 

^~/  ■""•'*•»  wbat  JOB  nrwr.'"  ' 


M  u.b.  jSi«  STL  ,Sr'"«'~"''  "•"• 


iinr 


OATB. 


iCOAf.  LX 


for  Um  atewloQiMat  of  tM  «ith  for  tboM  pmoM  whoM  Ulkf  makn.  th.». 

■HMMpUbk  to  iu  MUMtioil.  ^^  "** 

(2)  But  tha  qoMdoo  of  ito  iamtebb  nqditiiimt  fh>m  •«i,cr««u  ,.k„i 

.«r  ta  M  «ti«ly  diflbmt  ooo.Th.tn..  purpo-  of  th.  J^u^^t 

whwr.,  .uoh  .  tl««I«.  h  ItMibk.    U»tUth.l800..how.ver.hr.d 
r-acad  notion  o^  it.  p«n«.  1>«1  not  b^n  mehcd.    Th.  !«,««  „e„t  w, 

f^SS  T  »'^'°«*«».WW.  «d  «lulU  h.ring  th.  «,nWt.  be  S I^ 
forb.dd.n  by  con«,i.nc.«  to  t.k.  .n  o.th.    It »».  g«du3j  to  b.  percivd 
that  th.  UM  of  th.  o.th.  not  to  incm..  t..ti«onW  .ffldwcj.  but  to  „c  2 
q«.H8ed  w.tn«.«.  wm  not  only  .n  .bu..  of  iu  tr«.  prindple.  but  .t 
p«cticd  inju.t.oe  to  .uitor.  who  nMd«l  .noh  t«.timony     Thb  inju.tt  « 
cle.riy  enough  .«n  to^ky ;  but  iu  p.«q,tion  wm  n.t«illy  .lowTi^ 
« long  M  in  th.  community  .t  lug.  th.  inofM.ion  of  b.li.f  in  d.i.m  or  athekm 
w„  „K«i.ted  clo«ly  with  th.  noUon  of  mor.1  d.fecU.    Thi.  i^S 
h.rdly  pMMd  .w.y  m  uy  d.gr.«  untU  th.  middl.  of  the  1800.  -an  e« 
m«rk«l  at  th.  «m.  tim..  by  th.  indl«ctly  wUted  mowmenU  of  literar^ 
loratnticum.  poliUo.1  libmliim.  iiidu.triid  inrenUon.  legal  fn.  .oeech  1^ 
theologicl  tre.  thought    Th.  flr.t  .ututory  .Iforu  inEngSdCti; 
from  thi.  mjurtjo.  .r.  found  at  th.  .nd  of  the  flm  quartSr  of  the  180. . 
ToHlay.  pmcuoally  every  where,  th.  inju.tio.  i.  remedied    A.-g«ment,  Ho 
longer  nwded  to  prove  th.  impropriety  of  the  old  inexorabiT  rul««    U 
conceded  thrt  the  o.th  .honld  b.  di.pen«Ki  wi'l  I       ,propriau.  c'a  J 
witneMe..    We  ar.  to-day  at  th.  .nd  of  that  .Ug.  of  the  q«e.tioL    Wh. 
»  to  be  noud  (but  >.  .omrtim«  forgott.n«)  i."hat  th.  demand  for  th 
d,.pen«t|on  of  th.  oath  for  witn...*  for  whom  it  i.  inappropiL  d  ft« 

!  1828.  Sum:  Mat.  e«  tk.  Law  I.  tto  T.ile«  Jarfadtottoaa    In  aImo«t 

r^tJl"'?r"  ''"^  ^  »-°  -"-^  ^«P^*^  ^ing  with  the  .ubj^ 
iT^  .JT"^'  •om.time.  are  inoonuaUnt.  «,metimes  d„pliru 
W  «/>  M  ^'J^T^V  ""  """'y  deckratory  of  the  common 
o^fTheTatln^i'iu'SJi'Sotr*''"*"-^^^^^ 

ui  *  ntA'vSH)  ^'^  "  «•-»  no.  « 
cwV  BL'ttr^*^*^  ««««-..  -ou  I.  Mpt. 

•It  WM  kwc  atto  •mpharind  In  th* 
fccond  B«port  of  the  ComirioTuw  PnMstkl 
CummiaioMn  of  I  KM,  ml  ■>.  U.  ^^ 

*  ThalagUationiaMroUowi;  bntwMitlMM 
•nactmeota  sboold  be  eomnwMl  thoM  auotod 

E«aLA.B:  isn,  81  S  «  4  W1n.IV.T4. 


Uti 


•nd  or  MonWuii  mity  afflrm  iDatnul  of  «*«r 
Wf);j.  et  ("jYery  pmwo  for  the  time  Iwini; 
«*»»«<»«  to  th.  mrf  Met  t,JM  S^paraii..." 
majr  annn;  tha  form  bdac  prwH-rilwIi;  ims, 
"»•'*»  VJ<*- c.  rr  fSt.  I«M  «xte.>,W  to  i^r 
JJ"  y^^Jvy  WongJnjt  to  thaw  mxu):  \m, 
"•  ■  MT!**- «•  •**  (whanarer  an  oath  imv  Ni 
aamtaMend,  it  ia  binding  "  proridcKl  the  name 
anall  hara  bMu  adminUtarad  in  nucli  form  and 
«1u  aoch  oanaoBiM  M  aacb  panon  mar  OmIu* 


N  KIMU6]  DttPmAnOW  BT  WATUTX 


Viet  tt  (racMag  Dm  dooU  wl2lii»'«5„rJ        ~Zr~  """" 9» 
k|2'Wg.o£Oud«d„r„",^5^J":     «•£•"?,»»*»••:  Almt,:  c.  fc  P.  ,m« 


.St.  1877,  CM,  I'll). 

C.  c.  - 


ft*  iim,  - 


("Ila  panuB 
*l«vit  or  da) 

Cm.  St  18M.  c.  31.  i  SS)  •  I  M  (.J«L12i  "''* 
"f  miMd  Wood,  ohha  contJnentof  Naltfc  aZ«! 

si.";asi3i-s  strife 


nlia 


rr  ".'JT°'  f  "•>■  •■'>■) !  I  •♦     b5*l!  y<^jy°"  •■  »»»<'«»«1  lawnntat  to 
»  raqoind  ordMlriBir  to  naka  u     iu#    i.  ?~"..,°"  •<«>o"«  of  hi*  nliirioaa  iJ^ 

codjdtentioo.  Knipl*  .grid*  Uki»,  M  o«h  « 
■WMriu  ia  «,,  form  ihaU  h.  JLzZ,^}°* 


tb* 


3885 


l««oa  who  riiaU  d.K  uSoi'bTSiJLtli'g 


11828 


OATH. 


jwwr  with  u  nplllted  hud  in  th«  Moirinc 
forraj  'You  do  notamnljr  ««r«ar,  etc.'");  I  IMl 
r  wiraMTertbeConrtoi'magittrsta  .  .  .Mhall 
be  wtiiified  thmt  inch  panon  luu  ttnr  pcciiliu 
Bude  of  iWMriog,  eoniMcted  with  or  in  addition 
to  althnr  of  ^he  forma  mentioniid,  which  ia  more 
•olemn  sod  obligMorjr  in  the  opinion  of  anch 
peraon,  the  Conrt  or  muiitrate  roar  adopt  anch 
mode  of  aw,aring")r?M84  <•*  BSVeTy^,*.. 

•  ^'^'J?S,'?  •"'  """'  »•»"  «•"  ChriitiaTreU- 
gion  ab^  be  awom  accordinir  to  the  pecoliar 
eeremooiea  of  hia  reUgion.  if  t^ere  be  a^anch 

•^'"""'"•„ '"•»««»  ot  th«  modee  harMofon 
preacnbea    ). 

California. ■  Conat.  1879,  Art  I,  f  4  ("No 
peraon  ahslt  be  rendered  incompetent  to  be 
a  witneaa  or  junw  on  accoaiit  of  hia  opiniooa 
on  niKttera  of  religioua  belief ") ;  C.  C.  P.  1872 
I  1879  ("peraoua  on  account  of  their  opin' 
iona  on  mutera  of  religioua  belief"  are  not  to 
be  excinded);  I  mn,  aa  amended  in  1874  (the 
form  of  admintatratiou  mar  be:  "Yon  do 
aolemnly  awear  (or  affirm,  aa  the  care  mar  be) 
that  the  evidence  yon  ahall  giro  in  thia  laene 

(or  matter),  pending  between and .ahnU 

be  tenth,  the  wliole  truth,  and  nothing  bnt  the 
truth,  au  help  you  God  " ;  amended  iu  1901  br 
the  Commuaiunen  by  atrilciog  out  the  conclud- 
ing cUuae,  "  So  help  you  God  ") ;  for  the  validity 
?L.T  •'"•ndmeuU  of  1901,  aee  oate,  S4»8i 
1903.  People  o.  Parent,  139  Cal.  SOO,  73  pi.  4S3 
(though  the  amendment  waa  unconatitntioual 

.  1S1?'?"?2.°'  "•*  »'"''»  «'•»*•  »  no*  material) ;' 
f  9095  (••  Whenever  the  Court  .  .  .  ia  aatUSed 
that  he  [the  witneu]  has  a  peculiar  mode  of 
aweanng.  connected  with  or  iu  addition  to  the 
nauol  form  of  aitminiatration,  which  in  hia  opin- 
ion  i»  more  aolemu  or  obligatory,  the  Court  mar 
I"  "J?  discretion  adopt  that  mode");  <  S09« 
(•  When  a  person  ia  awom  who  belierea  in  any 
other  thaji  the  Christian  religion,  he  may  he 
aw,>ru  according  to  the  peculiar  ceremoniea  at 
hia  religion,  if  there  be  any  anch");  8  9097 
('  any  person  who  deairaa  it  mar  at  hia  option, 
inatead  of  taking  an  oMh,  make  hU  a^mn 
affirmation  or  declaration";  repealed  in  1901 
by  the  Commiasion). 


[Chap.  LX 


NIcolli 


aon  ahall  be  denied  any  civil  or  political  righT 
pnrilego.  or  capacity,  on  account  of  hia  opinfona 
coucerniiig  religion;  bnt  the  liberty  of  con- 
•clence  her^  aecured  ahall  not  be  construed 
a.  .■?£!?  T*""  °***'  ™"  "fflnnations  ") ;  Annot 
Stats  1891. 1  4881  ("  No  pe,«>n  ahall  be  deemed 

of  hia  or  her  opinion  in  relation  to  the  Supreme 
Being  or  a  future  atata  of  rewards  and  pnuuh- 
^^,\^-  '"^J  •"."„»!«»•"  »»  queatidned  in 
JkK^?  nn  £•'■""«'■»<'•  opii'iona") ;  )  4819 
(llle  Cal.  C.  C.  P.  I  1879) ;  |  3990  (in  all  caaea 
where  an  oath  is  to  ha  administered,  "and  anch 
Mnon  ahall  have  conarientious  acruplea  asainat 
taking  an  oath,  he  or  ahe  ahall  be  peVmittSTia- 
•t^  of  taking  an  oath,  to  make  hUother  aolemn 
affirmation  or  declaratioa  ");  {  3989  (on  any  occa- 
aion  of  adminii«ering  an  otth,  "  it  ahall  belawfnl 
LJ*-^*^"'"*"^' "  '"  *■»•  'oBowing  form,  to 
!r*j      1.?"'?'°  "^'^"g  »I>«1I.  with  lita  or  her 

i"  U  r.  1 33«  ("  A  witneaa  who  deairea  it  may,  at 


hia  optloo  Inatead  of  taking  aa  oath,  mske  U. 
aolemaaflrmation,  ordecbuation")       """■>" 
.9l'jl^  (Asfrirt).   Comp.  St.  1894  v   7i 
«  ("The  people  called  Qnaiei.,  tl,.«'  'Jh 
Jlodltea  or  New  Quaken,  thoae  caUed  TunC 
and  the  caU«l  Mennonista.  holding  U  »„& 
to  Uke  an  oalh  on  any  occaaion,  ahJl  be  aK 
to  make  their  tplema  aflrmatioo  as  witne,^ 
ta  the  manner  that  Qnakeia  have  been  S 
fore  allowed  to  affirm,  which  affirmation  S 
be  of  the  aame  avail  aa  an  o«h,  to  .11  iJlZ 
and  pnrpoaea  whatever");  f  a  ("That  W™ 
any  of  the  persona  aforeaaid'ahall  be  ^S^ 
fj;  ?>""'"  "7  «»"*  »'  JMtice  in  thi.    % 
tnct  [State,]  the  cW  ahall  L  satiafled.  b  ;„.t 
testimony  aa  they  may  reqn.re,  that  auc  ,  IZl 
U  one  of  thore  who  pVlifeaa'  to  be  c«S 
rionaly  acmpnioua  of  Uking  an  oath  "1    (!. 
1901, 1  1056  ("AU  eridence*shairte  g t,  m 
der  oath  •fordmg  to  the  forma  of  the  c„C„ 
law,  except  that  where  a  witncas  has  oo,ZZ 
JuU'fll^Pi"  f^"!'  *^'"«  ""  '«'•,  he  „,a  T„ 

dl''retd"»r"'  '^"'''  ""  '""^"^ 
C<w««<iort :  Gen.  St.  1887,  |  1098  ("  No  ner- 
aon  ahril  be  diaqnalifled  m  a  witneii  in  Z 
action  Igr  reuon  of  ...  hia  diabelief  iu  the  ex 
iatenoe  of  a  Supreme  Being  ").  " 

Dtlawant  fter.  St.  1893,  c.  108,  8  5  ("Th« 
nanal  oath  m  thia  State  ahaU  be  by  swearii^ 
upon  the  Holy  Kv«,gda  of  AlmightVG.Mr,;! 

E"!I?K '"..'''"""  i'  ^  "dminiatered'hivi,,;  hi, 
right  hand  npon  the  Book  and  kisaing it")-  s b 

inlHKTi.'^  T\^  iwnnittad  to  swear  with  ,|,e 
rtght  hand  and  swear  by  the  ever-livi:.e  Go.1 
the  aearcher  of  aJl  hearta,  that,  eU-..  and  »t  tl'e 
end  of  the  Mth  shall  «y,  •  As  I  shall  answer  to 
God  a*  the  Great  Ijay  ' '') ,  «  7  ("  A  per««n  c,i, 


£fll?j^i  ""••ead  of  .wearing,  solemnlv,  .in- 
oerely,and  truly  to  declare  and  affirm  t«  the 
truth  of  the  matters  to  be  testified ") ;  §  8  (•  A 
peraon  believing  iu  any  other  than  the  Chris. 
tian  religion  mav  be  awom  according  to  the 
peculiar  ceremoniea  of  hia  religion,  if  there  be 
may  aacn  ), 

I  sTS^?-'  ^°"^i  '.?'/•  "«'"««•<>■'  of  RiRl't.. 
I  B  (   No  peraon  ahall  be  rendered  incompetent 

?•  '■.T"S*»  °5  •ei™">«  of  hia  reUgions  opin- 
fg"J°.f^'?"i° "^'r"  "-^  "  "  »•»  »itaess  de,ir«. 
the  wmrd  affirm  may  be  uaed  inatead  of  •  swear.' 
and  the  words  so  help  yon  God '  may  he  omit- 
ted"); c.  4<M«.«  M-Atheista,  agniti,*  i^id 
an  nertona  who  do  not  beliere  hithe  doctrine 
Of  future  rewards  and  punishments,  shnll  he 

this  State"  ;  I  9  ("Sai/ penon  or  p..r.„„, 
may  aohmnlv  affirm  instead  of  taking  an  oath  "I. 
mJ^*°^""  .^°'''  '*«'•  §  »268  (••  Ueliificrt,.  be- 
JT**  °"''  '""'•  <"'*t'»'')i  S  5»:9  ("The 
aaaction  of  an  oath,  or  affirmation  wiiiivulpnt 
thereto,  ia  becesaary  to  the  reception  of  snv  ,ml 
eridence.    "The  Court  may  fnme  snch  atiirnia- 

wttoeJrT^  *  "'  '■''*  "•'s'""  '»•'''  »f  '•» 

^owofi.-  Ci,  ,  jjKn  11,97,  1 ,41,  (aj,  ,„, 
iraon  called  aa  a  wltneac .  .  required  or  de«if- 
ig  to  make  ao  aOdsTit  or  depoaition,  shaU  n- 


£r; 


Hlfll3-18M]  DISPENSATION  BY  STATUTE. 


U  •Kh  objtwtU.  to  p?B..«.  ,v.h  ^re  ,u Tn"«S 
o(  being  iwon,  to  make  '  ,■    olenm  .(«..• 

•«^I  .  .  .  do  ioleiDnly  line  reiy7„a'.  I 
•inn  end  dedwe,  th«t   -  Ui<„„/itl^yc^'i 

wlldonow»lyo«,le,„n1,,  i.„  _,,:  "^7'^ 
•to  Md  dwUw.  ,h.,  'the  erideii.  ,te™^ 
I  WIS  (iatonti;  qnoted  ante,  |  488)  ' ' 

l(ia»0:  CuMt.  1899  Art  1  «*  /"w 

uege,  or  eapacitr,  on  account  <>#  i,:.  "  i! JJ    ' 


._.  ^  M^.o.  «,,  evil  or  political  rieht  nriv.     «.ti.  .  t    "  •         .'  """«»»  he  bel  evea  thai;  an 
mmd  ihaU  not  be  con.traed  to  dl.VT,  "  "iX     ?""•*•  ^y  »""•  «o  !>•  biiidluir.    On-  iliu!   ..T. 
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pain,  and  penaltie.  »f  wrjurv ' ')    «  Tm  r  a 


-^.,  -.  ^,>_..>;,  on  account  of  h»  nUokatm  .„j  .t — ■"■~.o™u  in  inac  lorm  ■ 
opinio™;  but  the  liberty  of  con«:i"„ce  h*SZ  Zt^u"  t "«'  t»  •'>"'""»te~d  i, 
Miirtd  ihaU  not  be  con«traed  to  diMenJe  witj^     .     "^  t'  •""  «»  •»  W'ldlug.     One  \mUByiu.,Z, 

lirion'V  «  loT?..  p  "'*  •*""«"•>!«»  "f  bin  re- 


oaths  or  afflrmatioiM  ") ;  R©r.  St  "iSSt'T  «« 
itew,  or  caoacitr.  on  i-^J^t  ^ri,.^".:  V"" 


•wnnui  ik.!!  _„>  I /"•  Y^iMcience  Hereby         Afarulm,^ .  n..-.^    ....   —    . 


~f~,  ™  •^i>~»T,  OB  account  of  his  rellirioM 
opinions:  bat  the  liberty  of  conscience  iKl 
-cjired  ,m  not  be  conJtmed  ^1"Z^^ 
osthi  or  affirmation.  ");  Rer.  St.  IsVi  ,^i  k. 
(sn  «i..h  may  lawfnli;  'b?  i;Smhiia-.f ?^,^ 
followioir  form,  to  wit  •  Th«  t^Jl  . 

f"^'  :&  "i!.  ^'^•^  -P">^  .w^^y  tiTeTe"? 
lirioarOod.  and  shall  nV^  i^-™.^  "/.    .  **?'' 


Xt   L  dS:™"!"'"'  P*"""'  "'h"»i«"  con!: 
Ini^.  '        "'««™<><1  "'Competent  as  a  witueM  „, 

r"Z  h™  te^r  ,°'t'r  "'■*'"'""  ^""""i^-' 

b»Bd  on  or  Itis.  the  Goepels  ") ;  |4  f  when  "  .n!^h  "  morally  aceount»ble  for  hi.  act.  ...  I    h! 

Mau„ch«mt,:  Pnl..  St.  188S   c    169    «  11 
Hev.  L.  1902  c  I7H  K  i<t  /»  Am  .  '■  »  "t 

administering  0.  hsnU  „' J,  '*  T"^  .".'"«'«  "^ 
monwealth  Iw,  .li  '"*'"w<l  m  thiBCom- 
■iiuuweaan,  with  the  cereniunv  ..«  1...1.1: ' 


ta,«g  ail  oath,  he  shall  be  admitt^T^stSS  rf 
Ul".K«u  oath,  to  make  hi,  solemn  XrStion 
«  declaration  in  the  following  form  ^^ 

«?Jll°rm"fr   '•  '""*"''•  •""  '"^'  ^^ 

hdmm :  Const.  1851.  Art  I  t  r  i"  v« 
Jon.hall  he  rende«Hl  ii.^m^.^„?  L' a  witSS^ 

::'So  •aL'nLro!;%K'rK,tj;^t'-f^ 

n».tc«n..i.tent  whhand  binding  uportSTC! 
»n  t..  whom  such  oath  or  affiFmaUon  ml/te 
•din.nistered");  Hev.  8t  1897  «  918  ?"lK 
;;"«?'  Wjef  in  a  Sapreme  B^ing  or  i^  ll 

p«ent ,  but  the  want  of  nich  religions  belief 
"Vbs  shown  Dpon  the  trial");  ISO?  ("rS 

s^nTji.'s^rwTtSLr  "■"""* »'-" 

5A:!^d:^'.i^mV^rAp:- 
S^o::yfHni^oJ:''o?S45^<^ 


monwealth    wW,  ,1-       l'"""«<l  '«>  thin  Com- 

hieh 


the  hanV    .l,.Tl  il         <*remoiiy  of  hoMin) 
.---:?•  "'."  "•  «'»er\ed   n  all  cases  in  «  hl,.l. 
anoath  may  beadministereil  bv  kw  ei"eD    „ 
heretoafter  provided  ") ;  P.  s.  «  Tt  R    I  "^g  Z 
C  When  a  perMu  to  he  sworn  hef.',«".r.!ni 

mSThl  SSin^*  ±''°«  "P  ""«  ''«"«',  the  oath 
l?k  H   T  7.,^.ri^  '"  »"''"  ""Ode-);   P    8 

fuilifi  £  Lima's  e^'-^M 


,.|'»"';,(W.  ,859.  BlU  of  Right.    I  7     SS^iSL"fL'^'^'i"''«°'Sl^"^"fTth,1 
1897,  c.  9S.  I  SSI  f«  tS3,i- ii  ..,L:,5!."  .St-     «««•  on  inqnirr  U  wtisfled  of  the  troth  of^Xh 


irc.nf  ail  rT?fZl.^''J'",*^"  .^-     ♦«««on  in,^nV«ri_ 

««h  shkll  S  sich  M  ut^hl^ifj"'^"!*     declanrtion^'l " P  sTiT?" R  L%"r9'V"V'""' 

the  pain,  and  penaltie.  of  peHnrr-  ind  ihl 
N%«2^S2i ">"""""  «o Urect  hi.  c«di. 


eoBKience  of  the  witOM.  ") 

•"Kkii?").  ""'«•""   *««^   dogma,  or 

'~^'«..-  Cft,  18M.I478  (w»tt,««,«a.rt 


■"If 


Ml 


am 


mm 
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OATS. 


Jttckigm :  Cpart.  IS50.  All  IV,  1 41  («  Th* 
LcKiiUtura  ibaU  not  dimiaUh  or  enlun  the  cIt? 
or  political  riKbU,  privil«{M,  ud  cuMitiM  of 
»uj  penoo  oa  acoooatof  hiacpiuioa  or  baliaf  cod. 
cerniagmaucriof  reli({ion")  j  Art  VI,|84("No 
petwo  shall  ba  noUerMl  incompataut  to  ba  a  wit- 
ncMon  aoeoant  o(  hia  o|diiiaaa  on  matten  of 
nUaiuiu  belief");  Comp.  L.  1897,  c.  881.  I  9S 
(••  rhe  Moal  iiio<le  of  adminiateriBc  ostbL  now 
practiaed  in  thii  State,  by  the  pMaoo  who 
awean  holdms  op  the  rixht  band,  abaU  be 

"TV^.  ^^?^  '"  »'•'<=•'  «n  oaih  ma,  S 
adminutered  br  Uw,  except  in  the  caiaa  b^ieiD 
otberwiae  prorfUed  ") ;  |  94  ("  When  the  Conrt. 
nufpstrate,  or  other  officer  befon  whom  aor  par^ 
ioauto  ba  iwomihaUbe  aatiaflad  thatrachpoL 
■on  has  any  particular  mode  of  swearing  whichia 
in  hia  opinion  more  solemn  or  oblintorr  than 
holding  np  the  hand,  soch  Coart  or  Officer  mar 
adopt  that  mode  of  administering  the  oath  "I- 
f  95  ("  Every  person  conscientiously  opposed 
to  taking  an  oath  shall,  when  called  on  10  take 
an  oath,  be  permitted,  instead  of   swearinr. 
solemnly  and   sincerely  to  affirm,  nnder  t£ 
pains  anil  penalties  of  perjury  ")  j  |  96  ("  No 
person  shall  be  deemed  incompetent  as  a  wit- 
ness in  any  court,  matter,  or  proceeding,  on 
accouot  of  his  opinions  on  the  subject  of  re- 
ligion; uor  shall  any  witness  be  questioned  in 
relation  to  his  opinions  thereon,  either  before  trt 
after  he  shaJI  be  sworn  ") ;  18S8.  People  v.  Jen- 
new,  5  Mich.  305,  319  (since  the  statute,  no  in- 
g^y  at  aU  can   be  made  as  to  theological 

Mimetoai  Const.  1857,  |  17  ("Nor  shaU 
any  person  be  rendered  iucompc  eiit  to  cire 
eridence  in  any  Court  of  Uw  or  equity  in  eonsa- 
qnence  of  his  opinion  upon  the  subject  of  reli- 
gion );  Gen.  St.  1894,  |  5641  (form  of  oath  of 
witnesses:  "Yon  do  solemnly  swear.  .  80 
help  yon  God");  |  5649  ("the  word  'sw^' 
may  te  omitted,  and  the  word  'affirm'  sub- 
stituted, whenever  the  person  to  whom  the 
obligation  is  to  be  administered  is  religionslr 
scrapnloos  of  swearing  or  taking  an  Mth  in 
the  prescribed  form;  and  in  such  case  the 
words  '  so  help  ron  God '  may  ba  omitted  and  the 
worda  under  the  pains  and  penalties  of  neriurr ' 
substituted");  I  5643  (" Vfrhen ^  InKS^i;, 
anv  penon  not  a  believer  in  any  religjon.  la 
onered  as  ■  — ;».—  »i.-  »-•■ — >-  -  •      "  .  '  r" 


[Chap.  LX 


dttced  as  a  witness,  may  examine  snch  w«^ 

«»<U  the  natBre  and  obligations  of  an  Zl 
and  any  Court  may  inquire  of  anv  pe,  „^,5; 
•re  the  pee<ilh»  ceremoSiiea  observ-e<rby  l^t 
""ff?"*. rh'rh  Iw deems  moat  oWi<nttor v>M 

Itiuiuipp,:  Annot  C.  1891,  |  I74a  ( ■A  L^ 
son  shaU  not  be  incompetent  u  a  wi  ..^"u^ 
«waa  rf  rdlgioos  belief  or  the  want  "nt'V 
I  1.44  ('-Any  witness,  being  «:rupuloM  '; 
toUng  an  oatV  may  give  teSimony  np."  u, 
solemn  affirmation,  whTch  aball  be  ai^  Zi  .„h 

ShaU  be,  in  substance,  aa  foUows,  to  wif^™ 
do  aoiemnly  and  truly  declare  a^d  affirm  ■  l^ 
In  ^  CM-  where  an  4tb  oraffidavi.&S 

o?  ^v'J„'  •'»".t»»fflri»«  » the  «me  KiS 
OT^given   on  the  solemn   affirmation  of  JiJ 

Mumrii   Const.  1875,  Art.  11,  «  j  /..«,. 
pe»<m  ojn,  on  «xount  of  his  religioo,  opinio^; 

that  he  has  conscientious  scruples  ainii..t  laliZ 

mitted  to  make  his  solemn  aeclaration  or  r£. 
atKin  in  the  following  form.  ■  V„„  do  ^fi. 
declare  and  affirm.'  etc.,  concluding  *i,|,  Z 
worda  'nnder  the  pains  and  peiialUe.  f  w^ 
i'i^T'  !*"'  (-nCmntiallylikeralcV^ 
I  S095[;  }  8842  ("Every  pinwn  believinV  ,' 
My  other  than  the  Chriiiin  religion  »l  alf  ^ 
sworn  according  to  the  peculiar  MremJZ^ 
his «l«.on,  if  the«  be  anr.nch  crJI^Zl 

MoHtama:  Conrt.  1889.  Art.  III.  54  ,.v. 
person  shall  be  denied  anv  civil  or  politlal  U," 

I»SSi?Ll.^f  "^i**"'  "'  con«ien,-e  l,erei,y 
secured  s^l  not  be  construed  to  dinpeiiRe  with 
oatha  or  affirmations  ") ;  C.  C.  P.  mru%iii 
»««  («k«  Cal.  C.  C.  K«  Kjlmri   * 

AWnuto-  Const  187.\  Art  I,  §  IV  ("No 
pmou  ShaU  ...  be  incompetent  to'  be  a  ^. 
ness  on  acownt  of  his  religion.  WW  Z 
nothmg  herein  shaU  be  coi»trued  to  I  Lni 


V  vr^L-'  '7""?^  "^  foUowing  form  of  oath 
ShaU  be  used:  •  You  do  honesUy  and  siuoandr 
promise  aod  declare,' "  etc.) ;  |  S658  ("  penrai^ 
on  account  of  their  religious  opiuioas  or  belief  " 
an  not  to  ba  excluded) ;  1 5663  ("  Bverr  Mnm 
who  declarea  that  he  1^  'cSntSS^affil 
ag^nrt  taking  an  oMb,  or  awearing  in  anv  form! 
ahaU  be  permitted  to  make  his  Solemn"  decu! 
S??wi:S."°^u'>=  *  *^  ("Whenever 
witness  is  sati^  that  such  person  has  any 
peraliar  mode  of  swearing,  whiehTs  more  solaml 
Md  obligatorr.  In  th*  opinioB  of  sneh  person 
than  the  usuaf  mode,  the  bo«t  mayTiB  SaX' 
cretion.  adopt  such  mode  o*  swearing  such  ner- 
~» ••);  I  M«  ("  E».ry  pa>««  belief i^  fa,  S^ 

■ecordlng  to  the  paeuliar  oeremoniea  of  bis 
reilgtoB,  If  there  ars  any  snch  ceremoniM't- 
I  Sfte  («  The  Court  befon  whom  iTK,  ^ 


IMS.  ("The  mSe  of'-Sm^ii^te-r^TnTh 
SlficS'.i'Sli^^^rl'"""''*  "■""  ""•  "- 

JVwwrfo  •  Const  1864,  Art   I.  J 4  ("No  p,^ 
son  ShaU  be  rendered  incompetent  to  1»  a  \^ 

£k*JlL!l!SI**^*i.w»v'*  S,P™""»  O"  matter.  „f 
™  ™ff™»  h^ief-);  Om,.  8t  l88.'i,SS344«, 
8447  (like  CaL  C.  C.  P.  (•  8096  S097     S  ttm 

Xi:2r?ftl:i'^  •"•"  •-  "«■»«' 

"P-ring  than  hdding  up  the  right  haud.bnt 
any  other  form  or  oeiemony  may  Be  me<\  which 
g;.P'.?°?  to  whom  the  oath  is  adminirt«.i«l 

•oance  ) ;  •  11  ("  P»r*ona  scrapnloua  of  swear 
ing  mar  affirm;  Mm  woid  affirm'  beine  uned 
n  adm  nistariag  the  oath,  instead  of  the  word 
swear,  and  the  woida  'this  you  do  nnder  the 
pa^  and  pwalties  of  perjury,'  instead  of  the 
wofdi ',0  help  jro.  OoF*') ; '1 IJ  (. No  pMBM 


If  1813-1830]  DISPENSATION  BY  STATUTE 


.J^JStl*"--**  •««!««<»  of 
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A.  B..  do  WDeri  to  r^  "ord.,  „.mel/:   ■!, 
truth  '^  .W.„'^,'^',3J'^:\"'««  «"  «•» 


lanoo  shaU  b*  deoM  tS"m  Wml-!  *  i"  ^" 
jriiicipfi*;^.        '        •«»»'>«  of  hji  raligioBs 

AVw 
wItiMM  .,„„™,   -»iiau  be  admittof  t 
dna  oa  oMh  or  loiainn  aarauSou 


ud  penaltiw  of  neijary  ") 

rfXJ^*riW"°'   C  'g't'",?,",'^"     •".w.,-Ihe-;km;'.7fh;  "^r^T^^^r  ■"  ^  ""^ 

1.  otherwta  he«in  ^SsWlt^^pCriiS*  "^ 


tered  in  Om  t'^^agtom'tolTL^ZnlT''"' 

'-' ,rfth.h":,!rJ!i?^?!'.''».»o 

,r.      -r—  beuiB  omi .  „„  „, 

'"  P^'P*  of  the  ever-living  God.'    "WhUe  u 


.--r-.—v^  w*  i-uo  ever-iivinip  God.'     Whil«  m^ 

rr«.S:;^lvi-«?rrl:: 

}«'oS.T;i:.i.V«'i'SrS 

S?^'^.:^i*^'.£.^oS:?'i 
"«pt  th«  tr:aL*°n.2'nSrT;!:: «;?«'«? 


be  .•Omitted  «"id^'iS**.rc"n  11'  "'•'" 

f  56M  ("Before  tent  fyinir  the  VitmL  ™„  .  i  ' 
;woro  to  testify  -  filo5.=  ;  7^2*5?  S'..',:? 


tri.f^tiienii^7J;^  ««i'    Any  wituei 
•■nnat  on,  ■oh«itiitin»f„.  .1.         1"  *"  '"•''• 

preten).  '     '•  »  »'<>«  (»  al»  for  inter- 

Ohio:  Const.  1851,  Art  L  1 7  /«  w».  u  n 
Penon  be  incompetent  to  be  aVU^^  ''^'  '^J 
of  hii  nliciou  fcHrf-  hJf  „ JL-  "f  *"•  f"™"" 

be  iirom  in  anv  tom^Jtl^J  t  ??'**"  ■»•/ 
oonacience ")     '  *"  •*"*"»•  """O'"*  on  hL 

,   {'"■'W*'  Gonat  1859.  Art  I  tc  />•» 
•11.11  be  ,«,de„d  locom^^'i  L  i  ;S?„Pr* 

9800 


!,), 


I  1828 


OATH. 


»n«  apon  tlw  raaMimM  of  tU  pwioa  to  whom 
Mch  oMh  or  aamiatiaa  mar  U  •draioiitnad  ")  i 

ILJS^J^L^I^"*  '."  »  *»'•  •«»*  "My 
panoo.  "wliolMucoii«d«itlo««Mninto,M«a,i 
Mag  u  o«h,"  iiutMd  or  -  who  itena  It^ 
f  710  (like  rw.  C.  C.  K  I  I87»)      ^^       '' 

«r/!*^*  5*1'^  •",  ^""'-  '•♦»•  At-  I.  I  a 
(  [Onei  opiiilou  ia  mattan  of  nliKion]  lUl 
fa«o  wi^  dimiBtah.  Mlaig*.  or  sSm  hli  d^ 

5oiirt  Carolim:  lUr.  St.  1899.  |  XMS  Cod« 
»M,  I  MST.St.  ,7.1.  e.  8  (niTwW'"^; 
m«lte  KilflmD  aod  conKiantluiu  afflrmuion  Mid 
dacUrMion  aooonliDg  to  tha  form  of  hi*  re- 
liSiT  ^ "•'/*  P'»'*r''^».  ••  to  My  matter  or 
i?f  *??">?'  »«>  «rtl>  i«  required,"  to  be  aa 

«»^i^'*:f":i'""'-  !'*»•  «»M"No  pM^ 
■oa  (hall  be  denied  any  ciril  or  polittca!  rifht 
pnrilege,  or  MitioQ,  oo  aocuaal  M  hi«  raiiirfoo^ 

C.  I5e«*» ;  I  •M7  (like  rf  D.  iUr.  C.  1 5706) 

7V««.M«  •  AoDot.  C.  1896, 1 9S93  ("  Penana 
who  do  not  heliere  in  a  Ood  and  a  fntnre  atate 
Of  reward*  and  pani^hmenu  mar  be  witneaac* 
In  anr  caoae  pending  in  any  of  the  courto  of 
thj.   &t«te.  J&d    aubelieren    may   Krfemnhr 


[Chap,  h 


amrm  inatead  of  takiiig  w  oih.  kSd  fate  Z  l™"^  "  »  ' ! '"  '*"'  "'•'1  «"y  V 
peijuiy,  aa  [provilded]  by  Uw  andiTattJirJr  ™^^<  ??,  ""  '"""•"•  <>'  religion. 
SL--*?--    «-•■  -oWefXoStdTf'ntS;-     SS  rL^^,"'  l-ri  »' J'»«™'">u 


eamrtaBcea.  "Sach  nnbelfefln  Gw'andTf ntnre 
I~fJ  "  ""S?*  ".'*  pnowhrnenu  ahall  ro  only 
to  the  cradiblUty  of  the  witnesa") ;  |  5SH  (the 
wun«a   ahaU /'lay  hi.  h,nd  n^n*  thJ  N., 
iaatameot  and  wleranly  awear  opoo  the  Holy 
Ewnwliata  of  Almighty  God  to  .p»k  the  tratb 
the  wkole  troth  aod  B<ithtOK  bat  tlie  truth,  or 
other  oath  pr<»,^b«i  ja  tEa  pMticul«r  aU. 
and  kfa»  the  Book  aa  a  ««1  of  ^arnutiM^ 
the  anKagemeat');  f  ssss  ("If  the  peraon  to 
oL'Z^v      ~"«»""<>»»'y  •crtpulona  of  taking 
fc    J      u.^'J"'.  •"  ■"*'  *»  •"<»"  »'"«  the  right 
hand  upUfted  in  the  following  form  :  •  I  (orySu) 
do  wlemnly  appeal  to  God,  a.  a  witnaai  o/thi 
truth  and  arauger  of  falaehood.  aa  I  ahaU  ai^ 
•war  for  the  lame  at  the  great  day  of  judgment 
when  tl«  aecreu  of  ril  SS  aliu  i T^' 
ate.,  aa  the  nature  of  the  caaa  may  be  ")  j  J  5S83 
I   AU  peraooa  eooaciautiogily  aerupuloaa  of  lak- 
Ifl,*?"^'?  may  mijte  aolamn  affirmation  in  the 
worda  of  the  oMh  teqniied  ")  j  |  S554  {"  PerMma 
^,^       'r"™  '^"^'•V  »  the  forma  of 

ttr.lIJuSS'-r  "  ""''^  "^"^  "*^ 
Texa$  !  Cooat.  1876,  Art  I  t  li  <"  Wo  nn,u. 
JWI  I- di^nalifcd  to'  g.;:  tAi Jee  ta  S^ 
^eonrt.  <*  thU  StMe  on  aeoount  of  hU  «. 
IVbraa  opiniona  or  for  want  of  any  lelisioua 
bSw^t  an  oath,  or  affinnatfcma  aWhfSl! 

reonadence,  and  .halt  be  taken  MiSeet  to  the 
mrio'^rji  l«i"y-);?rc.  18n 
<<8  (    Ho  penon  t.  ineompalaBt  to  tertify  on 
•ccount  of  his  religiona  opliOon  or  for  tha  want 

■ay  be  required  to  be  takM,  the  party  may,  if 


eoaadmtioBaly  iempnlou  of  taking  an  ».» i,  i 
"~  'if^'  -•"•^tom.  aSSftion  f'iC 
truth  of  tha  facta  atated  by  him  "I.  "* 

UbUt  Court.  189S,  Art.  I,  t  4  ("  X,„  .1,  „ 
•ny  perua  be  incompetent  aa  a  witne™  ,  ,  " 
on  aeeoaat  of  raligU.  belirf  or  the  kP  '"■ 
thereof"),  Rev.  St.*1898. 1  84^8  Mike  (-^T";? 

rtrmmt:  (onat.    1793,  c.    I,  Arts  c-v 
can  any  man  be  juatly  deprived  or  aJiridieJ  ,,f 

rengiona  wnthnenta  or  paculiafr]  mode  „f. it 
100*  wor»hip"):  Biala.  1894   i  latiii..  v     ^ 

Court,  matter,  or  pr^eeding.  on  «"  u"u  .fi:^ 

awitnwa  be  qne  tioned,  nor  teatimouy  talieu  or 

leceired,  in  relation  thereto").  ' 

KiVyiam.-  Conat.  1869,  Art  V,  f  14  (••  rw.n'. 

"".?  'JiJir'"?.'  "  "■""'^  In  Co^ t'^r- 
jeo.j.iiwa.-  Conat.  1889,  Art.  I,  !  6  ri-h. 

mode  of  administering  an  «uh  op  .ihv  .' 
Jl-U  he  a,eh  a,  ^^.y^il^^^Z^r^^ 
and  binding  upon  the  con«:ience  of  the  ne^  „ 

miniate.*!");  |  H  ("Nor  .ball  .„y  ''^^^ 

;oii  sequence 

_i<>n.  nor  be 

iii_i 1  ■,"  r"'  '•^''  "■  ju»ni-e  touthine  hin 

irM".-.v^'^',Vu'r,?9r-'''''''' "' "-- 


timunr 


5  «0.iO  (••  When- 


2870 


2Tert6efc;»ri  »^™r '^^'rl Xd, 'a  ^S 
la  offered  aa  a  witneaa  i.  nitiaBed  th.t  I'e^r^ 
pecnMar  mode  of  .wearing  i-onne-ted  ,viV,roI 
VblTf  '?,"'•,'>"»•.'«"">  of  adminis^io"; 
wh  ch,  in  witnMs'  op  n  on.  ia  more  my,«T.^l 

dS^t^7'  •h^'J ??'*  °'  other  Xrt:"„^' 
diKretion  adopt  that  mode")j  §  6057  r-  \Vhl„ 

a»  ChiMtian  religion,  he  may  be  nworn  a,,™ 
^."t^h-etS^-JSl^nrr-''^ 

£^ht-j'd^^c-.?^o?t's:5; 

»ww  ...  BO  help  you  God '  "1  ' 

I  IMena  omniona  in  roattora  of  religion!  •hall 
t^^'f^  "'"-'""h.or  enlarge^lh'elr  CM 
IKiaeoaam;  Cooat  1848,  Art  I  <  19  i"K„ 
J:SSL."!^'  «•  "-"J^^  inc^mpeLvl'giv^ 
aaqnaice  of  hia  opiniona  on  tiie  .nbjett  „f  wlie- 
fc^iiL^"**  '"•■'  f»«'  (pwacrheaifom 

Mtonrf  aa  a  witneaa  afaaU  be  aatT«fled  that  mch 
peiMB  haa  any  pwsaliar  mode  of  .wearing  which 


"■•■»-■««)         -.spEmnoK  BT  mrcm 


Withwferenoeto  the  «An/«         ^  "^^  *  "'* 

n.1.  h«  been  r.moZli^'TTt^':^^^'''  "^'"*^'=*'  ^'  ">«  -»-on-law 

(«)  In  .11  juriwlictions  that  have  w'.i.f^ 
!<««<.  .Uowa  the  wit„e«  to  «£L  i^Jl^^'i^^^^  «»«  (Oklahoma),  a 
Th»  choice  i,  «uallyp,ovided1S  thll^hoS^'"^  '^"'"'^  «'  -i" 
for  th«e  who  may  have  the  belief  but^  ftbiTn      u  "^""'^  ^««'  "^ 
pies.    SomeUmea  the  option  i.  even  iSJT  '"j".**^«"  •'7  conscientiona  scru- 

opuon  «  broader  than  wolld  «em  neo^'^r'"^?^'  '^'  °*'^-    ^hia 
the  policy  that  to  force  an  exposure  of TT'-,   ""^  ^  "°«««d  only  upon 

required,  namely,  infanta  qualified  trLtifv  Z^tTT-  "^'^  °"8^*  "°*  *«  »« 
.true  ion  remain  unfortunately  in  m.S  /4i3t  •  '"«  ^  *''«°'°»''»1  ^^ 
statute  similar  to  that  of  Enrian<L«  buT.nni  m  "^  ''"P'ovided  for.  A 
.  desirable  enactment.*  and  frabsen^  Z  r  '  *°  ""  *"«'"  ^'^«'«ve'.  ^ 
an  emment  judge  of  great  ex^rfW  ^t  ?n  ^'«°  '""'^'''^  °»««««d  by 
tunes  indirectly  removed  by  the  leSf  '^^  *®^'  °'  ^^^  error  is  some- 

(i)  Another  way  of  «lS  ht  Si    °  T  *°  '^  ""^^^^^^^l.  ' 

(-ly  statutory)  Vovisionag"arC;\h^t".^^^^^^^  comtUutianal 

Ject  one's  «Vt/  .„;,a«,^  (or^  s^SS  '^;l*^''^^<^^  belief  shall  not 
These  provision,  are  almost  ukivVml  i^'o^l!.  "P"*""''^  "  »  ^it»e«)- 
"dMaryland,isatheol^ealbelie7:l-rJi^^^^^^^ 

a  more  solcnu  and  ohlj«b».  i    »i        .  '  /  UBUai 

"»T.ln  to  diKntJon  •Hnnt7.,-v  ^  "■?  *^"»rt 
•»7  penoB  whu  an  tfci  nSSHi"*'  '■*>"'»•  o' 
oMiptorr-lj  |40m7'' Ri™^  '"  """"^  »<« 
i.  •5Xr'ill1S<c&'l'SSL^^^^^^^^ 

•OB  Wboalull  J..I ..L_.  .'  • 


««h  l^miT^f^S^,S!'^>'>lf  options  »h. 

whofe  coloa'ylS  oTfaTfSrjT^T^'^' 

wb^  i.  litrt.  k^;rta*'XT'nJ^  "^  '^"' 
thepenaitiMof  M»5n~!      »">gjJonn  of  men," 

of  .t.tnt«.  DOW  ta  to^JS       "^"^  '°  "»•  »<»'»»• 

■or*  A^ift'ssi.^r  "^  ^'^••«-.  >i«- 

"«'  «pllft5n^J^ll!?i?,.^  *  »"•»     o«h«DBr»«!rLJSElT._*?  •?.<*>««•  from  t%« 


I*  religion.  iiS>a»b^JT^^  <*»»moni«i  of 

» make  hu aokmn  d«ckiatin_^.ir  P*™"'*<t 
»l»  ,|«U   .iSjfiJ,^   hf^l"  Krary  p^«« 

"™"  •  'itnLTrTiJSS'"'?^'  ••  •  »• 

"  •«/  nutter  of  MUifaoTKyu?    ^  °P'"'»» 
Rw.  St.  1887, 1  M40757"J!"»'  '»h««»»r  ") ; 

Tm  penon  iwauiac  .k-Ti  "  .y.v"*  f°w  = 


'''  --  ->^^":::.''SnS!vr.  ?s^pE4K^lSS£S^2s 


I18S8 


OATH. 


[Chap.LX 


Z^??^  ^!^u^  '^  *^"  l«gi.Uti«m  hu  been  to  allow  the  .dminigtra 
Jon  of  th.  o.th  both  to  »lnlto  .nd  to  ohUdwn  koking  common-hw  S 
The  wngulM  mult  i.  thnt  relief  i.  .flTorded,  not  in ihJnatnJwaJ  by  '  J 

oabon  which  h«  no  meaning  for  the  witnew  and  by  thu. deducing  thertt 

Coneutation  to  mterpret  them  merely  m  blowing  person,  to  affirm  i„,tld 
of  .weanng;  rt  u  anneoee««y  to  anppom,  that  th^  Smetitution  intended  tJ 
devitaUze  the  oath  without  abolidiing  it  In  the  few  jurimiicttenrwhemh 
Con.titub.oniu  .uch  an  article,  expmaly  „ve.  aU  oaih.  and  aZTat L^s  i 
«  dear  that  the  oath  ought  to  remain,  a.  to  the  requirito  beUef.  S h 
^tne,'  •rh*t  rT  «"'  '"*  ""**"  ""'^  Con.to^tion..nevert£S 
SSy  ;uSt^'?'""  '*""'•"'  ^"^  °'  '*''  '^•^'^'^  »«  '^''^  «!-»  - 


1 488 :  1861,  Folln  >.  FnUer,  17  CaL  6IS  (a  MaT 
Bte  that  "no  panon  offend  aa  a  witiwi;  ihaU 
Maxcliided  on  acconnt  of  hia  opiuion  on  mattcn 
<rf  nligiooi  MM  "  mu  held  to  ™ke  "  rallriiS 
•antimento  or  conrictloui"  imnwtarial;  here,  a 

I?,Sj\  "^VSi '?  L**  •??"?•  to  an  oath  "  waa  ad- 
^^^1 '  V  *•  •'<*"»<>'>  '■  State,  61  Qa.  S«,  umble 
JSS^fc.T*K^f.'^°J'*'  f<>'<=WW«n;  nor, 
J?  JSK  •  '■"•*«*'••:  bnt  probably  for  adnlta 
M  aoand  mir4  poeaeMing  the  proper  belief,  the 


^S'li*  '?l»''«»  to  be  able  or  willing  to  diVn- 
with  the  Coort  or  conaael either  th« Tact  otlT 
^~  °^  • '"«»"  *«*  He  may  ,v»  h/v  ■?„ 
establiihed  Tiewa  of  nneral  thiology.  m  is 
onhr  required  to  be  ab%  to  diatingnia¥ th.  morS 
difference  between  right  and  wrSig;  andThM 

the  obligation  o:  an  oath,  it  means  oiilvX 
What  ia  troe.    Whether  a  witneta  ia  ao  oualifi-  ■ 


««h  .nd.7  that^TSSoS  r.^X^;Tic^;  ta  WtinT.  .^"'l^^-  — T"™— - 
to  take  aa  oath  now  meanT^' nerh,„R^2  ^'in^iS*  ?.J'^  "?*!"<*  *?  the  diacwtionarv 
child'.  Intelligence  "thatX'onrtTI't:!!  JS!     i!lfe!5!  "'.*!  *~>  «»»«:!  here  a  child  wi 


child ilntelllmnce  "that  the  onght  to^U  the 
iSa  *5  »  •°''">"' oefMioB  ralfarr  than  a  Ue  "1  ; 
1MB,  Ewiag  ».  Bailey,  36  III.  App.  191,  I93 
Wmilar  to  the  next  caae);  1811ft  HroMkr 
Paople,  134  Ml.  139,  152.  14  N.  RMrrThew 
ia  no  longer  anr  teat  or  qoalifleation  in  reapect 
to  religiooB  opinion  or  belief";  and  the  oath 
may  be  takn  irreapectire  of  it) ;  1840.  Snyder 

■«»J«ty  of  religiona  faith;  here  a  deaf-and- 
dnmb  perara  who  ••  had  no  conception  of  the 
'dwi<w  obligw ion  of  m  oath  "  waa  admitted) ; 
IWS.  auta  D  King.  Iir  la.  484,  91  H.  W.  768 

"inteUigence,  and  not  belief,  nor  the  power  A 
"?<»^  PJ««>ptJon,  ia  the  teat");  188J,TiB.h  v. 
Com,  to  Ky.  244, 249  (the  coaatitntioaal  cUnaa 
altera  the  common  law  and  "  permita  peraona  to 
toatify  without  regud  to  Kligiooa  belief  or  die- 
belief  ;  here  an  atbeiat  witneaa  waa  allowed  to 
beiiwom;  the  ruling  ii  irreapectire  of  the  Cirtl 
Code  provieion  aUowing  afflrmation  and  makins 

96  Id.  180,  28  8  W.  340  (preceding  caae  ap- 

^!S!;"[,hr,,.'  ^^- «» (•««",  other. 

—  ..WB-U..1-  ....-„= admSelble  withoot 


e  Bonciently  intelligent,  ia  a 
twiri  to  thidogicar  belief;   Act  Na  29,  of 


1886,  quoted  mrtf,  J  4.8.  alMllahea  aU  other 


•41  (the  Bill  of  Righta  abrogatea  aU  iocanacitv 

'  S!!^  ^  i  *''•"«»«''»«  caae  on  tife  aubj«t). 

OB  Sfi^^  *^  fSST*"*'  "'"'=''  8»«  ""her 
ra  the prfidjde  of  |606, anU:  1903, T>e  v. Mia- 
•ourl  K  B.  Co.,  —kail.  -  .  73  Pac.  110  (a  boy 
of  eleTea,  excluded  beeauae  he  did  not  know  tiM 
H  wae  wrong  to  U*  under  oath ;  though  th.  Con- 

StoU    0  Nebr  898,  SW  (a  statute  making  com- 

iSn^"*^**  the  obligiSLtt  of  an  oath.^KlJ 
SSif"  'fff'" „•» '"""•Jhite  aenae  of  respon- 
ribiU^to  Ood,"  and  not  to  hare  "changed  th. 
Aamter  of  an  oath";   here  an  Indiin  «u 

^  '?rv'?'"*°"  "•  StMe.  SSOh.  St.  31  (.pro. 
J«on  that  "no  person  ahall  be  incompetent  to 
be  a  witpeas  on  acconnt  of  hia  religions  beli.f, 
but  nothing  herem  ahaU  be  construed  to  diapens. 
irith  oatha  and  afflrmations,"  held  to  pr^m 
au  the  common4iw  rsquiiementa  of  reliirioia 
Wief  aa  a  part  of  the  euacity  to  take  oulu) 
C^'SlHwnek  ».  P»<q)i;rSE;iipm.  note  7. 
»  Thla  latter  qneation  seems  not  to  have  arisen 


gronnds  of  dlsQualiflcatiaB-  StmtM  m  vr—u!^     «-    .- 77  """•"!«■">»«  eeema  not  to  nave  arisen 

asra 


r=*.  o  **  ■*"•  '""'  **  °o.  841,  repi 
1895,  Stat*  ..  ItoddingtoB,  7  &  IX  .6^ 


STATUTORY  CHANGES. 


M  18l$-183«]  oiATUTOKY  CHANGES.  I  jgsj 

aUDing  detaikKl  roles  laid  down  at  common  law  •  ^ 

rf^.^.rS!*"  "'.••'u  'T.*''  ^""*''  8  ^817)  i-  changed  in  two  type,  of  nro- 
^. :  (a)  thoee  wh.ch  allow  mere  belief  in  a  Supreme  Being  ( Sespecfw^ 

i^L  TeTbv^i'?"*;  <'^  *'^  ''^•'''  declare'theologicaf  £Tmm" 
flSsT  •   '  «»>«fucUon.  permit  the  oath  to  be  taken  {Zte, 

(2)  For  the/»m  of  the  oath  {ante.  §  1818).  the  common-law  doctrine  i« 
certain  forms.  There  is  usually  a  provision  allowing  or  requiring  the  mwt 
tlT^r  "^  *"  ^'^^-^'^^^^  ™le  tl^an  Z  ususly^l^^SLS": 

(3)  The  eapacUy  to  take  the  oath  has  in  some  jurisdicUons  been  exnreMir 
chsnged  for  children,  and  in  others  for  adulta  alsi  by  impS  of  S 
con,  .tutwnal  provision,  (ante,  §  1828).  The  pr^f  of  capacL  is  o^^ 
Jffected  by  statutory  proUbition  of  questions  to  the  XeS^  CeruS 
rta  nte,  have  also  regulated  the  mode  of  elimination  of  aXTas  te  «^ 
end  competency  («n^,§§  488.  508).  The  practice  of  dLcrSmng  a  wiS 
by  h,s  rebgions  behef  ha,  also  been  altered  (a«/*.  §§  935,  iS). 

(4)  The  per^  by  statute  excepted  from  the  necessity  of  taking  oaths 
are  the  three  classes  already  noted  (ante.  §  1828).  * 

Svh-tMe  II :  Pebjubt-Pbnaltt. 
§  1831.  Haton  of  tU  Seeniity.    The  two  expedients  of  the  oath   .n^ 

^TS^^'J  "^  ""^^'  ^°  '^^  -P*™'^""  J^hat  is  they tfluete  the 
TZr^:^^^  T^'*  °°"'"''°"''  Wsification.  the  one  by  SSm.  of 
utomate  pnmshment  by  a  supernatural  pow»..    he  other  by  "m  n2f  o 
tpeedy  punishment  by  a  temporal  power.    The  reminder  in  the^foJVe 

the  general  recognition  of  the  dispensability  of  the  oath : 

§  1832.  R«iM  of  B«l«rton  depeadta,  on  thl.  He,«i««,nt.     No  special 

Ti^  T^       ,  *•*•  *^°""°°  '"''•    Singular  as  this  may  seem   it  anneara 
to  be  due  merely  to  the  overshadowing ^portance  of  Z  S'durL'gTe 
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w 

I 


li'lii';/-.      ', 


fonutire  period  of  the  Uw.  wben  tbo  oath's  rigid  nqninmeato  »ceiv«d  « 

o«th,wid  no  offort  wm  m«d«  to  derslop  indaptndentlr  any  nilea  for  «,curin'! 
.».n.bU.ty  to  th.  pwjnry-penaity.    Tha  onlj  rnla.;  tJ«fo«.  JeTt^^ 

T   ?u*!*  Pl*"'^?^  "  wnriving  parU  of  the  oath-reqninment  even  whew 
the  oath  has  been  diapenied  with. 

(1)  On  the  one  hand,  as  no  one  donbts,  the  imposition  of  the  peijurr.w„. 
•It7  u  aUowable  only  for  testimonial  statemente  delivered  in  court  orVtl 
'  ^T^  fT'  «ke  the  oath  (anU.  §  1824).  and  is  thewfow  never  exVcH 
for  extrajudicial  stotemenU  admissible  under  the  Exceptions  to  the  Heamr 
nJe  (ante.  §  1420).  On  the  other  hand,  it  is  exacted  of  all  sucirS 
judicial  testimonial  statements;  so  that,  supposing  the  oath  to  be  dispet 
sable..stiU  no  person  could  be  admitted  to  the  stand  without  at  least  mMnu 
MHrmation,  t.  $.  subjecting  himself  to  the  perjury-penalty. 

(2)  But  the  requirement  goes  no  further;  that  is  to  say,  looking  at  tlie 
nature  and  operation  of  the  penury-penalty,  there  is  no  excluJon  of  . 
witness  be«iuse  circumstances  exist  which  make  him  legaUj,  or  practiealU 
not  amenabU  to  the  influence  of  the  penalty.    This  aUonce  of  rules  de 
duced  from  the  theory  of  the  security  is  observable  in  several  classes  of 

Cb8C8  * 

(a)  When  a  d^^orition  is  taken  under  a  commission  in  another  eountru 
the  deponent  ordinarily  could  not  be  punished  for  perjury,  either  becauS 
the  cnme  was  committed  out  of  the  jurisdiction,  or  because  the  oath  was 
given  by  a  foreign  officer,  or  because  the  deponent  does  not  come  within  the 
junsdicUon ;  nevertheless,  the  deposiUon  is  acmissible : 

1744.  WUUs,  C.  J.,  in  Omickund  r.  Baritr,  Willes  m,  SS8:  "When  the  det)«itmn. 
of  witoMM.  .r.  teksn  in  wother  eonntry.  it  ft^josntly  h.pp«.  i^V^r^^Z. 
ov«  h,th^  or  if  [they  do]  the,  o«not  b.  ia^  L  ^  hLZ^CZTZ 
JommUUHi  in  anotosr  country.  The  th^rfow  who  «•  Sly^norSto^  WicJ3 
And  to  there  is  an  end  of  this  objection.'' «  -^iiwa  m  witueaei. 

nnPlT*"/  ^^V»^^  ^'P^rretuam  memoriam  i.  taken,  it  usually  will 
not  (and  under  the  early  Chancery  rule  it  could  not)  be  used  until  after  the 
deponent  death  {ante.  §§  1403.  1412);  so  that  the  risk  of  temporal  pun- 
ishment for  perjury  is  mainly  or  entirely  wanting ;  neyertheless.  such  a  depcv 
sition  IS  receivable :  ^ 

A^l  ^*°^  ^*  °'  *'  '*"^  '•  ^"«^'  *  Sim.  «  Stn.  88:  « Insnanch  si  those  written 
penaltiei  which  the  general  policy  of  the  Uw  imposes  npon  the  crime  of  perjury." 


forelm  C«irt«Bd  not  t^rTS^wSJ!?     S!?  !!?*S  J**"*  *•  eoninmrion,  and  wen 
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MrartbetoH.  t-Umony  u  never  excluded  on  this  ground*  la  «neral  moi». 
mr. «.  infonn.hu  of  pr"oe«iing..  ,uch  u  would  render  u^TtioTZ 
Wu^r  in.po«.ble.  «  not  tre.t«I  „  g„,und  for  exolu.ion;  foHSS  Z 
f«n«.ht».  in  Ufang  .  depoeitkn  prevent  iu  «H»pUu,o.  be^uTS  tiJS^ 

T  r  ^li**/"""  'I'""  ^'  ^•^'""y  .«thori«rfor  l.wXSr.cSr  «^ 
jadjcul  oBttoer  («„«..  §  1876).  but  not  bec.u«  the  peijurySr^^^^^^ 

ooort..  bat  it  n»U  on  «,  unfounded  belief  «  to  the  commLSTt^^ 
■od  u  out  of  harmony  with  the  analogies  already  cited  •  ^^ 

.^"isiijss   r,„tv,?nL'r^  ;^iT.rw.v*t  ""^"^r." 

»d  ooirupUy,  might  not  be  li.ble  to  u>  indiotB^rfoV  mH  Jr     K^m  '  1^^*'^^ 

nihof  otowCjmrto,  ...  wd  I  think  tJ.,  ml.  U  found«I  in  jw^ -S^  j!? 
MO.  giTing  «Tid«noe  would  be  liberated  from  a  oonrideraUon  of  l««tt.{,M:?rrT  ^l 
iwuiibiuimt  lor  falae  •wearing."  """"oerauon  oi  great  weight,  the  fear  of 

Thn.  the  eatabUabment  of  the  peijury-penalty,  while  a  r««l  and  useful 

ThTh  '  "  '^'^'  ^  ""^  "^«*  "''^  ''  "^y  «'°«P  «'  exclusion^  rules 
«d  there  appe«,  no  reason  for  regretting  this  faUui  to  add  new^mplkl 
twos  to  ou?  system  of  evidenca  vuunim^ 

SuthtiOe  III:  Pubuoitt. 
§1834.  aaM»l  Hatof.  of  th.  ■•euit,.    The  publicity  of  a  judicial  pro- 
««hng  «  a  »q«u«nent  of  much  broader  bearing  than  iJs  men,^ effru?^ 

on  addibonal  grounds.    Neverthele...  it  pkys  an  imporUnt  part  aa  a  secu- 

Slr^K     ?"•  7  n  ''r  °*^"  «~™*'  '""*"«•     The  r4son.  for  ito 
Tt^r.  r   "  '"^  ""'*'''  ''°  *'~^'  «"*•  *«»  ^''^•'l'  ""*«  it  a  security 

wrrrix^n-""""'""'""''"''"^"^^^ 

(1)  lU  operation  in  tending  to  improve  the  quality  of  tutimoni,  is  twofold. 

„*  1878,  JobMOB  ».  State. "  "-   — 

^j-RoWittoimesKr 

iot!  "**■**'" 

*  So  elw  at  CM  tiM  ft  «M  thoocht  that  ao 
Tw.m._M  „^ 


10.  a«»,  S8  ».  B.     tion  wu  not  allowed  to  merail:  oml  (  S. 
BOteLattiieeBd.  "^         »«^  i  <ae. 


wi 


IIIM 


PDMjcmr. 


ii^i" 


LI  -I     ' 


tOiUf.  LX 


p«n»o.  who  m»j  oJuuM.  to  be  pnMnt    Obkoti4ly  k  ^^1!^.^       '""" 
court  WM  .  common  mod,  of  p«^j  th.  lime  foVST Sj^:;  JS^^^^tr  " 

n.yM.  in  whkh  h.  h.d  b-n  .b..„t  iro«^"    ^I^JLIu  ;^IS!!"''.^' '."'^  ^"' 
«»toto  durtng  tte  whoh  of  ib.  JoSnl?^.  "*"**•  **•  ^^"^  •k'i'  "itt  our 

of  secanng  useful  teetimony."    The*  two\«u  n#^-Z«    u  '"^''"' 

the  Court  b«(ter,  tf  lU  tttok.  tbeT  •TlnTr.w  r.*!  T^'  ""^  *•  *"^  "•"•  inform 

I«o.'d.  that  tr.th'ly  be  diSrrilTo?^^  wiS™  *,"„  ffi^l,'^  "^"n?"  "»'  '"'^ 
inviUtion,  to  aJl  penow  who  eui  inf™-  1^.  ^f*  •"  ••  >»  erinrfneJ  c%am.  There  ii  » 
«Hn.  into  the  co5^;2y  .Wl  ^Z.!!:^.?*'"*  *"«"°'»»  the  n«tt«  »o  b.  tried  " 

17«8,  Sir  WiUkm  Blaei$itm*,  CommMterita.  m  arii .  <•  Tk< 
witneeM.,  «ro  .e«,  In  the  preeinoeTiJl  inl^H^J  V        \?*^  •«*"  ex«nln.«on  of  th. 
log  up  of  truth  th^n  the  P^ZT^^^T^i^"^^  "^  ~",?'^'"  *°  ""  **^ 
hb  clerk,  iu  the  eocUeleXu  eourt^JTIn  .S!^  S^  *^!!J?*°  **'«»•  *»  ««<»'  «' 

'^t^io  teetlf,  .„  .  iSlJ'^'SrfiLli^  "^"^^^  -^^  ^  Win  be 
ed,'S?i;/^/:^^,^^^' '£'-«^^^^^  I  2(Bowri,g.. 

iHtifr,  hi*  oooanl  ww   by  •eauMio*  aeenZ 

Mtha  ■eenwd  in  hie  addnn^  eiid  tUe  Ueeoee 
WM  of  ooone  ■ometimae  ahoewl.  ^^ 


SSi«LSfSni*"v»~"*'  th*  defence  to  ex! 


2L23^  W;  .'?;^«?lY^^<^^ 


#5HiP 


illl»-lMf] 


PUBUCITT. 


I18SA 


^^'^ ?!^^  u  "?»'•»**•*** »**^ •"••'^ «< "wty p««iio who. H 

«ky  M7 poiilMUtylMT.  kapfiMMd  to b*  .bl.  to  gir*  MilndVitl<Hi  tOH* of  hbDn. 

M^dfy  MMl  iBwirfMtMM    Howom  Mr*  h«  dm/  think  UoMtU  of  not  Mm  eout^ 

kM  bat  ••onM  •  liagW  MMh  witMi..  th«  prudwrn  or  impradMMo,  tho  probitr  or 
bj^brtj.of  lhao»orJgl»jlwlti^«,h.».  ginoWrth  tlZ^^^^J^^ 
M  iMtiiaoiiiM  in  My  Duaibw.    £«riioo«l  m  b«  mm  btoMU  by  •  thooMod  .vm  o^ 

(,«.  .  tho««d  «o.th..   Mm,  .  k«mn  fi«».  .„d  .my  inknown  i«nt2I^  ™^ 

I.  fctai  •  po^  «)w«  o<  fctoetlo^  fro.  wh.no.  th.  troth  h.  U  .traiiliiig  to  .Mom. 
ciy  throogh  ieai.  MMiiNetod  rtMMl  burH  forth  to  hi.  oonfnriooT??  [t  a.  ]aI 

•2llTT.!i!^?f""/^t*?  »^°""«  *^  P«»«dlnp]  .  .  .  U  th.'ohii<»  it 
•foHi  to  )a.tiM  of  Nwivinr/  from  bnnd.  indlTkiuUy  nnknowa,  ulterior  .Tid.no.,  for 
Ite  Npply  ol  nny  dofloimoy  or  eonfntittioo  of  any  fUiohood.  whidi  itwdrntunoy  or  mm- 
daaity  awy  h«««  Mt  or  introdiuwd. "  ' 

(8)  Th«  other  kmou,  independent  of  evidential  eenrioe.  for  lequiring  pub- 
Beity  m  of  three  diatinot  sorta  (a)  Subjectively,  a  wholeaome  effect  ia  pro- 
dneed,  analogoua  to  that  aeoured  for  witneaaea,  upon  all  the  offlcera  of  the 
coart,  in  pwrticular,  npon  judge,  jury,  andcounaeL  In  acting  under  the  pub- 
Ik  gan,  they  are  more  atrongly  moved  to  a  atrict  conioientiouaneM  in  the 
performance  of  duty.  In  all  experience,  aecret  tribunala  have  exhibited 
ibotea  which  have  been  wanting  in  courta  whose  procedure  was  public.* 
(»)  Persona  not  called  u  partiea  to  the  suiu  before  the  court  may  nevertheless 
be  affected,  or  think  themselves  likely  to  be  affected,  by  pending  litigation. 
They  should  have  the  opportunity  of  learning  whether  they  aro  thus  affected, 
tnd  of  protecting  themaelvea  accordingly ;  they  have  "a  right  to  be  present 
for  the  purpoee  of  hewing  what  ia  going  on."»  («)  The  educative  effect  of 
pnblic  attendance  is  •  material  advantage.  Not  only  is  r^apect  for  the  law 
mcteased  and  intelligent  acquaintance  acquired  with  the  methoda  of  govem- 
ment,  but  that  confidence  in  judicial  remedies  ia  securod  which  could  never 
be  inspired  by  a  system  of  secrecy.* 

In  general,  therefore,  and  aa  a  rule,  a  trial  muat  be  conducted  in  such  a 
wsy  as  to  allow  the  acoeaa  of  the  general  public^ 

i  1836.  Bmepttona  to  the  Kale  of  PnbUoity:  (1)  BMludtac  PmoM  trcm 
tl.  Cewt-Koom.    All  the  reasons  for  requiring  publicity  are  of  a  contingent 


«8e« 


•  pMba^  ».  Ooopnr,  10  B.  4  C 187.  UO. 
.  •  8m  BrathMB.  M  mrm.    Tb.  whole   of 


putiMwhoiBa]rb.d.drou»f  baaringwluit  ii 
going  OB,  if  thera  b.  toom  in  tha  plmca  for  ibM 


W.  f5SLi!?^?^i  "^  "*"•    T?*  T'"'*   "*  JW'p'i*  proTid«i  tbn  do  not  iDteirnpt  the  pro- 

t.^^  L'^J^'L''*^-.  ^  ~™»P-  «^°«»  ""•  I»«>»»*>ythere  i.  no  .pecW  wiS 

Si.?l^jST!^  "*   pnMicltT  mny  b.  mhj  ther  riK>.ld  be  (.movnl,  hnTeVrightTTbe 

pued  bjr  pentiBii  the  caotmKing  hiitorjr  of  pment  for  the  porpoee  ol  hewinc  what  ii  soin* 

W  «o«d«te  (TUpelB,  Histoir.  de  1.  pro.  Sn  ")  j  ISSI,  c5h2?7  HickTra  *  Ad  66? 


,        bjr  pemtiair         

'iWKh  pioetdnte  dUawia,  Histoir*  de  la  pro- 
Mdonerimindle  en  France,  poMiM).  Compare 
Mo  Mr  (aftenraru*  L.  C.  J.)  Denman'i  pnitaa 
ofthh  ncnritr  in  40Kdinb.  ReT.  ISS  (l8«4), 
Ml  Chariea  Raada'a  Baadiana,  "Oar  Dark 
FiaeM,   II. 

.JJl^'  "•■'!1?V  »•  Cooper.  10  a* C.  M7, 
MOO* Wa  ate  *n  <rf  opiniaa  that  it  ia  one  o^ 
m  cMcntial  qialitiaa  of.a  eonrt  of  jaatiee  that 
w  prooeadiaia  ihaald  h.  pabUe,  and  that  aU 


am 


on")  J  1831,  CoUler  ».  Hicka,  «  a  A  Adrew., 
W8  (at  a  trial  before  magiatratae  in  an  open 
ooort,  "  the  pnblic  had  a  ti|tht  to  be  preaent,  as 
in  other  oonrta,"  per  TentMden,  L  C.  J.) ; 
Coolqr,  Conatitntional  Limiiationa,  «th  ed.,c. 
10,  p.  379;  1887,  State  *.  Brooka,  M  Ho.  542. 
»:8  (the  paaaaga  in  Mr.  J.  Cooler'a  work 
quoted  with  approral). 

A  carMMr'a  inatutt  ia  not  a  trial :  IS17,  Oar- 
a.  Fmand,  (  a  4  C.  611,  StS. 


» 


if  ill 


I  law 


puiucmr 


[C»*r.  U 


I,  I 


eo«««nity  cumX  .otor.  tb.  .xol«.ko*S  «>L  oojr  who  mkht  Ll 
»»yb.ombd«««lJrdl-dT.nUg«.   Tb«  nU,  thmfonTnt^  0^^^ 

ot^UynUl  r»tWio«no«  to  doDy  tb.  propriety  of  blowing  ..ceptim  1 

(1)  At  oo»»oa  kw,  th.  proprkty  of  .xclu.ioo  of  .Mr.  v'Su^  i„  ,  2,>„ 
b.Ui.0.  diould  d«pnd  «poo  th.  ft»t.  of  -ch  0-..  B^Mtothe  oC 
i^!??".'"'"'*^  «d  M  to  th«  ground,  for  •xcln.io  .  .11  th.t  c.„  Cl 
qiii«d  i.  tb.t  tb.  niM.u.  b.  .  »«on.bl.  on.  «nd.r  th.  olro«n«Un<^"  t^ 
dang.r  of  owrorowdlng.  th.  ri.k  of  viokno.  or  bmwl.,  the  moral  harm  J 
«t..fying  p,„ri..«y  In  trW.  of  owtidn  crime..-the«  an,  the  oZ.Jr 
ground,  for  .xdndon.  It  ounot  b.  doubt«I  th.t  ..ch  .xcptiona  .Ed  2 
•Uowed.'  By  rt.tnte  they  «.  «„eti»«  .xprt^ly  MnctiooJd^th  '^ 
.ru  t.mu  or  for  .pKkl  chuM.  ol  oum.*  . 

(2)  Aaiu^mmtnt  of  th$  etmrt  to  anoOm  phet  thu  th.  mmlar  eourt 
room  could  not  in  itaelf  r«™lt  in  p«v«.ting  pubEty.  .v.n  tho^^  I'e  Cot 
w.r.  h.Id  in  a  lawyer",  offlc  or  tti.  like,  unleu  during  th.  muL  th-r,.  .„ 
«tu.  prohibition  of  the  pubU.-.  .tU«d«»  w«.  iaauel  LT^^^^Z 
might.  how.rer.  nvolv.  irryukritk.  of  procedu«  on  ground,  iide,. X 
of  the  pro«.nt  pnncpk;  «,d.  m  they  h.y.  g.n.r.lly  been  tmted  fn ,. 
point  of  vi.w.  no  definition  of  th.  .xo.pUon.1  jurtifying  cu....  „  ll llS 


«J/'Tift!?^'-  ••«*«»<«. «  Cd.  MS, »  P»e. 
•M  (a  jadldal  ordMrweladiw  all  Moral  jadM. 
Jaron  witiHMMt. aad pmoiw coaaMtiTwIihtb 
MM,  doM  Bol  TioiaM  tiM  nqoliMMM  ol  nab. 

ne.  Me  (w  «]io  (or  •>  ordar,  to  pnrMt  diaordw 
*J  th*  iiiwUMs,  •selmUacaU  bat  eoait  oOeani 
laportart,  aad  "frla^b  ^  th*  daAwdaataad 


panom  aaeaMmr  (or  har  to  hara  ") ;  ISMl  Stoaa 


jrf  lieaalioM^  laMi*io«,  d.«a<flar  or^ieiuS; 
imnraral  acta  or  ooodM»,\rtl  pi%U/b^V«r 

«~*'-  teqain  «iid  caaaa  orarr  r  ^iwa.  aseapl 

and  ataant  MawaK  or  haiaalf  from  th   eoert. 

ih^^iiSrlls^""-*''  '^•'•ssri 

ri-I  l"**  *•"*>»  Vlci.  e  at.  1 1»  (tba  Jaa 
d«.  bar.  poww  "IB  thair  dlamCkw  to  or'dar 
thM^o  parmi  .haU  hare  mm.  to  or  naiain  i. 


the  MOB  or  b^diBK. «/  H  appw  ti"  thm  i'hat 
theeadiofjaatJeawJU  b*  bStuawaia.)  byao 


Ooia:  );  eoBiB*atadoD,wilhntoaBcato]aiar 


Sf^"*  •»••. la  100  Uw TIma*  pp.  im, m7 

"SL  '^     •?J»rttMi  or  dirotca  or  'eli-r  cm 
IK!!,  i?  X^!"^  *•  *■"«"  •»"•  "'*«»"•■  <» 

J^lOowj  b«  diicMiaa  to  axrlude  "  til  ur  n, 

•  •  MfJ*  '*■  ■  '•'*«•  »'  "H».  •adn«ion"«it , 
a  comnltting  naciMiala  auyr  niclade  all  «n- 
?^  .»»•.»*?"  <3  tha  apart  or  raqnimi  u\a. 
•aad)!  I  lissa  (oummittiBg  UMguttat  itur 
•xdirio  bIbom  dariac  «»  axamlDwIoo  of  »i^ 
aajwa);  Utah  Hav.  8t.  1h»s,  {  «m  ("in  u 
aetloa  fordlTONo,  crimiBal  eoBTamtiou.  ledac- 
Woa,  abortkia  ISM,  or  aMaak  with  intern  to 
ooatBtt  taiw,  th*  Ooatt  maj  la  iu  dim  retiun  n- 
dada  all  pmoM  who  are  aot  dlnctlr  iniemttd 
Ibar^a^soaptjaren.  witBCMM,  an.i  ,mnn  of 
*L"**  >!  *>  «««••  I»M,  14789  (magi.. 
teat*  aaj  axdada  all  bjritaodera  and  other,  not 
oaean  or  otherwii*  raqoirMl  to  he  prewni.  oa 
exaaUaatioe  for  rape,  aaaalt  with  intent  hi  r»ii., 
wdactioa.  adaltarx,  baatardr, "  or  other  uAeni* 
Hatait  chaMity,  aMtallty, «  daeeoe;  "). 


am 


if  UI»-18M] 


Bxcipnoira 


lUM 


It  woald  •Mm  that 


nder  lb*  pnMnt  prineipl*,  imbu  to  hay*  br«n  vuJk. 
trnfUam  ooold  bo  roeogaiawL* 

1 1886.  •■■■  t  (2)  VrovoaMag  PakMootloa  ol  »- '•         t»-^ 

tt  pnUfaity  JiMtity  and  domand.  aa  a a^..1t     .w  *"  "^ 

ic^C^Trrem  i  wmfcTiZLf'^u'^  b^  publicity,  a.  .n«m.»t«l 
MOW  (<iii«,  I  1834X  it  wOl  b«  oboomd  that  the  fint  tort  (tba  tendencT 
to  •mpfor.  the  quaUty  of  toatlmony)  i.  here  equally  to  h»7xv!cM  ^»ll 
>ot  in  the  tame  degroo.  and  that  the  i>^ond  H>rl ^ ^^TI'I^^a 

«IK»^f«rth«mo«.  f.. «,  the  one  hand,  the  more  effJctiva  ^jr^flSTn  th« 
«  al-olutd,  lavr  nnmber  of  per«,„.  are  cerUin  to  be  reached/and  l^condrr 
« that  at  th.  pn»e„t  day  the  attendance  of  repre^nUtive.  of  S  ckeTof 
U»  community  at  oourt  jaMion.  i.  (in  citie.  at  least)  not  a.  commons  !t 
formerly  w...  On  the  other  hand.  thi.  mod*  of  public  ty  i.  nowZy.  ?„"u 
own  country  much  laa.  effective  than  in  England.  beJau«,  or^Jari  y  Z 
nowspapar.  (in  due.  at  laaat)  are  «,  neglectful  of  the  civic  duUrof  t£ 
occupauon  that  they  give  only  «:anty  .pace  to  reporU  of  iLl  p™di„« 
u  .  aU«  le«  neceaaary  Ucnne  the  exploitaUon  ofTnew  TcSr^X' 
occur,  at  the  time  of  lU  commiaaion  and  of  iu  inveetigation  by  theTl  ^ "o 
that  .U  ^  ,n  inducing  informed  person,  to  bring  forward  evident  ^mT; 
munly  ezhauated  before  the  time  of  the  trial  •  fin.iiv  i»  j    i 

™.UB»  md  ,p»™ot«.  ot  th.  other  »od.  in  u  .„pl.  .  ^J^^T.^! 

1  r^n'cyf"""'''"  "'  ''"  "'^^  °'  ■*«"-«  '^  *'«>"«h  -t  ifth  the 
There  may  then,  properly  be  exception.,  i.  e.  Mtuationa  in  which  the  Court 
my  forhd  the  printed  publication  of  the  proceeding. ^ndrngthetS^ 
of  the  tnaL  It  i.  uanally  aaaumed  that  .uch  a  publication  ^^1^ 
..pecfie  order  of  the  Court  ha.  prohibited  it  'xhrqucit L  then  i,  ^Tr 
what  reawn.  may  a  Court  properly  prohibit  it  I    Of  palpably  juat  Jiiunda' 

«d'.,!'".?  "^'!S?*  ■•  "•  "*^  o*  trU  pre. 
Mm  th«B  of  CTidMM,  BO  attempt  hM  beat 

i^  ^v*^  ^*\^-  ««.  4«  N.  K.  135  (In  • 
iMutU  oowiqrMaQ:  l«W,  Bate!  ..  SaUn, 


ir°!!?'^*»*-  *»•*»»  '•  Snohomfah.  II  wS,: 
M.  89  P.C.  S9S  (adjoorBlng  to  th.'ho™e  ", 
witB»«  on  accooot  of  hi*  ilfnaH,  to  tikt  hii  te» 
i.T?I*i  'S*'  ^^^  »•  J«n«»ino,  100  Wii. 
I«,  76  N.  W.  OTJ  (adjonming  to  th«  pUiutifTi 
h^w..  on  aeooont  of  hM  O&m.  to  tak.  Iwt 


i< 


-hit  I 


IH 

f  18S< 


PUBLICITT. 


[Chap.  LX 


(hen  an  at  kut  two:  flnt  that  the  pnoeeding  is  onlj  a  pnliminary  or  ex 
partt  one.  and  that  |k  publication  would  thenfon  give  an  erroneous  impreg. 
sion  of  the  conduct  of  the  parties ;  seoondljr,  that  conditions  of  popukr  emo- 
tion exist,  amid  which  the  pabUctttion  befon  verdict  nndered  would  tend 
to  excite  the  public  mind,  to  cause  pnssun  upon  the  minds  of  the  witnesaeg 
the  judge,  and  the  jury,  and  thus  to  do  injustice  to  one  of  the  parties  hy  pre.' 
venting  a  fair  and  unbiassed  investigation  of  the  facts.  The  whole  questioD, 
however,  has  not  been  and  can  hardly  be  developed  in  judicial  precedent 
solely  with  nfennce  to  its  evidential  bearings ;  for  it  is  commonly  compli- 
cated with  two  other  matters  of  law,  —  on  the  one  hand,  the  law  of  libel  by 
ptivileged  reports,  and,  on  the  other  hand,  the  law  of  contempt  of  court  (i.e. 
obstruction  of  justice)  by  comment  on  a  pending  trial  For  this  reason,  and 
for  the  reason  that  publicity  has  also  an  independent  utility  (tupra,  §  1834), 
it  is  hardly  possible  to  say  that  then  is  upon  this  subject  any  rule  having 
nfennce  punly  to  the  evidential  bearings  of  the  policy  of  publicity,  and  it 
is  unlikely  that  then  ever  will  be.* 

»  Soma  of  th*  pnoMlratt  an  m  foUowi: 
Sag. I  181 1,  R  V.  FWiwr,  8  Camp.  S«S  (praUmi- 
anj  •zMDinatloB):  IS17,  WalMo'a  TMl,  31 
How.  St.  Tr.  10,  109,  111,  S38  (otdar  got  to 
poUiih  the  pnoaadinn  til)  tha  doaa  of  tha  trial ; 
iMn  tlM  pnitacntion^i  opaainc  addiaa  waa  ao 
i  1817,  Braodictli'aTrial.  lb.  ni^79 


pabliahad) ;  181 
(order  onl^);   1817, 


Tamar'i  Trial  ib.  M7 


r  oiuyi.    •Bii,    xunari    inai,  id.  »a7 

(aaineaa  ia  Wataon'a  eaae>:  1810^  Bront't  and 

lb,  33  id.  llSa,  I83S,   IBM 


Tliiatlewood'i  Triala.  33  U.  U8S, ,  ....,, 

(poblieatioii  pnaooMbly  ia  aid  of  the  aeeaed) : 
•■  c,  a  «.  ClaaMnt,  4  B.  4  Aid.  SIS;  laa  an 
aiamiDatioa  of  tlM  aailiar  Ka^h  aaaia  ^  Mr. 


(aftarwaiJi  L.  C.  J.)  DniBaa,  in  40  Edjnb.  Rer 
197  ft.  (18S4);  U.  S.:  1858.  Donham  v.  State. 
6Ia.S49)  1851,  Tenney'aCaaa.SSN.H.  162^ 
in  aqai^);  I89«.  A  Ha|lMa,  8  N.  M.  33S,  » 
Fae.  69>;  184S,  V.  8.  >.  HolaMa,  I  Wall.  Jr.  l 
II  (repoftari  of  aewapapata  were  br  order  i» 
faaad  admiaaiaa  within  tha  bar,  except  on  cua- 
^iott  <A  not  pobUaUnfc  the  pioqeadinn  peDdini 
trial;  tha  Court  eonatraed  the  Act  of  March  I 
^'^hJfV-  *»•  I  W».  «•  praranting  them  from 
HoUbitiaK.the  pobUeatba);  IsSt,  State.  ■>. 
Ftaw.  14  W.  V*.  416. 


H  1887-1843] 


BOOK  1,  PART  II,  HTLK  HI 


'1 1837 


8ii»Tnu  IV:   SKQUESTBATION  >  OP  WITNESSES, 
ua. 


inr.  HiMotT{  StatatM. 
im.  IVoInMt*  PupoM  Mid  OpantJoB. 
Its*.  DnmwUbk  M  of  BiKbt. 
IMA  Mod*  of  PmoMlanr^ 


IIMI.  FanoM  to  bt  Ineludwl. 


j^JIftU^^omUfcrttai  M  •  CosMqanmof 


S  1837.  MiMory  i  BtatotM.  The  expedient  of  separating  a  party's  wit- 
naises,  in  order  to  detect  folsehood  by  exposing  inconsistenoies.  seems  to 
hsTe  been  early  discovered  and  long  practised  in  various  communities. 
Though  probably  not  in  itself  older  or  more  widespread  than  some  other 
fnsdamental  notions  of  proof,  nevertheless  its  age  and  universality  have 
MOW  to  be  more  emphasised  in  our  own  legal  annals  because  of  the  instance 
leoorded  and  handed  down  in  the  apocryphaT  Scriptures.  The  story  of 
DtnJel's  judgment  in  Susanns's  case  has  given  to  this  expedient  a  unique 
sod  classical  place  in  our  law  as  well  as  in  our  literature : 

a.  ^,"!!!V  ^*»T"" •■  "  ^^'*  •'"'•'•  •"^•*^  8"«»»*'  •  '«7  Wr  woman  and  pare. 
Oa  wife  of  Joaeim ;  tbey  tampted  her,  bat  the  resbted ;  thm  th«y  plotted,  and  chused 
tef  with  adolteiy ;  and  the  was  broogbt  before  the  aaaembly ;]  and  the  nlden  said  ••  As 
wt  inlbd  in  the  garden  [o(  Joaeim]  akn^  thia  woman  came  in  with  two  maid*,  and  shut 
Oi  garden  doors,  and  sent  the  maids  away.    Then  a  young  man,  who  there  waa  hid. 
MM  onto  her,  and  Uy  with  her.    Then  we  that  stood  in  the  oomer  of  the  garden,  aee. 
ng  Oib  wickedneia,  ran  unto  them.    And  when  we  saw  them  together,  the  man  we  could 
BOthold,  for  be  waa  stronger  than  we  and  opened  the  door  and  leaped  out.    Dut  having 
ttten  thii  woman,  we  naked  who  the  young  man  was,  but  the  would  not  tell  ns.    These 
(top  do  we  tejtify.'    Then  the  asaembly  believed  them,  aa  those  that  wen  the  elders 
SDd  Judges  of  the  pe«^e.  .  .  .  Bnt  [Daniel,]  standing  in  the  midst  of  them,  said  :     , 
•  An  ye  saeh  fools,  ye  sous  of  Israel,  that  without  exsminati<»  or  knowledge  of  the  troth 
7*  have  eoDdemned  a  daughter  of  Israel  T'  .  .  .  Then  Daniel  said  unto  them,  'Put  these 
two  aside,  <we  far  from  another,  and  I  will  examine  them.'    So  when  they  were  put 
•mnder  one  from  another,  he  called  one  of  them,  and  said  onto  him  : »  'Now  then,  if 
ttma  hast  seen  her,  ttil  me,  under  what  tree  sawest  thon  them  eompanying  together'? ' 
wbo  answered,  'Under  a  mastiek  tree.'    And  Daniel  said,  •  Very  weU;  tiwuhaat  lied 
^nrt  thine  own  head.'  ...  So  he  put  him  aaide,  and  commanded  to  bring  the  other, 
ind  Hid  nnto  Wm,»  ...» Now  therefore  tell  me,  under  what  tree  didst  thou  take  them 
eompaoying  together  ? '  who  anawered,  •  Under  an  hoha  tre^'    Then  said  Daniel  unto 
u!":^  .     '  thoa  hast  also  lied  against  thine  own  head.'  .  .  .  With  that,  aU  the  assem- 
bly erisd  oat  with  a  load  voice,  and  praiaed  God  who  saveth  them  that  t^t  in  him.    And 


*  TUt  term  for  th>'  oiaeass  of  riaefaur  pro- 
Jjctlr.  wftnsssss  oM  of  the  bearing  of  a  t«»ai- 
ftisjr  witness  hss  piwadeat  in  the  iisar«  of 
^U«»»  (87  La.  Aa.  463),  of  Tssas  ^.  W. 
«»).  iiKl  of  Gtoigia  (Code  Index,  t.  v.  "  Wit- 
»«■"),  jnd  isnns  pnfnaUe  to  say  other ;  tbeie 
htadeedBoothBTriDgUteriBlBaixeptaoce.    In 

*•  *^^  ?*»»^  "ly  •»  ""ly  «»g»  of  ob- 
«»•  origin.  It  is  temed  (». «.  In  S  Swan  SST) 
'psttJag  nader  the  rale,"  the  wctd  "rale^ 

8881 


being  raeicly  the  original  English  term  for 
"  order  of  eout.'' 

■  Here  Daniel,  in  serenl  Unas'  of  ritopera- 
tion,  prophesies  the  elder's  downfall ;  it  would 
seem  that  this  indicates  a  desin  to  anger  and 
ooDfnsa  the  witness,  predating  him  from  ncol- 
Mcting  the  details  of  his  st(»T  M  oe  had  laTonted 
one. 

*  Hen  again  came  diseoneertiag  anathema. 


|i 


1 1837 


SEQXTX8IBATI0N  OF  WITNISSBS. 


[Chap.  LXj 


thflr  M«M  ■oiiMt  tiM  two  tUifi,  (or  Dui«l  lud  eoDvieted  them  of  fate  witneM.  by  tM, 

The  •toiy  <rf  Sohoiiui'i  yindieation.  sanetioned  u  it  waa  b7  iu  place  in  the 
Soriptnna,  came  to  aenre  aa  a  powerfol  aignment  in  English  oonits,  after  the 
■pread  of  printing  and  the  popularization  of  the  Bible  made  the  people  at 
laige  familiar  with  it  From  almost  the  beginnbg  of  our  recorded  trials 
the  story  is  found  repeatedly  cited,  and  was  a  farorite  text  of  invocation  for 
those  who  hoped  in  the  same  way  to  prove  their  innocence.*  Meantime 
however,  it  is  clear  that  the  expedient  already  had  in  English  pracUce  an 
independent  and  continuous  existence,  even  in  the  time  of  those  earlier 
modes  of  trial  which  preceded  the  jury  and  were  a  part  of  our  inheritance 
of  the  common  Oermanio  law.  It  appears  to  have  been  customary  to  ex- 
amine separately  the  sects-witnesses'  and  the  transaction-  and  document- 
witnesses,*  aa  well  as  other  persons  from  whom  a  consistent  story  waa 
exi«cted  in  order  to  obtain  legal  action ; »  and  the  process  seems  to  have  had 
substantially  the  same  object  and  probative  operation  that  we  find  in  it 
to-day: 

1818,  AnuH^  PL  Ab.  SSI,  eol.  1,  London :  •  ••  The  JMtioae  immediately  eitUed  th«  four 
witeeMes  befote  them  end  enmiaed  «|oh  of  them  leiMnaely  m  to  the  makine,  lealinir 
and  plaee  and  time,  how  and  when  [u  eUeged  deed  of  raleeee  wm  made],  and  oth« 
neeeiiwy  eireometanoes  tooehing  the  deed.  .  .  .  [Thwe  of  the  four  had  silid  that]  on 

*Cina  Itto,  Sir  John  Fortwcne.  L.  C,  la 
hb  Da  Laadibaa  Lagam  AagUa,  e.  II,  dHataa 
OB  tha  oiarrel  of  its  anrnwa  Other  amaanke  • 
1808,  Sir  Walter  lUlalsh'a  Trial,  JudiBa  drjm. 
Tr.,  1. 419  ("Mr  Irada,  (or  tha  matter  I  daaiie, 
raanaber  too  tha  itoiT  of  Sawnaah;  aha  waa 
fklaaly  aeeaaad,  and  Uaaiel  eaUad  tha  iedna 
'  fool*,  bacaaae  vitboiU  axaminatiaa  o(  tha  trath 
ther  had  condeBacd  a  daaghtar  a<  lataal,'  aod 
he  diaGoretad  tha  Iain  witaaaMa  Im  aakiac  them 
qnaatloB.");  ISSS,  Sidaer'a  Trhd,  •  H^.  St. 
Tr.  SIT,  SCI  Mtad  ht  Sidaar,  arniag  (or  him- 
•aU);  1«84,  ttoaaw^'a  TriJ,  10  Id7l47,  190; 
1696,  Cook'a  Trial.  13  id.  Sll.348,Botai  Fan- 
wick'a  Trial,  ib.  687,  7S«;  IMS.  Braddoo,  Ob- 
aerratioBB  oa  tha  Bad  a<  Eama'a  Mardat.  9  id. 
IMS,  M78,  1988,  lt94. 

Tbara  appaara  to  be  ao  maatian  M  it  ia  the 
raourdad  triala  aboot  tha  tima  oTthe  naat  dism- 
ti>!t\  eariier  Ufa  ia  Londani  bat  me  Ukaa  to 
ioMKiaa  that  hia  "Daaial  ooaa  to  jBdcmaat " 
avalnepirad  b]r  the  tela  o(  aoma  trid  kaowo  to 
him  10  which  appeal  to  thia  ttmj  had  (oraiihed 
a  theow  (or  pooolar  diaeaaaion;  it  eoald  oot 
hare  baaa  RdarKh'a  trial,  tat  tha  linea  in  the 

"  Maichaat  of  Venice  "  bad  abaadr  baaa  printed 
aome  three  jaara. 

•  See  Inataaoao  from  Bradoa'a  Note-Bool^ 
eited  in  ThaTar,  Pieiimlaaijr  Tnatiaa  on  l£vi- 
daaea,  14. 

!«-!  *!  i!*S"?  ooUaetad  Ib.  90,  H,  98|  Pd- 
lock  aad  Maitbad,  Hiat.  Eag.  Law.  M,  MS.  637. 
To  thaaa  add  the  (ollowiaK:  1158  (?l,  Wallinc- 
ford  aad  OxtmA  :  Abbott  Walkelin,  BlgeloiA 
nac  Ang.  Nona.  198,  901  (aoatroTaray  over  a 


right  of  market;  annmberof  menoftheconntr 
were  cboaan  in  order  by  their  oaths  to  decM', 
the  claim,  bat  "aegragati.  qni  jararent,  diveni. 
opiniooibaa  oaaaua  aaam  ooofondebant,"  ud 
their  dlreraitiai  are  than  atated  in  detail). 

»  The  axpediaat  waa  naed  in  examining  the 
mmmooera  fa  a  writ  of  atortdaacetter ;  Bnttoa, 
b.  ni.  c  10. 1  9  (NIehola,  11,  S9)  (a>  t^  rMnm! 
mona  la  moitdanceatar,  where  the  ten.int  denia 
«iat  ha  waa  Srrt  ■ammonad,  "  let  the  namniontn 
be  eaaraiaed,  and  if  apoa  examination  th«r  an 
nmnd  to  diaagraa  la  the  .drennntancea  o^  tlx 
aammoa'jw,  lat  the  tenaoi  be  adjudged  qnitv 
to  the  de&alt,  aad  the  aammonen  in  merer. 
Aad  if  thef  are  toaad  to  acree.  then  be  mar 
defaad  the  aamaMiaa  by  hb  law  ").  See  lin, 
forthia,FIata,b.V,e.3,|7;  b. VII. c. 6, fflt 
18,  90.  A  good  exaa|ila  of  thia  practice  witli 
the  aammonen  ocean  ia  Bmctoo^  Note-Bouli, 
pL  10,  where  "oamaa  diacordant  adinTicem." 
Oompan  alao  the  ncoeaeding  with  the  grand 
lai7,  onoted  in  Stephen,  Uiatmr  of  the  Criniinal 
Law,  I,  958;  ISOOf ,  Bf&  Lex  Mercatoria.  cit»d 
bjr  Mr.  A  T.  Carter,  la  17  L.  Q.  Rer.  S47  (n- 

Siaatratiaii  abown  to  be  a  part  of  the  prucedsie 
the  earlr  marfcetcoorta) ;  1630  (?).  Hadmi'i 
Traatiae  oa  the  Star  Chamber,  p.  204,  gnoted  in 
Leadam's  Select  Caam  in  tha  Star  Chamber, 
Said.  Soc.  Pah.  toL  XVI,  p.  xxxir.  In  .hort, 
it  wobU  aeem  that  tha  ralna  of  the  pnutice  wm 
wall  naderatood  on  all  baadi,  and  that  it  wm 
leaortad  to  in  any  aort  ot  proceeding  in  which  it 
waa  apprupriate. 

*  Aa  qooted  la  Thqrer,  n6i  mipra,  99. 
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tktiNr  «Mmmm  in  tb*  qgam's  ebMnlMr  in  Um  muior.  and  Kichud  wL.  ^        ■  ° 
G«a«  tani*  A  medlHo,  «.d  wm  dKrf  in  white  ilioT^  11.^  «e^  ZlT.f  ^^ 
a  iK  o'clock,  and  the  wriUng  wm  riiown  to  ib»sZ\.i^l^^t^i       •*!{  T^ 
rf  tto  Moar.    ITio  ihinl  ^Vi  tw-t  *u  „      wttnwMi  at  thu  hour  in  th«  ha^l 

■^  A.^  -»>--—-:      J         «w  wxnnton,  Mid  that  h«  norer  oaroe  to  the  manor  with  tha 
(to  ottm  report.    And  judgment  waa  gi»«n  againet  the  deed.  -""i^i™™ 

It>«s  lutanl  enotigh.  when  trial  by  jury  had  developed  and  the  jurors 
w  ~r.*°  "^y  "°°'>  "Pon  the  testimony  of  witnesses  brought  into  court 
Wore,  them  (that  u^  perhaps,  after  the  1400s).  that  the  ancient  expeTnt 
.hould  continue  to  be  a^ed  in  these  new  conditions.  From  the  beting 
ilV!^»'  TK  *'°T""^  •»  »  •'^r  that  the  practice  was  well  known  and 
often  used.*  Then,  is  perhaps  no  testimonial  expe  ent  which,  having  as 
long  a  history,  has  persisted  in  this  manner  without  essential  change 

The  practice  of  course  crossed  the  water  with  the  common  kw  To^y 
m  many  ,un«iiction.  of  the  United  States  and  Canada,  statutes  have  ex- 
pwssly  (though  ».unecessarily)  made  provision  for  sequestration,  usually 
concemmg  its  em,  'oyment  before  committing  magistrates ;  and  occasionally 
titortrtute  «»ve.  to  determine  one  of  tiie  mooted  pointe  hereafter  to  Z 


fdk'i  Trill,  Jaidioa'k  Crim.  iV..  L  l»l ;  kool 
M  o(  tmn-B  Trial,  ib.  S4S ;  ISM.  CWuZi 
»Hii^  1  SM.  Ml :  I6S4,  BoaawaU*.  TrSlIO 
Bnr.  8t  Tr.  147, 1(0;  ISM,  Chanodt'i  TMaL 
Mid.  ISM :  17M.  Caa^dBg?  TUoTlS  M  no- 
ms.  Trial  of  Mahanjah^Noi^oe^.  boUL 
m;  1 7M,  H»i«»'.  xaS.  M TTST' 

"•  Mm.  Rer.  St  190*.  e.  40,  Role  S6S  (the 
JHin  nay  ordtr -ioaM  or  aU  of  the  witaMM*  » 
to  IM  nwofU,  iadoding  "aoT  nartr  to  the 
STJL*'*  ■S*^  b^uMag  or^|4na«d  to 
itwwWenee";  orhamaTieqoiie  thesartrto 
b  on  Md  belbN  Ui  ot&»^tMMa;W  te 
■ay  pmirii  any  wllaiw  who  dit^era.  and  Mar 
"«efcd.  tha  tMiaaay  of  any   ift  . .,  wSa 

?J?*/J^?^  ***-.  "•*■  <*  C<»«  18W. 
iSIL  '3?  Mgo  ihBB  at  the  reqant  of 
^,  ^.  ^.A  "'^T"  ••  •*  «ctad6d." 
JB^  inteadtaff  to  gTve  erideaea;  oThe  mt 
nqnire  iBch  part^  to  be  esamined  bafora  the 
««|«r  -itMwalnii,  behalf -J  in  dl.«tion  Z 
J«lg«  may  exelada  the  teMiamy  of  <•  any  wit- 
«•  Of  pam  "  who  dhnhaya) )  /faahi  C.  trP. 


27J5.5*  '?•*  ■•P«»*«)  i  »  >9<7  (he  may  alM> 
m  defeadant'a  leqneat  cxrlnda  all  penou  ex- 
crpt  proMcator,  coanael,  oOoan  harW  defrnd- 
ant  &  eartody,  and  clerk);  Art.  Snua.  18W, 
JIMS  (on  aecnaed's  rtqntat,  rommittiDE  macia- 
tiate  may  exclnde  aU  penona  except  d?rk. 
P^ce  oflhm,  pmaccntor,  accnied,  partiea'  attor- 
neya,  and  witnan  nnder  examination) ;  I I9M 
(he  may  ako  caoa*  the  witncMea  to  be  kept 
•epaiate  from  each  other  and  ont  of  hearios  of 

Ii!I.T!?T  f!?^'  :««»«('•  If  either  pLty 
i*qnir»  it,  the  Jndge  may  exclude  from  the 
court-room  any  witacM  of  the  adTene  party 
not  at  the  time  under  examination,  lo  that  he 
""'.f*  ifV  *)»  «««S»ony  of  the  other  wit- 
w-O;  Orf.  p.  C.  IS72,  I  M7  (committiDK 
m««litrate  "may  exdnde  lu  witaewM  whS 
nare  not  been  examined;  he  may  alw  caoae 
the  witaenae  to  he  kept  asperate,  and  to  be 
prereated  from  oonrerring  with  each  other  on- 
tu  they  are  all  examined^) ;  |  8«8  (he  "mart 
elio,  upon  the  reqneit  of  the  defendant,  ex- 
dnde bum  the  examination  ererr  penon  ex- 
cept hie  clerk,  the  pnieacntor  and  hia  coaatel, 
the  attorney-general,  the  district  attomer  of  tha 
conntj,  the  defendant  and  hia  connael,  and 
if*  SP*!!"  •>■▼'»«  the  defendant  in  cnatodr  ") ; 
cap.  187S,  I  1043  ("If  either  party  i^ 
quire*  it,  the  jndge  may  exclude  from  the  court- 
room any  witne«  of  the  adveree  part?"; 
•BMttded  by  tha  CommhMioaeia  hi  1901.  by  add- 


.   viVj 
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SBQUESTBATIOir  OF  WTTNKSEa 


[Chap.  LXI 


I  188a   rnhtmn  9m»tf»  ud  OpMrtfaM.    The  prooM  of  Man«.tn»i 
eonrirt,  «e«ly  m  p«T«.tiBg  on.  p«.p«tiy  witnaHS  W^S  b"! 
heuing  anotlMr's  teatimony :  ^^    ^  '  "' 

iag:  *  hM  •  ^Ht^  to  th«  actiM  nriifmmdlM. 

PWty  tiWIMO,  it  k  MtitM  to  tiMMWM*  o< 

>«7":  for  tte  TsMi^of  XrllMi^tW^ 
•^  1 4m);  Com.  Qm.  81.  IW7, 1  Ml*  (eoiw 
?SS  T*!^!'?!?^  whMtoto):  Gm.  Cod* 
«•«.  f  6M0,  Cr.  C.  I  loir  ("Ib  an  cmh. 

<rftlM  othw  paitr  Mamimd  oat  a<  tb*  bmtiat 
"f  •2^«^'I  »•  CoQit  wUl  take  proper  eim 
to  effect  thta  object  ■•  far  ae  pracS^  uid 
"°"7^'"1'  l>«  Mr  "eie  imgalaiilT  ehaU  not 

L^fJ  <J'^  C«L  C.  C.  p.  f  M«a) ;  11  7574. 7»75 

e.  MI  (eouMaR  BactMiato  may  exdade, 
daring  a  witaato'  eaaniaatiaa,  otber  witaeaN? 
or  aeparata  tba  vitaMne  w  that  Umt  raurat 
eonrane  with  each  other  natll  thcr  have  beea 
esamiBad) ;  la.  Code  1897,  f  SStS  (oommittiDC 
magutrue  m«r  enlade  afl  witaeHee  exenS 
^  kJl^^M"*:  ■»?  »??  «»»•  »l«»«iee  to 
clade  oa 

S*  fS2^''  •"»  '»•'«"■  o»««»)  J  iTmi.  Oen.  I 
St.  IW7,  0.  MM,  I  to  (eoBuaittiag  maciitraM  I 
■Mr  ia  dueredon  exelade  all  witueMM  not 


ttrte);  JV^  M.  Coatp.  C.  1M7.  f  m*  {^aS. 

«jnL  25*?°"*^  eaaaiiaation.  ui 
■•y  Keq*  witaiiiii  uart  aad  piarmit  jh.™ 

tr«e  maTieqaertiato  witaeMi  whil?  •«,",« 
are  eaamW  ud  aart  do  ■»  while  defeX! 
ia  esaarimd) ;  JV.  C.  Coda  IS8S,  f  I U9  (ST^ 
a  oom:  iU^  nu^ietnto,  m>  witil«,U  to  U 
prebeat  di^g  aetwed'i examination "durinr 
any  witneae*  examination,  othen  m»V  Z  2 

(iiae  UL  r.  C.  if  867,  sea,  adding,  "  and  nrh 
other  perwa  aa  be  g>ar  darignato  "  Xr  "Z 

I  ^'W   <.?»5'^f  majjbtrate  may  'If  «: 


being  examiced.  and  "  may  direct  the  witnetMt 
for  or  agaiut  the  mriaouer  t 

m^     *k.A    aL._ *^ 


1601  (eommittiag  amgiiuue  "may  txclaii 

\t7i,''*^r^^^J^  *^  exam^in"  da, 
log  the  enminatioD  of  the  defendant  or  dnri", 

the  defendant");    TVaa.    Code    189«,  |  mm 


ao  that  they  caanot  conretee  with  each  otiier 

■atil  tbey  iball  hare  been  exaBinad")-  «•»     i— ."«7"^'I-'i'    *T"'  j"^?    '"""•  I  ''W 

*»,  not  to  ind'ad.  jiSST  "ioS^«S^    Ll  i22lii  ^S!!L!!S-'*£-«  »•?■"'•'• 
C.  dr.  P.  H  U,  63  (oommittiBg  magiitrato  may 
radar  leparation,  aad  mwt  do  ao  m  reqneet  o1 
^S  F^'  »«•  ■<*  ■•  to  to  exdade  the  do- 

St.  1M4,  c.  sa*,  I  4,  Rev.  L.  ISOf,  e.  Itl,  |  51 
(■eparato  examination  aathoiiaad,  ia 


ing  to  free  a  pereoM  ander  raMmint,  of  theper- 
eonaad  of—'*       — *  -  *^  ■■"-       ■  -  -  -  -  -^ 


may  aeqaeetiato  witaemto);   Tex.  Ctr  P 

Wboj*  ««  may  be  remored  to  ■«  not  to  hear 
to^tt««V0f  aay  other  witoem);  g  7oo  (tlioM 

tboae  oa  the  other,  aa  the  Cbott  direct*) ;  (  701 
IKS'  *V!T^  topei«ion  may  dUi|na» 
tome  or  aflfortEe  parpoN) ;  {  7M  (wita'LiS 
thna  •aqaeMatad  are  to  be  iSitract«d  nTto 

S!?^S '«*""*  ■•»•  **•  "W-  I  3*7'  (like 

!1F;  ISL-  ?"'.'  ?  •*  (<«eln.ion  if  .p«ett 
tore  ia  tiiale  iarolTrng  iadeeendes;  "proviiied 
AiX  ia  uyeaaMtbe  Cooit  may  in  it.  diwre. 
Won,  daring  the  examiaatioa  of  a  witnem,  ex- 
dade  aay  ai^    aU  other  wiincne.  in  th. 

•UowabU  in  diaaratioB,  on  demand  of  eitlier 
party,  ta  a  omia^  eoait) ;  |  |»8S  (nparate  ex. 
•mhtofJo*  of   WitnaaHa  demaadable>  either 

=j— o. oni ddefto^-th^sTors; ^bi^  J^S.Si^S^^rL'rJL^iJSt' ""• « ''" 

^.  Gen^St.  1885,  f  MM  (daring  defaadTt^^    wSSSlTfir  KrSSXl  '  ~'!'-""?"!« 
examiaatioB    before    eomnittii..    .....rf.t_*.     Z3^Sl' J./L;  "^^  **»•  •*•'■ 


^•'-  '^  *  i  '■■^  '"'  *"  manhal'i  iboaait) ; 
ITiaa.  Oto.  St.  18*«,  |  7145  (oommittiBit  masii. 
^jMBay  ia  <Hi«tatioii  exdade  aU  wSSiaiaiot 
ttootying,  aad  may  direct  "the  witaeean  for 
or  uaiaat  the  priaoaer  to  be  kept  eeparato" 

(eommittinc  maaiMato  mar  aaqaaitrato  wl^ 
aeiafa):  Mtm.  P.  C.  1886,  U  1678.  1878  dike 
^  f^C    ««*7.  888),'%   C.'p!  I  S?; 

!»»,  I  7016  (eommittiag  magietrate,  "if  re- 
qMtoed.  or  U  be  eew  good  caaea.''(hall  order 
"Jf"*'  •MminatioB,  aad  Mpatation  of  wit- 


eraminattoa 
wito< 


oommittiBg    magintratoi 
either  dde  ibaU  not  beprMent; 


.  c  159,  S  19 


Md  the  magteiMmay'yxrindean  miaminad 
witBaatoi  daring  the  examiaatioB  of  one,  acd 

'"S.'TTr*"''***"'.'*  "^  "V^ftt*  Md  be 
PN^ntad  from  eoBverdag  with  each  other  nn- 
iUaU  an  examlaed);  |«M«  (ha  ihaU  oa  do- 


(toamttting  Jutiee  mn  Mqaeatnte  witnea^)  j 
ITft.  mate.  '8M^  4788  (committing  mafrif. 


2tM 


ttato  B>ay  in  diaciaUoa  exdade  witneiweg  otb.  i 
than  the  one  exaaiiaed,  and  may  canw  the 
ieparatfaw  of  "the  witnemi  for  or  aeaiDnt  the 


>h.  Rev.  St.  I  fi48). 


II183M849] 


tHBdHT. 


aMMwtly."  «"  "J»  MM!  no*  iMtmet  or  wwn  uoUiw  bow  to  tnUfy 

IZJ"  """O-y.  «»•  BOW  HW,  ho  I.  «o  doetoro  hi.  om.  koowWg.  ri«piftS 


»7«f  •»»»'»«i*«3^"uM^t^S  JS^„r?i[<i!l^^         memory  for  th«  ««u. 
A^  b.ft  ahoody  bm^  *!po3.»    ^  ^^      *"*"*"*^  *"  **  •»t««,nte  by  what 

.iTpiSL^Kio^iJll.^^^  80  So.  er,: 

Ito  teitioiony  of  otiitr  witiiMMi-  .nJlt  jri!l.«  ^^  •unrtteies  unduly,  by  having 

.«fuUih«.orto«^yh2ri2S^Jt:i^^ 

But  the  probative  service  thereby  rendered  is  somewhat  different  according 
jMhe  w,tnes««  «.par.ted  are  caUed  for  opporing  parties  or7o"  ZlSf 

»l^!i!i?!i.^'^*J*'*° ^'^'^^ "^"^  ^^ permitted. the  listening  wit- 
BMB  coold  thus  wcertain  the  precise  points  of  difcrence  betweerS  teTti- 
mornes.  and  could  shar  Si,  own  testimony  to  better  advanbJTL  hS^c^ut 
aepj«>e.so£«|parat  Jen.  is  here  purely  preventive ;  ifi  ide»S3' 
bk  therwagamstle  g  questions,  to  de^ve  the  witness  rf  suSo^^ 
M  to  tiie  false  shaping  oi  his  testimony.  "oggesuoas 

(2)  But  the  separation  of  vritnuM$  <m  the  »a-»*  nd,  „,.  do  son,«*I.i„„ 
more  thsn  this.  It  is  equally  preventive,  in  tiu..  X^S  the  k^r  ,^ 
MS.  of  the  opportunity  of  d»aping  his  testimony  to  JSd  ^thlLro^ 

ft«r  difference  of  statement  ou  points  on  which,  had  they  trJly  ^ 
U^  murthav.  made  identical  stotements.  This  variances  stoSn^B^i  S 
a-  «gmlicant  «4ievement  of  the  witnesses'  sep«ation.  and  sim?  to  .lit  f^ 
«.  nrebative  cogency  on  two  salient  drcumsti^  naively;  U^S^JZ 

»ths  detail,  of  a  smgle  occurrence.  («)  The  firet  cir^mstance  s<^  to  ^I 
more  uncertainty,  by  fixing  unmistakably  upon  one  partyTSsTZ^hote 

«m  occasion  with  equal  opportunities  of  ob«mration.  are  called  up^n  opw! 
IS!  '^^.~"»?*<*  ^'^h  <»ther.  tiie  contradiction  does  not^?  S 
e.W,Lsh  anythmg;  ,t  may  indicate  that  one  of  the  two  is  falsifying  buTt 
d«a  not  mdicate  one  rather  than  the  other  as  the  falsifier:  iVil S  ^nTn  to 

dmly  fixed  with  tiie  error  or  Wtity^But  wher«  botii  speak  for  the  samt 


•  1«»  SlQTTEBTRXnOV  OF  WTTNESSBBL  [Ch„.  jjjj 

pMty,  em^ioting  «Mh  Hhn.  it  is  manifest  without  sBTtUng  further  that 
the  emris  npoa  (hst  psrtioiUs,  side ;  the  lesnlt  is  scWeyedby  a,e«  com 
pMisoii  of  stetemeats.  without  the  necessity  of  first  grtntiog  credit  to  ^' 
oppoaiDg  witaess  ud  without  sny  of  the  trtmblesoiDe  anoerteinty  which 
•rises  from  being  forced  to  weigh  their  respeetiTe  credits:^    (»)  The  ««»nd 
omnimrtuice,  mentioned  shove,  emphasises  the  i>«>b.faility  of  a  dowTrtt 
mannfactnie  of  testimony.    The  truth  of  the  main  fact  k  put  forward  bv 
the  party  as  oonfirmatively  established  by  the  harmony  of  their  joint  testf 
•mony;  and.  where  two  persons  come  purporting  to  have  observed  the  same' 
event  in  the  same  way.  the  detaib  of  that  fact,  necessarily  and  equally  oZ 
to  their  ol»orva^  at  the  same  Ume,  ought  to  produce  the  same  harmon; 
of  impressHm.  and  therefore  of  teetimony.    If.  then,  that  harmony  diaappean 
upon  further  questioning  as  to  these  details,  one  of  two  inferences  folC 
Either  (b)  there  is  an  honest  mistake,  in  observstion  or  in  memory  on  the  part 
of  one;  but  the  former  is  Isss  likely  to  the  extent  thst  the  one  fact  w« 
neoesearUy  oonneeted  in  observation  with  the  other,'  and  the  latter  is  almost 
unpoesible  where  (as  is  usual)  the  statemento  are  positive,  and  therefore  mere 
fsilura  of  memory  does  not  serve  to  ezpLun ;  moreover,  even  an  honest  mis- 
take  as  to  details  shows  the  probability  of  a  mistake  on  tiie  main  fact    0, 
(bb)  there  u  a  ooUusive  anangemept,  or  a  deUberate  intention  by  one,  to  testify 
««lsely ;  for  if.  on  connected  matters  of  detail,  which  by  tiie  operation  of  the 
senses  ought  eqnaUy  to  have  produced  identical  impressions  and  therefore 
Identical  statemente.  there  is  no  harmony,  tiien  the  apparent  harmony  of 
statement  on  the  principal  fact  can  be  explained  only  •  as  artificial  (t  t)  u 
the  »e»olt  of  an  individual  pkn  or  a  combination  to  manufkctun  false  testi- 
Biony.    This  not  only  discredite  one  or  both  of  tiie  witiiesses  in  all  their 
testimony,  but  also  throws  suspicion  on  the  entire  mass  of  evidence  of  that 
p«ty.  If  this  fabrication  by  the  witnesses  mey  seem  to  have  been  known  to 
him.    More  concisely  and  less  accurately:    If    matters  A.  B.  C.  and  D 
must  have  happened  togetiier.  tiien  a  dissgieement  ss  to  die  tenor  of  matten 
B,  ^  and  D,  by  witnesses  called  on  tiie  same  side  to  prove  A,  indicates 
probable  pequry  by  one  or  more  as  to  A.  and  possible  subornation  of 
perjury  by  the  party. 

The  weight  of  tins  exposure  of  contrary'stotemente  is  of  course  diminished 
scoordmg  to  tiie  degree  of  poesibility  of  honest  mistake,  which  in  turn  de- 
pends  upon  the  necessariness  of  connection  between  tiie  heU  testified  to  and 
upon  tiie  extent  to  which  one  or  more  of  tiie  witiiesses  venture  positive 
statemento  as  to  details.  Moreover,  tiie  expedient  is  not  invariably  successful 
even  where  perjury  does  exist,  because  either  a  concerted  working  out  of  false 
details,  or  a  cautions  failure  of  memory,  beyond  tiie  circle  of  the  main  fact, 
may  sometimes  baiBe  aU  efforts  at  detection.  But  when  aU  allowances  are 
made,  it  remains,  true  that  tiie  expedient  of  sequestration  is  (next  tocnws- 


*  ComoKN  the  ttiaarr  of  iaeoaaitiMt  Uatt- 
manti  of  the  mom  witMH  {mat,  |  ioi7). 


OB  IUmIom  aad  dwwlMM)  sMd  not  Iwn  be 
tMM  into  aecaant,  beeMM  amallr  ther  iut  Ik 

—■■■■I  III       1  fcM  Wa»a  .  Jt.-A i  ■ ..I. f^  *  _  _     _  "  "^n 


«MaM(««MpoaiiMiiiMt.8oU/'ttiMtlM         •  ■w.ptfortfctaltMaatlT.  (b).«pi2 

MM 


Ninr-iuq  raioEr  and  omunoir.  ,,«, 

^Ito.  til.  tdklof  pM„p,  .on.  lU«u«io,„  of  ita  oi«.tk.  m.,  b. 

A-i:  "No..., lord."  rc^..^!?iKLSr^*^y°».'-^""'"y «-•?" 

Jm«;  ••  No,  I  Ml  Mw  I  did  not.  for  I  new  h«^  t^l  ^CH^       ^"^  "''  '°"*- 
i«i»_i7!«  »-- . .    ■   1.     **."*y  «»*««ot  0B«  Motlwr  in  that" 

d«th.  Brwidon,  wIm  wm  eooTicted  of  leditioua  UM  »ft*irmri.^W«.ii^  iV  .^ 
^  th.  gu«d.'  .to,,  i.  thn.  do.it  witl. :  '^SSS^jMfi^  ' '"S^"'''*' '" 
to  -^r  lord  .  littl.  brfbro  hi.  d«tl^  U  tl»  for^rTofuLT  whf iS^^J^*     '  ^'^ 

a«a{li.  twTS.  ttLt^w^^l^w"^'!'''^.  "^  "^ '» «,.tiB,iof  hi. 

8w»n.  in  «lBit«T     For  ^TirLTS!^  ,T      '     !*«"»•«  tb«i*ic  whore  they  took 
<«»pWn«  •oe«an«!Li  in  L!^T^  'T  'l""  '""^•'  *  »'<>l»-»«« ;  but  both  theM 

8««>»».  tS^rttTtr^^ri^  J^*^,:^       •*'*"•  '•1  ~Wy  condemned 
A»dl»em,eth«wi«w^^  i!r^.  ^  ^"^'^  ""^  •«»*"*  8°««"'« 

•nniiMdMdthr^nJ^J?  ^!  "^'  ""^^  *''•  *"•  «»»«J«  to  be  Mnmiteir 
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tt<y  wm  an  ttm  |»Mi^H«>  falMiy  te  aww  wM  MifM  taiaMM  tha  aoKiMr  tnd  bit 
Jwy  tolMltofatkatMy  lord  kimmU  mt  hU  em  ihnA  .  .  .  That  Umm  wwd«n  «,d 

MrrMt,wbowo«kllw«*pro*«dmylrad>W»ifaM,lwT«fartlMt  parpoMtwoni  what  k 
friM  ia  awjr  matortal  put  a<  iMr  trktmoa,  detb  pteinljr  appMr  Iron  Ikb  on*  colw<l«^ 
Mian  or  mulm  nbtiiig  to  pm^  tIs.  :  Whm  twoorinora«bop(«t«idtob«oo-witu.<M«. 
to  » taot  shall  MMtradiet  on*  anothor  ia  mom  aalorial  eirwiailaBM  nlaUng  to  tb»t  fad. 
thow  eootradietioiM  atraailjr  aooolada  tiMt  thfj  Imt«  awon  Utmtj." 

168S,  (kum'  THtl,  10  How.  Bk  Tr.  1070.  II481  ia  this  trial  ttia  aotorioaa  p«rjur.r  «m 
•t  last  broaffbt  to  book  j  tha  oaaa  tarfitag  apoa  tha  trath  of  OalM'  atatMBtnt  tUt  Iw  wu 
ia  London  on  a  oartaia  day,  and  Ua  wllnwaai  harinf  dlfarad  widaly  in  tbtir  doKriptija 
of  his  drat  when  be  waa  aaan  by  tbeia,  Oataa  eomplained:  "  Wbat  doaa  it  nigiiify,  m, 
lord,  wbetber  tbe  wig  wafe  long  or  ihort,  Uaek  or  brawnf  "  L.  C.  J.  J^jf^tg,  npiM- 
"  We  ha  V.  no  other  way  to  deteet  perlnriea  bat  by  thtae  cirenwataneaa,  .  .  .  atiu»ooi^ 
troTony  about  worda,  were  they  apokw  in  Latin  or  ia  £n^iah,  aad  ao  to  all  pUoM  »ai 
poatnraa  of  aitting,  riding,  or  the  like ;  aa  yon  know  tha  parjnry  of  the  elden  io  die  cm 
of  Snaaana  waa  l^  their  diffaimit  taatinony  in  partiealar  eirwatanaia  diaeoverwl.'' 

1 1889.  OwBaadablo  aa  of  Wght    A  diff<^iice  of  judicial  opinion  exists  u 
to  whether  aeqneatration  is  demandabla  «■  of  right,  or  ia  grantable  only  in  tiie 
trial  Coort'a  discretion.    It  seems  properly  to  be  denumdable  as  of  right,  pn- 
dsely  as  is  cross-examination.    In  the  first  place,  it  ia  simple  and  feasible.  In 
the  next  place,  it  is  so  powerful  and  practical  a  weapon  of  defence  that  no 
oontingencj  can  justify  iU  denial  ks  being  a  mere  formality  or  an  empty  sen- 
timentality.   In  the  third  place,  in  the  case  when  it  is  really  useful  (namely, 
a  combination  to  perjure),  it  is  almost  the  only  hope  of  an  innocent  opponent 
After  all  ia  said  and  done,  the  fact  remains  (as  Sir  James  Stephen  has  declared,' 
out  of  a  lengthy  experience  as  a  criminal  judge)  that  successful  perjury  is 
always  a  possible  feature  of  human  justice.    No  rule,  therefore,  should'  ever 
be  laid  down  which  will  by  possibility  deprive  an  opponent  of  the  chance  of 
exposing  perjury.    Finally,  it  cannot  be  left  with  the  judge  to  say  whether 
the  resort  to  this  expedient  is  needed;  not  even  the  claimant  himself  can 
know  that  it  will  do  him  service ;  he  can  merely  hope  few  its  success.    He 
must  be  allowed  to  have  the  benefit  of  the  chance,  if  h$  thinks  that  there  ii 
such  a  chance.    To  require  him  to  show  some  probable  need  to  the  judge, 
and  to  leave  to  the  latter  the  estimation  of  the  need,  is  to  misundeTstand  the 
whole  virtue  of  the  expedient,  and  to  deny  it  in  perhaps  that  very  situation 
of  forlorn  hofa  and  desperate  vcteeme  when  it  is  moat  valuable  and  most 
demandable : 

1870,  Syed.  J.,  in  RibuMtr  t.  SImmt,  1  Heisk.  MS,  MS :  ••  Tbe  Uwyer  who  hi/>  pm- 
tiaed  long  in  Jury  oa^  cannot  have  failed  to  ofaaerre  that  the  praetiee  of  permitting  -it. 
iMMaa  to  bear  each  other'a  testimony  haa  often  resulted  in  a  great  and  groaa  abuM  of 
pubUeJuatieo.    Human  nature  ia  frail,  and  that  fraihyiaaa  often  iUnatrated  in  the  witnw 
.  !u''.*  .  ^*  ^***"*»  *"  •■  •"****  litigation  often  beoomss  the  mere  partinn 

of  the  litigant  whoae  oanse  he  represent*.  ...  [He  often]  l^isss  into  the  oonTiction  that 
tbe  aeane  befim  him  ia  a  mars  Ult  and  tourney,  in  which  he  enters  to  orertnm  and  coan- 
tenrail  the  testimony  of  the  adrerss  pwrty.  Hs  haa  heard  the  eridenee  of  his  own  party 
in  regard  to  the  traasaetion,  and  pariiapa  he  remcmben  it  somewhat  difhrenUy;  bat  a 


SMS 


igwat 


II  m^mt]  DBiANDABLK  A8  0»  RlGHTl  ,  ,„, 

mAI  wobM  tw  fatal,  aad  |m  oAn  imtamm  hu  «>^ki. 

>HfciHiaw«oriDbow».tt.    Ha  haa  haaii  Ota  JZaZ^IS^J^l^  ^'''^  i  •^ 

"^■r.,'^*r'*>  -^itt*  thing  b  d^c^Vi^liiT'*^'' *'*••*  "«»«»^ 

priMipi.,  Md  liuu  it  i.  nttoriy  taSSSSb^S?  t.;  '''li""'  **»»*  •tend  uTurt^ 
lb.  hooot  hope  ol  moriD.  I^SS„™.  1,^  °,  '°°^  """^  i  «  not  in 

•  law,  B.  >.  MwDh*.  i  r  A  w  ■««  /..       ..       __ 


S'ir? **•'.  ••"i  **to  »•  Zallm.  7  N  J  r      S  F  ^  t  •"''  •**•  <»™» »  bSriiiff-  i«l« 


*  B«M  sn, 


»mmB  oiMrjuiMlfetiMi.  Nwfc  the  mm  n. 


Bpoa  the  nit- 


mnMi  A*  „■■■  ■  *  •'^  "^ 


*»"»»»f,  to  in  mateii  ■«  «i^^Z; .   Il^  ■"•• 


117  M  ija  •?£:  Ji  '?!^  *'e^Tril«n  ».  State 

buLk^  -  •  "*  So.  710 :   INS.  Com.  ».  F* 
M  V  li  .i^  ^  "^P**  ••  Maclmi,  lot  a.  400. 

-K»^  ao  Mo.  «6.  W;  iISS^sSS :;  dSC" 


:  r 

.  1. 1 


iim 


SIQUBTBITIOV  OF  WZTVUMML 


[Our.Ul 


it  k  mTOT  d«BM.  at  Mj  Mta  lor  u  aoeiiMd  ia  •  otimiMl  om*.  Then 
<•  no  MMon  for  •  dktiaetioB  botwowi  dril  Mid  oriniiMl  «mm  ;  ■noceM(al 
pnjnrjr  ta  an  •ttwllj  do^onUt  malt,  in  whatortr  form  it  ovmrMiiu  iu 
Tiotima. 

f  1840.  tUU  •!  9nn»mn.  (1)  Tho  Maw  for  Mqawtrttion  bi^i  with 
tho  d«UvM7  of  tattiaooy  upon  tha  aUnd  and  anda  with  tha  cloaa  of  te«ti. 
mony.  It  ia  tharafora  not  iq>|n(9tiata  during  tba  nading  ol  tha  pleaJiun 
or  tha  opaning  addraaa  of  ooaaual  ;*  an7  dai^  of  iaprapar  auggutiom  tt 
anch  timea  ia  to  ba  daalt  with  in  othar  waya  (aii<f.  |  7M)l  It  continues  for 
aach  witnaaa  aftar  ha  haa  laft  tha  atand.*  baoanaa  it  ia  frequantly  nec««Mrr 
to  laoall  a  witnaaa  in  oonaaqnanca  of  a  latar  witnaaa*  taatimony.  It  need 
not  ba  demandad  at  tha  rttj  opanii^  of  tha  taatiaooy ;  at  any  time  later 
whan  tha  anppoaad  aziganoy  ariaaa,  tha  ordar  may  ba  taqneatad.* 

(2)  The  aequeatration  may  ba  aakad  tor  by  mMw  fartg*  But  even  though 
tha  party  aaea  no  exigenoy  or  doaa  not  caia  to  incur  tha  enmity  of  some 
oppoaing  witnMB.  or  for  othar  reaaona  faila  to  aak.  tha  order  may  be  made  at 
the  requeat  of  the  /itry,*  or  by  the  Jud§«  of  hia  own  motion.* 

(8)  The  notiJUation  of  witMrawal  ia  acoompliabed  either  by  furnishing  • 
list  to  the  aheriir  specifying  the  witneaaea  on  either  aide  and  obtaining  u 
order  from  the  Court  directing  hUm  to  teke  them  apart;  or,  more  simply,  hj 
obtaining  an  order  notifying  all  proapeotive  witnaasea  to  withdmw  from  the 
oourfr-room: 

1838,  OoiiM,  J.,  in  ilaM.,  1  mil  8.  C  S51.  SM :  "  It  it  osmU  and  praptr.  ss  »M  doM 
intUa  eM«,tofaniiibeHstsoaslo«iabi«  the  shMMfloiMtiMttbeywithdraw.  But 
the  pwtiM  Bugr,  if  tiMj  ehooaa,  dMiiae  iMkiBg  (wt  lisli,  and  by  doiog  to  tbey  would  bt 
■mier  Um  oli»firtion  of  kaq^ng  tMr  n^eetl««  witaesM*  oat  o<  eowt.  ...  But  ibei* 
is  M  Motatity  to  put  down  tb«  naaas  ol  witoMMs  who  ara  not  ia  stlnidMee;  whn 
tboy  do  attMid,  tiia  pw^  intoadiiHi  to  swear  thorn  niMt  eitWr  pot  UMir  dmdm  ooUm 
list  or  see  that  they  do  not  eonao  into  ooort  bofoia  tbqr  are  enlled  to  testify  " 

18S8,i!rM/]r,J.,lnG«MmT.5M((,lQArli.fl8O^S0e:  «  The  aoano  in  sneb  esMi  ii  fitbw 
to  roqnire  tho  OMaes  of  tho  witMesee  to  be  etaSed  by  the  eounsei  of  the  leepectire  pertiM 
by  whom  they  were  eamaMNied,  Mid  to  dinot  Um  saerifl  to  keep  then  in  •  separste  roow 
antU  they  are  oaUad  for;  or,  more  nsaally,  to  eanee  theai  to  withdraw  bju  order  from 
the  benoh  aeeoospaaied  with  ootioe  that  it  they  immOb  they  will  «nt  bo  examined." 

(4)  Tha  proem  itaelf  involvas  three  parU :  (a)  preTmting  the  prospective 
witneaaea  from  oonanlting  ewsh  other;  (b)  preventiiig  tham  from  hearing  s 


ltSid.i4»,S|  &  WM;  isae.  BieMd  v.  Slate, 
IS  Hebr.  4S4, 4S7,  It  N.  W.  SOT ;  IS9S,  H^hnt 
*.  BoeMilMlni,  4t  Id.  4Sa,  MM,  tS  N.  W.  Stt; 
ia»«.  Murphy  ».  Slate.  43  id.  S4,  SI  N.  W.  4>l ; 
IS9S,  ChlMCo  B.  4Q.  &  Co.  *.  Kalln«r.  S4  id. 
ISe,  74  nTW.  40at  ISIS.  Stal*  r.  S^S^row,  S 
MuplL  4S7,  MiiUt  (aailhar  datsBdaat  nor  proM. 
eatioB  majr  daim  it  as  a  riclit) ;  IS70,  Caruos 
>.  OoBialaL  88  Tax:  188;  1901,  Da  r.AoeBar  *. 
State,  —  Tea.  Cr.  —  ,  SS  8.  W.  7Mi  ISSI, 
Paapk  «.  O'l^oaghlia,  9  Dtah  ISS,  144,  I  Pac 
658;  1851,  Baaaway  ».  C<^Ba,  8  ChandL  814, 
Slf. 

*  1851,  Baaawajr  ».  Cejrae,  8  ChaadL  Wia. 


114,   lis.     The   fcUowlnc  mlina  mim  n- 

■AMMjI.     1A9A     naB^u.    .     Ultl      aV    IV      n     a.a 


^  1876^  -_ 
Hall.  V.  C.  (not 
of  afldavila). 

■  1874,  Boaeh  r.  „ 
*  1887,  SoMh^  », 
rlhedaaMUH 


2SM 


V.  Hill,  84  W.  R  M, 
daiing  the  miuf 

.  41  T«x.  MI.  MS. 

-- -., ,  ..  Naah,  7  C.  I  f.  m 

(here,  after  the  daaMUMlaaf  s  owa  witneam  bad 
taaKflodl. 

*  This  b  aaraoMd  on  all  haadi ;  th*  ititaM 
dted  oiri^  1 1887,  uaaallT  manlkm  it 

*  l«8I,  Bart  of  ShatMtbory'i  Trial,  8  How. 
81.  Tr.  788,  778. 

*  18*7,  Wilion  ».  State,  51  Al*.  199,  SB: 
1S80.  Bjraa  V.  Cooeh.  66  id.  144, 148. 


«isir-iMs] 


MODE  OP  PBOOKDURI. 


IIMO 

hi^I^^J^  .k     ""**"?«  ooMulUtfcm  btlwwn  wUimmm  who  hTr. 
liTfeSAi;^  t'lilTK,'**"  P«»I»««~  »*t»—,.»  ^^^  '""•  '^'^ 

th.  mm  |»nyTthoagh.  m  noJSmdr  (STT  ISMHtTrK'^^rr  '" 
tte  ktter  that  i.  mafaiy  »«  be  i»w«i»A    tk.  ^'     ^  *•*"  «ollurioi,  of 

thdr  eoBTMMtioii.    ^S  JLnU  »L!?         *!'•*'  «ie|*rta»  .nd  prohibit 

«*h««.ho«M«n<*i„„Vi„Jii't^^^^  Bat 

wit«M«  infom.tion  of  S  ii^^n^^'^VeT'^  *°  *•"  fP^*'^ 
MB  obvioa.  to  good  ■«»•  that  the  JZS^L*^         ,  "  '""P'''  '*  w""'** 

.po.ezuBin.tion  the  poSbla  wor2.  of  .  »     ^"^'"f^^^S  hypotheticUly 

irs^iTs-frni^si^-^E^^^^ 

Menu  char,  firet,  that  it  mar  not  >-.  ZJ^T'  ^  ""tMnly  g««t ;  and  it 
«dly.  that  it  mij  b.  dile"?!,  l^d  IriT'tt™''  °'.  ^""^  "''•  •««- 
-honeetatta^canhaHlj'jbSt-^^^  *  -^«ce,; 


MlwdnwrvtiaN 


******     orsfclMkoadf-). 


I*.  I  It. 


1.  bat  than 


r'!!T!^jy^  ■*■*?"■  «t«««a.'Hitth«w 

,  •  ^"V  IMI.  Oom.  I..  Rm~  t  AH.  ITS 

l«tz  rf^tf  iij:S5  •'•s!  •? «-««»».  co^ 


TOW  hnfaud  i^n  , 


PO*.  COKHh  with  tiM  WhMM  wwJSH-?^ 

»»JW»»  »•  witaMi,  whih  andw  the  nils  ••  uT 
prop«iiMui««r")j  11(77.  BiowT.lBtaSi^sT^ 

fal;  '??-.<'*'—  '"f  «»nfciwiee  bv  <MeBdMt)I 


fw*",,""!  tU  awaiory  or  the  honeetr  of  tiM     tS^'''^^:^lJ'-  •"*"'  '»  •*  «>«,  4»6  (tr&i 
rw  hnfaud  wn  .  .  .  k  k.^u!lIJTrV_i      S-J'.l?  {"«»e);  Ites,  Keooedy   .  StMTlt  u! 


.  ifhetdU^llMtnth     •le.MiS 


IIMI 


■iQDimAnoir  of  wiTimmi 


[ClAP,  Ul 


I  1841.  ywMM  to  to  iBihUH  ia  tk»  Otiw.    (1)  TIm  pmrtw  tUmandiiu. 
O. -.jjlr^  «qr  «)i  obj«t  to  Ih.  Court'.  oidiLon  oHSdn  .^^"^ 

lAiii;  bt,t»odo«Ud*»  it  WMllyk  not;  «d  tho  po-ibilltlo.  of  .b««,  br 
fa|di«>ri»lB.U  ..duio..  would  b.  «  gmt  tJ«t  th.  o.i«k»  of  indivS 
ffoa  tho  «1.  ur  pio|»rl7  be  kft  to  it.  tfW  Coot'.  diwivUon.  without 
ddog  Tk>kno.  to  tb.  doctfiM  («rf,.  f  1889)  tbM  MquMtntion.  u  i  g.^™ 
Ftodpb  i.  d.««dda.  of  right  It  mm.  to  b.^««ai7  oon^Z 
tb.  trid  Court  111*7  tutboriM  indiridul  oiiii..ioa..i 

(2)  Tb.  p«r«y  fmimH  wKom  th,  itmafd  u  wuub  hu  no  right  to  the 
♦T^"  of  u>7  q»ciiio  pmon,  oth«r  thra  biniMlf  and  hi.  ooun«l.  f„,„ 
tb.  ord«  of  Mdodon;  tb.  trial  Couif.  diMntioo  bm  »ho  mn.t  cm 
For  .uapl..  it  ounot  be  indited  that  mmbm  of  tb.  party's  f.^iiv. 

^  *fF^.^*T":'  "T*°  *"  '^'^  Fwqu.ntl7.  how.T«,  trial  Coum 
Muction  the  omiMion  of  a  pnapMitiv.  witneM  whoi«  aedatanee  in  the 
nan^mmt  of  th.  caoM  i.  under  th.  dnnnutanoe.  indiapcuMble*  Under 
the  £ngli.h  pnutioe.  where  tb.  atUnm,,  ha.  no  offldd  .totu.  in  the  triaj 
hi.  cat.  wa.  no  different  from  that  of  other  witnMM.,  and  the  trial  (  ourti 
ducretion  night  indude  him  in  ^  order  of  eidudon  ;•  ou  the  other  hand. 

(alMfW))  ttm,  Robwtt  V.  8MI,  in  M.  47,  M 
Ml  i  >«MJ«5«»  ».  BUto,  M  Ark.  4M.  I*  8.  W. 

2?"  "i*^,"?.**^  »r.  *,  itTi,  55 

»*^>  ••  Jt"*:  «  M.  iW  I  IW7.  TlwbarUk  /. 

W.  IS  8.  &  n7 :  im,  CMtnlRTCa  ».  Phil! 
Hw.  tl  id.  »ar.  H7,  17  &  I.  Mtt:  IW7,  SInw  >. 

<Moai>»  right.  tkatiM  OaanhS  •  dtem- 
OMi  hM>  thaiMMialag  of  two  irh— m  to 
•^  fa  tho  iMMoatioB  WM  hold  Mt  iaipraMr) ; 

KdlT*.8tM*.—  M.  — ,4»&B.4ia:  iw..Ra^ 
Mblle  ..  Ttaikiehl.  11  B.».  S4l,  i44YlMt 
»Bfc«o«  ».  mm.  •  hd.  Ut;  U74.StMo  ».  Bap! 
tfatri.  M  U.  Aa.  1S4,  IM  (phnieiMMl;  iMtT 

Jord,  .7  Id.  443.  46.!  ItW.  Stirtor  BafhM.  71 

57».  M  8.  W.  •»  (fathworth.pw»c,!?rix  loo 

141. 144!  IMI,  Joham  *.  Stata,  10  id.  571.  577 
(Bwdleal  niwrti)  j  iik,  Spwr  ..  Su...  ic  i.|. 
•^  114  (taoM) ;  ISM.  Laaeba  ».  Staia,  M  id.  37., 
J,?-  .  ^•i'"'*'  D»«»^  ••  8«««».  8»  Tex.  Cr. 
171,45  8.  W.  •17;  IMW.  Jobaiuaa  r.  State    — 

aaetaaaa  *.  8M%  —  11  — >  M  &  W.  7W ; 


*J  Id.  a'k*  Ad.,Wt  (dapaiT  .berid);  iw(i 
Stata  ».  Ward,  (I  U.  lii,  Ut,  n  au  4m 
(ath>riia]r  not  anplmd  In  th.  eaw) ;  i«m. 
Jarknon  «..  Com..  M  Va  107,  SO  8  IC.  4S». 

»  1889.  McQaifa.  Btala,  SS  AI«.  u;,  \m 
7  80.  35)     1S7>,  Paofh  >.  Spraciw.   .V)  (t^ 

"'■"•  ••  Sfrt^  ib.  »Se,  II  8.  K.  5M  i  1M6.  B««l 
».8uta,M  Tax.  Ap|>.  4.1,437. 

»  1899,  Robarta  r.  Staia.  IM  Ala.  47,  >J  .So. 
m.  In8tata».»orb«,l90S.lllU-,JJ8a 
710,  expert*  w«a  exeeplad  hw  roMeat. 

«  1848.  R.  ..  O'Briea.  7  Aate  Tr.  x. ..  1.  a 
(reporter  10  laditiaw  naaehaa ;  beki|r  iibo  ,^ 
««ged  to  raport  the  aridraee  for  the  pitm-gtioa 
at  the  trial,  be  waa  net  obUged  to  le«e  the  coon 
rS?  *M  "*■»"    '"•"•^•"J  Blackbome,  C.  ,1  : 
"There  It  do  Hem  rale  of  the  kind ;  tlwv  m  aU 
Hbjeet  to  be  Modiliad  hj  r«Moaiih1e  ^^ne- 
tfoB  »)  J  I8S0,  Rjraa  ».  Cooeh,  M  Ala.  »44,  Itl 
Ja  witaaae  who  baa  "aoqalred  inch  an  intimaM 
knowledge  of  the  facta,  by  mwon  of  hatiu 
•eted  aa  the  aathoriied  agent  of  either  i.f  tlit 
putiee,  that  hi*  nrvlcee  are  requir«<l  hv  comi. 
§•!,''  thoald  not  be  exelnded ;  tun.  the  (xtlwr 
?!!■"•  ••>••'>«  PWntW) !  J89S,  CeiKml  R.  Co.  r. 
Pblllipii,  91  Oa.  5M.  5«,  17  8.  E.  9.W:  IMO, 
Jaeofa*  B.  State.  —  Tex.  Cr.—  ,  59  .<<.  W.  iiid 
(interpn^rr  exrepted) ;  1887.  Th«  Rnrk  ll*vr«,  I 
Ben.  995,  .lOS  (maater  of  the  vewel.  Wmg  Uh 
owner"*  agxat  and  witneM,  hidd  inipnifwrlv  «x- 
cloded  hr  the  mmmiMloner  t«king  f,>^timoni ; 
"anloM  hi»  i-ontnmaqr  compelled  that  .1  iimk''). 
•  ,'***•  P'^raeroy  r.  Baddelev,  Itv  i  Mo.  410 
(LIttledale.  J.,  allowed  aa  attorney  to  nmiio, 
"  biiairiataiiea  being  in  UMrt  caMaiieceiurjr'); 


Ninr-iMs] 


naaow  incluoid. 


wLm.'    On  th.  ST.,  h."d  ^•^nv\  -H  ?  't'*'  •*"*  *•  •  ^f^^'" 

» tb.  UniJsutJ.  or  in  mottlZi  oJ^iJh       « ^''' ««"'»<'*  »'  »»»  trial ; 
k  England.  whe«  the  council  ImVjuMni.ir    "'  ?  *""  '""='""  ^''•" 

jorit,.  The  .i„pu.  .oiutio"U;;:u^";,it'h^'7,  i'  dT'"**"""  r 

Into  exempt  the  perty  from  than*,!..  #      •    •      .        '"'  *l«"iin«,  won  d 

towarda  preventing  anspicion  and  aubaer»in»  th.  .     *"*'  "  '•^''••« 

t»tioo.  Tbi,  piticnla,  ^Z^^"Z  l^^^'T'  "«*•'  *"  '«'»"«- 
««h«d  by  any  Court*  A  ^cJ^T'.T^'  "*"  ^"^  *°  »"*«  «>««n 
.other  w'itnie.;.  but  ttht  S^^  S    n'StK "S 1 1  "^""« 


"•"••r  e.  MMpia,  I  Bui.  a*«^  «?     /I    Z.  *• 

<    ■(■■■I  .^    aL-     _     1      ■        * 


Tmimmm  MMute  dMd  ante  i  imt  »„      '"? 


1  But.  ilfc  wr  VK  SJiry!/:  "V^o.     -xt  not.).        "~"~-  •  -•  "»  «'«««<»»  1«  tb. 
*  Bit  U  bM  bMO  ...iMuIl  '.,.,.  n...         .        Jo''  >  •  1 14} :  IK 


tomwire  the  nil.  of  »n,e  Sutn  that  •  tmrtr 


no  .Bthocltr  tooKter  the  defl^ 

1809    b;.!..!!.*^       "•P"*/  ii  not  a  nartv)  • 

L^^  CxclMloB  of  00.  «wl.fcodMt  diin. 
tMtifflon;  »f  aoothar,  m  proper  I  ■  IM7  I^^^i! 
Car  Co.  V.  Smith,  lob  TeSn.   ijV  49  8  W  «-o 


11843 


SEQCiESTRATION  OF  WITITESSES. 


[Chap,  m 


§  1842.  DiaqMliaMttoii  m  m  OonMqmnM  of  DlMbadSMiM.  If  the  order 
of  exclusion  is  knowingly  disobeyed,  the  Court  unqnesUonably  hu  the  power 
to  refuse  to  admit  the  disobedient  person  to  testify;  and  it  ought  to  exercise 
this  power,  in  ito  discretion,  whenever  there  appears  any  reason  to  believe 
that  the  proposed  testimony  was  important,  that  the  witness  had  heard  the 
other  testimony,  and  that  he  wished  to  know  iu  tenor.  It  may  be  as- 
sumed that  the  power  should  not  be  exercised  unless  the  witness,  an  ab-we 
said,  was  aware  of  the  order  of  exclusion  ; »  for  the  burden  of  causing  eveiy 
witness  to  be  notified,  and  thus  of  preventing  inadvertent  violation,  mar 
fairly  be  placed  upon  the  party  demanding  the  sequestration.  But  j,'rant- 
ing  thie  much,  it  follows  that  the  most  appropriate  and  only  effective  means 
of  enforcing  an  order  of  Court  and  of  securing  the  right  of  sequestration  is  i^ 
have  it  clearly  understood  that  disqualification  as  a  witness  may  follow 
disobedience : 

1874,  Trippt,  J.,  in  Bird  r.  Slatt,  SO  6a.  B8S,  S8»  (the  Mansd  for  defendant  stated 
when  the  rule  for  lepsrstion  waa  made  that  he  had  no  witoeMea,  and  wm  warned  by  th. 
Court  thatit  he  later  brought  any  they  would  be  eaeluded  ;  later,  he  brought  two.  whom 
he  admitted  were  known  to  him  when  the  order  wu  made) :  '•  It  waa  laid  a  fine  njiBht 
have  been  imposed.  That  would  nq^  have  vindioated  the  rule  of  law  inTolve.! 
Either  party  would  think  it  but  poor  eompentation  for  the  Iom  of  an  imporUnt  right  in 
a  tn»l  to  here  Um  other  pvty  or  eouneel  flned.  Court*  ihoaM  have  raumaty  power  to 
enforee  the  rule*  of  Uw  in  each  eaMS,  lo  that  by  their  praetieal  working  the*  ntv  h« 
^dioated  in  all  their  integrity.  If  «y  right  were  feet,  it  was  wilfully  and' defiant^ 
thrown  away."  '  ' 

There  is, .  doubt,  something  to  be  said  against  this  rigorous  doctrine,  at 
least  where  the  disobedience  has  occurred  without  any  connivance  of  the  op. 
posing  party  and  solely  through  the  witness*  own  contimacy : 

1840,  Jfapton,  J.,  in  Km  v.  WiUon,  8  Mo.  48ft,  441;  "WiU  it  be  eontended  that  a 
party  u  bound  to  watoh  hi*  witnesMi  to  prevwit  their  miaoondnet?  ...  If  a  witno' 
eontniDa^  be  a  toflloient  ground  to  warrant  the  Court  in  exelnding  him  altogether,  not- 
withstanding it  aniaan  that  it  waa  through  no  eonnivanee  or  defaalt  of  the  party  to  th. 
aait.  an  unavailing  Md  reluotant  witnaaa  might,  by  wilful  and  intentional  disobediew. 
to  the  order,  at  any  time  deprive  the  party  of  the  beneBt  of  his  teatimonv  " 

mo,CaldwtU,  J.,  in  UuffUm  v.  SiaU,  18  Oh.  M.  103  :  "  When  we  oonsider  the  littb 
oontrol  that  a  party  ean  have  over  Ua  witneaaea ;  the  little  attention  he  is  likely  to  b. 

!?J"  '^7^  f°  *■".''  movementa  ;  the  erowda  and  tiie  oonf uaion  that  genemllv  exUt  dorinf 
exdting  tnab  ,  the  quaatkwa  that  may  arise  on  the  trial  that  eooM  not  be  antieipatei 
and  whteh  may  require  byatandera  to  be  eaUed  in  aa  witneaaea,  who  have  Wn  pmeot 
and  h«aKl  the  other  witneseea  teatify.-theae,  and  other  eonaiderations  which  mirht  be 
F>raaentad,  render  it  diflcalt  and  we  think  impoaaible  to  eatablUh  any  general  rule  of  a- 
eluaion  that  would  not  in  many  eaaea  deprive  partiea  of  important  and  neoesuirT  terti- 
mony  for  the  fair  presentation  of  their  oanae." 

1880.  Crawfird,  J,  in  Roob  v.  State.  86  Ga.  880:  "To  axdade  him  might  deny 

a?xci2d3rsi;s2:^s:3:i2sr^     j?::?*^ »'  •"•  "^^^  "•-»"  ^  '^'^ 

Haaton  v.  Dannii,  103  id.  IS5.  SS  8.  W.  ITS  (pria^ 
cipal  benefldanr  oudar  a  win  b  a  party,  amtai 
tto  Btatnte) ;  add  the  rtamta*  chad  utrtt,  1 1837. 
The  paity'a  obadiaooa  to  aa  impiopar  order  ot 


mtfn. 

^  Aad  thai*  mast  of  eoam  hare  been  u  ex- 
PNwordar of  aamusmaion ;  IS83,  K.  v.  Forlt;, 


38M 


:r\ 


H1837-184J]  BFfECT  OP  DISOBEDIENCE.  ,  jg^j 

hMWBM."  '  *^        "*  *"'"  "y  wboB  1m  ooold  proTs  hit 

Beoudy  that  the  party  could  certainly  proTaomethiSg TlT  W  bT^ 
witneM  wboM  conduct  haa  already  8u<ni»ri»i  fi.-  .».      *  w  lua  lavor  by  a 

larticularly  80  whew  it  waa  also  that  mtv-rdutt  ^,^1.^         •  *•*"  " 

to8«»aieth.ol»  M,nce  of  iTown  wSnSl  .5:    ,  ?' ."''°°^'"'«°<*' 


«^7  In  th.  di«rMlo«  of  the 
raiMdUr  ».  Hone,  t  If  oo.  A  " 


Indg.")!  I84S, 
>.4»(EnkiiM, 


.■_~M«>r  «.  nonra,  >  MOO.*  Kob.  413  (Enkiaa. 


».  EUit*,  4  C. 
knetidt 


.-.«^,  BBt  WW  u  WM  Mtued  that  th«  witn^ 

M»  bMtet  opiotoo    WM  thtt  tb*  jndn  eooM 
no*  Mdnd*  the  witncM)  "^ 

i'  J  Jv^"  '^-  *"  '"J^i^y  h«Id  improDerlr  ex. 

•     (PY^hdJ  properly  edmltted);   18M.  Winter 
A     Jj*  «   '."*  ^-  "^^  9-  B.  IIO   trial  ciort  hM 


Macdonmll,  9 
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tkm  of  the  witnaas ;  though  in  Mme  of  them  it  can  harily  be  doubted  that 
a  proviao  aa  to  the  party-a  oonnivance  would  be  enforced*    On  the  whole, 

iMi.  8M*  ..  ihwbWf*  t  Ak.  aoa:  MM 
8Wgri.T«  ..  WyM.  tt  U.  aiT;  laiT.  Mom: 

jomwjr  w.am»,  40  k  aat,  taT;  ma,  bm  ». 

M.  4.  !•  80.  985;  IlOa,  aui  ..  SIM*.  187  id. 
44,S4  8aMI:  lf08.J.»Tll..8lMriK.-.34 
80.  lOtSi  AHi.t  laas.  PliiMui ,.  8<M».  I»  Ark. 

•14;  iwa,  OoUm  (.teM,  i>  id.  So!m 

wiMMi  (or 


tbedlMioo, 


wMtt  o»  •xeladioc  wiMMi  (or  diwL 

thomh  i»ril  «iit6hh«d,  ii  nnij  euKiMd'  i 
h»n,  not  OMreiMd  agila^  om  wlio  wm  not 
kaom  to  b*  aMdwi) :  CtU. :  IMS.  Bolumu  *. 
Tmjr.SI  Colo.  IM,7I  nM.lllt(iatlNabMaM 
J?"**?!!?^  ^  *»J«nr.  «h«  witB«i  euMt 
ba  Mdadtd) ;  laoi.  Viekm  ».  |>Mnt^  ib.  4»l, 
73  Pm.  att  (•iduioD  iMid  impro|M?wiMN  tli^ 
rakwMTiobMdwitkoMeoaalrWMoftlMiMnr 

M« ;  Taai,  BttM  >.  8tM«,  M  id.  soa.  si8.1mM  ; 

laai.Luriln  *.  8tM*,a7  id.  rat.mmik  (MO  tho 
coMlrjedoa  rf  IUimm  is  OnM  >.  SUta.  iV») ; 

asi ;  I8S7,  Canoa  r.  StM*.  80  id.  170,  6  8.  & 
MS,  M«W«  {  1880.  Bom  ».  SlM.  88  id.  108, 181. 
!!  9-  S-  *":  ■■**•  (>»■*  *•  StaU,  88  id.  888, 
19  a  B.  1085 :  188.1,  FMsMooTllGlwiMrM 
S:  '^'  "'^."  *■  '  *»tTS7 Itn,  Balliaw  n 
I^Mpl•.  88  10.884. 888:  IBM.  Oooa  Bow  >.  Fto- 
Pk,  180  id.  488,  48  N.  B.  »»8;  /mI./  1880^ 
rontr  r.  Ctata,  t  bd.  488;  188a  jMkwa  ». 
14  id.  887;  Kn.t   1878,  IWMpoit  «. 


•tec*  tho  diiobMliMMW);  «|.»  1888.  Bhdt&o  ;. 
*{».  —  Ky.  —  .  1  8.  W,  fao;  1801,  OUbMt>. 
Co».  Ml  M.  7a^  84  a  W.  848  J  l«e».  Ci«^ 


OudMT,  -  id.  -  ,  78  8.  W.  88  (nda- 
MOB  of*  witBMi  kM«ria^  aad  viAoat  mom* 
•aittod  fima  tbo  otdor  br  tiM  i«tr  calUw  bin. 

Oon,  IS  lA.  Aa.  78;  1884,  SiMa  *.  WaMoa.  88 
M.IM;  IM8.8tal»>.Ooi*,88id.84S.84St  IMl, 
8mm  ».  B«caa.  48  id.  888,  841,  18  8a.  M8 1 
ia».  8ttM  >•  JoaM,  47  id.  1884, 18  So,  SIS 
Jfan..-  1887,  Com.  •.  Cvmrl^,  188  Mms.  Itl. 
48  N.  ■.  418  (osetadad.  ia  tk»  trial  Ooait^  d^ 
ewtioa,  wiMf*  Urn  eoaaad  wm  to  faak  to  kaow. 

1*/.  FMpto  ..  Ptaf.  lit  Mkb.  84^  71  N.  W. 
175  (not  oseliidod.  if  pattjr  it  aot  conaiTiB^: 
Jtfu*..-  la^SMtotioM  •.  8lMa.  84  lliM. %^ 
•»  •  '•?Ij5g*»  VrStoM.  -  id.  -  .  80  si 
•87  (fa  diKNtfea) ;  JfAf  1888,  Dnr  ».  Morrii, 
4  Mo.  114, 8I8J  ISM.  Kobh  >.  Wi&M.  8  id.  438^ 
441  (oseapt  wiMN  ^ha  paitjriiBotfa  CMilt  br 
tochM  or  MoaiTaaeo):  1880^  Smm  ».  Fitsia^ 
■Mwi.  80  id.  888. 8881  1888^  CBivaa  v.  AUml 
m  (Hka  KMdi ».  Wiboo); 
'  w» 


Mid  impiDMr);  IMr.t  1801,,  Mangold  p.  oft 

Mlaaatha  witaa«'  eoadaet  was  "withSn'SS 
kaowladin,  eoMaut,  w  eoaairaoce"  of  ik. 
C»»j;)i  l»0I.C1aMBWBt».Claminon..-ii  _ 
»•».  W.  404  (iaadmtaet  uiadMi.iu,;  „: 
ftotioa  kald  inpiopar  oa  tbe  facta)  -  m 
IM8.  laagidia  ».  SMMl  18  Oh.  M.  loi ;  ism' 
Mekaoa  ».  SMto,  nbh.  8t.  78,  77  («Z 
wMm  tWa  hM  boaa  ao  procarement  or  o.r 

2SS^'  V^-  *»•  ♦MMleM  than  i,^ 
plidtr  hj  tba  put/);  /»o.,  1838,  Vjuh'  TM 

EI*..  10;  S.  C-  1833,  Aaoo..  1  HilUSLaS 
apt  wbaia  than  ia  ao  (aalt  In  the  nittrl' 
^J  1880,  Smith  ..  SMM.  4  Ua  4S8.  430  |tl» 
mamtioo  waa  held  inptoparly  exerciwd  «u  tx- 
dad*  a  witatM  aakaowu  to  the  panr  u  tlw 
t»Ma  of  tba  ocdar) ;  Tu.,  1874.  gSm  r.  suZ 
41  Tax.  KM.  338,  <«aM>;  1878.  Shenrwd? 
Stat*.  48  id.  488.  801;  ina.  Ham  r.*ta«..4 
T*«.  App.  848,  878 ;  1880,  WaUiog  t.  State  7 
M.  088;  ^p  a.  StM*,  8  id.  8M."s70,1mi 
A»M3r  ^  StaM.  10  Id.  180,  813 ;  1886,  HUI  r 
8M*,  8*  1^  878.  8  &  W.  7«4.  ««*/;,•  l»oi 
0»»«a«"  ••.StaM,  48  Ta«.  Cr.  480. 60  8.  W.  sjj 
(witataa  bald  iaptopadsr  asotoded  on  the  fact.. 

gj<kjdhdl««tfaa,  bM  aot  mar.1,  .„S.l.,v, 
•  Orf. »  1888.  Faopla  ».  BuacoTJtch.  M  Ctl 

**•/#*:  Ll*^"^*"^*- *^- '♦«*  ««. 

Miaafc;  1880.  Rooka  a.  Stata,  <8  id.  330;  INS 
ttnatogtaua  *.  StMa,  87  U.  814.  »a  8.  E.  »i 
ISr^fre^  iWioB  ».  BtebanoD.  91  Oi 
788  If  a  K.  88) ;  IMS,  MeWhortw  v.  StMa, 
—  U-—.ua.n.&n(mai  •zdnded.  oTS 
IMM)|  /arf.;  1880,  HotM  *.  Williami,  11 
bd.  m  (aadadd«i);  1883.  Davi.  ,.  Bml, 
•4  id.  MB  (at  laaat  wUn  tba  partv  himielf  i. 
Bot^to  faab;  lapadlMlag  prior  intlmwimit to 
tba  eoatiaij) ;  1884,  Bark  ».  Andis.  M  kl.  », 


.    0  id.  888^ 

•8  id.  •8,74,  a  a  Vr, 


18»4, 

1 101  (aaaa); 
M  a  W.  881 
4W,  85  8.  If, 


OattO.  104  id.  Ml,  MS,  87  a  \. . 
laas,  BtaM  a.  Darid,  181  id.  880, 

1(00,  StaM  a.  8ampt*r,  IH  id. 
78  (iaadT*tt*M  vialatioa  withoM 


MM 


IS  N.  B.  M  (aaam) ;  /a. :  18(0,  Orimea  r.  Uu- 
friS  Ij  !*'«•♦•!  >»«l  »««•  »  Kiawck.  Ill 
id.  880, 88  N.  W.  7>4  (mart  diaobedience  of  vjt- 
Baaa,aMof HMKaMBdaM);  Kt.-  im.PtAa 
'•  ^^r~Ff-  —  .  81  a  W.  57S  (a  ro-indictw 
KlMiiMd,  tb*  dafcadaM  aot  explainiDc  that  he 
wiabod  to  bm  th*  othat  m  a  wiinen:  diaquli- 
ieatiaa  ot  e»d*feBdaM  bald  erroueoiu  on  the 
<Ma) :  Mil.  t  1887,  PMkar  *.  State.  67  Mil.m, 
Ml,  10  Aa.  818;  Mim.:  18(7,  Fernioii  •. 
Bfowa,  78  MiM.  814,  81  8o.«08;  1898,  Tim- 
bwlak*  V.  Thajrw,  78  id.  76,  23  80.  767; 
laot.  nitoola  C.  &  Co.  a.  Elv,  -  id.  -  ,  u 
So.  878  (asdatioB  for  ditobwiience.  heM  i» 
Mopar) ;  Nm.i  188a.  StaM  v.  Saiga,  t  Ner. 
StI.  888;  S.  C.I  1818.  State  »  Sparrow,! 
Marph.  487;  Teaa..-  1884,  Wood*  v.  M'Pheni, 
PMk  371,  atiiMt;  1901,  Pile  ».  Sute,  107  Teiu. 
839,  84  a  W.  478  (wltaaM  ianlreitaid/  w 
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tkt  C-;  .t  the  other  extwmi  JL^SS^IvTk*  *'^"^<*ti<»'  even  in 
-itting  di^inliflcation  even  withtl  thTjlS^'.  tuir^""''  *"  ^'""^^  P^ 
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SvMiiu  Tt  FSELDONAST  NOnCZ,  OB  DISOOYEBT,  TO 
THE  OPFOMSNT. 


A,  GnnBAL  Pouor  axb  tmmernM, 
J  IMS.  HMm  or  DiMOTMj  of  Kvidiiiin  to 

tiM^OppOMBt   btfbn    TiWi    (I)    M   COUMB 

f  IM*.  Smm:  (t)  la  Cbwwnr. 

1 1«47.  Policy  of  XnmitkHM  to  tb*  Ral* 
(AeeoMd  Fmwmu,  a*U  Arriw:  Doeomato: 
CiieuBMotU  KtUUdco  of  Chanetw,  oto.) 

I  ISM.  DiMiBetiao  between  •  Rnl*  of  EH- 
dwM  and  •  Bala  of  FlMding  or  PNoMian. 

B.  Siaomo  Szcsmmra  to  t»i  Bdui. 

t  Obwnutaiitui  BvUUoM. 

U  Aib  sittSS!^ '^  •"•''^  ***"  "^ 
9.  SMtimoatel  avUteae*. 


Smd..  (8)  Ltat  «|  iUl  Pn.p«i„ 


1 1854. 

Wkdmnk 

•  1866.  8mm:  (im  8tttatot7  Rnl.  o(  Erf. 


J"";.  ?««;,(n)^8t««W0f3r  Bd*  of  Fto. 
■r*  alloiriBg  Lbt  of  Witocaii. 
•  1868.  Sum:  (I)  Ut  of  GnuMMur  Wit- 


^^867.  l«,p,uio«  bf..,  Tri,J  b,  D.«or.,7 

J'5JVi'"'S^  •*  C™">><»  I*»  (Oyer 

of  ConiWHi  iBtoM  or  of  TnutMiUp;  to™! 
mo  B«»iib;  Inranuieo  FblidM).     '       ^ 

•  IMW.  luapectiou  oMtor  StatntM. 

1 1880.  Sum:   OUmt   PriMdpl«   diKrimt 


4.  n«adM%  OkMtMli,  widBoda* 
Kmbwa 
1 1888.  laqiMtiaa  bofoc*  Tiid. 


^  OlNBBU.  POUOT  AND  PbiKOIPLI. 
§  1845.  VottM  or  OtooovMy  of  ^Mmn^o^  to  tfeo  OppoMM  bofor.  ftW; 
U)  At  Omnmhi  x«w.  Wo  an  hen  conoemed  with  the  question  whether  the 
dmger  of  unfair  anrpnae  ia  a  gronnd  for  excluding  unexpected  evidence  or  for 
furnishing  the  means  of  ascertaining  before  trial  the  tenor  of  the  opponenfa 
evidence.  The  question  may  be  considered  from  two  poinU  of  view,  first. 
Uiat  of  evidence  in  geneial,  i.«.  the  ascertaining  of  the  whole  truth  at  the 
tome  of  tnal,  and.  secondly,  that  of  Utigation  in  general,  i*  the  just  setUe- 
ment  of  controversies  by  the  most  efficacious  and  expeditious  methods  of 
procedure  of  all  sorts. 

(A)  So  far  as  concerns  the  ^proem  of  iucmiawmg  tnMatthe  time  oftke 
tnal  ^,  one  thmg  seems  dear,  namely,  that  surprise  is  in  itself  no  just 
gronnd  for  showing  consideration  to  the  party  surprised.  On  the  supposition 
that  the  mtende4  evidence  is  tru«.  and  that  its  foice  is  all  that  is  claimed  for 
it.  the  opponent  cannot  be  said  to  suffer  any  real  harm.  The  truth  can  pnv 
duce  no  harm.»    It  may  overthrow  the  opponent's  daim;  but,  from  the 
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pfat  of  TMW  of  th.  tdmiakteitori  of  justioe.  it  i.  no  more  thui  right  that 
*!K*t"^"f^  The  opponent  n,.y  indeed  be  .wpri,«i  to  iind  Uuit  the 
w^"  «i»««>je"d.  or  that .  truth,  unknown  to  him.  be«»  against  hi. 
cue;  b.t  he  cannot  oompkm.  when  the  truth  ha.  been  brought  to  light. 
mnlj^  the  «»»  that  thu  wa.  unexpected  by  him.  If  it  waTnot.  then  .d 
..eh  the  wone  for  his  untrue  and  unjust  daim  and  w  much  the  better  for 
BBta  ana  juatioe. 

'*?  "I?^**  '^°'  **!•*  ""P^  **°  ^  "«>  i^  g"""*  for  objection,  unles. 
«•  tbandon  the  .upposition  that  the  aurpriung  evidence  is  tru,.    Assume. 

f"il  "/"^  •'  T'  »«  '-^  i»  ^0  w.y..-either  in  the  sen«,  that 
It  i>  totaUjr  untrue,  or  in  the  Mnse  that  as  a  bare  fact  it  exisU  but  yet  would 
T".*^.^"^^  ^  °'  '*"''"°'  inferential  force  if  other  facts  could  be  known 
{mtU.  §  34).  Forexample.  it  is  proposed  to  show  that  the  opponent  sent  a 
latter,  now  hwt,  admitting  the  correctneu  of  the  present  ckim  against  him  • 

""!!!^'^i!f  "f"  ^T^  *"  '^"«°-  0''  i'^  P^P""^  to  "how  that  the 
•cwsed.  riiorUy  after  the  homicide,  left  the  town  at  night ;  assume  that  this 
II  trae.  but  that  m  fact  he  was  called  away  suddenly  to  the  bedside  of  his 
dying  mother.  Of  this  ktter  sort  of  facts  are  all  testimonial  statemento 
of  witnesses  regarded  as  impeachable  by  the  witness'  character  (an<«  §  876)  • 
for  it  IS  an  unquestionable  fact  that  the  tribunal  has  before  it  on  the  sUnd  a 
competent  person  making  assertions  which  tend  to  show  that  certain  events 
(o(*  place ;  but  if  the  mendacious  disposition  of  the  witness  could  be  made  to 
il^iear.  the  mference  that  the  events  occurred  as  he  states  would  be  materiallv 
weakened  or  even  totally  destroyed. 

Lit  us  assume,  then,  that  the  daU  ofTered  in  evidence  against  the  opponent 
m  (If  the  toibunal  could  only  know  it)  false  in  one  of  these  two  senses    The 
opponent's  ntuation  is  now  viuUy  changed.    On  the  former  assumption,  it 
would  have  done  him  no  good  to  be  notified  in  advance ;  he  could  not  have 
tltered  the  truth,  and  if  he  had  wished  to.  the  kw  could  not  lend  him  aid  to 
Jit  end-    But  now  it  is  not  the  truth  that  he  struggles  against,  but  falsity. 
H»d  he  but  known  m  season  that  these  fabricated  facto  were  to  be  offered  in 
evidence  against  him,  he  could  have  exposed  the  fabrication.    He  could  have 
semed  witnenes  to  show  (in  the  above  examples)  that  no  letter  of  that  date 
and  pkoe  could  have  been  written,  because  he  was  at  the  time  absent  or  ill  • 
that  his  mother  was  dying  and  the  family  had  telegraphed  for  him ;  that  the' 
witness  telhng  such  a  pkusibk  story  was  mendadouir  in  character  or  w« 
ttduced  by  a  bribe.    All  thk  he  was  in  truth  and  justice  entitled  to  show  • 
yet  for  all  thu  mow  notice  of  the  evidence,  obtained  in  advance,  was  perhaps 
MsentiaL    Notice  might  have  saved  him.  through  the  truth ;  without  notice. 
M  may  be  overcome  by  falsities. 

It  is  apparent,  thm.  that  any  rule  requiring  notice  in  order  to  avoid 
nnfair  surprise  mnrt  rest  on  the  assumption  that  it  u  to  serve  as  a  prophv- 
lacbc  or  protection  against  possibk  fakities.  and  not  merely  as  a  warnii  of 
widential  verities  It  follow.,  therefore,  that  notice  cannot  in  itoelfand 
always  be  required  iat  the  puipoM.  of  doing  justice,  br.  that  on  prindpk  it 
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ncMi  be  nqaiied  ON/y  wkm  tktniim  danger,  mm  or  laM  pnlMUe  accordins 
to  the  showings  of  ozperienoe,  <tf  fcdiUiu  whm  dttaib  eoutd  tut  oOtrvU^ 
kav$  Imm  antieipattd  and  piepMed  against 

Can  any  predae  and  praetioal  definition  be  made  of  the  aitoaUons  in  which 
this  danger  can  be  predicated  ?    It  seems  to  be  difBcnlt.  if  not  imposaible. 
Perhaps  a  few  specific  and  extreme  situations  can  be  discovered  (po$t 
S  1847);  but  not  much  more.    For  evidence  of  any  form  or  quality  what- 
ever, testimonial  or  oircumstutial,  documentary  or  oral,  racent  or  ancient 
consisting  in  human  conduct  or  in  material  objects,  lying  in  the  knowledge 
of  a  few  persons  or  of  many, situated  within  the  jurisdiction  or  without  it- 
for  all  sorts,  it  remains  equally  possible  that  the  specific  piece  of  evidence 
offered  may  be  absolutely  true,  or  completely  or  partly  fabricated.    It  is  not 
easy,  by  any  analysis  or  classification,  by  experience  or  by  deduction,  to  enu- 
merate, and  to  say  that  this  or  that  class  of  evidence  is  in  general  attended 
by  the  feasibility  of  falsification,  while  another  is  not    We  are  therefore  not 
hr  from  this  difficult  dilemma,  i  «..  we  must  either  require  prior  notice  as  a 
general  rule,  or  we  must  decline  to  require  it  at  aa    We  must  either  regard 
the  dangers  of  falsification  as  indicating  the  dominant  policy,  and  require 
notice  (because  of  our  inability  tb  discriminate)  even  where  it  might  not  be 
needed,  in  order  to  do  justice  in  the  cases  when  it  would  be  needed ;  or,  we 
must  regard  the  danger  to  innocent  opponento  as  comparatively  small  and  as 
overbalanced  by  counter-oonaiderations,  and  must  therefore  decline  to  requite 
notice  at  all  ^ 

Now  the  common  law,  in  this  dilemma,  never  had  any  hesitation.  It 
accepted  the  second  alternative,  and  declined  to  require  notice  at  alL  This 
is  so  fundamental  an  assumption  in  our  kw  of  evidence  that  express  judicial 
Btatements  of  it  have  rarely  been  made,  even  in  paasing.  The  followino  nas- 
sages  will  illustrate  it : 

^  i^'p?^  \'  »  '^  L  ^'^'  »  T.  »  J.  176,  ITO :  -  It  b  a  wry  common  thing 

M^^w""*'?*J^r'":**^  ••  '^''  *^  -"w*  g«»«  oath,  other  .id.  i? 
'Yob  win  know  in  good  time,  whm  he  is  csUmL'" 

IMO,  Lord^wV»«i,  iu  Asi.  r.  «.  C.  a  H.  L.  C.  1. 18 :  «  The  groond  of  exception 

I!^.^  ?  '.!!?:^°v''i*T'l *•  •"*»**"•  •^  •"'P**  *»'!•  - •»» U»t  the  "vidence  ^Zin 
jtodf  i»dniiaribK  but  that  it  w..  in^lmiMlbie  b^MM  tii.  intention  to  adduce  it  bad  not 
6«en  notiflsd  on  tharaeord.  .  .  .  Surpris*  is  no  gnwnd  <rf  objaetfam.'* 

1868.  CBfM,  J,  in  U.  S.  r.  Halmu,  1  CBff.  106. 113.  uuwwiiig  aa  a>giim«>t  of  m. 
priaal:  "8nT»riseinayoft«iariisontof  4li«<»««rofavideiiosstriotiyoompetent,andTet 
ttat  einmmsUnes  has  new  be«>  oonaiderad  aa  aflbeting  the  qmrnOoa  <rf  iU  admiMibility. 
BmbariaiMiMita  of  that  sort,  wliieli  ara  mora  or  !•»  ineidwtt  to  awir  triiJ,  are  usually 
remadied  by  motkm  to  the  Court  for  a  poa^KHWOMnt  of  the  trial  to  a  future  da,  in  th. 
tarm  or  i<w  a  continaanoa." 

The  common  law.  however,  certainly  did  not  fail  to  consider  tiie  need  of  pro- 
tecting  innocent  opponents ;  for  a  keen  perception  of  these  possibilities  is 
easUy  to  be  seen  in  otiier  rules  of  evidence.  But  it  beUeved  tiiat  there  were 
counteTKsonsiderations  which  overbalanced  this  danger.  That  tiiis  was  iU 
motive  is  to  be  seen  with  deameea  in  the  dronmstanoe  that  as  soon  as  a 
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■««leh<ui»e  occiund  in  the  communitj.  diminishinff  the"  fom.  n#  ♦». 

crimEoD.  «d  oth"  .S '^le.  tT      ?.''  '''•.  ^""'"'ee  -gainst  .elf- 
ih.  effect  of  thi,  tur t™  rt^l";rd„^^^^^^  ''r •  "^'"^ 

The  minor  rules  of  Drofe8.ioo.l  .Hn..!!?*/  •<'^»nt«8e  of  an  adversary. 

«lly  in  England  thXZ  uJi.:^?^*^./;^^^^^  ""-"^  7"  -'k- 

«o«  clearly.    On  the  other  hant  ftr^cJ^'r^Tn^t  wthtZ^^^^ 

rr oTf  rr^ro^Ktani-^r  7^^^^^^^^^^^ 

fortunste  tendency  C  Wn  notS  t  Si^^r  "^'^^  «?«''-  »'  t»>is  un- 
|2251>  It  nu^y  L  ^n'Z  X  ^l.t7.S^r^;;,S ^Jr' 'J''  ^' 
tenal  error  in  a  ruling  upon  evidence  (anU  «  21^^^d  i„  tl-  ?  "?"^' 

toward  rules  of  pnxiduw  as  exnJi-nfW  ^    •  '  "    ^  '''^  «'°°"^  ""'^^'^o 

inespective  of  thj^TrbLToTfr  i^^^^?^':^::^:  ^'^^ 

•iHlth.di«»v«7  of  truth.  At  ibeUI^^!^fc"^°f* '*:*''•  ■°'"**°''»'P«>Wem. 
fitter.,  not  ir^  tut  i,l;,i„^ti^,S:""P*«  of  our  Engliri.  g«M..  who 
to  I-  th,t  th.  mfc,  of  th.  «««e  i«  oL^  rft'T^  i^'  *''•  ■*^'  *•"*  "•'••y 
oricU  n^rTT^S^K^Trt  •*7'?«»yJ"««»««>-    Wo  «„  often  wminded  ofZ 

pow  apon  them  ••  Uo»  goM  on  E«r„  i„     -!,   .    ,     ^'*  P*^**  ''•'''»  •*«>•  to 

*  The  oithodox  mttitnAM  ^«. .^        ..     . 


-    -  » — —  VMWM  DUO  luiiiuuEor.    ■ 

lowing  pM«-,  rf  M,.  ^^^J^  %  »•     52!^*^J??  "•"*  «»  fc  run  down   iU 
»mu.  in  Ml!Hi.k  n.:  .„  .T™.**  ^•.•'•)      ""^^  "'«>»»■ 'ritb«mt  reiqMKt  to  the  tawi  of  the 


Ml«wiB» mU^^Su    ?y  •»  i^n  «n  the     Hnmin  hehw  u 


l»  gaUt  he  ftiU  has  a  ticht  to  aee  db!     —--."'  ."*"°*^  J*  «»  praoead  aoeoidhic  to 
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How  one  of  the  oaidiul  nionl  aMomptiaai  in  a  cootest  of  skill  or  cliuice 
ia  that  •  player  need  not  betray  beforehand  his  ttrength  of  leaoarce,  lad 
that  the  opponent  cannot  complab  of  being  auipriaed.    The  accepted  luwt 
and  moral  atandards  of  whiat  proteet  the  player  from  exposing  his  cards 
before  playing  them ;  the  owner  of  the  racing-sUbIa  keeps  aa  a  valuable 
secret  the  time  made  by  his  horse  in  the  hut  private  trial  befoae  the  race; 
and  a  chees-phyer's  skill  consisU  hugely  in  oonoealing  from  his  opponent 
the  far^eeing  sequence  of  moves  which  he  has  pUnned.    It  is  this  feature 
of  games  and  spcits  that  has  influenced  powerfully  the  policy  of  the  common 
law  in  the  present  aspect    Ntmo  knetitr  arwtart  odvnariHm  Buum  contra 
St.*    To  require  the  disclosure  to  an  adversary  of  the  evidence  that  is  to  be 
produced,  would  be  repugnant  to  all  sportsmanlike  instincto.    Rather  perruit 
you  to  preserve  tiie  secret  of  your  tactics,  to  lock  up  your  documents  in 
the  vault,  to  send  your  witness  to  board  in  s6me  obecuie  vilhige.  and  then 
reserving  your  evidential  resouroee  until  the  final  moment,  to  maiahal  them 
at  the  trial  before  your  surprised  and  dismayed  antagonist,  and  thu8  over- 
whelm him.    Such  waa  the  spirit  of  the  common  Uw;  and  suoh  in  part  it 
still  is.    It  did  not  defend  or  copdone  trickery  and  deception ;  but  it  did 
regard  the  concealment  of  one's  evidential  resourcee  and  the  preservation  of 
the  opponent's  defenceless  ifmoranoo  as  a  fair  and  irreproachable  accompani- 
ment of  the  game  of  litigs'jon.    There  is  no  accounting  for  this  except  at  in 
part  a  product  of  a  characteristic  instinct  of  the  Anglo-Norman  community 
in  which  our  law  grew  upL 

(»)  A  second  counter-consideration  is  found  in  the  poesibUities  of  aboM 
by  unscrupulous  opponenss,  were  prior  notice  required  to  be  given.    We 
have  assumed  that  the  innooent  opponent  must  often  need  such  notice  to 
protect  himself  against  fslsities.    But  reverse  the  situa^on,  and  suppose  an 
honest  claimant  and  a  gmlty  and  unscrupulous  opponent.    If  prior  notice 
were  to  be  given  in  all  oaaes  (and  there  can  be,  as  above  noticed,  no  easy 
diacriminationX  the  honest  claimant  would  then  be  exposed  to  the  danger  of 
fraud  and  chicanery  by  his  opponent    Advised  of  the  prospective  witnesses. 
he  would  try,  perhape  with  success,  to  tamper  with  them.    Warned  of  the 
evidential  tscto  to  be  offered,  he  wc  dd  prqiare  false  evidence  in  denial  or  in 
explanation.    This  danger,  then,  must  equally  be  reckoned  with  in  fixing 
upon  a  general  policy.    Though  experience  may  vary  or  ito  teachings  may  be 
difficult  to  interpret,  at  kaat  one  cannot  say  that  to  fear  this  danger  more 
than  the  other  is  to  be  irrationaL    The  commtm  law  may  not  have  attempted 
to  analyw  with  sufficient  care  and  deliberateneas  the  rektive  weight  of  these 
dangers,  aud  it  may  have  been  too  ready  to  emphasin  the  one  here  involved. 
Yet  this  danger  undoubtedly  exists,  and  its  existence  goes  in  pert  to  justify 
the  result  reached  by  the  common  law.    Moreover,  the  later  abandonment 
of  the  radical  common-law  doctrine  appears  to  have  oome.  about,  in  the  main. 


elMrpraof  ofMctailj:  'Mai earn  t 
f«Mt  It  tor  th*  jjodi,  aot  Iww  Urn  M  a 


fur  the  booada.' 


faimaaa         •  laas,  Co.    Utt  8S  a;   1S5S,  Wiugitot 
Muda^Ka  171,  p.  SSti  1701,  Abod^SSiUl 
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""  *»  *"PI»W  or  bM  b.e» 


M^tlM  ntent  that  thia  itagu  him  \ma 

Nfuring  diMoverx  or  notice  of  evid.no*  bef3rW  1.^^^"  **  P"''"^  '^ 
oa  kigw  gronnda.    Ito  DroDri«t»  m^«l-f     .    ,  i  '  *»"•"'  '»'»•«>».  though 

«P«ieiio.  that  the  partia.  to  «,nto«^i«?  ^^*^  "•*•  *"*  *•  «•«  "^ 
.  bUDd  fdth  in  th.\ta^t?f  Sl^  Pjon.  to  p„x»ed  aitha,  with 
piopoMtionaof  f«rt,or^?tha  I^m!?       "*^  .*^  *™**»  »'  '»"  ""ential 

tfc-  two  autaa  of  mind  could  bawlSi;  u*  «""»«".<"  •««««•  If 
.odd  ba  cut  diort  at  tha  kL^nSJ^^'  J^  P"P°rti<»  of  litigation 
partie.  antartainiag  aithaJ  baUrf  SnTf  !Jv"*^  *°  J"'*^""  »»<*«- 
.  .t  an  earl,  »^.  woSJ'^^r  i^tSnli'^o',  tit'""^  "' 
m  oourt,  and  would  act  aocordindv  Anv^L  ■  ^^^  """'•'  '*°*"* 
»my,  daaignad  to  laadTTcK-wS S^ZT^?  *"  ^""^""^ ''^^ 

woaH  diminiah  the  emoluaaXth^i^Sr.^ST  "  ?°"  ""  "P«"^ 
•ttomeys  or  counaallora  or  aa  otf!L  nffl^T^    .  "T  ''  '■^'.-whether  aa 

ber  and  amountTf^  Ki.^  „f f"  "  f "!!  *^P«»<»i»«  »I«»  *»>«  n«m- 
««Wentert«ua.inTal««thindS;r  "^""u*'^''  ''"°°»W«  °»« 
itw..infact«ndoubtolTTJ«^i^!    T^r"**""*^  But 

«U..  and  inar^ttl^^^lTa^LS^Sjlt,:::^^^^  "^t«-. 

•|tin  England  in  the  cloaing  daw^of  Lrf  ^^.  3  *  ?^' ''''• 
owts  nndar  a  aratAin  whuti.  — —  •  .  .  nooaea    ibe  mount- 

B«ch  «,n.e  eighty  JhoZS  I C  ^  ^tt  '^'"  ^^*'''  °'  *''«  ^'"«'- 

liwiX«aotir«t 


*  8m  th*  MMrkt  irf  L.  C.  J  BMt.  mm^ 


iBm. 


,J,m,S15,C«inp. 
ia  last  to  xio,ado 


Mrtr  own  priTat*  adrutan.  .        rntn  .S 
o5J22rfti.k  »l  •"  JT^"^  th«  -te  «  on... 


SS'^VT  ^  y «  '••"•a  fa  last  t. 
b«M^  lifn^P**^  "^  HHBaSri  awJ 


.      ,  539). 
'hancaDor, 


llMf 
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mm  not  likdj  to  be  ntlooa  for  mj  oxpidiwito  whkb  ndoetd  Um  length 
and  ozpoDM  o(  liUgaUon.  In  putknhr,  tho  ofBoan  of  Um  Obannry  (ib« 
fMtoty  of  ttM,  and  Um  lioo|4tol  of  iaemblo  oontrortniot)  wonld  htn 
inoUnad  to  oppoM  taj  oiptdiont  bjr  whkh  tho  prooMS  of  diaoomy  befon 
trial  waa  made  fraalj  availabla  in  oommon-law  oooita.  TUa  objoetion,  t.ivo, 
—  tba  ndootioB  of  baa— haa  baan  hiatorically,  thoagh  not  rightlully,  a 
aarfama  obatacla  in  carrying  out  all  inropoaala  to  minimiaa  litigation  by 
raqviring  tba  mntoal  diadoawa  of  avidmea  bafora  tiiaL 

(()  Tba  aaoond  objaotion  ia  tba  aanM  aa  tba  ona  alraadj  aoUoad  from  the 
point  of  view  of  aridenca  alona,  namelj,  tba  poaaibilitiaa  of  abnae  by  an- 
aerapnlona  opponanta,  if  diwwmrj  of  OTidenoe  bafora  trial  ware  require<l. 
Tbia  danger  ia  alwajra  invohred  in  anob  an  axpadiant;  and  it  would  remuu 
for  axperianoa  to  abow  wbatber  tba  harm  tharabj  nanaad  in  one  cltu  of 
caaea  would  ba  toon  than  balanced  bj  the  advantage  gained  in  other  caiea 
in  the  way  of  apaadj  and  ooatieea  aettlement  of  controrerdea. 

The  reenlt  ia,  then,  that  the  common  law  (in  general,  and  apart  from  the 
few  apadBo  ezceptiona  to  be  noted)  r$»)gnimd  no  ruU  rtqwiring  prior  notic€ 
€t  inteaded  evidence  to  be  given  to  the  opponent  or  fnmiahing  legal  prooeu 
for  obtaining  anoh  information ;  that,  nevertheleaa,  the  inveatigation  of  truth 
at  triala  ia  in  decided  need  of  trach  information  for  opponenta  who  are  in 
danger  of  being  attacked  bj  falaa  evidence,  and  that  the  general  proceu  uf 
jnaUj  ending  oontroveraiea  ia  hampered  hj  the  lack  of  each  information  even 
where  the  evidence  ia  aaanmed  to  be  true ;  that,  on  the  other  hand,  a  general 
requirement  of  anch  diaoovery  or  notice  before  trial  wonld  introduce  a  new 
danger  of  frand  and  thna  imperil  the  aacertainment  of  troth ;  and  that  there- 
fore the  correct  polioj  to  be  followed  dependa  npon  whether  the  former 
or  the  latter  conaideration  ia  found  in  experience  to  be  more  weighty,  and 
whether  the  latter  danger  can  be  obviated  or  rednoed  in  any  apecific  class  of 
caaes. 

§  1846.  SaaM:  (2)  la  Ohoaooiy.  It  might  be  anppoaed  that,  b  the  court 
of  Chancery,  a  bill  for  diacovery  aerred  aa  a  manna  of  evading  the  strict  com- 
mon-law mle,  and  that  thereby  a  notice  could  be  compnleohly  obtained  of 
the  evidence  intended  to  be  prodnced  by  the  opponent  Bnt  there  was  here 
no  radical  departure  from  the  eatabliahed  doctiine  of  the  common  law ;  it  was 
a  policy,  not  of  one  Court  raUier  than  another  Court,  but  of  the  whole  legal 
'  ayatem  indigenoua  to  the  soil  So  marked,  indeed,  ia  ita  feature  aa  a  racial 
jffoduct  that  where  a  conflict  came,  aa  it  did  in  the  Chancery  court,  between 
the  imported  procedure  of  the  Roman  and  eocleaiaatical  law  (which  furnished 
to  chancery  procedure  moat  of  ita  important  characteriatioa)  and  the  native 
inatincta  of  the  British  genUemen  who  sat  aa  chancellora  and  clerks,  the  racial 
influence  prevailed,  and  the  sportsmanlike  rule  that  no  notice  need  be  given 
competed  with  marked  succeaa  againat  the  eccleaiaatical  and  inquisitorial 

dnead  is  ISIB  to;eiO,000,and  in  I8S0to^,000,  liii  Ratknal*  of  Jodkial  Ivldence  (vol.  Til, 
In  flxed  aOuT :  lb.  186.  The  lniqidti«  o(  th*  p.  IM,  Bewttet>i  td.)  h*  hw  WNne  special  «)» 
he  ijraum  wen  B— thaia'i  eoaitiat  thwh;  Im     aaati  on  tt  is  the  pnieat  eoaaactum. 

a4M 


Hiitf-isat]     onmuL  pbmciplI)  crahcibt. 


11M« 


mtiwiiwiit  of  alnioit  ooaplcto  ditoloran.  Tb«  IbnMr,  bj  Tirtn*  of  iu 
bfiiili  Ufthri^l,  took  its  utnnl  phoa  in  th*  ohanocry  pnetioe  alio,  u 
I  piniitMit  •Itmrnt  in  Um  kugvr  oommoB>Uw  ^atem  ot  Jiutiot. 

Tktt  tht  iMQgniied  objaota  of  •  bill  for  diaeortfj  in  CbMiowrj  did  not.  on 
ilritt  priae^ilot  indoda  tha  obtaining  of  noUoa  of  tha  opponanl'a  intmdad 
ivitoea,  auSeiantly  sppaan  in  tha  following  attthoritntiva  paaaagaa :  * 

UM,  Mr  /mm*  WIrmm,  V.  (X,  Diaaovwy,  |  HS:  "If  U  «w«  now  for  Um  Inl  Mma 
to  b*  iMtwriaid  whMhw  ta  «Im  iavMllgiiUM  of  dtaftad  taato  tnth  wmM  tw  bMl 
ilM  I7  attotring  Mth  ol  Um  aoatoikUag  pmUm  to  knew  bate*  Um  UM  In  wImI 
MMMT  m4  bgr  whtt  artdtoM  Us  advMiary  jiwpoaad  to  wtabHafc  btoowa  oaM,  argtUMota 
itMaw  Mifbt  arigiit  a  /Hari  ba  addaoad  la  Mpport  af  Um  aAnaatlTt  of  Uila  haportant 
IHtba.  Bxparl«Ma,bowafar,  baaihowa— or,atl*ail,Coarti(»f  JaaUoainUiiaeoanlry 
Ml  ifaa  Um  priael|ila— UmI  tba  potalMa  ariaebiala  of  larprlaa  at  a  trial  ara  mora  tban 
iHi(«balaaaad  hj  tba  daaftr  of  parjurjr  wbieb  aaat  iaaritabljr  ba  iaearrad  wban  titbtr 
p^  k  ptnaiktid  bufon  a  trial  to  know  tba  pnoiaa  aTldanoa  againat  whteb  ha  h««  to 
IG1I— '  Aad  aaaofdiagly,  ay  tha  aattlad  nlra  ci  CoarU  of  Jortiaa  in  thia  oonntrjr 
(tffnmi  m  «aU  aa  aokaowltdead)  aaeh  party  in  a  eaaaa  baa  thrown  apon  him  Um  odim 
tf  MpportlBf  bk  own  aaaa  and  naaUng  that  ol  his  adTsraarj  withoat  knowing  bafonhaad 
W  wiMt  tridsaaa  tba  caaa  of  bla  advarsary  la  to  ba  tappisrtsd  or  bis  own  oppossd." 

IMO^  L.  C.  B.  AUKftr,  in  C<m^  t.  Lmitm,  4  T.  ft  C.  IW,  IfiS:  "A  party  has  a  right 
tells  a  bill  a(  dksorary  for  tha  porpoaa  of  obtaining  aaeh  fasts  as  may  Isnd  to  prova  his 
mn  sad  If  thoaa  fasta  ara  sitbar  in  possssaion  of  tbaotbar  party,  or,  if  thay  oonsist  of 
iluwiats  In  possssslon  ol  tha  otbar  party,  in  wbleh  ba  sithwr  hM  an  intsrost,  or  which 
lisd  to  psora  Us  saast  and  hara  n«  ralatioa  to  tba  saso  of  tba  othsr  party,  ha  baa  a  right 
ta  ks«a  tbsm  pwdaosd,  aad  ba  OMy  RU  a  Ull  of  diaoorary,  in  ordar  to  aid  bim  In  hkw  ar 
is  tfaity,  to  nUUt  thosa  doenmsnta  in  aridsnes,  or  oonpal  a  sUtomsnt  of  thosa  faeto. 
Bsl  dsss  It  aat  nat  tbaraT  Haa  ba  a  right,  aa  against  tha  dsfsndant,  to  disoorer  tha 
Mrndsnt's  sasaT  Doaa  any  aass  go  Um  Isngth  of  that?  SoomUbms  tb«  oassa  transh 
my  aiaeh  an  thosa  lladto ;  but  if  yon  taka  ths  qossUon  as  a  mattar  ot  prineipla,  has  a 
■ss  s  tif^t,  or  Is  II  aooaistsnt  with  oommoa  jnstlos,  Uwt  ha  sboold  ftla  a  bill  to  diseoTsr 
tks  drfendant's  aase  T  Ths  gronnd  on  whieh  he  fliss  his  bill,  is  to  maks  tha  dafsndant 
iMsm  what  is  malariai  to  Us  (Um  plainUrt)  eass;  bat  be  has  no  right  to  say  to  Um 
Mndaat,  'Tall  ma  what  psitr  titla  is— toll  m(.  what  yoar  ease  Is— tell  ma  how  yon 
■Ha  toprora  lt"tdl  aM  ths  aridenoe  yon  bara  to  sapport  it — disek)sa  ths  docnmanto 
}aa  lasan  to  maka  asa  of  in  si^port  ol  it  —  tstl  bm  all  tbssa  things,  that  I  may  Had  a 
Isata  your  titla.'  Sarriy  that  Is  not  ths  prinoipls  of  a  bill  of  disoorary.  And  it  yoa 
look  sttbs  easss,  yaa  will  iad,  howarar  tbsy  may  occasionally  trsnoh  on  tba  Una  of  dia> 
iiaatk»— yoa  wUl  tad  that  h  tha  great  Una  ot  distinetion." 

1877,  Fralsssor  C.  C.  LmgitU,  SMimary  of  Eqoity  Pleading,  f|  68,  50, 18],  171, 173: 
"Wlistsrar  ths  fdaiatUI  daas  not  sncseed  in  prorlng  in  this  way,  i.  «.  by  oompelling  the 
Mwdant  to  admit  it,  be  most  prora  by  the  tssUmony  of  witnissss  or  by  docnments. 
The  witacisss  ara  azamined  iu  wrtthig,  and  saeraUy,  and  none  of  tha  tetUmony  is  pab- 
luhad  antil  all  lbs  witnesasa  bara  bean  axamiaad  on  both  sides.  Tha  only  informatiou, 
thsrefors,  that  Is  giren  to  tha  dafsndant  to  enable  him  either  to  eross  examine  tb'  t>lain- 
tiffi  witnessss,  or  to  sNat  the  plaiatiiTs  evidsnoe  by  examining  witneasss  on  hu  own 
behslf,  H  what  Is  eoatained  in  Um  bill ;  except  that  the  defendant  is  also  entitled  to  be 
informed  of  the  nunes  and  addreases  o(  the  witnessss  examined  by  the  plainUS.*  It 
iMiBs  clear,  tberafora,  that  .the  bill  oogfat  to  sst  forth  all  the  eridanea  in  detail  wbieb  is 


*■  It  kM  absady  bssn  notsd  (|  4)  that  no 
sawnpl  if  mads  la  this  ttaatiaa  to  dMd  ia 
MiUwHk  the  rate  or  STidsBcs  hi  Chancery  i 
tkn  an  rrfmed  to  ben  aMNly  as  fllaatiatira. 

*  TUi  yanid  SM^Uoa  toths  geaaral  rah 


was  almoat  nnllifled  hj  the  ciiemuitanre  that  the 
eiamination  of  the  witnaaaaa  was  held  in  aeeret 


by  aa  oAcer  i^oa  written  interrogatories  pre- 
pared baiorehaad  by  the  partica  (ante,  1 1M7). 


IttM  XOnOI  OB  DItOOTBBT  Of  IVU»B»U1.      [Cmap.  UH 

UUmmihtm Mb4»-  to  Mm  tiriUtmtt  *  ltM[ki  iiihilirtlt,!  «,rt.i 

.  .  .  hiiliily  ll»  wlwiy  W  m»,  to— wr.  Imw  Irirta  jtmn  far  Mw  ylriimf  .  .  j^ 
■■t  wylrrt  f  m»»B  niiillMllir  wi^  — y  il  M»  wIIiimim  wM  wwr  K  W  U  perminwi 
I*  Malt  m9  ntii  wUm  m  latwai  la  pivfs  ky  •HmmM)  m  tftMagatilMd  from  Um 
kj  wbMi  Umtm  laka  F«««4t  m4.m  iMa  Mk«  It  lniyMtM*  for  h«  .„ 
Hmh  a^M  Mm  illitiiiM  la  tta  MM,  ka  la  pamMtad  taaauBla*  Umi,.  ..p,,, 

»■>■ ■aliilw.  airf  lat  iw  irfiBiinHa»a>aa>IUad  laaaayy  at  tiw  itn^ml^i. 

la  Ika  laaliilMllial  tamiU,  m  kaa  baaa  aMa.  Oi  4a«NBMitanr  •vM.-im.  !,« 


la  ha  aaaanrf  to  Um  >lnila|»  w  UmI  Mm  atftama  paito  ia  aal  a«t]r  (anUlMd  »iu,  , 
aayy.batlM*lkafktalanpartBa%tolBaraMlkaori|«aaiat  aM  MUa  lataM  to  U  lorrKi 
apaa  princlplat  for  H  ti  aal  Mm  paMay  of  Mm  alfU  taw  lo  kaap  Mm  pailiia  in  lgoor»ne«  g( 
aatk  oUmt'i  twUtmm  wM  it  ia  nai  at  Mm  iMariaf;  aad  it  la  ealy  lapiMaat  parjan  ai.a 
aaberaaMaa  of  patjary  Ikal  Mm  iMltoaay  af  wHaaaMa  ia  kapt  aaant  MMii  aU  Um  wiUitM. 
kaaa  baaa  asaaMaad,  — a  laaaaa  vkiak  laaaH  la  kava  HtMa,  if  aay,  appMaation  to  duriiiM» 
taiy  afidaaaa.  Ia  a^aity,  kawarar,  tka  pafMaa  ara  aafar  aatlMad  to  iaapart  Moh  utWi 
doiaaiiaia,  aar  to  ka«a  ««plM  at  Ikaa,  aar  la  aay  way  to  kaaw  Ikair  imeiw  eootrtiu 
aaUlUMyaiaiaa^apoaMMbMwiaf.  .  .  .  [tt  ia  Iraa,  tkal]  a  plalaMf  in  aqaUy  U  outiUea 
la  Mm  kanalt  of  all  tka  atidtaaa  ia  Mm  Mtadaafa  jieMmioa  wkiab  will  aW  |,im  in 
pro*iiiff  Mm  allatalieM  of  Mm  bUI,  wkaMMr  aaak  wHaaea  aaaM  of  Mm  d»fni<l«Bi'. 
paraeaal  kaawMfa  or  ba  aoatalaad  in  ANaawBH  or  wiMapi  .  .  .  [and]  m  muit. 
faralakMaetfrMlBMaaabywkidiatriteraaaabtala  aa  laapaatioa  of  hU  «fr^r»iryi 
daaoBMBtary  artdaaea  bafera  Mai  ar  kaariaf,  altampta  ka?a  oflMi  baan  mad«  tn  aceom 
pHtkMMobJMtimHnal^aadlllagiMaMMy.byManaofdiaaafaryi  aad  ■orootim^.  .uek 

attaapU  bara  bMa  aMawdad  wiMi  if ...  Vol  aaly  bava  aattora  tn  aqalty  cihlnr. 

orad  to  avaU  tkaaMalraa  of  dtMotiry  aa  a  aMaaa  of  oUainlag  aa  laapcatloo  of  tMr 
adfanary'a  doaaaMotaty  afidanaa,  bat  tbay  ka««  allaaiplad  by  Ika  laaM  aMtiit  tn  obtain 
laformaMoa  goAaraUy  aa  la  MMtr  adrcnary^  oaaa  or  dafaaaa,  bayoad  what  wm  dincloMti 
by  bia  plaadiagti  aad  Ibaaa  atlaaipt*  kata  waHMai  laaalvad  ooaatnoaoaa  from  th* 
Coarla.  aad  aapaaiaUy  froM  a  Maab^ilad  pawaga  in  MUfofd  i  'Tka  pbtiutifl  hu  ■  rii^t 
loadiaaofaryof  Mm  aaaa  oa  wbiab  Ika  dafandaat  raHaa,  and  of  Ika  maDnar  In  which  be 
■aaaaloaapportii'  Bat  Wigiaai  kaa  ikowa  aonehHli*^  Ikat  aay  aaah  right  ii  whol(f 
foariga  ta  Mm  priaaiplta  a<  diatovaiyt  and  Ui  Tiaw  kaa  baw  atolad  by  Lord  Bomiltv  it 
a  waU-oonridaiad  JadguMnt." 

It  ia  trae  that,  to  a  limited  extant  (noticed  pott,  $  856X  the  lesult  of  a  bill 
of  diacoverj  would  namllj  be  the  larelation  of  aodie  portion  of  information 
not  before  known  to  the  applioant  Bat  the  genenl  tiieory  remained,  and 
the  rule  wm  atrioUj  enfnoed,  that  the  mirtnuft  own  evidence  wan  not  to 
be  revealed  on  a  bill  for  diaoovery.  In  abort.  eqnitnUe  diaoovery  involved  no 
more  tiian  the  negation  ot  the  party'a  jnivilege  at  oommon-law  trials  not  to 
teatify  againat  bia  own  oauaa,  and  waa  not  intended  to  give  relief  against  the 
common-bw  principle  which  refnaed  to  exact  before  trial  a  disclosure  of 
the  tenor  of  the  evidence  intended  to  be  given  for  hia  caaae.  Moreover,  t!ie 
tedionaneea  of  a  Mil  in  chanowj  oame  ultimately  to  nullify  in  great  pirt 
whatever  of  eCfectiveneaa  belonga  to  it  in  theory. 

f  1847.  PoUoy  of  tta  Bmaptioaa  to  the  Sale  (Aoeaaad  Paraou ,  CM 
Patttaa;  OoewMnla;  OteaaMtaatlal  andanoa  at  COwnetar,  ato).  It  bus 
been  aeen  above  (J  1846)  that  'itui  comnum-law  doctrine  was  open  to  sub- 
aeqnent  modification  on  one  cf  two  grounda,  namely,  either  when  the 
overbalancing  danger  of  fumiabing  ar  nnacmpnloua  opponent  with  the  op- 
partunity  of  fraud  could  be  ignored,  or  when  thia  danger  could  be  found 

MM 
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mUtt  aoMiwntivtlj  trifling  magnitada.  Tbt  flvat  gnwBd,  it  ia  tnw,  oonld 
!T.i*  ^.^**^  '^Jf  by  foro.  of  •oma  povarful  monil  aaBUmaat  or 
^*T^*-       "^  **  ■•  *o  •«*  irraepaotiTe  of  iamadiata  axpariaaoa 

«  of  laaaoniiig ;  whik  tba  aaooad  gnwnd  would  ba  raaohad  in  diiaui  aipari- 
Mo^wtth  rafaiMMia  to  tha  aatul  opantioo  of  iIm  mla.  In  both  of  thaaa 
wjra.  tlMB,  a  chuga  haa  ooma  aboat' 

(1)  ^miumI  jmwHM.  In  tha  flrat  plaea,  linoa  tha  eloaa  of  tha  1700b,  a 
paaial  malaiMt  of  •eaUmant  towurda  aoonwd  parwMia  ia  eriminal  oaaaa 
hM  oeeomd.  Thia  modam  attitoda,  alr^.. ! ,  T>ti«!ad  ia  othar  aapaota  (ante 
H  57». ««).  haa  aliaadj  run  iu  lagitin.  u  vur^o,  and  in  now  an  aaachion- 
im;  batito  awrka  naiaia  ia  tba  inb  it^  r..  r  ♦»  ,,,, ,  ^j  ««anition 
Itila  piaaaat  baaringa,tha  afllMit  ia  tu  iudu..,  un  <<  iie:|)  : 
mmmi  paraon,  who  ia  thaorj  of  !iw  u  liu.n  ■  .  •  Th..  . 
foUj,  ha  aiay  ba  cUapoaad  and  ar  iMchJ  t„  i  -uj^r  with  wiui. 
iMtaie  ftika  avidanoa  in  dafanou,  >..i.  ..'herw-'se  rt,  aj'sus. 
hniabad,— thia  danger  (naqnail"  .  i;U 

ddftaratalj  risk.    Tha  detarad  .  .  in  k-j. 


ujr  cost  tha 

gar  that,  if 

«,  to  mann- 

'te  aid  thna 

ao''  w     ■  n>^^,  or  at  laaat 

'  ) th"  iiiti  .(.eiit  accused  has 

iadaoad  oa  to  aid  him,  at  aajr  ooai.  vt  Mxouqm.yi  ig  Jougers,  \>y  giring  him 
far  Botioa  of  tha  parMMM  to  ba  callad  as  «iuir  i«:o : 

MSI,  Sir /«Mi  F.  aitphut,  Histetjr  of  Um  Cr  n.i.m'  1  a^,  i,  aas.  IW:  -1  doaot  tUak 

mt  |Mt  af  »b»  o»d  prowdiirs  ofMrMed  aors  h*r-  ,'.       „.  pH  .  n.  n,  thw  tbs •ummarr 

'TJ^^S'  jostloM  of  ths  pMMM.  soting  fivqiMntly  ths  port  of  dotMitire 

mtm,  took  tlMlr  •xaminations  twl  oommittad  Umib  for  trisL    Ik  was  •  oonaiMt  aod 

T^^^  w-omWs  topio  ol  oompUInt  b,  th,  prisoom  who  wm  tri«l  for  tte 

hfU  ilot  that  Umj  Iwd  boon  takwi  witboirt  wamnt,  k.pt  eloM  priKmon  from  tlM 

Hat  of  tMr  srrwt,  and  kopt  in  ignoraooe  of  tho  oridMios  agaiut  tiiom  UU  tbo  wit 

MMDt  mhm  tboy  w««  brought  into  Court  to  bs  tri«l.    ThU  b  Mt  in  a  stnMw  U>fat  br 

f*J!!l??**  "*  yH"*  «»• '  Anno,  0.  «,  1 14.  qnotod  i^.  .Ikming  a  Urt  ofwitaM.^ 

ktaMMM].  .  .  .  ThiswaioonaldmdasaaoxtnKiniinaryoJfortofUbonaitv.    Itprorw, 

.1^,I^7T.;!  tbs  baglnnlng  of  tbo  oightoontb  otntnry,  and  sftor  tU  ozpothooo  of 

Ik  MO*  tfiabbddwulsr  tbo  8tnarta.it  did  not  oeeor  to  tbo  LagUatoiotbatru  a  aaa 

''  ^  ^  *^  ***•••"••  •*  •*«'•*  *•  ■"»"  bsforriiaod  what  tba  sridonoo  againrt  bim  i^ 

ladthatitdVlapiioartBtbaw  tbat  to  lot  bIm  know  oron  what  w«o  thonamoa  of  tbo 

«ttaMwwtswgi«atafanM  tbatitoni^ttoborsstrTod  forpsoploaeansad  of  a  erino 

iwwMebliglalatowtbowsalTosorthjirfrkndaandeoonooUonswoioHkolytobo  proso- 

wM.   ItwaaanatlarofdiroalporMmal  intoraat  to  nunjr  sMmbm  of  Fkriiamtnt  that 

M^fer  poiitttal  ofMMMO  abottM  not  bo  groady  unfair;  but  tbor  wot*  oomnaratiTdT 

ta4U«.»t  M  to  tbo  fato  of  p«,pU  aoMMd  of  d>^^p«t.alin«  or  J^Jtary  or  mJZT!^'. 

fTta  priMMMT]  was  not  allowwl  aa  a  mattar  of  rl^rht,  but  only  as  an  oooaaional  azoaptional 

imr,  .  .  .  to  iae  bia  [own]  witnaaasa  or  pat  tbeir  avidsnao  in  order.    W'lon  bo  eamo 

irto  Court,  ho  was  sat  to  «gbt  tor  his  Ufa  with  ahaoUitoly  no  knowlodgo  of  tbo  OTidMH» 
tokprodugedagaiaatbim"*  —  •»««boo 

a  N*J"io'^*ifr''i2^^'^*''«^'     '««««»««'««•  f-»«m  which  lan  ri«  to 
BHebr.  10,  ts  K.  W.  150:  "Tha  oommon  kw     that  raproarh."  * 

T«kiii.— n  2|gf 


f  184T  NOTICE  OB  DISCOVERY  OF  EVIDEIICE.      [Chap,  lxii 

AU ,  this  hM  obanged.  with  the  spirit  of  the  timet ;  the  extent  to  which  the 
change  h«  eflbcted  the  Uw.  by  eatebliriiing  an  exception  to  the  common! 
l»w  pnnciple,  u  later  ex.:.mined  in  detafl  (jpott.  |9  1860-1866).  That  the 
modem  tendemees  for  accused  perwna  has  been  the  eflbotire  motive  for  the 
change,  and  that  no  disposition  has  yet  appeared  to  abandon  the  common 
law  attitude  where  this  motive  does  not  operate,  may  be  clearly  enouoh  seen 
m  two  arcumstances.  namely,  that  no  such  aid,  by  requiring  notice  of  the 
names  of  witnesses,  has  been  extended  either  to  the  prosecuting  officer  in 
criminal  cases  or  to  the  respective  parties  in  civil  cases. 

(2)  Civil  partita.    In  tiie  next  place,  it  has  come  to  be  dearly  perceived 
that  the  danger  of  improper  tampering  with  witnesses  is  toully  lackinc 
where  the  desired  witness  is  the  party  himself.    By  requiring  him  to  state 
m  advance  his  testimonial  knowledge  to  the  opponent,  we  do  not  expose  hii, 
testimony  to  danger,— simply  because  he  is  himseU  not  open  to  tamperine 
as  a  witiiess,  and  because  Uie  risk  of  a  manufacturing  of  oounter«vidence  h 
no  greater  than  would  otiierwise  exist  in  any  case.    There  is  therefore  no 
objection  to  a  prior  disclosure  of  his  testimony  to  the  opponent    This  much 
was  indeed  conceded  from  tiie  very  beginning  in  the  Court  of  Chancery  by 
the  allowance  of  biUs  of  discovery;  and  to  that  extent  the  law  may  be  said 
to  have  recognised  always  this  ej^ption  to  the  general  rule.   But  this  excep- 
tion  failed  of  recognition  in  courte  of  common  law.  by  reason  of  a  distinct 
principle  there  obtaining,  namely,  the  privUege  of  a  civil  party  not  to  testify 
against  his  own  cause  {pot.  §  2217>    When  the  time  came  that  this  prin- 
ciple was  abolished  and  an  opponent  could  be  compelled  to  testify  on  trial 
It  was  easy  to  perceive  that  hu  intended  testimony  should  also  be  made' 
available  before  trial  (as  it  always  had  been  by  biU  of  discovery  in  chanceir) 
Accordingly  the  one  change  was  everywhere  found  accompanying  or  closely 
foUowing  tiM  other  (i»K.  §  1856).    The  desirabiUty.  and  at  the  same  time  the 
safety,  of  making  this  requirement  was  well  expounded  by  a  liberal  judge 
rome  twenty  yean  before  the  change  was  actually  made  by  legUlation  in 
England;  hu  reasoning  resU  on  both  of  the  considerations  already  noted 
{anU,  §  1846.  par.  a  and  6),  but  especially  upon  the  seccmd  of  the  two : 

im,  L.  0. 3.BM,  SMOBd  Report  of  the  Common  Uw  PrM*ioi  Commii.ion«r., «, 
««t.i^I!?**  *•»»••««••  wy  •«««>  be  brought, evwi  befoie  •|>p«inu.ce,  either 
pM^totl««M.«a,,,«to,ono.»h  th.  other.  ...  After  ««h  vllninUion.,  in  , 

!I!!f.!i'"?"l!n!r?.!^"'"y***"*^**" '»••*»'«'*«>•  Th.  whob  of  tu 

MM. of  eMhpMtywiU  befall, di«lo.«l.«id  K>UiiiigwiU  iwmIb  bn  jarias  to  do  but 
Z.*^  ^^^  «M»  which  dfl.«d  on  cinmmrtMKWio*  whfc.httiepwtie.baT. 
^!J^^^^  •""*  ''"^  «•  *o  be  p(ov«I  by  witaMMS,  Um  pertie.  will  fma 
<hM  nuiina^  dlMow  Um  netoie  of  Umw  eirouMtaMM,  and  Meh  side  wUl  con.. 
preperrf  to  m^M  the  b«rt  of  UmI,  wapwrtlv.  mm.  Th.»  wUI  imnain  no  pnstenee  for 
eompUiniiiC  of  rarpriw.  Some  peiwna  think  Uiat.pMtiM  ihoald  not  know  «u!h  others' 
ParUet  know  Meh  otiieis' esM  in  the  trial  of  Imms  from  ehaneery ;  and  when 


1 ,  (      i^ 


ELlkh^  ni^^b.  JC^RISl."??  '^     ««•  of  •I'rfaWoMr  letter  00  the  Bill  to  illow 
ofTra.tUsMMittolMth*<avoriMaadpoww.     Bwiiw,  isse,  Woita,«t  ISSS./ M»).    ^ 
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MHMTMwia  (M  u  lor  wMt  of  proof;  othcn  are  mU  «d  by  their  •ttomieL  who  Rft-r 
WMiaMerTea  uem.     J beae  are  the  waya  in  which  parUea  deoeive  theniMlTei  »  .» 

^tr  rK^-'«^-^^^^^^^  t^.»  the- 

-«dhwJmJuii.  k   i  •    ^  \.   ^'••'•''«"  ''""P  tte  partiea  to  their  nniei  aa  aoon 

.li '".  ""•f*P^  "  «>«'tw  than  oun,  for  uo  man  can  produce  a  written  inatrument 
« tria^  without  having  prevlooaly  .howu  it  to  hi.  ^Jver^nf  For  Ca^of  Ua"«rt^ 
t^^tUTZ^^  "^'ri  "*"^"  P«.tr~.  J^for  the  ^U  lei^  Tf  pS 
rZ.  irSm^\'ufff  '"  ^^^^  "*•  oin,um.Unce.  of  which  will^^ 
(fpniw  par^,  aa  my  eltent,  the  defendant,  meant  to  nonsntt  his  adreraarr  in  irreat  «lvl. 

ETTn  Mita^nSLf^i  i.  **..°°*  '*^'  **  *~"''''  *<•  croea^xamine.  which  would 
iTbTt  J  11  .wT??^-    ^"^y  »  waa  it  to  addra«i  the  jury.    I  acknowlediwd 

IZ^  »h^  bad  been  .worn  on  the  other  ride,  but  add«l  th^  it  wm  all  u^^ 
Site^  *".•*'•  '.'**'P»  '"^  »^  »•"•'•  "^'""^  ^  been  Jaid  tothe  t^:^ 
2tTZ3!:L"^!L'"'"°*^r!:  Th..um«,ughttobenH»Weddidnot«cS 
^SttTll!:^/  •h««qH>n«*  could  not  hare  been  Urn  than  a  hundred. 

isa,  C«a»M»  £«•  Praehc  CcnmiuioHerB.  Second  Report,  86:  "  Aa  to  facta  within 

Ltv'^^f '".^Tr  ?"'i'*«  ^""''••"  ••''  ^  ^  power  of  ^;ri?„'; 

u^'  T^*"  '"•'?*'•  "••'  '•y  "*  •«*"'  "hMge  [of  1851]  in  the  law  e^^h  party  m« 

^^^tZ^.^^T*  •"-'•"•"'y-  »»  '•""ot  rea«.nably  be  expected  tlit  a 
Cir^lr^'^  ^^  .dj.ra.ry  may  be  p„,pared  to  .wear,  ah^ll  put  .Tadvera.  anS 
ST^  F?r1rl„^''^*Ar*''°"*  '"''"'f  had  any  opportunity  of  preTiou.  inter- 

"cwnwiu,  UM  fmttj  daairinK  It  h-  now  no  alternatiT.  but  to  rMort  to  a  court  of  equity 

9i00  '■ 
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W«  IwT*  DO  iMriUtion  in  mlnf  thiU  this  i*  aMocatlMr  wioar.    W.  atwrt  u  .n  indi.. 
paUbla  prop(Nitioi),.tliat  tm^  Conrt  oo^t  to  poMMi  within  iHdf  *  th*  meMM  of  J^ 
iMering  oompleto  Joitio*  within  tU  MO|ie  of  it*  juriadietioa.  .  .  .  Thit  opportunity  f«i 
•xMBiwUion  prior  to  the  triiU  wlU  bo  oMf ul,  not  only  for  tho  purpoN  of  diMoveriur  ttZ 
«tclMl»riy  in  tht  knowl«dgo  of  tho  <9>pooito  pwty.  but  m  the  ni«.u  of  .pariL  u! 
troabta  and  aspooM  of  prodndng  erMenoo  of  faolo  whieh  bo  may  be  pr«pu>Ml  to  ad.niT 
while,  on  the  other  bud,  it  wiU  tend  to  make  more  elearly  nuwifeat  the  matter,  »hLh 
ai«  alone  in  eootaal  batwem  the  partiea.    In  aome  eaaae,  aueh  a  pnliminary  di«over» 
may  ejen  •Kogathor  obviate  the  neeeaaity  of  any  trial,  by  oonipelUi.g  th.  one  ,,aru  Z 
the  other  to  admit  faeta  deoirfvoot  the  eaae  upon  the  merita,  ao  aa  to  abow  tiiat  t,Z 
weding  to  trial  woaU  be  a  mere  abuae  of  the  fonna  d  juatiee.    A  power  of  p«li,„iuV; 
diaoorery  woaM  Uliewiae  tend  to  expoee  the  motirea  of  grtMindleaa  aetious  brouaht  tZ 
Texation,  and  of  onfoanded  detaneea  aet  «p  and  peraiatad  in  for  deby.    It  would  more- 
orer,  haw  a  moat  wbcdeaome  offaet  in  pmenting  falae  pleaa  from  being  p„t'on  g«, 
record;  for  m  aoon  aa  the  eiamination  of  the  party  had  made  manifeat  the  falsehood  of 
the  p  ea,  a  Judge  might  be  »fplM  to  to  diaallow  the  {deeding  at  the  expense  of  tl>«  p^t 
iJeading  it    If  the  rery  exiatenoe  of  aneh  a  power  had  not  the  eObet  of  preventinsTh. 
iieoeaaity  of  ito  exeitdae,  it  would  at  leaat  aid  the  Court  in  extirpating  frivolous  »nd 
improper  Utigation.    We  propoae  that  either  party  in  a  cauae  ahall  l>e  at  libertT  to 
deUwr  to  the  oppoeite  party,  prorided  aueh  party  would  be  liable  to  be  called  „  , 
witneaa,  or  faia  attorney,  written  qneetionaon  the  aubjeeta  on  which  diMorery  it  Muiriif 
and  to  require  aueh  party,  within  a  time  to  be  fixed,  to  anawer  the  question*  in  writing 
upon  oath,  awom  and  filed  in  the  aama  manner  and  under  the  aame  wncaon,  i„  case  of 
falaehoo,^  aa  an  aOdaTit ;  and  that  (he  party  omitting  to  anawer  within  the  p,««riW 
Unie  ahall  be  aubjeet  to  the  eonaeqnenoea  of  a  oontempt  of  the  Court.    But  we  bv  no 
meana  pnqnae  to  owfine  the  power  of  intenogating  aueh  adrarae  party  to  the  written 

"*2^°I?*.*^*^  "*•"**  *"•  ^*  *'"''  *•*•*  *"  """y  ««»  •"  opportunity  should  U 
afforded  for  oral  examination.  At  the  aame  time,  eare  lunat  be  taken  that  the  iK,wn  of 
peraonal  examination  be  not  abnaed  by  being  made  a  meana  of  vexation  and  opn«Mi„„ 
when  WMd  agaiaat  weak  or  timid  peraona.  We  propoee,  Uierefore.  not  to  leave  it  at  th^ 
option  of  a  party  to  demand  aa  oral  examinatfoo,  but  to  give  Uie  Court,  or  a  judge,  dia- 
eretion,  on  ti>e  appUeation  of  eltiier  party,  in  eaee  of  an  iaaulBoient  anawer  to  the  written 
qaeationa  b^ore  referred  to,  or  in  any  other  eaae  in  which  it  niay  be  made  to  appear 

eaeential  to  JMtioe.  to  direct  an  oral  examination  of  tiie  oU»er  party  before  either  a  ute 
or  a  maater  of  the  eotBt."  '  ^ 

(3)  Doeumenta,  ekatUUy  pnmmt.  In  thfl  next  place,  it  has  come  to  be 
acknowledged  that  the  danger  o!  improper  tampering  with  evidence  by  aa 
unsempulona  Disponent  is  of  comparatively  small  probabUity  where  the  evi- 
dence in  question  oonairts  of  documents,  chattels,  or  joemises,  in  the  first 
party's  own  possession.  To  allow  the  opponent,  under  proper  safeguards,  to 
have  prior  inspectiim  of  these,  and  even  to  take  a  copy  of  documente,  cannot 
endanger  the  integrity  of  the  object  Nor  can  the  warning  thus  given  create 
any  substantial  danger  of  procuring  perjured  tesUr"  y  against  the  execution 
of  the  document  or  other  facts.  All  the  justic  assisting  an  innocent 
opponent  may  be  attained,  without  any  ai^nedaL  *  of  furnishing  the 
mMns  of  fraud  to  an  unprincipled  one : 

1831.  Cmmon  r^m  PraeHe*  CeanMsmMra.  Third  Beport.  t  ;  «'  The  present  practice 
of  prafert  and  oyer,  tiioogh  in  ita  pnamt  form  ehargeatde  witii  many  defects,  is  iu  iu 


«  Thia  me 

of  I8S0,  Second  Beport. 


iW  »»*««-  i.  dW  upon  to  .^tr  hI  ««  JS.^**'  "^  ■"~'^'  »'  P«»«ri»V  • 
Mgr  Kith  to  know  Um  mubw  of  Ui«  .nhZriWr!^  •jtor^ion  lino*  it  wm  Maoutwl.  He 
•M.M.    He  m»/piWTfo«,d  hL!Lf    ^  «««»«»t«Doe.  under  which  it  wm 

rtidihi.«ire«,;i!rsrohtrt^  JijS*::::: «??» «»ep«,i  of  th.  i„.tnu„i" 

i.  pint  ^  Uw^vwe  hto  :S  « l^in"':? 2",!'^  •*'^  ••»"  '*•  '»-1WHy 
rS  ii:^''^  t!"^  •*- '"  ••"«•'  P«'^  wo«w£ti^„;  ,  J!,'  «•"•«•  no  good 
■Md  MA  abo  be  made  of  .ay  other  ln»trun»nT„VJ?^  !  '  .'*""'  "'  °*'^  *»d.  " 
•Oipd  to  be  or  which  m.y  be^^L^i T K  ^iut^' «  '««*=ril>ti*.  which  fa  either 
«mU  jmTMit  the  delav.  md«,V^m„j  .,„  ^  •   *"»"«•    Soch  m  .Itenrtion  of  the  law 

th.  middle  of  the  imlCZuonU^T^'f'^  *°  '*"  P"^^'  ^«'P«-    «»«« 
fonnorother  («.*Un859^86?V  tW   ';"«1'«'>^«««%  Provided,  in  some 

lSr«d  such  L  SS  i.  IX  llS^  ""r  ■*'  •'  "  *"  ^  «™"^d 
the  poMeMort  .ubseJ^nruS  of^e  Tj   the  mdaspenaable  condition  to 

[V  JJoeumeaU  at  the  trial.     One  of  tha»>  t«.#.  ..  j„    .l 
(J)  jtttt  mentioned,  on  an  apprecktil  tJT.  T^'    -  *'  '*'*'  '^^"^  "^ 
Piwtically  no  dan«r  of  ab?«Tv  J^l  ,*  "'**"'  °"^^*»  'h-«  « 

th.mo«\he  Jt^^y.  tZ  ci  the"l^'^  ^^  oppon«t.and  that  fur-    - 
.iunuge.    WhereVS^SiTjiiiljrr^?'^' "''**'« ''°'«^ 
»ilK,ut  to  be  used  h^^ZlLl^      ^  ^*  **""  ^"^^  ^  ^  ^l-  ""d 
i.«the  opponenrtoVnZ  t  ^il"t^  "''.T  *"  "'^  **  ^'»"»»'  «"«*- 
Hj  the  docun^ntrrrL^^or  ^r^S^T^l^  *°  ''""  '^  '^^  ^^ 

W»ent  any  opportunity  fo;f™rd.TrrompSs^hfZ  ^^7  f"  ''''' 
>imuge  of  concealment  sincp  it  i«  J  J  ^  ""*  P"*^  ^  ^°"  «ny 
rf  thecal.  ASngf;  th^  ouwl^.  .1"  ."T  """'*  '*'°"  *^«  ^^"^ 
^l^^-^-l^h.  ^le^ietVr^SredT^L^^  '  °°"^^'^"- 

i^ZTt::i::^ji^^^^  ^^  ^-S- noticed  .i..dy 


f  1847 


NOnCll  OR  DISCOVEBY  OF  EVIDENCK.        [Chap.  UII 


Tvle  must  ordinarilj  be  invariable,  i. «.  that,  tbovgh  there  ia  juat  ground  fur 
•  notice  where  the  intended  eridenoe  ia  false,  yet  the  sitnaUons  in  which  the 
evidence  is  probably  false  cannot  be  well  discriminated  by  any  deiinition 
from  the  situations  in  which  it  is  probably  true,  and  therefore  the  require- 
ment  must  be  either  for  notice  in  all  oases  or  for  notice  in  none ;  and  iht 
common  law  chose  the  ktter  alternative.  If  this  assumption  is  erroneous, 
and  if  any  such  situation  can  be  definitely  aseertMned  and  marked  o.f,  tlien 
there  is  sufftcient  reason  for  making  ui  exception  to  the  general  rule  and  for 
requiring  notioe.  Now  there  is  at  least  one  such  situation,  namely,  where 
evidence  to  impeach  a  witneas  consists  of  particular  act*  of  mueonduet  ur  pur- 
tieular  faUUit*.  Here  it  is  obvious  that  there  is  the  fullest  opportunity  of 
falsificatiou,  with  an  absolute  impoteuce  for  the  opponent  to  expose  it.  Fur 
example,  if  a  witness'  character  could  be  attacked  in  this  way,  the  witnesses 
might  on  the  trial  falsely  place  the  misconduct  in  New  York  or  Texas ;  th«r 
might  falsely  date  it  in  the  past  month  or  five  years  ago,  and  they  mi^'iit 
falsely  specify  it  as  forgery  or  murder  or  larceny ;  and  against  these  fabrica- 
tions of  place,  date,  and  conduct  the  opponent  is  totally  defenceless,  because 
he  cannot  even  guess  befoAhand,  in  the  wide  range  of  space,  time,  and  crim- 
inality, what  the  tenor  of  these  fadsities  will  be.  Such  an  absolute  immu- 
nity for  falnhood  would  not  fail  to  be  availed  of  by  unscrupulous  parties,  and 
the  conseqi»nces  would  be  monstrous.  This  was  long  ago  perceived  by  tlie 
common-law  inr^nea.  That  is  the  way,  said  Chief  Justice  Saroggs, "  to  accuse 
whom  you  piaaae,  aad  that  may  make  a  man  a  liar  that  cannot  imagine  this 
will  be  pvt  to  Um ;  and  so  no  man's  testimony  that  comes  to  be  a  witness 
shall  leave  himadf  safe."  * 

It  might  have  been  supposed  that  the  consequence  of  this  policy  would  be 
a  rule  permittag  such  miaocmduct  to  be  offered  in  evidence  when  notice  of 
time,  place,  and  conduct  had  been  given  beforehand ;  and  such  a  rule  would 
probably  be  mcnv  desirable.  But,  instead  of  this,  the  simplor  measure  of 
absolute  prohibition  was  adopted,  —  a  result  due  clearly  enough  to  the  fact 
that  other  reaacna  had  also  a  bearing  on  the  improf^ety  (rf  i«eiving  such 
evidence.^ 

§  1848.  XMrtiMttaa  bslws—  a  Bide  of  ■iiasa—  wmA  m  Wtaim  af  Sroeedm 
or  VtmmUmt.  The  sole  quastioa  here  for  Uie  law  of  evidence  is  whetiur, 
because  of  snrpriae  or  lack  of  notice,  certain  evidence  will  be  excluded.  If 
no  such  effect  is  given,  then  it  ia  to  be  nid  that  the  ruka  of  evidence  are  n 
longer  involved.  But  tiie  policy  of  guarding  against  mlair  surprise  may 
lead  to  other  rules,  not  of  evidence ;  and  such  rules  are  withaut  the  present 
purview.     Tbase  are  of  two  general  sorts : 

(1)  Wfaaie  evidmioe  unfairly  sur]»riaes  the  q^poaaat.  Use  Court  may  in  its 
discTetion  grant  a  eontinuanee  and  postpone  the  triid.'  it  may  also,  after 
verdict,  <^nt  a  new  trial,  though  this  ground  almw  will  racely  suffice. 

•  16X0.  CartlnmiM'i  Tnal,  7  How.  St.  Tr. 
I0«7,  IWI.  1107;  qaoMdasM,!  I  IDS. 

•  Thi(  Am  of  ml*  it  fBrtbrn  naniMd 
fait,  i  IM. 

24ia 


»  S«e  Cliffiofd,  J.,  qaoMri  infr.  ii  IMS.  for 
dw  rata  in  iarr  triaii ;  for  Chanecrr,  tee  Lmg- 
4^  M  ttpra,  |  M. 
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^^^*^J^tr^t"T^  '^  claiin«,t'.;,faaA-,v»  m.y  be  required  to 
^wUhgmterpMticuimty  the  f«5t.  upon  which  hk  claim  Mb]^    For 

MB  Of  monej  made  up  of  aeveral  itema  incurred  on  an  account,  is  reouirBd 

L*2Z^Tf  T  '"j''\'^'^' «  ^  -« to  the  6JZIZ  r^ 

^S^j\u^  particular.,  on  penalty  of  being  forbidden  to  prove  the 
jMOunt."  But  th«  «  no  more  than  a  rule  of  pleading;  the  duitinction 
5"*  Tv,  ^,  m!^^'  o' evidence  be  could  have  proved  hU  ca«  by  o"her  evT- 
rj.  *  *^^  ^  f*^"  '*•'  "°"«''  '''>"«  ^'y  this  rule  of  pleading  he  L 
^^Z^l  ^T"^  .tate^  which  thu.  become  virtually'dlegaLs  S 
tadeckration  The  ume  expedient  is  sometimes  resorted  to  for  other 
k«ds  of  claims..  Occasionally,  also,  a  sUtute  requires  ^  copy  of  a  canVr^t 
«^her  document  forming  the  basis  of  the  claim,  to  be  fifed  with  the  S 
Isiation  «  Md  It  would  seem  that  such  a  rule  produces  a  similar  effect.  i.e 
>^e.  the  term,  of  the  copy  a  part  of  the  allegations,  and  thus  does  wm^ 

C^JZ  '""'T"'"  ''*"'"''*'^  ipo^Jrmi  which  dtJT^qu"; 
the  fihng  of  the  ongmal.  or  iBquire  the  prior  delivery  of  a  copy  in  order  to 

;i^3:lh:;r""'^"^-^«''^«^^**"^-^^"'-  -^  - 

B.    SPKinC  EXCBPTIONS  TO  TH«  RuiX 
1.   OtromBstantlal  BvUUnoa 

Ji!l'"  !!f*^'' f^-**^  «*«*  ^  ««•«»;  »«ti«a.»  Act.  to  .vid«,o. 

SnS  T  •  •  ^"•'"^  '"^^  *"°'''°«  *'>''  "««  o*  «^1  circumstontial 

iS^?l  I  -If-       T  °'  ''^'^*°«''  '•»""  "«"•  to  »»  but  one  generaUy 
«co^  exceptooa     At  common  law  the.^  was.  as  already  noticed  (anl 

i^i*Zr  ,"""  ^'^^''  '"^'  °'  undetectible  fraud  ^n  allowing  S 

ttlHT"^^ ' "  P^!-'^"^"'/*^"'.  when  attempted  to  be  ,ioCl  Sr- 
w.«e  than  by  cro«H5xamination  of  the  party  or  witne«  himself  orby  record  of 
conviction  for  crime.    There  were,  however,  other  rea^,^  S^i^ 
^OKpose  .uch  evidence;  and  accordingly  it  was  not  meSy  JroTbW 
mleM  after  notice  given,  but  prohibited  unoonditionrily.» 


'Tlw  Mknrli 
C.  C.   P.   I87S 


«nr  IMM  b*  deUirmd  to  th*  opponent  (It* 
aduMdhh) ;  Uik  iiUT.  St.  t8«7. 1 4109  (■  putv 

"^^J«uont  within  ten  d.y.  .SS^do- 
iMod  in  wntmr,  wlU  -b.  predndeid  from  eir- 

J  M«  (irfmiter)  j  N.  ii.  Comp,  I..  I8»7,  t  S6U 
j.^.   «»  (riarite);    UtrirR«.'&'*r^; 

•  Cola  C  a  p.  1S»I,  t  lU  (on  a  hMrins 
•**  "»'»»»  nMwliiwiri»«i)  J  It*.  Bar.   CJr! 


MIS 


St«ti  ISM.  M  USO-SMS  in  tMm.  to  tir 
title.  M,  nbrtnet  «»  title  mn«l  be  j^  to  tK^ 
opponent  on  written  denuuu',  ete..  and  the 
docnmentUT  eWdence  of  title  ihaU  be  conined 
to  the  mntteie  ^errin  .peeia«i).    The  follow- 

i  jl2»  (no  claim  for  credit  ii  to  be  aUowed  in 
•ctiooe  between  the  State  and  indlviduab.  nn- 
toM  preTioBtly  exhibited  to  the  comptroller  and 
diaallowed ;  unlcM  the  defendant  ii  at  trial  ia 
PoeMii»lon  of  Toocben  "  not  before  in  hif  poiver 
to  produce,  and  wai  prevented  by  nnavoMable 
nccldent  from  prior  exhibition).  • 
„  *  P»-  8fc  lfe7,  Pnb.  L  871.  Mr,  is  :  ISIW, 
Makwe  r.  R.  Co  157  Pa.  43a  4«.  .,7  Atl.  7S6. 
*  The  reaioBing  by  which  thii  rewit  waa 
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X0TS3,  OB  DnCOVERT  OF  lYIDSNCI.      [Catr.  LXu 


}1850.  Bilwliil  O— i  THWi  at  Jmamwtat  tfc»  ffrMtnaMwi'fc  WttawMt; 
(I)  OowM—  tew  WhOm,  In  the  ortitodox  oommon-law  prutioe,  no  notice  was 
requind  to  bs  given  to  the  aocneed,  in  nj  criminnl  praeecntion,  of  the  name 
or  testimony  of  anj  witneee  intended  to  be  piodnoed  on  behalf  of  the  prose- 
ontion.>  This  sbsenoe  of  tngr  raqnirament  was  oomplete,  t. «.  {J.)  it  neither 
laqniied  the  notice  as  a  ruU  of  jfrrftaitMary  fnMdntm  inespectire  of  anr 
evidential  effect ;  (B)  nor  did  it  impoee  a  mfa  tf  mnimet  ezdnding  witnesses 
whose  names  had  not  been  furnished.  The  operation  of  this  practice  led 
unquestionably  to  great  injustiee;  but  the  law  was  plain  and  unquestioned: 

1878,  CtfMmey,  C.  J^  in  Wa  t.  PtBfU,  36  Midi.  4M,  407 :  "  Dm  eommon  law  did 
Bot  Nqoir*  ths  naiiMs  of  May  of  the  witoMSM  to  be  imbrMd  upon  Um  Indietiiiaiit  for  any 
purpoM  eonnaetad  with  tb«  trisL  Bat,  ••  the  witnewei  who  wmb  to  tMtify  before  the 
gnod  Jury  wan  awom  in  opau  eoart  before  thay  ware  sant  to  tha  grand  jury,  »  list  of 
tha  witiMMaa  intandad  to  ba  azsmined  baton  that  Jniy  wm  leqnirad  to  be  indorsed  on 
tha  back  tA  the  bill  aa  drawn  up  to  ba  laid  before  th«n.  This  wis  raqnirad  for  two  piu^ 
poeea,  flrat,  that  tha  erier  or  other  ofloer  whoee  daty  it  waa  to  awaar  the  witneu  miglit 
know  who  were  to  be  called  and  awom  and  that  be  might  certify  to  their  being  sworn, 
which  he  did  Iqr  adding  after  theb  i|*iimm  •  sworn  in  eonrt ' ;  and,  aeoond,  that  the  gnud 
]ary  might  know  what  witneaa  to  call  and  who  had  been  awom.  In  this  mode,  it  is 
tme,  a  darfandant  indicted  for  a  miademeanar  inddantally  got  tha  baneflt  of  a  list  of  the 
witaeseee  who  had  testiftad  before  tha  grand  ]ary,  beoaoaa  in  casea  of  misdemeanor  he 
waa  entitled  to  a  vofj  of  the  indictment.  Bat  in  oaaea  of  felony  ha  failed  to  receiye  eves 
thia  inddantal  baneflt,  as  in  aooh  caaea  ha  was  not  entitled  to  a  copy  of  the  indictment"' 

It  follows  that»  apart  from  the  express  or  implied  requirement  of  some  stat- 
ute, there  is  at  commcm  law  no  rule  of  evidence  exoludhig  witnesses  whose 
have  not  been  furnished  to  the  accused ;  *  nor  is  there  any  rule  of  pre- 

list  of  the  |aaaeead<n's  witDCMM  (si  Rannid 
Pari.  Deb.,  id  sctm  SOS-SIS,  4S8-«3S,  4*0,  «% 
S74i  qaoted  in  Bait  in  OsapbeU'i  Lives  of  tlit 
Cbaaoellois,  6Sh  ad.,  X,  SS). 

*  ISIS,  k  V.  HoHiaj|berr7.  S  Oowl.  «  R. 
S49,  S4S  {tamftxaKs;  witnasi  not  prodaced  l» 
fore  grand  ianr  mar  be  ued);  1901,  8tai«  t. 
RoMson,  61 «.  C.  \vi,  8t  8.  G.  M7 ;  I8»5.  I>eoi)la 
r.  Thiede,  It  Utah  141,  S9  1^.837.  Thia  rule 
tbwefoia  email;  applied  to  witiie«(>8  mAaiilu 
grmd-jmrf  htL  where  (aa  ia  Massarhiuett*,  note 
'  '  '  '  this  liss  was  axeeptioaslly  given  with- 
ilonr  saaetaseat ;  185B.  Cum.  v.  PMft, 
1 1  Gn^  78  (Ulagal  sals  of  liqaor ;  erldonce  is  nut 
rsrtriesed  to  sataa  Ssstlisd  to  before  iiie  grwid 
baj;  Shaw,  C  J.:  "Sapposa  hi*  khup  ia  in  • 
large  stieet,  and  a  haadrea  people  go  In  aiid  etch 
bo^Uqaor;  isaaS  the  Ooramment  call  the  whole 
buidrad  before  the  grand  jorr,  in  order  to  call 
them  hefuia  the  Jar;  otttMti"). 

In  Koaih  Caiaiioa,  a  statote  expienlv  deniM 
aoj  list:  S.  C.  Code  IMS,  C.  Cr.  I>.  §40  (the 
aocoaed  in  a  capital  (rfleace  "  tball  have  >  tnie 
copy  of  the  whcm  indietmsBt,  bnt  not  the  namei 
of  the  witoeeses,"  three  days  befon  trial). 

The  Irish  practice  sssaw  to  have  varie<l. 
1855,  K.  ■>.  Patcherini,  7  Cox  Cr.  79,  Si  ( Irelaml : 
O'flagan,  Q,  C,  ohisetad  to  a  witneH  who  tad 


raaehad  has  been  alrsadjr  folly  est  forth  in  Ja- 
dieial  atteraucse  qaoted  asSe,  M 194,  »79,  lOO^ 
» rensaiasd  I 


sad  need  act  be  rehsaiaad  here.    The  rales  that 

depended  opon  it  prohiUted  the  pfoof,  by  the 

above  atoda,  of  partiealar  acts  of  ■iseoiMfatct  of 

a  witness  (}979K  or  ol  a  party  (|  194)  except 

when  the  party's  character  was  a  part  of  the 

isBoe  (I  SOS),  or  of  a  wlmaai'  collateral  errors 

(aaM,  i  lOOSji.    Bet  the  iaSaenee  of  those  rales 

has  basB  so  powerf nl  thst  they  hare  often  been 

extended,  by  analogy,  to  prohibit  each  a  ssods 

of  proof  of  other  qualities  than  moial  character    4,  ia^lthis 

(rim  if..  991  ft).  -    

*  Bxeeat  so  far  as  a  depositioB  was  taken 
and  thna  the  see  seed  was  aeceoarily  noiiaad  in 
order  to  psrmit  aa  oppoctaaity  of  cmss  easmi- 
aatioa  (aaU,  I  188).  This  waa  seenred  afters 
wards  ia  Eagfauid,  by  statata,  Mspendently  of 
those  proririoas:  ISS«,  St.  •  «  7  W.  IV,  c  114, 
1 4  (aecassd  allowed  toinapectdspoaitiouiintthe 
trial) ;  1849,  St  II  *  19  Viet.  C.4S,  i  17  (accmed 
allowed  a  copy  of  d^raaitioas  before  trial) :  so 
alio  in  many  of  the  grand-jory  <itatate«  cited 
poar,  (18SI. 

*  Compare  also  the  passage  from  Sir  J-  Ste- 
phen, qnoled  an4«,  1 1847,  and  Lord  Krokiiie's 
speech,  in  Qneen  CSiroUne's  Trial,  in  I8S0,  fa- 
Toriag  a  motioo  to  famish  the  aecasad  with  a 
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|nDai7  praocdu*  pennitting  th«  aooaaed  to  obtain  tueh  a  list  by  motioii 
btfcntfiaL* 

{ IMl.  Sum:  (II)  Statataqr  X«to  of  Vtooadara  anawinc  Ltot  of  Wft- 
«MM>  But  the  injostioe  of  the  common-law  rule  began  to  be  corrected  by 
HOote  early  in  the  ITOOa.  The  policy  of  this  change  has  already  boon  ex- 
■BiBed  {ante,  §  1847).  The  effect  of  the  change  upon  the  rules  of  evidence 
im  been  important  and  complicated. 

The  (nriginal  English  statute,  and  all  but  two  of  the  American  statutes, 
parport  in  terms  to  make  nothing  more  than  a  rule  of  procedure,  of  the  type 
ibeady  denominated  (A)  (anU,  $  1860);  that  is.  they  require  the  proper  offi- 
eer  to  deliver  to  the  accused,  wit)i  or  without  demand,  a  list  of  witnesses,  at 
tspedfled  time  before  the  trial  begins.  This  requirement  would  ordinarily 
be  enfaroed  by  a  motion,  made  In/ore  trial  or  at  the  triaF$  opening,  on  behalf 
of  the  aoensed,  demanding  the  list  In  this  aspect,  the  statute  merely  makes 
tnhof  eriminal  proetdun,  possibly  affecting  the  indictment's  validity  or  the 
titers  postponement,  but  not  involving  the  admissibility  of  evidence;  and  as 
neh  it  is  without  the  present  purview.' 

Bat  the  further  question  naturally  arises,  whether  by  implication  the  stat- 
ute has  also  affected  the  law  of  evidence  by  making  arukof  evident  of  the 
type  absady  termed  (U)  (ante,  §  1850) ;  i  «.  whether  a  faUure  to  observe  the 
rale  of  procedure,  in  not  delivering  the  list  or  in  omitting  a  name  therefrom, 
ii  to  result  in  the  exdntion  of  mtneste$  not  named  in  the  list.  Now,  in  respect 
to  this  consequence,  the  statutes  differ  in  their  terms,  and  fall  into  three 
clusos:  Uiey  require  the  delivery  of  a  list  (1)  of  the  witnesses  examined 
Wore  ike  grand  jury  (or  the  prosecuting  attorney)  either  by  indorsing  their 
names  and  abodes  on  the  indictment  (or  information)  and  giving  the  accused 
t  copy  of  the  indictment  (or  information),  or  (in  some  jurisdictions)  by  filing 
m  court  the  minutes  of  their  testimony;*  or  (2)  of  the  witnesses  known  to  the 

M»:  'Thm  ii  a  (^  oa  tiM  Mnnter  Oi^ait 
AM,  nlM  a  wttaai  apptus  OBMpactwIly, . . 


V*  ■<>*  <iir  *o  •»  aeewad  Mnna  t&at  a  witnow 
•kMU  liabjror  ba  htft  back  irithoat  makinsaa 
iifcfa«lioa,aBdtln«)h|KiraaprteoMrufiiMaiii 
e<  otMMxaaOiaUaB  «r  of  maUac  iaqniriw ": 
Cn«i(oa.J.t  "IlwTabMaaeliBsoBaeoatnrr 
Hie  *)rtwwt]r.aaa  nan"). 

*  I7M,  a  ».  Hslhad.  4  T.  R.  690  (iaforaw 
tin  iguaM  aa  oflktr  of  tiia  Eart  ladia  Con- 

Ct;  ia^Mctiaa  notaUowad  of  iha  report  of  a 
rd  of  iaqaitr,  MMniBiDK  witDtawa  in  ladia, 
oawlrieh  Uw i^fomatioa  wai  fooadad;  "if  ws 
•w  to  giaet  lUa  notioB,  it  woald  MbTert  tha 
wW.  ijMam  of  eriaiaal  law");  isM,  Tlie 
Q»Mi*i  Cue,  dtad  nmn,  note  J.  Bat  in  Mm- 
•^•«tu.  exeaptioaaUr,  tba  practice  eluuimd 
wWwat  itMBta:  ISSO,  Com.  ..TCnMp,  ft  PFck. 
*».m-  ISSS.  Com.  ».  Uclie.  U  iST 485  (mo- 
ten  for  a  ltot  af  graad-iar}-  witneaaa,  granted, 
<»  tl»  ((eaerd  p*todp]ai  of  jnitice  and  maad 
P-BCT  I;  yet  thie  allowaaee did  aot  rxtead  to 

'  8Me  of  tlN  raBafi^  hoiraTar,  for  diatiue- 
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tloo'i  lalta,  are  eollactad  and  placed  pot,  |  iSM, 
aote  5. 

•  Can.  CWm.  Code  ISW,  §  MS  (qnoted  la/Jw. 
note  4);  AUuka  C.  Cr.  P.  igoa  {  30  {Ukuir. 
Aanol.  C.  1»M,  |  ISSO);  Arit.  lieT.  St.  ISOl, 
C.  Or.  P.  <  sao  ("the  aamee  of  Um  witnaani 
examined  before  the  grand  Jnry,  or  whoee  depo. 
Bitiona  mar  It***  been  read  before  them."  awe 
be  ,iim«fted  or  indoned  beiore  preaentmentl ; 
AA.  Bute.  ISM,  f  M7S  ("  Whea  mi  indictmrat 
ia  fonnd,  the  aamaa  of  ail  witnemea  who  were 
examined  matt  be  wrttte*  at  the  foot  of  or  on 
the  indictmeet ") ;  Co/.  P.  C.  1 872.  ^  943  ("  the 
nama  of  the  witnimii  eiaaioed  before  the 
grand  jniy,  ar  wboee  depn«Miaiu  may  have  been 
rrad  bafatatlMm,mn>t  tie  meerted  at  the  foot 
uf  the  iadfetmiet  or  induraed  tiiereon  before  it 
ia  preeented  ia  eoart ") ;  (.a.  Cooi*.  I  «7T,  Art.  I, 
par.  5  ("every  penun  charged  with  an  oSenae 

Sunat  the  Uwa  of  the  State  .  .  .  (hall  be  far 
bed  on  demand  with  a  copr  of  the  arcaaatiua 
and  •  litt  of  the  witnemea  on  whose  teatimuar 
»«•  «*■»«•  agaiaat  bim  la  faandad");  P.  C. 
1899.  |8(aame);  f  9«9(aane;  *Tr  frrmarrijilt 
read;  " the wltaeaeea who  wnra taatlmuny  before 
,  Dtaa  *.  State,  43  Ga. 


tiM  grand  jury");  1871,1 


•    -TKT^- 


I  1«81  KCmCl  OB  DWCOVIRT  OF  KVIDEKCE.       [Cw,.  lxu 

provum  bring  tpackUy  .ppn^t.  to  .  pro.*itio«^  inSwl 


-  -,llM».iRM«.iOte 


tedfOMM) :  UT4,  Biid  , 
(lullowiaf  Dnb  ».  RiaM 

U  Q*.  to,  tn  (tiM  Ih 


MOB  to  •qdT.hBt  to  iSti^Si  Cod«;aad 


mnt  to  ptHMMd  b*  Um  ipHd  Jut,  Dm  mmm 
M  pCWMtBMt,  M  eoatiBi 


■I  Mr  bi  Ml  mU«  for  Man  u,  ., 


»^'*«»  «Ni  ttoilr ■onHuit )77atrittr. flulm 


C.  Cr.  p.  '"M  «l  ("  th.  ui»«  .,f  ,h,  , ,; 
iaad  MdN  Ihcpud  jury,  ,„  wh,„. 


I  |»  I.M»,  HMt  to  IndoneU  np.™  i" 


IndtotoMU  bcfon  U  to  ptatiitod  to  th.'^r  * ".' 
««r  a  falooy,  th*  dafaidMtf  la  cattody  or  oadar     im.  «??!!? «_u™~  ««"»«■  )  i  X  V.  (Un 


rwogniiaaea  OMW  on  ilanuuul  hav*  a  eupr  of 
indictmat  ••  aa/ of  aU  iadofMOMatt  ibiiLo  ")  j 
J/ieJ  Comp.  L.  1«97,  I  I  IMS  (tka  (oramaa 
•liMl  ratam  to  eoart  or  dalirar  to  tha  ptuMcat- 
'i3*":S:rJ'  "•■•^  «»  -U  tha  .ttoaJETinrora 

found);  I  MW8  ftlw  iadielnMBl,  "with  tha 
■aaai  of  iha  eomplaiaaBt  and  all  tha  witnaMu 
iodomd  oa  the  back  thamf,"  to  to  ba  AM)- 

•Wl  ntara  iato  ooart  •'th.  daporitfia.  of  tS 
wttaaaaa  aumiBad  baf ora  them,<*  or  tha  aOuataa 
of  tha  toatinoBT);  |  7»3  (whhhi  two  da,ra 
rftof  damaad,  tha  dark  ahaU  farntoh  a  «mr 
<rf  tha  dapaaitioM  to  th«  dafeadwit) ;  |7iB« 

thegraad  J«ry"ahaU  ba  tnfertad  or  Indufaad 


isas,  i  1 1  ;•  (whaa  a  >iaad  JarrV  t.'lll'.'j! 
to  aiJ.  "apoB  tha  k5^;rof  5^:,Th'e 

SVJ^^Tv  »"•'*».);  y.  D.  Rev.  (-.  I8S9 
IMS*  r thB BMa. U  tha  witooN.  „,m »S 
Wnj  tha  graad  Jary  maM  io  all  t^Tt 

do  thto) ;    OU.  St.   IMS,  e.    41.  |  17  I'lhl 

ST^  'L"S'T*."*»'^  Wore  the  L,^ 
jnry  mast  ba  iadomd  thenoa  before  i„ 
torn,  to  pNMBtod  to  tha  Court"  ta,, 
«»U»*  to  do  80  ahan  Bot  be  lumnent  re> 
«•  fc»  ">««»«  iJiiUB  the  iBdictmew  if  ,ur 
^  •«*;»!»"•  «■•,  «xed  by  the  ("onrt  i 
W»~»^  of  th.  witaeaea^for  the  pr,«^ 


«::rtCzw.'jw;r'to«fJs:!K  ssri^j--!^^^':^.^-""^"^^ 

copy  of  th.  indiclmeiit  "  aad  of  the  iadoiaeaieala 
theraoa.  iacladlDg  th.  Itol  of  wItneaMi  Indortod 

18M,  I  tSti  (the  foteraaa  ahiiU  «anifr  aad  m- 
tan  into  ooart  "  the  aanea  of  all  witaoiaaa 
"»WB  faafor.  th.  graad  jar/  ")  j  jtfo.  Rar.  81 
IIM,|  SM7  C  trbra  aa  iodictneat  to  foaad  b» 
•»•  «~<1  JBiy,  th.  naBM  of  all  th.  raaterid 
witaana  aai*  b.  ladoriad  opon  th.  indictoraat  j 

or  the  8tato,"  bat  no  cnntiaaaBoa  riiall  ba 
pnnlMl  fur  ihair  alMaan  aatow  ob  itfMBTJt 

;^"r"y>;  it4T7(",i„B.,i„rfrt.^ 

MMM  for  the  pnHMsatioB  maM  be  tif  l.J  oa 
tta  iafonaatioa,  in  like  nuuiaw  and  Miktoet  to 
th.  eaaa  raetrietiona  a*  r«]8JrMl  ia  «wa  of  In- 


»n  iadietBMBt  to  foaad.  the  nuL  of  aT^     -"S?.!??:  L^*?*  ',""  '^•mBn  n 


J  exaatiaed  befitre  th.  graad  Jarr  a 

iwertad  a*  tha  foot af  the  indfetamKor  ia 
thwaoa  b|>fore  it  to  prMMMd  to  the  Coti*-; 

J  .?•"  Sli'ST'J"'  •*  q»»«h.d  for  ftilar.  ti 
I"  thii,  if  tha  iadotaMwat  !  sMd.  before  the 
Motion  to  qaa*b  to  dtopMd  of");  f  ibio  (ia- 


a"  !?^?*?J5*  "*  •'WftloBnl  witnexaail ;  Or 
^°y*-  <-•  «•".  I  IIM  ("the  n.m«.  ,,    ,b, 

wmt)!  St  int,  p.  W  (aaaM.  of  witB<U.«. 
S3  ^^  "f^  ''y,<«i**fct  tttomev  .re  to  l« 

«n««;  "othanrto.  th.  tMtinooy  of  «H:h  wit- 

••«•  *?'}'*"■'*•  ki»«  ■»»  »ppli<-»l.le  t«  wit- 
BMN.  .vaaiaed  ba(al»*«ifoBer'a  jurvl ;  .s'  D 
Statfc  IM^  I  MM  rWhaa  an  iudl.tmeut  » 
(oaad^tba  Bimaa  ^  tha  aritaaHee  cmiihuhI  i*. 

«  t»e  not  <rf  tha  liMUetaaat  or  iaduned  iliereun 
OMOia  it  to  prawBted  to  the  Court    .     /V», 

ihall  indurite 
him," 


atit 


bat  tbe  omtoaioB  to  do  m  eball  ihh  iuvali<l«i« 

the  IndJctmaBtorp aiall ;  J  ros:  ( ■•  When 

pfMentntent  to  oMde  apm  the  evidenre  of  wi^ 
nj«"»  aMt  for  by  tk.  grand  jurr,  the  namea 
of  th.  aatorial  witaaaia  tot  the  .site,  examined 
'  Itojr,  fhatt  ia  all  cuea  be  in- 


MIMt-lMiJ      Un  Of  WITOBSm  BErOM  IBUL  \,„, 


jM  Umm  MbN  it  fa 


a-'iSi.'Si/Ja'S'flir 


>k«»  imlwmy  tiM  Ma* 


Hm 

WW  ioaad 


•*3)  i  M.L  k^  5rff?  '?•.?•?"  «rf  ••>«>•  •••• 


ta.  Bt.  ItW,  )  47U  (Ilk.  ai?   C  '<  £K^     i±  '^*'*"  ""^^    - 


rf  tlw  wttawM  t«ti/Tiw  for  tha  'fUutTn^T!^ 


■M  b*  ladoiMd  UMran 


r  fcilBN  to  do  11 


ftnua] 
orm*- 


-"— r  — —»•*  "■•  b»loi»  tba  trial oTuv 
--J  ■•  lh«  Com  mm  b*  rukorotbirwU.  ^ 


"_"■  '.»  •■•^   r.  C.   IMS,  I   17S4  jM  Ti^ 

Infer 


-        tA      ll*V*      >      m^,^ 

I  anlMt  W_  ,,  ,„^ 
rwW»  M  l»<llet«.Bt  tafooBd;  rt',* 


;..  .  -^''  »"»«  "«•  w.  ra,Cod«  IMi      tL— .:  ^wTi    '  J7T7. '■*""  "pon  tlw  inform*. 


p-o  J-y  »« bTISSUTt^Ttairfrt.  it 

t«J^  «  '-««°«<«  »l«'«H./'l«d  tbi  Art 

^^j^r^^o/orth.'TJrii'K 

K.5s;r:iS^',i'::'^r.t!:,S'£ji 
ii'Shjrr'J!?'K''"!?«  ••*  X  «"tt 

■y"""  he  flkd  bjr  tiM  clerk  ")  Tt  4t*i  (I 
mon  aceued  of  aa  offence  punliJiblo  br  lil! 

2  if?'?    »'*'»•  Indlrtawnt  or  Inforaution  aad 
of  aa  iudorMaMBle  tbenon  ").  ""'IV  "W 

™  r  ™  Coar*  ■»/  by  rule  or  otherwJM 


|M«»)i  Ar.^.'if„.c:i'w! 


Wa.k.  C.  A  State. 


•w  .T?"'-""'  o»l>«r  •  tneeeee  maT  taatlf*  of 
the  trial  of  «K,b  c«M  la  behaU  St  'hewoL^ 
tton  oa  the  trid  of  ..id  ae^  the -dTlf 

^ -row  8?*i'S?  .^»Tl'!"  ••-  w«^" 

by  rale  pre^rribe");  A.  zTsiL  i^  I  £55 

251."  u^MS^StsstSrr 

— 1. .    ■■  »r~7."'T"'e  •nereoo  each  other 

SKsJ.^M^tij^r" '»'''»  7  i  •*-«"•»• 

»^«I.5.i  .  '-»  •"*  (••'•  P"«ecBtlB»  attor- 

ney oB  fllioK  Ml  informatloB  ehil-tadonS  tlS5^ 
on  the  namee  of  the  -'• —      fc«„— VVt 
tha tiin. )rf«ii__ .V    ^""eeeee  Knovra  to  him  at 
5™L  IE?. J  ?"?«  ••*  ••™  i  Md  at  each  tfme  1» 
i^^'i^"' •*"'«*"«  «b«  <^<>««»tmayhTtSe 

Svnr.l.'ri'.  f^LT^i-!^  - -w"  th«. 


u-e  »  tb.  Court  mar  b,  rate  oTdtheAii.     hTkSIl^.u.'^i'v  '^'  w<tnee«ee  aa  .hall  tbeo 
r«!"» ;  b«  thi.  ehafl  ni  prectadelhS^     ^^^'.f'"'''"'   >!»»'*<'•».  IWI,  e.  M°|i  (iS 

'><[•''  wd  efterward.  of 
•  become  known  to  him, 
trial  a.  the  Court  m*r 


bv  •■■---- J  jJItTl""  ■■»"«»•»««  le  pteeented 

_Zryr?°T?.**  *■•  '*■>•  to  the  public  prove- 
S^^J? '»*»:«'J2~  *•  iBActmen";^ 
M^^JLTJT'aJI*'''^  '"•y  efterwari  be 
"*n«l  OB  Mid  indictinent  befo^  or  dnrius  the 
mri  M  the  Coort  may  by  rale  or  othe^wJT 

s:^  "s^i,^  ^  sr-ofiiiiis 

"«•  M  Mch  other  witnewaaae  mi^  aftenrard. 
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j;«22-«  «ch  iBdoS":.  .i.',i3e".£u'b: 

fjwned   a   warer   by  defendant;   "aad^mcb 

»fc.*£?'  '"<*•  8»- '*»»•,  c.  81,114  (trea«>B- 

IwtWM  un^  till  1781,  at  Lord  Gordon'. 
triU;  it  prortded  for  a  delireiy  to  the  i«B^ 
t«  day.  before  trial  and  in  the  m««To} 


"  meatloning 


^^n. 


1 


I  i»l  KOnCl  OB  DMOOTIBT  0»  IVlDBfCl.      [Cn^.  lx„ 

-  J?**^  !!!i"l*^*^  "  ^  '^~»  wd  third  m  not  found  inTi; 
•i»o,trtuUbook.  Th6»thmt7i».ofM.tat«ni.y«owbooon.lLt 
«rd«.    B«titwillb.notio«Ithannd««u:hofth.'ll«nnd^dZ^^ 

>W«te«  of  witnoMw  (fc*  gnnd.jiii]r  witnMH*  or  witMMM  known  to  1 1 

to  bo  indo«»d  upon  tho  indiotmont.  «,  Uut  tho  .cou^d  onn  obuiu  them  o^ 
w  X^u-      •  »''*'^™'>«»  "V  •  witno«  tosttfj  on  tho  trial  who  ««.  ,^^ 
tn^il  hu  n«no  wu  not  thu.  indorud  t    Thero  i.  «,n,o  «Mon  for  UkilJ 
tho  stotnto  by  implication  to  roqnire  tho  oxoluaion  of  ouch  a  witneM : 
184«,  ir<M«|r,  J.,  in  R,^  y,  Sm,,  1  O.  Or.  818.  818  :«  The  MmM  of  the  witn^^ 

IM  iMUetiMnt  U  rtqairad  to  b«  elaorij  ud  diitiiMtlT  tXatai.  thmi  h*  i»..  fc„«       !l 

SiTt^.^l'iS.^iLzrr^^'liiJSJj"  k-owwh,tuw.t«««^,; 

owtolDly  gTMt  ftirawi  in  wirMnf  •  priMMr  of  thoM  witMuM  who  m»  .««-..      •   . 
him.  i«  time  to  guH  ^„^  UiZ  or  tZIId  Urtlm^T"  ^" 

*rtyn  to  •rtttM  ip  »  Urt  of  .itMM..,  ,0  b, 
"M  •  •  •  to  to  Mirasid  to  Ura  twentifoa, 
l>amMortttotoial");|5rm  il.e  trUM 

Of  M*  Btoto  to  Htm.  r  MpfaUn  ujr  •rideuro  .■( 
"•".,*!?"  ."■•••*  kf  •to  Mndant  or  to  ilu- 
cijilt  hi*  wilaMM.  titoHii  »to  Mmm  of  v„h 

ant  i  Mtt  tim*  Mr  to  aliowad  tto  defeuUaut  to 
Miwar  raeh  aridwrn,  If  in  tto  opinion  of  the 

e.»7. 1  54  (•  PMKW  iadict«i  for  trni»»,  ,),idl 

-T'*_f.'^  "*  ""  "••""•ii"  to  be  produ.v.1  on 
tto  trial  for  ptoriag  Um  Mid  iadictniHit.  im „ 
MoBlng  tto  MHBM  and  plam  of  abode  of  »i,ii 
iMow  aad  wltiumi,  daiirared  luito  liim  at 
Mat  thiaa  aatira  dajra  tofora  the  trial ;  ud 
IB  Bordar,  miapriaioa  of  traaaon.  manduKhin, 


^.  prpfaaaloB,  ud  plaea  of  abeda'  ; 

Mta  I) ;  Cam.  Crim.  Coda  IMt,  f  MS  (••  tto uaoa 
"  •T'j*?'^?  •"•"•■•'I.w  intaadad  to  to 
wiMaiaad,ahaU  to  andoraadoa  tto  liiU  of  iwiiet- 
■aat,"  and  tto  foraoMD  ahalt  iaitial  tto  aaaa  of 
ararr  witaaaa  aumlaad) ;  f  «U.(oobt  of  tto 

(is  toaaauu.  a  li<t  of  iritaaaaaa  "  to  to  nodMad 
oa  tto  trial "  meat  to  dalirand  laa  dmtotata 
E»«gW*»»»)l  ;•?•.  B  ..  IWaatoai,  tS  N. 
He.  Ma,   474  (tto   proriiioa    for   iaithdliac 

(mla  for  iadoraiBg  tto  aaaea  of  witaaianeo*. 
■traad);  <y«.  Aaaet.  State.  INI.  |  I4M  (Uto 

U!*  2"-  .*       '•"• »  «'•  owittlBf  "  tiaaaoa  ") , 
lU.  RaT.  Si  F..4.  c.  »,  I  4tl  Fk^T^ 
w1()>  -naaoa.  mardar.  or  ottor  faloaioaa 


ehaiiiad  nHtii 


eriaa  .hall !«  h^Srt^^rioM^u  rSii  »■■»«"•  »«»pHaioo  o*  traaaoa.  manduKhm 

'!ril"27,'^''-—     I"-Htor  ^b^     dSM  aTtaSTtotor.  th^^riJ  "1    f/'< 


ahafl.  at  hi«  taanaal  or  tto  nl^rat^'hte  eoanad! 

^.i"!?lS**^  '^"'  •  IW  »'»'>•  l«-«ictniant  iind 
aliatartto  jnroraaiidwitaaaBaa";  notothatthia 
atatnto,  which  ia  rapiodooad  ia  Colorado,  in  fiwm 
WoM-to  tbta  thIiJtn*  bat  in  Jadidal  eoaatnKs 
*^.  ••  fc^t  with  a*  of^tto  arat  trpe) ;  If.  B.  St. 
IMI.c  104, f  I  laraiy  panoo iniSetoi for>«te 
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I" 
a — ::» — 4-  t:  — ~  -~"»»  the  trial"):  t  . 
2i  L'^  ?J**L'*  »  "••  ^'-  8t  1878.  {  1W1  (I 
It.  r  ••*  wtenaaaaa  to  ba  prodnwl  on  th« 
trial  f<»  vtofiyt  tto  iiidietmaiit,  >tiitliii;  th. 
Waca  of  aJMda,"  ii  to  to  delirerMl  ••  at  leut 
tbiwj  entira  dl^  »  bafora  trial,  for  trewon,  tnd 
■*.  '?^_»w  •■•it*  dnjra"  bafon,  lor  other 
caiAal  (dbneaa). 


i  ISO-IMf]      LOT  or  WITO«88«g  WUORM  TRIAL  ,  ,„, 

TbM     VIRUt     AAA     l^^BH      f^immml 

^  Vf«^  to  bdi•^Uu^tt•^^!tl»'"'  «- ^iorfty  or  conn. 
W«  OMwd.'    It  would  ■•em  hlvJ!!  ^TJ*'*  ""t^  ""f^  ^  »  'wt 

"*  of  oxohuion  «e„„  »„  bo^^Jf^'  "  "^^f  »»  «•  word.;  .od  no  .uch 
«tot  of  dlowi»g  the  tri.1  iZ^i^ZZZ'^^'^  «T  P"'"'P'  »°  »•>• 
br  po.tpon.a,«,t.  .0  unfw,  .4ri2  ™"*«  *«  ?"''«>».  by  tbi.  «.tbod  or 


»  .«*  olW  wi»e.««  ?rl!i?j2!?i'5^'--V 


"•»•  I>n«oii«r,  oMy  pcmit 

"7^';?r '!»r»"««"  :-  i<-«*  Of  tbe 


■Mlld^«ilh^ 

(MWduJOK 


■  M.  K.  400  (wit: 
___  '»  Maodaoi  la 


Ml» 


MKMOorr  mmmm  mr  cmn 

(AMU  wi4  BO  TKT  CHART  Na.  2) 


1.0 


IttlM     IM 


HnSSH 


IZ2 


12.0 


tan 


A 


/iPR  FO  M'GE    Ine 


ItU  C«l  H*  anrt 


-lOfUt-ftmim 
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I  1852 


NOTICE  OR  DISCOVERY  OF  EVIDENCE.        [Chap.  LXII 


and  whoM  namet  ara  indonad.  We  think  it  !■  not.  Such  a  rale  woald  greatly  embar- 
raas  the  adminintration  of  justice  in  the  punithment  of  offenoea.  It  would  make  it  necea- 
(utry  for  the  State  to  aearch  for  all  poiwible  evidence  before  it  presented  an  indict  lueut, 
and  thus  favor  the  escape  of  the  guilty ;  or  it  would  deprive  of  much  evidencn  and  even 
of  that  which  is  the  best  and  the  most  satisfaetory.  There  ia  no  principle  of  litw  or  of 
natural  right  which  entitles  a  defendant  to  •  previous  knowledge  of  all  the  witiK^e^  to 
be  called  against  him.  Our  statute  has  gone  sufficiently  far,  probably,  in  giving  hirn  the 
knowledge  of  those  upon  whoae  information  the  charge  is  baaed,  by  requiring  tlieir  nHinca 
to  be  indorsed  upon  the  indictment.  .  .  .  This  may  be  supposed  to  give  the  acciisi'il  the 
knowledge  of  all  the  witnesses  known  to  the  prosecution,  and  it  is  difficult  to  cunsider 
him  entitled  to  more  than  this." 

Some  Courts  appear  disposed  to  make  this  rule  an  absolute  one,  denying  any 
force  to  the  objection.*  Others  allow  a  desirable  flexibility,  by  concedin<'  to 
the  trial  Court  the  discretion,  in  case  of  a  real  and  unfair  surprise,  either  to 
postpone  the  trial  or  to  exclude  the  witness."    The  result  of  the  kttur  rule 

SSa ;  Colo. :  1877,  Wilson  v.  People.  3  Colo  32S, 
8S9  (like  the  I'erty  caw,  in  Illinois);  1885 
Minii-h  i'.  People,  8  id  440,  445,  9  Pac.  4  (later 
Illinois  casM  followed) ;  1896,  Borkiu  i-.  Heuple, 
SS  id.  49C,  4S  Pac.  419  (actual  notice  reimiveg 
an;  Kroond  for  objection);  1897,  Askew  r. 
People,  S3  id.  446,  48  Pac  524  ("  the  wltuewe.^ 
coutemplaied  by  the  statate  are  thoae  which 
have  testified  before  the  grand  jury  or  who  were 
known  by  the  prosecution  to  be  material  wit- 
n^He*  at  the  time  of  the  arraignment";  ynt  the 
proMcation,  on  learning  of  ottiem,  nin»t  imtKr 
the  defendant  "in  time  to  prepare  hii defence''; 
if.jt  does  not,  the  defendant  mnat  ahow  snrpriw 
and  the  necesaity  of  further  time  to  prepare  | ;  III. : 
1841,  Gardner  r.  People,  4  111.  83,  89  (see  quota- 
tion '«pn>);  1853,  Gates  v.  People,  14  iii.  433, 
4.36  (Gardner  case  aratroved):  18.53,  I'errv  v. 
People,  ib.  496,  468  (admiasible  where  no'siir- 

rrise  ia  canaed  or  preparation  made  nece!<.<arv) ; 
873,  Perteel  v.  People,  70  id.  171,  IT.'i  ( "fhis 
Coort  has  repeatedly  held  that  the  People  are 
not  leatricted"  to  the  indorsed  names);  ll<74, 
Smith  r.  People,  74  id.  144,  147  (allowable  "in 


*  Ga. :  1855,  Keener  v.  State,  1 8  Ga.  194,  SI6 
(so  that  the  State  is  not  limited  "  to  any  par- 
ticular aet  of  witneaaes  ") ;  1884,  Inman  e.  State, 
78  id.  369, 376 ;  (da. :  1903,  State  v.  Wihubnaae, 
—  Ida.  — ,  70  Pac.  849;  HI.:  1873,  Scott  v. 
People.  63  lU.  508,  510.  iembto;  Ind.  T.:  1903, 
Blnvon  v.  U.  8..  —  Ind.  T-  — ,  76  8-  W.  365 
(defendant  is  not  entitled,  under  Annot.  Slats. 
1899,  §  1446,  being  S  3103  of  Mansfield's  Ark. 
Dig ,  to  a  list  of  witnesses  who  had  not  been  ex- 
amined before  the  grand  jury);  Mieh.:  18*3, 
Hill  V.  People,  36  Mich.  496,  498  (the  statnte 
"  wonld  not  prevent  '>■  calling  of  any  other 
witnesses  [than  thor  >vorn  before  the  grand 
jurv],  thouirh  their  ijames  were  not  so  in- 
doraed  ") ;  Afo. :  1879,  State  «.  Nugent,  71  Mo. 
136, 144  ("  the  only  consequence  of  a  failure  to 
indorse  their  name*  [of  other  witnesses)  upon 
the  indictment  is  that  no  continuance  will  be 
granted  the  State  on  acconut  of  the  absence  of 
such  witnesses,"  unless  fur  good  cause) ;  1881, 
State  r.  Patterson,  73  id.  695,  699;  1884,  State 
V.  Koy,  83  id.  368,  lemliU  (under  a  statnte  ex- 
pressly providing  that  "  other  witnesaea  [than 
those  testifying  Mfore  the  grand  jury]  may  be     the  exercise 'of  a  aonnd    diacretiun ") ;    1879, 


subpoenaed  and  sworn  by  the  .State  );  1886, 
State  r.  O'Dav,  89  id.  559,  I  S.  W.  759;  1887, 
State  r.  Pagels,  93  id.  .100,  310,  4  8.  W.  931 ; 
1891,  State  e.  Steifel,  106  id.  129.  17  S.  W.  837 ; 
1897,  State  v.  Shreve,  137  id.  1,  38  S.  W.  548; 
1897,  State  r.  Smith,  ib.  35,  38  8.  W.  717 ;  1900, 
State  V.  Tate,  156  id.  119,  96  8.  W.  1099;  Or.; 
1909,  State  v.  Belding,  —  Or.  — ,  71  Pac.  330 
(information);  U.  S.!  1895,  Thiede  v.  Utah, 
159  U.  S.  510,  515, 16  Snp.  63  ("in  the  absence 


Logg  V.  People,  93  id.  598,  600  (same);  18 
Bnlllner  i>.  Peo|de,  95  id.  394, 403  (same) ;  1891, 
KoU  V.  People,  136  id.  655,  658,  27  X.  E.  53; 
1893.  Gitfonl  e.  People,  148  id.  173, 178, 3.i  N.  E. 
754  (same) ;  1894,  'rrask  v.  People,  151  id.  533, 
539,  38  N.  E.  348  (same) ;  1896.  Gore  r.  People, 
163  id.  359,  369.  44  N.  E.  500  (same) ;  1897, 
Kirkham  r.  People,  170  id.  9,  48  K.  K.  465 

isame) ;  1900,  Bolen  v.  People.  184  id.  .338.  5< 
I.  E.  408  (same) ;  Ta. :  1858,  June  10,  State  v. 


of  some  (exptern]  atatntory  proviaiun,  there  is  Abrahams,  6  la.  117,  130  (but  this  case  ia  no 
no  irregnfauity  in  calling  a  witness  whose  name  longer  law,  by  a  statnte  pasaeil  immediatelr 
does  not  appear  on  the  back  of  the  indictment     thereafter,  and  quoted  pool,  {  1855) ;'  Mich.': 


or  has  not  been  furnished  to  the  defendant  before 
the  trial");  Uliih;  1895,  People  r.  Thiede.  II 
Uuh  341,  39  Pac.  837. 

■  Col. :  1856,  People  p.  Frealand,  6  Cal.  96, 
98  ("  any  witness  may  be  introduced  npon  the 
trial,  by  consent  of  the  Conrt.  notwithstanding 
he  was  not  before  the  grand,  jnry,  subject  only 
to  the  right  of  the  prisoner  to  a  postponement 
in  case  such  evidence  should  operate  as  a  sur- 
prise npon  him  ") ;  1866,  People  u.  Jooelyn,  19  id. 
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1903.  People  v.  Hammond,  —     Mich.    — .  93 
N.  W.  1085  (admissible,  if  there  was  no  real  sa^ 

griae) ;  &'.  D. :  1888,  Terr.  v.  Godfrey,  6  Dak.  46, 
0  N.  W.  481,  umble  ;  1894,  State  v.  Boughner, 
9  8.  D.  461 ,  99  N.  W.  736 ;  1894.  State  r.  Charch. 
6  id.  89.  60  N.  W.  143  (citing  the  Gardner  cue. 
in  Illinois) :  1895,  State  v.  Reddingtnn,  7  U.  368, 
64  N.  W.  170  (State  V.  Charch  said  to  be  law; 
"  having  no  atatnta,  aa  some  States  have  [ex- 
pressly J  leqniring  notice  to  a  defendant  as  a  con- 


If  1845-1862]      U8T  OF  WiTxVESSES  BEFORE  TRIAL.  ,  igaj 

i.  in  effect  to  create,  under  the  statute's  inspiration,  a  common-law  doctrine 
rf  discretionaiy  exclusion  It  may  be  added  that  the  accused's  aaralTnowl- 
edge  of  the  prospective  witness  negatives  unfair  surprise,  and  is  thus  oS 
mentioned  as  a  specific  reason  nullifying  his  objection. 

§1863.   SaiM:    (2)  ttat  Of  Wltn«Mo  Known  to  Pro««ntto.   a- 
(J)  Under  the  sUtutes  requiring  the  prosecuting  atHrrrrinlte":'' 
the  information  the  names  and  abodes  of  prosnective  ^nL^  *ilT 

IL"  Z  ."tartT  ''''  *""'-  *«'  ^S:^  hlTte  tTr^T 
duded?    The  statute  does  not  exnresslv  Himof  »K,-<. .  »_j  ■..  '""»>«  ex 

the  spirit  of  the  statute  is  «ufficTenS;  /rereVt  CIL  tTe  «c1  '  ""5 
«.ch  witnesses  to  the  trial  judge's  diLLio^'c^  l^ZaUnd  un^^ 

'TiT^  "^K"^-  ^r  "*'°'  '"'  '^'  possibilities  of  abuse  that  wou  d  be 
produced  by  a  technical  rule  to  the  contrary : 

1883.  Uort.,n,  C.  J.,  in  Slate  r.  Cook,  30  Kan.  82.  84  1  P«e  S9  .  «  ti,.  r     ^   •      .^ 
farthemnce  of  juitice.  ought  to  have  the  nower  .nH  ^f'  •  •      J  ^f  ^""'^  ""  '•" 

to  permit  the  n.me  of  any  witness  to  b^  uZ^lVX  T"""".^  '"'"'  "■"  P""*""' 
.fter  the  trial  hu  aotujly  ooZenoed  S.^«T  r  ".'''™'"°''  '*  ""y  «"».  even 
»dor«  before  trial  the  name.  oTX^  known  T  J'^"'"^:!  "•"  '^'"™*  """"'y  *» 

iM«e.of  the  SUte  to  be  indoSed  won  the   nf^  1-      "if  ""u*  "*"  "■""»  °'  ^'  *'»- 

the  witnewe.  known  to  him  at  tSTtim.  'T^sh  I "  °"  *'"  information  the  names  of 
Wendant  to  prep.«  hiaTefelJ?  thrCo^rt  *  *''«'*«'••>«  «»der  it  diffienlt  for  the 
<U«nitio,.,efu«L  pant  the  rZ'eetof^h!  7  »''""  ""'''  circumstance,  within  iU 
tt.  name,  of  the  adEll  w  Z^"'  '^^^ZHj  ^'''i  *»  *°d°'-'  »»  »»•«  information 
in  good  faith  and  to  promote7ustir;he  Court  t^!.^.*^*"'!''*''**'"^^^  •  •  •  "  """J" 
in  Tiaw  the  iust  admLtratfoS  the^ri^T„3  fa^^d"  t£  1T',  It  ^T'}'^^""' 
«-0».bIetimetop«p«.tomeetunexSedeSd7n"V         "  '^  *'''"'^*  *" 

fhfoutdon  ™n  '^"^'^  i°  »  '"''Jority  of  the  Courts  that  have  conside«d 
tee  question.!  One  or  two.  however,  with  undue  technicality  take  the  T 
I«..te  view  and  require  the  exclusion  of  the  witness  ;•  yet^v^;  thte  ^„I 


dition precedent"  to  the  calling  of  onindorMd 
w.t»««,  the  refection  of  .nch  w1tne»e.  ••  3 
to  be  left  lygefjr  to  the  win  diicietion  of  the 
S^«  ^l/  •"?"  '^  P'-ecotion  knew  of  Z 

ti^r  ^R-  •"".("itnewe.  admitted,  of 
»homm).,ce  h«l  been  given  in  open  court  before 

I  IV*^5  ■;  "^^"^  "•  Cook.  SO  Kan.  8S.  83. 
1P«.  M  quoted  «pm);  I8M,  State  e.  Teie^ 
•Jd«,  lb.  476,  483,  a  Pac.  «S0:  1884,  StateT 
McKinney,  31  id.  S70.  577,  S  Pac   356  •    US?" 

JS'S^!*  "•  2°'^.S9  id. 418.415, 18  Pi«c.4m: 

im^"- "n*- « iO-«7*  «so  « P«  sosl 

'«»,  State  ».  Adanu.  44  Id.  188,  S4  Pac.  n  I 
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ISJ  ^  '•  *"*•'•  "  '<>•  M'.  M4,  34  Pac 

!„^^  ?i'  '*  ^  "!*  <**"««»  known  bnt  not 
indorwd  may  be  admitted  if  no  prejudice  is 
shown);  1900,  State  v.  Calder,  23  id  mT  59 
Pac.  903 ;  Sute  r.  Schnepel,  ib.  583, 59  Pac  927  • 
N.D.:  1896,  State  v.  iceit,  5  N.  D.  516  67 
M.  W  1058  (sdmissible,  where  the  defendant  in 
fact  knows  of  the  witness;  as  here,  where  a 
former  tnal  had  been  had);  Ifas*..-  1903,  State 
V.  Lewis,  31  Wash.  515,  72  Pac.  181,  .embit. 

•  It  will.be  noticed  that  in  Michigan  the  final 
'irf  °J22!'^''".P">'»'''7  «">»  yet  been  made: 
It^i  !^\f®'  (inadmissible);  1885,  People  v. 

Quick,  58  id.  aai,  ass.  a»  N.  W.  aos  (latiiMting 
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1 1883  NOTICE  OB  DISCOVERY  OF  EVIDENCE.       [Chap,  ixfl 

allow  in  discretion  the  indorsement  of  additional  witnesses  before  trial 
begun.* 

(6)  May  a  witness  not  known,  at  the  time  of  filing  the  information  by  the 
prosecuting  attorney,  and  therefore  not  indorsed  thereon,  nor  required  to  be 
suffer  exclusion  be<»use  of  the  lack  of  prior  indorsement  7  Here  clearly  tli<< 
implication  of  the  statute  forbids  such  an  exclusion,  nor  would  any  consid- 
erations of  fairness  require  it  under  any  circumstances : 

1870,  Safford,  J.,  in  SlaU  t.  iXcfaon,  8  Kan.  209,  210  :  "It  U  the  [statutory]  duty  of 
the  prosecuting  attorney  to  indorse  upon  snoh  information  the  names  of  tlie  witneaK^ 
known  to  him  at  the  filing  of  the  same.  '.  .  .  These  provisions  are  no  doubt  wiw  and 
salutary  in  their  aims  and  effects.  But,  as  we  anderstand  it,  there  is  nothing  in  them  or 
in  any  other  statute  which  would  have  the  effect  of  prohibiting  a  witness  from  testifyinir 
whose  name  had  become  Jcuown  to  the  prosecution  after  the  commenoemont  of  tne  triiU 
and  without  his  name  being  indorsed  upon  the  inforuation  at  all.  Nor  do  we  think  that 
such  a  prohibition,  if  it  did  exist,  would  as  a  rule  be  calculated  to  promote  Justice.  Casea 
(as  is  well  known  to  every  practitioner  at  the  bar)  often  occur,  whaia  during  the  prcress 
of  the  trial  a  necessity  arises  for  the  introduction  of  certain  kinds  of  testimony  which 
could  not  have  been  known  or  anticipated  on  the  part  of  the  proeecntion  before  the  corn. 
mencement  of  the  trial,  [for  example,  in  the  impeachment  of  opposing  witnesses''.  . 
In  such  a  case  the  universal  practice  has  been  to  call  and  examine  witnesses  without 
regard  to  their  having  been  previously  named  and  summoned  or  even  thought  of.  Uther 
instances  in  which  the  adoption  of  a  rule  such  as  is  contended  for  might  operate  to  defeat 
the  nds  of  justice  will  readily  be  suggested ;  and  it  is  not  seen  how  injustice  would  be 
likely  to  result  tr>m  allowing  such  witnesses  to  be  examined  in  any  case." 

1878,  Christiancg,  0.  J.,  in  HiU  v.  People,  28  Mich.  496,  499 :  "  We  can  discorer  so 
Mason,  founded  on  justice  or  common  sense,  for  requiring  the  indorsement  of  such  as  tlie 
prosecutor  during  the  progress  of  the  trial  shall  happen  to  discover  to  be  importaut  wit- 
nesses, or  for  the  exclusion  of  such  witnesses  upon  such  ground  ;  and  we  think  it  woold 
be  exceedingly  pernicious  in  the  administration  of  the  criminal  law  to  recognize  auch 
an  objection.  Should  a  criminal  go  unpunished  because  all  the  evidence  of  hia  guilt 
has  not  come  to  the  knowledge  of  the  prosecuting  attorney  before  the  commencement 
of  the  trial,  when  it  is  always  Uie  interest  of  criminals  to  conceal  all  knowledge  of  this 
kind  and  when  the  guilt  of  the  prisoner  can  be  proved  beyond  a  doubt  by  evidence  which 
the  prosecuting  attorney  has  discovered  during  the  progress  of  the  trial?  This  would 
be  a  new  feature  in  the  administration  of  the  criminal  law,  which  no  court  ought  ever 
to  adopt  without  the  express  requirement  of  the  Legislature,  and  which  we  cannot  sup- 
that  "cases  may  sometimes  arise"  for  admis- 
sion; declaring  however  that  no  diatiDctiou 
exists,  for  known  witnssaea.  between  thoae  to  be 
used  for  rebuttal  aiid  others) ;  1 8811,  People  v. 
Price,  74  id.  37,  41,  41  N.  W.  853  ("  the  atatate 
is  imperative;  ...  it  is  no  aolBcient  ezenae  for 
not  doing  so  that  the  whereaboota  of  the  witneaa 
is  not  known,  or  that  the  proaecntor  does  not 
know  that  he  can  aecnie  hia  attendance";  the 
trial  Court  haa  no  diaeietii>n) ;  1890,  People  v. 
Howes,  81  id.  398,  400,  4S  N.  W.  981  (aimilar) ; 
1893.  People  v.  .Mills,  94  id.  630,  638,  54  N.  W. 
488  (here  admitted,  there  being  no  real  snrpriae ; 
no  precedent  cited) ;  1895,  People  v.  Bnrwell, 
106  id.  S7,  30,  63  N.  W.  986  (aimiUr;  no  prece- 
dent cited) ;  1900,  People  v.  Casey,  194  iiL  979, 
89  N.  W.  883  (witneaa  m  rebnttal,  excluded,  be- 
cause not  indoraed  and  no  excuse  given) ;  Nebr. : 
1886.  Stevens  ■>.  State,  19  Nebr.  647,  649,  98 
S.  W.  304  (the  trial  Conrt  has  no  disetetion  to 
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permit  indorsement  on  an  information  after  trial 
iMgna);  1886,  BalUrd  v.  SMte,  ib.  609,615,23 
N.  W.  971  (aame,  bat  contra,  for  an  indii'tment) ; 
1886,  Parks  v.  State,  90  id.  SIS,  SI7. 31  N  W. 
S  (like  Stevens  ».  State);  1898,  Carroll  r.  State, 
53  id.  431,  73  N.  W.  939  (bnt  a  miatake  of  name 
ia  immaterial,  if  not  mialeading) ;  1899,  Sweeoie 
V.  State,  59  id.  969,  80  N.  W.  SIS ;  Waih. :  \m. 
State  V.  McOonigle,  14  Wash.  S»4,  45  Pac.  20, 
tmbU  (writing  tMm  in  the  body  of  the  docu- 
ment snfllces). 

*  Miek. :  18S8,  Psople  v.  Ferriman,  72  Mich. 
186,  188,  40  N.  W.  495  (It  is  not  "an  abaolute 
rsqniiement ") ;  1888,  People  v.  Eranii,  ili.  367, 
371, 40  N.  W.  473  ("  some  discretion  is  left  with 
the  Court");  Nebr.t  1896,  Fager  v.  State,  49 
Nebr.  439,  68  N.  W.  611 ;  1896,  Barney  r.  Si.  8, 
ib.  SIS,  68  N.  W.  636.  Bnt  the  Court'a  conwal 
to  the  indorsement  ia  necessary :  1883, 1'sople  e. 
Monui,48Mich.639. 
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Thi.  result  is  generally  accepted;*  moreover.  .11  court,  taking  the  view 
pmnuain  (a).^pra  in  the  passage  from  Chief  Justice  Horton.  would  also 
.gree  m  this  result  It  should  be  added  that  a  witness  brought  in  rebuttal 
mj  neverthe  esa  be  a  witness  originally  known,  and  therefore  does  not 
necessarily  fall  withm  the  present  class.'  Moreover,  the  status  of  a  witness 
m  rebuttal  under  the  present  type  of  statute  is  different  from  his  status  under 
the  variety  of  statute  dealt  with  in  the  next  secUon,  which  applies  in  terms 
to  those  only  who  are  brought "  in  support  of  the  indictment" 

§  1854    8««,:  (3)  Idst  Of  All  Frospeottv.  Wita.-...     Under  the  third 
type  of  Statute  described  (anU.  §  1851).  namely,  requiring  the  delivery  of  a 
latofall  witnesses  "to  be  produced."  there  is  usually  but  one  class  to  be 
coiMidered  under  the  statutory  wording;  £«.  the  distinction  already  noted 
(a«te,§J  18o2. 1853,  par.  a  and  b)  between  the  specified  class  and  the  remain- 
mg  witnesses -grand-jury  witnesses  and  other  witnesses,  known  and  not 
known  Aptnesses  -disappears  from  the  statute.     Only  one  question  is  raised. 
•.«.  whether  by  implication  the  statutory  rule  of  procedure  creates  also  a  rule 
of  evidence  excluding  witnesses  not  so  listed.     These  statutes  are  so  narrow 
m  regard  to  the  classes  of  offences  involved  -  being  confined  to  prosecutions 
for  treason  or  for  capital  offences  in  general  >-  that  there  has  been  but  Uttle 
judicial  interpretation.    Thus  far  the  accepted  resulta  seem  to  be  as  follows  • 
1.  Where  a  jmrticular  witness  is  not  upon  the  list,  or  is  mitdescrihed  by 
name  or  by  abode  so  as  in  effect  to  mislead  the  accused,  the  witness  will  be 
excluded,  because  the  only  mode  of  protecting  the  accused  and  enforcing  the 
lUtute  18  to  employ  this  measure.* 


*  Kan.!  1870,  State  V.  Dickson,  6  Ku.  309 

*}* lT^i"''i!:?V  "'*•  ''*^  «•  Medlicott,  » 
Id.  «>.  283;  Mir-k  :  ma.  HIU  r.  People,  M 
Mich.  496. 499;  1889,  People  ».  Price,  74  id  87 
41, 41  N.  W.  853  (he;B.  hoVerer.  diSkrini  thlrt 
»  coatiDaance  WM  proper);  1894,  I'eople  v. 
Micheii,  lOI  Id.  400.  404,  59  N.  W.  864;  1897. 
People  K.  Baker,  112  id.  HI},  70  N.  W.  431  (in 
dwiwion) ;  1899,  People  v.  McAnon.  191    id. 

SflTw'  ^',^'°^  "J^itn,  186  id.  440, 
m.i  I^J^.  *??•''  ^""'••"  '•»♦.  State  v. 
Hj€k  ISMont.  148,  161,  S8  Pac  674;  yebr.: 
I«M.  Park!  ».  State,  SO  Nebr.  515,  517, 31  N.  W. 

i^'^"-  "^^  <■'•'*•  '<" '  fluwster  witaeam) : 
en  (rilowed  for  ceruin  rebatting  teatimonT); 

"J  («Ui)wabIe  for  teatimony  "obviooalr  and 
pnrely  rebuttal  in  it.  natnie*;  bat  thb  Wema 
toynore   that   the   stttnte   ;ppliea   mTU 

wtattal  may  atiU  not  be  a  "known"  witneaa. 
",'!  ^'r  """••  "M  the  diatinetloa  in/m,  •  IM? 

nnntneaa  lu  rebnttai);  1999.  McVey  ».  State, 


TOkm.— 19 


242S 


57  id.  471  77  N.  W.  nil  (awne);  1899,  Kaatner 
r.  8t«to.  58  id.  767,  79  N.  W.  713  (aamiiTwoi; 
Trimble  r.  Stnte,  61  id.  604,  85  N.  W.  844  • 
^.   -p..-   1896,  SUte  r.  Kent,'5  N.  D.  516767 

?2?:^",'L''^ '<**•:  '♦'"»*•■  >893,8t«i».  lie 
Doon,  7  WMh.  308, 34  P»c  1103 ;  1894,  Stated 

ra'S^ii."-  ff";  "'  •""•.  *"  ('■>  diacretion); 
1895,  State  V.  Hulmee.  IS  id.  170,  40  Pac.  735 

**-„  <"'°*)  ■■  '***>  S»«te  V.  Bokien,  14  id.  408 
JJo'^fftS.*'  i"?*)!  '*»«•  St«te  V.  KeUr,  ib. 
703,  45  Pac.  38  (iame) ;  1900,  State  v.  PhelnL 
aa  id.  181,  60  P»i.  134  (aame)!  ^ 

*  The  rulinga  in  Nebraaka.  cited  in  the  pie. 
Mdinr  note,  ignore  thia  dbtinction;  comMue 
tlie  Michigan  mle,  in  People  v.  Quick.  «]»«. 
note  S. 

»  Of  conne  V.  8.  Her.  St  f  l««j)3  doea  not 
•ppv  to  a  praaecntion  for  a  miademeanor :  1877 
U.  Scantier,  1  Hoghea  457,  466  (<»n(piracV 
to  oba^Bct  an  eleatiou ;  the  defendant'a  appli- 
cation fur  the  nsmea  of  prowcator  and  witneina 

67^  sf  SS'i,i.*"'  •""•"  "•  ^-  ^•'  *■  "^  ^'  ^ 
*,  1817.  B.  V.  Wataon,  31  How.  St.  Tr.  1,  69 
(residenos  miadeacribed);  1840,  R.  v.  Froat 
RST^V^fPi^J-  •"•  "«•  *  St.  ft.  H.  a.  SB.' 
171.303. 9  C. «  P.  119  (icaidettce  miadaaeiibed) 
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f  1854  NOnCK  OB  DISCOVEBT  OF  EVIDENCE.       [Chap.  LXII 

2.  But  where  no  litt  at  all  has  been  delivered,  the  rule  of  procedure  could 
have  been  enforced  by  motion  before  or  at  the  opening  of  the  trial,  and  hence 
there  is  no  necessity  for  creating  a  rule  of  evidence  and  excluding  the  wit- 
nessea;  the  accused's  virtual  waiver  of  the  rule  oi  procedure  prevenu  him 
from  asking  afterwards  that  it  be  turned  into  a  rule  of  evidence.* 

3.  Under  the  peculiar  wording  in  some  statutes  of  this  type,  requiring  a 
list  of  the  witnesses  that  are  to  be  produc  J  "  in  support  of  the  indictment " 
a  witness  offered  »«  rOuttal  is  wholly  without  its  scope,  and  therefore  need 
not  be  named  on  the  list*  In  the  statutes  which  do  not  contain  this  qualify. 
ing  clause,  it  would  seem  proper  to  construe  them  us  meaning  only  the  wit- 
nesses "  intended  to  be  produced,"  and  thus  a  witness  not  known  lieforehand 
to  be  needed  would  be  without  their  scope,  and  the  distinctiona  accepted 
under  other  statutes  (aiUe,  §  1853,  par.  h)  would  become  applicable.  But  this 
point  seems  not  yet  to  have  been  judicially  decided. 

As  a  rule  of  procedure,  the  requirement  of  these  statutes,  and  its  jadicial 
interpretation,  is  without  the  present  purview.* 

§  185t>.  Same :  (III)  Statutory  Roto  of  Bvldraoa  aziirMalj  azdndlng  Un- 
listed WltnsMea.  The  foregdng  statutes  in  terms  provide  merely  a  rule  of 
preliminary  procedure,  and  any  rule  of  evidence  arising  out  of  tliem  rests 
solely  on  implication,  and  therefore  is  more  or  less  in  l  he  hands  of  tlie 


1899,  Hotton  v.  V.  8.,  IS  D.  C.  App.  310,  319 
(notire  namiOK  an  iDcomct  abode,  held  not  in- 
■afHcient,  when  the  accnied  was  not  in  fact  mi»- 
lad):  1846,  I/>rd  r.  8t«ta,  18  N.  H.  173,  175 
("  Undoobtedlr  it  is  competent  to  the  napoud- 
ent,  when  a  wftneaa  ia  railed  in  inch  a  caie  to  be 
examined  againat  him.  to  except  that  aach  wit- 
new  ia  not  named  in  the  list  faraiahed  to  him, 
for  the  parpnee  of  excluding  the  teatimonj  of 
that  witneM  ") ;  t90S,  State  r.  Gieenleaf,  —  id. 
—  ,54  Atl.  38  (State  v.  Lord  followed);  1<^I, 
U.  S.  V.  Haaway,  i  Wall.  Jr.  139,  165, 168  (hjre 
the  teitimon;,  thoogh  offered  in  rebntlal,  wu 
held  to  hare  been  properlr  dne  in  chief;  the 
implication  was  that  the  rule  did  not  appljr  to 
ceunine  rabnttal-testimony);  1891.  Logan  v. 
V.  S.,  144  U.  S.  263,  306,  19  Sop  617  (not  de- 
cided ;  bat  Lord  v.  State  apparently  approved) ; 
1903,  Bird  v.  U.  8.,  187  id.  118,  S3  Snp.  49  (not 
decided ;  witnaai  held  properly  named  in  the  Uit 
delireied). 

•  1840,  R.  V.  Frost,  npra  (by  nine  to  tix,  it 
was  held  that  an  ol>jectioB  taken  M  the  time  of 
calline  the  flrat  witness  was  not  good,  because,  it 
it  had  been  talcen  earlier,  the  tnal  might  have 
been  postponed  aud  a  good  deh'venr  made); 
1846,  Lord  i>.  State,  18  N.  H.  173, 176  (objection 
mnst  be  talten  when  the  case  is  called ;  so  also 
where  the  objection  of  insnfllcient  description  of 
residence  applies  in  common  to  the  whole  list; 
bat  an  objection  to  the  description  of  rssideoce 
of  a  single  witness  mar  be  talten  when  bt  is  pro- 
duced); 1795,  V.  a.  i.  Stewart,  Wharton's  St 
Tr.  I7S.  9  DaU.  843  (trial  postponed  to  allow 
reasonable  time,  after  list  nimlshed,  for  inTee- 
tigation ;  present  point  not  decided);  1891, 
I^gan  r.  IT.  8.,  144  tj.  8.  963,  304, 308,  12  Sap. 
6ir({ailnre  to  deliver  •  list  under  the  ttatate, 
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and  refnaal  to  grant  postponement,  helil  rrror 
where  objection  was  made  when  the  came  wu 
called  for  trial ;  hot  whether  the  error  suffioeil 
alone  to  requite  a  reversal  wu  not  dwideill 

*  U.  8.  r.  Hanway,  9  Wall.  Jr  133, 16i,  ici. 
tmbli  (cited  upra) ;  1895,  Goldnliy  ,-.  U.  .s,.  led 
U.  8.  70,  6  bap.  216  (nnder  an  ArkuKu 
sutnte  reqiring  delivery  of  a  list  of  the  wit. 
nesies  "  to  be  piudiiced  ou  the  trial  for  prnving 
the  indictment,"  witueiwes  !n  rebuttal  neeil  not 
be  ic'<<.rsed;  in  this  up;aioa  the  canes  in  th« 
Courts  of  loai,  Illinuis,  KanMn,  Nehnukii.  and 
Michb|aii  are  ciwd  indiMrlminately,  nithoiit 
regard  to  the  mdkal  diSerent^es  of  the  utatotni 
under  which  th«i  r>  lings  were  gives ;  such  a 
treatment  is  inexcusable,  and  serves  unlv  tu  coo- 
fnae). 

The  same  conclusion  is  reached  nnder  the 
•imilar  words  of  the  Iowa  statute  dealt  with  Id 
the  next  section. 

*  The  following  rulings,  however,  rnav  be 
placed  here  as  bemg  of  service  in  the  prewnt 
relation ;  they  seem  to  be  all  that  ha  e  hitherto 
been  made  in  regard  to  the  witoeaa-liat :  li<39, 
R.  V.  Frost,  «ft/>m,  4  State  Tr.  n.  a.  63,  461 
(examining  at  length  the  history  of  the  Engliih 
statute;  the  jury-list  and  witneas-liat  iniut  be 
delivered  at  the  same  time) ;  I79S,  U.  S.  v.  In- 
surgents, 9  Oall.  335,  349  (sUtate  applied  ia 
general);  1826.  U.  8.  r>.  Curtis.  4  Maaon  232, 
235  (the  latter  limit  of  the  period  is  "  before  the 
cause  is  tried  by  the  jury,  and  not  before  the 

Earty  is  arraigned,"  becaiise  tlie  arraignment  ia 
ere  not  the  beginning  of  the  "trial"!;  1840, 
n.  8.  V.  Dow,  Taney  C.  C.  34,  35  (the  "two 
entire  dayi"  muat  lie  exctuaive  of  the  day  of 
delivery  and  d^r  of  anaignment). 
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^  ?   Tt'  *   v"*  ^°  ""•  jurisdiction  (Iowa),  since  imitated  by  another 
(OregonX  .  .Utute  ha.  expre«ly  laid  down  a  rule  of  evidence^nd  h«  prl 
«nbed  the  p«c«e  term,  upon  which  witness,  may  be  ex  luded  i    Tht 
J.t«.e  ongjnally  p«,ed  shortly  after  the  rulinr  in  sL  v.  ASams«  has 
b«n  n,d.caUy  amended  m  order  to  avoid  the  arbitrary  operation^?"™  orL? 
Dd  term.;*  but  it  still  remains  an  example  of  the  evils^f  oVe^-^ciniSv 
u.  favor  of  an  accused.    Its  adoption  by  other  jurisdictions  is  not  S  b« 
recommended.    The  judicial  rulings  in  this  State  Lee  1858  re^^ngas^hey 
do  apon  the  express  evidential  commands  of  a  unique  statlT^cf  n^„f  Z 
employed  i-  other  Court,     xhe  purely  local  natu^ot  te  px^  uT  rut 
jngs  upn  the  words  of  this  statute  render,  it  impracticable  TdeaT^^th 
them  here;  except  to  point  out  that  the  statute  is  iteld  not  to  apprto  wS 
ne«e,  offeied  m  rebuttal*  or  to  documentary  evidence'  nor  to  „cluJe 
2^2  """•"*  *"°"«°'"^y  ^''•>°"t  '-"leading  effect-'  or  witnesses  not 

§1856.   dvU   O^  (DtaoovwT  in  H,.dt,;    SUtutory  InU«opitoH^  to 
.  P«ty,  mumm  Of  wun,^).    The  common  law  required  no  ^^Z  S 

to  be  produced  (ante.  ^  1845);  nor  have  the  iBasons  that  produced  a  chan«. 
m  the  law  for  cnminal  prosecutions  (ante,  8  1847  nar  U  iLi^W  *^ 
the  l«licy  applicable  to  civil  litigatioi  Al  Sm^  g^o  p^^T^^^^^ 
suchamod.fication.ibut  this  remains  as  one  of  the  tJl^^ttZ^. 


> /a.  Code  1897.  |  M7S  ("The  eonntr  at- 
toiMT,  in  offeriog  the  aridcnca  in  aapport  of 
Ae  indictment  in  the  order  preicriW  ^  the 
Ixttection.  (haU  not  be  permitted  to  introdace 
laj  witneM  who  wu  not  ezunined  before  a 
Mmmitting  magiiitnte  or  the  grand  jury,  and 
the  miniitei  of  wha«>  tettimonr  were  n6t  pre- 
jeBtjd  with  the  indictment  to  the  court,  unleig 
taihiU  hare  given  to  iIm  defendant  a  notice  in 
wmmg,  itating  the  ,.i.me,  place  of  reaidence 
Md  occnpation  of  mid  witiicM.  and  the  eob! 
Miice  of  what  he  expect*  to  proTe  by  him  on 
^tnd,  at  1«.M  four  dari  Won  the  com- 
"wicement  of  inch  tnal.    Whenever  the  county 
•tor»7  denree  to  introdnce  evidence  to  mi- 
pon  the  indictment,  of  which  he  ihaU  not  hara 
gen  Mid  toat  day.'  notice  became  of  inraf- 
fci«it  time  therefor  aince  be  learned  laid  evi- 
Jence  coold  be  obuined,  be  may  move  the  Court 
ft|rleave  to  introduce  .nch  evidence, giving  the 

rtowing  diligence  lueh  ai  U  required  in  a  mo- 
OoMor  a  continuance,  an  >i»rted  by  affidavit : 

.Ti^T",'  ■'  '^  <^°°«  •°"'^M  «i<i  motion 
A.  defendMt  ^|  elect  whether  .aid  «tn5 

.Z^  ^  ""I"?*'!  on  hi.  motion,  or  the  witne«i 

»^etect  to  have  aaid  cauae  continued,  the  county 
t^  "»y  ?""!"•  "aid  witneaa  in  the  aami 
Z°  „  ?!"*  T"5  '»»  -nw  "flSx*  -  though  four 
hJLinLI"*  •"^■5^"  «"■'«•  "»  defendant  aa 
iS«  r  J'hT'*'^'  I'^f"  tthat]  the  county 
lETS  tJi?  '"mlnitiOT  of  aaid  wituei 
"~.  M  Btnctly  confined  to  the  matter,  wt 
«W  b  h»  motion-);  Or.  St  I89S,  p  Tot.  is 
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(the  name  of  each  witnew  examined  on  oath 
or  affirmation  by  a  dUtrict  attorney  iu  .npport 

^J  „  h^'T  """«=  "otherwi*  the  tctirnony 
of  .nch  witueu  cannot  be  beard  again.t  thi 
defendant  at  the  trial  of  .uch  infonS"  "). 
■  Cited  »iipra,  |  I8S2,  par.  (ft),  note  5 

1873  ^^iS?"'  '=ti?''  P'^0^.  ««M,  Code 
1873, 1  44ai,  contained  inbrtantially  the  enact- 
ment  «^   a»  far  m  the  proviw;   St.   1876. 

p^lS.'     •    *^~**    "^'   »**"'•   «'''«»   '«>« 

*  1859,  State  V.  Gillick,  ID  la.  98. 100  •  IM? 
State  V.  Pariah,  Si  id.  884!  885  '  ' 
■»T  «.'*'■*•  ^'^"  "•  Harrington,  go  la.  681    57 

?.u'.       *"  <'■■''"''  producing  record. ;  notice 
of  their  content*  unneceMury  if  ' 

•  1899,  State  r.  Dale,  IM  la.  97  80  V  W 
S08;  190i,  State  r.Dnni;  116  id   219,  89  Kw! 

,„j  '*»•  8»«««i-.  Haaty,  -  la.  -  .  96  N.  W. 

dence  b.  IX  c.  7,  Bowring'.  ed.,  vol.  7,  p.  368 

1«^,1  f"lK  •?'*L"P"'''f  """V  of  the  con- 
tent, of  the  bndeet  of  evidence").  Under 
the  name  of  "wttlement  of  i».ue«."  a  .imilar 

expedip"*  —  *'• .       ..    .      ■    "  ""»'««r 

wa. 
g  /        --™........  n  .itcbiiuc  sail  a.  a  reauit 

of  hw  teaching.  (ArnouWa  Life  of  Lord  Den- 
S  Z,JSl''  ?"*  •"••'>«»,'"  mea.urea  have 
JSSd^    «o  form  part  of  wme  ayatem.  of 


name  of  "  aettlement  of  iamea."  'a  aimiUr 

edient  in  the  wav  of  preliminary  procedure 

atrongly  urged  by  iT.  C.  J.  D^nlian,  dur^ 

.Mr.   Benthama  lifetime  and  a.  a  reauit 


m)imii!§ 


:}])i       i\ 
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NOTICE  OR  DISCOVERY  OP  EVIDENCE.       [Chap.  LXII 


tiona  of  hia  that  has  not  had  palpable  raulto  in  legUlaUon.  Probably  oar 
iuiliiferonoe  to  the  need  of  improvement  and  our  disinclination  to  attempt 
any  solution  of  the  problem  is  due  to  two  reasons,  first,  the  extreme  ditbculty 
of  framing  a  fair  practical  rule  which  shall  not  be  cumbrous  and  merely 
obstructive,  and,  secondly,  the  sufficient  general  acquaintance  ordinarily  pus- 
sessed  by  each  party  with  the  possible  range  of  persons  whose  testimony 
might  be  material,  by  reason  of  which  no  actual  hardship  occurs  excvpt  in 
occasional  instances.  By  statute,  however,  several  exceptions  have  been 
created;  only  one  of  theee  is  expressly  intended  to  furnish  compulsory 
notice  of  the  opponent's  evidence ;  in  the  other  instances,  the  notice  re- 
sults rather  as  an  incident  of  some  other  purpose. 

(1)  Discovery  tn  thaneery.  In  chancery  practice,  a  party  to  a  suit  at  law 
has  always  been  entitled,  by  a  bill  of  dUeovery,  to  ascertain  before  trial 
the  tenor  of  his  opponent's  knowle^  and  belief  upon  all  the  facts  in 
issue  — ,  in  other  words,  to  obtain  disclosure  of  his  testimony  befure  trial. 
The  soundness  of  this  policy  rests  upon  reasons  already  examined  {ante, 
§  1S47,  par.  2).  But  the  tenor  of  this  discovery  was  strictly  limited  to 
the  oppcnenfs  own  tettimony,  that  is,  his  own  admissions  resting  on  his 
knowledge  and  belief.  It  is  true  that  the  bill  required  from  the  oppo- 
nent an  answer  under  oath  stating  all  that  he  claimed  in  opposition;  but 
to  this  extent  what  was  obtained  wiis  no  more  than  a  sworn  pleading, 
stating  such  material  facts  as  would  be  alleged  in  any  pleading.  But  of 
the  evidence  which  he  was  to  bring  forth  in  support  of  those  facts  — the 
names  of  his  witnesses  and  the  circumstances  to  which  they  would  tes- 
tify —  he  was  required  to  betray  nothing  in  advance,*  except  so  far  as  he 
himself  could  bear  testimony.  In  answering  as  a  witness  to  facts,  it  was  no 
excuse  for  him  that  his  testimony  would  incidentally  reveal  his  witnesses' 
names;'  but  this  did  not  impugn  the  general  principle  that  he  was  entitled 
to  keep  to  himself  all  evidential  data  except  his  own  testimony.  This  prin- 
ciple, which  obtained  equally  for  documentary  evidence  {poit,  §  1858),  was 
applied  in  scores  of  cases  to  a  great  variety  of  arguable  situations,  but  u  a 
guiding  doctrine  was  not  open  to  dispute : 

1888,  Sir  Janu§  Wigram,  V.  C,  Diaoovery,  ff  *1>  ^3 :  "  Pr<^XMition  I :  It  ia  the  right, 
as  a  general  mla,  of  a  plaintiff  in  equity  to  examine  the  defendant  as  to  all  roatten  ot 
fact  wliicli,  being  well  beaded  in  the  bill,  are  material  to  the  proof  of  the  plaintifTa  e*M 
and  which  the  defendant  doea  not  by  bis  form  of  pleading  admit.  Propoaition  II: 
Coarta  of  equity,  as  a  general  role,  oblige  a  defendant  to  ple^  hia  oath  to  the  truth 
of  hia  defence.  With  this  (if  a)  quaUflcation,  the  right  ot  a  phdntifl  in  equity  to  the 
benefit  of  the  defendant's  oath  it  limited  to  a  diaoorery  of  such  material  facta  as  relate 
to  the  plaintiff's  oaae,  and  does  not  extend  to  a  diaeoTery  of  the  manner  in  wbidi  or  the 


■  1836,  Preaton  v.  Can,  I  T.  ft  J.  175;  1868, 
Ingjlby  V.  Shafto,  S3  Bear.  675. 

■  1836,  Storey  r.  Lord  Lennox  1  Keen  841, 
357  (Lord  Langdale,  M.  R :  "In  telUng  the 
troth,  aa  he  ia  Kmnd  to  do,  the  defendant  maj 
incidentallf  diacloae  to  the  plaintiff  that  whirh 
mur  eiial>ie  the  phdntiff  to  lean  the  namea  uf 
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the  witneaaaa  and  the  natare  of  the  rrideace; 
and  if  thia  rooseqnenoe  coald  be  vm6  v  i 
f-mnnd  for  naiatiiig  a  diacorerjr,  one  of  the 
moat  axtendTaljr  OMfnl  parU  of  the  juudH- 
tiOD  of  the  oeoita  of  eqoity  would  be  kMt"). 
Compare  note  8,  ni^. 


f|ia4»-lMS]  DI8C0V£BT  IN  CHANCBRT.  |  ,8,<, 

SttSZlTilLt?- '•'•'^*'' •"•'•'•'- -'^^ 

It  my  be  added  that  the  principle  of  »  bUl  of  diKorerj  wm  never  con- 
„de«d  to  be  .ppLoeble  to  ikird  pcr^n,  not  paHiu  .o  u  to  .ec«e  from  them 
Wore  tn.1  .  dl«lo.ure  of  po..ible  evidence;*  ja.t  m  it  wu  not  .".iS 
.gunft  each  perwn.  to  ««ure  «u  inepection  of  documenta  (pou  « 1887) 

(2)  atatMb^  tnUrrvgalorie,  to  partiu-opp'^nnU.  This^quitoWe  prac 
tice  of  requmng  d»covery  of  the  oppol^S^.  own  ftimonj  Woi  S 
w«j«.nexoepuontothe  general  rule,  a  doctrine  of  clear  wiJdom.  TpenTo 
»o  objection  (anU,  J  1847.  par.  2);  and  it  wa.  accordingly  ^nmh^lll 
rt.t.te  upon  the  PJ«tice  in  common-law  CoorU.  without  the  cuC  Z 
purtenance.  of  a  biU  for  di«3overy.  Thi.  «fonn  cam,  about  in  EnZd t 
864«  after  nearly  a  generation  of  agitation,  and  ha.  been  .inceKtS 
by  .Utute  m  a  majonty  of  American  juri«iiction..T     Theee  .tatute.  pr^S 


•  CMB|Mn  Ai  notaKoM  ante,  |  iS4e,  aod 

*•  «>y*jf:  "*  *^'^'  **>""'  "•^•"«' 

Tbi.  »M,  to  b*  nu*.  OM  mmM  exception, 
)at  appucDt  ool/,  to  the  rnle  that  notic*  *  tho 
mpoMoti  own  caM  eoolU  b«  obtained  bafoie- 
hud.  auMljr,  the  rale  for  oaiag  a  partT'i  writ- 
m  admaum:  If  A  prodaced  at  the  trial  an 
•IbWoo  of  TUM\tj  b;r  B.  not  ipeeiiM  befure- 
kud  JD  0>*|>>Mf>Bf*.  the  trial  might  be  poet- 
polled  for  B'i  beneit  Thie  rule.  howeverTin 
ita  orthadox  form,  wm  not  a  rule  exdndinc 
Nch  eridenee,  bat  muAj  rafubig  to  act  aooo 
u  iBtil  lime  had  been  gireo  to  anewor  it :  1 J37 
AiMin  r.  Chanben.  f  CI.  4  r.  I,  88  (admb-' 
riou  aot  ptt  directljr  la  iaoe  by  the  pleadinn 
"  u.",*''*  ■"  "WotMltr  of  coatn&ctiDK  or 
mUaiBg,  are  not  to  be  lAren  binding  elTeM) : 

M  (liinilar  doetrint) ,  1888,  CophUMl  ».  TmJ 
^7 id.  S49.  878;  1848.  Melc^  r.  ScotTa 
SSL^'S'^'f^  !**  '""fg*!  In  the  bill; 

k^  Uck  eridenee  whieh  the  otbeVtnlght  ex- 
jWo.  Mjd  thenby  teke  him  by  oarprfie,  the 
Coeit  wiUriTe  no  eOeet  to  inch  eridenca  with- 
o«  Int  g(ring  tha  party  to  be  affected  br  it 
u  oMortaaitr  of  eoatrorartiBg  it");    1I4S. 

(LC.  Cottenham  approred  the  precedteg  doe- 
Jtae ;« pp  48»40e other ca.e.!i««u5*«l). 
2*  *?,'?'•  •««»•  "wer  to  have  been  accepted 

>8amBer«lf,8SS(aleanMdopinioabrStorT  T 
pcbdes  ont  that  the  wa«Sfor  tfi.  EStaS 
i«k  «  not  tatWhctoiy.and  denying  Its  y^i^ 
hth.  i:„,uri  statee);  1848.  B»naon  v.  cSS 

jmj  It  would  laam  tbat  the  rale  ii  founded 
!S".*«  ">««y  wM«  which  erideace  in  cha^ 
myu  taken,  a«  it  ia  there  pot  npon  the  fact 
5*>, l»«3: woald  be deA  oTtheloSSr 
of  oo«xaminlBg  the  witaeoe.  If  the  naSTof 
ttegnoB  wae  not  otated  in  the  bUI,  to  whom 
is  ™i  ?"!?1'™^«i  »'»'»obi«!tloB  eoald 
SL!?^  ".v""*  ^*^  *'>™  thiparty  iwS 
unjn  hare  the  power  g<  — w  ixamhiiliiiu  - 


^'  ."^J!?*  *"  "fW  in  any  caee  InappUcable 
toaiimlarione  Med  in  rebattal  of  the  deEnt" 

STbrlSiiiiS'^.SS?'  ^•^'' "-"-«.  -k 

V  V'Sa  f^.  fl  ''.■  ^-  '♦«  M-0.  841,  848.  1 1 

pel  dlacoTenr  from  penoM  who  eaataia  no  other 
leU^n  to  t1>e contemplated litigati^ mto^ 
Mhect  of  the  .ait,  than  tbat  wTlrtS^iir^d 
Uta  aUo  ciMr  that  a  bill  for  di«»»eryaii„  be 
wed  to  enable  a  plaintiff  to  fleh  for  (iformation 
of  My  can«»  ofSfcrn  he  may  hare^SumS 
?■"'  '5.?°??*'^  ••»  defendanti");  ItoSth^ 
ricane  Tel.  Co.  v.  Mohler,  51  W.  Vn.  I  41  8  r! 
481  (good  opinioo,  with  a'  fuU  du^^'oVJ^. 
Compare  Ont  Ralee  of  Court,  1897  |«s 
UdiMeied  and  Ungtoo-.  notee.  '  *  *"' 

•  8t  17  A 18  Vict  0.  ls»,  Common  Uw  Pro. 

'o^XxilTn^^'^  ••- 8»P«m?C<S;? 
IiT^^T??^'  "?*"  •  ■•  '^  practice  under 
bh.  .tatute  may  ba  wea  in  the  following  cmm  : 

l*.±f!^^'-  •'•^>  "• '  K««^  «•  MS ;  188J 

^^T?//;  'JET'^'  ^  *•  •  *pp-  C"-  «"• 


C«*m6,,  £C  C.   Rer  St.  1897,  c.  88,  1 184 ; 
i/oa..-  Ker.St  1909,  c.  40.  Kule  387;  jV„r/. 


CpMol.8t.l8M.a80i  RolMof  Coansi:  iV.ir 
3r«T. ;  ConwJ.  Ord.  1898.  c.  91.  Rule,  aoi-iss . 
yjc  .■  Hulee  of  Court  1900,  Ord.  ao^BulM  Iff  '■ 

*'-f-li  St  1878,  c  99,  H  *M-948. 

'Compare  the  Matotee  cited  mrt,  I  9118 
(party'.  priWiege);  Ala.  Code  1897.  JflSwilSJS ! 
Ant.  Rot.  St.  1901,  |  9998;  Jr*.  Sut.  \»L 
H6778  ff  ;  C«/.  C'C.  P.  ,879.  |  sSMi.|S^: 
tfon  may  be  taken  "at  any  time  after  the  »r. 
»i«  of  .nmmoD.,"  etc,  "  l,  when  the  witoen  ia 

tion  mav  be  oMd  00  proriag  that  a  witneST i. 

rdacaoMd,  etc.,  but  thi.  condition  doee  not  ap- 
br  «o  depueWon.  taken  under  .ulHMCtion  1  ot 
.  *^'."'p™)  i  C»««.  Oaa.  St.  1888,  (f  I0«0-I0«9 
low  (hot  U  diieor^  i.  eompelled,"  f^Tny  o« 

1898,  U  1118,  1117  J  Go.  Coda  1896,  ||  8968- 


.  I-' 


1 18M  NOnCI  OB  DISCOVERY  OF  K7IDENCE.       [Chap.  LXII 

.or  the  rabmiMion  Won  trU}  of  iHttrrogat(mM  to  tk$  opponent  to  be 
•niwend  bj  bim,  —  aiualljr  iu  Writing,  bat  lometiiiiM  alto  (or  altemativelr) 
ondly  b«for«  u  oflkser  of  Oonrt 

In  the  interpretation  of  theee  •tetutae,  it  Menu  to  be  generally  held  iLn 
their  parpoae  waa  merely  to  extend  to  all  Courta  the  expedient  that  form«rly 
exiated  in  ohancerj  alrne  (antt,  1 1846),  that  therefore  the  principle  ig  nut 
changed,  and  that  tlie  diacovery  ia  limited  to  the  extraction  of  the  part^'n 
own  ttitimony  and  cannot  be  aaked  merely  to  aaoertain  hia  other  evidence  to 
aupport  k%$  own  etu»  or  the  nanus  of  hi$  witnut$$  ;  eo  that  the  comuion  hw 
in  thia  reapect  (ntpmi,  par.  1)  remaina  unchanged  for  civil  oaaea : 

1800,  Lindtt,  L.  J.,  In  R*  Siraehan,  1  Uh.  430.  445:  ••  [The  aptOiMiit]  wuU  to  m 
bow  har  opponent  ht^wi  to  pfore  hU  oaM,  and  '^hat  aba  wanta  to  aa«  it  th«  «iTid«u<»  b* 
haa  proeared  to  profe  the  inaaaity  whieh  ha  alligM  and  alia  diapntaa.  Iu  EngUnd  it  U 
ooaaiderad  eontrary  to  the  intamta  of  juatioa  to  eompal  a  litigant  to  diiclote  to  bit 
opponent  bafora  Um  trial  ttia  avidanoa  to  ba  addooad  againat  Urn.  It  ia  ooniidered  that 
ao  to  do  woald  giro  nndoe  advantagaa  for  eroaa  aaaminatlon  and  lead  to  ondlemt  (iii» 
iaaoaa,  and  would  enable  witnaaaaa  to  ba  tampered  with  and  gira  unfair  advuitage  tu  the 
nnaampuloua.  It  ia  very  true  that  an  honeat  and  fair-Kkaling  litigant,  on  MeiDg  bow 
strong  a  oana  hia  opponent  had,  might  at  onea  withdraw  from  further  litigation.  But  our 
rulaa  of  eridenoa  and  of  diaoovary  are  not  bated  upon  the  theory  that  it  ia  adraotagioui 
to  let  each  lida  know  what  Um  olbar  ean  prove,  but  rather  tha  laverae."  * 

t«M'(  own  miiM—  maj  eaaM  ob«tniction  fartt, 
I  •!•)  a*  w*U  M  tha  mla  about  eron-cjYmimiiij  lo 
•M**  oim  eai*^  {pod,  |  IWI) ;  (e)  a  depuikiuii,  ia 
the  itriet  >'itii,  eaaool  be  later  oieii  on  the  tiitl 
anlm  thr  <l<>r<OI<<nt  it  tUeiamd  or  otherrlm  huh- 
tnilaUi  {nmo  1 14<tt) ;  bat  in  this  lut  rraimt, 
note  that  I'jt  California  Code  aod  thuM  fulkiir- 
ing  it  (quoMi  Ln  the  abora  Ibt)  meet  thi«  hr 
axprealjr  axaiii>t:Bg  a  party'i  depacitiun  fr.i.u 
tha  rule. 

*  Aeeordi  K»q.  i  I87S,  Kada  ».  Jacoha.  L.  R. 
8  Each.  D.  8SS ;  IM«,  Marriott  v.  Chsmh«rl*iii, 


assr :  ///.  Rar.  St.  t«74.  e.  91,  |«:  /mf. Rar.  8t. 
I«97, 1 513 ;  £a.  C.  Vt.  ISM,  |M7 i  ifiiM.  Pab. 
8l.  taai,  e.  167,  HM.4S-M,  Hev.  L.  IMM,  e. 
I7S,  HS>.  >7-«3;  J/ic*.  Camp.  I..  1897, 1 1081 1 ; 
Cireait  Court  Ralei  of  laat,  Htoet't  ed.,  rale  48 ; 
Him.  Aonol.  Code  ISM,  H  1781.  \1*»\  Maul. 
C.  C.  P.  ISSS,  H  SS48.  8861  (lihe  Cal.  C.  C.  p. 
{48081,1088) ;  Nov.  Oen  8t  18«B,  18488 :  S.  ft. 
Kib.  St.  1901.  c  885, 1 II ;  N  J.  Oen.  St.  1898, 
Piaetlee,  ||  IS8-I66;  St.  1908,  e.  947,  JH  140^ 
144 :  N.  M. Conip.  U IS97,  |808S ;  N.  t.  C. C. 
P.  1877,  H  870-878;  aad  anMadnanta:  S.  C. 
Code  1888,  H  679-687;   S.  O.   Ker.  C.  1899, 

86846-6699;  (M.  Ber.  St.  f  9898 ;  Or.C.C.P. 
98,  H  814, 888  (like  CaL  C.  C.  P.  H  m(.  S0S9); 
S.  C.  C.  C.  p.  1898,  U  880-898,  Code  1909, 
11890-398;  S.  D.  Htala.  1899,  148488-8490; 
Ttna.  Code  1896,  H  9684-6898  (eitber  part/ 
ouqr  bare  taeh  diecorer/  at  the  nilet  of  eqaitr 
allow) ;  Ttx.  Rer.  Cir.  State.  1899,  H  8998-9998 ; 
Va.  Code  18M7, 113859, 3360, 8870, 3378 :  VTatk. 
C.*8(au.ia97.}i600»-«0I3,6749;  ir.Fa.Cade 
1900,  e.  130, 1  33 ;  Wit.  State.  1898,  H  4096- 
4096;  St.  1901,0.  944  JaneadlDg  the  deibUlaaf 
Stati.  1898,  i  4096) ;  H^jf*.  Rar.  Sl  1887, 44  9991, 
9641. 

From  the  abofe  ttatoM  are  to  be  diatta- 
gnithed  two  tjrpM  of  etatutea  which  may  be 
aied  to  attain  indiiaetly  the  lame  parpoae  aod 
jtt  majr  practioalljr  hare  different  limitalioot, 
namely,  itstatat  which  declare  that  a  party  ehall 
be  "  eompelent  to  tettifv,  mra  voeo  or  by  dojtooiliim, 
like  any  other  witaeia"  (cited  oaOt,  f  488),  or 
tliall  be  "eompoUabU  to  teitify  mm  racf  or  by 
depotitioH  like  any  other  witacM "  (dted  pot, 
1 8918) ;  tha  main  dilfeienCee  are  (a)  the  prvetd- 
un  aod  jeom  ^'•i,f«H>>  may  be  diffenat,at  Oloa- 
tiated  in  Matthewe  r.  R.  Co.,  1898, 149  Ho.  645, 
469,  44  8.  Wr.  809;  (6)  the  rule  about  i»i.<Mae4M; 


L.  R.  17  a  B.  1>  194,  163  C  It  b  not  panniai; 
ble  to  aak  the  nam«  of  peieone  mctelv  *■  brini 
wilaeane  whom  the  other  -^rty  ie  ({oinK  to  call 
aad  their  namee  no*:  forming  juiy  anhntantial 
part  of  the  matorial  fa'te  " ;  bat  hfmy  v.  Lord 
Lennox,  quoted  aapro,  ncia  8,  waa  alao  .\ppTOTtit): 
1888,  Uamphriee  ■>.  Tayt-v  D.  Co.,  i..  R  M 
Ch.  D.  693;  1895,  At  Stnihaa,  1  01.  m, 
449 ;  1995,  Kennedy  v.  Dodaon  I  Ch.  S-'H :  Cm.  ,• 
1897,  Jonee  ».  Pembertoa,  6  ^t.  C.  69;  WK. 
Corle  ».  Coyle,  19  Ont.  Pr.  97 ;  O.  S. :  19M. 
Tdueia  Ca  Bank  v.  Bigelow,  —  T'.v  — ,  .IS  jo. 
704;  1901,  Robbioa  r.  R.  Co.,  ISO  .>:.<«  Si.  tl 
N.  E.  885 ;  1876.  Storm  *.  U.  &.  94  U.  8. 70  M  (in 
examining  on  the  atand,  putifla  "  cionot  con- 
pUn  if  tM  Court  exelndaa  qaeationi  propounded 
merely  to  aacertaia  the  nanwa  of  per^nna  wImd 
they  may  daeire  to  call  aa  witneawa  to  diipnt 
the  eate  of  the  oppoaiM  party  "). 

For  the  role  ia  pattm-infringemenl  caan,  m 
irfra,  noM  19. 

The  rule  about  not  imptadunq  ont'i  okn  rif- 
acat  here  tMida  to  croaa  linae  with  tlia  prewDi 
rule  when  it  fai  aonght  todlacredit  the  opponeut'i 
character  by  hie  own  intorrMatoriee  on  di«- 
oorery;  compare  the  caaea  cited  anti,  |91& 
with  the  fidkwing:  Bag.  Balet  of  Conit,  S4S, 


N  184A-1S6S] 


DI8C0VEUY  BY  STATUTE 


I18M 


h  •  few  of  tb«  tutiita.  this  UmiUUoii  i.  pmmed  in  expiM.  wonU.»    But 

bw  doctrine  o«  «c»oy.    Am  the  matUr  nowiUnds,  niany  Court.  .«  Jn 
U«r  ruLng.  «hiWting  th.  lnh.«nt  p«cUcl  diffio.  .uTtS^  lnS.Zi« 

biU  of  «J«ov«y  iHth  the  spirit  of  th«M  .ufutw  wr  .f  modern  promts 
«.^;w  f^ut  tiJ^,  T"*^  ^-'•'P'-fuon  .„  not  within 'Z^.ent 

M.  of  tb«  diMiUon  -poo  th.  trUl.  Irf  Z  .JLIISTb^  J?  .^.  *'"•» '"'^  "* 

--on. ,»» -..^  --yt^',r.ntn5  Vw.«  si::^       ••«^"«'»»  «^ 

NOMdyhM  bMO  awramnnlT  oon»«tai  «Li  iTTk  jT      .J"  "*'  "P«ri.nc  no 

uo. .  06UI.  a.:::^  „...  «u.«,rj:,r^  X'TtK  ;^^^^^ 

pitting  tlm  art  witboot  Iha  prawnt  iroM 

pnciM  wofdiDg  of  tbo  local  autote ;  the  follow- 

fc!  r^ilS*  V  '""I**  "'  tf»  mode  of  rn^ 

«•  W-MI  (carafol  opinion :  "tho  obJMt  of 

!?il5?!*'?  dlKloMi™  of  whatarer  mar  b* 

i'cMrat  MiMm  imnliadlT  nent  ve  tb*  nae  of 
«cb  dbeoraty  1.  ISmJ  coS.  nndw^a  slaS 

Sw.^J2L'S''.:ii"p  "°*  'n««^nt  with 
Fadraalitatata:  Ita.ExparU  Fiat  lis  IT  R 

•™  JJ;8.  Har  ^^^  |  mi.  proriding  tha»^S 

Of  witMMM  in  opMi  court,"  and  the  latter  moat 

in.  what  tha  opponmfa  teatlmonr  I*  or  wi'l  be 

ST^J^.'"  'iHT^.  "«^  no*  •••  mode  of  proof 

C  O^ri?  '..i'Si.  ^7^'  "•  M«cGinnii,  »o 
O.  C.  A.  Ml,  111  Fed.  377  (a  depoiition  cannot 

W,  notU  tb.  CMH.  ia  at  iian.). 


Xif.  IMS,  S.  IS;  N.  Be.  RdM  of  Cout  1M» 
OrtL  10.  R  Ij  IMO.  B«k  of  BriVtah  oJinmbi 
r.  Tmpp.  7  Bf.  C.  U4  (oa  «uHaiMtioa  Sw  dllT 
«o»«y.  the  oMOMBt  BMjT  ba  tieMad  aa  if  on 
cmMiaminatbi  oadar  tb.  ItelM  of  Oowt): 
WM.  Hmpef  ».  tJwianirir,  10  id.  n  (aimilw 
filed  opiniun  b]r  Hwtar,  C.  J.).  i— ""^ . 

^*^rL^  "^jfti  ^  »• «'  >«>««3ii  iigl 

Iter  u  not  an  oflear  of  •  eonoiatioal  •  IM. 
BodLTjaynrtonid  N.t.  c2!wryi.Ti 


L-  1*7.  MM,  49-56 


,        Pab  St. 

|i)M««d  i»/ra.  I  !«..,,  ...  _.  ..„   ^  .. 

L^i  '  "  C?*  I^/  ••»»  I*  oompeUaA  in 

wu,44N.  H.40e,4l*(aiMitauplied)i  IMS 
K«on  ».  Fm..r,  4«  id.  900^  tSTlhtT^ 
M^  r  appean  thM  the  Mawar  ^  the  pirty 

»«»M  of  proving  Ua  OM,  and  h.  atM^tbtt 
far"J°  I?'  ^^^""^  not  to  b.  iMiriiS^rtiS 
Wl.»  liow  it  will  hare  tbat  eBect  "?^r daSS 


I18M 


50nOE  OB  DnCOVEBT  OF  EV10ENCI.       [CvAr.  UII 


11*  il '■>]'' 


lb*  aUowtdi  mtiIhUI  mj  wwrtwrtfcw of  »  f»itf  hthadm  hiktU  M  tU  tilnn* 
pMty,  asMiil  !■  Um  mmmt  ftmmniht*  by  Ihia  ehayiar,'  M  tb«  Co«rto  at  Ant  to  .wi- 
•idar  th«  wiimtortto*  M  •  mm*  Mbrtttato  for  iW  (ormw  bill  o(  dUeovory  *o.|  Uiui, 
k)giMUIy,  ia  admlaiMriBg  Um  ntrndj,  to  bold  UhU  pwtlM  avaUlH  UmmmIvo*  .>(  it  .^ 
bound  to  eonfoni  m  mw  m  algbt  b«  to  IIm  r«lw  Mid  pmsUM  ffBTfnin|{  bilU  o(  di,. 
•OTtry.  UndOTtb«pr«MBtODd«,iB«ld«btb«MaaninBUMo(»p*rtf  b«(ora  trial,  aitk* 
IimUbm  tt  hk  advanwy,  Um  wMiiMtiM  of  •  wIIimm  i/«  Amm  mm  ond  tli^  tukiEg  U 
dapoaitlono  tor  Um  fwrpolutloa  ol  iMtlDMoy  in  Mlloipotod  liUgoUont  on  sll  vruu|M<)  in 
oil*  MUelo,  it  io  bold  Uuit  tbo  praowdlng  ia  funij  autotory,  to  bo  lOTtrnaa  by  tlw  pro- 
rlaioiui  ol  Um  Codo,  ond  act  to  bo  aontrolM  by  tbo  loriMr  praetiee.  TliLi  elearlug  tttj 
of  (orniar  NotriaUooo  dU  aol,  boworor,  tond  to  dtainiab  lllt|aUon  apon  Uie  lulij^ct,  mmI 
then  ia  yot  maeh  to  porplox  tbo  praetitionor  in  tbo  Tory  ino  dlottnoMooa  which  hari  bm 
favorod  by  tba  Coarta.  Um  londoiiey  of  tbo  Coarta  la  not  yot  toward  libsrality,  in  per. 
Bitting  oxaminatkma  of  partioa  at  tba  Inatanoo  of  tboir  advoraarioB,  and  a  Trry  widr  dii. 
oratiun  U  aaaieiaad  in  datamliilag  wbotbor  tbo  faota  lat  fortb  In  tba  applleaiit't  afB<|irjt 
abow  that  tbo  toatimony  la  aatorial  and  noooaaary.  A  poruaal  of  tbo  tututo  oiKhi  i*a. 
•onably  land  to  Um  oooolnaioa  tbat  tbo  Loglalaturo  Intandod  to  afiord  •  very  Inoaa  and 
gtneral  romody  ;  bat  a  rovlow  of  tbo  graat  array  of  daeWona  apon  tba  articia  would  l«ad 
to  the  eonvietion  tbat  tbo  Coarta,  In  tba  eooaeionttoaa  diaoharfo  of  duty,  bava  mad«  a  dral 
of  work  and  troabio  for  UmbmoItoo  wblob  aiigbt  bava  boea  avoidod,  without  iiiecial  in. 
Jury,  by  a  laaa  eona^rvativo  eoDatruetioa,  by  pomitUng  tbo  oiaminaUon  exo-pt  wliarK  it 
la  obvioosly  intandod  to  annoy  and  baraaa  aod  by  oonflntng  tbo  osafflination  alrictly  to  tlx 
liauoa,  or  Umiting  it  to  partianlar  mattara  aa  tba  ato^.uto  ospraaoly  pormita  ...  In  (aror 
of  a  liboral  oxMnaloB  of  tbo  right  to  osamlntfaa  adreraary,  BMy  bo  urgod  the  di»poiitioD 
wbieh  lod  to  tbo  InvonUon  of  billa  of  dioeorory  la  tbo  pait,  and  tbo  gnat  progrem  nid« 
in  BubotitnUng  for  thorn  tbo  oral  aiaoiinatloo.  Floadlnga  tbomaolTOa  aro  but  one  form  o{ 
ostraoUng  from  aa  advonary  in  adTanoo  of  tbo  trial  admiaaiona  or  anawen  to  the  ehargt 
agai.Mt  him.  ...  It  la  lataroaUng  to  aoto  tbat  tba  Court  of  laat  raaort  iu  thia  »uu  hu 
usproMad  ita  Irar  of  latf  todo  laading  tb  abnao  with  raapaot  to  odo  braneb  of  tlie  lubjact 
only,  namely,  that  which  rolatoa  to  tho  omainationa  ktfore  aetion  broufki  of  a  penoo  who 
ia  ospoeted  to  bo  BMdo  a  party  to  It  ...  If  tho  ozamiaation  ia  allowod  by  the  Court  it 
naod  not  bo  Umitod  to  tho  aflrmaUvo  oaaao  ol  aetion  or  dafonoo  of  Um  party  desiring  tte 
•xamiaatlon,  but  nuy  bo  a  gonoral  emmination,  tba  name  aa  if  it  were  had  at  the  trial . . . 
[The  examination  hM  boon  nf naod]  whoro  there  ia  no  proof  that  tho  faota  are  not  h  w«li 
known  to  tbo  party  aooklag  tho  examination  aa  to  tbo  adTonary  whom  be  wi»bea  to  «• 
amine ;  where  it  la  not  ahown  that  an  oxamlaatioB  of  tho  advoraary  eoald  not  be  had  tt 
the  trial  and  it  dooa  not  i^poar  tbat  aa  oxamiaation  before  trial  ia  neooaaary  or  important; 
where  it  la  made  to  appear  that  tho  oxamination  ia  aoaght  aMraly  for  the  purpuae  of  an- 
noyanea  or  debty  ;  where  tho  information  aoaght  oan  bo  obtained  from  recorda  or  doea- 
BMUta ;  where  it  eannot  bo  aoeortainod  an  what  iaono  tho  party  deeirea  the  examination  or 
where  a  defendaat  aoaght  to  exaatino  a  plaintifl  before  aarrloo  of  a  eomplaint  in  order  to 
frame  an  anawer ;  where  it  la  not  alleged  that  the  faeta  exiat  wbieh  are  lought  to  ba 
proved  by  the  examination ;  and,  gonorally,  wiMro  tho  Court  ia  not  Mtiafied  tbat  th« 
examination  of  the  advorMry  la  either  material  or  noooaaary.  The  instanoea  under  tliit 
head  aro  too  namorona  to  cite ;  and  it  may  be  auggeatod  that  each  eaae  will  be  judged 
upon  Ita  own  faeta  and  that  tho  praotitionar.  In  groping  hia  way  through  the  maxe  of 
adjudioationa  on  thia  diviiioa  of  tbo  aubjoet,  will  And  eommoa  aooae  a  not  untruatworthy 
gaide." 

(3)  A  further  sUtutory  exoepUon  to  the  common-law  rule  is  in  fact 
created  wherever  the  prior  filing  of  affidaviu  is  required  "  or  where  witnestes 

u  ErampU:  lla  Rev.  St  1W9.  S§  SliU,  SIM     taM  by  aotarv,  ale.,  meat  be  Sled  a  tpariM 
(aflUavita  aa  to  iadonemeDt,  portneiahip,  pro-    time  baton  trial).    Coupaia  f  1710.  <w<. 

8480 


il  1I44-18M]  DUOOVIRY  BY  8TATUTH  JSTC  ,  ,„, 

tlMpothtHt  Ukni  bjr  Um  opponmt.  tb«  notim  tmauiwmA  k-  .k.  '  ""  ""^ 
-d  th„.  «joaaU  to  «  .xcption  uad„  tJTpl'jSpl'  So^^T"^ 
p«ty  did  not  .tfnd  th«  Uking  h    WhetL^T;  JJST*  "T  *'""' ""  '"^" 

.pua  th«  oominon.kw  rSI»  '**  *"  '*'^  "**•  "^  «"«» 

8.     XtoOWBMti. 

tod  wu  oompelkbl.  to  dJaciL  .Hhi.  fj^n  :  .T***"**  •»•  t««timony 
»  be  wu  compellable  .rJhTtS"  J"''!"°°^»  knowl«lg,  «,d  belief, 
iui  poMewion  wbiBh  ..1  !!l-     u,       ''"•"°«  *°  P«^"«»  documenu  in 

•iil««lTnot«l/airtiLllWflrL»k!  .  ^  ^"  '"  «PP«rent  exception. 

M«^7  nowa  (am.,  1 1846),  to  the  general  role  denying  the  right  of  inapec 

■•  tj  iMtM*,  ia  OM  or  two  JwMMow.  > 

|Md»  •  JMT  tftal.  il  toMiSVroUbCd 
*»■  "j^  «  »•  ■wild  trial  M«  •TbncTMt 


WfaMI 

iiet. 


"  8«  th*  uamtm  chad  oiMr.  M  laacMsn         ^i  ?^  '""•»,"»»  •»  to  t»  prorad ;  coiMtrainc  tb* 
Ml  .^2™^;  {'•'^  r«»iw<*.-  last.  8wn- 

IM  unw  ia  ib«  Mil,  (o  tSiit  the  nun  smIh^ 
•horn  it  wu  totwiri  iTta  iLSr2lw*K.™ 


n  W«H.  ilS,  MS  (■MimilatiDC  the  prMlice  iW 
Witr, » to  the  oamee  of  aten) :  infrSS.  . 


(■MimikUioK  the  pr^. 

UBM  of  aten) ;  igfg,  Bat,,  „ 
»»t  U79,  Flaobc-Haehloa  Co." 


•(|aitr,aiiiothai 

Cu^  W  U.  8.  ai,  ta ;  1179,  p]aiiiii».Ms 


Mil 


I IMT  NOTJCE  OB  DISCOVERY  OF  EVIDENCK       [Chap.  LX|j 

tion  before  tri«L  Moreover,  lince  the  anziliaiy  jurudicUon  of  chancery  wa, 
available  to  secure  s«ch  diacoveiy  in  aid  of  an  acUon  at  common  law  Z 
well  n«  in  aid  of  bUls  for  relief  in  ohancerj.  this  right  of  inspection  was 
avaJable.  through  a  separate  proceeding  in  chancery,  for  the  purposes  of  r 
suit  at  law.    The  modu$  operandi  waa  as  follows: 

1877.  ProfaMor  C.  C.  LangdM,  l^rAij  PlMdiDK,  |  IM  :  "[The  plaintiff  «i,nlie,i  .„ 
th.  Court  for  an  ord«  that  tb.  d.feodut  pwd«»  th.  document.  descriUd  in  i£^„1 
«.d  l-T.  then,  with  the  ctark  in  ooart.  «d  that  th,  pliOntiff  haH^^to  iSpTt  ^ 
•ime  and  take  copte.  th.r«,f.  If  th.  ord,r  i.  mada,  tl..  documanU  p«duced  pC  m 
to  th.  onter  are  tr-t«l  a.  part  of  th.  viewer ,  th.  .Ihct  of  the  pnSuctirCl* 
•am.  a.  .f  the  docamwt.  pn>dao«l  had  been  set  forth  T.rbatini  in  Ui.  an.w.r  \lzl 
by  ti>e  ancient  prMtiiw,  document,  wen  thu.  Mt  forth  in  the  anaww,  Initead  of  )^« 

Sn^f '^l^-.  •  j;  "'  "^  '^"'  P"^'-*-  ''•'•°  •»«"«"""•  »-"  be-'  WtVi  h 
the  defendant .  clerk  in  court,  pursuant  to  an  order,  if  the  plaintiff  wiabe.  to  have  them 
produced  before  an  examiner  or  at  the  bearing  of  the  cauM  or  on  a  trial  at  law,  he  do« 
i»t  aubpana  the  defendant  as  foru^rly,  but  th.  defendant's  clerk  in  court  attends  ,^ 
them  upon  «qu«.t  and  upon  being  paid  hi.  usual  fee..  A  p«»daction  of  document,  may 
be  wantMl  for  three  distinct  purpoiM,  flrrt.  that  thay  may  b.  inaptlctod  and  a  copv  of 
them  taken,  wcondly,  that  they  may  b.  .ibibitwl  to  wituesM.  for  the  purpose  of  T,Zh«t 
their  esMution  or  any  other  fact  connected  with  them,  thirdly,  that  they  may  be  read  in 

HhI^Tk  .K  !?""*  •"  '?'•  °'  *"  *"-•  f"  *»'  *•*•  P-'P"*"  •"  Porf«="v  «~0B° 
jJiahed  by  the  modem  practice ;  while  the  anciiint  practice  failed  to  accomplish  'perfectly 
the  arst  pnrpoM.  for  it  gar.  th.  plaintiff  no  opportunity  to  inap^t  the  documeut  till 
after  the  oauM  wa.  at  issue." 

But  this  right  of  inspection  in  chancery  waa  an  exception  in  superficial 
appearance  only  to  the  getoml  rule  {anU.  §  1845)  that  a  party  is  not  entitled 
to  ascertain  before  trial  the  tenor  of  hlis  adversary's  evidence.    The  strict 
limitation  of  this  right  of  inspection  was  that  it  should  include  only  those 
documents  which  contained  (he  evidence  of  the  applicant,  and  not  those 
which  contained  the  adversary's  own  evidence.    If,  for  example,  A  sued  B 
to  enforce  a  contract,  and  the  instrument  was  in  B's  possession,  A  could 
obtain  inspe  tion  of  that  instrument,  but  not  of  a  release  which  B  might 
also  possess.    It  is  true  that  A  might  sometimes  be  unaware  of  the  precise 
contents  or  even  of  the  existence  of  documents  evidencing  his  own  case  but 
possessed  by  B,and  to  this  extent  tiie  discovery  and  inspection  would  reUeve 
him  from  the  risk  of  unfair  surprise  and  would  thus  in  spirit  be  an  excep- 
tion to  the  ^jeneral  rule  and  a  decided  improvement  over  his  situation  under 
common-law  procedure.    But  this  would  be  merely  an  accidental  result  in 
a  given  case ;  in  theory  of  law  he  was  inspecting  merely  that  which  was  in 
a  sense  already  his  own.    The  strict  and  invariable  rule,  already  briefly 
noted  (anU,  §  1846),  in  harmony  with  the  rule  already  examined  for 
witnesses  (onfe,  §  1856),  was  that  no  inspection  in  advance  could  be  de- 
manded of  those  documents  which  were  to  serve  merely  as  the  adversary's 
own  evidence.    In  other  words,  in  chancery  there  was  no  exception  to  the 
broad  principle  of  the  common  law  that  a  party  is  not  entitled  to  ascertain 
before  trial  the  tenor  of  the  documentary  evidence  which  the  adversary  pos- 
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Irindple  might  be  in  ita  detdled  .ppS»  Ifl"'^'  ""*  »«»«te»t  thi. 
,«.tioned.ccepUnce„aprincii;jr^^  whl.'*""*?'  to  note  ita  nn. 
"f '  r:  "r  """ghtoned  direction  5^70.  t  *^".'^:"°''«»  J>»ve  been 
gation  from  the  eatabliahed  doctrine  of  olL„"  "f''  **» »«  •  ««»tinct  dero- 
tow  of  atetnte :  """  °'  chanoeiy  .ud  to  be  wholly  the  cij^ 

U.OWU  dUeaud  which  fXTrt  of  Z":,'  *"™'''««'y  ^--^^^.At  au?!^"; 
tarter!  of  tapporting  hi,  tiKll  ^"  •^"'?«'7'».  He  «M,not  call  ford."'''*:  f 
botl.  claim  he  m.v  have^or  till  i  ''^  ""**'"''»  ""ia  adveiMrv  Th^  T  *'""'''• 
do-  not  claim  anK^S,""'^'.'"'''"' ''«  '^-n-  oW^^'      tSTm""!-/^''"' 

Mould  depoie  iq  hia  affidavit  to  hi<  hmirfn!.  i    .  ''*  "'  •"<>  '*  wmg  also  th^t  kT 

oodl^  the  affidavit  ought  h,.(LitK«^^"!'.?~""''  '^  °»*nt^  or^efeS' S  i! 
»d  tha  «.ta«  of  «^docltS;^oSh."ti?»  ""''"•"  *^  "'-"  «>'  ^^  appHclt.^ 
•Me,  not  to  find  a  flaw  a  the  case  oTth.  "~"°»  ">•  pvty  applying  to  auDiioM  hi. 
•d-it  or  d,„y  the  po^u>n  ^f  ^,  °'  ^^  ^TX*"  ^.J^  ""^  ""•  opp^n^t^^ 

JTn^^rL^tl^bter'^'''''  «  ~'  »"'  "I-  eq-itr  *.  parti.. 
"TV.  know  their  P^L^n^^u  •„trCiZ.'°  ""•  ^I^'-  »'  ^-m .  ^^  iT 
Waiways  eaay  to  diatiogui.h  Mou«tol,  L     '^."P°"  *«  '«*ri°g-  •  •  •  But  it  il 
•«l  what  ia  evidence  for  Se  pla^ti?^  L^'*""  *''•'  *«  «^d«»<»  L  the  defe„L^ 

j^,^  out  Ita  weak  poinU  or  in  the  hopo  of 
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fladingMHMtUiiK  wii&bwiUMlfaihUewi  Urot.  ...  It  Kum  thtnhn  tiMt  guoh  > 
ehwg*  ia  whoUy  UUfitimate.''  > 

§  1858.  AwpMttoa  •*  Oooubob  Law  (Oy«r  aad  Profart;  Motion  to  Pro- 
dnoo;  DoesBMati  of  Oomwon  latoraat  or'af  ftiwtMablpi  Oorporat*  Records ; 
Znaimnoo  PoUoUa).  At  comiaon  law  the  pArty-opponeut  waa  absolutely 
privileged  from  producing  on  the  trial  docnmvotary  evidence  in  his  posses- 
sion {pott,  I  2219).  It  was  natoial.  then,  to  find  that  an  inspection  of  his 
documentary  evidence  before  trial  could  also  not  be  obtained.  It  would  be 
conceivable  that  he  might  be  compellable  to  produce  it  upon  trial  and  yet 
not  to  exhibit  it  before  trial,  —  in  other  words,  that  his  privilege  might  be 
abolished  (as  it  has  been),  while  his  duty  to  avoid  surprise  might  not  be 
granted  (as  it  has  not  always  been).  But  it  was  entirely  vnlikely  to  fiud 
the  privilege  to  withhold  at  the  trial  coexisting  with  an  obligation  to 
allow  inspection  before  trial  Accordingly,  what  we  find  is  that  the  limited 
right  of  inspection  which  did  exist  ran  more  or  less  parallel  with  the 
situations  in  which  the  privilege  was  either  not  applicable  or  was  virtually 
negatived  in  chancery  practice  and  therefore  (to  avoid  circuity)  in  common- 
law  practice  alsa 

In  brief,  there  were  five  distinct  elapses  of  situations  in  which  a  court 
of  common  law  allowed  to  the  party  the  inspection  before  trial  of  docu- 
ments in  the  adversary's  possession.  Of  these  five  situations,  two  alone  pre- 
sented genuine  and  plain  exceptions  to  the  general  rule  (ante,  §  1845)  that  a 
party  is  not  entitled  to  ascertain  before  trial  the  tenor  of  his  adversary's 
evidence ;  the  others  rested  either  on  some  independent  rule  of  law  or  on  an 
attempt  to  approach  the  chancery  rule  that  a  party  was  entitled  to  inspect 
his  own  evidence  that  happened  to  be  in  the  adversary's  hands. 

(1)  Pro/eH  and  Oyr.  By  the  doctrine  of  profert  and  oyer,  a  party  plead- 
ing a  deed  of  a  limited  class  was  obliged  to  set  forth  its  contents  in  his 
pleading;  the  historical  connection  of  this  doctrine  with  the  rule  forbidding 
proof  of  documents  except  by  the  original  has  been  already  noticed  (ante, 
S  1177).  As  a  consequence  of  this  profert.  i.  «.  the  proffer  at  the  trial,  the 
opponent  was  entitled  to  oyer,  ».  «.  the  hearing  of  the  reading  of  the  docu- 
ment But  these  phrases  had  grown  up  in  the  early  days  of  oral  pleading ; 
and,  ever  since  the  practice  of  written  pleading,  the  two  parts  of  the  process 
had  been  replaced,  respectively,  the  profert,  by  a  statement  of  the  tenor  of 
the  document  in  the  pleading  of  the  party  offering  it,  and  the  oyer,  by  an 
opportunity  for  the  opponent  before  trial  to  inspect  it  and  be  furnished  with 
a  copy.  The  practice  in  the  early  1800s  was  thns  described  by  the  most 
famous  pleader  (next  to  Mr.  Joseph  Chitty)  of  his  day : 

1828,  Mr.  Wm.  TUU,  Fnetiee,  0th  ed.,  I,  688:  «  Oywr  of  deed*,  etc.,  b  d.mand»Ue 
by  the  d«f Mtdsnt  or  by  th*  piaintia.    U  the  pUintUt  in  hit  deeUuration  necemrily  niaka 

»  The  detaib  <rf  chMMseiy  pnMtiee,  for  tke  m-  trMitiiei,  utA  niMciaUT  in  the  following :  I«51, 
ion  alreadr  ezpbiiied  (ante,  1 4 ),  an  without  the  Ptdlock,  FrodnctioD  o)  Docnmenta  for  InipM- 
pnmew  of  thb  work ;  the  mlee  ai  to  prodnc-  tion,  pp.  6  ff. ;  I89S,  Sntherland,  Prodoction  ud 
tion  of  docaffleati  may  be  found  in  the  oaul     laapeietiaa  <rf  Botrin  and  Fepm. 
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ys .  d-di.  «t.tud  to .  cop,  otr :^io?s  n^ :, :  •;£;jrj':fu 

woid»n%«iirM»«,r,rt«i,etc,«r»  the  Mt  of  the  a.nrt     Tn\»lJ*r     v  ^'  "" 

h««»««lJ7d««Kfaduilgr;tot«l^JJi^'^    I»  I««rtic,  how««..  o^r 

The  effect  of  this  degenerated  tnuiition  was  praoticaUy  to  acoompliah  the 
whcJe«,me  purpose  of  blowing  an  inepectionof  the  adversary'.  "Sndocu! 
»«Ury  evidence  before  trial    Thus,  to  the      -nt  that  profert  wm  i 

ewepUoD  to  t^  general  contrary  rule  (anU,  §  .845)  was  recogniTd.  It 
*!.    """•  J°^«ver.  that  its  recognition  did  not  depend  rSTrakicil 

Jn»dy  betrayed  Its  general  tenor,  and  then,  was  little  to  gam  by  an  inspS- 
too^nkss  the  handwriting  or  the  names  of  the  attesting  JSnZ^Ze 
4-ued  to  be  ascertained  Moreover,  the  narrow  scope  of  the  req^ImTnt 
«.d  the  arbitrary  quibbles  governing  its  .pplication.  reduced  1^^.°^ 
hmited  usefulness.  It  contained  the  germ  of  great  possibilities;  but*t^ 
m  practice  not  an  extensive  exception  •  ^^ 

^BgMMgMiitr  CowmM  on  that  method,  now  for  to  nuDT  mm  olaokt«.  af  ««,i  ..i-I« 
*•»««,  UUg«t,  Mtorily  oorfronting  •«*  other  i«  0^^^^"^**^  •*  •'^  P^«»« 

(2)  Corporate  «nrf  Jfaworin/  A«,;tifc    That  a  member  of  a  cornoralion 

S!  ™«  -1      ^"  *^  '^^  ""''^  ^^«"  '»»«  1700s;  the  membershi^S 
li  hv  SI""  "^^  '"^'^  ^"  "^^  ""^"^  *°^  '»>«  title  of  throth« 

toiMpect  rested  not  on  a  rule  of  ppooedure  or  evidence,  but  on  the  substantive 
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law;  in  other  worda,  the  general  right  to  inapect  for  a  reaaonable  purpose 
existed  apart  from  the  pendencj  of  litigation,  and  the  right  to  insjiect  for 
obtaining  evidence  was  merely  an  incidental  exercise  of  the  general  and 
independent  right  It  would  and  did  follow  that  a  party  to  a  cause  could 
obtain  evidence  by  inapection  of  the  records  ot  t\  corporation  of  which  he  was 
a  member,  even  though  the  corporation  iras  not  a  paity  to  the  cause,'  and 
conversely,  that  a  party  to  a  cause  could  not  obtain  inspection  of  the  records 
of  an  opponent-corporation  if  he  was  not  as  a  member  entitled  to  inspection 
generally  *  Thus,  whatever  right  of  inspection  was  and  still  is  recognized  in 
such  cases  depends  upon  the  extent  of  the  substantive  right  of  members  of 
corporations,  under  the  law  of  corporations,  and  is  therefore  without  the 
present  purview.* 

(3)  Doeumenti  tubjtet  to  a  Common  Interut  or  a  TrutkeAip.  Apart  from 
the  preceding  class  of  cases,  which  rested  on  no  rule  of  evidence  properly  so 
called,  and  from  the  rule  of  oyer,  the  common-law  Courts  at  the  beginning  of 
the  1700s  recognized  no  right  to  obtain  before  trial  an  inspection  of  docu- 
ments in  an  adversary's  hands : 

1W8,  Ontniuli  r.  BmrtU,  I  Ld.  Raym.  232  (r*f  using  to  the  plaintiff  an  inspection 
»-<i  copy  of  the  reoorda  of  the  oollege  of  phyiiiiaos,  in  an  action  against  one  of  them  for 
i'l'j  imprisonment) :  "  This  reoord  may  be  pleaded  witboat  tpro/trt  in  euria,  and  there. 
:jr<  ao  oyer  can  be  prayed  of  it,  and  therefore  the  dafendanta  ahaU  not  be  bound  to 
give  a  oopy,  for  it  would  be  in  eSaet  to  disoovBr  thdr  evidanoe.  And  the  plaintiff  baa  no 
right  in  this  reoord,  therefore  this  ease  differs  from  the  eaae  of  the  public  books  of  a  cor- 
poration, for  there  the  party  has  an  interest.  In  the  aame  manner,  where  there  is  a  dis. 
puta  between  a  lord  and  a  copyholder,  the  copyholder  shall  see  the  rolla,  because  he  has 
an  interest  in  them."* 


mi 


*  17S0,  Attomejr-Oenaial  v.  Cctenttr,  Bonb. 
190  (cited  infra,  nota  6);  1745,  R.  v.  Hostmen, 
a  Btra.  laas  (mandamas  to  admit  a  penon  to 
the  fraternity ;  "  the  Coart  said  that  ererr  mem- 
ber of  the  corporation  had,  as  sach,  a  r%ht  to 
look  into  the  books  for  any  matter  that  con- 
cerned himself,  tboogh  it  was  in  a  dbpota  with 
others").  "^ 

There  waa  of  coarse  mocb  learning  aa  to 
whether  a  person  had  an  entitling  inftrax  thoogh 
not  in  strietaeas  a  member ;  moieorar,  the  right 
was  in  those  dars  conflned  to  ptiWieeorpantfraat  so- 
called;  bat  these  details  are  witboot  the  ptaaeot 
Knriew ;  the  following  mlings  Olnstrate  them : 
11,  K.  V.  WorsenbAm,  1  Ldi^ym.  70S;  1734, 
Warrioer  ».  Giles,  a  Stim.  W4  (city  market 
books);  1746,  Brewers'  Co.  v.  Benson,  Bamea 
1S6  (defendant  allowed  inspection  of  pbUntiff's 
books,  thongb  no  member,  becaoae  their  by-laws 
affected  his  right  to  trade)  ;  1773,  AUan  e.  Tap, 
a  W.  Bl.  850  (insmction  of  records  of  Clements 
Inn,  not  a  pablic  corporation,  not  allowed): 
1819,  B.  V.  Sheriff  of  Cherter,  1  Chitty  476 
(actioa  for  neglecting  to  lerya  writ ;  inspection 
of  books  of  qnarter  sewions  held  not  within  the 
mle)  i  1894, Harrison  v.  Williams,  S  B.  ftC.  169 
(action  for  penalty  ander  a  ei^  by-Uw;  in- 
spection by  defendant  of  ootporate  booka  al- 


lowed, the  defendant  being  ander  corporate 
Jorisdictioa,  though  not  a  msmhar). 


*  1744,  R.  V.  Bridgeman,  9  Strs.  1203  (Ait- 
pate  between  Wigan  corporation  and  defendant ; 
laspectioa  refased,  for  otherwise  "  one  prirate 
man  would  hare  as  good  a  right  to  inspect  the 
deeds  and  erideaoes  of  aoother  ") ;  1800.  Soeth- 
ampton  *.  GraTss,  S  T.  B.  590  'inapection  of 
eorpoiate  reoorda  of  defendf  -  refiued  to 
pbuatiff  not  a  member ;  Lord  Kenran,  C.  J. : 
"  Wheie  the  diapBte  is  between  different  co^ 

Kratoia,  there  an  inspectioa  may  be  granted; 
t  I  caaaot  cooeeiTe  why  aa  inspection  of  the 
manimeats  of  a  eocpoMioa  sbonU  be  gnuted 
wbsa  a  dmilar  faaspisetion  would  be  denied  he- 
tweeaprirate  perMms  only  "). 

*  nr  the  question  whether  a  itotkkolder, 
deairtaff  to  leani  of  the  orarporate  doings,  mntt 
proeeed  hr  mandamas  to  obtain  inspection  rather 
than  by  bnl  of  discorary,  see  the  following  canes : 
1900,  Fuller  v.  HoOaiider,  61  N.  J.  Eq  648,  47 
AtL  646;  I90I,  Trimble  V.  American  SngarKef. 
Co.,  lb.  340, 48  AtL  919;  1899,  Re  Steinwa.',  IS> 
N.  T.  950,  S3  N.  R.  1108. 

*  Att»rdi  1730,  Attomey-Oeneral  v.  Cor- 
entiy,  Baab.  990  (actioa  against  trustees  of  a 
charity;  inspectioa  not  compelled;  "this  beini 
their  prirate  erideaee,  they  shall  not  be  obliged 
to  discoTsr  it:  and  it  is  not  like  the  case  of  co^ 
poratioa  books  or  court  rolls,  which  are  of  a 
public  nature " ;  enn  for  manorial  rolls,  a 
straagsr  to  the  maanc  could  not  obtain  ia- 
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b  tiie  fint  hdf  of  the  170(b  tw  to  be  found  ruling,  in  which  not  onlr  i. 
J- inap^tion  «fu«Ki  whe«  it  would  oerteinly  h.ve  Sen  ^ntd  «  c^  LJ 
htoUmt  even  the  ye^  principle  and  distinction  on  whichUie  OjuiS  S 
fiomied  were  expienly  denied  a  recognition  •  ' 

Bot  with  the  accewion  of  Lord  Manefield.  in  1766.  to  that  moral  dominion 
ktbe  common-kw  «alm  which  he  exerdeed  throughout  a  «„I«tion  a  di 
aded  change  wa.  noticeable.  Hi,  idea,  wen,  a  ceStuiy  in*Sv«ce  rf  h  J 
m^^  .«b«quent  erent.  proved.  But  while  he  held  .wa^bro-d  and 
bbeml  practice  prevaaed,-a  practice  who«,  avowed  object  wwtTafford 
«»uumly  to  a  party  at  law.  upon  mere  motion,  a.  ample  aras  JI"nS  rfthi 
j«ent  «,rt  a.  he  could  have  obtained  by  the  tedio^^d  e'rn-lve  p^e, 
of .  biU  of  d,«K,very  m  chancery.T  Thia  advanced  rule  ^-ni  to  hav^TZ 
nnqaestioned  during  Lord  Manafield'e  time  • 

On  the  arrival  of  Lord  Kenyon  as  hi.  suocewor.  in  1788,  a  halt  was  called 

^\r?iS°'T  "^"^^  "'  °"'°**^  attitude  betwee.^X,rtbnaiJ 
^^W  /r  P'^^^T'-  r^  »«tween  their  respective  «5hoolsTfZ^ 
SS^   «»P"g««ive  influence,  of  thought  iTcommand  of  tiie  Z- 
iMh  judiciary.    So  far  as  any  one  man  could  nullifv  tha  (t^  hi^\  a         ^ 
^novations  of  the  p«cedinj  r^.e,  I.>^  Ke^oVLt^SSft TT 

!L    k  .^    f  "^Ji*^^  ''"""^"P***  ^y  ^«>  Mansfield  was  enough  S 
h  m   ,t  stood  condemned.    The  result  was.  in  the  first  place,  a  repudiation 

oMuned  m  chancery,  and,  m  the  next  place,  a  mazy  uncertainty  as  taZZ 
^m  extent  to  which  the  right  would  still  b;  concede!"    Not  ^U  the  ad 

ieZ^TilhTi^L      """?""'  "°«<1">^«»1  """""o;  and  after  Lord 
ienyons  death  m  1802.  a  counter-reaction  set  in.    There  was  also  still  the 

:»econ.mo.  book  of  their  tw«c.ii»"^ 

S.^  P."7««;   "d   COBt«d«l    th«t   ll,   M 
«jwri  th.  oppoBMt);  1707.  Hai  ».  AUuid,  1 


pwuhlfj  to  which,  in  17»3,  Ur/km:  t^ 
*toj^  .ppend,  the  .igBiflait  note,  "^L^ 

liJ  nude  abeolnta  t ").  ^^ 

TT»  trowki  of  the  Comt  in  Je^n.  ,.  Hm. 
«g»,  1  Wm<.  SMiid.  8  (I6<7)  nmetinMii  rited 
"  •■  SMly  neoMition  of  the  iatar  iltM,t^j^     aTS'  "■^'"O"  ""  •     "J  ""oo  >»  eBironnded  br 

WOhuM,  u.  Pritehrt,  p.  sSMt.  7  C.  b!*(S?     Sh^!**'  «»  h"  be«  Bwl  to  eomply  witl^ 

2M7 


*  "•*.  B*"?  ».  Alenuider,  Tidd"*  Pr»et  I 
m,  9th  Eb|.  ei.  (MMrtWd,  L.  C/J, :  VyvjiJ: 
WW  the  deiendwit  would  be  entitled  to  ■  dl«i 

BM  wi*?' o  8<jnflMunpton  r.  Onvee,  8  T.  R. 
no,  Mr.  J.  Oroee  lemsrked:  "When  I  firrt 

A^tJ:^.^'"!^'*-  "  *-  ""deretSd  to  b2 
«  .SSSi!^  J***"*  ?  «P"'  "•"  "rf  'W.  kind 
•e  matten  of  oonree."  It  eeenw  to  h«>«  been 

Jjnwntion  ihM  the  oommon-Uw  Hght  of  i  * 

■peetion  cMie  in  with  Lort  ManrfelH  ud  wu 

»»1S,'"»  «w>  llbend  thu  .fterwwd^  ,  t! 

'mSS*  Hd7  «»P7'*'"  "•  Weheter, iAf 
•  IMS,  DiUlM,  C.  J.,  in  ThtelfaU  i  Web- 

iKJlil'-W-  •«»  =  "  Mr  ""i-Hl  i.  .MTonnded  i^ 


nki^^- 
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anquMtioiMbl*  nk,  nodeed  Above  (pM.  8),  pnrmitdog  inspection  of  cor- 
ponte  and  nuunoiial  booka;  and  it  waa  appanatly  upon  the  analogy  of  thi* 
doctrine  that  the  phtasing  of  the  genenl  right  ol  inapestion  by  parties  now 
came  to  be  fashioned.  It  began  to  be  said,  from  1800  onwaida.  that  a  party 
MWf  entitUd  to  friar  impitvm  wktnntr  kt  had  an  xnUrmt  in  the  documtnt 
or  (in  another  phraaiag,  meant  to  be  eqoivalent)  wktmvr  the  oppmunt  tmi 
Me  virtual  trtutm  of  the  docament  But  there  waa  for  a  generation  after- 
wards  no  semblance  d  Jodidal  agreement,  eiUier  aa  to  thia  formal  definition. 
or,  when  it  waa  aooepted,  as  to  iu  application  in  similar  eases.  It  is  impo«. 
sible  to  harmcmiae  the  rvlinga  that  enaoed;  nutil,  in  the  second  quarter  of 
the  century,  something  like  a  consensus  was  reached  for  a  definition  of  the 
above  tenor." 

M  Th.  roliiuB  aw  m  Mknrai  I7M,  Ckat-     I  Biac.  ISI  (laqneliM  fcfatud  for  plaintiff  o» 
fnwd  tat  ikfondut  of  a  bond  on  whkh  actio-     -m  t»  kl^^T^.,^!'."  iL S^.^""  **'.'''°.'>8^<> 


plaintiif  ooold  sot  laodrar  on  trial  without 
doing  the  aama  mppoaid  daasoDoi  thine) : 
1808,  Blaker  v.  Pottar,  I  Taani.  S8S  (pUntUt 
allowed  to  Inipact  and  oopgr  aa  indantare  of 
baM,  in  aa  action  on  a  eorenaat  then  ^n,  plain- 
tiff nerer  ha<rin(  had  a  dnplieate  origiaall ; 
1811,  Bataman  v.  Phillipa,  4  id.  IS7  (anntamped 
agreement  of  gwurantaa,  in  which  plaintiff  waa 
iateieated,  thoagh  not  taebniealljr  a  party  to  it ; 
order  for  prodaction  br  defaadaut  granted,  that 


(inepeition  of  Mraemeat  forming  the  bisiii 
of  the  action,  not  allowed  for  the  purpo«  of 
pleuliag  in  abatement) ;  18S9.  Ficltcring  t. 
Moyea,  I  B.  *  C.  t«l  ("  le  there  uir  cm. 
when  a  dead  hae  been  ordered  to  bo  pnHlaced 
nntae  it  haa  been  depoeited  in  the  hand,  of  the 
holder  aa  a  tmctee  for  otbeia  only  or  for  othen 
joindy  with  himaelff  ";  inapeition  refiurt  of 
a  deed  to  defendant  in  an  action  of  tresnM 
«.«./);  I8S4,  HiUyard  ».  Smith,  1  Binir.  «? 
(ac*- •-'"  -'  — -'^- 


part  oolr  b  exeealed  of  •  deed,  the  party  who 
hoMe  itb  tmatae  for  tba  otlier");  18IS,  Stnet 
•.  Brawn,  e  id.  SOt  (inapeetioa  refaand  for  the 
plaintiff,  in  an  actioo  on  a  ehaIte^party,  of  the 
oefendanf  a  eooaterpan,  the  plainliS'a  part  being 
loat;  the  principle  of  granting  ii"  that  the  party 
kofaihw  the  dead  waa  s  tranaa  for  tba  other") ; 
ISU,  flarria  *.  AUrit,  S  Chitty  tSS  (  .epw^ion 
•Uowedof  anortipigabydafiwlanttopla:.  .'ff: 
being  in  plaintiff*!  pnaifaeion.  it  had  been  aeiaed 
and  girao  ia  enatody,  with  the  plaintiS't  other 
papera,  to  a  oomtabU  Mpiabeadiug  him  on  a 
charge  of  felony);  1817,  Cooka  *.  TanawaU, 
S  Taaat.  131  (order  for  inapaetiaa  of  aa  indan- 
tare, tecogniied ;  "  theee  applicatiaDa  an  them- 
aalree  of  novel  iatrodaeUon;  tiia  Coaot  ie 
ioeliaed  lather  to  oonAna  thaa  to  enlaige  tba 
piBctiea'');  18IS,  B.  e.  Sheriff  of  cfieetar, 
I  Chitty  476  (Abbott,  C.  J.:  -Tka  Ofdiaaty 
eaaa  when  the  Coort  aUowa  a  par^  to  iwpact 
docamenta  in  the  haada  of  a  third  penon  i«  that 
in  which  the  party  called  npoa  ia  the  trnatee  for 
the  applicant,  .  .  .  when  the  doeniaanla  eaaa 
originally  into  the  tmatae'e  haada  ...  for  the 
beaeflt  and  adraataga  of  the  party  deeirinc  to 
ISlMioi  '^    •  *  - 


i");  I8I8,  Morrow  v.  Saaaden,  1  B.  * 
B.  SIS  (iaepeetioa  allowad  to  plaiatiff  of  a  part- 
nenUp  deM,  ia  aa  action  ob  a  eontisct  to  form 
a  partnefihip;  no  oooaterput  of  tiM  deed  har- 
iag  erer  exkad);  1883,  ThialfaU  v.  WatMar, 


S«88 


deed  wbera  he  holda  it  aa  tnwtee  for  anothn" 
ben  inapection  of  a  partnenhip  deed  wu  n- 
fneed  to  a  plaintiff  ia  an  action  for  breach  of 
agreeaient,  the  plaintiff  not  being  a  party  to  tin 
deed;  "if  the  plaintiff  bad  anr  fntereiit,  tiri)  de- 
fendant woaU  not  ba  permitte<l  to  withhold  the 
deed  ") ;  1817,  Woodeoek  v.  Worthiugton,  8  Y. 
*  J.  4  (lean ;  "  when  one  part  only  is  exeoited, 
the  iaqwction  nay  be  olitaiaed  againat  the  patij 
who  haa  the  enatody  of  it,  who  i»  conaideied  to 
beatnuaee  of  the  other  party ;  bat  where  two 
parti  hare  been  exeented  interchangeably  be- 
tween the  partiee,  tbe  rala  ia  diSerant  ") ;  Igi7, 
Biowniag  a.  Ayhrin,  7  B.  *  C.  804  (inspection 
aUowed  to  plaintiff  of  defendant's  biolien' 
baaiia,  eoataiaiag  the  eole  original  of  a  contract 
in  iane;  ban  tha  deftaidant'i  bond  to  the  city 
oorenantad  to  allow  aaeh  inapection);  I8M, 
Bnadia  ».  Baanmont,  4  Biag.  U7  (action  on  a 
charter-party ;  inapection  of  plaintiff's  logbooli 
refaaad  to  dafandaat,  no  intereat  bein^r  shown; 
Batdiflk  r.  Blaaeey  held  to  express  the  law); 
1838,  Rowa  *.  Howdea,  ib  S39  (action  by  ship- 
owaen  agaiaat  broker ;  inapertipn  of  a  letter  in 
defendant'!  handa  nfnaed,  pbintiff  hating  no 
iaiertet);    88«,  Boaaaald  e.  Godfny,  5  id.  411 

ectioa  ca  a  writtaa  contract;  inspectioB  al- 
wed,  for  atamping  and  copying,  of  a  sole 
<»igiaal  of  wbicL  dMndaat  had  anrrentitioisir 
obtiriBad  paaaaarion) ;  1830^  Blogg  r.  Kent,  I  id. 
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The  rata  thu.  Mtabliihed  may  properly  be  caltad  a  common-law  doctrineL 
ikkoagh  it  waa  modelled  on  equitable  analogy,  waa  late  in  permanent  ac- 
*'*"?'  *^  *?  '^  »w»gniaed  in  the  practice  inherited  by  American 

•oorta.  The  intareating  qaeation  ia  whether  it  repraaented  in  fact  an 
eueption  to  the  general  rata  againat  aUowing  prior  inapection  of  the  adver- 
mj  e  own  evidence.  On  the  one  hand,  it  waa  clearly  regarded  by  the  com- 
BOD-law  jttdgea  aa  aomething  leaa  than  could  be  obtained  in  chancery;  and 

Cpaiti  of  oommon  Uw  hare  ezeKiwd  tha  powM 
Of  eomp»Uin(  tin  prudnction  of  docamenU  for 
»*•  Ponnn  of  beioc  Munped  m  ■*  to  be  avail- 
•bto  in  aridence,  i»  aim  the  inipectioo  of  docn- 
BMuti  npon  wliich  the  action  or  defence  ia 
immediateljr  funnded,  aa  weU  aa  of  docamenu 
njcaiwrr  for  tlia  porpoae  of  eridence  in  wliich 
the  appUnnt  baa  a  direct  intanat  and  which  are 
held  by  the  oppoaita  party  in  a  fldnciar?  capac- 
ity, and  of  certaiiMhicnnienu  of  a  pnUic  chw^ 
acter  uch  aa  the  roUa  of  a  manor  or  corpontion 
hooki  ");  I860.  Price  ».  Harriaon.  8  C  ^  «  V 
617.  <M  (William..  J. :  "About  M  or  Myili 
■Xo.  the  rule  laid  down  waa  that  inapection 
wonld  only  be  granted  where  there  waa  bnt  one 
coBT  of  the  document  and  the  party  holdins  it 
held  it  aa  a  qnaai-tnutee  for  tbTother  party: 
".'  •<««  before  the  late  act  [of  14  4  16  VictTtbi 
mle  had  been  extended  lo  aa  to  iuclode  every 
CMe  where  the  party  aeelting  to  inapect  haa  an 
interaat  in  tha  docnment ").  i~v    — •  ■" 

and  thia  may  explain  tha  paudty  of  ^m^ 
Uw  rnUnga.  ThLNew  YoVkSiie  are  aa  mI 
Iowa:  1811,  Bniarv.  Gibbon.  S  Cow.  18.  noto 
'  ."?'^ii°"  »'•"'»•<>  «o  defendant  of  a  note  in 
plaiPtira  poaMaaion.  defendant  expecting  to 
P roro  It  a  foiKwy) ;  1813.  Lawrence  eVWCo . 
U  John.  S46,  note  (inapection  allowed  to  an  in- 

18^  Wniia  ».  Bailey,  19  id.  S68  (inapection  i«l 
fnaed  of  papera  not  ihown  to  be  the  foondation 
ot  tha  action;  tha  prior  deciaioa  waa  nached 
not  withoot  aome  Jieaitatioa,"  and  proceeded 
on  the  principle  that  nimilar  diacorery  in  eqnitr 
coBld  hare  been  had) ;  1814,  DenalowV  Foirler. 
8  Cow.SM  (troTer  for  a  bond;  inapection  not 
•Mowed  the  plaiatilF  of  tha  bond,  which  had 
Men  delirerad  to  dufeudant) ;  1884,  People  c. 


N4(tiiapeetioB  allowad  to  plaintUT  of  tha  aola 
tfiaiial  of  a  eontract  anad  npon) ;  1880,  Imne- 
lUGaa  Co.  r.  Clarke,  7  id.  to  (-tmatea"  r& 
M^aiiad;  here,  the  inapection  waa  lanctioned 
lor  a  director  againat  the  corporation);' 1881 
Ihwitt  r.  Piaott,  ib.  400  (deedto  tmataea  for 
tndiion ;  order  for  inapection  refnaad ;  Park, 
;.:"  In  general  a  party  ia  not  bonnd  to  exhibit 
kiimnainienM  to  an  adTeraary  "I;  1883,  Cocka 
a  Haah,  6  C.  «  P.  154  (tmatae  of  r.  deed  for  the 
■hiutiS,  hdd  not  compellablr  produce  it 
br  the  defeiuiaut) ;  1885,  Edgiuton  v.  Nixon, 
tKog.  N.  C.  316  (copy  granted  againat  one 
«ka  had  obtained  the  original  by  apoltotion) ; 
in;,  Chanock  a.  Lnmlay,  5  Scott  438  (action 
oa  aa  agreement  by  defendant  to  pabliah  plain- 
llffi  book ;  innaction  of  the  agreement  alWed 
to  the  plaintiS)  i  1838,  Smith  v.  Winter,  3  M. 
«  W.  309  (Inapection  refined  to  definidant  of  a 
4i«d  to  A.,  for  whom  defendant  waa  aorety ; 
Mmdant  held  not  to  be  "anch  a  party  aa  euti- 
tfaihim  to  inapect  the  deed");  1841,  Woolner 
:  OtTcrenx,  9  Uowl.  Pr.  678  (inniection  allowed 
i_  JW.-.I-..  ^ ..  .^  ^^^^  ^^ 

...-Jon  to  make 

-_. ___r~     call  for  it, 

•f,  i(  there  ia  any  anggeetion  of  ( ..very,  or  that 
Um  iiutrument  haa  been  dealt  with  ainra  it  waa 
axacited,  or  where  the  party  awaara  that  be  haa 
ao  rMollectioB  that  he  haa  made  each  a  note  ") : 
IMa,  Thomaa  «.  Dum,  6  M.  *  Gr.  174  (aettoii 
M  a  contract;  iaqwetion  orderad  fordabndant 
of  the  original  in  plaintilTa  attoney'a  haada: 
4e|)otH  with  tha  maatara  being  nfnaed);  1846. 
Ojodliif  ,  VM»,  14  M.  &  wf4  (inapertion^ 
iDwd  to  pUintill  of  plalntifl'a  lettera  to  defend- 
in  an  actioB  for   breach  of   promiae  of 


:  OoTerenx,  9  Uowl.  Pr.  678  (inraectic 
kj  defendant  (rf  a  note  on  which  a 
bionght;  "the  tadga  haa  jnriadiction 
mcb  an  order,  if  the  eircnniataB~     < 


■amage :  "thia  la  not  a  eaae  where  the  inatm- 
■ont  u  held  by  ooe  of  the  nartiaa  aa atmataa 

5',2f  ,?*l2r«i'  '?«.  8»     »"  "■  Arden,  15 
H.M7  (facta  Ilka  the  next  eaae;  Alderaon,  B. : 

AU  that  n  material  ia  that  both  pertiee  have  aa 
woiatt  in  the  doeuroaata  and  that  an  inapection 
fli  them  la  material  to  the  proaecntion  of  the  ac- 
tton  );  1848.  Ley  ».  Barlow,  1  Exch.  800  (par^ 
tawntary  contract  and  aabacriber'a  agreement 
of  a  lailroad  corporation,  the  plaintiff  being  an 
illottee  of  .harea;  Parka,  B.:  "  All  the  p^tiea 
to  tlut  deed  hare  prima  fieu  a  right  to  lupect 
i" '«  «  not  mime  Moperty  ") ;  1849.  Pritch- 
•B  ».  Smart.  7  C.  a  685  (action  on  bill  of  ex- 
ctange;  in«pecti(m  of  opponent's  hooka  not 
Jflowed  ainee  the  uplieant  "  haa  no  interaat  in 
™i«''5  ):  '»»«.  Doe  e.  Roe.  1  B.  *  B.  979 
(npit  of  entry  tat  breach  of  covenant  in  leaae ; 
topection  allowed  to  tenant) ;  1853,  Second  Re- 
pun  of  Common  Uw  PnKtice  Commiaaionen, 
M(  Independently  of  itatataiy  aaactmant,  tha 
Toum.— n  jl^jQ 


tion  for  a  highway,  aa  being  a  puhUc  documnt) ; 
IM4,  Jackaon  r..  Jonea.  3  Fd.  17  (ejectment;  \^ 
apection  aU<iwed  to  the  plaintiff  of  deedi  relied 
on  by  the  defendant  for  hia  defence,  the  pUin- 

S?.?.*'*^."*  •"  P"""  *•»">  'o»IP>riea);  1825, 
WaUia  »•  Murray.  4  id.  399  (inapection  allowed 
toplaintiH  of  a  written  contract  on  which  ihe 
action  waa  fonnded,  thongh  a  connterpart.  now 
n  'ii*?^,  T*. '^"  •■■  P'oin'iff'i  handa;  the 
Eng^Uah  limitation  aa  to  truateeahip.  diacarded: 
equiteUe  principle  of  diacoveiy  adopted) ;  1896. 
S!?^,."*  5"~.i-  HHUrd,  6ld.  68  (ini^^on 
not  allowed  to  defendant  of  entriea  in  plaintiff 'a 
z!  "»*!»«  «o  •  note  declared  on ;  "  thia 
practice  ia  of  recent  origin  in  EngUud  ")  •  1838 
Townaend  a.  Lawrence,  9  Wend.  458  (WaUia  n! 
Murray  h«ld  to  rapraaaat  the  aooad  doctrioa). 


^1 
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in  ohaao«7.  m  ahmdj  nctiotd  (apt,,  f  1867X  the  inaiwetioii  was  limiud 
to  doonmento  luUiniiig  the  appliout's  own  cHa  UonoTer.  iu  underlyino 
theory  wm  that  the  applioant  wh  merelj  inapeoting  hie  own  property  On 
the  other  hud,  it  is  pkin  that  the  docnmenu  aometimee  granted  for  inspeo 
tion  were  purely  rerehitiona  of  the  adveraary'a  own  eridenoe ;  that  i.  to  «« 
the  applicant  might  have  an  -interaat"  in  them,  and  yet  they  miate  be 
aolely  hia  adversary'a  munimenU  of  okim,  — aa  whei«  to  a  defendant  ia 
granted  inapeotion  ol  a  note  aued  upon.  However  thia  might  be,  it  wonld 
aeem  that  the  oommon-Uw  OouiU  believed  that  they  were  doing  less  and 
never  more,  than  the  Chancellor  would  have  done ;  and  the  apparent  anom 
aloua  inatanoea  may  perhapa  be  expUined  under  the  enauing  principle 

(4)  iMponiing  D«ifendanfi  FUading.  In  the  time  of  Lord  Mansfield  there 
aroee  a  praotioe  of  securing  inapection,  by  indirection,  in  favor  specially  of 
defendants.  Thia  conaisted  in  aUowing  the  defendant  a  atated  inttnal  to 
pUad  unleaa  the  plaintifT  in  the  meantime  permitted  the  inapection."*  The 
elTect  of  this  seems  to  have  been  distinct  from  the  order  of  inspection  jiut 
examined  (tupra,  par.  3),  in  that,  first,  it  was  available  only  for  defendants 
and  secondly;  it  waa  unlimited  aa  to  the*  olaaa  of  documenta.  Nevertheless 
it  waa  sometimes  spoken  of  aa  an  equivalent  for  a  bill  of  dncoveiy ; »  and  ite 
preciae  atatua  doea  not  aeem  dear.  After  1800  it  prohaUy  became  meraed 
in  the  confuaed  practice  already  noticed  aa  to  ordera  to  produce,  and  it  is 
probable  that  aome  of  that  conf  uaion  waa  due  to  preoedenta  in  which  defend- 
ante,  under  the  presAt  principle,  had  reoeived  dilfennt  treatment  from 
plaintiffa. 

(6)  Iniuranee  DoeumtnU.  In  actiona  upon  insurance  policies,  the  practice 
became  settled,  it  be  early  ISOOa,  to  grant  inapeotion  of  all  relevant  docu- 
menta." Whether  Jiia  waa  merely  a  dear  inatance  of  the  principle  of  par.  3, 
above,  or  fell  rather  under  the  practice  noted  in  par.  4,  above,  or  formed  a  dig- 
tinct  arbitrary  rule  by  itaelf,  ia  not  dear.  In  thia  desa  of  caaea,  at  any  rate, 
the  right  to  inspection  had  become  settled,  irrespective  of  whether  the  docn- 
menta  belonged  to  one'a  own  caae." 

(6)  In  arinimal  oases,  none  of  the  f<n«going  righte  of  inapeotion  were  recog- 

»•  nas,  WHUr  p.  CmlMi.  TiW'e  TmMea. 
I,  SSI,  Sth  Eng.  ed.  (Ballw,  J.,  giriag  n  TnZ 
■on  that  tb*  daiMdMt  witbia  th*  ttaa  micht  ia 
may  am  obtain  diicoreiy  ia  woi^);  Malt  abo 
ncogniaed  \tj  Heath,  J.,  ia  Batamaa  *.  Phillipi 
jISlTt,  4  'Tuut.  157, 1S3 ;  and  by  SMoa,  L.  C, 
io  PrineaH  d  Walaa  v.  Loid  LiTaraool  (ISIS). 
lSwaiut.n4. 

"  I80S,  aUTort  ».  Taylor,  I  Taaofc  1S7  (da- 
faadant  allow«t  to  jimi  aftsr  daUrarr  to  him 

5?  ^P*?^?  J"""'*  •*«  •  ^  l^»«W :  lUnaitold, 
C.  J.:  "ThbpnetioaofeompalliogthadaliTarT 
of  copiaa  ia  rary  eaBTaaiant,  for  it  WTaa  tba 
d^y  and  expenaa  of  a  biU  in  aqaity"). 

t*  1808,  Ooldichmidt  v.  Manyat,  1  Camp. 
55*.  561  (in  actiona  on  polidaao(ianuraaee,otdan 
to  the  plaintilf  to  prodoea  all  papan  oonoaning 


"  had  baeoaM  aatramaly  eommao, 
M  obriaia  tba  naoeeeitjp  of  niinc  i 


thac 

aa  thay  oflaa  oimata  taa  naotedt;  of  niinc  iito 
a  coon  of  aqnlu"y;  isoa,  Olfford  v.  tW 
MfHV,  Bote  IS ;  ISSS,  Kaynar  v.  Ritaon, «  fi.  « 
8.  SSS  (iaaartr  ia  aatitlad  to  impact  all  doca- 
maata  in  inaaNd'a  iioaiiiiliin  material  to  the 
iaaoa,  irraapaetlTa  U  whether  they  form  a  part 
of  tba inaaiar'a ease;  tba  traditioDa]  practice ii 
not  takan  away  by  St  U  *  IS  Vict.). 

"  It  waa  not  recopiiaad  in  the  United  Statta : 
ISIS,  Saga  r.  laa.  Ca,  S  Day  409,  413  (iupec- 
tioo  not  raqniiad,  for  tba  inaued,  of  docDmegti 
in  aa  inaatar'a  handa ;  "  thia  wonld  be  a  ntj 
extnoidinaiy  and  novel  praetiea  in  oorooartoof 
law  ") ;  axcc^  parhapa  In  New  Yotk :  Lawience 
a.  Ina.  Co.,  supru,  nota  II. 


SMO 
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!!5  .  Tl.^,T^J^  oppoottt,  and. uwpt  for  th«  ctm  of  oorpont* 
mri»(m^i  1867, i«.  2).not  M.gidn.t  .  Mrd  j„rmm  nci m partj^^ 

^^  !   I    '' !?    **'^"«''  "«*"  ***  Mgoment  m  »  naadleu  mtoiotioT  it 
MW  not  to  have  bean  changed  wider  moet  modem  atatatee  (poU,  1 1869. 

ui^lS'  imn^  ■?*"  •tatrtae.  By  the  middle  of  the  ISOOe.  in  Eng- 
"^iTl^  Wo"  tl«t  time,  in  a  few  of  the  Unit«l  Stotea.  profe,d3 
qj»k»  had  come  to  be  aatiafJed  that  wme  better  method..  m«I  .\w,mary  Ji 
iMMtud  move  broad  in  ecope.  ahoold  be  made  available  for  parties  eeekinff 
•jpjjolion  of  document.  adver«urie.'  hand.;  and  le^ktion  eve^? 

?T!r^!^  .TW-l-gWrtionwa.  plainly  animated  by  a  convicJton 
Uuttheexiatmg  principle,  were  defective,  and  that,  for.tiie  i^n.  already 
•««med  (anU  1 1847),  a  determined  inroad  .hoold  be'  made  ot  the  .port^ 

Nlfontil  the  trial  Nevertiielew,  looking  merely  at  the  word,  of  the  rtatute. 
eneerning  documentary  evidence,  it  wu  not  in  every  oaM  apparrat  that  they 
kre  done  k.    Thi..  therefore,  became  a  chief  queation  in  the  application  of 

"!^*  namely,  whether  they  had  not  merdyfumiehedi  more  .urn- 
any  procedure  in  common-law  court,  (for  thi.  wa.  naually  clear),  but  had 

JlSf  "^^  °'  **  *^  "'  <ioo"«>«aiU  of  which  iupection  wm 

h  co|.«dering  the  ^te.  for  thi.  porpo^.  then,  it  mu.t  be  remembered 
that  there  were  already  tiiree  chief  modes  available;  one  of  these  was  tiie 
^of  oyer  of  documenU  liable  to  profert;  the  otiier.  were  the  equitable 
biU^  discovery,  and  ito  related  proceu,  the  motion  at  common  law  for  in- 
V^on  of  dooumento  held  under  a  common  interest  (1)  For  the  first  the 
'!!^°!,T  ^  T*"***"  oy"  '^  '*^  demandable.  (2)  For  the  N^nd 
ttd  *»J.  the  qne^n.  were  (a)  whetiier  Uie  diwsovery-procew  of  Chancery 
^  been  tranaferrad  to  the  common-law  Courts  m  aa  to  enkige  the  risht  of 
ytion  beyond  the  «»pe  of  the  common-law  right  to  in^  docXnta 
Wd  under  a  common  interest;  and  (J)  if  it  had  been  tiST transferred 

^♦^  l^^'^T^  '*""  ^  **•»  •"'Wd.  -o  a.  to  include  ev» 
»«»th«i  had  been  obtamable  in  equity,  i*  to  include  inspection  of  the 
•dveisarys  own  documentary  evidence.    These  questions  depended  in  part 

X™  'r^  "'  !J"  f*""*"  "•*  ^  ^  °P«»  *^«  "PI»«^  object*  of \he 
»form ;  and  upon  tiie  latter  considei^tion  it  is  relevant  to  remember  that  at 

J!J!^*-  f-  *'?^'  *  T.  R  .90  Clh.  rnle 
fcjtawctloii  beoBfliMd  toehrfl  caMt.  and  thone 
J^**  P««y  tVk^  !•  intmMd  in  th* 

3l2?:£'!!JL *"•»*»•  «  8*w  1005  (M. 
IZ^TJ:^!^'''^^'  I***"*"*  "ft«»e4  In- 
JK*»  J^  "xx**  ol  poM^Ooa  MthoritiM.  not 

iMMMt  u  tba  booka);  isss.  Coeto %.%Bh.  • 


MU. 


Bi«»y  far  N", j/adeed  batween N. and h«aid. 
itoti.liddbrH.aatniat«ei  theappaiantwaam 
belM  tlMtt^  tnataeoo  the  triaf  ygbt  appM» 

igectton  not  a^wad  of  a  daadin  E.'a  band,  <i». 


I  ISM 


KonoB  Oft  oncovifty  or  itiobhci.    [ca 


LXII 


Uw  Mue  tiiM  M  Umm  lUtatM.  or  Jwt  prtirioMljr  to  Umib.  the  opponent', 
privikp  to  withhoU  hi*  own  toitimoaj  at  Um  trial  {f$tt,  1 2218)  had  «lmo.t 
erwywlMn  baan  aboUahad. 

(1)  0}i9r.  Ona  of  tha  ncommendationa  of  tha  Piaetioa  GbmmiMionen  in 
England  in  1831»  waa  that  tha  principla  of  ojar  ba  axtondad  to  iuclude  til 
doonmento  plaMlad;  and  tha  reaalt.  though  long-dafamd.  of  tbu  reoummen- 
daUon  waa  tha  abolition,  in  1882,  of  profart  aa  a  raqainmant  and  the  im- 
plied retention  and  enlaigemant  of  oyer;*  thia  implication  the  Conrti 
confimied.*  In  tha  Uuitod  Stataa.  a  few  aUtatoa  hart  axpnuly  made  • 
aimilar  enUrgement* 

(2)  BfititdhU  diaeovtrji  and  eommtm4av  moMmu.  In  Ingland  the  lUtuttn 
which  purportad  to  deal  with  these  two  existing  practices  wore  passed  ss  a 
reanlt  of  the  general  agiution  for  reform  headed  by  Lord  Brougham  and 
Lord  Denman.*    They  had  been  recommended  by  tha  Practice  Commii- 

Jit.  «  K.  i  w.  n  k.  b.  looTiih.  rtwat.  4S 

Mam.  Ab.  St.  ISSl.  «.  ISr,  f  1.  IUt.  l.  im. 
dand  oo,  •nnt  ioMiaaM  poUciM,  by  MUini 


*  QMUd  MM,  I IS8S,  psr.  I. 

*  lit.  IS  *  IS  vW  e.  7irHM,sa(tu 

■It  qautad  la  lb*  Mat  mm). 

*  IS6O1  PMwtli  Huriiow  n.hH.Co.v.C»- 

an  w.  C41.,  7  c.  B. «.  s.  SIS  (  woim,  j.  t  ••  tim 

Sitb  McUoa,  wbieh  aboUilMi  pfofcrt  sad  ortir, 
k  Mt  tiM  matwU  om,  tat  tba  SSth.  whfeh  pn>- 

1^."^.'  V!V  t^-^'K  «■  ■-•"  to  SUV 
piMding  in  which  aajr  dwasMt  b  aMatioMa 
or  raferrKi  to  ihaU  b*  at  Ubwtj  to  nt  oat  tho 
whoU  or  Mch  part  thaiaof  ■•  oMqr  te  "Mtorisl ' ; 
•  .  .  that  giTMbla  tha  right  to  Mt  oat  aajdoo- 
■aMat  lamtfaMMd  or  rafertad  to  la  bis  oppoooDt  t 
JllMdiBg.  wfaatbM  aadw  smI  or  aot,  Mid  bf 


Bimiaiy  iarnHBartoB  ft  givM  Urn  a  right  to 
fflr  to  tha  Coart  for  iinpaetioa  aad  •  eopv.  ia 
ordM  to  toabk  hiuclf  ..odow";  WUUaaiiL  J. : 


ool  a  conr  or  &M  part  raU«l  oB,"OT'thruja 
•ffacti -athawhiSaM-' ■  ^^ 


, rr-r-'  •"••»•«  it  not  Mt  dm,  « 

*in  a  *•."'«'"'•  f  ••*  Coart  mar  i«,air» 
■Ml  ha  SM  aaqa  OMtioa  of  the  dthuaut.^  twl 

»^  e»Pjr  "My  ba  Mada  a  part  o<  tha  iMOBi  M  il 
ojrar  m 

tharH< 


•  aMJoriqr 

f^  •«f^  berond  MiM  iaatnuauMT  ia 
IMS.  Lord  CamphaU  had  Mid  a6jbr  la  Dos  r. 
Boa,  I  B.  4  B.  t7».  tSS.  that  iwpaetiaa  aoald 
alwajrabaobtaiaad  "  wbara  aa  aetioa  ia  bfOBcht 
«  M  iattraMWt') ;  ISSO,  Prioa  ».  Harriao^  8 
C.  a  a.  a.  SIT, 88S  (WiUiaoH,  J. :  •< It  attTaoir 


)r]ax- 
waot, 

dation  of  hii  daiffl  or  dafMM  "). 

*  «o.  Bar.  St.  ISM.  I  1099  (Uka  St.  IS  A  IS 
.  .,*•  ^'v*  •*■  ■•>oU«l><»«  profart  aad  orar,  bat 

MtidioK  tha  opponant  to  Mt  oat  tha  dwaaMat 

ISi'J'  PT"'«':  '"•  '*•"•  8»  »«T4.  c  IIOi  I  SO 
("It  shall  not  be  nceaMarr  in  anr  plaadlac  M 
■aka  profart  of  tha  iMtramant  alloRad ;  bft  in 
SOT  aenoo  ca  defenea  apon-  aa  inatraraant  in 
writing,  whether  andar  Mtl  or  not,  if  the  mbm 
M  not  loat  or  deetrqjrad,  the  opporito  party  nukr 
hara  oyer  Atnot  and  proceed  thereon  in  tha 
MOM  manner  m  if  profert  had  been  propa4jr 
made  according  to  tha  eomraon  law*^;  isso, 
Ma»n  V.  Bnckmarter,  BiacM  ST  (ander  rha  eorir 
■tatnM,  profert  waa  aot  naoeMuy  for  a  note  nad 
on,  riMe  the  Conn  on  plea  of  oyer  coold  order 
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part  of  the  rM»nl  m  K 
'•  M  profart  or  excM 

--~-^-— iaadadaratiofl"):  p.g. 

I  tt,  B.  Ik  I  SS  (liMilar  for  iaitmmeuu  in  on  an- 
■waroTNbMqaaM  pleMiiag):  Ku.  Cu.le  IMT, 
I SM  C' uSdl  aot'baMeLary  .  .  .  10  md^ 
"  --"  of  aa/  dead.  Istlan  teMameiiMrv.  it 
of  admlaianattaa ;  bat  a  d<  ftiulu  t 
STM  ■■  Ilka  BMoaw  m  if  profert  wm 

«-i,  V  r-  •^  *'*'•  •*»■  ••  >».  I M  (likt 
V».Codala*44). 

The  folbwiu  MalM  etaoM  to  belong  heit: 
Miia.  Aaaol  Coda  I8S9,  |  STT  (for  "  toy  writ- 
lag  of  whkh  motet  ia  Made  or  ought  to  l« 
Mida,"  M  aridMM  ihaU  be  adaUtte."  uhImh 
copjr  la  aaaexad  to  or  Olad  wfth  the  pleadiur). 

Ia  TeaaeMea,  ft  May  be  MHmad  tktt  orer 
ejrrlTMi  Taaa.  Coda  1S9S,  f  4«08  ("fto/eit 
■h^  be  rMairad  m  hantofbn"). 

•  I  SSI,  ft.  U  A  ISViet  &  9S,  I S  (npoo  actiofl 
F*i>™iff>  "J  J>^  May  oa  applicatiun  bv  ehlwr 
party  "  compel  iha  opposito  party  to  allow  tbc 
party  Makiag  tha  application  to  iimptct  all 
doeaoMnM  ia  tha  caatody  or  aader  the  control  of 
■Mh  oppoaiM  party  fdating  to  aach  actkn  or 
other  legal  prooaadiag,  aad. If  neceanrr,  to  talx 
asamiaad  copiM  of  the  mom  or  pracare  the  t»iM 
to  ba  daly  etamped,  in  all  caMa  in  which  pmriou 
to  the  PSMing  <rf  this  act  a  dtaeorerr  might  hare 
bMO  obtaiaad  by  aiing  a  hill  or  "hv  eiir  other 
poceedlog  iaacoort  of  eqalty") ;  1853.  Second 
Beport  of  ComnMn  Law  Practice  Commii- 
rioaera,  SS  (rtoomaMnded  that  the  applicatioa 
for  doeamanto  ba  accompanied  by  a  right  to 
diKnrery  whether  the  opponent  bad  iu  feet  nch 
docnmenM  in  hie  poMiMion,  io  aa  to  make  the 
piocaM  ooextaniira  with  that  of  a  bill  in  chaa- 
eaiy;  tha  fdlowiag  ttatoto  carried  thia  oat); 


NiM«.iNS]    PWo«  iir«picnoir  orDocuMBTWi  ,,„, 

•HI  i»i  ud  18M    In  th.  UnUHl  SUU,*  th«  mltet  .tatuto  •^mTto 
*  f**"^  >y  «■«>  »»wy  ^  to  MM 

MNWV*  M  n  MM  MHaHHNI  OV  maai  aT  *>■- 


mm,  m  mca  ■■BMr  •■  ihaU  aaamr  <ut  "t  • 


»WM,  the  Cwirt  majr  "  nmin  tb*  PHtieT  to 
J^  booki  or  wrWig.  i^thdr  po£^  or 

wTbJ  *2?  <^«  9.'LA»«»t  c.  i89t, J  my. 


S^^feV^^^-s^srrr'^o^ 

m«j^k_-r^  wwtor,  lujr  order  a  imttr  to 

U  H  »:,«.;  VS?."*-  ?*■  '••••  «•  «>.  I  SI  (like 
U.  ».  Her.  St.  C  7M   j  1 30  (rMnJatM  dii»».^ 

:ixp:v^^d-:l-£5S 

PjiW  to  produce  the  iBme  by  the  ordinary  ralM 
lloi«^^^"  *^'  f*****'  *"»•  Conn  n»T 
SSr^wS,  fh.M  '"•.Jl?~~f'»»  power  or  c». 


AriTLl  S:  'i™  "'•  •*»«*  C-  JSM.  I  Ml)-     cm.   in3.-:Jr.  ^""  *^  '*"'P'y  without  ex- 


I  iw»  ironoi  OB  omootibt  or  inoivoi.     [our.  im 

hart  btmi  UmI  of  Um  7«knl  CongnM  ia  1799.  foUowtd  bjr  Fmuylranii 
in  17M,  «ad  thk  thmiy  bjr  GMiik.  ia  17M.    Bnt  th*  BiOTmmt  (or  '«vi.' 


todr.  wkkk  ilMli 
(iilMrpMif  bMnW 


itjr  to  alloir  ik*  paHjr 


ia  tiMMMtody  or  ■■4*r 


I  *»/»  (lii*  CaL  C.  C.  P.  i  IOM» ;  M.  RtT.  Bl. 
!»T4. «.  H.  i  t  lOimm  «i»  wpuinwd  "  to  mt 
■cKm  (wadlDf  bafcn  ikaa,  apiNi  autka,  aai 
(ood  Md  wfleimt  aaan  ikawa,  aad  WMoaalila 
aotiea  tharauf  gifwi,  to  Mqaba  ika  paMiw  or 
•itlMT  of  tbtia  to  prodwa  boolu  or  wrillan  ia 
Mr  poMwaloa  or  pow«r  wilieh  loaUla  oridwHa 
•itiBMit  to  iIm  Iimn'^i  M.  Rav-.M,  IM7, 


tboir  poMwaloa  or  pow«r  i 

rtitiBMit  to  iIm  Ina*'^ 
4M  (a  Qwft  aMur  "apoa  afldaril  ot  iWr  aa^ 


ewailjr  aad  larWtiiility  apoa  aeliaa  eoiaiwt  hf 
ord*r  dilMr  partf  to  ptodan  at  or  balor*  IIm 
trial  Kuj  book  japn  at  Jacaaiwl  ia  kU  poiMa- 
■ioaoi-powor,  apea  WMoaaMr  aatita) ;  |4M, 
(a  Coart  aaijr  "aadar  props*  mliliilliiai  anna 
das  aotin  ordar  oitlwr  paiiv  to  gtva  tha  otW 
witWa  a  taacHid  tbm  aa  laaprTrina  aad  copy 
ot  ny  tnoa,  or  part  tkotral  papur  or  dorawaat 
la  hb  poMiiilna  or  aadrr  Ml  eoatiai  ooatoJaiBn 
•ridntes  lalatiac  to  tiM  atoria  of  tka  aedoa  or 
thaitifiailtlwraia'';  oa  nfaial,l>a  Ooart  way 
**  oxelad*  MNb  or  paaUi  Iha  party  fWariaKor 
both  ">  ;/o.  Coda  IM7,  f  4tM  (a  Coart  "  aMy  la 
Ita  dimatioa  by  rata  niqaifa  Iks  ptodaetloa  at 
aay  papm  or  booki  wkiek  art  aiatarlal  to  tka 
iaM  datorraiaatioa  of  aay  eaaM  psadiag  kofoia 
It,  fortkaparpowofbslaf  iaapsetadaadeopM 
by  or  (or  tba  party  thai  caltiDS  for  tb«a ') ; 
H  4WS,  4«M  (rMiAitoi  at  ynOam  Matod;  oa 
ilan,  witboM  saean  to  obay  ordar,  Ik*  taaM 
conmqasooto  -      -  - 

•0b| 

(••»' 

Impactibo  aad  eopy,  or  panalMloii"  to  taka  a 
copy,  of  a  book  papar  or  docamsat  ia  kii  pos- 
MaiiuD  or  nadar  bis  eoatrol  eoetaiaiag  sridaaoe 
rslatioK  to  tba  msrils  of  ths  aetiao  or  dsfsais 
thsreio " ;  ths  demaod  to  hs  writtoa  aad  to 
■pacify  particolsra ;  uo  rsfaMtl  iritbia  foar  days, 
tlM  Cuort  may  oa  moiiaa  aad  aoties  oidsr  taeh 
ioipsetioB  or  eopy,  aod  oa  failars  to  conply 
with  ths  ordar,  may  sxdads  tbs  doeansat  or 


•■»■•»    WIMWW    WMhMBB     WU    WU«/    «■■■■■,  MIV  ■«•■« 

Hunqasooss  prsseribsd  ss  for  Isilaia  to  obsy 
ibpona);  Kam.  Oaa.  St.  iWT,  e.  M,  |  atO 
lithar party  awy  daawad  of  tba  oppoasat  "aa 


irWioa 
awMad  » 


(lbs  OmR  arw  ai*r  •  party  to  Wia,  „~ 
aaM  -ika  iMala  paptM  «7  ^hsr  i-^iuZL 


ir  party  ariRbl  I 
MHas  by  ika  oadlaaiy  idsa  si  awnsadtog  ia 
aaaity  'Oi  Cada  ItNy  H  W»  Mil  (MaN  pm- 
rliiaa  asMiaaad,  sddlag  trtillid  niM  as  to 
asliM;  psaakr  sf  Jadgwil  tt  aswak  or  da- 
'  May  ba  bapaMdn  Mam.  CM  Um  IWT, 
(iks  Cwrt  ai^  ■♦  iiiaipil  Iks  napuVils 
ty  awklag  tka  appllcaiioa 


•MebNaiaUa  pawtoloa  stol  wWrhVni* 
torW  la  tka  saaML-  apsa  awora  patlttu.;^ 
•afatol.  aalrsi  pasdasltoa  Is  skown  Imfwibb 
tka  licto  aia  to  ka  toksa  w  caafaia«i|;;  hm' 
joa  airtlsa,  Mg^  way  ka  ardsrad  to  ptuiM. 


coan  oa  Ik*  trial  d^r "  kooki 


'ki  Ms 


): 
!«.  Rat, 


Mm-,  hib,  It 


IMl.  s.  I«T.  I  t,  Bar.  •.  L 

«.  IT*  Id, pw.  10, 1  n  (ior  writtoa  InMraa^i^ 
dselawd  oa  by  alslatig  or  r"  '      '        ^^ 


L  IMI. 
by  pIslatMl  iw  idJilHi  w  in~^!l!!^ 


Ill 


"U 


by  wbhb  ka  iatsads  to  mn,  k. 
P.  8.  Ik.  H  4KS«.  R.  L.  ibTl  i;A; 

■ar  ks  Usd,  aflar  tatn  »( 
;  "  hr  tka dlworsry  oltmini 
rialtotkraapBonordahanoi 
lbs  aaH,  to  ka  aaswatad  oa  oath  by  tha  admM 
pa«»"i  docaaiaato  aoatalaiaf  "aai'^n  m 
psrtiasal  to  tka  sabjasl  of  tka  actii«  "  bmt  ba 
pnilsatsd  Ikuai  laipsrtluai  ao  party  thall  ba ot>- 
liMd  -to  disekM  Us  titia  to  say  propaRr  tlw 
tiOawksnof  k  aol  atatorial  to  thr(rwi<iib* 
arlioa  ia  tha  asaias  of  wkiek  bs  ia  intanunM 
er  to  disdoss  tha  aaaMs  of  ths  witacMM  br. 
wkoai  or  tka  Btoaair  ia  whkh  hs  pnmM  to 
arors  bis  owa  «aaa  "0 ;  MM.  Comp.  L  mr 
1 10074  ("  Ths  SapraaM  Coart  may  nska  ladl 
ralsa,  ta  lalatiaa  to  aotiea  of  matien  IbimM 
to  ba  (irsa  ia  sridsars  ^  sithar  part*,  m  lUl 
La  nnMsry  to  pravsat  aarprias  aud  to  ifloni 
opportaaily  (or  pranaratioa  (or  trial ") :  Oimii 
Coart  Ralas  IdM,  Fsrt'a  ad.,  Ki  40  (UImN.  Y. 
Ralw  d  ino)  i  Bats  4S  (ths  ordar  thaU  bt 


■ads  aeeordiaf  to  ika  niaeiplaa  of  cluacan 
diseoTsry) :  Hato  40  (oa  failars  to  obay,  a  Ma- 
lt may  ba  ordstad  or  piaa  rtrack  oat  or  ila 
aea  baind,  bat  m>  otbsr  soapalsioo  (bsU  bt 


— Hi) :  ItOI,  Ralas  of  Orealt  Coart  <rf  MkU- 
■aa.  Ma  ao,  07  H.  W.  Bap.  (liks  N.  T.  nlairf 
TaaO) ;  iriaa.  Osfc  81  lOM.  1 4984  (la  jiMia|- 
eoarta,  "whsa  a  caaas  at  aetion  or  coaatm- 
Claim  ariaw  apoa  aa  aeeoaat  or  ioatranaiit  for 
tka  payaMSI  of  aisaay  oaly,  it  ia  aaaciaBi  fcr 
tka  pam  to  dalirsr  tka  aeeoaat  or  iiutnaMt 
to  ths  OMm"  aad  atoto  ths  anount  dua;  "tba 
Coart  mar  at  tbs  Ham  of  plaadin«  nqain 'Im 
each  writia(  or  aeeoaat  hs  axhibitad  to  tha  i» 
speotioa  of  the  adrsiss  party  with  libartr  to 
copr  ths  aama  |  or,  if  aol  w  axhibitad,  mar  pro- 
hibit  its  bsiac  aftsrward  ■ireii  in  tiiima"); 
I  B7M  (liks  CaL  C.  C.  P  |  iOOO) ;  Mia.  AaM. 
C.  laat,  f  M7  (-Tbs Coart  in  which  as;  artioa 
or  aait  ta  psndiaff  may  oo  good  csiim  ibon, 
aad  after  aotiea  of  ths  spplfeation  tc  t^o  opi 


direct  it  to  bs  iwasamaii  tobsss  aUscsd);  faai  alto  party,  wdsrsbbsr  party  to  giro  to  the  otK.. 
(either  pa^ty,  if  leqniied,  shall  daursr  to  tbs  within  a  apaeiCed  tiais  and  uo  >ni'h  ttrmt  u 
otiiei  "  a  copy  of  aay  dead  iastraaisat  or  other  may  Os  imposHi,  aa  inapsction  and  copy,  or  to- 
writing  whereon  bis  aetion  or  defsass  is  (onadsd  miaaion  to  taks  a  eopy,  of  any  hooka,  sapen,  ot 
or  wUeh  ka  iatsads  to  sCsr  ia  aridsaea  «  tbs     doeaaMats  ia  Us  poiaMion  or  andar  hit  eottnl 

S444 


Hsfwali* 


I18W 


niM-mH]     PllOl  IMWOTlOir  Of  D00U10WT8.  ,.^ 

*i«i»d  oodiflMtioii  in  N«w  York  «  -  '"** 

-^  gwMW  pi(«t«M.  or  rt  bMt  to  baw  AUmeUd 


Nqwnd  to 


tSJT.^5a;SriSI^s 


•baU  to  al. 
"^      h  ikall 


erndar 
Ifftoito 

S!?!*'*  "^  "*  ■"•>•'•  •lelad*  tto  Maar 

Wb7.ssiSS&V"^« 


M  CU.  0  d  K  I  lOOOhJVJr   cLi.  •? 


«««oii  for  dimfWT  •IruTuS?  ^iV^ 


^-:j«V5^i;S5S« 


•«.• 


ny  be  McaMUT  to 

w*  a*  b«  ^i.— ■- 
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NOTICE  OR  PISCOVERT  OF  EVIDENCE.       [Chap.  LXII 


Wh' 


I'f  ■ 


more  attention  and  to  have  furnished  more  frequently  (in  the  statute  of 
1828)  a  model  for  adaptation  than  the  earlier  statutes  for  which  Congreu 

of  praetle*  mot  piweriba  th*  cmw  in  whieb  • 
diacoTwy  or  inipection  omt  b*  •»  oompolkd," 
whon  not  otherwise  piMeribediatids act;  npon 


.  opoB 
lefual  to  eompijr,  Coart  may  dieaiea  eompliunt 
or  etrike  oat  anewer,  etc,  or  bar  ■  partlcnlar 
claim  or  defence,  or,  for  refmal  to  allow  iwpec- 
tion  and  copy,  exclude  the  doeameat  or  peuisb 
for  contempt  or  both);  IMS,  Bapreme  Coart 
Rnlei,  Noa.  14-17  (application*  for  prodnctioo 
ander  C.  C.  P.  f  804,  Mimi,  mar  be  made  as 
followi:  I,  by  tLd  phuatilf,  for  docnmenta 
"  which  may  be  necMsafy  to  enable  the  plaintiff 
to  frame  his  complaint  or  to  answer  aaV  plead- 
ing of  the  defendant " ;  S,  by  tlie  defendant,  for 
docnmenu  "  which  may  be  neccesarr  to  enable 
the  defendant  to  answer  any  plaaung  of  the 
plaintiff  " ;  3,  by  either  party,  on  a  abowing  that 
the  document  "'!•  matenal  to  the  deciaioa  of  the 
action  or  special  proceeding  or  some  motion  or 
application  therein,  or  is  competent  eridence  in 
the  case  or  an  inapection  thermf  is  aecessaiy  to 
enable  the  party  to  prepare  for  trial") ;  tf,  C. 
Code  1883,  {  S78  (like  N.  D.  Rer.  C.  f  5844) ; 
N.  D.  Rev.  C.  1895,  {  5644  (the  Court  may  "in 
his  discretion  and  upon  due  notice  order  either  < 
party  to  give  to  the  other  within  a  specified  time 
an  inspection  and  copy  or  permiision  to  take  a 
copy  of  any  books  papers  and  documents  in  bis 
possession  or  under  bis  control  relating  to  the 
merits  of  the  action  or  the  defense  thetMn  " ;  on 
refusal,  the  Court  may  exclude  the  paper  from 
eridence  or  punish  the  party  or  both) ;  Ok.  Rer. 
Ht.  18*8, 1  5889  (the  Coort  may,  on  motion  and 
reasonable  notice,  "  requiie  the  parties  to  pro- 
duce books  and  writings  in  their  possession  or 
power  which  contain  evidence  pertinent  to  the 
issae  in  eases  and  nnderdrcumstances  where  they 
might  heretofore  hare  been  compelled  to  pro- 
duce the  same  by  the  ordinary  ralss  of  proceed- 
ing in  chancery";  on  failure  to  complr,  the 
Court  mar  give'initgment  of  nonsuit  or  aeiaalt) ; 
II  5S90,  5291  (either  partr  may  demand  in  writ- 
ing, spucifving  "  with  suAcient  particnUritr  to 
enable  the  other  party  to  distinguish  it," ''an 
inspection  and  copy  or  permission  to  take  a  copy 
of  a  book  paper  or  document  in  his  possession  or 
under  his  control  containing  eridence  relating  to 
the  merits  of  the  action  m  defense  " ;  prooeanrs 
regulated:  on  refusal  within  four  days,  the 
Court  may  issue  order  for  inspectioD  and  copy ; 
on  failure' to  obey  order,  the  Court  may  ezduile 
the  doeument,  or  direct  it  to  be  presumed  as 
aUeged) ;  {  5992  (either  party  "  shall  if  required 
deliver  to  the  other  party  "  "  a  copy  of  any  in- 
strument of  writirg  whereon  the  action  or  de- 
fense is  founded  or  which  he  intends  to  oSsr  in 
evidence  at  the  trial " ;  on  refusal,  the  original 
shall  be  excluded  from  eridence) ;  OU.  Stats. 
1893,  II  4958,  4959  (subsuntiaUy  like  Oh.  Ker. 
St.  II  5990,  5999) ;  Or.  C.  C.  P.  1899, 1 591  (like 
CaL  C.  C.  P.  I  1000,  omitting  "apon  notice," 
substituting  "any  book  document  or  paper"  to 
describe  the  material,  and  substitndng  "  neglect 
or  refuse  obedience  "  for  "  refuse  compliance  ") ; 
Pa.  St.  1798,  Fab.  97,  P.  &  L.  Dig.,  Eridence, 
I  6  ((Toarti  an  to  hare  power,  ia  a  pending 


Ut» 


action,  "  on  notion  and  apoa  good  and  nufflwnt 
caass  shown  by  alBdarit  or  afflrmaiiuu,  nuil  di, 
notice  giran,  to  reqnire  the  parties  or  either  of 
them  to  prudnce  books  or  writings  iu  their  dm. 
sessioa  or  power  which  contain  erideuce  wni- 
nent  to  the  issue,"  apoa  penalty,  ou  fnilope  to 
comply,  of  judgment  of  nonsuit  or  dftuaU  u  to 
the  subject  to  which  the  ducumeiits  annlvi 
It.  I.  Oen.  L.  1898,  c  944. 1 47  (if  a  jMrtv  m»kn 
aflidarit  "  that  the  opposite  party  is  in  the  p,». 
sessioa  or  control  of  some  document  »lii<.h  the 
applicant  is  entitled  to  examine,  aud  pravn  for 
iu  ptodnetion,"  a  Court  may  hear  the  pi^itiun 
and  answer,  and  "  if  proper,  compel  the  pan; 
baring  the  same  in  his  or  its  paeseiwiun  or  com. 
trol  to  allow  the  applicant  to  examine  the  aame 
and  if  neceeaary  tu  take  examined  copies  of  the 
same  or  have   such    original   dwumeuts  im- 
pounded and  make  such  further  order  in  the 
premises  as  shall  be  just");  S.  C.  C.  C  P 
1893.  i  389,  Code  1909.  |  389  (like  N.  C.  Code' 
I  578);  S.  D   Stats.  1899,  {  6482  (like  X.  T> 
Her.  C.  i  5844) ;  Tmn.  Code  1896,  |§  5084-5693 
(either  party  is  entitled  to  discovery  "in  all 
cases  witere  the  same  party  would  bv'tlie  rales 
of  equity  be  entitled  to  a  discovery  in  aid  of 
such  suit ") ;  U.  S.  St.  1789,  c.  20,'  $  I5,  Re> 
St.  1878,  c.  12, 1  794  (in  trialK  at  law,  the  U.  8. 
conrta  may  on  motion  require  the  ; 
produce  books  or  writings  in  their  |  uKsewion  or 
power,  which  contain  evidence  pertinent  to  the 
Maui,  in  cases  and  under  circuinF  jwces  where 
they  might  be  compell^  .  to  pro<luce  the  Mme 
by  the  ordinary  rulea  of  proceeding  In  chan- 
cery"; on  failure  to  produce,  judgmeut  of  non- 
suit or  default  may  be  fivea);  St.  1874,  .lone 
92,  c.  391, 1  5  (in  civil  suits  under  revenne  lawt, 
on  failure  to  produ.^  a  docnmeut  on  notice  from 
the  government  attorney,  his  allegations  are  lo 
be  taken  as  confessed,  u'nlees  non-prudnction  is 
explained  to  the  Court's  satiafaction) ;   C'tnh 
Uer.  St.  1898, 1 3474  (like  Cal.  C.  C  F.  §  1000; 
omitting  reference  to  "  inspection  ") ;  1';:.  Code 
1887.  If  3371,  3379  (a  party  may  aie  an  affiila- 
rit  that  there  ia  "  a  book  d{  accounta  or  other 
writing,  in  possession  of  an  adrerae  pnrtv  or 
claimant,  containing  material  evidence  fur  liim, 
specifying  with  reasonable  certainty  such  writing 
or  the  part  of  such  book  " ;  if  it  appeara  that  the 
afliant  "  has  no  means  of  proving  the  cuntenta " 
except  by  the  desired  praduction,  and  that  the 
r><.^nest  is  not  tardy  and  the  contenta  are  "rele- 
vant and  material"  an  order  may  iiwue;  and 
judgment  of  nonsuit  or  default  may  be  iciien; 
this  method  to  be  an  optional  temedy  alterna- 
tive with  a  bill  of  discovery  in  e(|nitv) ;  H'n<A. 
C.  A  Stats.  1897,  {  6047  (like  Cal!  C.  C.  P. 
i  1000;  bat  defining  the  materiiil  as  "anv  book 
ducnment  or  paper  ") ;   IT.  ^a.  Code  1 900,  c.  1 30, 
I  43  (upon  afBoavit  by  a  party  "  that  a  particn- 
Ur  hook  of  accounts  or  other  writing  or  paper 
is  important  for  him  to  have  in  the  tri.'U  of  hit 
eanse,"  a  snbpcciia  d.  t.  may  iaaue  upon  "anv 
party  to  the  action,"  to  pioduce  the  document 
before  the  court  to  "  be  used  as  evidence  on  the 
trial" ;  and  ooleia  the  opponent  can  prove  that 
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ind  the  States  of  FtonntylTania  and  Georgia  are  entitled  to  credit  In  ap- 
plying these  statutes,  two  distinct  questions  of  principle  (as  already  noted) 
m  presented,  (o)  first,  whether  the  Chancery  process  of  inspection  before 
trill  was  transferred  to  common-law  CourU;  and  (b)  secondly,  whether  if  so 
ia  scope  was  enlarged. 

(a)  In  the  great  majority  of  these  statutes,  their  express  terms  make  it 
clear  that  in  common-law  proceedings  a  mode  has  been  sanctioned  for  obtain- 
ing inspection  and  copy  before  trial.  But  in  those  statutes  of  which  the 
Federal  law  is  the  type,'  the  enactment  does  no  more,  in  form,  than  nullify 
the  opponent's  common-kw  privilege  (pott,  §  2219)  of  withholding  in  general 
his  documentary  evidence  at  the  trial,  ». «.  it  merely  authoriies  the  Court  to 
•require  the  parties  to  produce  books  or  writings  in  their  possession";  and 
tiins  the  doubt  arises  whether  this  provision  was  intended  not  only  to  take 
iwsy  the  above  privilege  at  the  trial,  but  also  to  require  the  furnishing 
hrfm  trial  of  an  opportunity  of  inspection  and  copying.  The  argument 
igiinst  the  larger  view  of  the  statute's  intention  has  been  thus  phrased : 

1863,  Curtit,  J.,  in  Ia$igi  r.  Brown,  1  Curt  401:  «  By  the  oommoQ  law,  •  notice  to 
pradoce  a  paper  merely  enables  the  party  to  give  parol  evidence  of  ito  oonteDts,  if  it  be 
not  produced.  Its  non-production  has  no  other  legal  consequence.  This  act  of  Congress 
hsi  attached  to  the  non-prodootion  of  a  paper,  ordered  to  be  produced  at  the  trial  the 
peult;  of  a  nonsuit  or  default.  This  u  the  whole  extent  of  the  law.  It  does  not  enable 
ptitiea  S  compel  the  production  of  papers  before  trial,  but  only  at  the  trial,  by  making 
J-  •. «  case,  and  obuining  such  an  order  as  the  act  contemplates.  ...  I  think  the  Court 
ibould  not  decide  finally  on  the  materiality  of  the  paper,  except  during  the  trial;  because 
it  would  occupy  time  unnecessarily,  and  it  might  be  rery  difficult  to  decide  beforehand, 
whsiher  a  paper  was  pertinent  to  the  issue,  and  whether  it  wp»  so  connected  with  the 
cats,  that  a  Court  of  equity  would  compel  its  production.  Tht. »  points  could  ordinarily 
be  decided  without  difficulty  during  a  trial,  after  the  nature  of  the  case,  and  the  posture 
lod  bearings  of  the  CTidence  are  seen."  • 

That  this  illiberal  and  unprogressive  view  is  unsound  is  sufficiently  indicated 
in  the  following  passages : 

1895,  Simonton,  J.,  in  Lueker  v.  Phmnix  Auuranee  Co.,  67  Fed.  18:  "  It  seems  to  be  a 
narrow  construction  of  §  724  to  Umit  its  operation  to  the  actual  trial.    Its  purpose  clearly 


h*  hia  not  coDtnd  of  the  doeameot  or  that  it  is 
'nch  u  ahonld  not  be  used  as  eridence  on  the 
trijl,"  he  may  be  atttehed,  and  jodgment  of 
Wsnlt  or  nonmit  may  be  giTen) ;  Wi:  Sbita. 
1X8,  f  *\sa  a  (special  reRnlacions  for  imarance 
ampwiiM"  rMvrds) ;  1 4IS3  (Uke  N.  D.  Rer.  C. 
15644);  Circuit  Court  Rnks  under  {4183  (ap- 
plication may  be  mads  by  either  party  for  docn- 
■«nts  "  which  may  be  neeeaarr  to  enable  the 
>|>l>lic*nt  to  frame  his  eompUiiit  answer  or  le- 
plj^i  u  the  csM  may  be,  or  which  iball  he  ma- 
t«n«l  to  any  application  made  by  him  for  any 
protMional  remedy  "j  or  by  either  party,  after 
un«  joined,  for  docamenU  in  the  opponent'a 
poMeoion  or  control,  on  which  kis  action  or 
Menae  is  foondad  or  which  laay  be  neceaaary 
to  enable  the  party  applying  therefor  to  pre- 
pare .ur  trial " ;  on  failure  without  excnm  to 
cnofl/,  judgment  may  be  giren  after  striking 


oat  the  complaint  reply  or  anawer) ;  Wyo.  Rev. 
St.  1 SS7,  a  Se3;-2S40  (like  Oh.  Rer.  St.  $$  5289- 
5391).  The  mlinga  interpreting  theae  atatntea 
will  not  be  irfven  here  (except  upon  the  two 
general  quaations  ensuing),  becania  they  depend 
BO  much  nuon  the  special  wording  of  the  local 
atatute,  and  becauae  they  cannot  be  fully  under- 
atood  without  e.\amining  the  orthodox  chancery 
rulaa,  which  are  without  the  preaent  purview. 
The  annutaliona  to  the  abOTe  coUectiona  of  atat- 
ntea contain  in  most  instances  the  releraut 
rulinn  in  the  respectiTe  jnriadictiona. 

'  bdudmjt  those  of  Alabama,  Arkansaa, 
Delaware,  District  of  Columbia,  Florida, 
Georgia,  Illinoia,  and  Pennsylrania. 

•  Accord:  1898,  U.  8.  v.  Nstional  Lead  Co., 
75  Fed.  94  (going  upon  the  atrict  sense  of  the 
words  of  the  statate,  "  on  the  trial "). 


B'    '-  ' 
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urily  th.  UcU  «,.glu  would  b.  dtaoorJS^^ISi.  ^"  tj^  t^"7'  "'^ 
th.t  thi.  ontor  for  th,  pnnluetlon  «rf  p.p»  i>^u!LiirZ^t^„  T'°-  "^ 
^  whej,  th.y  might  becon.p.lW^'^*:^  Z'^  bj  r:^!,;^^  7."- 
oeeding  Id  ohanceiy ' ;  th« proiwadingii in ohMHwrr nqniN the  d«i«.iiof  iSj ~.  F"*" 

»:S^'^"*  f  li'"  ••'  thi.  .  .tt.r.  Th,  obj«,t  o£  .  motten  of  uS^S^^ur^": 
•D»bl«  •  pwty,  in  •dTMoa  o(  tl.e  tubiniMlon  of  tht  i«aa  to  «i«m4«i„  »».-,*       ?  " 

i«ch  this  result  in  this  short  way  tiiM  in  th«  mMdl.  of  .  trii  "  "*'  *" 

1900.  Bradford,  J„  in  Abtrf*  Co.  t.  BoMnft  Co.,  98 Fed.  171 189  •  «  No  ~„„„  , 

...  It  is,  and  was  at  and  prior  to  the  time  of  the  nusaiM  of  th.  J„^s-i-      «  ?    • . 

2 « «?oi°?f  ^r^"'-"'^  '^  •  -'^'  ^^rr  ::i:j;2S  ^^ 

of  an  action  at  law  of  dooumentr  containing  pertinent  evidence  for  inspectil  bv  »  n.- 

f^r  tL     1^^"*:'^!  *''*«r,"""''"  •"«»  •^''•"K  to  use  the  same  in  Spring  hiLif 
for  tnaL    It  must  be  assumed  that  Congress  in  passing  the  Judiciary  Act  wm  aL~  th 
the  .cujcumstonce. '  under  which  produ'ction  miVht  b!  comj^M  chlZr  emTrl^ 
^  where  the  puT«se  of  the  party  applying  wL  to  inspect  exami^  snd^tak™  S 
«^e  books  or  wnUng,  before  the  trial  of  an  action  at  uJTin  order  to  pteiTfor^u^ 

at  law  to  order  production  for  inspection,  after  issue  ioined.  in  all  ^^T.^      T  T, 
c^umsUnce.  when,  it  might  have1S:,en  orde^lrcC^yt  IdTpSes^tluS 

poTLtStSo^rarrr^^^^^^^ 

s:r:^ffio"me::s.:r'e:Snrinfsrz^^^^ 
t-.^i^ji.-Li-rSnfp^cS'onThSt^roS^^^ 

iu  many  inst3  be  incoCen,  dta^ry'lndX^vTwIth  n"X'"^St 
"^X.  d^rrnt^ntU^^  '-^^^  -""'™^  "*^^^"^  «' 
Such  a«x,rdingly,  is  the  view  taken  to^ay  in  the  greater  number  of  Fedeml 
ZTl  JLT  iJ^  f  "J-^diction.  having  statute,  of  simUar  form 

SLTnn?!  ^Z'  ^"'^.'f?^  "P"'"^'*'  ^'-  »^''*  "  ">«i«  °'  obtaining 
inspection  and  copy  before  trial  is  provided  in  them.» 

2..Ha«mond.j.;,ioorBioed.?S'::K2^  isi;  tss  ^  %j  i^.Toi.  ^r» 
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2^bK?5  ?k'  '***'*'°^  P"**"  *°  *"^«  P«^<»«d  for  in.pecUon  .ad 
(Off  before  tnal,  the  question  next  arises  whethar  ..  «»-«i   'r    ,     "^ 

,«t.ou  «  one  of  vitd  principle,  sin'ce  the  ch«ce,^  bmTdiscotLy^ 
.ln«dy  noticed  («»^.  5  1867).  did  not  presume  to  doubt  the  S^m 

S^T;Sr;St„^"  an  «dvan«,  in  this  aspect  intended  to  Zm2 
tj  m  statute,  and  was     3  enlightened  step  (anU  8  1847^  inf-„-i«j  T  v 
Uken  of  conceding  the  r^ut  of  7rior  inspectiL^^^'ipyTeterth '^ve^ 
«ry,  own  documentary  evidence?    On  the  one  hand^someTthe  .t^Z 

'^^'^I  ".K  •*•*'"'  •™''  ^  ''"''  '"^^y  <*«<=»«"  tl^e  inspection  ot 
tomable  ;  under  the  circumstances  determined  by  the  ordinary  ruksTr,^ 

Ae  ^pe  of  the  chancery  bill  was  not  to  be  the  limit  of  the  stl tuC  P^ 

^t^JthT^  any  matter  in  question."  Under  such  statutes  it  I 
euy  to  see  that  a  progressive  and  enlightened  view  (am*  8  i«a7\  T  .7 
ing  the  sportsman's  theory  of  litigatio?  .robStheUtrStrorJ 
n«y  c^-ea  to  disc  ose  his  documentary  evidencer4ht  S^Sve  W 
token  m  the  application  of  the  statutory  orooess."  Rn»  it  j1  «  *!  v, 
nj^.  that  this  has  rarely  been  doneTThe'lTLts  of"Ufl7ralThnT 
-hty  and  conservatism  have  been  too  strong,  and  the'liiTtions  ^  the 


SOB  bjr  th«  opponent  Won  trU  in  pnp^ 

bnitnal;  KicKiaipjrtlonTi  therefore  conJiwd 
to  the  comraonJaw  doctrine  aa  to  «  partle.  taw- 
iif  «  common  interaM  in  tlui  inrtrn^ent " :  the 
2^do«.  not  girt  doe  ooaddMntioa  1^  tb« 

W  coune   tlie  eommoa-taw  pneaa  (im. 

W.  1851,  Black  r.  Qomperti,  7  Exch.  67  («c- 
tioa  00  a  goanDtee  aa  to  hSla  of  ^t^uST- 
fajpjction  aUowed);  1890,  luSb  rVvS^ 

Ji^}'-^  •"mple,  <i  tba  Fadanl  .tatata. 


»pli«tion  for  Inipaetion  of  a  deed  BUd  to  be 
ifgned  by  her.  lefnaed,  where  iu  pMpL  «! 
»•"•{,«»  •»•"•  »«~  to  nfreah  tj^^^ 
to  i"  ripn-iMe ;  too  conaarratire  an  oZi^) 

IriL'??*'  Hnntr.  Hewitt,  7  Eich.  286-  1859 
MetRmolitan  8.  O.  Co.  *.  Hawliina^^*  H  *  n 
U«i  ft59.8hadwen  V.  ShSt^L  6  C  B  t^' 

«!•  v*^  »•  Thombnijr,  L.  R  17  Ei.  617  : 

I""  ^•^,  -•  Om»n,  L  ft.  10  Ch.  App  Sii 

1878,  Taylor  V.  Batten.  L.  R   4  O   bT^   «! 

188,1,  Da^^lUe,  ni^iXR.l7%hV«?' 
\rfJr  !t ""  •"»"?'•.  in  California,  by  a  nro- 
▼Jaion  that  the  a<frenary  refnainT  iSiiwcSm 

jTidence  at  the  trial ;  thia  conld  apply  only  to 
docnmento  in  anpport  of  the  mir^'"l^ 

«  TWa  haa  been  done  in  New  York  for  ax. 
?»tfi;  ^-  JMj  in  The  Brii'/SL  U. 
p.  308,  qootad  t»|mi,  |  18M.  -•'»•". 
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orthodox  bill  of  diMoveiy  have  bMn  perpetuated.^  That  this  has  resulted 
in  many  instances,  in  doing  violence  to  the  broad  language  of  the  statutes 
is  plain  enough;  whether  it  is  also  a  disobedience  to  the  intended  wishes  of 
the  Legislature  is  perhaps  a  matter  for  mere  speculation;  but  in  any  event 
these  Courta  have  lost  an  easy  opportunity  to  take  a  creditable  part  in  effect- 
ing  solid  1^  progresa  with  the  powerful  means  freely  placed  in  their  hands 
by  the  Legislature. 

(3)  A  W«  of  diacovery  does  not  lie  againit  a  third  penon  not  a  party 
either  for  his  testimony  or  for  documents  in  his  possession  (ante,  §  1858 
par.  6).  But  in  a  few  jurisdictions  a  wise  regard  to  the  due  flexiliility  of 
procedure  has  led  to  the  statutory  authorization  of  such  documentarv 
discovery."  ' 

(4)  A  special  class  of  statutes,  not  related  in  origin  to  any  of  the  preceding 
kinds,  is  formed  by  those  which,  in  permitting  the  use  of  copies  o/documenU 
usually  bting  in  a  third  per»on'$  poasemon,  require  the  party  intending  to  use 
one  to  show  it  before  trial  to  the  opponent,  so  that  the  latter  may  by  com- 
parison with  the  original  protect  himself  against  imposition.  Such  a  pro- 
vision is  a  genuine  exception  to  the  common-law  rule  against  requiring  dis- 
closure of  evidence  before  trial  (ante,  §  1846).  This  measure  has  been  taken  in 
many  jurisdictions  for  certified  copies  of  recorded  deeds  in  general ; "  and  in  a 
few  jurisdictions  it  has  also  been  taken  for  copies  of  abstraeU  of  title,  whose 
originals  are  in  the  control  of  some  conveyancer  or  title-guarantor  and  are  by 
statute  made  usable  under  the  principle  already  examined  (anU,  §  1705),  and 
for  copies  of  sundry  doeuments.^^ 

Pro''-  "y.  »W-  Thfa  b  to  be  tiotrf  for  tht 
porpo*!  of  dMiiigairiiing  the  qneetinna  which 
•rue  nnder  tb*  puty'i  docHmtntara  prhllm 
{pit,  %  1900.  pw.  *)  ind  the  cllenfn  mti,»,  Z 
donunmlt  commmieated  to  hii  ittoruey  (^.i*, 

»  ISM. 8t  17*18 Vfctc.IM.»47.48(p™. 
Tidee  for  InterlueiitinrT  production  of  writinm  b» 
wJtMwe  on  term*  to  he  !mpoM<l  hy  the  jnjmf, 
Nebr.  Comp  St.  ISN,  f|  5973-5975  (aee  qiM*^ 
tton  iitpra,  note  6). 

"  TTwee  itatiiteii  h«Te  alrea<<T  heen  collected, 
ante,  U  ISSS,  IHJI.  ' 

"  'Jlie  fuUowfiw  ftatntee  hare  ulreadv  been 
••»™rt  eleewhei*.  for  other  pHnciplea :  Ciinadn : 
Dom.  St.  I8B3,  c.  31,  I  19  (reuouable  notice, 
Dot  leM  thaa  ten  ditjni,  reqnired  for  niriii);  certaig 
certlAed  eopie*!  cited  anlt,  {)  1651, 1680. 1681); 
B.  C.  R«T.  8t  1897,  c.  71,  {  SO  (like  Can.  St. 
ISSS,  c.  31,  f  19) ;  Jf  85,  37  (notice  of  cobt  of 
iriUi  cited  ante,  (ISSI)i  1 40  (notice  of  copia 
of  deedi,  etc;  cited  ante,  1 1051);  $ 41  (notice 
of  commercial  docnmeala;  cited  ante,  i  1I!3|: 
Men.  Rer.  St.  1901.  c.  57,  { ll  (like  fan.  St 
1893,  c.  31, 1 19) ;  If  M,  17  (like  Ont.  Rer.  St. 
1897,  c.  78, 1  51,  nibititnting  three  days,  for  the 
coonter-notice) ;  N.  Br.  St.  1881,  c.  14,  §  1  (telfr 
gnune;  dted  pert,  1 1154) ;  St.  1882,  c.  S7  (iw- 
iatered  deedi ;  cited  mta,  i  1115);  St  \»%i, 
e.  M,  f  1  (incorpontioD.docament ;  cited  mir, 
I  1680);  St  1894,  c.  M,  |f  59,  60  (reiii^i-mi 
eoBTeyuoee  la  —saXi  qaoted  mu,  f  IMS); 


**  Soch  has  been  the  interpretetlnn  in  Enc- 
land,  eren  under  the  unoaalfAed  terma  of  tna 
Knlea  of  ISSS  :  1881,  BewiclM  e.  Qiaham,  h.  H. 
7  Q.  B.  O.  400;  1883,  Attomer-Oeneral  v. 
Kmemo,  L.  R.  10  id.  191;  l88S,'KeartIey  v. 
Philipe,  ih.  465 ;  1883,  A<  Pickeriac.  L.  It  IS 
Ch.  D.  147;  1898,  Lewi*  «.  LondealMnoiiah,  1 
Q.  B.  191 ;  1895,  Sooth  StaS.  T.  Co.  vTvAh- 
smith,  lb.  669;  1899,  Attomer^eneial  v.  New- 
eaetle-npoo-Tyne  Co.,  ib.  478  (doramenta  which 
impeach  the  defendant'!  eaae,  though  they  do 
not  rapport  the  plaintifTs  eaae,  a»  pririlesed ; 
precedenU  examined).  So  io  Cmnda:  1871, 
StoTele.Colea,  4  0nt.  Ch.C.  9.  So  alao  in  seve- 
ral of  the  State  Cowtt.-  1894,  Lester  ».  l^mle, 
150  lU.  408,  418,  IS  N.  E.  387,  37  N.  B  1004; 
1831,  TowDsend  ».  Lawrence.  9  Wead.  458 
("the  object  of  the  statote  was  (o  snbstitntr  the 
rale  of  court  in  place  of  a  hill  of  diaoowrr  ") ; 
1893,  Arnold  r.  Pawtaxet  V.  W.  Co.,  IS  'R.  I. 
189,  194,  16  AU.  85.  The  practice  in  the 
rarions  States  cannot  be  here  further  examined 
in  detail,  for  the  reasons  already  mentioned  in 
note  6,  npra. 

ITie  Chancery  rule,  it  may  be  remembered,  ap- 
plied 0  ily  to  nimtnt  document  in  the  opponent> 
omim  m  or  eoiitraf ;  and  there  was  hen  ranch 
learning  as  to  the  emdiuiiHneMt  of  tht  oppotunft 
oath  as  to  the  relerancy  of  the  docnnient  and 
the  fact  of  his  posseseioa:  Laugdell,  Eqnitr 
Pleading,  ff  164,  169;  1655,  Adams  v.  Jjori, 
3  h.  *  N.  851,  861 J  1891,  O'SUea  V.  Wood, 
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m  the  wmeVtatuST  *   ^  ''*'  ""'  """''^°°  •'•d  ^metimeTlppUeS 

(1)  At  common  law  the  party  had  a  nri«iL^  -„*  *     • 
«A  docununU.  either  befo«  oVdurin J  ST^hT  f  *''''  '^'•'"""^  °'-^«^ 
hire  of  course  equally  struck  1^^?^-  •,         ''^''®*"'*"^'°"««1  »t"t«te« 

pJ?  ^"r dt:r rj^rtfi7  Tr-  -'^'^  ^^« 

to  do  so.  the  opponent  was  theCp^  1^^  tru«  "    "^^  T'  '^'"'^ 
anginal  hnd  proved  anavailable  forhim    I-    •      ^      "  ^^P^'  ^«°""'»e  the 
«lmi«nbility  of  copies  («I  §  120oIi       '       "  "'''°'"'"  '^^  P""°^P^«  °'  the 
(8)  .     bhat  situation,  if  the  oonnnpn*  oo.  *i,      «     ^^ 

to  be  (ante,  8  2911     Th«  nrin«j«i-  ,    .      '  oPPonent  claimed  it 

l-en.  to  the  ^nt  situation  bTL^  Properly  be  appUed.  and  often  has 

Tim  »tatu^^vi?e  thttl  „7« '^'"^"^^  •*  «>Py  '^'o™  t^aL 

or  mav  Hi«w.^  »K-  •        .  ^    *!"  "^^  exclude  the  document  abBolutelv 


(«)ni»,re,l  docnm«nU;    cited  <•»«.   |    M3)' 
P^I.  St.  1889.  i  M  (cit«i  ant,,  {  IMS)     I  48 

1^  m  eTrf«,c  mwTdihh  .*ecjy  to  tiJ. 
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o-iRfMl,  whete  the  offeror  hai  "bitbii  the  n„r^ 
"■•  P»rtr  a  reuoMbl.  opportnaiS  to^-rif?.?^ 

»^t  of  title  b  eridence  miut  irivTR  .^mv 
befwehand  to  opponent ;  raleS^ w«fritod  «  '3^ 

of  J^i^T^'^Z^  conntiluusprid,^ 
<«  •■  ongiMl,  I. ».  whether  a  p«rty  offerinir  an 


rtead- 


iifdlt 


^■:V^'f^ 

■ 

I^^H '     j'^'-^l 

iVi 

^^I^^K  ■  -  -^s ^j. ' 

M  * '  1 

:^^^^K    ^ '         iStM 

^^^ 

-^^^^^B '^i^-n.-^^I^^H 

^Hj 

1 

■K,.  .p;:^ 

■ 
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is  utnally,  hj  statate,  nude  eqnivtlent  to  an  admiinon  at  ita  genuineneu,  ao 
that  he  cannot  at  the  trial  dispute  its  gennineneaa.  This  rale  (po$t,  §  2595) 
is  in  form  a  rule  of  pleading ;  yet  in  pdiojr  it  reats  in  part  on  the  consi.(en- 
tioE  that  in  feimeas  the  opponent  should  give  prior  notioe  of  his  intentioo  to 
dispute  execution ;  it  thus  works  in  the  spirit  of  an  exception  to  the  general 
common-law  principle  dealt  with  in  the  foregoing  sections. 

(6)  By  statute,  a  copy  of  a  document  inteaded  to  be  used  is  in  many  jurig. 
dictions  required  to  be  anntMd  to  the  fariy'$  pUading.  This  rule  (ante, 
§  1848)  is  one  of  pleading,  not  of  evidence ;  yet  the  policy  of  it  is  in  effect 
the  same  that  underlies  the  statutes  noted  in  the  foregoing  section,  namely, 
of  giving  the  opponent  fair  notice  of  documents  to  be  offered  against  him. 

§  1861.  DoosaMat  shown  to  Opponent  at  THal ;  OppoaenVs  laapaotioa  m 
making  tt  Bvldanoe.  For  the  reasons  of  policy  alrmdy  considered  (ante, 
§  1847,  par.  4),  the  general  rule  suffers  a  virtual  exception,  well  recognized 
at  common  law,  where  a  party,  having  a  document  at  the  triid,  uses  it  for  any 
evidential  purpose.  Here  it  is  no  hardship  to  him,  and  it  is  a  decided  dictate 
of  fairness,  to  require  him  to  submit  it  for  the  opponent's  inspection,  even 
though  the  former  has  not  yet  technici^ly  and  finally  put  it  in  evidence. 

(a)  In  the  first  place,  this  rule  applies  where  the  party's  witness  emploji 
a  writing  in  aid  of  rteolUeUon,  whether  as  a  record  of  past  recollection  or 
merely  to  stimulate  present  recollection ;  in  this  aspect  it  has  already  been 
considered  (ante,  §§  763,  762). 

{b)  In  the  second  place,  when  a  writing  is  oOiared  to  a  witness  for  the  pn- 
liminary  purpose  of  testifying  to  ita  exaeution  or  ideiUity,  with  the  object  of 
not  actually  offering  it  in  evidence  until  a  later  stage  in  the  case,  faimegs 
requires  that  the  opponent  should  see  it  then  or  before  the  witness  leaves  the 
stand,  in  order  that  the  opponent  may  cnas-examine  aa  to  the  writing;  for 
otherwise  the  writing  might  not  be  actually  offered  until  after  the  witness 
had  left  the  court-room  and  become  unavailable  for  the  purpose  of  cross- 
examination.  This  application  of  the  rule  is  in  the  United  States  generally 
accepted.' 


*  E»9.:  184S,  Coniw  •.  HokM,  t  C.  *  K. 
lOIt  (tM  dafeadant,  on  etaa^zamiiMUioD,  Imt- 
log  obtaiiiad  bom  the  plaiMMTi  witaaii  tea- 
tiflioBjr  to  tha  azaentioa  of  •  laaie  and  an 
invontorx  and  tha  haadwiitiiig  of  aoma  latlati, 
tha  pUntMf  elaimad  tha  iMit  to  aaa  tham; 
ym%  C.  J.,  MOd:  -Uj  own  opinioa  ia  that  U 
tha  haodwriting,  <a  ao/  o(  tha  oontanta  of  aoy 
papar  ahowa  to  a  witeaaa,  b  dqnaad  to,  tha 
oppoaita  eoonaal  la  aotitlad  to  aaa  it,  othanriae 
ba  parhapa  wonM  not  be  aUa  to  ihaiM  hia  Una 
of  oonduet ;  ha  would  not  ba  ao  enthlad  if  tha 
witnaaa  manly  dapoaad  to  tha  natnn  of  the 
paper,  or  to  ita  havinB  been  ptodnced  on  a  ciTen 
oecaaion,  or  aojr  aimiuur  thine  " ;  bat  he  deferred 
to  tha  oppoaita  ruling  of  Parka,  B. ;  the  diitino- 
tion  taken  br  WiMe,  C.  J.,  aaama  natenable) ; 
U.  S.:  1890,  Richmond  ft  D.  B.  Co.  ».  Jooaa. 
M  Ala.  118,  SM,  9  8a  176  (doeoment  laid  to 
hare  aa  attaating  witnaaa,  ahown  to  another  wit- 
IMK  to  ptore  hia  aMcntion;  lafaaal  to  show 


SUB 


baforabaad  to  oppoaing  eoonaal,  held  irapirptr, 
baeaaaa  H  deprived  Mm  of  the  oppoitimitj  to 
taqaira  the  attaating  witnaaa  to  be  Hnt  called); 
Alaaka  C.  C.  P.  1900,  1 67S  (like  Or.  Annot.  C 
1891, 1 S4S):  Ark.  Stats.  1894,  f  3966 ("Whea- 
aver  a  writing  la  abowa  to  a  witnem,  it  mtr  be 
inapaeled  br  the  adTarae  partjr ") ;  Cal.  C.  t  P. 
1871,  I  MM  ("  Whanaret  a  writing  is  ilxnra 
to  a  wttaaaa,  it  may  he  inspected  br  the  oppo- 
site pai^,  and  if  prorad  by  the  witne'u,  niiut  be 
raad  bame  hia  taatimony  ia  cloae<l,  or  it  can- 
not ba  read  except  on  recalling  the  witneaa"); 
amended  in  1901  (by  anbatitnting.  after  the 
worda  "oppoaita  party,"  the  following:  "ud 
no  qnaation  moat  be  pnt  to  the  witneae  conren- 
ing  a  writing  until  it  baa  been  ao  shown  to 
him";  here  the  word  "him"  is  ambignoiii; 
for  the  Talidity  of  thia  amendment,  see  mte, 
1 488) ;  1877,  People  a.  Kteveus.  S2  Cal.  437 
(after  a  witnaaa  had  identiflad  papers,  ther  were 
not  laad  mat  sOsNd  in  eTidance;  held,  tliat  the 
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W  In  the  thini  pUoo -i^-^„      .  ""*  *  "*'* 

^<mn  that  th.'g.n,W"Sle\l"„rf  J"  "^r?*  ^^  -  «^-«.  it 

pooenfs  mere  inspection  of  the  «focZL  »•?!    !  "*  °'  *''•'  °PP«°ent.  the  op- 
rforfmimW*  in  the  first  partv',rvor^h       '^"'  """^  *''  "«*«  <**  ^hole  of 
ne«  and  n.„.t  the«fo«  KM^d  u^^r  Sat  hiV"«  "  T '''  ^"^'^^ 
«lopt.on«  only  to  be  explained  by  «a,emtJa;  »!*"'*•    »""»>e  motive  for  it. 
now  under  oonaidewtion;  namely  thinr.n^     *  «^°""'  common-lav  rule 
to«y  prior  warning  of  Ihe  l1^rTtl^^lTjlnX'''^r  °'  "^''^  -"««^ 
rniaested  the  production  of  «  document  to  ai?K^  "^""'^ '  "°  **»"'  "  he 
.Ilowed  to  peruw  it  f„r  selecting  «uch  '1^".''  ^"f  T"  "^^  "»<*  «  ^e  waa 
ptefxt  and  then  decline  to  uae  fny  ^rt  a^H      Z"*''^."'*"^'''  ''  "P""  that 
»me  information  a«  to  hia  opZen^fH*"'^  ^''  *°'^*^  ''"«'  '^'^^  obtained 
a.«rt.  adopting  the  above  ruK  a, ur«pS^^^^        This  appeared  (to  the 
pnncple  which  favored  keeping  himTS,,  •     "'""  °'  '''«  common-law 
ttmve  indirectly  to  prevent  thia  eSo^w       'f  °""«»;  '"d  hence  they 
blowing  him  to  acJ^pt  in-p^l„  «  the  LK'^T*'''  "PP""""*'  *•  "•  ^7 
doci.mentndmis8ible  against  Wm«Jln  fu      l  •  '  "*''"'8  ^J"'  ^hole  of  the 
u»dmi«ible.    Thia  ^Z.^Z^l^^^J^'^  »»•>«--  have  C 

brtuneverobtainedagene^l  v<Se.  ""  *'  ""^  ""^  ^^<^i 


i  1862. 


«»  m  h«  posaeaaion  or  control  the1^v^«^  ^ncemed  chattela  and  prem- 
*>  true  gamester  that  the  kw  fnco^fro^^-  '"^  '^"">°°-l'"'  actions  like 
tmrnp  cards  of  the  situation  fri  JZ  Tf  ^'f-  *°  **'  ^^^^  "a'^'j  «"  the 
tri«l;  in  this  respect  tb^'.^iZ^^^^^^^\ot  disclosure  befo^ 
'Mpection  (ante.  §  1858)  which  afLr^  eT  '^'^  ^'"^"^  '^ht  of 
wncededfordoculntar^evidencii  Bu,  i„^r  °'  ^'"^  ^"«««^<»  ^^  •>««» 
«».  .  K^  .  """y*  "°^"*  *•>«  »«"»«  whole- 

<W»»nt  hid  the  ti,ht  (n  I-—,  u.. 


<W<»»nt  hid  the  rijrht  to  Inm.^  i»» 

*  M.  3«J ,  Mont  0  C"  P^iSTi  J  J*"*-  «  S™- 


In  old- 
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MoncB  OB  Discovert  of  eviobnce.     [chap.  lxii 


lU 


i  f 


•ome  principle  and  pnujtioe  by  which  billa  of  diacorerj  wen  allowed  for  aicer 
Uining  the  opponent'i  testimony  and  the  doenmenta  in  hia  poaaession  {antt, 
§{  1856,  1867)b  the  inapeotion  of  chattela  and  preniisea  in  hia  possessioD  or 
oontrol  waa  obtainable  wherever  faimeas  seemed  to  demand  it  Whetlier 
the  precise  limitationa  of  the  bill  of  diacoveiy  for  documents  prevailed, 
namely,  the  limitation  to  facta  supporting  the  applicant's  own  case  {anU, 
I  1857),  is  not  clear.  But  the  general  power  to  require  the  adversary  to 
permit  inspection  was  settled : 

1819,  KgnoMloH  r.  Eat  India  Co.,  8  Swanut  348  (Mil  to  roeovar  titbeit;  iupw- 
tioD  of  defeniUat's  praroiMi  by  ptaintitTi  witnasMS  denundsd,  to  diioover  the  nlu* 
tbsraof ) ;  MeMr*.  WtiktrtU  snd  Palmtr,  for  th«  pUintiS  :  "  I'Im  principle  i»  tliut  wher. 
•rer,  in  iMpect  of  the  property  of  one  iudividoal,  a  right  Morues  to  another  which  miiibt 
be  roeMured  without  intpeetion  of  the  lubjeet  of  property,  the  Court  ie  competent  to  coio- 
pel  the  proprietor  to  permit  that  inspection,  aa  iudiapeniable  to  th«i  purpoaae  of  ju»tio«"; 
L.  C.  Eldon,  approving  this :  "  Though  novel  in  circumataooes,  tbia  oaae  ia  not  iioval  in 
principle.  The  purpoae  of  inapectioii  ia  to  inform  the  conaoienoe  of  the  Court,  aud  wit- 
nesaea  appointed  by  it  are  entitled  to  be  oonaidered  aa  ita  offloera.  .  .  .  The  question  in, 
whether  in  each  a  caae  the  Court  moat  not  hare  the  meaua  of  aaoartaining  by  the  ini;ie» 
tion  of  witnaasee  the  nature  of  the  premiaea^  in  order  to  aacertain  ttieir  value;  and  whether 
the  law  meant  to  leave  it  that,  that  the  defendants  were  to  atata  ia  their  aniiwer  their 
opinion,  and  to  aend  their  own  surveyor  to  give  hia  opinion  of  the  value,  but  on  tha  other 
band  the  plaintiff  waa  to  be  in  auoh  eiroumatanoea  that  he  oould  examine  no  witnetsej 
who  knew  with  preoiaion  the  value  of  the  premiaea.  .  .  .  It  ia  admitted  that  where  t 
man  baa  a  right  to  reoeive  a  certain  sum  in  the  pound  on  the  value  of  treea,  the  Cuurt  lua 
ordered  in^>eetion  of  tlie  treea ;  ao  in  the  ease  of  a  oomroiaaion  on  diamonds,  inspeetiou 
would  be  ordered  of  the  diamonds.  I  remember  a  oaae  where,  on  the  auggestion  ttitt  a 
machine  need  by  the  defendatit  waa  an  infringement  of  a  patent,  the  Court  ordered  the 
defendant  to  allow  an  entry  into  bis  premiaea  for  the  pnrpoee  of  aaeertaining  by  inipec- 
tion  whether  the  machine  wja  an  infringement  ...  If  without  thia  proceeding  the 
Court  muat  miacarry,  and  cannot  attain  the  jnstiee  of  the  caae  without  inapectiog,nif 
opinion  ia  that  on  principle,  it  liaa  antbority  to  order  inapeotion,  taking  care  to  impoie 
aa  little  inconvenience  aa  poaaible  on  thoae  on  whom  ordera  is  made. " 

1902,  ChoMe,  J.,  in  Regnoldi  v.  Burget*  S.  F-  Co..  71  N.H.  883,  51  Atl.  1075  (allawin; 
»  bill  of  discovery  of  a  atrap  said  to  have  caused  an  injury) :  •*  Dnleaa  the  equitable 
remedy  of  diaoovery  haa  been  sap«>i-^ed  by  the  provision  of  aome  plain,  adequate,  and 
complete  remedy  at  law,  or  ia  not  applicable  to  a  ease  of  tort  like  that  alles^ed  in  tht 
plaintiff's  action  at  law,  —  pointa  that  are  hereinafter  conaidered,  —  it  is  certain  that  the 
defeudanta,  through  their  officer*  and  agenda,  might  be  oorapelled  in  a  auit  lilie  Die  pre*. 
•nt  one  to  diaoover  the  form  in  which  the  atrap  waa  constructed,  the  character  of  the 
workmanahip  by  which  and  tha  matariala  from  which  it  waa  made ;  in  abort,  all  the  fscti 
within  their  knowledge,  information,  or  belief  tending  to  ahow  that  it  was  defective.  If 
they  had  in  their  poaseasion  a  plan  of  the  atrap  or  of  the  '  roken  piecea,  tlicy  might  be 
compelled  to  produoe  it  for  examination  by  the  plaintiff.  Why,  then,  may  they  not  be 
compelled  to  |Nroduae  the  broken  piecea  themselves?  [1]  Two  reasons  are  iinggesN: 
One  —  positive,  and,  if  well  fonrded.  substantial  —  that  the  defendants'  right  to  poiiM« 
and  control  the  property,  growing  out  of  their  ownership  of  it,  cannot  be  infringed  in  thii 


(inspection  not  allowed  to  plaintiff  of  ropper- 
platoa,  dellrerad  to  defendant  by  pUiutiff,  and 
lorminfjp  the  subject  of  the  action ;  "  no  in- 
Btance  is  to  be  fonnd  in  which  the  Coart  haa 
ordered  an  inspectioB,  to  either  party  to  a  snit, 
of  anything  which  ia  not  the  comnon  property 
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of  both ") ;  1840,  Tnrqoand  n.  nuanliam,  8 
Dowl.  Pr.  SOl  (actiou  for  work  ilone  oa  the 
defendaot'a  premiaea ;  a  commonlavr  piff 
held  to  have  no  power  to  onler  inKpertiiin  hr 
witnesaea ;  defendant'a  reftasal  could  only  be  tht 
aabjaet  of  comment  to  the  jury). 


WlM-mt}  VBEMlBEa,  CHATTELS,  EK. 


.  I  IMS 

to  »»•  «ta.t  If  t||,y  .„  ;2^,^  toSSLl  .^  5?*!!!L'^  *"»  ••  inUrfmd  with 

wm«h«.  •  party  i.  ^„,^  ^  prod  .JThiiliLi  S^*,*^ '«"  "••»  "Weh 
teofa  for  iaapNlio..    Tin  righta  of  uTmIJS^J^  f^^'*^  doeuB-nU,  or 

l«»iBg tlM brakM ttnp  •xMia.dbrir.i!.     V?!*^^"  •^  "o^ht  for  the parpoM of 

r^Jr^y^y  »*  «o«prt.„t  upon  ft,  i^i.l^.SrtS^^sliM'  •:•*"»  »^*» 

form  of  th«  itn^,  th,  n»nn«  of  it*  oonitruetfc™^  .J?  u  '  ''''•**^  "  «*'•»•  »o  th« 
.kiehitwuiud..  rtm  d«f.n1.nt,S^ot'ol^'u'T^'°'  "•*  "•''''•I'  »«« 
A^nqd.,.  that  tU  pUlotiif  STZ^ri  iT^^^^*  f '^"""  '«»» '-"-o-y- 

«.tb.  .  frir  trial  of  tlu  e«2^L^tS  cL^n,^^J^  "^  «o««d«K».  ThTrT^ 
t«>i»y.  .  .  .  [«J  Th.  dofindant.  vi^L^hu  *'*'•  °"« -*•"»"»  •"'Inf  the  oppor- 

««1  tort.  Thoy  do  not  qo-uZn.  ^rin  JeToni  t^fil^Jll  '*"°''  •*  ■•*  '»'  *  P*"^ 
l»po.ition  thU  diMomy  m.y  b«  had  in  L  o7^.i       •''*'«"*««^  •«•»»  quMtion,  th« 

«poo  to  implieat.  UnMlf  dirMti,  or  indi.^,7„  .L^  •  dofendant  cannot  b«  callod 
to  d»w  morU  twpitod^  and  «,  b  Inoowb^'J^  iJT."  **"*'  •**»*  "  """W  toud 
tj|..b.«K»of  «3tod^^  fawtitlSTa^wJSfl^T^'^.'*' ".•*"'*' !"•*«"*•  •  •  •  « 

» to  .peak,-  in  wbiT^  d?en£,7oo^^^^^^  "'  **  ^*'"^*' "  wil^^toTJ 

rt(. B.u.t, from  th.  Mta,, of  ZZLZiTlt^jry »««««» «-«rimin.ti„g hi«!: 

»«•  "cpting  M««n,hy  „.  8haok.lu„7l!Zrf^;u  ^'  ^  P«^W»  tt««t  th.r.  hare  been 
««d.nc  th«.with  wUho.t  ^urSaTZol^^TZ^  ^"^  '^"  '^'^'<^  '• 
«»«K,o  prior  to  th.  middl.  ofT.  iJT^^tur^  '^.  L  S*!!!'*  »«««•»«•  wr.  not 
tli6  eomiB.reUl  aeUvity  oon*«u.nt  ^mr^hlL  ,  ^''«  "*  of  atMm  and  ri«.triolty.  and 

■"flipnce of  otbm  wa.  »^tj iTmo^Vil!^        f*""'"  "'  •*'*»'«  ^^  ty  th. 

W,  ;.y  through  th.  H-S^JIiH^'ioSf/.f^Ilst^t*  fS^  "^TT '^^ 
"t-  things,  it  was  piovidod  that  ekhar  *«.J!,  .  .^,  "'  *•  '^'J-  '•7  "Wch,  amonir 
'•Wl  b«  u  lib.rt,  tolnS^to  thl  ««rt  r  f  ?  •/"*'  ""'"'  *"  *•»•  "P-'ior  court! 

««  of  whbh  may  b.  material  I  oJpr^^lrZ^  TT*""  P^P"*^'  "»"  '-P^^ 
I«  P«ing,  it  may  b.  iwnarhH  th^^  Z'L^'"'")""  °'  *•"  ""^"°" '"  "%>»»«••  ^• 
»*  .how  that  it.  wthorTnASoS  hLt^oo^'of  'K'T^  °'  ***  •"^•»*  <io 
"  inspection  of  ,.al  or  l««^.Tpw«r^,  w^?  °^"^."''y  ''?''  i-^-iietion  to  order 
I«*e'«»«rminatlonof «,  bwe  it  «r^T,  u  .u''  '"•?««**<«  wa.  matorial  to  the 
--h  inspection  in  th.  .dmint^tL  oniS^tel  7h^!l*"  ^'"'  "^"  '^  '  »—"y  ^r 
rity  of  resorting  to  ^juity  for  di^ri   ^J*  J?!'  *^  '•'*'"^  P"**"*  '«»»  «»  "i... 

%w.ofbinofdbU%iui2!r.cTo^^;i'lr"''''.'^^  *•••  •"*»"«•'*" 

"*•  ""•-»!  ^^ •** '"""•«tii*««>o«  "ao.  that  Um..  .  .  . 


h:<' 


m 


I'  ■' 


I  IMi  KOTIOK  OB  DiSOOYOkT  OF  IVIOIirCI.       [Ci«f.  LXII 

K  MMMUay  ».  SbMkall*  Mid  WOimI  ».  MaMiriw*  an  m«  MllMritiM  in  fsTor  of  ik. 
MlBtoiiMM  «(  tl»  plkimiri  Wll.  UMfMMnU  iwiMrfplM  fowniag  Um  rtm.^|y  „f  au 
mmtj  wriitely  Jartity  lit  iMiattiiMiM.  Tha  am  awy  Iw  »  mw  mm*  In  ipni.,  «,  (»r  u 
*— »»"J  ••  »oawraad.  bat  It  Moap  to  a  alav  le  irhkh  tka  laMdy  of  d,«..v«,  u 


Thia  powtr  wu  in  England  •xarejaad  in  oidering  impaction  of  minw 
and  in  anadrx  othar  inatanoaa*  particuUirly  in  patent  caies.*  In  thJ 
United  Stataa,  them  aeem  to  have  been  few  inaUncea  of  a  denmnd  for 
it  in  aqniuble  caaea;*  nor  under  the  aimplified  codk-prooednre  has  there 


•  I  Ulfk  «.•.••. 

•  4  Mm.  Ma. 

«  IM«,  MandN  r.  VtaMIL  I  Vwn.  407 
(Ull  to  diM»?«r  wkMhw  ektiM  Imprapartjr 
^»Md  bT  tka  pUiMUri  fwMr  B.  wiit  ia 
lb*  MtaibBt'i  kandst  th*  dtinriiuil  not  ad- 
mittlai  lb*  Idmtiljr  of  tha  elotb*.  il  wm  ur- 
dmd  that  tha  dafondaat  "  lat  tha  plaintUt,  with 
two  or  mora  panow  pnaant,  hara  a  •■( hi  of 
tha  elotba  pawnad  bjr  B.,"  ao  that  tha  pbiatiC 


tka  CtnHa  of  a^/ritj  hara  ordaml  th«  n. 
■oiral.  whara  watmmuf.  u(  obMrtii-tiun.  to  iIm 
inapactioa  ").    Dkiiagalah  tha  (ullowiiiir:  i»ii 

mwaaca  daeiaad  aadar  a  euMract  uf  wwlid 
mlaa  NMrvtag  tho  puwa»  to  imptct). 

•  ItlS,  Borill  r.  Moota.  >  V.  I'  i  „,»  j, 
'(^".•-'"''H*^"*'  ^C.  Eltlon  allowed  ,|^ 
pUiatiff  "to  iBtpaet  tha  defaadaut'ii  matUat 
and  laa  it  work  ") ;  iai«,  Brown*  i'.  Moore  l 


fandaat  wa«  ordatad  to 
to  iaipact  tha  minat " ;  i 

pmctica  in  eoarta  of  aqnit^  dt  graatinf 

for  iupectiaa  "i  minaa,  aneliinaa,  ale.,  ia  wall 
•attlad'');  IMM,  Walliar  v.  Flatehar,  ib.  171 
(•imllar  to  tka jpiveading  eaaa;  form  of  ordar 
fivaa) :  1114,  Eari  of  Maaelaaaald  v.  Uavb,  S 
Vaa.  *  B  16  (Jawali,  ato.,  baqnaalhad  to  tha 
plaintiff  aa  hcTriaoma,  and  wid  to  ba  In  an 
Iron  ehaat  In  tha  Bniiimlun  of  tha  dafandant'a 


-  Mate 
momina")i  l(U2,  \{am\t>. 


parmll  eanain  pataum     on  tha  anecaidiaff  morning-) ;  l(U:l 
tharaponaradd4,"Tha     Cowlar,  I  WabMar  Pnt.  Cna.  4»7;  HroMirli»,„ 
inItT  M  gmating  ordar*     L.  C.  liufHaaaniar'    ' "      ' 


banker,  tha  dafandant  claiming  a  lian ;  on  mo- 
tion, L.  C.  KUon  nllowad  tka  pkalntiffi  an  ordar 
totkadaftadsnt  "to  pwnrit  tka  laiil  box  witk 
iti  eontouti  to  ba  inapaetad  by  tha  nIaintiSa,  or 
any  paiaon  tha;  mar  appoint,  at  all  laawnabla 
timaa,  apoo  reqneat^') ;  I8I»,  Krnaalon  *.  Raat 
India  Co.,  S  Hwanai.  MS  (qnulad  t»pra) ;  Ufl, 


RaM  India  Co  «.  Krnantoo,  8  BUgh  lt.1,  157, 
!••  (ordar  of  tbf  "'        "      '  ^^ 
caaa  aflrmad  by 


IW  (ordar  of  tha  Chaaoallor  ia  tha  praeading 
caaa  aflrmad  br  tha  Homia  of  Lirdi) ;  IMS, 
Twanljrman  v.  Bamat,  S  l)a().  *  8m.  ttS  (fmad- 


alant  aliaratioo  of  n  doenmaBt ;  ordar  for  an' 

peru'  Inapaetioa,  dacllnad,  on  aa  andertaking 

bf  tha  oppoaaut  not  to  removo  the  dommaiS  ,         _    _  ^ 

from  the  record-^);  IMS,  Altoriiev<3anaral     Co',  71  N.  H.  «»,  SIAU.'  l67»'(l.lli  (tAnt*,!!;* 

».  Chainbera.  IS  Bear.    5S  (orier  of  Cnapaciion     diaeoirarr  of  tha  pieem  of  an  engine^rap  .,f  th. 


(lufriagemaBti  two  paraom  on  e,uh  lidt 
baring  beau  agreed  to  be  appoiolnl  u  matt- 
ton  ol  the  worka,  to  giro  erideoce.  an  jidtr 
wae  made  (or  inasection  br  them,  "  it  uiiiir  tin 
oblect  aiid  intontion  of  thii  Coart  to  «nahl«  iIm 
■aid  pUlnliff  to  giro  Mwh  eridence  ...  w  mil 
anabie  him  t>  make  oat.  if  the  fact  Iw  M.tbt 
infringement ")  i  IS8S,  Morgrn  r.  8r«Wiir<l,  ib. 
1 67,  Its,  HhidweU.  V.  C.  (Inmngeineiit :  mjnnc- 
lion  rafaiad,  hot  neeonnt  ordered,  •■  the  plaintiSi 
and  their  witniaiii  to  ha  at  libertr  t<>  impwt  at 
all  leaaonabla  timea,  giving  reaKmaMe  B.>ii<«," 
the  maebinerj  to  ba  made) ;  ISM,  Jonoo  e.  Lm, 
36  Rng.  L.  4  R«|.  656,  Rxch.  «a  ti«n  on  a 
lirenaee'a  eoreaant;  phdntiff  allowed  -to  jo 
to  the  defaodnnt'i  (artorr  and  inaiiect  aiir  ma 
ehlBeahehaathare"). 

*  IS6S,  Stoekbri^  Iron  Co.  p.  Cone  Ira 
Worka,  101  Maai.  SO,  S>,  68  (mine  trenpm; 
ordar  of  inapactioo  made,  Mtparentiv  hv  conwnt, 
httt  appuantlr  aanetioned  by  the  Court  wiihoot 
regard  to  thia) ;  ISOt,  Rejrnoldt  x.  Bnrxcaa  .S  I'. 


iiaa,  granted) ;  IMS.  Lawia  *.  Mor- 
S7  (the  plaiotiff'a  inapactioo  of  hte 


uf  coal  minaa, 
ria.  S  Hare  S7 

mine,  leaned  to  the  ilaiandaat,  allowed |:  I860, 
Bennett  v.  Whiuhoaae,  S8  Bear.  US  (tree- 
paae  to  a  mine;  the  pbdntifl  allowed  to  inapect 
the  defendant'*  mliie);  1860^  Ennor  v.  Bar- 
well,  1  DeO.  F.  *  J.  8SS  (an  ordar  to  allow 
tranche*  to  ba  cat,  to  aacertain  a  grologieal 
formation,  held  too  eztonaire,  bat  the  power 
not  doabted);  1861,  Banaelt  r.  OriOthe,  S  B. 
AE  467,  476(lnapeetionotamioa;  "the power 
to  order  an  ioapaetion  of  real  or  pemonal  ptop- 
ertjr  ha*  long  exiited  in  cnnrti  of  eqaity  ;  and 
we   And   that,  aa   ancUlarjr   to   that   power, 

MM 


- 1  engine.«trap  i . 
defendant,  allagad  to  hare  eaateil  ijeatli ;  in. 
•paction  bjrpla&iliff'i  witnaaee*  and  attflrntn 
allowad;  quoted  npra);  1877,  Thoinaa  I^'m 
Co.  r.  Allentown  K.  Co.,  U  R  J.  Eq  77, 8J  (in- 
■peetion  of  a  mine,  allowed ;  Bennett  e.  Whiu- 
lloaa^  Eng.,  ^proved) ;  1867,  ThurnbDrgh  c. 
8*raga  M.  Co.,  V.  8.  Wat.  Ct ,  1  Tac.  Uw 
Mag  867,  7  Horri*  Mining  K.  667  (quoted  /W, 
•  iSSI ;  inepeetion  of  a  mine,  allowed) ;  1894, 
Montana  Co.  v.  St.  Lonie  M.  &  M.  Co,  IM 
V.  R  160,  14  8np.  506  (oTioted  infra,  note  9); 
nnd  the  caae*  cited  pot,  |{  8194.  2231  ipririlege 
to  TofuM  impaction  of  premiia*  and  chattela). 


^ioo,  no.  on.,  of  ^.^  sr^ilirT '3  :::.;;'r:£i'^  ^"■ 
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at  (onler  for  iMrctiM  of  dafmHluii'i  uckl^ 


rn>  <■■  "K  woanu  •  Dudjr  and  of  t«nat»li> 
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♦  Th.  fuUowiag  M»U,^Jp\j  to  p„„,-„  W^"?"  »' •  wlii;.  In  a  rlaigi  for  ilnUw^  iSJlL 

n4 <lMr^  oiUy,  Ad  ihould  ™ibnma»d  with  llf»>  '^"i.-"'^''*^' «"  •""*  pl^rtrTCtS^ 

«k«i  eiM  am.  I  1 IM.  ;»<  I  toTSK  T^  '^'^J.  f  »••<  (""»  for  an  actii,  torolrto.  iS£ 

F""" /w.  I  MMi  E»oi.Aiii».  lULa    u.    .»  •  ...•"•'■•»■  i  I0H8  I"  Eilh«»  n««i.  .K-ii  1 . 
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mi».,i,.„  of  ii^q^sir  1^  ^STpCr  s«r 

'  niH-|IMaiii   4nm  tU 5 


PMy  to  »  raoM  or  matter.  «nd  opoli  nirh  tOTml 

»  ,'kS!rT"  '""V"'  '"V^lo"  of  •■y  property 
wtMiW  b«mj[  tha  MhJ^  of  .och'.ioi^ 


lent,  raforrnncat.  or  ontMU.  •>  «.  -_?_ 


•Wu^  .«"?'»'."„  .sr*!"'  lirlr-'v"-' 


"m.v  Older  it.  .fi.r  it,^A.Z,^.J^i»^^i^ 


i««mn ,  and  for  all  or  any  of  the  nomMM 
•'"«"'.  <o  Mthorit.  aa/'pereoM  to  TmS 

Mrtoo  of  anr  party  to  lorh  caoiS  or  nlu^T- 
wd  for  all  „,  u,r  ^  ^^  jmn^JorX  IA 

lJ«d6H  1^'  JiJ^Z?P*  'W'>««lnji;  Ci.  r. 


M  pLTuVn  ;j  '•  '•  «'»»««»•  To.,  9 Moiit  IM 

M  id  41.  M  ke  7M  (^Sii,:  i^iin'r^L' 

tioD  J^"  HolWa/y  Sl"'""^.!!:'*  '"'''  «"•«'«»■ 

def::^',i!l:L"bu'±,iX?^^^^^^ 
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It  mwt  be  Botod  the  piMnit  qaattioB,  i  «.  ol  Um  rig^t  to  Inapect  tha 
oppooaot'a  pwfaw  or  ehaitlek  l^/Wv  tri»t,  to  dfadaet  Croa  tlwk  of  the  npjn. 
BOBt'o  jH^vifaff  to  withboU  ttoa  (ma  oridwrn  •!  liU  <rM  (jmi<,  ||  21H 
an),  ud  Itoa  that  of  tbo  ptopviotj  of  ofdoiiof  •  Jttrj^$  witw  during  thai 
(•lOf,  1 1168);  Um  pnoodaatt  an  ooaMtiaMa  sot  to  ba  diaeriaiaatad. 
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1^)1. 


missibility).  in  the  sense  that  they  work  merely  by  way  of  elimination  (ten. 
porary  or  permanent)  of  the  objectionable  evidence.'    The  distinction  betw,  .t 
this  and  the  prweding  groups  of  rules  (Preferential,  AualyUc,  and  I'ruuln 
lactic)  has  already  been  exu^ned  (ante,  §  1172).    These  SimpUficative  rul ," 
treat  the  danger  or  inconvenience  of  the  evidence  as  ineradicable  l,v  su.h 
methods  as  those  of  the  foregoing  rules,  and  therefore  resort  to  the  eLm. 
measure  of  eliminating  entirely  theevidence  supposed  to  be  tainted  with  tl, 
objectionable  disadvantage.    It  is  dear  that  such  a  measure  could  not  „roL 
erly  be  resorted  to  unless  either  the  evidential  material  was  necessarily  ami 
thoroughly  objectionable  or  else  was  of  minor  utility  and  could  be  Liiv 
sacrificed;  nor  should  the  exclusion  be  an  absolute  one.  unless  a  ccuIitLal 
or  temporary  exclusion  would  not  suffice  for  the  purpose.    These  considera 
tions  do  m  fact  appear  to  have  prevailed,  their  strength  in  a  given  i„stan«. 
depending  of  course  upon  supposed  experience  with  that  class  of  evidLuc*. 

As  to  the  qualities  or  elements  that  constitute  the  objectionable  features 
and  furnish  the  grounds  for  exclusion,  it  will  be  seen  that  they  cannot  con 
cem  the  relevancy,  or  legitimate  probative  value,  of  the  evidence  itself 
It  18  assumed,  as  to  circumstantial  evidence,  that  it  is  amply  relevant  (ante 
.    S  38).  and  as  to  testimonial  evidence,  that  the  witness  is  duly  nualified 
(ante.  §  476).    ITie  quaUties.  therefore,  which  give  rise  to  the  prese.it  rules 
lie  m  some  mdirect  and  disadvantageous  probative  effects  found  in  exueri 
ence  to  be  produced  by  the  use  of  certain  kinds  of  evidence.    No  doubt  in 
framing  a  code,  one  might  a  priori  specify  various  sorts  of  such  evil  eflkts 
of  more  or  less  importance,  requiring  rules  of  the  present  sort;  but  we  ar^ 
here  concerned  only  with  the  standards  and  the  experience  of  the  iudces 
and  of  the  legislators,  as  embodied  in  the  ndes  actually  laid  down  by  them 
and  found  m  operation  in  trial  by  jury  at  common  kw  and  under  statutes 
These  disadvantageous  effects,  then,  forming  the  motives  for  the  ensuin- 
heads,  may  be  broadly  summarized  under  two  heads,  namely,  (a)  Undue 
Confusion,  (b)  Unfair  Prejudice,    (a)  If  the  m>e  of  certain  evidential  material 
tends  to  produce  undue  confusion  in  the  minds  of  the  tribunal— i  e  the 
jurors— .by  diverting  their  attention  from  the  real  issue  and  fixin.^  it  upon 
a  trivial  or  minor  matter,  or  by  making  the  controversy  so  intrioat^  that  ihe 
disentanglement  of  it  becomes  difficult,  the  evidence  tends  to  the  suppression 
of  the  truth  and  not  to  its  discovery;  and  there  is  good  ground  for  ex- 
cluding such  evidence,  unless  it  is  so  intimately  connected  with  the  main 
issue  that  It.  consideration  is  inevitable,    (b)  So  also,  if  certain  evidential 
material,  having  a.legitimate  probative  value,  tends  nevertheless  to  produce 
also,  over  and  above  its  legitimate  effect,  an  unfair  prejudice  to  the  opponent, 
or  bjr  virtue  of  the  personaUty  of  the  witness  tends  to  receive  an  excessive 
we^ht  m  the  minds  of  the  tribunal,  there  is  good  ground  for  excluding  such 
evidence,  unless  it  is  indispensable  for  its  Intimate  purpose 


*  The  tarm  Segrm/ati—  woald  poMibW  be  ■ 
Mttor  om;  oompwa,  in  the  OeatUT  DteifonEry, 
•;  T.  StxngM,  the  qootMioa  from  Dixod'e 
ChoichHlMi/:  "AeondiBg tooiie*scoiiiit,he 

SMO 


[Sir  T.  Moral^likraed  Ua  predecesnor  [V \,ixj] 


to  a  rotten  dteep,  and  tlie  Kiug  to  the  x 
■hepherd  who  bad  jadlciomljr  Mgregitteil  u." 
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Tlie  foregoing  motivea,  aa  might  be  oxvectM  do  nnf  .1 
tinctly  and  precisely  in  the  shaw  otrJ^^'  ,"      t^''*^'  "?«"*«  ^is- 

oneortheoihermoUve  tK™/"^  .'*  7'  ^~«*Jy  »«"»  solely  from 
.ooagh  seen  in  the  utLnt'f Z  J„d  :  3  "  T  1 ''"'' ^""^ ^  ^^'"'^ 
indispensable  to  an  understanding  of  Z  n  1  :'  Jl  ,  '  T  °'  '''"'"  " 
rules  may  be  due  in  part  to  the  one  and  ,  t^t  t  .  "^'^ /*'"''"'  «=«'»«='«'« 
of  these  motives  may.  though  doZ2t  C!^.  ^  a^^  ''"*''  ™^''^«'  °'  ""e 
.  of  some  other  kind.  HenTwe  areTun^  T  '^  ?^  subordinate  motives 
these  Auxiliary  Rules  to  dJJl2  T  ',  u"  '^''^«'«  '«>  considering 
dfic  rule  itsel^as  it  ap^^t  I^af 0  ™I«  "  ^'T'"'  °'  "'"^  ''^  ''"^  «?«' 
of  policy  merely  for  tKr^^  of  „E  ",'*"'*  ^  "'^'  *°  **»«  •°°«ve8 
bmitations  of  the  rule.  xLTal  ouSn  1  '"*•  '^t  °^^^*  »"^  *»>«  true 
What  do  the  judges  do,  Zi  ^^ZZ  ZZ^ttl  ^  °i  f'^^^  »' 
Why  do  they  say  that  they  do  it  ?  ^  ^       '  *^^^  ^° '  °°'  e^en. 

,»%^-e'b:!;^eSe7the^ll:  rtreT'^^-l  '^^"^''^-^-^  «'  --"i 
under  three  general  helds:  L  Rul^e  cltZtwr'^'^''"  ^ 
monial  or  circumsUnflal)  not  Cented  ^l!  Si"""  '^  f  °'"^  ^^*^- 
IL  Rules  excluding  Specie  KinT^fn  ^^"^  ^"^«'  "'  Time; 

n«ses  because  of  ^uSe  CoSon  or'TlT*'?!'?  f ''^'^'^  °'  «*  ^it-' 
excluding  Opinion  Testimony  '  ^°^*''  ^^"^^'^J  "I-  tb«  Rule 

.SlTunrUo'^ft'ri'oTt^r^r  ^  one  supposed  but 

§  1864   Laafth  of  Thn*  to  in  itMlf  no  Or»n.ii  «      . 
times  said  in  passing,  by  iudces  «nl»^n      T  »*«"»'«»'>•    It  is  some- 

of  the  ensuing'::;ies';h7tianjft"a'^^^^^^       I^  '"'°'°'''«  """"^ 
me  kinds  of  evidential  material  isVL!        ,         "F  ''^  '^«  presentation  of 

«.«>  «id  the  great  <^iTji^L"i^:::::;t^:i^\.  :'''^'""^'" 

enUtled  is  not  an  endless  one  nor  oZ^L       ®'"'?^P'®'     ^  ^^ich  parties  are 
iog-;'  and  .imiiro^rS'TZl'^T^^^^  '^'^  «^"»t- 

^ers  as  operating  r^T^  ^JlTy  tunr" '^""°"  *'""«  ^^'^ 

in  .u^iuaUon.  of  this  -tuTauIrK  wl^hlt'^Vl?^^^^  *"  '^  «*-P*«^ 
H  -.  hved  for  .  thoa«nd  yea,^  i„,te«i  of  Z^t  xU^.^^i'!  *^  ^'  "««"  »^«»- 
of  M«c.ent  importanoe,  it  miirht  ba  ooMihU  ^j  «!T^  "ewnty,  and  every  oaMi  were 
|«  in  which  .veiy  poeibte  q-tio„'r«i  •^t'^i^P^^^^  *•"«*  •  %ht  on  „... 
•"b  mean,  whether tte  whole  was  unfoand«>  nf^i.^'  I*'  P""!^  "'  *•«"«  by 
»i- every  po«ible  inquiry  „  to  tT.  truU^  ^  L    »  .  "  '^'**'"'  "'  "  "-  »°t.  •»*  ^ 

be  drawn."  •  •«  «  w  oe  impossible.    Therefore  some  line  must 


K  »•«.  Amort.,,  Mfg.  Co.  r.  He«i,  89  N.  tt 


oJJ^^  •!"«'  "P"*"""  are  foond  in 
^^tt.  otation.  oate,  Hit,  448. 1008,;^.  f  1907. 
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time,  i^arded  aa  pemitting  a  multiplicity  of  witneaaea  and  a  cumulation  of 
miuor  circumatencea,  may  lead  to  an  utter  confusion  of  the  issues  and  thna 
bring  about  the  suppreaaion  and  not  the  discovery  of  the  truth,  and  that  this 
confusion  of  the  issues  is  thus  a  sound  reason  for  exclusion.  They  do  not 
signify  that  the  length  of  time  taken  up  in  presenting  relevant  evidence  is  in 
itself  a  sufficient  reason  for  excluding  any  sources  of  information.  Time 
becomes  important  only  as  affordirg  an  opportunity  for  that  confusion  of 
issues  which  may  justly  fumiah  a  real  and  intrinsic  cauae  of  the  failure  of 
justice. 

No  doubt,  there  was  an  age  when  this  was  not  sa  Up  to  the  end  of  the 
1700e  the  spirit  of  the  administration  of  trials  (in  criminal  cases  at  least) 
sanctioned  the  most  summary  procedure.  Quick  despatch  was  expected 
even  at  the  cost  of  truth ;  or,  perhaps,  more  truly,  it  was  not  supposed  that 
the  truth  needed  anything  but  a  summary  investigation.  The  arrest,  the 
trial,  and  the  execution,  succeeded  one  another  with  a  celerity  which  left 
little  time  for  raising  and  settling  doubte."  The  proceedings  in  a  criminal 
trial  were  expected  to  reach  a  close  before  the  tribunal  separated  for  tlie  day; 
to  that  end  an  important  trial  was  occasionally  carried  on  into  candle-lioht* 
but  the  jury  were  allowed  no  food  or  drink  until  their  verdict  was  returned 
"The  rule,"  says  Sir  James  Stephen,"  "which  prevailed  then  [in  1699  at 
Spencer  Cowper's  trial]  and  long  afterwards,  of  finishing  all  criminal  trials 
in  one  day  must  often  have  produced  cniel  injustice.  Many  of  the  cases  I 
have  referred  to  were  tried  in  a  superficial,  perfunctory  way.  .  .  .  The  right 
of  the  Court  to  adjourn  in  cases  of  treason  or  felonv  was  not  fully  established 
till  the  treason  trials  of  1794."  The  first  trial  for  treason  that  lasted  over 
one  calendar  day,  by  adjournment  to  another,  is  said  to  have  been  that  of 
Hardy,  in  1794» 

Gradually  the  spirit  of  the  proceedings  changed  Ample  time  to  investi- 
gate every  material  topic  came  to  be  allowed.  To^iay  we  are  going  too  far 
towards  the  other  extreme;  by  showing  an  almost  total  disregard  for  the 
value  of  time,  we  invito  and  overlook  the  abuse  of  this  liberty  by  unnecessary 
and  obstructive  protraction  of  testimony  on  the  part  of  unskilful  proseeutora 
and  unscrupulous  defenders.  It  is  clear  enough,  however,  to  any  one  who 
observes  the  conduct  of  our  trials,  that  nowhere  is  there  an  appearance  in 
practice  of  a  doctrine  that  length  of  time  consumed  is  in  itself  an  objection 
to  the  reception  of  relevant  evidence.  The  harsh  and  rough-shod  methods 
of  eariier  times  have  wholly  disappeared.  Time,  aa  essential  to  the  discovery 
of  truth,  is  judicially  regarded  as  a  commodity  of  unlimited  aupply.  If  this 
is  apparent  enough  in  the  practice  at  trials,  it  has  also  not  lacked  plain  enun- 
ciation in  authoritative  places.     Modem  judges  have  more  than  once  taken 

•  H'utorj  of  tb*  Criminal  Uw,  1, 422, 40S. 

•  Oarapbell'i  Utm  of  the  Chaui-ellon.,  Sth 
•d.,  VIII,  807.  Commre  the  instameK  cited 
am*,  i  IS<4,  Bote  U.  Rllnbeth  Canning's  cel»- 
hntti  trial  for  patjnrj  f  1753  ( 19  Hnw.  St.  Tr. 
Mi),  hiteii  MTen  Aty* ,  .;  J  thi*  leri-eo  to  brok 


*  The  trial  of  Colonel  Tamer,  in  I6«4,  is  an 
example ;  for  a  robbery  oomnitted  on  the  night 
of  Jan.  7,  be  wa«  aminied  on  the  ISth,  tried  and 
conricted  on  the  ISth,  Mateaead  oa  the  I9tb, 
and  ezecnted  on  the  Slit. 

•  CoUedge'i  trial,  ia  lUI  (8  Ho».  St.  Tr.  SSS, 
St9, 603),  laMd  a  doaea  boon. 
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I186S 
t  '55^!?*'^"?°^*'"*'  ***  ^^y  '»»•'*  '^y  P*ty  in  a  court  of  justice 

to^x,th  the  Court  h«  not  time  en,.ugh  to  investigate  it  Indeed,  forT^a" 
doquent  and  the  earheat  utterance,  we  may  hark  back  to  a  period  when  tUs 

r^ttiroflh?^;?""^  •^*"'  ^  '^"^'^  •  '-«  ••^  unrepresented  in 

WO,  Vm^n,  C.  J.,  in  SiirtfTi  Co*.,  6  How.  8fc  Tr  OPO  loni  V.n„l..»  i««  o  »■  .. 
l^lMod  n»(,^„i„g  to  ,h,  .rgu«;nt.gM„.r„^S.rt  ^  ^J:^ 'S'th^eH' 
d».e  for  the  Judge.  -  would  be  too  long") :  ••  A  .trange  re«on  I  ForTie  Uw  .Uo« 
■eK-medy  for  wrong  iinprisonment  (and  Uukt  miut  be  bv  i.i<l<rin<r  l.h.tl     fi.  . 

tt  were  good  or  not)  to  «,  the  c.a«,  U  tooZg  to^^,5e  k„r„^  to  ^v  tSVw'^T  °' 
Tf '  which  it  will  no.  let  me  hare,  or  I  JLt  be  wXli"?rp.Lner'.ti?w^l 
"  '^  '""Ej",'"""  *'■'*  ^  °"«'"  *°  »*  '"«•    What  i.  neceJa^  to  «.  end  the  Uw^Zi 

1870,  BtaeOum,  J.,  in  Oorfafvf  v.  C«i»,  L.  R.  6  Q.  B  189  162-  "In  ««  -.-  »k  . 

k»  nght  could  be  .rt.bli.hed.  If  .  p.rty  h..  a  legal  title  to  an  office,  it  .urel,  ^n  h.  w 
^  ™a«on  for  denying  him  the  opportunity  to  ertabliA  it,  that  .uch  pr,^  w^reoui™ 
tt^emmmabon  of  a  large  number  of  witne8se.  and  oon.um^  much  time  to^  lto^7 
Kigfat.  of  pwfaM  cannot  be  determined  on  .uch  a  b«u«."  prooeeduig. 

Suh-HtU  I:  Oedkb  of  Evidenci. 

§1866.  OMMl  BnfidiTtalon  of  Topjo*    In  every  trial  of  an  adversarv 
or  responsory  nature  {anU,  §  4).  the  first  general  line  of  division  in  the  preZ 

rf^r^d  hetwunOu  opponng  parties.  Each  must  have  his  turn.  It  is  imma- 
to«l  under  what  sj^tem  of  pleading  the  trial  is  conducted;  it  is  assumed 
that  the  law  of  pleading  has  prescribed  whether  one  or  mor^  than  one  plea 
may  be  at  issue,  and  that  the  hw  of  procedure  has  prescribed  whether  onS  or 
more  than  one  is^e  may  be  investigated  at  the  same  trial.  In  any  case  the 
^y  sustammg  the  burden  of  affirmation  (here  termed  the  proponent)  will 

r,?i  '^  ^^'  °PP°"'"'> ''•"  """»  «"»« ^°"««i  i^  deniaUnd  each 

m  turn  ^ay  n^  to  present  further  evidence.     The  apportionment  of  the 
whole  evidentua  material  between  the  parties  is  thus  the  fi«t  problem 
tl.rS  "T*  u      *".'  ^^  evidential  material,  of  whatever  «,rt.  comes  before 
the  tnbunal  through  the  assertions  of  witnesses  (ante,  §§  22-25).  and  since 

.?Ilff^'-  r'"  *"  *'^*~"  "•«  *^°'«  «*  ''»  knowledge  and  ascertain 
Jvitn  Sf.r^"'"'*  (."-^.iS  1368-1369).  there  arises  Tfurther  line  o" 
Oimon  m  the  emmutatum  for  each  vritnm;  he  may  need  to  be  examined 
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fiist  by  the  calling  p«rty,  then  by  the  oppouta  pwty,  ud  so  again  by  each  in 
turn.  The  apportionment  of  the  order  and  topica  of  examination  fc  eacli 
witness,  as  between  the  parties,  thos  presenU  the  second  problem. 

Since  the  party  calling  a  witness  may  be  the  opponent  in  tlie  case  at  laige 
it  is  evident  that  this  second  line  of  division  is  a  distinct  one  from  tlie  pnj. 
ceding,  and  exists  along  with  and  independently  of  it  On  the  other  hand,  the 
two  groupings  will  sometimes  coincide  and  involve  the  same  problem ;  as,  for 
example,  where  the  opponent  seeks  to  put  in  by  cross-examination  the  evi- 
dential material  supporting  his  own  case,  or  where  a  witness  is  desired  to  be 
recaUed  after  both  parties  have  closed  their  cases.  In  general,  therefore  the 
two  lines  of  division  can  be  followed  separately  in  considering  the  appropriate 
rules;  but  in  particular  situations  it  becomes  sufficient  to  treat  the  problem 
as  a  single  one,  under  one  or  the  other  head  according  as  it  is  more  natural. 
The  due  apportionment  and  separation  of  these  various  topics  is  not  an  easy 
task,  but  it  is  an  inevitable  one ;  nevertheless,  the  lack  of  an  accepted  scien- 
tific  nonifcnolature  makes  succinct  and  clear  exposition  almost  impossible  in 
this  department  of  rules. 

The  arrangement  of  topics  will  therefore  be  made  as  follows,  taking  each 
division  as  representing  a  stage  in  which  evidence  is  desired  to  be  oirered: 

A.    StAOKS  of  PHMBKTAnON,  FOR  THB  WhOLK  CaSE. 


1.  Putting  in  the  Ceue  at  large. 

a.  Proponent's  Case  in  Chief, 
e.  Case  in  BebuttaL 

2.  Case  Closed. 

a.  By  Proponent 

3.  Argument  h^fun. 
A.   Charge  givm. 

5.  Jury  retired. 


b.  Opponent's  Case  in  Beply. 
d.  Case  in  SurrebuttaL 

(.  By  Opponent 


B.  Staobs  of  Ezahikation.  fob  THi  Individual  WiTNEsa 


1.  Original  Call. 

a.  Direct  examinatioa 
e.  Be-direct  examination. 

2.  JUcaU. 

a.  For  direct  examination. 

3.  Se-recali;  and  later  calls. 


b.  Cross-examination. 

d.  Be-cross-examination ;  and  so  forth. 

b.  For  croaa-examination. 


§  1867.  VMal  Oonift  DlMirattMi  ••  tt*  mtteate  (Handard  for  each  Chc. 
It  is  obvious  that,  while  a  usual  order  for  introdncing  topics  of  evidence  and 
witnesses  is  a  desirable  thing,  a  variation  from  that  order  cannot  frequently 
cause  direct  harm ;  it  can  do  so  only  where  it  tends  to  confuse  the  jury,  or 
where  it  misleads  the  oppcment  or  finds. him  nnprepored  to  meet  it.  More- 
over, the  necessity  for  such  a  variation  and  the  likelihood  that  it  will  confuse 
or  mislead  must  depend  almost  entirely  upon  the  paiticnlar  circumstances  of 
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mther  than  mandatorv  &n<l  thof         u  "* .""°'«'  '•>»•'  ^ey  are  directory 

i.t™d»cing  .rld«o..  .nT£  tiJT- Then  il  U  ^t  f„tT„:i''"'J"*  '^"^  ""  °'^''  »' 
l-longingtoth.p„«,tio.of  th.  or^^irCourt,  wUh  whch  ^.T*^  T  ^'T'""^  "••"•" 

mctiv  Le  «L    ill^SZ.  f"'"t  y  »•«  P"«'««' »"  no  two  SUte.  of  the  Union  i! 

«-.dVhrs^'^2cSs:^r.L"e::^,jfoa;?:;.r"^^^^    --«""">  •^ 

right  to  introdaee  evidence  »t  any  timeThi.  „^n  „i  !•  *^^.*,^"  "  '"'^  ^"'7  '»'«*  • 
A.  trial  in  which  it  Uoiei^^itrobi  rj  t^  •  '""i"'"  '"''"•'"*  *°  "»  '"*»' 
often  be  greaUr  emb.rr««d Te  l^^T*    .'    ^'  r**^'"'*  °'  ""•  Court  wonid 

J.,  be*^  b,s;rdL"s;Vf"hr  "^^^rs  s,tKr  J-^ 

U,  prevent  the  met  miwhteSouT^nJ^Ln^  i^  P^  discretion  on  thie  subject, 
Jwe  think  that  the  SX^  «^1L  .  dt^rlT^''*'^''  f  ^'""~  '"  "'"«"' ' 
jodicial  tribunal*     We  do  not  f^JT^    .I     /      f  •  "  *'"P'*  •  '"•"'«"•  ••  «"»>« 

J^lion  ii"l";t/thf  t!^^^^         ""'  "'k  "  "^  ■•"  ""  •"»""'*'>  Court. 

b,  the  iutroductioa'JInX'rol  Tuo^  Tht^^l^^lfni"''''^''"'* 
furtherance  of  Joatioe.  and  in  a  m.„n-,  ^..      »'  *  «*'»<>wt»on  w  to  be  ezeroiwd  in 

m«e  formal  p.»of  hThe^n^^it^  C^Z  f  ***  ■T'^"'*!  •*"  "^^  «P°«^-     Whe,« 

mterial  te-tiaonHlfh^noYto^iS!,^'"^  '1''!!^  ",  '"^'  '^  "PP'^  '»•  8<^ 
««  both  .id...  i  UhL  l^n^k!Kk^rw"''!:*.u'*  ""  •^*"«*  "  "•'^ 

whi^k  it  1  K..  ^^"™^  *"  juetioe.  Ihi.  Court  u  wndbie  of  the  diudyantairaa  »».).. 
tt.  jient  ofinVeiK^  K  ■""*!!:««»  •«'<>"»  *»  ««  be  indocri  to  dirturb 

ii»M«rta,L  jr^t^tS[''r°5  *^  ««"^»  °*  «>«  «««««<»»  with  which 

luMifnt  te  «r^  ^^  *"  *•*  relaxation  of  the  rule,  of  evidenoe.  It  must  be 
w*  be  Mt  out  in  rtiS^T^      Jf   *•  ""**'*•  """"^  •""*  ""•ny  iixadent.  which  ouh 
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tliM  ii  poimnJ  by  tUa  Coart,  wUeh  b  ooDflnad  railnly  to  Um  f Mtt  tprMd  upon  th* 


lij  I'  .'il 
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18!0,  PoUmd,  J.,  in  Oom  t.  Twnur,  31  Y t  4>7,  430  :  "  Although  thm  are  certain 
aatabliihad  inlaa  which  hava  obtaioad  in  tha  proeaaa  of  trjing  eauaaa  before  a  jury  and 
iu  tha  order  of  introdaoing  tha  aridenoe  of  wilnaaiaa,  yat  tbaaa  raka  for  the  iuo»t  port 
•ra  but  rula*  of  praetica,  and  a^a  oontidared  as  under  tha  control  of  the  Court  and  subject 
to  be  variad  in  tha  axeraiaa  of  *  aoand.  Judicial  diteration  ;  ao  that  »  depitrtiKe  fruQ 
the  ordinary  mlaa  in  the  ooona  of  a  trial,  or  a  lafnaal  to  grant  aueh  an  indulgence  to 
a  party  on  requeat,  cannot  properly  ba  made  a  ground  of  error.  Of  thie  class  are  the 
mlea  aa  to  the  order  of  introducing  the  evidence,  and  alao  aa  to  tlia  mode  of  examining 
witneieee.  Indeed,  the  eonatautly  varying  circumataueoa  under  which  caaea  anse,  and  tite 
haste  and  confusion  which  must  frequently  ba  expected  in  jury  trials,  without  permit- 
tiug  the  exercise  of  the  discretion  of  tha  Court  would  often  lead  to  most  unjuat  re«ult« 
and  disastrous  oonsequencaa." 

187S,  McCay,  J.,  in  Eberkart  r.  SUUt,  47  Oa.  5S8,  007  (referring  to  the  adtnisalon  of 
•vidauoe  after  argument  begun) :  "It  seema  to  us  that,  in  the  bnakiog  down  of  the  bid 
tinbendiug  forma  oi  the  common  law  by  our  Code,  the  necessity  for  a  specific  order  of 
proceedings  goea  with  it;  that  one  shall  lie  held  to  his  anaounoement  is  the  main  right 
But  to  make  such  a  rule  rigid  as  to  separate  it  from  the  other  rules  as  to  order,  aud 
aay  that,  whilst  the  judge  may  modify  them  as  justice  and  the  public  convenience  may 
require,  he  must  be  held  to  this  with  an  iron  grip,  saems  to  us  alMurd.  If  injustice  hu 
come  from  a  deviation  from  the  rule,  we  ^uld  interfere ;  but  there  is  no  pretence  hers 
of  that.  .  .  .  The  order  of  business  ought  as  a  general  rule  to  ba  pursuol  by  both 
parties ;  and  the  Court  ought  to  have  the  power,  when  a  proper  case  presents  it  elf,  to 
modify  tha  rule  where  no  iujustice  will  oocur  and  the  public  intaresta  be  subserved." ' 

It  follows  that  an  error  in  the  allowance  of  sach  a  variation  should  rarely 
be  treated  as  sufiicient  ground  for  a  new  trial'  There  may  occur  iDstaiic«g 
where  an  opponent  has  been  unfairly  deprived  of  showing  the  truth  by 
reason  of  Huch  a  variation  of  the  customary  order  of  evidence ;  but  the  trial 
Court  can  better  be  trusted  to  understand  the  situation.  The  doctrine  of  new 
trials  is  not  within  the  present  purview ;  but  no  opportunity  should  be  lost 
to  rebuke  the  abuse  by  which  these  rules  of  customary  order  are  sought  to  be 
turned  into  inflexible  dictates  of  absolute  justice,  and  new  trials  are  asked 
merely  because  an  unusual  sequence  of  evidence  was  adopted.*    Courts  often 


*  The  fdlowing  eases  and  statntsa  declare 
this  general  priuapie.  but  almoal  erriy  vase 
cited  for  a  apeieillc  rale  in  the  lolIowiDg  seetioas 
eootaina  alw  sach  ottenaoes  :  1887,  l>ram  «. 
Harrison,  8S  Ala.  384.  3M,  3  So.  719 ;  Alaska, 
C.  C.  P.  1900^  f  859  (like  Or.  Annot  0.  I89S, 
f  830) :  Ark.  Stats.  ISM,  I  89S4  ("  The  order  of 
proof  shall  be  regnlatad  by  tha  Coait  so  w  to 
expedite  the  trial  and  enable  tiie  tiibanal  to  ob- 
tnin  a  dear  view  of  the  whole  eridenee  ") ;  1 857, 
Gordon  r.  Searing.  8  Cal.  49 :  CaL  C.  C.  P.  1871, 
I  8043  ("  The  order  of  proof  must  be  regidated 
by  the  soood  discretion  of  the  Court");  1901, 
Mist  r.  Kawelo,  13  Haw.  309,  308 ;  1898,  Board 
V.  Harlsr,  174  IU.  418.  SI  N.  E.  7M;  1838, 
Tbrogmorton  v.  Davis,  4  BlaCkf.  174,  I7S ;  1880, 
Rntledge  *.  Evans,  1 1  la.  188 ;  1898,  Kaasing  v. 
Walter,—  id.—  ,  88  N.  W.SSS;  1881,  Blake  v. 
Powell,  98  Kan  890,387: 1858,  KuMnsoa  V.  K.  Co., 
70imy99,»;  1898, Smith  v.  Bye,  116 Mich. 84, 
74  H.  Wr.  809;  1877.  Stat*  ».  Jones,  84  Mo.  391, 


MM 


397 ;  1899,  tCeClcDSghaa  *.  Bsid,  34  Nebr.  «;t, 
478,  51  N.  W.  1087 ;  1899,  Conaaul  i:  HheMoe, 
85  U.  947.  951,  U  N.  W.  1104 ;  1895.  Basre  >. 
State,  45  id.  981,  88  N.  W.  811  ;  1891,  Sluihu 
r.  Swan,  48  Oh.  95,  98  N.  K.  999 ;  Or.  Anuot  0. 
1899, 1 830  (like  Cal.  C.  C.  P.  i  9042) ;  1 895,  Coul 
f.  Weber,  167  Pa.  153, 31  At!.48l ;  I896,Do«ch 
V.  Diem.  178  id.  808, 35  AtL  907. 

*  1843,  Soott,  J.,  in  Blown  v.  Barms,  8  Mo. 
96,  so  ("  Evan  did  we  interfere  and  reverae  the 
Jndgroent  for  this  eanae,  how  would  the  |Mrtj 
complaining  be  b>  eCted  by  a  new  trial ! 
Woold  not  the  evi  sooe,  of  the  iotrodDction 
M  which  he  complaina,  come  oot  iu  an  unex- 
ceptkxiahla  macner  on  another  trial ! ") ;  18'1, 
Vij,  C.  J.,  in  Crane  r.  Ellis.  31  la.  510, 512  ("  No 
good  end  b  to  be  aeomiplished  by  revenlug  thii 
case  and  sendiiw  it  bad  for  a  new  trial  tad  for 
the  admisaion  ofthe  same  evidence  at  adiSenat 
stage  of  the  trial "). 

*  Compais  1 91,  oaM. 
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lend  ear  to  tnch  appeala,  and  thereby  partake  in  the  abnse  of  rach  •  praoUoe. 
To  purport  to  preside  over  the  investigation  of  truth,  and  then,  at  an  inordi- 
nate expense  of  time,  labor,  and  money,  to  insist  on  reopening  the  eutira 
iivesugation  because  a  minor  witness  has  been  asked  a  minor  question  some 
hilfJiour  before  he  should  have  been  asked,  is  to  furnish  a  spectacle  fit  to 
make  Olympus  merry  over  the  serious  foUies  of  mortals.  And  yet  such  de- 
cuiions  are  not  uncommonly  rendered  by  the  professed  ministers  of  truth  and 
JMtice.  Therein  they  do  violence  to  the  spirit  of  the  rules  which  are  now  to 
be  examined 


A.  Staoks  Of  Pbmintation  fob  thk  Wholi  Casi. 

1.   Pnttliig  io  the  Oaae  at  Large. 
5  1889.    Proponraf.  Osm  In  Chief;    Order  of  Toploa  and  Wltn«M«.  m 
int»l;  Party  testiiyiag  Plrat    (1)  For  the  order  of  topics  within  the  pro- 
ponents case  in  chief,  the  general  principle  leaves  the  arrangement  to  the 
tnal  Court  to  determine.    No  specific  rules  exist  as  to  the  customary  order 
(except  those  noted  m  the  next  two  sections);  nor.  in  the  nature  of  things 
can  a  H«ular  order  be  prescribed  for  that  which  must  depend  so  much  on 
the  varymg  compUcations  and  exigencies  of  each  case.    The  matter  therefore 
nmaiDs  practically  in  the  unhampered  control  of  counsel,  who  employs  sub- 
ject to  the  judge's  prohibition,  such  an  order  as  the  dictates  of  intelligent 
tactics  require.!    He  may  even,  in  certain  circumstances,  advance  rebuttal 
mdenee  by  anticipation,  daring  the  case  in  chief.*    Whether  the  opponenfa 
«««  may  be  put  in  duriiig  erou-Mamination  of  the  proponent's  witnesses  is 
more  conveniently  dealt  with  later  (post,  §  1885). 

(2)  For  the  order  of  wiiTustes  aUo,  there  are  no  spedfio  rules  -p.  to  the 
CMtomary  sequence.  The  sole  exception  is  that,  at  common  law,  .^ here  a 
party  claims  the  right  not  to  go  out  when  his  witnesses  are  sequestrated,  he 
may  be  required,  as  a  condition  of  remainmg,  to  take  the  stand  firet  of  his 
own  witnesses;*  and  that,  by  statute  in  a  few  jurisdictions,  for  analogous  rea- 
»D8,  the  party,  if  he  is  to  be  a  witness  for  himself,  must  always  take  the 
■tand  before  his  other  witnesses.* 

§1870.  Same:  TkwMm;  OotpiM  DeUoti;  Coiuq^iraoy;  DooiiaMit's  Lom 
•«a  BsMntfcn;  Reading  Doonments.  The  special  rules  in  regard  to  the 
quantity  of  evidence  sufficient  for  proof  of  acts  of  treason,  and  of  the  corpus 
Mtett  of  any  crime,  give  rise  to  questions  about  the  order  of  this  required 

>  1M6,  Chittr,  Oaneiml  Poetioe,  Sd  ed.,  m, 
»•;  18M,  M-fiudd  B.  Logl,  143  ni.  487,  31 
B,  JS,  4S3. 

uJi '?*■'. J*''^  '•  B««°«'»«".  »»  HI.  no. 

MH.  E.  IH ;  and  cmm  dted  pit,  |  1873. 
•into,  I  1841. 
♦  Ont.  Rnlw  <rf  Court  ISW,  •  847  /quoted 

?!5;';  Staji.  18W,  f  ISM  (accnwd) ;  Ttnii. 

«wid  m  fuU  a»m  4SI,  aad  wfajftd  to  onto, 


1579.  Some  of  thew  atatotei,  making  eivn  or 
criminal  putiei  competent,  itipnla'  iu  oriciBallr 
aa  ■  condition  that  tin  jtartjr  ahonld  teattfy  iim 
of  the  witueaene  on  hie  aide:  Kt.  id.  *  606  (4)  • 
applied  in  BarkJey  r.  BnulfordTlSSe,  lOO  Ky 
sot,  38  a  17. 431  (heM  to  be  menlr  s  "nleof 

P"?."?'.  "^  "*  ^^  D '  '^^"-  "«•  IW.  c  79 ; 
applied  in  CleraoBa  *.  Skate,  1891,  91  TCnn.  984. 

1*6,  91  8.  W.  ftM  i  bat  thie  haa  been  aU«d«a3 
in  later  atttoMa  of  Tanneaaae. 


m. 


.'  to',' 


u  •■*'! 
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evidence;  theee'era  better  oontidered  under  the  reapeotive  rulci,  («,,< 
§  2038,  and  §  2078).  So,  too,  in  using  a  eorupirator'i  atimiuioiu,  tlie  pru.,! 
of  the  conspiracy  may  be  required  to  be  made  before  the  one  party  s  admi. 
sions  can  be  usable  against  the  other  (anU,  §  1079). 

Whether  a  doeuwunt  may  be  proped  lott  before  evidence  of  execution  i, 
offered,  so  as  to  Jlow  the  use  of  a  copy,  has  been  already  con»id,  nd  i„ 
dealing  with  the  subject  of  lost  doonmento  (anU,  |  1189).  Wlutliur  a 
doeument  produced  may  be  read  before  any  evidence  of  execution  niisc, 
the  general  question  treated  in  the  next  section.  Whether  a  doeimct  ,,ro,;,i 
by  a  witness  must  be  rtad  before  kit  erou-examination  is  a  question  .,f  the 
order  of  examination  of  witnesses  {pott,  }  1883). 

§  1871.    ■•»:    Ooadlttoaal  KalcraBoy;  rkota  oClmd  bsfers  their  R,i,. 
▼•noy  appMis;  Statliic  Um  PnrpoM  of  a  Qawttoa.    (1)  It  constantly  linppens 
that  an  evidenUal  fact  is  relevant,  not  with  direct  reference  to  an  aile-atiim 
in  the  pleadings,  but  only  through  ito  connection  with  other  siiboHinate 
facts  {anU,  §  2).     Without  them,  it  is  irrelevant,  and  therefore  iundmissible 
So  far,  then,  as  concerns  the  time  of  its  introduction  in  evidence,  om.  niiBht 
expect  a  rule  requiring  such  a  fact,  not  to  be  given  in  evidence  utiiiltlie 
connecting  facts,  by  reason  of  which  it  becomes  relevant,  have  first  l)wn  put 
in  evidence.    No  such  rule,  however,  would  be  practicable;  for  those  same 
connecting  facts  would  themselves  often  be  irrelevant  apart  from  tlie  fact  in 
question ;  in  other  words,  the  relevancy  appears  only  when  all  are  considered 
together.    Now  it  is  obviously  impossible  to  present  all  the  fact»i  at  precisely 
the  same  moment  or  in  the  testimony  of  a  single  witness.     Hence,  some  of 
the  connected  facta  must  be  allowed  to  be  presented  before  the  i th.rs, even 
though  the  former,  standing  alone,  are  irrelevant    Thus  the  fiindamenUl 
rule,  universally  accepted,  is  that,  with  referenpe  to  facto  whose  relevancy 
depends  upon  others,  the  order  of  presentation  it  left  to  the  diteretimi  of  tkt 
party  kimtelf,  subject  of  course  to  the  general  discretion  of  the  trial  Court 
{ante,  §  1867)  in  controlling  the  order  of  evidence.    In  other  words,  if  an 
evidential  fact  offered  hat  an  apparent  connection  with  the  case  on  the 
assumption  that  other  facte  shall  also  be  proved,  it  may  be  admitted,  and  no 
objection  can  be  made  merely  on  the  ground  that  the  other  facts  have  not 
yet  been  evidenced.    The  possibiUty  that  the  other  beta  may  not  be  made 
good  18  a  necessary  risk  to  be  taken,  and  in  case  of  a  failure  to  make  them 
good,  the  subsequent  striking  out  of  the  evidence  now  offered  is  regarded  as 
an  adequate  remedy : 

1848,  Caum,  J.,  in  Kogtrt  r.  Brent,  10  HI.  678,  087  (holding  improper  the  eiclusion  of 
a  certdn  land-oertifloate,  anignment,  and  judgment  and  exeootion^leed)  :  "Most cases 
have  to  be  provwl  by  a  s noociiion  of  distinet  f  aets,  neither  of  whieh  steading  alone  would 
amonnt  to  anything,  while  aU  taken  together  form  a  connected  chain  and  establish  th. 
issoe;  and  from  neeeesity  a  party  must  be  allowed  to  present  hie  ease  in  «nch  detached 
parte  as  the  nature  <rf  hU  evidence  requires.  It  would  be  no  leas  absurd  than  incon- 
venient, when  proof  is  oihred  in  its  proper  order,  of  one  neoesiary  fact,  to  require  the 
party  to  go  on  and  offer  to  prove  at  the  same  time  aU  the  other  necessary  facts  to  make 
ont  the  case.    Such  a  praotios  wocld  ambarraaa  the  administratkm  of  Justice  and  pro« 
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iNi>«>t  faiMlf  with  B<,wmw,?«»dT,™!^  »o  "iJlow*!  u>  do  If  h,  wm  bound  to 
4.U.,  h.  mMt  flr.t  Aow  SwS^T^  *?  ''"'  """^  of  th,  f rwd  i«ctio^  „*" 

tt.  propT  ord«  which  p«,^  ^  i^d? .^^.Jf  *J'  „t  P^'^'^"  ^  «'«•"'  •Wdenc  fn 
low  tb.  Jury ;  f«  th.  ««oa^  p^C;^",^  huTSj  t  "iiiiHT'  *°  ''"'  " 
Pfoof « I.  MoMMiy  for  It.  prop.,  eonn«.tlor.«d  if  u  u      .  .5°'^***  ""^  •^'«  »»»•., 

lo  indoM  th«  mpidon  th  Jtt^Tm.V.L  P     J?  .^"^  *'  J"''-    «»»>•'•  «•  •nytbln. 

to«u«pon«H.«Lto.tj.£S^::i,^,^,sS':«'»«»rf^        »*  J«^? 

awe;  b«ttbl..hooIdordin.riIyT.S^  ii  ut^fl'*^  i°  «*'•  "^  f^P°^i- 
».tieip.U  (heir  m.«  i„  th,  priToT  of  the  ^nLu^  •mbarraMing  for  ooun.,1  to 

for  w.nt  of  .  p«,p,r  foundation  r-TtST^  ^J^th^'h  !^:.''?^  *°  •"''•^«  »» 
mthout  th«  p„»iou.  procoedingmlt  mkhth.^hl.n  '^"^''  ^"^  "*«»  ««•'•<> 

(wDdation  for  it  w«.  .hown     No  .n^h  „W«?«    ^    ''"P*''^  """"*^  «"  the  proper 

,«tyoo«m.no.d.tthefor,^tionrhi.tt^d  „7:L'';"**'*'  '"  ""»  **  T?, 
"7  fact ;  Md,  when  that  wa.  ruled  Tnt  h/Tl'i  !^  i  SiT*  'i  "'•''"^  ""  «"»  nece.- 
I^  of  hi.  CM.  dependent  V«  ft^  ^J^o"  I^S.^ '"  f^."»  *°  P"^'  •»'*«1^ 
offer,  h«i  alBoet  the  appearand  otTJ^n^L^u^  V?  '^J*^  ""  ^U  wpiated 
•-'^••'•'««>''^or''^"eTyl,r;i':»  "'*  ">•  °P"«'<>-  »'  ">.  Court    Hr^S 

^Z£'^^'^:.t':^^^^^  "The  conn.,  oifeHng 

tatantion  of  the  plaintSl  .how  in  IZ^on  ^ii"u  ^Tlyf^f  '»"•*  *'  ""  «"! 
I«ffli»e.  under  one  Woorter  who  wa.  a  nu^^  .7  ***•  defendant  claimed  tha 

«««t.d  a  mortgag,  of  thej  p.eTJ.'lf  th^  ^^J  TT"*;  "  •*°"  *»>•'  ^ooeter 
tk.  mortgage  «TVent  into  pCS  n^rtil'^'\^^  "".•'  ">•  ''t"'  '°^lo«d 
tt*  plaintiff  wa.  to  .how  that  hTS    "^^'^  of  for«rfo.nre    The  object  of 

«dethi.ex.cuto,y,g,e.„^„t.«,d  th.tS.fa,H  ^  "T*  ?  **««•  ""•  ^fwho 
-iU,  the  contract  on  their  part  forfeits  aT^-irr    h^  ""^  '^^"«  ^^W  to  con.pl, 
fo«.  of  thi.  8«>8g.  and  Co  b^i^  ro!„i*'''^,,''f''»V»»*''  «>•  «««,  „d  that  bj 
w-thea«ig„rr:  .  Prima^^^£^J!?*^'r^'^J_^'»t^hich  plaintiff 
•«.. and  that  wa. enough  to i^atkU^iJZf      ■.*^'t.^^'*^  *«  «••«">*  to  the 
fat^^Boe  hi.  proof*  i„Z  own^^     H,  w«^tT'^  ?*  "H^""*  '~  •»«tW  t^ 
Pl*  by  any  one  item  of  proof.    A  ca-TcLrjL  *         if  '»'«>»  hi.  whoU  ea«,  com- 
0*  which  make,  it  out,  iK,  M^V^"?"^^'  'I  "*»«  *»^^  "dUier^w 
•«tllb...Ubll.he.thewholebtorooS^Ar^'*',J?:!*  •""»^  *•  «»*«»dnce  any  part 
i-ftat  the  particular  erident  iJiftr^^rd^LtTtLfi-anf  "^  *•  ^'«''  «-^ 
in  the  mw.    It  »  time  eaoutfh  to  oa-  n^^.k!  *^'}^  ""T  «»  PWpowtion  iuTolrod 
11  in  the  cauae.   Thero  mt^.l£?„!SL     wOciency  of  th.  proofb  after  they  Ca 
«^  evidonc.  ineroly  b.^„\3S2  g^SlST '  u  f  *^  ^"^  "'''«'"  «^ 
My  to  pwT.  any  p«t  of  the  cmT"      ^  t^timony  it  U  in.nffleient,  if  it  tend 

i^"^>;^  2tr;«'^  "LiXu^ts."-  ^-  "'■■'»•  p-b»«  ■ 

•wlwatioM  to  be  paMcd  nmn  hi  Vk  "'f?'""*'^  ««»<te  competent  la  one  ofthe  con 
;j-.it.ache^dennr^'(,,^:ffP;:^'f;»  f-Hfi^  *"  ^•'•"»'-»-«  -»«ther T 
tnl.,  that  ,„ch  di«^o«  ZJw  U  eS2i  If  ^^ii'*  "  ""TT*^' '"  »^  «"'<'•"=»  «>f 
^^"'"tly  made  good,  th.  onlrromlH^S?.*       "  "^n**  •dmitt^i  </«  b*n*  i.  not  .ub. 
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[Ciur.  LXIII 


II  twM  o«l  tlMt  that  MiiHtGii  to  ufoaMM.  to  Mm  l 

n  h*  kM  mi1m«4  m  injwr  it  to  oM  iaiMrMt  in  tbt  Mai  of  i 


,  to  opaa  to  quxitio!), 
1 1  and  it  to  «t«||  mi- 


JQ 


m 


Mad,  whan  Meh  avidanaa  i»  adailtad  In  •  farj  trial,  MmI  Mm  abjaeting  party  cannot 
ba  iMard  to  aeapteia,  if  Mm  tridanaa  to  rslad  o«l  and  tha  Jai7  ara  inatniatail  to  di*. 
lagard  it"> 

(2)  Bnt  if  the  evidential  (not  thtoa  pnt  forward  hae  on  it*  boe  m  appar- 
tnt  eotuuetiim  mth  th$  earn,  a%  aetompmnjfinf  ttattmitU  of  tht  eonmctiiii; /aett 
mutt  bt  mad$  hj  oounael,  and  a  promiae  to  introdnoe  them  at  a  later  time  if 
thej  have  not  alreadj  been  introduoed ;  for  thia  much  ia  indispensable  m  « 
aafeguard  againat  the  indisoriminate  uae  of  irrelevant  evidence  and  a«  a 
meaaura  to  enable  the  adversarj  to  diacover  anj  objection  that  ini^^ht  be 
appropriate.  How  apeoific  the  eounael'a  atatement  moat  be  will  depend  oa 
the  oironmatancea : 

18S0,  CeUrUfft,  J.,  in  Haitk  r.  BOeitr,  7  0.  *  P.  S«,  MO  :  « I  Miink  I  moit  rweirt (tI- 
danoa  of  it,  and  trust  to  tiM  staltmant  of  Mm  ooansal  in  Mm  eauao  that  by  u>me  (urUnr 
avidanoa  it  will  ba  shown  to  ba  rstarant;  .  .  .  and  tha  diaeamnMnt  of  tbs  jury  miut  bt 
trostad  so  (ar,  in  eass  it  should  tora  out  to  ba  inmatarial." 

1888,  Pamtll  Commiuion't  Pnefding^  SSd  day,  TioMa*  Rap.  pt  0,  p.  101 ;  the  Iriih 
Land  Leagoa  and  iU  leadars  bai'  g  -iharfed  with  oom|4ioity  in  erima,  the  doings  and  ad- 
missions  of  rarious  Icnown  oripii'?^  were  offered,  with  Mm  parposa  of  connecting  witli 
thorn  the  League  leaders  ;  Sir  Rkhari  WtbMr,  Attomey-Qaneral,  baring  asked  a  wita«i 
what  one  Carey  aaid  about  Egan,  ona  of  tha  toadars.  Sir  Charles  Russell  objected ;  Sir  R. 
Webittr:  "  1  think,  if  your  lordships  trust  ma  for  a  moment,  yon  will  see  that  it  in  in  the 
iatoraats  of  juatioa  that  thia  man  should  make  his  statsment.  I  will  undertake  to  connect 
it  wiMi  Egan  " ;  Sir  C.  Rm»$M:  « I  do  not  think  that  to  a  reason  " ;  President  Hannn: 
"  Well,  it  tha  Attomay-Oanaral  aoee  not  faUU  hto  pledge,  I  shall  strike  out  what  in  taid ": 
Sir  C.  RunM :  "We  have  had  so  many  of  these  pladgaa  whtoh  hara  been  broken  " ;  Sir 
Jt.  Webttr :  "  1  bag  your  pardon ;  no  pledgee  that  I  hava  given  hara  been  broken  "  ;  Sir 
C.  RuittU:  "Wall, toft uafnlflllad**;  Sir  Jl.  ITsMsr:  » Or  left  anfnlflltod";  President 
HoiiiMii.-  "  Counsel  ean  only  say  what  thay  asMeipata  will  ba  the  case;'  if  thia  is  not 
made  aridanoe,  I  will  strike  it  out" 

1834,  OOmii,  J.,  In  WtUUr  t.  fiirmn'  Bant,  11  8.  k  B.  184,  188 :  "  The  plsistif 
eontsnds  that  thto  may  hara  bean  only  a  part  of  the  chain  of  hto  eridanee,  and  that  what 
was  deiieient  might  afterwards  have  bean  supplied.  If  thto  ware  admitted,  uo  Coart 
oottld  without  error  arar  reject  for  inakTaney,  aa  there  to  no  fact  so  entirely  irrelerant  m 
to  be  incapabto  of  being  connected  with  tha  quaetion,  however  remotely,  by  a  chain  ol 
poasibto  ciroamstaaoas.  Bat  the  quaaMon  ia,  How  did  tha  matter  stand  as  it  was  pro- 
posed to  tha  Coart  f  If  it  waa  altogether  Irrelerant,  the  Court  might  reject  it  (althou^ 
it  might  not  perhaps  ba  error  to  admit  it).  If  it  would  ba  ralevut  when  taken  in  eon- 
naction  with  other  facta,  it  ought  to  be  proposed  in  oonneetion  with  thoM  facta,  on  an 
oifer  to  follow  the  CTidence  proposed  with  proof  of  those  facts  at  the  proper  times.  Rut 
Mm  Court  to  not  bound  to  spenid  iu  Mdm  in  an  inquiiy  which  from  the  ahowing  of  tlie 
parl7  can  produce  no  reanlto.  .  .  .  Tha  proposal  of  aWdence  mast  contain  in  itaaU,  lij 
reference  to  something  that  has  preceded  it  or  that  to  to  foltow,  information  of  the  man- 
Bar  in  which  Mm  eridanee  to  to  ba  legiMmately  qwrative." 

1842,  CoUitr,  C.  J.,  in  Mardii  r.  SkaeM/oni,  4  Ala.  408,  Ml :  ••  If  aridaoee  be  irrelerant 

»  Aetanit  i8*8.  Dark*.  OsWert,  •  O.  4  J.  »*;  lan,  lianiwU  ».  StaM,  5  Tex.  Auf.t!i, 

iM;  isao,  HoAaMas.  UaitlagMa,44MlelLia3,  Ml. 

184.  6  N.  W.  1S»;  Itti,  Stewart  ».  Bank.  II         Vortheqiedflcndslnasinga  copvo/'a  &« 

8.  *  B.  M7;  lUO,  ZsQ  •.  OoBb,  M  Fa.  tSS.  dacmiM,  as  between  the  loMof  tha  o: 

M70  *" 


010«»-lMOj       FACTS  COKDinONALLY  BlLEyAHT.  |  ig;, 

«tiiwto»mtogM«a.iti««»*..»^i-„.  ( ., 

oonnecung  cuoamttanoM ;  *  wid  it  ii  .iL  eWr  jK.f  *.      ii       ^  .  *"* 


^^O'^'o^.JtiA  Brwiek  Bant  r.  Kbun  i  Ai^Q  io.  uut    ...     . 

iMd it  to  tiM  Jura  and  •ftorwudi  h..r™!J!jr;.  •««>»tion of  hi*  oonwywiee.  ud 

--tob.  jSL«iS^riLij'^'z:i'i*s'jf^^  -0  «»i-  thi.  would 
*.poi„»r.i..don  tbouu  of  «c.ptii^^*rji„7i»2"^S'cti:t?J5: 


U7  lad.  IIS,  M  N.  B,  a4a:  IU4  WmmhT? 

"MH  BiMt  ttuwr  to  b«  pwtiiwut  to  tl 
tmttonnf,  or  te  "Tf  jiiIimI  br  • 


S,«M<LSH,SM(-tlw  tMimaarVDio: 
lair,  Urn,  r,  Aplc.  SotVefMUiB  M  ST  2'      f^^ljT.*^^*"  "»»MOM«t 


^*tod.  .«M«t  to  tote,  p^rforth.  tiU.  ;  uS? 
S?*  *    "nrtlngtoii,  4t  U.  SIS    819-  IBM 

"J"?  'r'<"»  Piool  of  •sMtithm).  ' 

ftwi  where  tlM  •rideow  i«  pnpsrlT  niaetad 

^h^  th.  ii.tnKl«ctJoii  of  .TW.Dce 


Ellii  •.  Tharwr,  its  ibn.  mm  ar'v'v"^' 

Commou  CommittM 

.J**-**^) ;  hta  eontcotioa  waa 

Era  *k»lnB    riM»     aT  ^i.  _      *      > 


i^  tba 
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•boot  thU  awna  rule.  In  1794  «i  TVvrk.'. "rl  i 

£d"hr ,M'-  »•''  "^  5*oh?ttV^k'2 
iSlt'tWte'.ST.^  ""' *^"-  *'« 

a»« .  ^1?? *?■ '  i"*'  S"^  ••  B~l««".  s  Port. 

878;  1841,  Ljuch  p.    BaolOB.  S   Rob    r..   IM. 
i8«.8t.to  .^cAlIiat.,.  Tm!  isS  ,4^-  '"' ' 

*  p  iJ?  s?'  sr"''?,"'"v-  ""•• » Stow. 

«»;  im  t    •  ^'**^'  "■  •*<»•  *  Pot.  a«i. 

mia^.Ta£Si.'-„X%%l^iV"ViV 

8;rd;i.^"S3:'4S,?^^*"'»»^.«^J: 
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ICiur  Utm 


,.FI''  'I 


'Ik. 


■iMtd  «U  MM  to  to  iwa  miM  Iwy  M/rtM>A  mMmn*  •!  Mm  MMMw*tk>a  Uk,^ 
■pMitoi.  wMkMrt  furttor  proof  ttoroof.'  Il  wo«M  bo  Mof  gmt  vtetmiM  to  tlw  uT 
gMgohotooMplofodaMtollMoHlMrjrraloool  iBtorprototiMi  to  OMionlMMi  th.  ul.iro. 
Mon  bora  raiMdl  to  to  to  tto  Mao  aoraly  wboa  tto  tootwoot  woo  oflwod  to  b«  nSL 
ovIdoMO.  .  .  .  [TtoOowlbifiMlniMUMt]i4waoiMdtoltoiaRtotbMpitrm.r^ 
wooawtot  •  ooMfcbraHoo]  wUbwrt  farttor piool." «  r- I'^iw 


(3)  NeTvrthokoo,  a  trou  taamimmth*  k  gaumlij  ooDMiikd  to  bo  ewmpt 
from  the  fongoing  rok.  In  otbwr  wonU,  th*  enm-ueamintr  nttd  nut  ,Uatt 
h^orthanJ  Ot  eotnuetiom  tff  a  qvutum  whioh  appetn  to  bo  imiovant,  unleM 
•xceptimiallj,  nndor  ttte  trial  Coort't  detonainttion.  The  chief  reaimn  u 
that  the  adrantagoa  of  breritj  and  relevanojr,  whioh  might  otherwL*,)  Ih.  in. 
•iited  on.  are  in  experience  found  to  be  far  overbaknoed  by  the  Umiifer  of 
deotroying  the  efTectiveneea  of  the  great  weapon  of  eroaa-examinatinn ;  f„r  it 
would  often  be  made  naeleaa  by  requiring  b  advance  a  betrayal  of  iu  pur- 
pooe  to  the  wary  witneea  whoee  falaitiea  are  deaired  to  to  expoeed:' 

1800,  Mr.  r  D.  £mm«,  Note*  to  FMbior,  II,  SJO :  "  Tto  toooAlt  of  oroiMx-min.ti«n 
on  ■omotiaoo  doffotod  by  tto  iBtorpooitioa  of  (be  Court  to  raqutrv  on  osplsnati.m  of  Um 
■otlro  oad  objoot  of  tto  qnootioM  propoMd.  or  to  proooanoo  •  Jodgmont  npon  ih«ir  im 
HMtorUlity;  wborooo  oiporUnoo  froquontly  ibowt  thot  it  U  only  by  mi  indin-rt  and  an. 
poroatly  inrolovaat  Inqoiry  ttot  •  «ito«M  con  to  braugbt  to  divulgo  tto  truth  which  ht 
propMwl  bioMolf  to  oonooal.  Tto  oxploiiolion  of  tto  rootirao  ood  tondoney  of  th«  qu«« 
tion  fumUhoo  tto  witooM  with  •  ooutioo  ttot  inoy  wtolly  dafaot  tbo  object  of  it,  which 
might  toro  boon  tuoootofally  ottainod  if  tto  gradiml  progroM  from  Iiiimi4t»i  i»iiiv  to 
■atoriolity  woi  withtold  front  hii  oboorrotion."  ^ 

last,  CMHianet,  J^  la  Campau  r.  Dnug,  9  Miob.  181,  433:  "On  tto  ilire<t  nami- 
aatioB,  It  b  trno,  If  tbo  rotoronoy  of  a  propoowl  inquiry  dooo  not  appwu-,  the  Court  hin  t 
right  to  oall  on  tbo  ooonMl  to  state  tto  objoet  of  tto  propoood  lortimony  and  tlie  mumtt 
in  whioh  it  to  to  to  audo  roioraiit;  and  tto  Court  may  in  tto  oioratoo  of  iu  cliwretion 
raqalro  a  partioakr  atatomont  of  tto  autotaaco  of  tto  evidonoo  in  oonneotioii  with  which 
tto  propoood  inquiry  to  to  to  roodered  portinont,  and,  if  nfoiod,  may  rojoot  ih^  eviJwc 
...  But  on  a  eroiMuminatioa  tho  ralo  aa  to  rotoTanoy  to  not  ao  itriot;  and  it  would  be 
a  wry  oniafa  mlo  which  ihoukt  allow  tto  Court  to  njaet  oridonoa  which  may  i,,  aar 
■annor  to  randarod  nwtorial,  bwsanse  tto  party  propoaing  it  hM  not  Tolunteend  to  pra- 
oada  it  with  a  atatemant  of  ita  preetoa  objoot  atid  irf  tto  other  faeto  iu  ooiiuectioa  with 
wbtoh  it  to  to  to  rondarMl  material.  Tto  Court  may  doubthaa,  In  ito  dtocreti.jn.  wbn  a 
qnaation  to  aatod  on  oroaa-ozaminatioa  which  to  thinto  oannot  to  rondared  pertinent. 
roquiro  an  intimation  of  ita  objoot,  and  nject  the  oridonoo  if  not  given.  But  thin  i.  a 
dtoerotion  whioh  abould  to  raty  apariagly  ozerotoad,  and  nothing  further  than  a  hare  iih 
Umation  atoald  gonorally  »•<  raqairad;  for,  in  many  aaaa,  to  atato  tto  praoue  object  of 
a  crooa-oTamination  would  Do  to  dofoat  it."  * 

•  For  tto  doetitoa  that  tto  tmUmtlm^lU 
l*rm§  »f  at  ajftr  la  for  (hi*  porpcae  to  to  OMuio 
■Mat  Btroogly  agaiaat  (to  offeror,  aee  the  fbl- 
Jowioa  oppoaed  oiriaiaM:  UTT,  Graraa.  J.,  in 
ReTDcUa  v.  Ina.  Ca,  88  Mich.  181,  144;  I84S, 
CoUior.  C.  J.,  in  Mardia  r.  Shaekelfonl,  4  Ato. 
4W,MI. 

Coaapaia  alio  the  doetrlne  of  aMb«barfau» 
M>(*,  af.%  IS,  and  the  gaaaral  rales  aa  to 
mode  (A  ^trais  aad  ei/wtuw  to  erMeace  (Mto, 
M  17,  isr  It  haa  been  h&  (hat  oa  (to  sab^ 
ssqaen(  faileie  of  (be  promised  evideaea,  (to 
"  -laat  tato  advaali^  by  a  sMtto  le 


M78 


Urihtmlt  1908,  Slaoa  n  State,  —  Oa.  -,  49 
8.  E.88a 

*  "  An  experiaoced eqaity  jndfce  ome  iwl  to 
■M  ia  idatiuo  (o  a  qaaitioo  I  had  aaked. '  HuiUr, 
thiaisalaMWMrfionittopoiiit.  lamavan 
of  that.  Bay  lord,' was  my  aiiswer;  '  if  I  wen  to 
baaia  aa;  searer,  the  witaeas  wouM  diworer  1117 
ohjaet'"  (8rrieaa(  Ballaa(ine'aEx[K'rieiH.waf» 
Bariiater's  JM«,  187). 

*  AenrJ:  I8T8,  dly  Bank  r.  Kent.  K70a  Ml, 
888,  899  ("erea  whoa  a  party  ia  nnder  mtnix- 
amiaatioa.  the  Court  may  exerciae  a  auund  (llarK. 
tioa  hi  laqairiim  oeaaaM  to  make  the  rdaraac; 


ilS«9-ltOO]       F1C3TS  OOHDinOWAUT  ElLlTAirr.                 |  ,g„ 
IW2.  OypiiMiii  earn  ta  Maftf,  oum  of  «Mm  m*  »^ 

« w  coaditiool  „UrJ?.  ST,  J^^^'  ^"^^   T^-^  t^^ 
(MS  1886X"    Trop"rnt^/h„,:^„'^/i^^^^  that  he.d 

tbeLrc..„nTt;rp;:^;„\vr^^^^^ 

that  t  me  read  a  doeumtnt  JL^li  lu.  .  whether  he  mar  at 

1 1873.  FfopoMMf.  Cm  ta  SebMUl;  Llmtt.4  to  •*!««».  «^  . 

<N,  4<M  ( '  I  know  of  BO  CMS  vhaM  Vk^  n.u  _ 

«  V?«;.^»,^'  >•».  i^'-W  ••  Wing. 
*  For  the  order  of  otld—jui  ■•  kr— ... 


(wbMlMr  •  bm  WM  fautdoiMU.  for   Jk^ 
•temp:  ^ni ««.)!  ISSS,  Bo,|,  ..  W^maS 

Jw  thto  role  m  applM  to  t^JiMumu  and  dpi, 
£J'  SrS?.': %!»:' Colo.  *»•.  w. 


M    aia 


•  HM,  RaaiMr  ».  B.  Co,  •:  Vt. 


.  S94, 31  All 


o(teGt,tolwrf». 


•r.'riTsJlSr"'*  *«-*-^  *»  I*  ^ 


h  lit'.'T 
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OBOEB  OF  EVIDENCE. 


[Chap.  LXm 


<m  any  iwoe  wlukteT«r.  faoU  ditcraditing  the  proponent's  witoewes  have  been 
offered.  To  diaoriminate  between  the  first  of  them  classes  and  the  oppo. 
nent's  testimony  merely  denying  the  same  facts  that  the  proponent's  wit- 
ness  had  originally  affirmed,  is  no  doubt  often  difficult,  and  it  is  then  not  easy 
to  say  whether  the  proponent's  testimony  in  rebuttal  might  or  might  not 
as  well  have  been  put  in  originally.  Yet  the  principle  involved  is  clear 
Moreover,  practical  disadvantages  that  would  result  from  abandouin;,'  tlie 
natural  order  of  evidence  are,  first,  the  possible  unfairness  to  an  opponent 
who  has  justly  supposed  that  the  cose  in  chief  was  the  entire  case  wliirh  he 
had  to  meet,  and,  secondly,  the  interminable  confusion  that  would  be  ciented 
by  an  unending  alternation  of  successive  fragments  of  each  case  which  could 
have  been  put  in  at  once  in  the  beginning.  Accordingly,  it  is  well  settled 
that,  while  the  occasional  difficulty  of  discrimination,  and  the  frequency  of 
inadvertent  omissions  and  unexpected  contests,  add  empliasis  to  the  general 
principle  of  the  trial  Court's  discretion  {anU,  §  1867),  yet  the  usual  rule  will 
exclude  all  evidence  which  has  not  been  made  necessary  by  the  opponent's 
case  in  reply:  i 

1848,  Shaw,  C.  J.,  in  Cuihmg  r.  BOUngt,  3  Coih.  158,  ISO :  »  We  tmke  it  to  be  well 
MttM  (hat  the  order  in  whieh  witnewM  ihtUl  be  oOled  is  •  nutter  of  discntion  with  tha 
Court  .  .  .  Theorderiy  ooufm  of  proeeediDg  requiree  that  the  pwty  whose  buaineu  it  i« 
to  go  forward  ehoald  bring  out  the  itringth  of  hU  proof  in  the  first  initsnoe;  but  it  U 
oompetent  for  the  Judge,  soeording  to  the  nature  of  the  oaie,  to  allow  «  party  who  hu 
eloMd  his  eaae  to  introdnoe  further  eridenoe.  This  depends  upon  the  oireumstunce.!  of 
each  pwtienlar  case,  and  fall*  within  the  absolute  diMretion  of  the  judge,  to  be  eiereiied 
«t  not,  as  he  may  think  pn^ier." 

1880,  PnH,  J.,  in  Ctfnton  v.  MeKtnm,  6  Strobh.  86,  43 :  ••  The  rale  U  moat  aalaUir  in 
ite  fitnew  to  prevent  tikkery,  and  is  neeeiMury  in  many  eases  to  prevent  (urpriw;  a:ii  ia- 
Justioe.  Witnesses  ean  with  difleolty  be  kept  in  attendance  on  the  Court  after  they  hara 
given  their  testimony,  and  the  defendant  might  be  taken  at  great  disadvantage  if  the 
plaintiff  were  permitted  to  return  to  his  evidence  in  chief  and  renew  the  attack  after  the 
defendant  hMl  ekwed  his  case  and  his  witoesMS  had  left  tha  court.  This  rule,  like  ratoy 
others  for  the  conduct  of  a  trial,  eannot  however  be  rigorowly  and  uniformly  enforced; 
mueh  must  of  neeeadtjr  be  left  to  the  diaoretion  of  the  juc^.  Whensver  evidence  hw 
been  inadvertenUy  oadtted,  the  uniform  practice  of  our  Courta  U  to  permit  the  party  to 
sni^y  the  omiarion,  unless  it  is  apparent  that  it  wiU  operate  injustice  to  his  adreiwy  " 

1880,  WaiU,  J.,  in  HaOtamji  v.  Utmmgwaf,  20  Coiin.  101,  103:  "The  rule  upon  thia 
subjeet  ia  a  familiar  one.  When,  by  the  pleadings,  the  burden  of  proof  of  any  matter  u 
issue  is  thrown  upon  the  plaintiff,  he  must  in  the  first  instance  introduce  all  the  evi- 
dence upon  which  he  relies  to  establish  his  case.  He  cannot,  as  said  by  L»rd  Elleii- 
borough,  go  into  halt  his  case  and  res«rve  the  remainder.  The  same  rule  applies  to  the 
defence.  After  the  plaiutiS  has  closed  his  testimony,  the  defendant  muiit  then  bring 
forward  all  the  evidence  upon  which  he  relies  to  meet  the  claim  on  the  part  of  the  plain- 
tiff. He  eanaot  introdaee  a  part  and  reserve  the  residue  for  some  future  occasion 
After  he  hss  rsstsd.  neither  party  can  an  a  matter  of  right  introduce  any  farther  teatimony 
which  may  properly  be  considered  teetimony  in  chief.  .  .  .  But  this  rule  ia  not  in  all 
oases  an  inflexible  one.  There  is  and  of  necessity  must  be  a  discretionary  power,  veated 
in  the  Court  before  whieh  a  trial  is  had,  to  relax  the  operation  of  the  rule,  when  great 
injastiee  wiU  be  done  by  a  strict  adherence  to  it.  If  a  party,  by  a  mere  miaUke  or 
inadvertence,  omit  to  introduce  a  pieoe  of  testimony  constituting  an  essential  link  in 
his  chain  of  evidence^  and  doss  not  discover  tbs  mistaka  aatil  after  he  has  closed  hit 
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CASE  IN  REBUTTAL 


ii  to  b.  .xmiMd  With  g^«t  caut.^  Whiifth!  ™;    ^''•'^**'^''«y  power,  however. 

1879.  Dietf,J.,  in  MueUerr.  Rtikan  »l  m  145  i(i«/»w 
p««.t  of  th.  will  h«l  been  ntJd7uri!lr  oDDoiun  2? («-t«w„t.ry  w,ity .  th,  p,«. 

ftorf  it  i.  hrid  thia  neJth.r'JJty  U  e^I^a^n  T  'L"  T?.?'*  '"'-"»°-    '»  *»»" 

dMoe  it  BMde  npon  th*t  quMtion  TW  IlTif  *"''  *"*  •"  '*""  '"  ^^  «'!- 

.ort.  in  the  Art  Inrtaoee,  pXS  jf  S.  o  JTfTe  IT  "*"!'"  'IT  '""■''"'  "*  P«»'  '-t- 

proof  di™,tl,  rebutting  thT^roofa  J^n  J^hrive'rZ' "Su''  'T*  *\'''"'""« 
BMt,toagreitteror]eie  demee.  be  left  t^thV^-.^^'.  ^'*  fl""*'""  <>'  practice 
TU.  <Ii«!»tion  .hoold  b.  !S^  in  L^K  "*"  u"  "'  *•"•  <'°""  "y*"«f  "^  caee. 

^^  ,r  i-        ,  wiwout  notice,  cf  an  opportuni^  of  producing  any  matei-ial 


MISS.  189. aw ;  liSI.  KnappT^klJl  4 c 

W7;  I83J,  R.  ».  HOHitch,  S  id.  S99 :  1834  R  » 
Kicbobon,  1  Low.  Cr.  C  151 :  cliAoT'  iV?" 

fcn  r.  OdA.  S  id.  914;  IwL  nevIlD  »' 
SrJf.'^U- CQ.  B.  SWi"  l;?S.d  »rAT„: 
*"«*». •  C.  Cr.  P.  1900.  f  137;  C.  C  P  l»OA 
1117;  Ari,.:  P.  C.  1«87,  |  I64S- ^4  .  rVS" 

MI,»»S.W.948;  to«..'C.C.P.Ii7«.«ii«7  Pn 
IWJ,  1 1098 :  18H  Mowiy  r  sSrtJlri  Qu" 

MJoibr,  n  id.  41,  48.  SO;  1884,  Union  Water 

Well,  Rj,go  *  Co..  18  la.  606,  813;  1889,  Owi 
»  ..  Pirwidgt,  79  Id.  U4.  tM.  SI  iSi.  uS^ 

«,  1»7.  Peoide  ».  liai.  1 1,  M.  5«J.  48  1^  7„ 

K'";?D^„.'5}Tid'.S;5?:  r'  i'i 
^.  H.,ri..Vi2-^4*S.',  ''Si'."r7'; 


<iL.      *•  '*"  (qnnted  ««/>ra) ;  1896,  Chrtnui. 

K.^Wii8:'4?N!^Kn^^^^ 

State  «•.  Parker  .u  tmi  9»».  i«»?i»'.         • 
I*  n.  Co.  ».  NoeL  77  Id   no  im  .  luf   n     si. 

SUte.  119  Id.   118.  IM,  11  N.  E.  480-    |M9 
Brown  o.  ManhaU,  IM  id.  SSS.  Sassi  N   r* 

148  84  W  V  !S'  V"^  ^-  Branitrator,  IM  id 
iMi  B  '^^  '^•.'**t'  '«•  ••  Code  1897,  if  .1700  5378 

Vn^'iLu  ^J^J  *^'»»«  »•  Ellii.  ib.  510; 
15  !•  .**!S.'-  Sllields,  85  M.  131 :  laTg  u, 
NIchdi  ».  Wil,oi,,4»  Id.  38.S.391V  IMl!  H^.  r 
Wilcox.  98  id  380.  383.  10  N  W  ft«7.  V 
W\  Rb.inhart«.  HtaS  14  Ku.Tis^M -^r ' 
C.  C.  P.  1899.  H  S17. 999.  C.  Cr.  P  f  m ;  liSo 
Oldham  e.  Com.,  —  Kr.     —   5a  8  W   Jv«^' 

7?S?V'^"i:2,'>"'^'''' '«»  w"  SI.  MS*  V= 
7'3 ; />!..•  1 897,  State  v.  Pmetf       "      •""""• 


^K>1  -MS.  "V,^"8?5.'^oT^'tlX„"'!; 

SIO;  W.8.  Com  „.  Blair,  IJ6ld.  40;  1890,  Com 
. "  o.  B.  483;  is9t,  Milam  0.  State.  108 


M7ft 


lae  iw.    li'J'^'*''*'"  »•  Pyckman,  16  Mich 
m,  sot;  1881.  Browa  >.  Manhall,  47  id.  576, 
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ORDER  OF  EVIDENCE. 


[Chap.  LXIII 
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In  Applying  this  enstomary  rnle  of  order,  however,  oerUin  distinctions  must 
he  noted: 

(1)  In  the  first  place,  it  is  not  always  easy  to  determine,  in  a  given  iiistanre, 
whether  the  sitnatioo  before  the  Court  was  one  of  the  present  sort,  or  involved 
evidence  offered  after  the  whole  case  is  closed  {pott,  §  1876),  or  eviilence 
offered  on  a  re-direct  examination  hut  daring  the  case  in  chief  (jwsf,  §  1896). 
or  evidence  offered  on  %  recall,  but  still  daring  the  case  in  chief  ( jw*<,  §  1898) ; 
the  lack  of  a  uniform  and  clear  nomenclature  leading  to  frequent  ambiguity 
in  judicial  language.  But,  as  the  principle  of  the  trial  Court's  discretion  ap- 
plies in  all  these  situatious,  the  obscurity  does  no  serious  practical  harm. 

(2)  In  the  next  place,  the  evidence  offered  thus  tardily  may  consbt  in  new 
/aett  which  ought  to  have  been  put  in  before,  or  in  a  repetition  (either  by  a 
new  witness  or  by  the  same  former  witness")  of  former  facta  alrcadij  once 
tvideneed.  The  customary  rule  will  equally  forbid  both.  But,  on  the  other 
hand,  the  principle  of  the  trial  Court's  discretion  will  equally  sanction  either; 
though  the  reasons  in  a  given  instance  for  thus  permitting  a  departure  would 
differ  in  the  two  cases,  since  for  the  former  an  inadvertent  omission  might  be 

578, 11  N.  W.  3Mt  18S5,  F«opla  *.  WUnn,  55 
id.  506,  515,  n  N.  W.  905;  18*5,  Maier  v.  Beo- 
■flt  Aa'n,  107  id.  •S7,  65  M.  W.  551;  Mi-.: 
18S6.  Wintortoa  e.  R.  Cc  7S  Mka.  SSI,  SO  8a 
157 ;  18»7,  King  *.  Bute,  74  id.  576,  SI  So.  t35 ; 
Mo.!  Iter.  St.  I8»»,|S6S7;  1870,  BiOMwek  «. 
BlUMSOdl.  46  Ho.  »43,S46 ;  1873, State*.  Uniiejr, 
5>  id.  40;  18*8,  raUotoa  v.  Fotdyoa,  144  id. 
619.  44  8.  W.  105S;  1900,  State  *.  Wrttar,  156 
id.  949,  56  S.  W.  799 ;  1903,  B«t8T  v.  Hemana, 
17Sld.995.7S8.W.164:  Jf<»«..C.C.P.1895,      --■  i",_       .   ,,,.    ^  -  i.,     ,.,„   „,      -• 

1080.  P.  C.  I  9070;  Ntir.:  Comp.  St  1899,      ».  WaAbotn,  1  Ait  964,  967 ;  1838,  ('lavM  r. 

7904 ;  1897,  DaTia  ».  State,  51  N*r.  SOl.  70     Ferrli.  10  Vt.  119 ;  1849,  Goh  v.  Tnme^  ai  id. 


Bart  V.  State,  SS  Tax.  Or.  397,  420,  40  S.  W. 
1000,  43  8.  W.  S44;  V.  S.:  1813,  ('•ilpiu  r. 
Coiiwqaa,  1  Pet.  C.  C.  85, 89 ;  1861,  .tohnston  r. 
Jooee,  1  Black  909,  996 ;  1895.  Qoldtby  r.  V.  S., 
160  v.  S.  70.  74,  16  8np.  316;  ISOl.Thnck 
imntOB  V.  Holt;  180  id.  558,  SI  Sop.  474 ;  1M3. 
Atehinn  T.  *  8.  F.  R.  Co.  v.  Phippii,  tiO  o.  c.  A. 
814, 195 Fed. 478;  Utak:  Ber.St.  1898, §$614?, 
4845;  1899,8tate>.  Webl>,18Utah44l,56Pw. 
159  (anlen  the  oppooeot  dearly  appears  to  hate 
been  pat  at  a  dindrautage) ;  Vt. .-  1826,  Vingij 


I 


W.  984 ;  1897,  Beam  ».  State,  59  id.  797,  73 
N.  yr.  997;  1900k  Baer  «■  State,  59  id.  655, 
81  N.  W.  856;  Iftc.i  Oen.  St.  ISSS,  f  4935 
(criminal  caaMs) ;  1889,  MeUod  v.  !«•,  17  Ner. 
108,  lis,  98  Pao.  194;  Lsnaaee  >.  B^niea,  ib. 
197,  90S,  30  Pac  700 ;  N.  Mtx. :  Comp.  L.  1897, 
f  9990;  S.  Y.s  C  Cr.  P.  1881.  |  388;  1838^ 
HaMinga  ».  Palmer,  90  Wend.  995;  1859. 
Stephebi  >.  People,  19  N.  T.  549,  573;  1889, 
LeishtoB  «.  FeopU,  88  id.  117.  119;  1S97,  P«o- 
pU  *.  Strait,  154  id.  166,  47  M.  E.  1090  (auiUjr) ; 
1M7,  People  *.  Koemar.  154  N.  T.  355.48  N.  B. 
730;  .yTcT-  1874,  State  r.  Haynaa,  71  N.  C  79, 
S3 :  1881,  Stete  r.  King,  84  id.  737. 741 ;  S.  D.  : 
Rev.  C.  1895,  U  MStt  "T* !  <^ '  ^''»^-  ^^  >**"• 
I  7300  (proiwMtion  ia  criminal  caate) ;  1876, 
A'abb  r.  State,  99  Oh.  St.  351, 356 ;  OU.  i  State. 
1893.  {16166.  5196,  9375;  Or.:  C.  C.  P.  1899, 
I  196;  IMS.  State  >.  HaaMker,  16  Or.  497. 499, 
19  Pac  tOi;  Pa.:  1865,  Oaina  p.  Com .  50  Pa. 
319. 399 ;  lM97,Cam»beU  «.  Brown.  183  id.  1 19. 38 
Atl.  516 ;  1909.  Acklin  «.  McCalmont  Oa  Co..  901 
id. 957,50 AtL 955;  R.I.:  1888, State*.  Ballon. 
90  R.  I  607.  40  Atl.  861 ;  5.  C. :  1881.  State  *. 
Clrbom.  16  &  C.  378 ;  1887,  State  v.  JacobiL  98 
id.  SO,  37 ;  1896,  Ladden  *  Batea  a  M.  H.  v. 
Samtor.  47  id.  SSS,  95  8.  B.  150;  8.  D. :  State. 
1899.  II  6954.  8639;  Ttm.:  1S4S,  Story  v. 
Saanden,  8  Hamph.  667;  1900^  Jobm  ».  Oal- 
biaitlt.  — THrn.  — .5tB.W.850ir««.:  1897, 


437,439;  I860,  Keatv.  Lincoln, 32  ia.5!<l,59D; 
1883,  Sterem  v.  Dadler,  56  id.  158,  1G4  (in  this 
State  the  twicinal  pracnca.  labject  alwaynto  the 
trial  Coort'ediicrctiun,  was  to  allow  the  plaintil 
"  to  reit  on  oteking  a  priaa  facie  ca«e,  nnd  after- 
ward* to  addaea  iSditiooalu  well  m  relmtting 
teatimony";  bat  oadn  later  mleethm  prsrtire 
waa  abandooed,  thoogh  the  principle  n»  to  d» 
cretioii  laauUna  the  hum  ;  aae  Clayea  r.  Ferrit, 
Kent  V.  LiaeolB,  Sterana  v.  Dudley) ;  1877,  Sute 
V.  Hagoon.  50  id.  333,  338  (applicable  equallv  lo 
the  proeecatioa  ia  a  criminal  caMi ;  1 883,  Sieveiu 
r.  IMIay.  56  id.  158,  164  ;  1896,  Watklnt  c. 
Rial,  68  U.  486, 3.1  AtL  431 ;  1 898.  State  r.  Law- 
rence, 70  id.  524. 41  AtL  1097  (even  in  a  cr'm^ 
inal  caee,  prorided  the  defendant  ha«  had  a  fait 
oppoftanity  to  meet  the  eridence) ;  I'o.  .•  1854, 
Aooka  V.  Wilcox.  11  Oratt  411.413,417  (ens 
after  exprete  aotice  by  the  opponent  danng  tlie 
caM  in  chief);  1900,  K««<i  >•  C<»>>-  ^^  ^'<^  ^''' 
36  S.  E.  399 ;  ITodL:  C.  4  Stata.  1897,  §  4993; 

W.Va.:  lS97,MeMaaa*».  II*«on,43  W.Va.m, 

97  8.  E.  998 ;  1901,  State  ».  Williams,  49  id.  2S0, 
38  a  B.  495 ;  ITii.  .•  1895.  McGowan  v.  R.  Co., 

91  Wl*.  147, 64  N.  W.  891 ;  1897,  Stanhilber  r. 

GraTaa.  97  Id.  615,  78  H.  W.  48 ;  Wgo.:  Rer. 

St.l887,||*U*>*>00' 

*  The  latter  ritaatfam  may  coincide  with  tboN 
of  1 1896  (w^itoet  aaateiaation)  and  §  1891  (n- 
MUptt. 
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.saAcuuit  excuse,  while  for  the  ktter  a  ju.t  cause  would  be  found  in  the  need 
of  ckanng  «?•»'  o^unty  or  emphasizing  a  disputed  point  upon  which  sub- 
rtMtial  coptert  had  not  been  anticipated;  moreover,  the  danger  of  unfair 
mpnse  might  be  present  in  the  former  case,  but  could  hardly  exist  in  the 

(3)  The  nature  ofOumvm  in  each  case  wiU  usually  vary  so  that  no  more 
detailed  ruks  can  be  l«d  down  for  determining  whether  a  particular  fact 
bekmga  m  the  <»se  m  chief  or  in  the  case  in  rebuttal    But  the  distribution 
,  Jl%^2r/-^-,rT-^*'"*  the  bearing  of  the  rule  as  to  a  prima  facu  case 
(M  §  2494)  wdl  often  speciaUy  aid  in  determining.    Fofexample.  where, 
m  contestmg  a  will,  the  proponent  of  the  will  is  by  those  rules  not  .^quired 
tomtnxluoB  evidence  of  sanity,  and  the  contestant  has  the  duty  of  pr^ucing 
evidence  of  insanity  it  is  clear  that  the  proponent's  evidence  of  sanity  is  uo 
put  of  his  case  in  chief,  and  that  it  is  therefore  properly  reserved  until  it 
becomes  necessary  m  his  case  in  rebuttal.    But  in  a  jurisdiction  where  the 
proponent  IS  required  to  raise  the  presumption  of  sanity  by  producing  some 
endenoe  of  it  m  his  case  m  chief,  then  it  may  conceivably  (though  not  wisely. 
It  would  seem)  be  held  that  he  must  introduce  it  all  at  that  time,  and  that  he 
my  not  properly  reserve  it  for  his  case  in  rebuttal* 

(4)  For  matters  properly  not  evidential  t  ntU  the  rebuttal,  the  proponent  has 
tnghtto  put  them  m  at  that  time,  and  they  are  therefore  not  sublet  to  the 
diKtetionary  exdusm  of  the  trial  Court*  Mattere  that  should  have  been 
p«t  in  at  first  may  by  that  discretion  be  refused  later,  because  this  is  but  the 
denial  of  a  second  oppwtunity.  But  matters  of  true  rebuttel  could  not  have 
been  put  in  before,  and  to  exclude  them  now  would  be  to  deny  them  their 
»le  opportunity  for  admission.  Hence.  whUe  the  trial  Court's  determination 
of  what  w  properly  rebutting  evidence  should  be  respected,  yet.  if  ite  nature 
•a  .nch  18  dear,  the  proponent  does  not  need  the  trial  Court's  express  consent 
toadmitit  M  mvolving  a  departure  from  the  customary  rule.*  This  will 
dways  be  the  case  for  evidence  offered  to  impeach  the  opponent's  witnesses  " 
by  way  of  motd  character,  bum.  self-oontrediction,  or  the  like.*  This  doctrine 
B  justly  apphed  ahio  where  the  proponent  has  found  it  neoeesary  or  desirable 

imil'^TJ'  -["-r^"**"^.  Partly  to  anticipate  hi.  caee  ii 
r*»ttd  by  gomg  into  it  during  his  case  in  chief,  -  for  example,  on  a  redirect 

tal.   and  It  has  also  sometimes,  by  discretion,  been  extended  even  to  the 

|«§r  "^'**  *■•**•"'  "T^  "^  po*. 

•j2»*»gB)Mid  tor  a  Mw  tftalV.  diilaniit 
J-MoB,  ind  of  MUM  •  nttiaaal  Utwnlitr 
w^  nldom  flod  bm  neh  •  gioond :  ami. 
flN7,iio(e3.  ' 

BRW  mJ^.S?"/-  **""i  >•»  Ma  SH 
n  •    ^?j!  '••*•  AnMoa*i  C.  IL  Cft  » 


W7;  1M»,  AnkanmU  v.  Tmsh,  lU  id.  M,  10 

fl.  K.  81V. 

I]mr  the  (MMiikl  piiad|dM  ■■  to  evidmiea  ia 
7f!r^'"[ir'T^  iwW,  ieeo»<»,  {{ 1 104- 

"^  I^^J*^  irnitaPUBejr  «■  »»6««fcrf,  ne 
a«<^|16.    Iw  th«  doetiiM  M  to  nuModlnw  m 
iMMoMniy  iftfMn.  tw  mo.  |  8M.  ^•'""^ 
,j^  I«»8,Bfigp  K  Aianroftk.  a  llo.  4  Bob. 


M77 


I187S 


ORDER  OF  EVIDENCK. 


[Chap.  LXm 


OMe  when  this  partial  anticipation  of  the  rebuttal  daring  the  case  in  chkif 
haa  been  volantarj  and  irregnlar  on  the  proponent's  part,  i.  t.  where  he  has 
not  had  the  excuse  of  neoessitj.*  In  general,  such  discretionary  Tariationi; 
should  be  liberaOy  dealt  with ;  for  nothing  can  be  more  irrational  or  more 
unjust  than  to  apply  the  judicial  lash  of  a  new  trial  tc  errors  of  trivial  iu. 
portance. 

§  1874  Opp<wt%  OiM  In  (iunebatut  For  the  opponent's  case  in  stu^ 
rebuttal  there  remain  properly  only  two  sorts  of  evidence,  namely,  evidence 
explaining  away  the  effect  of  new  facts  brought  forward  by  the  proponent  in 
rebuttal,  and  evidence  impeaching  the  witnesses  testifying  in  rebuttal.  AU 
other  evidence  oould  and  should  have  been  put  in  during  the  case  in  reply. 
Accordingly,  evidence  of  the  latter  sort  is  ordinarily  not  to  be  received  in  the 
case  in  surrebuttal ;  though,  here  as  elsewhere,  the  trial  Court  'n  discretion 
may  allow  it  to  be  brought  forward  at  this  time ;'  and  it  is  here  immaterial, 
subject  to  limits  above  noted  (ante,  §  1873,  par.  2),  whether  the  evidence 
consists  in  new  facts  or  in  a  repetition  of  facts  already  once  put  in. 

On  the  other  hand,  for  evidence  Intimately  receivable  in  surrebuttal  —  in 
particular,  evidence  impeaching  rebuttal  witnesses — ,  there  has  been  no  prior 
opportunity  to  adduce  it,  and  hence  it  is  here  entitled  to  be  received,  without 
depending  on  the  Court's  discretion  to  relax  the  usual  order ;  *  for  this  class 
of  evidence,  what  has  been  said  in  the  foregoing  section  (§  1873,  par.  4)  is 
equally  applicable. 

§  1875.  Stagea  after  SanebvttaL  It  is  not  conoeiTable  that,  after  a  sur- 
rebuttal, there  can  be  any  evidence  for  which  there  has  not  already  been  an 
opportunity  of  admission,  except  evidence  impeaching  witnesses  in  the  pre- 
ceding stage ;  and  even  for  this  excepted  class  it  can  hardly  be  worth  while 
to  confuse  the  issues  by  new  evidence  of  such  relatively  minor  importance. 


•  ISS4,  Tork  V.  Pmm.  S  Qnj  SSS  (hw«  th* 
plaintiff  bad  Mtiei|iatad  •  datanee  of  pcivila^ 
eommanieation) ;  ISiO,  Haniioii  a.  Rowaa,  S 
Waaii.  C.  C.  MIS  {aaaattona  aa  to  ttatator'a  aanitr, 
improparir  aakaa  m  ebiaf  by  tha  propoandar  of 
tka  will,  allowad  agaiB  in  i»«zamiBatioa). 

It  woald  aaam  tkat  rabnuing  Imu  which  eoaM 
hava  baan  obtainad  from  tha  ^ppaaant'a  witnaas 
on  uoaa  aaaminatiup,  bat  ate  poatponad  and  an 
aoaght  br  eallimi  ik*  mum  witntu  in  labnttal,  do 
coma  within  tbapfaaaatallowaaea;  than  waaa 
{air  opportanitjr  to  bring  them  oat  aad  it  waa  not 
avaitad  of;  hanea,  any  later  powar  of  inquiry 
ahoald  ba  within  tha  trial  Conrt'a  diieration. 
Conifa :  IMl,  Uaa^toa  v  Hmith,  74  Conn.  S74, 
60  Atl.  8S4. 

^  In  tha  fdlowing  caiei  it  la  aoniatlaiaa  impoa- 
sihia  to  laam  whethar  tha  Coart  ia  dealing  with 
the  preaent  caaa,  or  with  the  aituktioo  inraWad 
in  fi  1897,  1899,  pet  (i»«iaa*4xamiaatioB),  or 
with  that  of  the  next  nota:  1S8S,  WnkiaaaB  v. 
State.  IDS  Ab.  SS,  17  Be.  487;  ISS7,  BarUy  a. 
Copeland.  74  Cal.  1.  S,  15  PBc.  807;  1889,  Fliat 
National  Bank  ■>.  Wolff,  79  id.  89,  73,  91  Fte. 
Ml,  748;  1850,  Hathaway  *.  Haniagway,  M 
OooB.  19),  195;  1881,  Bddaa  >.  AUaa,  61  id. 
178, 18  AtL  988 :  ISaa,  Walkat  *.  Walker,  14  Oc 


849.  850;  1895.  WIDard  «.  Pettitt,  ISS  in.  6«S, 

39  N.  E.  991  i  1885,  Doarldion  v.  R.  Co.,  18  h. 
ISO,  S90 ;  1878,  Caanott  a.  Iowa  City,  34  id.  Xa ; 
1879,  State  ».  Wooda,  81  La.  An.  !67;  I8M, 
State  ».  QoanaliB,  88  id.  459,  4«1;  1891,  StaM 
a.  Lyona,  44  id.  108,  10  So.  409 ;  18»3,  State  r. 
Spaaear,  45  id.  1,  9.  18  So.  135 ;  189.V  Deron- 
sMrev.Palei8,104Mieh.SOI,SSN.W.97.3;  1098. 
Arnbrigfat  v.  State,  56  Nebr.  363. 7«  X.  W.  8T(; 
1859,  Staphene  «.  People,  19  N.  T.  573;  1887, 
State  r.  Dilley,  15  Or.  75,  13  Fkc  648;  im, 
Koeniff  ».  Baoar.  57  ^  168,  179 ;  1850,  Clintun 
r.  McKaHtlc,  5  Stnbh.  86,  41 ;  1874,  Bittick  r. 
State,  40  Tex.  117,  190;  1868,  Pratt  c.  Rtmon, 

40  Vt.  188, 188.  For  the  doctrine  u  to  m/wKA- 
laa  oa  imMtaduua  wilmu,  we  aii(r,  ji  894. 

•  1889,  NattM  *.  (yDoanell,  6  Colo.  35,1, 259. 
ttmhU:  1859.  Thonwa  *.  State,  97  Oa  387.  m 
anaW*;  1889,  State  v.  Sammer.  55  S.  C.  32,  33 
S.  R.  771  (aftu  new  witnamea  called  in  rehottal, 
the  nrtebatter  ia  entitM  to  impeach  their  rliar 
acUr;  tbieit  jadgaa  dinanting);  1860^  Keat  t. 
liaeolB,  89  Vt  581,1 


599 ;  1899,  State  v.  Staler,  45 


w 


■  ....■.■■■,—  .  ~  ...,..J;  .~.., .-,  - 

W.  Ya.  791,  81 8.  B.  188  (the  tnrrehntter  !•  en- 
titled to  iapaash  ^Haeter  of  witneaa  Irai  aUti 
OB  rebirttal).  Canlni ;  1908,  KaSer  v.  Stat*,  - 
Wyo.  — ,  78  Faa.  «••. 


li-:  -UJ 


N  l«O-I«)0]  BEBDITAL  AND  SOBmOTTAI.  ,  ,„, 

2.  Aflnr  OiM  QoMd. 
{  1876.  Oh*  doMd :  (1)  Oflbrot's  OkM  .i»».  «i      ^      .^ 

.0  proper  occ^ion  for  the  introduction  of  e'deS^t;  Ir  VJ^l'uT'' 
inadvertences  of  counaol  and  in«v,>^Ku  "  ,  I  •  ^  "•  Nevertheless, 
in  trials,  .nd  it  wo^M  ^  ImnZILt  «  f   ^- "'  ""'""^  ~*'"  «>"»•  °tty 

mentof  thstntteran"  the^iTSTnL^^^  *">«  -- 

in  therefore  .greed  that  ij  Jhe  t?.l  n?T^•  "^f  °'  ""'^'"'°°-  Couits 
th.  less  be  sn^nt?;  ;;?i?^  ^"''  '^^^'i^'  «^<«'«'  ">«y  none 

tht  went  to  th,  jatirora,.  il°  K  21t  h.  J.^'*"^''  "Jl !"'  '^"'*  »'  °»  -y**"^ 
.*|«tion.  which  w.«  b«id.  U^wSSSUfd  Si^r*^  '*  \^  "*""  '^  '•'ri'l  0' 
im,  ffN^  J.,  ta  A^.     r^!Vlt^in^"'lJ"^  »»:•  "•»»  -tterof  form." 
Mttbd  praetiM  (o  allow  a  okl  Jiff  -h^     ?  '  "''     ^*  •"•  ***"  »  '<">K  and  w«U 

'-^^^t^ljls^^^^^^'r',  •^f^  to  .upport  the  i«„'h,d  S 

«a  after  th.,Tid.no.hS^"^».*SL^'r  *•■•  *?'"'*  "*"•"»•  *»  •<»<«»«^t 

«{ thi.  rul.  of  pnwdo.  mwt  alw^Tb^  Wt  J  th  "^  ?'  T.*"*^"  T**  •PP«cation 
jho-gh  it  ought  nerer  to  b.  allowed  to  wrpSa  or  wc  71?  J*'  '"^'''^'•»  J"**** ' 
I  «n.  how.T.r.  unable  to  ...  that  th^  !So^  2  1  ^  '  "'  •°?'  *"  "'"'  ^'^"^^^ 
pwperljrexwdMdhew.  Fortf  thTplS^nM  ^***  *?  fT'*'''?  i«d«»  was  Im- 
I«ty,  »ak.  out  a  f«rt  on  which  the  pSn^Sl.-f^'''''.  'l*''^''«  '"^  <^*"»'*  «"  *»>• 
phtotiffdM  «ly.  «„|  which  .he  iS^STo^,"^  ^""**."'*  *'•'•'•'»"»  the 

«*  .ost  fall.  «d  ,o«  «»rt  bSn  5*^  h^  «„  IT-Jl^  *"'*  •*'»"•  '  ■«^« 

^  which  you  c«.  m,w  oblif  in tfcw  Ji^.f?"  **  ""*  ""^  ''**'«»  before  ,o« 

'  IMJ,  State  r.  AUotd,  81  Conn.  40  46  fm. 

i,  JST-Sl  TSm  ••  '''^'*'^*  •"  '■■'*"*■ 

M  MntioD  hen  laTolred,  or  with  thu  of  the 
"«  «c»lo»  (both  eaH.  do^).  or  wIrt  tta»^ 
!!««.««« (OM  la  chief  ended)  j  bat  iheW,^ 

JJJ^L"  ?"•  /«rt*enw«,  the  raUnca  end 
^fo  under  Oe  next  faor  e,ctioM(tfl8?7- 
IW^rtmittfaw^Thhac  iB^JSJTS 
aS^  ¥'•'''  »>«•  eaaie  tale  for  t^p«iS 

ILi"  (Part.  J  .Bowed  it  i  bat  intimated  a 
«H»nile,fotcHiah*l  eaee.);  laa^C^*. 


limU  not  think  of  Ifn.   lui    u 

ssh^^j^ifs-^^^^^ 

IM*.  Middl.t.4  r.  B.S!!d.'i  eIK,''  J2J 
Untno  8tatb«:  Ark.:   StUfc  18»4.  i '«2S T 

rVl£*5V?  f.?*^  "^f  ««!  ««8.  Stone 


5»»^  »  id.  ISS.  Ml  (quoted '.ii^i7"ia»i"     r?vl*^!V^  *  '"^  *■  *•  '«!  ««8.  Stm 


.iL' 


t47» 


•  1877 


OBDEB  or  K7IDKNCE. 


[Cbap.  LXIII 


i 


1 1877.  Smm  :  (2)  CtaM  ««  Wutk  rmMm  CBom«.  Wb«n  both  ptrtieg  have 
flnkUj  oloMd  their  oum,  th«  poMibility  of  anfair  dindvantage  to  the  oppu. 
nent  bj  the  admiMion  of  farther  evidence  ia  no  donbt  greater ;  yet  the  same 
exigency,  for  honeat  purpoaea  and  with  no  unfair  oonaeqaencea,  may  equally 
exist ;  and  therefore  all  Cknirts  agree  that  the  trial  Ciourt  may  in  discretiuu 
aanctioo  ita  admiaaion : 

1801,  JTinK,  J.,  in  Al*tmtd*r  ▼.  BfroH,  2  John.  Caa.  S18, 810  :  ••  It  can  n«Ter  be  claimed 
by  ailher  partj  at  trial  aa  a  matter  of  atiivt  right,  to  open  (ha  eauM  to  proof  after  full 
opportunity  haa  bean  given  to  aaeh  ride  to  be  heard,  and  the  taatimouy  bat  been  regulariT 
and  by  mutaal  oonaeat  eloaad.  It  waa  therafora  properly  admitted,  upon  the  argument  o{ 
this  motion,  that  the  anbaaqnant  admiaaion  of  taatimony  mnat  raat  upon  the  diitcretion  of 
the  Court,  duly  exareiaad  aeeording  to  the  drenmataooea  of  tha  eaia.  The  parties  rauc 
eoma  to  trial  prepared,  at  their  peril ;  and  if  either  party  haa  any  good  excuite  for  Dot 
being  prepared,  ha  ia  entitled  of  right  to  a  poatponement  of  the  trial.  .  .  .  [Here  the 
witnaaa  deairad  arrivad  daring  the  argument  of  the  defendant,  who  then  offere<l  liim.] 
After  (he  oounael  for  tha  defendant  had  declared  that  tliey  had  dona  with  (he  examination 
of  witneaaaa,  and  tha  phdntilf  and  hia  witneaaea  had  in  conaequenea  of  it  left  the  cmirt,  it 
would  then  have  bean  unraaaooable  to  have  reoeived  the  witneea,  onleaa  the  plaiiitifl  nitb 
hia  witneaaaa  had  been  reealled.  I  do  not  tHinli  that  witoeaaea  are  bound  to  stay,  after  the 
partiaa  have  daelarad  they  have  done  with  the  proofa ;  for  thia  ia  equivalent  to  a  discharge 
of  (he  partiaa.  If  the  witoeaa  ha4  baan  leoeived  and  had  teatitted  what  he  wai  offered 
to  prove,  it  might  have  made  a  daeiaiva  ehanga  in  the  weight  of  the  proofs ;  it  would  is 
faet  have  been  a  freab  trial  of  the  cause ;  and  nnleaa  the  plaintiff  had  full  opportunity  ta 
have  been  preeent  with  his  witnesaea,  to  have  repelled  the  teatimony  i(  in  his  power,  he 
would  have  had  juat  cause  to  complain  on  the  ground  of  tnrpriae.  ...  I  cannot  therefore 
aay  that  in  the  picaent  caae  the  judge  haa  not  azerciaed  a  dae  diaoretion." 

1811,  TUgkmoH,  C.  J.,  in  HiehanUoH  v.  Sitwart,  4  Binn.  188,  200  :  •'  I  should  be  nrj 
tender  in  rejecting  material  taatimony  beeanae  offered  at  the  laat  hour,  unletu  it  had  been 
kept  back  by  trick  and  tha  adverae  party  had  beoo  deeeiTed  and  injured  by  it." 

1818,  Ck*vf$,  J., in  Price  t.  Jtnkiiu,  1  Nott  &  MeC.  108  :  "[To  allow  such  tardy  intra- 
dnetkm  of  evidence]  would  frequently  be  a  sarpriaa  on  tha  (^ipoaito  party  which  would  be 
highly  unjust  He  probably  would  regulate  hia  taatimony  by  that  of  hia  opponent.  He 
would  diamiaa  hia  witoaiaea,  when  the  taatimony  waa  closed  in  the  usual  manner;  and, 
it  allowed  to  reply,  woaM  be  unable  by  leaaon  <rf  their  abaenae.  If  allowed  to  reply  and 
ha  ahould  be  prepared,  it  would  open  the  cause  again  fully  aa  to  him,  to  adduce  any  testi- 
mony in  bis  power.  The  irregularity  and  confusion  in  tlM  trial,  and  danger  of  frequent 
perjury,  under  sueh  a  practice,  woold  be  intolerabta."  > 

•IT;  1901,  CoaUag  v.  CaaUng,  ISO  Mass.  150^  «l 
K.  B.  814 ;  Ale.;  1837,  Man  ■>.  8tiito,  5  Mo.  71, 
80  (here  on  ths  facta,  IiitoItIds  an  agieMBsat  of 
oooBstt,  the  allowaaea  was  held  improper) :  iVev  .. 
1874.  State  ■>.  Marphy,  9  Nav.  894, 897 ;  S.  U.  i 
1901.  Stoae  •.  Boaeawea  MiUa,  71  N.  H.  988,  SS 
AtL  IISIafttrargUBtatforanationforaaoa- 
soit) ;  N.  Y. :  1849,  Bhepaid  ».  Potter,  4  HiU  Mt 
C  Nn  ease  rives  a  diaeretioo  to  cat  off  further 
tastimooy,  it  it  be  peitin^t,  naleaa  the  party  be 
left  to  the  evideaee  aa  It  stood  whan  he  declare 
his  case  dosed  " ;  here  tha  Coort,  by  ealUag 
again  ooe  of  tha  pfaUatiff's  wttnsssea,  had  vir- 
toally  chanced  for  the  oppoasBt  (he  sitaatioa) ; 
N.  C. :  I8M,  (Hire  v  OBve,  9S  N.  C.  488, 488; 
Or. .'  1898,  State  r.  laentaait,  89  Or.  S«9, 89  Pac 
669;  Pa.:  1901,  Com.  r.  Biddle,  900  Fa.  840, 
80  AtL  188 ;  A.  /.:  I860,  HopUatoa  ».  Waite, 
6B.I.874,880i&C.i  ISas,  State  a.  Dandck, 


44  8.  C.  844,  M  8.  K.  888;  U.S.;  1840,  Pliita- 
ddphia  A  T.  B.  Co.  «.  Sttrapson,  14  I'eL  448, 
443 ;  1899,  OnUw  Bridge  Cues,  10  V.  S.  App. 
98,  191,  9  C.  C.  A.  174, 81  Fed.  309  ;  Vt. :  1881, 
State  V.  Hopkins,  86  Vt.  960,  26it;  Wit.:  1891, 
Humphrey  >.  State,  78  Wis.  670,  S72,  74  N.  W. 
886. 

Oistiagaidi  the  rale  (pot(,  {  1496)  that  after 
a  motion  for  a  verdict  the  party,  if  orerraleii, 
loaea  the  beneflt  of  the  motion  by  putting  in 
evideaee. 

*  The  lamarfcs  praeediag  note  I,  i  1876, lali, 
apply  eqaaUy  to  the  fcltowing  mliiii:»:  C«j- 
hod:  1716,  L  C  Maedaaadd-s  Trial,  16  How. 
St  Tr.  767,  1161 ;  1818,  Oeorge  r.  Kadfotd,  3 

C.  A  F.  4M,  466;  1889.  Wilkes  v.  Heston,  17 

D.  a  Q.  B.  96;  UmUtd  Statu:  Ala.:  1841, 
TowM  *.  Biddle,  t  Afat.  694;  1848,  Gavle  i. 
BUM«Uid.6U;Afaaia<  C.C.F.l»00,i6M 


It  166S-1900] 


AFTEB  CASE  CXOSKD. 


11878 
The  pi»otioe  in  Chanoeiy,  m  to  tnlargma  jmblieatitm  by  tokina  b»fi 

aple  oJ^dl««t«m  m  contn,lling;  but  it.  examination  i,  without  tJTXt 

f  1878.  Aflar  AitoMit  Beput    The  piewntation  of  eridence  haa  natn- 
Blly  no  place  after  argument  on  either  aide  ha.  begun.    Mor3  a  .^S 

StiS^t^:^^^  ',"""*^""  ""  '"  *»•«  o^rtuniJ^^Sl'rZS 
Sc^J^wlSt^     t'"""'  "  manufacture  of  te.tin.ony  to  auit  «,me 

ment  ha.  lerealed  when,  the  emphaai.  of  his  claim  i.  placed  .nd  whatX 
c  a8.o„«  he  found,  upon  the  evidence  a.  already  p^e^ited.  NerertheC 
«tu.uon.  may  eaaily  ari«,  iu  which  an  honeat  piiL  mayjuau/  r^rl:?' 

t.~t,  *h,C^m^iZZ?Vt^\^*^  '*'*^  '''•~''"*  "■•  Po*"**  «>°  which  it  U 
»n»,  me  i^oun  wui  not  permit  •  pu^y  to  rapport  the  weak  parts  of  hU  owe  bv  •  m. 


!SJ  ?««■**•  S- 1*^  •."»»>  •  C"/- '  c.  c.  p. 

wit,  I MSO^  mmW«  (qoatiNl  uM,  |  |gM) .  igii 
Fout.  r.  RiehoMad,  41  cTttS  441  •  cjfc  •' 
lin.  SelUr  ,,  OyreUnd  ,  Coio.  iia,  ui] 
HM,  riaroimr  ».  Mamutila  Co.,  S3  M.  190  47 

—  ,9S  So.  818:  I9n,4r«rrall  ».  Stats  —  M  

«  8a  MO;  (^.nW  IHM  k  sSi^IW^• 
^^l,  SO  8.  g.  80. ;  iwa,  HoBle/Tltato.  ft 

^».  I«.  1»;  Ida.:  Hw.  St.  18.7.  f  C081 ;  ///..• 
S?   ^L"-  S;'.?^?^  »<*  "•  »•«. «  N.  E. 

w'  ???• «  ^  Si '};  •■ '" '  '"•».  T"*"^  •• 

I'm    V"'j>*j?"^  ».  8t««.  11  Km. 

»mn.  17  I*.  Ml.  844;  m7.  La  BImc  ». 
S^5   .M7*S^'  ISTiiS*"-  C°"*«^» 

»:'J.i?*^  '•  BobMttoo,  111  U.   —.88 

«•  n»i  J/...- 1841,  Bwte .:  BddiBj;,  7  k" 

9481 


n».  117  (b«r«,  the  titel  Cooit'i  nfonl  to  allow 
i5?  «'*'  e?/ "^  to  B«t  in  n«»  .Jm^ 

{TEf  »."?.5«*>!  ""•»■  ^»»  ••  FW 
K..H    «V.U  ■"»•  °«»«  8«»-  BMk  » 

in.  SIS,  880;  1888,  Taylor  r.  Carca.  117  M  us 
«SI,  10  8.  W.  838;  1*4;  State^^K-fa'^!' 
I«4  id  888,891.  87  8  W.^SiuSS^tS^',' 
ntaealioar.  131  id.  140,  33  8.  W.  TSjVT^?' 

l»l.  Alezandw  ».  Bnroa,  t  Jvta.  fcai.  aii 
Mucer  r   " 


ieicer  r.  Bayi*  7  John. 


?2i  w^i*/"'^''-  T«Mmiid».  4'  Cim.  450; 
18»»,  WiUiaow  ».  RaTM,  leNrY.  68.  " 
,(>nradlM  r.  HokshkiM,  IM  id 


.  60t  18901 

wa£J.*!ia.'4^M.  R'.'S^  ??^|- 

1811,  RichardKm  ».  Stawait,  4  Biao.  198.  200 
(jnote.1 «,«,);  K  5.,  ig^  Hart  »  U  A  M 

S  Vt  •  '"••  ""•  PW*"*  ".  C.  C.  C.  Co.  40 
W.  Va.  371.  II  a  K.  870 ;  Wii. :  1 890  Blmtt 
••  G*y «».  77  Wh.  878.  393.  48  N.  vTm 
.  J  8*?  f,™'  ?»^  d^ar  exparition  of  principle 
•od  aockoritie.  by  ClianceUo!rKe»t,  in  llammiT 
r.  Lambert  (18lf),  1  John.  Ch.  4Sll     ™™™' 


i  l\ 


I187S 


ORDER  OF  EVIDKiroi. 


[Cwp.  Lxiir 


fluaiMllM  ol  tlM  oM*.  And  m  Ihink  it  it  riglit  in  arwjeM*  to  adlm  u,  ,„v  . 
pnotiw,  nnlwa  tha  Coart  dlwwTarwl  Um  iMM«itj  of  •  r»«umtutiM  wd  that  it  .ni 
■ot  b«  prodootiT*  of  Um  aril  OB  which  th«  nio  it  fMndwI.'' 

1818.  Tubman,  C.  J,  in  i>iNieoii  t.  MeCMmfk,  4  S.  *  R.  480,  489 :  ••  To  m»k»  a 
gWMral  praetiiM  of  introdndng  now  oridMioo  whon,  from  tiM  argiimont  of  th«  *lv,r..rT 
it  it  foond  wbti*  tho  thoo  pinohot,  might  Iwd  to  porjwy,  aad  at  aU  orantt  it  would  hi 
pradnetivo  of  wnfwion  in  trial*."  >  ^ 

1 1879.  Aflar  Jndfo'a  Ohari*  Otvoa.  For  this  sitoation,  it  is  equally  true 
cj  the  one  hand,  that  the  pr  luction  of  evidence  after  the  judge  ImH  givtn 
hit  instructione,  either  in  part  or  in  whole,  is  untimely  and  should  in  general 
be  refused ;  and  on  the  other  hand,  that  the  trial  Court  may  in  iu  discretion 
properly  allow  an  exception  to  be  made ;  and  this  is  the  conceded  principle : 

1824,  MUli,  J.,  in  BrafdoHt.  OoWtMM,  1  T.  R  Ifonr.  US,  118:  "  Neitbor  tide  ouirht  to 
U  permitted  to  giva  OTidanoa  by  pieeameal,  than  to  apply  for  inttmotiona,  and  air^n  to 
SMnd  and  add  to  hia  proof  until  by  repaatod  azparimantii  ha  thall  malca  it  eome  up  to  th. 
opinion  of  tha  Court.  An  adberance  to  theta  mlaa,  ganaraliy,  will  ba  fonnd  neceuvr 
in  aU  Courto  of  original  JuriadiotioB ;  and  without  tham  oonfuaion,  loti  of  time  »ud 
oaptioua  and  irritalde  eonduet  will  follow.  '  Wa  tay  ntntroUg;  for  it  wiU  often  be  found 
naoeataiy  and  proper  for  the  praaiding  Court  for  good  reaaoni  to  depart  from  thra 
to  attain  oompleto  Jnatiea;  and  wbara  they  ought  or  ought  not  to  ba  raried  muat  in  t 
great  meatura  be  left  to  tha  aonnd  diteretion  and  pmdenoe  of  the  inferior  Court,  and 
Uito  Court  for  aaeh  departure  ought  never  to  intarfere,  asoept  inluatiee  U  done  by  that 
d^artnra." 

MelXnald  ».  Mooia,  66id.  171. 176,  II N.  W.  J04 . 
ISSl.  lleComb  v.  laa.  Ca.  SS  id.  MT,  4g  N  V 
10S8;  ISIt,  Klnbal]>.  Bagnln,  86  id.  186,  S3  N.V 
I  Ml  ISSS.  Baailtaa  Bagnr  Co.  v.  Iowa  B.  Co 
S8H.S«4.a7S,»4N.W.4B7lS»3,  SUuev.  llnrU 
ib.  Ml.  666.  M  N.  W.  ISOi  1900,  State  r  Wricbt 
lit  id.  486,  84  H.  W.  »41  J  *"...•  1837,  VlSi 
*.Coai.,6I>Ma  S04.  tot;  1849,  Hondwn  r.  Rob. 
ineoB,  t  B.  Moar.  MM,  ttt  (if  h  ii  granted  to  oie 
partv,  the  othw  aaity  tboold  be  dlowed  to  im- 
pMldi)i  Im.:  C.  Pr.  It»4, 1 484  (after  areaiiKiii 
btgaa,  no  eridence  admitrible  except  bv  cos- 
teat)!  It84.  Fiyehe  9.  BHadoI,  6  U.  ait.  378 
(diterctioa  iatiitatad  (o  esitt) ;  I84S,  Thonai 
*.  Keaa,  10  Rob.  tO^  8t  (Code  mle  enforced) : 
IStt.  HiU  «.  Mnier.  7  La.  An.  681  (allowed  00 
tbefutt);  1869,  New  Oritaiu  v.  Locke,  10  id. 
780  (laaM) ;  itt.  t  1886.  McDonald  p.  Smith.  1 
HktpL  tt;  1880,  Rugi^  v.  OdBn,  70  Me.  m, 
tU :  1886,  State  ».  UmrOa,  89  id.  117 ;  .I/a.  1844, 
Vrdtigh  e.  Slate,  8  Mo.  606.  619  (here  allow- 
iacit  to  tha  praateatioB) ;  Nekr.  1  1879. Tomn 
».  Deaamort.  8  Nabr.  884,  888;  N.  C:  181(, 
KaUr  V.  Ooodbrtad,  9  Taylor  98 ;  1 894.  Williama 
V.  Araritt,  8  Hawka  808  (ditapprorlng  Krlljr 
*.  Ooodbrtad,  beeania  tbare  tbc  Sopreme  Coart 
interfarad  with  the  trial  Coart* •  dincretion);  1 851, 
State  e.  Rath,  It  Irtd.  881, 385 ;  Pa. .-  1 816.  Itaa. 
can  V.  MeCoOouh,  4  8.  A  R.  480  (quoted  <a>>ra); 
S.  C. ;  1845,  Ciddoagh  *.  Rbodna,  9  Rich.  76, 78; 
Tex.  I  Bar.  CIt.  Stati.  1896.  f  1998  ("  allowable, 
where  it  appaart  to  be  ntcittaiy  to  the  due  ad- 
mfaiittiatioa  of  Jaatiee  ") ;  1879,  Cotton  c.  Jonei, 
87Tax.S4:  R..-1897  Baehaaaav.Cooli,  TOYt 
16«,  40  Ad.  Mt. 


>  TothafolIowlBgeaitt.adlthottoftbaBeiit 
two  teotioM,  wUeb  wooU  of  oooiat  reeobnlaa  the 
taaa  priacipleotdia-  ioa  for  the  pieteottitaa- 
tion:  &VMrf.l8i6,Wallt*.  AtehtaoB,»C.AP. 
868,  868  ("It  it  better  not  to  lay  down  aojr  pa^ 
ticoter  rale,  bat  to  leave  h  to  tha  ditcratiaa  ofthe 
Jadge  who  triaa  a  aaatt,  aadar  tha  pafticalar 
cirennntancat" ;  Canada  1  1848,  Seribuar  r.  Me- 
Laaghlia,  I  AlL  879, 884 ;  1 886,  Doe  «.  Conaoly, 
S  id.  837 ;  Umittd  Stotu  i  Ala.  1  1883,  Hobbt  *. 
State,  79  Ala.  1,6;  1889,  Dyn  v.  State,  88  14 
at9.  819,  7  80. 167  (hare,  after  ehana  girtn) ; 
AriM.:  Bar.  St  1887, 1 761  ("ataaySmabefoia 
the  eonehHiaa  of  the  argaaent,"  tha  trial  Court 
may  "wbeie  it  appaart  to  ba  atcattary  to  tha 
dae  adminittratioa  ot  Jaitioa,''  allow  ondttiona 
tobatapplitd,  aad  prtteribe  tornn) ;  Oa. :  1880^ 
Bigeiow  r.  Toang,  30  Oa.  191. 119|  1873,  Bhos 
hart ».  Slalt,  47  U.»a»,  604, 607 ;  1888,  Blaekmaa 
V.  State,  80  id.  785. 791, 7  &B.  686;  1801,  Dae- 
can  >.  State,  116  Id.  846,  43  S.  R.  198 ;  1908, 
Jaektoiiv. State.—  Id.  — ,45a E. 904;  Haw..- 
1891,  BerUay  a.  Nocrit.  8  tUw.  838, 336  ;  IB.  .- 
1!!'  '.Tl!*?  f •  '^^  111  m.  68.1, 993. 13  N.  R. 
803;  1900,  Bolan  v.  PaoplM84  M.  838,  96  N.  E. 
408 ;  /mf. .- 1887.  Trttt «.  ^akia.  9  Ind.  994,  S97 ; 
I,8M.  Coatt  r.  Oragorr,  10  id.  349,  346;  1889. 
Stifji  ».  Oaman,  193  id.  939,  9-^8,  94  N.  R.  181 ; 
190(^  Rootk  ».  Rooth,  194  Id.  969,99  S.  R.  1017; 
'«•■•  iJM.  MeMaaat  ».  nnaB,4  la.  183.  887; 
1868,  Whader  a.  Smfth.  18  id.  964 ;  1867.  MeCo^ 
roiek  1;.  Holbrook,  n  id.  487,  491 ;  1871.  State 
c  Shaao,  81  id.  88,  tS ;  1880,  Kemarar*.  Boarata. 
93  id.  171,  179,  4  K.  W.  911 ;  1881,  Dariand  >. 
Roaancrant.  86  id.  Ill,  114, 8  H.  W.  776 :  1881, 
Smith  r.  Ina.  Co..  68  id.  487,  II N.  W.  541;  1884, 


H18M.1M0]        irriB  ABOUMENT  AKD  CEAaOK 


f  1880 

•«loo  wtth  »U  Court  wUt*«rto^Jui^l!^ 

low  what  triboool  I.  «,  oomi-unt  to  dlrid^T^      ^''  "  **  »«*•»«•*«  h«  dM. 

MW  tMtimony  te  nqoind.  or  what  nJt  n«l  w!^   .^  i*"*  "*  •**»•  <*  **-  C«>»rt  wlwt 

l.«7i«»Iwporto.ll«w.^  Cto^n^nXT"^  »R«d  y.t  tht  it  would 
W|"»fc«dyortI.  .  .  .  lfitta«^oSr^''^f5r°'''^^''«''»'»tl.o 
taoUoMd  ■•  •  hfri  rlAt  in  one  S^t  »I*^     "^^  •" ««riUoii ,  Md  if  it  mo, 

th.  tribunal  proceed,  to  deUbeiSe  VnTeJilt  "  "^  ^' ^  when 

M  j..ti«,  blow  tlHTjidgo.  in  tt^  «L°l,T!l°«l'°  ""» *"«  »'  P««««*  -«!  00.0. 
n»  during  til.  ti«.  JX  to  pSl':?J^'J°' ^P'°r!'«'«  i"  b.»»«f  of  th. 


but 


— ~t  .   ».  B.  nonr.  iis:    iv   r 


11      i    •"'^~'  •>»  oiiow  a  witOMi  to 
«1»  hfll  of  exoMloo,  i.  improper.  t>«  m  beiJ 


oooduir*) 

w.  v..  mm: 


■  mpwtwM);  laar,  BOmr  ».  Jamiioo.  ts  id. 


*H«oo  by  Court' liJilMiriS;;^",. 

Wh.ro  ■  «»•  <•  nifia^  to  •  ^iirt  ,ilb„g 

.h.  p^"' «2.or  of  .h«_d«u.,^$::^ 


8M» 


^^^*.iiQ^i^:^3^.^5j;^ 


gi.'u:'tr,2s;x.ssi, 


(C«AF.  LXIII 


I  iNO  obdh  or  ivn>iKCft 

■OMOfWMialUBMtfMidantlMIWlofllMjwIlHI  •  TImI  MMHlBff  to  tb«  cOBnw 

of  fimMm  md  mmmb  JmHm>  btfafi  tkMB-ta  iMr  Mfwal  CoaH%  «poa  irUl  by  jun, 
M  loMf  M  Mm  priMMT  li  a  Uw  bar  Mrf  tk*  Jvry  Ml  mbI  sw^ri  Mm  M»  msy  (it« 
IMr  otUmm  aM  mmbIm  wttMMM  to  diMOMrtmli.'" 


17M,  Mr.  Bimmd  Mm*t,  Biyrl  ol  CwMiOtlw  d  Ho—  «l  0— eai,  Debwtt't  Hh. 
tofjr  a<  HMtiaci'  TrW,  17W,  FMn  VII,  foppl.  zxxvU  i  >•  Toor  CoMuotllM  otiwrvM  lU 
if  Mm  nilM  mhUk  rMfMt  Mm  mInImm  of  Mm  avUtMO  ■*•  (m  Mm  grMt  U«rv«r>  oa 
wImm  ooHMri^y  «•  itoad  aiMrl  tkagr  ort)  m  wun  thao  rataa  ol  OMTMdnM,  mucli  mor* 
art  Mmm  MbordtBato  raka  wUah  tagalato  Mm  erdar,  Mm  oMMNr.  aod  Um  tioK'  of  tb« 
amiB|iMiat  TImm  art  pwoljr  arUlrary,  wiiiMat  Mm  ImmI  kImmmb  to  any  AieU  priii- 
•iph  la  Mm  aatora  of  Mdagi  or  to  aay  mMM  wasim  of  Jariaprateaa ;  and  oon«'<iueiitiy 
aro  vartabl*  al  OMtjr  iaataal,  as  Mm  ooBfi«iia>M  of  Mm  oaaH  aay  raqair*.  We  admit 
that,  ia  Mm  ordar  of  mmo  arraogamnt,  Mmto  it  a  difluoaoo  botwaaa  •unlustiou  o( 
vUaMioa  ia  oiM  an4  «ro«-oxamlmtion  \  aad  Mm!  ia  gMMral  Mms*  irTtnl  putn  m 
proporij  oaat  aaaordiaf  to  tbo  ittnalion  of  Mm  partiw  ia  tiM  «hmo.  Bat  Umn  neithir  it 
■or  «aa  bo  aay  froobo  rolo  to  diisrinriDato  Mm  0001  booMia  botwosn  •uminaiion  ud 
woMotaMinatteo.  80  as  to  MaM,  Mmw  ia  aiiiMarliy  ■owo  BMJt,  bot  a  limit  btrJ  to  ti; 
Mm  only  ooo  wUob  eaa  bo  flaod  with  aajr  tolsraliia  dogroo  of  prodaioo  i*  when  tlis  judgti 
aftar  fidly  hoarinf  aU  parMM,  ia  to  ooMidMr  of  Ua  vonUot  or  bio  MBtOkiOO." 

I 
NoTortholaia,  ban  too  it  may  oocar  that  evidenoa  ezeoaaUj  omitted  at  an 
earlier  stage  may  be  booeetly  o0Bied  and  justly  receired  without  unfair 
diaadranti^  to  the  opponent  In  nopect  to  the  danger  o(  such  an  excep- 
tion, there  ia  no  radical  difference  between  the  {weeedia^  eitnation  and  the 
present  one ;  for  the  ebief  danger  lies  only  in  the  opponent's  dismissal  of  his 
witoeaoes  and  in  the  unfair  use  of  hints  derived  from  the  aigument  uf  cuuo- 
sel  and  the  judge's  charge.  If  ar  exception  may  be  allowed  after  tbnae 
atagea  have  been  reached,  it  requires  no  stretch  of  principle  or  of  policy  to 
allow  it  in  the  present  stage.  Accordingly,  it  is  generally  agreed  that  the 
trial  Gout,  in  ita  discretion  determining  the  exigency,  may  exceptionally 
admit  OTidence  at  this  staga' 

9  1881.  After  Tordlet  ■aaaatea.  It  has  nerar  been  supposed  that  after 
the  rendering  of  a  jury's  verdict  at  common  law  the  admiasion  of  further 
eridenoe  would  be  justified  by  any  exigency.*  In  Chancery,  however,  when 
the  jury  are  merely  an  advisory  body  whose  report  on  qnestions  of  fact  does 
not  form  a  part  of  tiie  judgment  not  Und  the  Cihanoellar  in  his  action,  the 
cause  may  of  course  in  his  discretion  be  furUwr  investigated  by  him,  either 
by  rejecting  the  verdict  entirely  or  by  supplementing  it,  and  the  admissiuu 
of  other  evidence  after  receiving  the  jury's  verdict  is  therefore  allowable  if 
he  considers  it  necessary.* 


*  I«S0.  HaU.  PL  Cr.  n,  S«7  (at  lbs  Joit'i 
rMiMK):  I7«7,  BaUw.lWlaatNidPria^SOS 
(mum)  ,  lass.  llndowt ».  Ibs.  Co.,  S7  U.  ST, 
>»,S«  N.  W.SSl  (~aluytiiM  bafenrwdiet ") ; 
IMI,  MeCosib  ■.  Im.  Co,  as  id.  S47.  4S  N.  W. 
loss.  Ma«> ;  ISIl.  FuUl ».  FiM,  t  N.  C.  Uir 
Mntn.  MS;  ISSS.  Van  Hom  r.  Ratabolt.  S 
Coldw.  ISO.  141  (HuMriag  hi*  milMony) ;  IMS, 
Umm  ».  rulMMi.  IS  Vi  104, SOS,  Sll,  10  Ad. 
•M ;  IMI,  LiriBfMoB  ».  Com..  7  Orau.  SSS. 
Compart  lbs  eaMS  dtsd  ia  tbo  pcwtdiag  ato- 


tioB,  o(  «Ttdsat»  aStrtd  attar  rabniiMioa  to  * 
Conrt  littiut  witboat  •  Jaiy. 

*  A  ladkal  aad  parnai*  luefal  expodienl, 
balpiac  to  SaxibtUtr,  bat  b<«D  inaerteil  into 
KHBt  Caaadiaa  aodtt:  Man.  Rer.  8t.  IMI, 
e.4aItaIaSS4(Hb8  0DtRBlt549);  OotRalei 
of  OmM  ISS7. 1  »4S  (nda  for  aUowii.z  •  m- 
diet  to  bo  itadMtd  coaditioaallT  on  •abMqiiHt 
■toaf  of  a  faet  otatttad). 

*  iWI.  ClMar  *.  Lord,  S7  CaL  413, 4K, 41^ 
tsFae.4SS. 


N  Ii«-llOO]       BUlUHATIOir  or  lAOB  WITNm  I  iM, 

A  9IA0U  or  SzAimrATmr  pog  nn  IirwrnwAi.  Wmwm. 
Ftie..  itk^M>m  tht  both  o.n«ot  So.  i^Z^ t!!^  J^^'^ 

mIM  oboM;  thia  pka  wouU  i*,!.-.  »k-  JTi  ^       •"  ^^^  questioiw 

md  to  th.  «Snro7«JfSr  *?• 'S"'r»  «'  '-Wotio-  "d  would 

>%  all  the  origin^  witoZ!  to«S./ J^Jr^'        ****?'  ^'  »'>•'*  "•«»- 
!*?„.-«„«*«  «'"•*,'"*'>"•«.  togetber  with  hu  own  additioMl  one.,  with 
Ntioterruption;  thia  plan  would  avoid  all  oonfuiion  dulTVi^  • 

pMty'i  mt«niption  of  the  order  of  que.tioM  h^t  k  Ufu  :     ^  °PP^'"« 
fwoo  which  ariaea  from  th7M^ZTjT^\  ^"  *""*«'  »•>•  "»»- 

tl-nlhe  other  P«ty.  i  X  01^^  i^K'u     •""!'  »t«'™Ption.  and 
«d.llowedtopS7j;hq  t^tiorMl-^^^'"^^^^^         »*  T*!-"^ 

tkii  plan  aToidi  the  Mt«n«T7  -!!.'.•       .^*"*"  *"""•  '"»•  aJW; 
^      •Twoa  the  extieme  of  conf««on  doe  to  either  of  the  above 

-..I'^tSiSS^JlJi^;,:?^"  f ^^^    «•= "'*'  'o^.  «- 

■»  Mtbod  i.  to  b.  nbit.MJLr.r!!.iii       ^  »"«'»««i«Wj  to  b.  ele««l  up.    The 

^"rr!i;:X2on'thrn:T^\r^    -  '-^^^  -»»» 

»itneM  anTor^r!Sl,  K    ^T  '.'"1°'  P~"'  '°  *•>*  •«»°dli''«  o'  each 
Dotb  paitiea  before  Iwljavea  the  atand.  and  thoa  aecarea  the 


Ill 


OKDiK  or  ITIDIirOI. 


[Cur  Ulli 


trn'n* 


.'*  i' 


ooootatnUd  attmlloB  of  Um  triboMil  to  tho  tlgiilloaaot  ol  hia  Itwtimony 
M  a  wbolo  ud  tbo  bMiiag  of  hit  gMmtl  eradil  on  hta  wbola  tMtiui<«r. 
Tbto  gMwnl  pvipoM  ud  tpMl  of  tho  eomaoa^w  aaUiod  will  Iw  .,f  io,^ 
potUiMO  in  Mtikiaf  to  Mho  tbo  noolMMWiod  probkm  of  the  Mop«  o( 
onm  onHiiBMitoii 

Tbu  tbo  <|«ottioM  that  uk»  for  oooaidaratioa  iavolvo  OMinljr  the  fn- 
prioty  of  oxcoptioMllf  aUowiiig  •  Moood  oiMaiMUioa  hj  oitlMr  party  whik 
Um  witiMW  ia  ttill  on  tho  •tand,  and  of  allowii^  hia  raoall  aftor  hu  bM  l«ft 
tho  atand  wbon  tbo  partioa  bar*  oaeo  daelarad  thoir  oxaminationa  endt-d,  u 
wall  aa  of  dotonniaing  tho  aUotmoot  of  tt^ca  to  tboao  Tariotu  lUgvg  uf 
oiaminatioii.  Tho  atagoo  bmjt  thorafoto  bo  groupod  andor  the  fulluwing 
haada :  1.  Original  Call :  «.  Dinot  oxaminatioa  ;  b.  Craaa^xaminatiou ;  e.  Re. 
dinot  otamination ;  d.  Ra^roaa-axaniination ;  «.  Subaoqnent  examioatioDi ; 
S.  Booall :  •.  for  ditoot  oiaminatioa ;  h.  tat  oioaa  oiamiiiation ;  3.  Ke-recaU, 
for  aithor  party. 

1.  eUffiati  OfelL 

1 1883.  Pit— t  WaaailaaWin,  tmtmmaii  PwMat  to  neaaiwua.    Therein 

in  gonoral  no  detailed  mlea  limiting  the  topica  appropriate  (or  the  diiect 
examination.  Tho  party  at  that  time  puta  in  the  oridMOo  oonatitutiDg  hii 
own  eaae ;  bat  tho  mleo  that  afTect  him  tborrin  have  refarance  to  the  »u^ 
of  the  eaao  atkigo,  and  not  to  tho  atage  ct  examination  of  the  individual 
witnoaa;  aooordingly.  all  the  mloa  already  dealt  with  {ante,  }|  1H69-1872), 
though  they  find  naoal  application  during  a  direct  examination,  liave  do 
eaaential  oonneotion  with  it  Furthermore,  it  ia  of  oonrae  expected  that 
the  lint  or  direet  examination  will  be  utilised  (or  obtaining  all  that  the 
witneaa  knowa  in  the  party'a  favor,  ao  that  no  (nrther  examination  will  be 
needed  (or  the  aame  party ;  and  thia  aaaumptiun  ia  tho  foundation  uf  the  rales 
that  apply  when  a  ro-direet  examination  (poti,  |  1896)  or  a  recall  (pott, 
f  1898)  la  deaiiwL 

There  aeemato  bo  but  one  rule  diatinctiTely  afliwting  the  direct  examination 
aa  auch,  namely,  that  iu  proving  a  doeumgnfs  mmmMpm,  the  doeument  must  be 
formally  put  in  evidenoe  and  read  to  the  jury  h^on  the  dou  o/  the  dirul 
txaminatiom  of  the  proving  witneae ;  otherwiae,  a  party  might  unfairly  poet- 
poiie  putting  in  the  document  until  the  witnoaa  bad  left  the  stand,  and  the 
opponent  would  thua  be  deprived  of  the  opportunity  of  orosa-examining  the 
witneas  aa  to  ita  oontente.'  Thia  rule  u  in  spirit  akin  to  that  already  noted 
(ante,  §  1858)  requiring  the  document's  exhibition  to  the  opponent;  and  it 
may  profitably  be  compared  with  the  rule  (or  documents  proved  on  croea- 
examination  (po^,  {  1884),  the  rule  iu  The  Queen's  Case,  (or  documente  oaed 


*  Thia  rak  has  kMB  UM  dom  ia  oalj  a  few 
tafiadietiooi,  bat  It  dawra  widw  aceMtaBce: 
Ark.  Stali.  ISM,  I  IMS  <U  a  writiu  te  "  ararad 
bjr  Um  witOM*  aad  aUowM  hj  th*  Coart »  mnat 
b*  raad  to  thajar;  bafon  biatMtlnioar  lacloMd : 
otbcrwiM,  U  awnut  b*  iMd  ankn  ti»  witoaia 
ii  ncallMl ") ;  CaL  C.  C.  P.  187i^  1  M»4  (wriiinic 


prorad  br  a  witaaa  *  nut  be  read  to  tin  jiir 
bafora  hfa  Hatliiiiiy  k  daaed,  or  it  cuBiwt  b« 
taad  axcao*  oa  iwaUlinR  tha  witii«iw ") ;  lib. 
Rar.  St.  Iter,  I  aOSS  Oik*  Cui.  C.  ('  P. ;  WM| : 

Or.  c.  c.  P.  laea.  |  au  (Uka  Cai.  c.  c.  r. 

|10M). 


34«0 


WinriH  QM  ORIOIKAL  CALL 
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HllfS-lfOO] 

— —  ^...^  J  JJ^ 

1 1884 1  ■■■■■ill^^Ty-,,^    ,^.^ 

«( A.|.y  th.  WMk  poinu  of  the  tll^^  "r^.  »  orfer  to  expo-  with- 
W  do.bt«l  that.  ujTn  the  l™r  olTnTt^u  ""•     ^"^  *'  -"  ''"^'r 

awn  t»    Oonrenelv  th«  p.11i„-  L-  "f""*™  ."'»»  Wrnew  Memi  to  re- 

kJkTght  oot  until  Shert^^  o^/kJ  T^»''^^<«^  «"»  i  n^t 
w««»th.oppon«.thr«rS"t;?!J^„^,:^  But 

kter  claim  thT  priyi]»^Zti?nl*n.  '"^•''.''"^"nin.tioii,  he  mtj  not 

««j-.U«.„„t^.Xth?S"£u^tol-;.iL^  -pecti.  c«^ 


5*;^  U'hi  ?b.T«o"-  r^^  .-..-ftis 

u 


»t.4«r  '•  "•••**  M  ft  C  IW, 


M87 


(til*  pi 

lb.  49  (th«  plaiotlir  bninm  ntoatita^^f,^^ 
•jMMce  rf   thjU  coot«ti  at  tht  rtur..  ,2 


11884 


ORDBB  OF  ETIDSNCE. 


[Chap.  LXHI 


\W'~> 


aame  u  in  tbe  eue  (ante,  §  1888)  of «  docoment  piored  on  direct  examiitap 
tion;  and  the  onlj  oonoeiyabk  (Init  hardly  raiBoient)  groand  for  distiuc- 
ticm  ia  that  in  the  present  oaae  the  witnesa  is  under  the  calling  party's 
control  and  maj  therefore  be  kept  in  oonrt  for  a  proepeetiTe  re-ezamination 
when  the  croa»examiner  shall  have  later  put  in  the  document  Where  the 
document  is  <Hie  containing  a  »df-c<mtnid%ctory  ttattmmt  uied  to  impeach 
th*  witnt$$,  it  seems  that  this  result  is  indeed  reached  by  the  rule  iu  The 
Queen's  Case  (anie,  §§  1260).* 

§  1886.  r«Mac  ia  One's  Own  Oaae  on  Oroa»-lBuiUaatl«i:  (1)  Orthodox 
Sale ;  (2)  VMeral  Koto.  The  great  question  that  arises  as  to  the  scope  of 
the  cross-examination  is  whether  the  (^ponent  may  upon  the  cross-examina- 
tion elicit  the  witness'  knowledge  as  to  /aet$  that  eomtiiute  part  of  the  op. 
pon»He$  otm  east,  or  whether  he  is  confined  to  the  matters  already  dealt  with 
in  the  direct  examination  or  at  least  to  the  topics  connected  therewith. 

(1)  In  England,  and  in  the  United  States  down  through  the  first  quarter 
of  the  1800s,  thjie  was  apparently  l^ut  one  view  upon  this  subject.  There 
seems,  indeed,  to  have  been  no  question  at  all;  so  that  in  English  judicial 
opinions  an  express  statement  of  the  rule  is  scarcely  to  be  found .'  That 
rule  —  which  may  be  termed  the  orthodox  one — adopted  the  former  of  the 
above  alternatives : 

1899,  Smthtrbmd,  J.,  in  FVton  Bmik  j.  Sk^gbrd, »  Wend.  48S,  489 :  <•  When  a  witneai 
hat  bwn  iwom  in  eliiof,  Um  oftpotito  pa. '  may  not  only  erow-examine  him  in  relatioD 
to  Um  point  whioli  h«  was  eallwl  to  prors,  bat  b«  may  «sainin«  him  m  to  any  matter  em- 
biaoed  in  tlia  iawi*.  Ha  m»y  sstablidi  iiia  dcfanca  by  him  withont  calling  an;  otlxr 
witneasM.  If  ha  is  a  oonpoUst  witnaas  to  Um  Juiy  for  aiiy  pwrposa.  lie  is  so  for  aU 
parpoaas." 

(2)  But  in  the  year  1827,  Chief  Justice  Gibson,  of  Pennsylvania,  in  deal- 
ing  with  a  related  point,  chanced  to  remark  (without  citing  an  authority), 
that,  as  the  ordinary  rule,  the  cross-examining  party  should  not "  prove  his 
ease  by  evidence  exteaoted  on  crosa-examination,"  and  also  that  a  witness 
may  not  be  oroe»«xamined  to  facts  which  are  "  wholly  foreign  to  what  be 
has  already  teatified ": 

1887,  CHUim,  C.  J.,  in  BBmottr  v.  BweU^,  W  a  ft*  E.  78, 77 :  «•  A  witnem  may  not 
ba  croea  examined  to  faota  wliieh  an  wholly  foreign  to  the  points  in  iaana  (and  I  would 
add,  to  what  he  has  alrwMly  teatiiled)  for  the  pnipoae  of  eontradieUng  him  by  other  m- 
denoa.  ...  In  ordinary  easee,  the  witneaa  may  be  croaa-examined  by  the  pwty  adrerM 
to  him  whoae  witnaas  he  ia  at  ^  time,  and  eren  then  only  to  diaeredit  him  or  to  bring 
out  aomething  aqipoeed  to  be  withheld;  .  .  .  [bat  thia  ia  anbjeet  to  enlaigement  in  the 
Conrt'a  disention  in  qwdal  eaaee],  and  for  myself,  I  wonld  not  withont  further  con- 
■idmration  pronoanm  the  exweiae  ot  the  diaeretion,  depending  aa  itdoea  on  circumstances 
which  cannot  be  folly  made  to  appear  in  a  court  of  errwr,  to  be  a  legitimate  subject  of  a 
bill  of  exceptiona.  U,  then,  a  party  may  not  prove  hia  oaae  by  eridence  extracted  oa  a 
oKMMxamimrtioa  after  he  haa  proposed  Us  eaai  to  the  Jniy, « /irtMn- he  may  not  do  w 
before." 


*  Coaipaie  alae  the  otharnlm  aa  to  deea- 
mnti  (flirt*,  H  ms.  ISS8),  aad  the  nde  for itM*. 
UV  Ai  Jteumtnl  to  Ma  tfpmmt  (aad,  |  ISII). 


^SeethaBag&h 
H  ISSl-ISSS. 


^jring  it,  pi^ 


HlMMiKK,]    CROS^EXAMININO  TO  ONE'S  OWN  CA8R  ,  ,,«, 

T^CTj^^j;^!rJ;;^Y''^^7^o  „e.n.  consistent 
i«n«p«dktedby  thegwrChieflE  ".P?"""*  *^*  *°»W  have 
^ti^  .t  the  time  «X^„ri  ^^J  ^  mo  'm  r^*^  ""  ""^^ 
ip«king  Mt*r,  uad  also  without S„  7^-  ?  ^'  ^'-  •^"'*^«  8»«y  (•!«> 
down  in  the  Federal  SummrcS'^J^*^^^^  found  to  lay 

.Ughtly  diffemt  phraswC  l^dYffeL^*  "'  '^","  P"'J«'*'  t»»°"8»'  of 
»o«  than  anythSigXT'int^iS^r'  '"'^•''''•»«".  ''"ch  has  wrved 
Itted  by  the  lined  FS^JTjid^Xi!^^^^^^  («l'"^y  unantici- 

Thi.  rule -which  may  be  2S  the  fT  ^r',""' Jl  ""^  j"'^'''^"""- 
J«tice  Story's  .pon«,rship  it Tt  iu  Jocl^^^"^  ?'«'  ^r""*  *^""8»'  ^r. 
cttwncy- was  a.  follows:  *"""*"  •""*  <»*'**^«d  its  wide 

1840,  Slarf,  J.,  in  PUtadtUkia  Ir  T  It  n         «  • 
««tacontRrr«v^,„X:;i»,y-^<^^^^  "[The  an- 

-U«.gl.  ~>««i««  lot  .igbt  of  in  our  ^  ^Jt^tri^S.'V*"  '^"  -Ublah^ 

state,;  for  there  appear  to  KTLf  J^.  Iw"*  "'^  **  "'  *"»«  United 
™.ia)no  other raCtoVaHfr^,"  f  S'c'f^^Sir^,"  ^•'""•^^■ 
1.  uoertainable  horn  prior  rulinm  m  half  a  i^Iln  •  •  ^^  ^'^"  l^*'**' 
mlu-rmony  with  the  orSodox  EnriiS  JzJ  ''°«".J«™d»ctions,i  had  been 
ti«Sto7VMmerely^BX«OT^  f »  »  P«»ible  that  Mr.  Jns- 

--.ll».of  the  p^  at^rm:;trrnSer.e^-J 

H.U.  not  to  aay  „..  ^ ,  ^^^^^;i-rH4!:?;r  ^i^ 


I  188S 


OBDER  OF  £VIDBNC£. 


[Chap.  LXIII 


wriM,  Md  •  plkiatilt  wMninM  only  m  to  on*,  th*  dtfandaot  may  efD«-«zaiii!ne  to  tht 
■MM  point,  but  oaanot  main  na«  of  nieh  witn««  to  prove  •  dUEoaDt  faet."  * 

The  pxactioe  at  ciunmon  law  at  the  time  when  the  Chancellor  spoke  doeR  not 
bear  him  out  in  his  sssertion  ;*  nor  can  his  authority  to  speak  of  the  com- 
mon-law rule  be  regarded  as  weighty,  for  his  experience  at  that  bar  had 
been  comparatively  scanty.'  So  far  as  the  practice  in  chancery  may  have 
seemed  to  Justice  Story  to  have  a  bearing,  it  was  hardly  fitted  to  come  into 
competition  with  the  common-law  rule  as  a  claimant  tat  favor.  The  rule 
in  chancery  was  indeed  apparently  what  Lord  Hardwicke  declared  it  to 
be  (though,  oddly  enough,  there  appears  to  have  been  no  other  ruling  than 
his  own  during  the  course  of  a  century).*  But  the  system  of  cross-examina- 
tion in  chancery  had  long  been  notoriously  a  failure,  and  was  already  practi- 
cally abandoned  as  a  weapon  of  defence.*  It  was  therefore  singular  that 
Justice  Story  (if  indeed  he  was  thinking  of  the  chancery  rule)  should  not 
merely  have  deviated  without  precedent  into  a  practice  having  in  this  re- 
spect conditions  peculiar  to  itself  ahd  differing  radically  from  the  common 
law,  but  should  have  gone  for  guidauoe  to  a  system  of  cross-examination 
which  had  for  a  generation  or  more  been  stunted  and  devitalized  In  any 
event,  the  rule  thus  presented  by  him  to  the  country  at  large  must  be  re- 
garded as  a  sudden  innovation  upon  the  hitherto  genend  and  accepted  practice 
of  the  common  law,  both  in  England  and  in  the  United  States.  Whatever 
its  later  currency,  it  came  before  the  profession  at  that  time  as  an  interloper, 
with  all  the  weight  of  experience  against  it  It  was  bound  to  justify  itself, 
in  reason  and  in  policy.    Whether  it  has  d(me  so  may  qow  be  considered. 

§  1886.  ■«»•:  OfiflBal  Torm  of  the  FMetal  Koto;  TUal  OonrVa  OiMn- 
tton;  Cm— •■raiiilBer'a  own  AmnuMrm  Cms  netaded.  Before  considering 
the  respective  policies  of  these  opposing  rules,  it  is  necessary  to  keep  ia 
mind  that  in  their  original  form  they  wer?  never  pnt  forward  by  their  eminent 
sponsors  as  anything  but  rules  of  customary  and  n<ninal  practice,  subject 
always  to  the  general  principle  (anU.  {  1867)  that  the  trial  Court  may  m  \k 
diterttion  allow  «xeeption$.    Chief  Justice  Gibson,  the  very  progeuitor  of  the 


*  Tha  aaiM  Jadsa  b  aliawhare  nportad  aa 
foUowa:  1743,  L.  C.  Haidwieka,  in  VViUaat  ». 


Dodamaad,  1  Atk.  514  (laid  tluU  ■•  wbanvw  at 

law  tba  party  caUf  a        " 

wicaaM,  tH  othmr  M»  u»j  eron-axaariiia  him. 


law  tba  party  calif  apoa  hi*  own  attotaajr  for  a 
wicaaaa,  tH  othar  Mm  nav  eron-axi 
bat  that  naat  ba  obIj  rdaUra  to  tba 


*  ISS7,  Oiaalay,  EriitaiMa  in  Gqaitjr,  M, 
Bota  CCroa^asamiBatioo,  except  on  thU  point 
[to  endit],  baa  hllaa  nrj  much  into  diwue  "I : 
naBMT,  V.  Cqaoted  ia  Greder,  ubi  npm,  75 


ter,  and  not  ai  to  other  poiata  of  tin  caaaa 

•aaily  < 
the  limited  effect  of  tba  widTar  g<  tba  luivilaKa! 


bat  thia  ia  expl^nd 


'  eaoafh  aa  itatiag 


("Tba  glariag  defect  ia  the  iyatem  o{  tikiu 

erideaca  ia  ebaaouy,  and  that  which  renden  S 

iBaaOdeat  for  tba  alacidatioa  of  troth,  ia  the 

total  asdaaiaa  e(  aaTthing  lilie  ao  elfcctin 

eroea-araniiaariow.    Kaeb  party  in  ij^onuii,  not 

only  of  what  At  witntrnm  m  the  other  <i<l« 

bare  aaid,  bat  of  what  they  hare  he«n  etlud. 

In  each  total  darimeaa,  a  croes-extminetioD  b 

,      .""  -—  ""7  ""^  y""  "  »o«  common-     aaldom  atteaatad;  tin  moat  experienced  pnw- 

Ji'  ^'i*??  ^^y^^f  •*•  «l»»e«7  b".     titiooaia,  I  b^ara,  rMxaamand  it  only  in  . 

than  Chief  Jaatiea  of  tba  Kiag't  Beach  (mainly     where  tba  witaaaa  ia  oaa  whom  it  wonld  be 


"1'if' 


poit.  I  1SS4). 


tba  later 


tbare  can  ba  no  doabt 


wbatarer;  aeeM  lS9I-l8W,part. 

*  Ha  waa  oaly  tbiaa  yaara  at  tba  comnwn- 


IbeMc- 


in  criminal  eaaea^totbrea  ywra  i  awl  bad  haw     aaaaiy  or  Mdaat  to  bare  axambied  hi  chirf; 

ij  laaeaatbaeaaaiBation  in  Chiacen 

jn    BaBUr.      no.      end        m    tnmmm  » 

DanieU.  ChaacMr  Pleadii 
MS,  du  ooly  thia  caaa  of  ' 


foar  yeoia  Lord  Chaneallor  in  I74a 
'Orader,   Eridaaoa 


aaaaiTi 

.  .  .ttbia] 

in  Sqaiti%  sa  aad  a  mare  tt^mU  noceediac,  and  little  be«« 
ins  and  Praetica,  I,  than  arideaea  hf  affldariff.  Compare  tbeia 
B(y  •.  Stewart.  thoritiaa  dtad  aaM^  |  ia«7. 


9iW 


H186M900]    CROSS-EXAMININO  TO  ONE^  OWN  CASE.    :        ,  i^r 

Ftdenl  rale,  declared  mdically  that  he  "  wonM  ««♦  ^tu    *  t  ^.. 
tfkm  pronounce  the  exercise  of  thedLJJ^A      ^.^™*  '"*''"  '^""**"- 
«.n»tono..  which  cannoT^  fair  .JST^?'  '^'P*?''"'*  "  ^*  <>°*''  "PO"  «" 
.fcgitimau  .ubject  of  a  biU  of  excepdo„^TT  p  ~"*,°'  ""''  '^  »^ 
•  Federal  Supiemrj^urt.- the  two  m^t„„t.M  ^'"'•yl^nia  and  the 

thk  contrelling  princirie  of  dLIZI^!  °«t«bljr  a«oc.ated  with  this  rule  - 

«>.ph«uxed.'    ll  thisp««  fomof  SeL    'r/r.*^  **"'  '^"  "P^^^ 
uses,  which  have  been  bv  ijjr^hl.  •         .    '  ^}^°'  *••'  '"PP'^  disadvan- 

re'nforceraent  oUhe  iht  «rr«tl?'"  '"'  '"!!,'"'  "  "'"''-« 

.«..  and  .«,  of  ten  be  prac  JcaTl^inrbr^Ct^^^^^^ 

r.T  xtaVeTni:  iis^f'"  ^"'  obviaJSJer:^;:::!^^ 

(oondation  for  the  usual  ZttK-  ?  '^"  "  ^**"  ■"»'*«<*  ^  »»  the 

But  unfortunate^  trrLme  o^lifi.S.''^,  °'  ^'"^""^  ""*«'  «'  -'«»«"«'• 
the  rule  as  an  iniXwe^rt  Jf  ^  k  '  T 1*"""^  ''J' »''«  ^^«»t«"  «' 
fonowe„      atle^nr.C-ai;:^-'^^^^^^ 

faquentthepoeeibiliSsfnir    ,  k     '""P''"""^  "«»  made  actual  and 
J.«hthe,w.renotinhere^ttr^ro:^S^^^^^^^ 


eminent  judfles.  Gibeon  and  Mt^™   -i.  ,         ^^  that  both  of  the 

"Sea.  which  m«t  te  reSjnS  wS  i^  *  «P>P»»f»^«  of  special  disad- 
th.  tiTrule.  u  «^^  ISS^S.^  »  we«hing  the  respective  policies  of 
"k (set forth^irr liStrt^J^  .^^  T"'"*"  •8^"'  *»>«  Federal 

— «  •"»  nasons  upon  which  the  rule  is  supposed  to  b« 

*  8m  th«  dtMioM;iMt,  I  ISMl 
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foandad,  attratioii  ia  attneted  by  tW  oiieomttaooe  that  the  greatest  names 
an  found  aa  expoaiton  ol  (he  naaona  againat  the  rale.  The  beat  that  can  be 
said  on  behalf  vf  the  rale  aeema  to  be  contained  in  the  following  passages : 

184a,  GOmm,  C.  J.,  in  FIcfd  t.  Amm«/,  M  W.  ft  8.  75, 76:  "Tha  diflonlty  m  to  find 
anMonforthoMEii^idideddoaavliiehholdthepartytoadUhNiiteoaiM  and  allow 
tliewitDMitoUanMMSMiiiMdtoevwTtisnMMUoawHbinhtekMMrtodga  in  the  I.uhI. 
of  UMpMtjwhobtrataomptlUtoMaiUm.  TU.  worid  iMiB  to  he  £orei.M.  t«!u« 
Md  ol  a  ero»«niiiiaUioii.  wbieli  te  not  to  (i**  Um  party  an  adnuitH*  In  the  maimer  of 

iotrododng  tha  «Mta  of  hi.  eaMj  but  to  t«t  th.  cwdiW%  of  tha  wltooM  M  to  vhat  he 
baitartifled;  .  .  .  and  I  may  add  thai  to  lamwd  a  par^  with  the  pririlMe  of  putti,,, 
koding  qnMtioM  for  bringing  forward  a  bnueh  of  hie  eate  oat  of  ordw  would  reward 
him  for  throwing  tho  aanaa  into  confnaion.  Wbm  tha  twtimony  of  m  witneu  is  required 
to  eataUiah  a  faet  whi«^  ia  part  i4  the  defence,  it  is  adietata  of  juitioe  that  no  adv»Mt»!:. 
be  giTMi  to  oiUMT  party  in  tha  manner  of  oUeiting  it  Bnt  a:  adnuitage  b  iu  truth  giv7n. 
and  for  no  adequate  reaaon,  when  a  party  Is  aUowad  to  bring  out  We  part  of  the  ewe  hr 
etoeaa»aminarion,  merely  baeauM  tha  op|>&!:te  party  bad  been  eompelled  to  call  the  wit- 
neaeinthtflrrtinetonea.  .  .  .  It  would  U  better  to  any  that  aaeh  party  should  call  the 
witaeea  to  aarve  faU  turn,  and  make  him  hia  own  for  tha  tima  being,  than  to  enUngle  the 
joatioa  of  the  eaae  in  thoea  diatinotioaa  wfth  whkk  the  Sogliah  Jodgea  have  surrounded 
it.    A  plaintiff  may  be  eompelled  to  eaU  the  defendaot'a  prineipal  witnem  to  tome  matter 

of  formal  proof,  and  it  ta  aaay  to  aae  that  the  justice  o£  the  eeae  would  not  be  tiromoted 
by  allowing  tha  defendant  for  that  reaaon  to  braak  in  on  the  plainUra  order  of  proof  hr 
Intrwiacins  Ua  defaaoe  and  elidting  the  toatimony  in  aunwrt  of  it  by  leading  question.  •• 
1838,  Boom,  J.,  in  PiopU  r.  Htrtm,  4  Mieh.  67.  82:  "It  ia  eertainly  deeirable  not 
to  mingle  up  and  time  confoaa  the  teaUmony  of  tha  oppoaing  partiaa.  If  the  plaintiff 
Int  preeento  aU  hia  teatimooy  which  bo  eonsidara  ueeeaaary  to  aupport  his  esse,  wiihont 
allowing  the  defendant  at  the  same  time  to  offer  a  part  or  aU  of  the  teetimonv  upou 
wWoh  he  Mliee,  and  then  the  ^'r^ndant  preaento  tha  aridenaa  whieh  properly  (wrUinsto 
hia  defeaee,  tha  Una  (rf  aeparation  U  well  kept  up.  No  oonfuaion  b  likely  to  follow;  and 
the  jniy,  if  there  be  one.  wiU  be  ieaa  likely  to  faU  into  mietakaa  or  to  overlook  materinl 
faeta.  Nor  do  we  aae  any  ol>jeetion  whatevar  to  thia  rale.  It  certainly  tends  to  promote 
iMthod  and  order,— two  eardfaul  pointo  in  praaenting  e?idenoe  to  a  judge.  The  mle 
merely  regnlataa  the  manner  of  the  emuninMion.  The  par^  hieaa  no  righU;  he  only 
poetponee  tho  tiase  of  iatrodMing  hia  witneaHR." 

1886,  AMtfjr,  J,  b  JCadfe  t.  AaM,  89  Miaa.  400^  480 :  « I  consider  this  latter  [or  Frf. 
aral]  rala  aa  foandad  an  tha  aonadar  laaaon  aad  aa  aataMiahing  the  better  practice. 
Cnee.examiaatlon,  m  wi  Urmim,  maat  rdate  o  what  haa  been  atated  hj  the  witnew  on  bit 
aramlnatien  iu  OilM,  and  it  eould  no*  properly  ba  denominated  eraea^ainination  when 
it  extended  to  new  matter,  about  whioh  the  witneas  had  givwi  no  testimony.  Suppose 
the  tot  witnaaa  iatrodneed  by  the  ptaintiff  teatiflee  wly  to  an  isolated  fact,  u,  f.r 
naaufin,  tha  ameution  of  a  document  railed  on  by  Uie  plaiatiff  aa  aridenoe ;  would  it  be 
compateat  for  tha  defendant  to  antieipate  the  merito  of  the  caae  to  be  developed  hv  ib. 
plaintifl^  and,  by  way  of  erose.examinatfen,  to  axamina  the  witneaa  aa  to  matters  which 
he  anppceed  to  ba  inrolrcd  in  eatobliahing  the  plaiatiffa  case,  and  go  into  the  merih  of 
the  whole  case  ?  Such  a  eouraa  wouM  aearaely  be  aancti«iad  or  tolerated  by  any  court 
And  why?  Beoauaa  it  wonM  tend  to  aubvart  tha  raguhv  order  of  preaeuting  the  em, 
and  land  to  conf aaion.  .  .  .  Thesame  principle  whioh  governs  the  pleadings  between  the 
pantos  should  ragukto  the  ezhiUtion  <A  the  proof  upon  the  trial ;  and  as  each  pleading 
riioold  bo  rtrietiy  in  answer  to  that  to  whieh  it  appKee,  so  the  crosMasminatiou  of  each 
witness  should  be  conflned  to  the  osattor  teetifled  to  iu  hia  asanination  in  chief,  in  order 
to  prodnee  certainty  and  distinctttaH  in  aaeartaining  the  fa^  to  be  proved.  Thiseourse, 
while  it  ia  aanetioDau  by  tha  mhs  of  logloal  prooeeding,  can  bo  productive  of  no  prejudice 
to  a  party  desiring  to  profa  by  ths  witneaa  other  matters  than  aaeh  as  ara  embraced  in 


Uim-im    0B0S3-EXAMININ0  TX)  ONM  OWN  CAML 


11887 


wiJ»d  to  iapMch  bim.  U  woaM  not  iK^l^L^  »»  «.  ^  be  prewun^i  tlut  if  h. 

Ih  right  to  oiaw«uttiM  ^p^  a»  facU  to  whkh  iT r^h      L  ^^  <»PP«m.nt]  hu  only 

miJLhlmhk  own  wiZ.  Sdw^L*^^'.     i!??'!"*''  hi«  U  tb.  p«p,r  tin.. 
Ik.  b.n.«t  of  •  cw»JZSSn  o!^h  !w^  "  f'-'-.'^br  giving  the  iZTpJJ 

taoD  of  oroM^Mminrtion  is  to  exhaust  the  witn««7knnri!?'  »'  '"""^ 

(*)  Another  rsMtm  put  forward  is  that  thi.  ^u  «*    j   ^ 
-d  method.-    If  by  this  bTmZt  thif  ti?      ^^  .**°v^  ***  ^"^  '^^^ 
in  that  it  a^  to  kieptte  faT^S  Jh.  '^*'.  "  "*  ^'^  "°"  ""^"ly. 

hfic  demarcation,  dnce  the  rule  turns  on  what^w"  uToT  Z^t    """' 

.n«M  the  P-Lr^i^crwn^t^sL'r- "  ^  "^ 

fcli^^*'**^*^  »««on  i.  that  the  caul,  p!^2n^  &«.  ,*. 

K^siTThTrsiTherro/r  °« ^-^  °'  ^ri^en^rci: 

^jTu"-^  M,.  X  Mel^  «a  Mr.  J.     ^^,^  ^  ^,^  be  eW  .  «.. 

•  Bren  thta  rMM.  woold  .nhMutfaai,  di..     tiZ  lESSlL.T'T^  of  fci.  «.«  1.  oppoi 

mmU  Mnetfon  wer- :;ir«B  to  thTSSirt  JST     *S;Jr.?tML^u  "^  I'>«i»1«'.  o^ST 

94M 
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enabl0  the  aon-odlJiig  p«ty  to  bring  oat  facto  ignored  or  sapprMsed  by  the 
cdhng  pM^y'i  examination.  By  direct  examinaUoo  and  by  redirect  exami 
nation  the  calling  party  may  bring  out  any  fact  whatever  that  assiou  his 
caae.  The  notion  that  he  has  any  need  for  a  croM-examination  is  simply 
nnfounded.  The  re-direct  examination  ia  for  him  a  OToe»«xamination  to 
all  intento  and  purpoees. 

{d)  A  fourth  reaw>n.  and  the  one  most  frequently  reiterated,  is  the  appre 
hension  that « if  a  defendant  could  make  out  his  case  on  croes^xamiimtion 
he  might  employ  Uading  quettiont  tot  the  purpose."    This  is  indeed  a  lament-' 
able  bugbear;  for  it  is  purely  tiie  creature  of  imagination.    The  adoption  of 
the  Federal  rule  will  not  of  itself  muzsle  the  opponent  and  stiHe  hig  ob- 
noxious  leading  questicms ;  for  it  is  clear  (ante.  9  773)  tiiat  he  may  ask  them 
in  any  event    The  prohibition  of  leading  questions  is  designed  to  prevent  a 
willing  witness  from  accepting  the  suggestions  put  into  his  mouth  by  coun- 
sel; it  apjdies.  therefore,  i>nma/aa«,  to  the  counsel  of  tiie  calling  party,  and 
it  does  not  apply,  prima  faeu,  to  the  cross-examining  party  (ante,  §  7691 
The  rub  as  to  asking  about  one's  own  case  on  cross-examination  is  'purely  a 
matter  of  the  order  of  presenting  facto.    But  the  rule  as  to  leading  questions 
concerns  the  partisan  disposition  of  the  individual  witness,  and  depends  on 
the  supposed  willingness  of  a  partisan  witness  to  assist  his  party.    Thua  the 
rule  exoeptionaUy  may  be  relaxed  if  the  witness  appears  hostile  to  the  (all- 
ing  party,  and  exceptionally  may  be  enforced  if  he  appears  eager  to  befriend 
the  cross-exanuning  party  (nnU,  \%  773,  774).    Ito  criterion  is  solely  the  in- 
dmdual  witness'  state  of  mind, --not  the  kind  of  fact  that  is  to  be  ask.'d 
nor  tiie  stage  of  asking.    The  very  same  fact  may  be  asked  of  witness  Dee' 
on  cross-examination  by  a  question  leading  in  form,  but  may  not  be  asked  of 
witness  Boe  in  that  form.    It  is  therefore  a  complete  misconception  of  the 
principle  of  leading  questions  to  suppose  that  the  use  of  leading  questions  on 
oross-examinaticm  furnishes  any  objection  to  the  opponent's  asking  at  that 
stage  about  the  facto  of  his  own  case,  or  that  it  suppUes  any  reason  for 
favoring  the  calling  party  by  forcing  the  croa»«xaminer  to  call  the  witness 
^n  so  that  the  former  may  ask  leading  questions.    If  the  witness  is  hos- 
tile to  the  oppraent.  he  should  be  and  would  be  allowed  to  put  Us  questions 
in  leading  form  whether  he  asked  them  on  cross-examination  or  whether  he 
called  the  witiiess  anew  at  a  hter  stage;  and  conversely,  if  the  witness  is 
hostile  to  the  original  calling  party,  the  opponent  should  not  and  could  not 
ask  leading  questions  any  tiie  more  on  this  cross-examination  than  on  a  direct 
examination  at  a  later  stage.     This  objection,  tiien,  may  be  dismissed  as 
founded  on  a  fallacy.* 

(•)  Anc^hOT  objection,  analogous  to  the  preceding  one,  but  lesa  often  men- 
tioned, IS  that,  but  for  this  Federal  rule,  the  oross-exsmining  party  could,  on 
cross-examination  or  otherwise,  imftaeh  tke  mttust  through  whom  the  facts 
of  his  own  case  are  thus  proved,  though  he  could  not  do  so  if  be  had  been 
compelled  to  call  him  fw  the  purpose  at  a  later  stage.    But,  again,  the  quesUon 

•  8*  to  w«»i«  ta  a  pnctioa  fonn,  <wta,  I  »i4  (taip«»UBg  «,i|  OTO  ,itoe«). 
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» 1363-1^0]    CBOSS-KAMINUrO  TO  ONE'S  OWN  CASE  ,  i^SS 

Man,  Why  ahoold  he  not  1    Th»  n*n..^. •       . 

be  not  expow  hit  hck  of  credit,  while  at  thr«.m-  7^  '  ..^  ^''^  •''°"'<* 
Dony  in  hi,  f.vo,  for  wh.tTl/te  WM^^Jr  ""^"f  '^'  »^«i- 
mn  .fte,  e.lling  the  witnew  Trnwlf  1"  Ll    k     T"'  ^''«  "PP^-^nt. 

]itUe  of  rad  aemce  hu  been  acooniDliehed.  TK-  J!:  ^  ^  ^  ""^  *•"*•  *"" 
tion  of  the  nnre«oning  and  ilS^n^ni.  T!"""""^ '"  *''»  '='»»"«'- 
wi.«e«  i,  merely  anotSer  iU^  reSnTLtsS^^^  °"«''  "'^^ 

"nS""*  "*°'"''°''  "'*••""*  profit  totyone  ^  ^'"  *°  """'''  ^"- 

op  to  that  Ume  Cwn'7rot  o"  The  S^l J^^fl^  ''"!;  '"^  "PP"™"")^ 
.I«dUy  wa.  carried  into  favor  in  many^oul"  f^  ^""^T'  ^'^'''''  *' 
ito  proponnden  ky  probably  in  ilL^^^    ^  '"  •"8'""^  attraction  to 

t-ted  by  experience  and  to  iL  con.3  n  **T  ^"'  '*  ™'"'^««*  »«  «» 
orthodox  nUrWithin  aLereZThai  ^f '""  '''**'  '''«  '"^'""^  ""^ 
«d  its  practical  weakneL^aT  w   '"^  ""P'*  opportunity  for  this  test ; 

!««««.  will  be  forndTexZittSn;  TT,  """"^'^  ^^^  *»"«  '°1'»««8 
b,  ..e  of  the  moet  en.tn"Crri.?  rwt^E!:idrce^^ '"  r ™"" 
.  rwr,  aoggestion..  .hrewd  in  their  prophetTc  Lf^  k  ^'  T  '''".'"  ~'°* 
before  the  Federal  rnle  had  b*«„ T»,  P  ,  P"®*J°  *«"°''  *»y  J«<lge»  who  wrote 

The  name,  of  ShawX^t  MlrtrcTJfhS?  ?^'"'  "'"""^  "^^  '^^^g- 
.  brilliant  list;  «id  t^wlK  /i.  •^^"'^"""'"'y'  •■«>  Cooley  form 

.nfortunate  r„i.  whi^*  ^\l^^^  J^^  T "*"  '""''  •*^'''  « 
practice:  snreaiened  to  dominate  our  entire  ayatem  of 

tinct  facts  within  W  knowWwTf^rlJT^  '*""  ""  P**^"'"*'  'o'  ""-n  .11  dU- 
tk.  defend^t  if  bnM^Jt  Sti^^L^  »Uy  would  op«^  ,or  the  bewflt  rf 

"?«.,  W„g  cited):  "IWe  „.w  JSrlSf  •  ^,^  ^'"'  '^"^  H«"Jwick.'.  opi.ion, 
i»t™duced  for  thepnrpo^rf  JfZ!rin„»  ""^^^  »'><l««*ood  m  »  rule  of  di«5ipliJ 
•Mmine  the  pUintiT.  witn..  IT.-Vl  '  .'°"*  ''  **  d»fcu«>Mt  i«  not  flowed  tn 

*>^7-     It  the«Ji«  the  d.f«,S.  ^l"nn  th^'H"^  intnxlnoing  hi.  own  t-    ' 

-.-..Of  the «.  h.«  ^^.r^X'i^u.^^zi^^.tLTJt:. 


and  fet  the  aatbor  wm  niMble  to  dta  >  rin.4. 
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I  iajwy  hM  bMa  doM  toyM  pUatUfby  obuinini 
than  to  tht  nntor  wh." 


dnwa  dartog  Um  ( 

tUi  pwt  g(  tiM  arMMMW  •  Httit  Miritw  Umb  to  tht  ng«tor  mj.' 

IStO,  5»M^  C.  J.,  to  ITMrfir  t.  ilMMtt,  17  Flak.  4M,  4M:  ••  Wkm  %  wIumm  ii  ckllcd 
to •  pavtiMtor  fMt,iM  k  awttMH  to  all  jp«rpoM%and  imy  ba  talljr eroiMXMiiiMd h> 
Um  whoto  OMt.  .  .  .  It  ia  iMNt  diainUa  that  ralaa  oT  ganatal  pnetiaa,  of  so  much  im. 
portaaea  and  of  Mieb  fraquant  laaarwnea,  aboatd  ba  aa  faw,  rfaipla,  am)  practiuii  m 
poaatUa,  aad  that  dialiMtiona  ahoald  not  ba  Multtpltod  wUkaat  food  aaota.  It  would 
ba  oftaa  difloult,  to  a  long  and  aomplMatad  aaamtnattow.  to  daaida  whathar  a  quMtioo 
^ipUaa  whoU^  to  now  aattor  or  to  BMttar  abwdy  oxaMinad  to  to  eUaf." 

18M,  Ato*»>  J->  t"  ^*^  "■  tfidtab,  9  Gray  M9,  S«4:  ••  A  party  oaUtog  •  witw^ 
eran  (or  fmrnal  proof  of  a  writtan  inatnunant  or  ottov  pralimtoary  mattar,  thereby  m*ke< 
him  hia  witnaaa.  ...  It  (oUowa  that  tha  advana  partj  haa  tha  right  to  eroi(.^»iniii, 
npon  all  aattan  matarial  to  tha  iaano.  bpatianea  haa  akown  that  thiamlaiaeoiiTement 
and  tuj  of  appUaation  in  praetiea,  and  vorita  no  diaadrantafa  to  tha  party  who  produoM 
a  witneaa.  On  tha  otbar  hand,  a  diiwant  rah,  by  making  it  niiimaiy  (or  the  Court  dur- 
ing tha  axamination  of  a  witaaaa  oonatantly  to  datormino  what  ia  or  ia  not  new  matter 
npon  whioh  tha  oppoaito  party  haa  Um  right  to  pat  laading  qoaatlona,  hwda  to  cunfuikto 
and  datoy  to  tha  prograaa  of  triab." 

IMl,  Maaara.  D»t^bui,  F«nioH,  SmOtHamd,  and  Aptrp,  •*V^  to  Campau  v.  Dnt), 
9  Mkh.  881 :  "In  onr  Jndgawot  it  [tha  Knglidi  mla]-ia  tha  oi^y  mla  which  learei  th* 
ooane  of  woaa  aramination  aoSdantly  (raa  and  ttoofaatraatad  to  maka  it  •Sective  for  th* 
attainmant  of  troth  in  raapact  to  tlia  mattan  in  eontrovoray.  The  mla  toid  duwn  in  Peopla 
9.  Horton  [qnotad  npra,  1 1887],  howotar  ptoucibto  to  theory,  to  axoaedingly  mittcbierou 
to  praotiee.  It  to  altogether  too  nice  and  reftned  tat  praatiaal  appUeation.  Under  it,  is 
moat  litigated  eaaaa,  qaeationa  of  relevancy,  often  of  the  moat  diOenlt  and  perplexing 
natsra,  are  parpetoally  apriaging  np  daring  the  progre' j  of  the  trial,  ooonpying  the  time 
of  the  Court,  and  diatraeting  the  Juiy  with  their  diaenaaion ;  and  eaoh  of  tbeae  quentiooi 
moat  be  deeided  by  the  preriding  ]ai%e  apon  the  apot,  at  tha  peril  of  a  reversal  o{  the 
Jadgment,  to  the  great  injaiy  of  the  parly  it,  (rom  miareeollection  of  the  witueu'  tetti. 
aony  to  diief ,°  miaapprehanaiaa  of  the  natare  tt  th'  iwoe,  or  any  other  eauee,  he  coo. 
ntta  aa  error,  althongh  the  error,  if  to  the  way  of  orermliog  aa  objection,  in  mott 
inrtawTW  worka  no  praatiaal  tojoatiee.  But  thto  to  not  all.  The  worat  eilact  o(  the  rule 
to  that  it  greatly  impalia  the  afleieaoy  o(  nmaa  examination.  If  there  are  any  eviltin 
the  praetkal  worictog  of  the  Eagiiah  rale  ot  antteiant  magnitada  to  call  for  its  moditea- 
tfon  or  abandonment,  they  are  all  avoided,  aa  well  aa  Um  evik  U  the  mie  laid  dowi  in 
Paopb  «.  Horton,  by  adopting  the  ruk  that  whether  a  party  ahali  ba  allowed  to  craei- 
examine  hto  adveraary'a  witaaaa  aa  to  the  whok  eaaa,  or  by  leading  queation.i.  rests  in 
the  aoond  dtoeretioa  of  the  Coort" 

1881,  CtrtKieney,  J.,  in  Caayan  v.  Dnftf,  >  lOoh.  881, 417:  "[l]  When  a  T/itneaa ii 
called  and  examined  by  a  party,  the  tow  aaJ  the  oath  impoae  tn^  obligi,;!?"  -o  atate  the 
wliok  troth,  —  all  the  tooto  within  the  knowk^  of  the  witaaaa  bearing  npon  the  qnet- 
tion  in  eontroverty  upon  which  hto  teatimony  to  aooght.  Tha  witneaa  may  be  cogniiaot 
o(  aome  (aeto  which,  eonaickfad  withoot  re(erence  to  othera  equally  within  hia  knowledge, 
would  tond  atrongly  to  prove  the  iaaaa  in  (avor  of  the  party  calling  him  ;  while  at  the 
aame  time  there  may  be  other  (aeU  equally  within  Jito  knowledge,  which,  eoniidered  with- 
out reference  to  the  (ormer,  would  have  aa  oppoaito  tendency,  or  which,  considered  in 
oonneetioD  with  them,  wonltf  txp-..a  away  or  modify  the  (ornar  and  give  a  very  differ- 
ent efaot  to  the  whok.  SMmId  a  witneea  in  each  a  caaa  diaakae  only  that  claas  of  facte 
wiikh  operated  in  (avor  of  the  party  ealUng  him,  hto  teatimony,  though  true  in  the  detail, 
would  be  (alee  in  the  aggragato,  and  have  ail  the  effect  of  intentional  falaehood ;  and,  if 
aware  of  the  nature  of  the  eontroveray  in  which  lie  ia  calkd  to  teatify,  he  would  be  guilty 
o(  perjury  aa  much  aa  if  ha  had  wiUully  (aUfled  the  (aeto  stated  by  him ;  and  tbii 
whether  he  were  croaa«xamlned  or  not.  It  ia  the  diaeloaure  ot  the  facto  known  to  tha 
witaeaa  (bearing  on  the  kaue)  at  a  leJtol*  which  tba  Uw  aeeka  ;  and  a  direct  examisatioB 
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StoVfctoJT .^dS^SrS^^  !!^  L*  ''A"^  »«•'•  »o  m.M.  of  «fo«l„g  th. 


4kvol  TfinifftttiffB  or 

. . .  Sutk  I  tUak  M«  ( 

21!!*rf  i2rSlll.!lS!!l  ""•  ■•  '^^  "  '^'"  '•  "•*«»"•  P)  ft  ««p.i«  th.  i«. 

it  itottd  M  OM  ooaiMetod  wholo     TU  tMtiLnTafT^ /    ■'**'»••**  ■ndentood 

tedtffnwtpwti  of  tbo  witMM>  tMtiaoiiy  -poo  owJ,  otho.  «d  „,  dL«^«- 
wfaidi  m^  oikt.  m  not  M omUj  diwoftNd,  Md^MMoyeDti*  iT^JS  „fT^ 

«^lo»ndd«ikyiitUiifridof  tliorul.MtliM»«pi>Uod.    It  •dontt  J  t^w  rf  !t! 

i*rtloa  Mwmh  tiwmiiMy  be  m  oaoMroM  and  wM  m  th*  fMtt  th»mj^/u  fa 
wth  poiiiti  of  Nlnaaey.     Th,  nila  thanfim  i— ^  to  ^m«.t  iHi-lL      i^  ormm 

«dun.u.t«dofi«r2..«,.h.  -onTtoTLS  S^^„:r^rT^*' 
j«j.ihii  nd.  th«  ^Htotood)  th«  wo«hi  .uSr  u  ;;!;sKiSi  tiis'Ts 


•  diftnat  lighi    WhMe«r  u  ootfa.  t»o..otlon  toTw  .^£1.^2^^        "!  *" 

hM»»  Mid  profwr  on  oRMMumfaution A  pwty  «MMt  ri«u. -T-^S^I     ^ 

•hid"  ilone  woidd  B»k«  oat »  falM  Moonnt  ud  i««  hu!^  VT  "■J*^"  P*^., 

s       •.  vwnpuwiv  «ora«  M{fM>:     On*  might  rappoM,  after  mOag  thie  lu- 
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gMf,  tint  H  WM  wiWtoa  1»  Mtfatpirttow  of  <l»  fntuMwgi  to  tfchfwy  wm.  .  .  .  fltrt 
'  ia  taMM  «M  aonlMd  to  tka  liii^  pofait  of  Wotawto't  MOlwtl^  to  mtk*  tad 
!.•...  B«t  ohlMMik  ho  wM  tho  cm  wUmm  ooUmI,  muJ  ti. 
•r  aado  or  ioJomd  by  Mnuolf.  ho  woo  not  nked  iv><|i«!(. 
iug  bio  olgaatoroo,  aod  tko  natoo  won  wA  oCamd  !■  oridoMO  wbilo  ho  wm  u|ii>a  tb* 
•tend.  Tho  loooon  for  IhU  wm  appamil  ••  woa  m  tbo  oroM  otowtoottoo  eoiiiuu-nccd : 
lor  wkoN  tho  wilnaio  woo  oakod  anjr  qaortlono  oonooniiDg  tho  Mitoo,  tho  porpoM  <■(  whidi 
mo  to  ohow  thol  ho  hod  oignod  or  Indorood  thon  witbovt  Mitharttjr  and  ia  (rkiul  u(  <b. 
fMidaat,  aad  that  ho  had  adiaitted  that  oaeh  woo  tho  foot,  objoottoa  wao  u  oiico  iuur- 
poood  on  twhalf  of  tho  ploinlif ;  aud  tho  oireuU  Jndgo.  roNMrUii(  that  tbo  «Ui>«ii  had 
ghoa  a*  ttiwiiny  ia  riliroaoo  to  tho  iwloo  aor  bad  any  toitlowny  booa  iiitroducnl  by 
aay  othor  party  in  lofwoaeo  to  thoai  aor  had  tho  notoo  booa  pat  la  ovidoaoe,  •umaiuxl 
tho  objootto.  Tbo  qfBM«inn«  on  bobalf  of  tbo  ploiatM  hod  booa  oorof ully  rNtricWii  lo 
that  part  of  tho  footo  wbkh  It  woo  •apfmod  would  toad  ia  llo  fa*or,  aad  in  reapect  to 
whiob  a  ■OM  omaioortna  oeald  aot  bo  doMoging,  aad  wwo  intoodod,  iaotoad  of  <-liritiii| 
ttm  wboli  trath,  to  ooaooal  wbalovor  wooid  fotror  tho  dofonaa  Tbo  witoaw,  instewl  u( 
boiag  roqairod,  aeaardiag  to  tbo  obUgation  of  bio  oath,  to  toll  tho  whole  truth,  had  bwo 
oaroMty  limltod  to  oomotblng  Um  than  tbo  wholo;  and  whon  qaottioos  mtrn  uked  cat- 
oaUtod  to  oup^  ^  oaiooioao,  thoy  woro  nilod  oat  luiiomo  tboy  did  not  raUte  to  lh« 
pnoioo  oireaawtoMM  whioh  tho  pUiaUC  bad  thoaght  it  for  bio  intoroot  to  coll  uut.  It 
woald  bo  diAoaH  to  pwiiat  a  mora  otriking  illoitntion  of  tho  omr  ia  tbo  nil*  in  i'aopl« 
0.  Hortoo  thoa  io  aiecdod  by  thii  ooao.  For  hot*  woo  tho  priaoipol  aotor  in  Um  tnniae- 
tioa  andor  iavootigattoa  hroagbt  forward  ao  a  wUaooo  to  aupport  hit  own  aet«,  but  can- 
fully  oaaminod  in  oaoh  a  auwnor  aa  to  afoid  having  biai  attor  a  oiagla  word  ragtrdiii; 
tho  aaia  foot  —  thoagh  it  woo  pooaliarly  witbia  hit  own  kaowMgo  — ,  and  even  hii  band- 
.  writiag  woo  loft  to  bo  prorod  by  anotbor.  Ia  that  BMwaor  ho  wao  made  to  ooBwal  not 
■oroly  a  pott  of  tho  tranaaotiea  bat  a  priaoipal  port,  aad  aado  to  tall,  not  tba  whob 
troth  ootording  to  tho  obiigotioa  of  bio  oath,  bat  a  Maall  fraotion  only,  —  a  f raotion,  too, 
that  wot  iaipoftaat  oaly  ao  it  bero  apon  tbo  awtn  foot  wbiob  woo  w  tarafnlly  kept  out  of 
oight  white  tbte  witaott  wao  giriog  hio  oridoooo.  It  te  trno,  tho  dtfoatt  waa  at  lilwrtj  to 
tail  tho  witaott  tabttqntntly ;  bat  thte  ia  no  aaiwor  t  tho  dtftato  woo  not  eompellable  to 
givo  erodit  to  tho  pUnUfTt  witntti  ao  Itt  owa  for  tbo  porpoooo  of  oa  oapfauiation  of  faeu 
Ooaotitatif^tbophdatirtOMoaadapart  of  wbteh  tho  pUatia  hod  pat  befora  the  jurr 
whoa  oaaatiaing  hiai.  Ono  of  tho  mitdiiofi  of  tbo  rate  ia  FOof^  «.  Horton  waa  that  it 
ooooanigod  a  praotioo  aot  favoroblo  to  Juttito,  wbaroby  a  parly  wtt  oompelled  to  make 
aa  aaf ritadly  witaott  Uo  owo,  aftor  tbo  porty  ealiing  him  bad  auaagtd  to  precent  a  one- 
lidtd  and  otoMittally  frito  aetoant  of  tho  fbet*.  by  attfa%  aiding  tbo  witneai  to  gi** 
•nth  gUnpoto  of  tho  troth  only  aowoold  favor  bio  owaoidoor-thoittoo.  Whathaabean 
mM  on  thio  point  boo  in  tnbttoato  booa  laid  BMoy  Umot  boforo.  Tbo  noceacit;  of  la- 
pitting  it  it  a  tbgnlar  illattratioa  of  tho  diSeulty  with  whioh  a  oiitohioToua  but  plaaal- 
blo  piooodont  to  tomotinioo  got  rid  of."  • 

The  chief  objectione  to  the  Federal  rule  may  be  ramoiuiaed  «■  three  in  nom- 
ber ;  and  although  tbeie  apply  in  aggravated  degree  to  ita  degenerate  form 
only,  and  not  to  ita  origfautl  and  pare  tarn,  nevertheleae,  u  already  suggested 
(antt,  §  1886X  the  mla  must  be  reckoned  with  aa  it  naually  it  applied,  and 
not  aa  it  might  be.  (1)  The  neoeaiity  of  determining,  for  each  question  on 
orooa-ezamination,  whether  the  fwt  inquired  for  ii  properly  a  part  of  the  caie 
(rf  one  or  the  othw  party  produces  delay,  propagatea  cratitaion,  and  increases 
the  opportunitiea  for  securing  a  re-trial  on  trifling  errors  of  ruling  which  do 

*  The  next  two  aeatenoea  are  for  eltafoaea' 
take  tnutfoned  ktio  fram  tho  pnetding  page 
of  the  opiaiea. 
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*  In  Detnita  If .  R-  Co.  r.  tmi  StcinlnrK.  17 
Mich.  M,  lot,  the  aame  jndge  had  foirihl;  u- 
poaaded  the  orfla  ef  the  role  hoe  repoditted. 
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■H  iiwUhf -Bwiu  ol  tb«  ctw  or  the  troth  of  th»  facU.    Svmindwa 
^  rf^mot  pl-diog.  thk  poMlbUlty  i.  gmt;  b.t  «n<kr  th.  pmidling 

im  of  »•  »w«  (•»<•,  i  1M6).  not  tvon  the  rala*  of  plMdiug  ctn  faratah  a 
giUt;  the  Um  of  diatinotioo  eh«ngM  with  evtry  witDOH,  it  k  both  vuiabk 
Md  onoertaiii ;  ud  it  nqoim  oithw  an  iuipouible  feat  of  uemorv  or  •  con. 
Mot  penMdof  t  •tonqpaphic  report  to  aMertain  the  eUndard  of  deoiaioti. 
n»  are  cauad  adduional  Ubor  in  preparatioD  for  trial,  delay  and  confiuioa 
ia  It*  prugreaa.  and  an  inereaaed  ooaUngenoy  that  the  work  moat  be  done  over 
(pm  at  a  new  tnaL    (2)  The  opportanitiea  for  sacoeaifal  anfair  tactiea  are 
iamueii.  by  enabling  the  ealUng  party  to  anppreaa  part  of  the  facta,  ao  as  to 
•Uige  the  omeiexaainer  to  call  the  witneaa  later  aa  hia  own .♦    The  ktter'a 
ngbt  to  do  thu  i*  for  him  naually  no  just  equix  'ent ;  first,  because  the  proper 
urn  to  extract  the  desired  facto  effectivdy  u  the  time  immediately  after  the 
duect  examination ;  and,  secondly,  because  with  a  boaUle  witness  it  is  often 
dwigerous.  if  not  impossible,  to  attempt  to  obtain  the  facts  fully  at  the  Uter 
■tige.    The  lesnlt  is  (as  the  calling  party  hopes)  often  to  prevent  the  cross- 
mmmer  from  obtaining  the  deaired  facto  at  all,  because  he  does  not  feel 
jaitiiM  m  nailing  the  exercise  of  his  right  to  call  the  witneas  sabeequently ; 
■ad  this  stO  IS  the  more  emphasised  where  the  witness  is  himself  the  party 
«WMed  to  the  croas^sxaminer.    (8)  It  hampers  the  cross-examiner  subie^ 
hnly  in  exercising  the  fundamental  right  of  cros»«xamination ;  because  in 
■ray  jurisdictions  foUowing  this  role,  the  erraUc  corollary  ia  enforced  that 
Ijr  uking  about  his  own  case  on  cross-examination,  the  opposing  party  makea 
U»  witnm  his  own  and  therefore  becomea  unable  to  discredit  him  (anU 
1 914);  the  consequence  being  that  the  crosMxaminer  feeU  himself  in  con- 
iteDt  danger  of  overstepping  the  line  and  losing  his  right  to  exrose  a  false 
witaess,  and  thna  is  obliged  to  leave  a  large  margin  for  safety.    That  thia 
produces  an  unneoeasary  labor  and  responsibility,  and  haa  inevitably  a  dull- 
mg  effect  upoo  what  ahould  be  the  sharp  weapon  of  cioaeHjxamination.  must 
ta  apparent    la  this  leapect  the  rale  has  a  vicious  indirect  eflTeot  in  helpins 
to  disarm  the  opponent  of  his  greatest  protection  against  fraud  and  peiiurr 
A  perusal  of  aome  of  the  modern  rulings  enfoitsing  this  pedantic  application 
dacloses  better  than  anything  else  the  degenerate  and  pettifogging  influence 
oftheruleinqueation.  "v^*     «i«uwi 

These  objectiona,  together  with  other  minor  onea  noted  by  the  various 
J«dge..  ought  to  be  enough  to  stem  the  progress  of  this  rule.  In  ito  two  oen- 
•ntions  of  existence  it  has  gone  into  many  Conrto ;  but  in  moat  of  then  it 
•  not  too  late  to  turn.  -  if  not  to  repudiate  the  rale,  at  least  to  revise  and 
~tore  It  to  ito  original  and  pure  form.  It  was  accepted  in  almost  every  in- 
itance  merely  upon  authority,  and  under  the  belief  that  it  was,  in  the  eminent 
pmt  8  Unguage  "  weU  established."  Since  the  test  of  experience  haa  passed, 
fcw  have  been  found  to  defend  it;  nor  can  it  be  sucoesafnlly  defendeAIt 

J^J^^t^cd«^r  I.  tta  «.,  <rf  «  ,««rt  otrt.,  hhDNU  ..  a  wto«..  «,  ^ 
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I  bM  odkd  lb*  ia«ieu  r«k    It  b  act  jtt  ntitled  t..  thu 
t.  Md  it  k  to  bt  bop«l  that  it  tmv  wiU  bt. 

mmammmmmtmmm.    ItbMaliMd7bMBiMtid(«iili,|18M)thnt,  J(u 
M  tba  FtdMtl  nk  bM  njr  ekim  to  MiMtifle  ordwliBMi.  it  rwu  on  the  u- 
Mmption  that  to  aaoh  party  i*  apportioMd  a  at^*  of  tba  trial  for  tiR.  pn  „.. 
tatioo  of  tba  taoU  aapporting  hia  own  oaaa,  and  that  it  ia  propar  for  l,ii„  lu 
piaaant  tba  aridanoa  of  thoaa  facu  in  that  ataga  only.    Hanoa.  the  ext-ut »( 
tba  prohibition,  aa  it  affMta  tba  oroa^axaaiinar.  ia  linitod  to  thoaa  fact«  which 
woald  hara  foraad  tpmHt^Uamm  t^rwuMn  «■«  at  a  kter  lU^e    In 
tbia,  tba  para  and  only  jdaaaibla  form  of  tba  rule,  tba  onaa^xaminir  dmt 
^U  inqniia  aa  to  aU  taoto  wbioh  moi^  or  *^tplai»  nw^  M«  ^tet  0/  the  he], 
tromght  ouiomOa  Mmt  tatmiiuUion;  and  tba  prohibition  q>pUM  only  to  hit 
MM  ^^firmlMm  Mm,  ainoa  tha  fonner  claaa  of  beta  would  not  in  themxelves  be 
a  part  of  tba  eroaa-axaminer'a  own  oaaa.    Thia  form  of  tba  rule  ia  atill  open  t« 
tha  ilrat  and  parhapa  othar  objaotiona  ahfaady  noted  (tmU.  { 1880).    Kut  unfor- 
tanataly  tba  originating  worda  of  Joatioa  Story  and  of  Chief  Justice  Gihson 
(qnotad  mnk,  1 1888X  ptohibiting  all  azoapt  -  tusta  oonnaotad  with  the  mat- 
tan  aUtad  in  hia  divact  aiamination,''  gara  to  tba  mla  a  nraoh  broader  ud 
•  wholly  noaeiantifle  fomi.    In  tba  leault  (oontraiy,  parhapa.  to  their  ret] 
aipaetati<ma)  tba  latter  fom,  baaad  upon  thair  literal  azpreMion*.  cnme  to 
be  aooaptad  in  moat  of  tba  Coarta  following  thair  rule,  producing  in  iu  appli. 
oation  tha  moat  aariooa  of  tha  diaadvantagaa  ktant  in  it.    Againit  tliis  d 
ganarata  form  and  iU  praotioal  raanlta.  a  number  of  GourU  have  enrneitij 
proteatad.    Thaea  have  atrivan.  while  aeoepting  the  rule,  to  enforce  it  in  iti 
pure  and  only  dafenaibla  form,  and  to  diminiah  ita  rigor  by  a  generous  inter- 
pretati<m.    Then  ia  a  difflonlty  in  defining  the  Una  of  diatinction,  eapecially 
under  a  looae  syatem  of  pleading ;  but  the  general  purpoee  and  tht'^ry  is  plhi 
euoui^    Thia  form  of  tba  rule  may  be  termed  the  Miohigan  rule,  since  ».: 
Court  of  lliohigan  baa  not  only  moat  fully  expounded  it  but  hu  by  iu  sound 
azpoaition  done  particular  aarrica  in  arraating  tha  pngraaa  of  the  inferior 
form: 

Ml,  CkrMsMy,  JT.,  fai  Cm^mi  t.  Ahm|i,  •  MMk  Ml,  410:  "It  fa  farther  MMstitl 
te.thedetekipBwtof  tha  tr—  logfarf  kfaa  of  nitiss  sasrtueUuu  >e  obssrw  th«t  it  fa  th* 
tradMiey  of  Um  direst  szamiMrtlea  wUeh  dsterasiaw  the  sabjMt  of  Itof  s  test  of  cro«. 
•umlutio*.  For  esMiipla,  H  fa  tint  stsMttlal  or  ultinals  fast  in  Um  pUintiff  >  cim 
wkfak  dsMrmiass  the  logfad  limits  of  the  srass-oxMBinatiM,  end  not  mm\y  the  particu- 
hrminocfsots  sod  sfawstseesi  tending  to  tlw  proof  of  tfcetftwt  As  the  pUintilT  it  at 
Ubsrty  to  addaes  any  aussbsr  of  these  pMtiaalar  or  ssooodaiy  feela,  howsTw  disconnected 
with  seah  otbsr.  so  that  th^  t«Ml  to  ths  proof  of  the  ssssaUal  rasattMit  fact  which  he  it 
booml  to  sstsUfah;  so  mast  the  defsodant  te  aqaa%  satithd  on  eRN»«zsniinatioti  to 
elicit  any  Biuabsr  of  saohparyealar  tsets  as  may  taad  to  diqprova  that  naolUnt  fact  or 
towaakm  the  tsndaney  in  its  favor  of  tha  partienlar  fsets  stated  on  the  dirMst  eianiiaa- 
tioB.>  ...  Bat  thsas  rsmarks  must  bo  oonflnsd  to  sash  fasts  on  ewss  snminstion  at  go 
tooontrovaftsomaohoftbaplaiatlirteaseasthsdirasttaMiasoBjtaadsdtoproTe.  Hie 
party  against  whom  ths  witosas  fa  salted  has  no  right  (and,  I  think,  should  not  haie, 

*  Ths  asst  two  santtoMs  an  haes  Insertsd  inm  Ihs  piaesi^  pi«s  «<  Ihs  opiBioa. 
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[Chap.  LXIII 


In  th*  UrttA  •nmtnatkm.'  But  white  it  i*  broad,  it  is  alio  nno«rtais,  «nd  uncertaint;  U 
almott  tlM  grwitMidtfwt  •  ral«  eaiibaTe.  Wh*ter«r  majr  b*  nrgwl  agaiiut  the  ICngliih 
rnk,  it  oMoot  ba  ehargad  tilth  nnentainty.  It  poMMMS  oMtainty  •*•■)  to  my  lord  Coke'a 
Mltbratod  third  dagree.  Thara  it  Uttlt  dangar  of  trenehiug  upon  iU  limitetioua ;  for  it 
ia  (mwtieaUy  without  any.  Wa  do  not  woodar  that  it  L>  popular  with  judg<»;  fnr  it  n- 
Uataa  th«m  of  all  anziaty  upon  ona  of  tha  aaoat  iutrieata  and  dalicate  branebe*  of  tlwir 
duty.  But  it  aoama  Tary  hard  that  a  party  may  ba  allowad  to  tet  up  naw  matter  in  it- 
fenaa  and  draw  tha  pra«rf  to  support  it  out  of  tha  {daiDtiCa  witaaaaaa  by  eTo«»«zainiii«tion ; 
donbtlaaa  it  ia  tha  apprahandad  hardabip  of  thia  part  of  tha  rala  whieh  haa  tempt<-d  t'ourti 
to  <iapart  from  it.  But  whanarar  thay  hava  dona  ao,  and  hava  tailad  to  adopt  lome  other 
daAniU  rula,  graat  troubia  and  difflealty  baTa  followad.  .  .  .  Wa  hara  only  one  objection 
to  tha  [Fadaral]  rula  aa  atatad  by  Judga  Garbar  [baing  in  tubatanea  the  rula  quoted  npn^ 
and  that  ia  tha  dilBanlty  of  ^iplying  it  with  certainty  in  the  hurry  of  niri  priut  triiik  Tba 
taat  aa  to  whether  matter  ia  or  ia  not  new  matter  of  defenae  ia,  Can  it  be  giveu  in  cvidi-nee 
tinder  a  general  denial  T  and  Tary  oftan  it  ia  not  aaay  to  aay  at  a  moroent'a  notice  wht-ther 
the  matter  ia  new  or  not  in  thia  aente.  Tlie  rule  tronld  hardly  forward  buiineu  on  the 
trial ;  there  would  be  the  same  objection  by  ooanaitl  aa  to  admiriibility,  the  same  consump- 
tion of  time  in  argument,  aad  tha  aame  hesitation  on  the  part  of  the  Court  to  decide.  But 
there  is  this  advantaga  [orar  the  looaar  form  of  the  Federal  rule] :  after  the  trial  Ls  orer, 
all  partita  know  just  what  is  neceaaary  to  determine  whether  an  appeal  will  lie  or  not; 
they  itnow  where  the  line  ia  drawn ;  titey  can  look  for  it,  and  when  they  find  it  they  know 
that  they  have  ttrtwk  '  wall  rock,'  and  that  it  ia  uaalett  to  go  further ;  this  is  a  great  deal 
better  than  truating  to  aome  other  man'a  idea  of  the  general  equitiea  of  the  case.  Still,  it 
la  a  very  poor  anbatitata  for  the  plain,  simple,  English  rule,  which  avoids  all  jioBsibilitj  of 
diaputa,  tarea  all  contention  at  the  trial,  di^iatchea  the  busineae  at  once,  and  yet,  according 
to  the  testimony  of  our  oldest  and  buiieat  State,  hurts  nobody." 

188t,  BrttPtr,  J.,  in  Blatt  ▼.  PomtU,  28  Kan.  KtO,  824 :"  A  eroaa«xamination  in  not 
Umited  to  the  very  day  and  exact  fact  named  in  tha  direct  ezaminatinn.  It  ma;  extend 
to  other  matters  which  limit,  qualify,  or  wplaiji  the  faeU  stated  on  the  direct  examinatioo, 
or  modify  the  inferenoee  deduoible  therefrom,  proTiding  only  that  such  matter*  are  directly 
eoanaeted  with  the  facts  teatiilad  to  fai  oUef." 


§  1800.  Smm  :  Stats  of  tto  law  la  tha  ▼ariom  Jttriadietiona.  1.  With 
reference  to  the  ditentionary  power  of  the  trial  Court  to  allow  variations  from 
the  customary  order,  it  is  dear  (ant;  §§  1867, 1885,  1886)  that  this  is  an 
inherent  assumption  in  each  rule  as  properly  underatood.  The  Courta  fol- 
lotring  the  orthodox  rule  seldom  foiget  this ;  and  the  Courts  in  which  the 
Federal  rule  originated  (Pennsylvania  and  the  Federal  Court)  are  jitill  found 
reoogniting  it  fully,  and  declining  ordinarily  to  consider  as  an  error  any 
variation  sanctioned  by  the  trial  Court  But  in  many  of  the  Courts  follow- 
in^  the  latter  rule  the  qualification  as  to  discration  ia  usually  ignored,  and 
the  rule  is  enforced  in  its  most  bigoted  form. 

2.  With  nference  to  the  customary  teopt  of  the  faeta  that  may  be  sought 
on  crosB-examinaticm,  the  inferiw  form  of  tha  Federal  rule  is  found  now 
applied  in  the  majority  (rf  jurisdictions.  In  a  laige  minority  the  orthodox 
rule  pravails.  In  a  small  minority  (notably  Michigan  and  California)  the 
better  form  of  the  Federal  role  (termed  above  the  Michigan  rule)  is  carefully 
enforced.  As  between  the  two  t<am»  of  the  Federal  rule  it  is  sometimes 
difficult  to  ascertain  which  has  beAn  adopted,  and  then  an  sub-varieties  of 
it.    As  applied  to  the  jiarfy-ofpoMn^  testifying  in  a  civil  case,  the  extreme 
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fd( is  tpt  to  b«  modified ;'  aa  applied  to  an  aetuatd  taking  the  stand  in  Lis 
gn  bror,  the  rale  ia  often  attempted  to  be  juggled  with.*  and  ia  also  subject 
toooufasion  with  other  principlea  to  be  later  discriminated  {poit,  §  1896).* 

•  Oom/u*  O*  CMW  «iMi  <Mlf .  I  SIS.  Maud  la  hit  dimt  •nmioMioi^  or  cooMcted 

•  CompH*  IM  raUngt  in  Califuniia  and  Mb-  tlMfewith,  and  in  n  dobis  mn  pat  Iwdinir 
Mri,  iaMwM  to  Mrm:  tbti.  A«  applM  to  qnartiou ;  bat  if  he  exarob*  him  aa  to  other 
m  MeoMd  lh«  iM«  if  partiealarlir  abmird,  be-  mattan,  mcb  examination  li  to  be  Mbject  to 
aa»tiM  pMMCOtion  eaunt  call  him  a*  iti  own  the  auaanilwM  a  direct  examination");  lorml- 

MMMfMftMra/,  themlinnaieaifoUowi;  I8S5, 
Landtbcrger  v.  Qotham,  S  CuL  4M,  4St  (Mr.  J. 
Story 'i  rale  adopted,  br  two  to  one);  I8S7, 
Thorabnrgh  v.  Hand,  7  id.  5S4,  561  (•'  A  witncM 
cannot  be  cmaaxamined,  exutpi  in  reference 
to  mattore  ronceminB  which  he  nae  been  exam- 
ined in  chief") ;  1859,  JaekKm  >.  Feather  Hirer 
W.  Co,  14  id.  IS,  IS  ("  ConrU  are  apt  to  take 
too  narrow  a  view  of  the  ri^hu  of  the  examiner 
in  inch  caMa  " ;  the  rale  Koea  only  to  thii,  that 
"  if  the  defendant  mis  np  a  defenae  not  neree- 
■ariljr  inTolred  in  the  denial  of  the  plalntifTi 
caie,  bnt  couiftinc  of  new  matter,  then  the  de- 
fendant most  wait  until  after  hie  opeuiug  before 
ha  often  proof  of  thia  new  mattor");  1844, 
Aitken  v.  Mendenhall,  35  id.  IIS  (croaMxam^ 
inatjon  held  pruperly  limited);  I8«7,  Wetherbee 
V.  llann,  38  id.  106, 108  (eame);  1867,  Harper 
r.  Lamping,  33  id.  641,  647  (Jackjon  cane  fol- 
lowed) ;  1868,  Thornton  v.  Hook,  36  id.  323,  SS8 
C  It  frequently  happen*  that  both  lidea  of  a  caM 
■tand  in  part  upon  common  territory,  or  are 
foonded  In  pan  npon  the  eame  or  cognate  facta ; 
.  .  .  where  inch  are  the  couditioua,  the  coune 
to  be  panned  mnat  inevitobly  be  left  to  the  dia- 
cretion  of  the  Conrt  below'');  18*9,  Steinburg 
V.  Meany,S3  id.4S5  (croa»examination  held  Im- 
properly reetricted) ;  1889,  McFadden  v.  Mitch- 
ell, 61  id.  148;  1889,  Oridley  t>.  Bogsi,  69  id. 
190,900  (here  held  properly  reetrictod);  1888, 
Braly  ».  Henry,  77  id,  394, 19  Pat  59«  (aame) ; 
1890,  Graham  v.  Larimer,  83  id.  173,  180.  93 
Pac.  986  (here  held  improperly  reetricted) ;  1 891, 
McFadden  e.  R.  Co.,  87  id.  464,  470  (same) ; 
Wixom  V.  Goodcdl,  90  id.  689,  696,  97  Pac.  419 
(aame);  1899,  Weiitorfleld'e  E«tato,  96  id.  113, 
116,  30  Pac.  1104  (here  held  properly  limited); 
1893,  Townaend  r.  Brigga,  —  Id.  — ,  39  Pac. 
307  (Hune) ;  1897,  Ta|{|{art  e.  Boacfa,  —  id.  — , 
48  I'ac  1099  (liberal rale  applied);  1901. Clarke 
V.  Churk^  I.U  id.  667,  66  Pac.  10  (aame) ;  1901, 
People  r.  Altmerer,  135  id.  80, 66  Pac.  974  (crasa- 
examiuatioo  held  not  to  relate  to  the  same  inkject 
a*  the  direct  examination ) ;  1909,  People  v.  Keith, 
IS6  id.  19. 68  Pac.  816  (rale  apijied  miberaUy) ; 
in  the  following  caaee  the  run  waa  applied  to 
an  aeeiued  taking  the  etand  (compora  {  95,  po*l] : 
1870,  People  r.  Denuia,  39  id.  695,  634;  1 87 1, 
People  r.  McOnngiU,  41  id.  499;  1873,  People 
r.  RoMell.  46  id.  191 ;  1887,  People  v.  Sutton,  73 
id.  943,  15  Phc.  86;  1888,  People  r.  Merer,  75 
M.  383,386, 17  I  ic.431 ;  1888,  People  P.  K'oialle, 
78  id.  84,  99.  90  Pac.  36;  1890,  People  «. 
Hnllingi.  83  id.  138,  139,  93  Pac.  999  (an  ac- 
cUMd  who  menir  testiflea.  "  I  am  not  guilty," 
may  be  craaa.examined  on  all  the  facte) ;  1891, 
Pemla  *.  (VBrieu,  96  id.  171,  180.  31  Pac.  45 ; 
1901,  People  V.  Rodrignex,  134  id.  140,  66  Pac 
174 ;  1901,  People  ».  Btehop,  ib.  689, 66  Pac.  976 1 
Calambia  (Dittrict):  1875,  Cranet  m  CaUiaaDe^ 


■  iiBowi;  bM  for  an  accuaed  or  aeivil  oppu- 
ftt  m  wttaoti  the  rolinp  are  aumetimea 
ilMted  by  tha  atatatsa  qooted  ante,  {  488  (mak- 
IH  faitiea  eompatent),  and  the  ralingi  as  to  an 
Msasd's  wai*ar  of  priTilege  against  salf-rrimi- 
■tfka  (astf.  1 9976)  an  sometimea  not  to  be 
ttlbnishsd  from  those  nnder  the  present 
Mb:  KKaLaaB(tkseaiseancitedjMK,  ff  1891- 
IM). 

Cmada:  BrilM  Cohmbia:  St.  1909,  e.  99, 
1 1  ("ia  ewsa  STaminaHon  questions  may  be 
MM  with  regard  to  any  matter  nfened  to 
Is  the  eridenea  of  tha  witness  while  under  ex- 
isdsstion  in  chief");  ^sw  Bnm$ip<ek:  1859, 
Aikissaa  v.  Smith,  4  All.  309  (defendant  not 
iBnrsd  to  cross  examine  to  an  aiBrniative  de- 
haes;  good  opinioa  by  Parker,  J.) ;  1870,  Fred- 
Mktoa  Boom  Co.  «.  McPherson,  9  Han.  9 
(Mndant  allowad  to  prore  payment  un  cruea- 
uMUaatioa,  bat  not  a  set-off) ;  1870,  Gilbert  r. 
CiBplieU,l3  N.  Br.5S,58(BngUsh  rule  followed); 
IIM,  SchofleU  r.  Anderson,  31  id.  518 ;  On/un'o  .- 
im.  Lamb  *.  Ward,  18  U.  C.  Q.  B.  304,  313 
(Mr  Bans,  J.  t  "  That  role  [of  Kndand]  baa 
Mwsys  pnraHed  in  this  conntoy  until  questions 
km  bssB  mada  at  Nisi  Prins  within  the  test 
jtu';  but  limiting  the  examination  of  an  op- 
Hsoat  ss  a  witness,  under  statntorr  implication); 
MuTDicksoa  v.  Pinch,  II  U.  C.  C.  P.  148 
(tmiting  the  party  like  other  witnesses ;  good 
tsUeasoy  Driqier,  C.  J.,  Richards  and  Hagarty, 
a. ;  per  Rict«rdt,  J. :"  The  rale  which  prerdls 
is  lagland  and  Ireland,  and  which  I  have 
•lesyi  understood  to  be  in  force  hen,"  permite 
t  vilnMB  to  be  eaUed  on  "  to  state  «U  he  knew 
iboM  the  maiMn  in  dispate"). 

Usinn  STATia:  AMama:  1854,  Kelly  v. 
Bnoks,  15  Ala.  513, 597  ( may  examine  as  to  <' all 
ivti  material  in  the  case'');  1856,  Fralick  v. 
Fnsin,  39  Ahk.  }57,  461  (same) ;  18«9,  Toule  v. 
Kiehol,  4S  id.  406,  419  (eoMra ;  Federal  rale 
tUw  spprovad,  withoot  dting  the  almre  prece- 
teto);  1893.  Johnson  v.  ArmMrong,  97  id.  731, 
795,  19  8o.  :2  (orthodox  rale  applied);  1899, 
HuUville  R.  Co.  v.  Corpening.  ib.  681,  687, 19 
80.  n»  (in  the  trial  Court's  discretioo,  opponent 
■Mr cmea-examiaa  to  his  own  case);  Alalia: 
CCr.  P.  1900, 1 149  (qaoted  m<«.  |  488) ;  |  666 
|asOr.AnBaCC.I899.|SS7);  Arimm:  1874, 
Bsrii ».  French,  I  Aria.  99, 134,  139.  95  Pac.  816 
(qaoted  ante,  1 18S9)t  ilria«*a<r  1854.  Auatia 
>.  Stste,  14  Ark.  555, 663  (ooaaning  ena»exam- 
iwdao  to  "those  facts  and  drcninatances  only 
tMsectMl  with  tha  matten  actwklly  stated  in 
OS  direct  wamhatioa  of  a  witness") ;  Cali- 
fima:  C.  C.  P.  1879,  |  90M  (this  dates  sfter 
McsM  ia  36  CaL,  afiv;  "  The  opposite  party 
■^  ensaexamina  taa  witnesa  aa  to  any  facte 
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•  MaeAfO.  ItT,  Ml  (Tadairi  rat*  adonM) ;     Raakt «.  Rhowta,  lit  id.  4M,  407.  ll  n  T  n. 
I<M.  Woodbofy  «.  Dtaliiet.  1«  O.  a  1«,  137     (mbm)  ;  ISM,  Hum  ».  Mi^r,  U»  id  jm  ^i 
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mad*  00  etnm  wimlnttoa  wfthoat  objaetioa, 
ud  aUomd  br  th*  Coart  at  •  aatter  <rf  eon- 
tmImms*  ") ;  list,  State  *.  Smilb,  M  id.  S7S,  SSO 
(PhibdalpUaft  T.  a  Co. ».  SdnpHofoaowtd) ; 
1901.  MwpbT  V.  Morphy,  74  id.  I9S^  SO  Aa  *M 
(trial  Coart't  diaentioa  eoondad);  Florida  i 
I88S,  Baraga  >.  StattL  IS  Via.  (OSb  W?  (cfOM- 
axaminatioB  ia  UmlMd  to  auttan  daalt  witb  in 
the  direct  aTaminatinn,  iaclading  tba  wiiol*'  of 
(ha  datalb  of  aodi  mattan);  IMI,  Adanw  «. 
State,  SS  id.  StI,  631,  10  8a  lOt  (eneaaxami- 
natioo  held  ptoaariy  liaitad) ;  ISA8,  TtMiUar  *. 
Apple,  SO  id.  la,  ISS,  II  So.  t78  (hen  held  iai- 
projwrly  limited,  nndartbarale) ;  1883,  Williama 
V.  State,  31  id.  SIS,  317,  IS  So.  S84  (the  nla 
aUowB  iaqoiiy  into  "all  the  ittXt  and  eiienai- 
wancea  eoanected  with  the  aattaia  of  the  direct 
axamlnalioB  ") ;  1896,  Thalhaim  «.  State,  38  id. 
189,  M  So.  938  (mm») ;  1903.  Faadan  v.  State, 
—  Fb.  —,  SS  Bo.  S04  (raU  aimliad) ;  1903, 
Vielda  r.  State,  —  id.  — ,  38  Ba  ISsVrale  ap- 
plied); CUorgia:  Code  1898,  |8S8S("  The  riglit 


ot  cwiii  eitnilaalioa,  thoroogh  and  lifting, 
hmci  to  eTan-  parn  aa  to  the  witaeaea  ca 
lapiiaBt  him'');  I8S5,  Oawini  *.  Callaway,  is 
Gk.  S73.  583  (fflfthodos  rale  followed) ;  1901. 
Ticken  *.  Atlanta.  114  id.  970. 41 8.  R.  88  (lama) : 
Hawaii:  1897,  Piipiilaai  w.  HonghtailiDg,  If 
Haw.  100  (cmea-examinatioQ  raaat  "reiiae  to 
mattan  bioocht  out  on  the  direct  examination  "); 
1898,  Kabwkoa  v.  Htaij,  ib.  430, 431  (dmilar) ; 
Booth  r.  BeeUnr,  ib.  SIS.  591  (the  trial  Coart  haa 
diaeretion);  IdaJio:  Rar.  St.  I8S7, S 6079  (-'The 
oppoaita  party  mar  erowexamiaa  the  witneea  aa 
to  any  fhoti  matenai  to  the  iaeoet  in  the  action  ") ; 
St.  1889,  Jan.  10  (in  the  croeaexamination.  "if 
he  examine  him  ae  to  other  matteia  [timn  facta 
Btated  in  hii  direct  examination  or  eoanected 
themwith].  inch  examinatiai  ii  to  ba  anl^eet 
to  tiM  nme  rnlea  aa  a  direct  examination"; 
aaModing  Bar.  8t  1887, 1  6079) ;  1897,  State  v. 
Lariiina,  5  Ida.  MO,  47  Pac  945  (defendant  in 
a  criminal  eaia  taking  tlia  stand ;  atntota  ap- 
plied); niinoii:  1864,  Stafford  v.  Fargo,  35  ifi. 
481. 486  (cnM»exaaination  la  cooflaed  to  "the 
fact*  to  which  he  teadSed  in  chief";  yat  "it 
mar  be  that  nnlaie  the  Court  ooald  aee  that 
loeh  an  examination  had  leaalted  in  injury  to 
the  oppoaite  party,  the  Judgment  would  not  be 
rereiaed  for  that  reaion  alone ;  but  being  calcit- 
latad  to  work  injury,  each  a  jnaetica  ahonld  ba 
diMonraced  " ;  qnoted  aate,  f  1887) ;  1864.  Chi- 
cago* KL  B.  Co.  V.  Northern  IU.C.  A  I.  C.0..36 
id.  60  (eraaa«xaminatiaa  ia  limited  to  the  mb- 
jeet  of  the  ttatiaMMr  in  chief.  "  except  hr  the 
exereiae   of   the   dberitionaiT  power   at  tlie 
Coart") ;  1871,  Bdl  a.  Prewitt,  6S  id.  .161.  367 
(eroaaaxamination  on  new  natter,  held  improp- 
erly allowed) ;   1875,  Droha  r.  Brewer.  77  id. 
MO.  Ml  (eroaa-axamination  held  pmpariy  lim- 
ited) ;  1887,  Bonnet  «.  Shtttfeldt,  iMid.  166, 
179,  II  N.  B.  ISO  (aama);  1887,  Erie  A  Pae. 
Deepateh  a.  Stanley,  IM  id.  158, 14  N.  B.  Ill 
(aama) ;  ISM,  Anheaaer  Bnaeh  a  Ata'n  v.  Hut- 
■HMlhar,  117  id.  651,  656,  II  H.  B.  6M  (aoiN); 
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,  ,  ISBS.  WhaUer  *  *.  U.  Co7rS^^ 
171  id.  810,  80  N.  B.  SM;  Imlian„7m-: 
Wright  ».  OaS.  8  Ind.  416,  4M  (Fede«l  S 
adopted  bi  thia  and  the  following  casuiiu, 
Ftmoa  ».  Hamttton,  IS  Ind.  156 ;  Dwrrn'oT' 
Dearmond,  ib.  455,  457 ;  1863.  AnroniT  Cobb 
II  id.  491.  511 ;  1874.  Stinahooie  r.  Swu,  47  iJ 
17 ;  IMI,  Johnaon  v.  Wiley.  74  id.  133, «'-  ( ■  i 
etaaa«xaminatiaa  moat  ba  eonflued  to  the  mb. 
ieet-maltaroftheoriginalaxamiiiatk)n")'  igu 
Hnnaiagar  v.  Hoftr,  110  id.  390,  394  u  ^jc' 
463  (croaa  examination  held  properlT'Umitnfi' 
1M7,  Cindaaati  C.  L  »  St.  t.  tL^cTuti' 
IIS  id.  176,  M4,  II  N.  E.  784,  14  N  E  ;«! 
1888,  Bittton  a.  State,  115  id.  SS,  61.  ir'v  p 
154  (•ame);  ISM,  Chandler  r.  B«al,  1.12  id  sm 
5M,  M  rf.  B.  897;  Iowa,  1863.  Wilhelmi  ,' 
Leonard,  IS  b.  830.  33^  mibW«  (Federai  ml* 
a^iUed) ;  ISU,  Daria  a.  Simma,  14  id.  im  itho 
"aoand  diaeretion "  of  the  trial  Court  held™ 
control;  no eaaea cited);  1876.  Arti r.  R. Co  44 
id.  884.  IM  (Federal  rule  q>plied  in  thi«  ud  ig 
ananing  eaaea) ;  ISM,  Glenn  ».  Gleiuoo,  61  Id 
18,  81, 15  N.  W.  859  (bat  "much  mngt  be  l«ft 
to  the  diaeretion  of  the  trial  Conrt");  isas 
Citiaena'  Bank  v.  Bhntaael,  67  id.  316,  320  is 
N.  W.  Ml ;  1M7,  Kn«er  a.  Pierce,  73  id.  35» 
363.  35  N.  W.  477 ;  1888,  Riordan  r.  Goeeert, 
74  id.  690.  m  N.  W.  107  (rale  liborallr  coStrn^i 
where  fraud  ia  to  be  got  at) ;  1888!  Bullin  , 
R.  Co.,  76  id.  990,  881.  39  N.  W.  Ui;  1894* 
State  a.  Farrington,  90  id.  673,  57  N.  W.  M6  ' 
Kaiuati  1871.  Snmuer  v.  BhUr,  9  Kan.  5S1,  i4 
(crowexamination  held  too  broad,  bat  «pn.^ 
ently  on  the  gronad  of  irreleraney) ;  1873  1,» 
Lee  r.  Blackburn.  II  id.  190,  »»  (Federal  rait 
— "Td) ;  1878,  Calliaon  a.  Smith,  30  id.  28  37 
);  1881,  BUUta  v.  PoweU,  16  id.320.3M 


(aee  qnotation  nnmi.  |1889);  1887,  l*wdCT'i. 
Henderaon,  M  id.  754, 7S7, 14  Pac.  164  (mut  be 
eooAnad  "  to  the  facti  and  ciicunutancea  given 
by  the  defendant  in  hit  evidence  in  chief")- 
KoKlmig:  C.  C.  P.  1895.  {  595  (leading  qcet^ 
tioaa  not  allowable  on  "  new  matten  ") ;  Lmlu- 
amt :  St  1886,  No.  M,  |  9  (quotetl  iiii(«.  {  488) ; 
1811,  Domibrd  v.  Clark,  1  Hart  202  (F.ngllth 
role  maintained;  qooted  Mfiro,  {  1888) :  18S9, 
Miehobon  e.  Dtoohry.  14  La.  Ao.  81,84  (lanwl; 
1878.  StaU  V.  Swayaa.  SO  id.  1333, 1327,  umUt 
(Federal  mle  applied,  but  not  applicable  to  ihu 
dafeadairt  ia  a  criminal  eaae) ;  1881,  King  e. 
Atkiaa.33  id.  1067, 1064  (orthodox  rule  applied) : 
Marfttutdt  1815,  Shielda  ».  Millet,  4  \\  ti. 
I,  6,  MinMi  (orthodox  rule  applied) ;  1878,  (irif- 
flth  r.  DiSaadarfer.  SO  Md.  466,  478  (HhiU  h 
T.  a  Co.  a.  Stinpeon  fdlowed) ;  I88I,  Her 
«.  Swomlay.  56  mL  4M.  455;  1903,  BU>': 
Bank,  M  id.  3M,  84  Ad.  M  (rabject  to  the  ii 
Court'a  diaeretion) ;  llamackuoelto :  1809,  W«i 
ater  a.  Lee,  S  Maaa.  834  (the  opponent  "  might 
rery  prop^y  enae-examine  him  u  to  all  mat- 
tare  pertinent  to  the  iaane  on  trial");  18.11, 
Merrill  ».  Berkdiire.  II  Pick.  M9, 173  ("  He  ww 
■worn  nnernlly  in  the  anit,  and  cannot  be  i*- 
itricted  in  hie  teatimoay  to  (beta  reUting  to  aoch 
Indiridnal  or  each  parte  of  the  caae  ■•  the  paity 
ealliag  him   may  ehooee  to  wlect");  18SS, 
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HHd^  r.  Rowdl.  17  id.  490,  4M  ('<  Whm  m 
ajBW  I*  eallad  to  >  putlenlar  hxt,  h*  i*  a  wh- 
MatoaU  poragMt'';  qanted  a»f<,  {  IMS); 
MA  Com.  9.  wntnwn,  1  Cuth.  189,  197,  217 
Ikm,  bf  aUoarinjc  th*  prawcntion  to  aam^x- 
^m  At  lirfwJMit'i  witiMHM);  ISSi;  Bark* 
tlilin,  7  M.  M7,  S49  (dMiani  that  thciti  ha* 
km  "wnaa  ilimtity  ol  piwtice"  in  the  local 
ouM,  bat  iatimalaa  that  "  the  itrict  nile  does 
mprmit  a  paitT  who  has  not  opeoad  hii  own 
Mi  M  iutiodnoa  It  to  tha  jarjr  by  rmii  OTamln 
lif  tiM  »iliMM«a  o(  tha  adTanapartjr " ;  Icaviiv 
j^  WmreA  to  tha  trial  Comvit  diactatioa ;  no 
MWlaBM  dud) ;  IRM,  Baal  e.  Nichob,  9  Gray 
III  (•  Tha  adreiae  party  haa  the  right  to  enaa- 
naalBa  tha  witoaaa  apoa  all  matten  matarial 
liilwiMM''i  hanap^iad  loan  att«itin|r  wit- 
m;  V*^  '»'*>  I  IBM) ;  18M,  Com.  r.  Had- 
M,  II  id.  M  ("  A  witnaia,  whan  eaUed  by  one 
fttj,  if  Uabla  to  be  asaminad  and  boond  to 
ajaar  la  to  all  fiKta  matarial  to  the  caae, 
tMnr  ezamlDad  upon  that  niMact  by  tha 
fitf  caUinc  Uin  or  not ") ;  1871,  Com.  *.  Mor- 
pt,  !07  MaM.  199,  SOS  (eroaa-axamioatioo  ii 
"Mt  coaAuad  to  the  matten  inqairad  ul  in 
(M'l;  iS7S,  Blackinrton  v.  Johnuo,  116  id. 
fl,lS  (iimUar;  hot  laid  to  ba  "  within  the  die- 
endue  of  the  pneiding  jadge") ;  190S,  U'Con- 
mH  •.  Dow,  189  id.  Ml,  US.  E.  788  (rale  ap- 

ti  aren  to  an  attaating  witoaaa  raqoind  to 
eaUMl):  MidUaan:  1868,  Pe<^  v.  Horton, 
4  Hieh.  67,  SO  vinatiea  Stoiy'k  mle  adopted; 
■ottd  mffti,  I IH87) ;  1861,  Campao  *.  Dewey, 
lillSl,  414, 4811  <iama,  by  Martin,  C.  J.,  and 
Muniag,  J.,  againat  Chriitiancy,  J.;  quoted 
•M,  f  1888)  i  1869,  White  r.  Bailey,  10  id.  155, 
IM  (nle  applied);  1869,  Chandler  v.  AlUaon, 
il.  4(0, 477  (Kope  of  the  role  examined  ai  to 
■IkU  connactad  with  the  matter*  stated  in 
cUef";  qaoted  amit,  |  1889);  1865,  Dann  r. 
Cadaay,  IS  id.  939,  943  (craaaexamination  held 
Inpiopariy  leatrictad  noder  the  rale);  1866, 
nnapaoo  a.  Hkharda,  14  id.  179,  183  (aame); 
mt,  Oetroit  A  M.  R.  Co.  v.  van  Steinbaig, 
liit  99, 109  (na^igent  injuy ;  plaintiff's  wit- 
■MS  allowed  to  be  craa»examlned  as  to  bto 
eostribatofy  nai^igence ;  "the  caae  of  People  v, 
Hwtoa,  wa  think,  is  orerrnled,  ao  far  aa  it  haa 
aijr  Iwtring  npon  the  preeeat  qoeatioa,  by  the 
CMMof  Chandler  v.  Allison"  and  tha  ensning 
OSes;  qnoted  «■<*,  |  1888);  1869,  Torner  v. 
finsJ  Bapid*,  90  id.  390,  394  (testimony  otm- 
emiig  matteia  in  chief,  held  improperly  ex- 
dided ;  "  see  Campao  «.  Dewey,  where  the  rale 
o(  enssexaminatioa,  aa  applied  in  Ptople  >. 
limtiia,  was  tnt  bnoght  in  qnaation  in  this 
Sate,  and  which  haa  dDce  been  orerraled  by  all 
Ike  other  cassa  abora  dtad  ") ;  1878,  O'Donnell 
f.  8egw.  95  id.  367. 371  ("  The  only  safe  ganenU 
nle  upon  rmasaiawlnation  is  to  allow  the 
pitT  cT<)ss«mmiaing  to  go  orer  the  whole  snb- 
)Htornb)ecti  to  whieb  the  direct  examination 
nblsd";  scope  of  aas»oxamiDation  farther 
pkiMsd  in  tenas  similar  to  the  next  caae) ; 
ins,  Wilsoo  *.  Wagar,  86  id.  459, 45/  ("  The 
WMMlsBt  had  tha  (%ht  on  era»examination, 
M  only  to  call  oat  aay  fact  which  would  eoit- 
tndict  or  qnalify  any  paitirnlar  facta  stated  on 
lk«  exuninatioQ  in  chief,  but  anything  which 
*nud  teod  to  rabot  or  modify  any  ooodaidon 
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or  inftaanea  rasnlting  from  the  facts  10  stated  ")  • 
1874,  Hamilton  r.  People,  99  id.  178,  181  (crosa- 
examinatioo  held  impruperlr  Umited);    1876, 
liarnea  r.  Ledyard,  33  id.  319  (rale  of  Chaadler 
r.  Allison  applied  to  allow  a  eroaa«xamiaation) ; 
1878,  JaoofaseD  a.  Meticer,  38  id.  103  (rrassux 
aminatioa  held  properly  allowed ;  *  ranch  ranst 
be  left  to  the  aiacratiun  of  the  trial  jodce  ")  ■ 
1878,  New  York  Iron  IMine  s.  Neganaaa  Bank! 
39  id.  644.  658  (Codet,  J.:  "Tboae  casaa  [of 
Ptople  «.  Horton  and  Ciunpaa  r.  Dewey]  have 
been  repeatedly  oremdad ;  ...  the  naceasity 
of  repeating  it  ia  •  aiiignlar  Uloitration  of  the 
dUBcnlty  with  which  a  mischieroas  bat  plausible 
precedaat  is  sometimes  got  rid  of";   quoted 
oats,  1 1888) :  1880,  Lichteuliev  v.  Msir,  43  id. 
387,  9  N.  W.  455  (crasfrexammation  held  im- 
properly limited) ;  1883,  Stearns  v.  Vincent,  60 
id.  909,  891,  15  N.  W.  86  (rale  of  Chandler  c. 
Allison  applied) ;  1886,  People  v.  Barker,  60  id. 
977,  309,  97    N.    W.    939    (cioaa-examiaatioD 
broadly  allowad;  orthodox  role  apparently  ap- 
proved) ;  1890,  Ireland  ».  R.  Co ,  79  id.  163, 164, 
44  N.  W.  496  (••The  role  ia  weU  established 
that  a  witness  may  be  rniss  nxsmintid  upon  all 
Doints  material  to  the  issne,  whether  the  party 
naa  called  them  oa*  upon  dbeet  examination  or 
not") ;  1893,  HeromingK  «.  Assur.  Co.,  95  id. 
355,  54  M.  W.  949  (preceding  caae  uprored); 
Uiuiinpirii  1866,  Maak  v.  8tat^  39  Miss.  405, 
496,  499  (orthodox  rale  foUowed  in  a  good 
opinion  by  Fisher,  J.;  Haady,  J.,  diaa.,  quoted 
o»to,  1 1887) ;  Miucmri:  1840,  Fkge  ».  Kankey, 
6  Mo.  433  fwltaaaa  called  to  nrore  a  signatnre ; 
allowed  to  be  eraaa-axamined  generally) ;  1843, 
Bniwn  V.  Borrua,  8  id.  86,  30  (witness  "  intro- 
duced to  prove  a  single  insulated  fact,"  allowed 
to  be  cross-examined  "to  all  matters  involved 
in  tha  iasne") ;  1874,  St.  LouU  *  I.  M.  B.  Co. 
r.  Silver,  56  id.  964  ("This  Court  at  >n  early 
day  adopted  the  Engliah  doctrine  ") ;  1875,  State 
V.  Sayers,  68  id.  585,  586  (saasa) ;  1875,  State  «. 
Brady,  87  id.  148,  145  (same) ;  1898,  State  *. 
Soper,  148  id.  917,  985,  49  &  VT.  1007  (same) ; 
but  for  an  ocnisarf,  the  f<dIowing  statute  (quoted 
in  fall,  an*e,  (  488)  modifled  the  general  rale  aa 
before  applied :  Rev.  St.  1881,  |  1918,  Kev.  St. 
1899,  I  9637  (the  accused   taking  the  stand 
"shall  be  liable  to  craaa«xaminatioa  as  to  any 
matter  referred  to  in  hi*  examination  in  chief  ") ; 
applied  in  the  following  eaaes :  1881,  State  a. 
MeOtaw,  74  Mo.  573;  1881,  State  r.  Porter,  7S 
;d.  171. 178;  1882,  State  v.  McLasgblin,  76  id. 
390;  1889,  Sute  t).  Turner,  ib.  390 ;  1883,  8Ute 
t.  Uonglaas,  81  id.  931,  935  ;  1885,  Mate  v.  Pat- 
teiaon,  88  id.  88,91  ;  I88S.  State  v.  MWs,  ib.  417 ; 
1886,  State  v.  Chamberlain,  89  id.  199,  138, 
I  S.  W.  145;  1886,  State  t>.  BoUa,  ib.  595.  598. 
1  8.  W.  764;  1886.  State  e.  Bsroing,  91  id.  89, 
3  8.  W.  588;  1887.  State  r.  Beaudeigh.  92  id. 
490,  495, 4  &  W.  666;  1888.  State  e.  Branonm, 
95  id.  19.  98, 8  S.  W.  118;  1888,  Stete  i .  Weet, 
ib.  139, 148,  8  8.  W.  854;  1888,  State  i>.  Grsves, 
ib.  516, 8  a  W.  739 :  1890,  Slate  v.  MoKiniie,  109 
id.  690, 639, 15  8.  W.  149 ;  1892.  State  e.  Tomer, 
110  id.  196,  901,  19  8.  W.  645 ;  1899,  State  r. 
.\very,JlSid.475.  500, 91  S.  W.  193  (a  siogla 
quesHon  aa  to  gujlt  or  innocence  permits  "  a 
wide  range  of  croaa^xaminatioa  ") ;  1899,  State 
*.  Undqpeth,  ISO  id.  31,  SI  8.  W.  483;  1900, 
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IM  U.  7«,  H,  M  8.  W.  tor 
lilw);  IMI,  StMi  «.  UMban.  1«6  id.  M*. 
M  8.  W.  TM  (i«patttiia>  th*  onNnir  nl^ 
in  amu  >.  Bnoka,  91  id.  S4S,  Ml,  MS,  S  sTlT 
U7) ;  Mmtmm ;  C.  C  P.  )8M.  |  UJ*  (UIm  CU. 
C.  C.  P.  I  WM) :  IM7,  Twr.  ».  lUhbng.  6 
Mont  M7.  «»,  IS  Fkc  US  (not  daw) ;  11*7, 
Huiiaglaa  •.  Miai^r  Co..  19  id.  411,  49  Vmt. 
798  (oisjr  w— »«iu»i—  on  oao'i  own  mm  la  tb» 
trial  Coait^i  diwfMiaa) ;  1901,  Ktep  ».  8ih«^ 
man,  99  id.  994,  94  Pas.  994  (IttMl  nla,  lilM 
thai  of  Miehtea);  1909,  Cobbaa*.  BmUm.  97 
id.  949,  70  ^.  906  ri><wl>t  rHjpaitiiy  tlM 
Umiu  to  which  cm«-waiiBitioa  019  to  tmgia 
anallT  if  not  alwajn  to  ba  naohad  hSm  the 
oWaetioD')*  MtnMfai/  1979.  Uavla  >.  Ndicb, 
7  Aabr.  84, 97  ("  nrt  ba  raMiiiMd  to  tha  facta 
aad  dratmatanaaa  drawn  oitt  on  Ua  ditaet  ax- 
aaiaatioa") ;  lo  in  tha  foUowiac:  Cloacfa  v. 
Stata.  ib.  390.  341  i  1879,  ScUandur  «.  8tat^ 
9  id.  941.  390,  1  N.  W.  957;  1881,  Bonr  r. 
Thompaon,  19  id.  408,  U  N.  W.S93;  18«rbooI 
ff.  Rorba,  IS  id.  94,  96.  17  S.  W.  119;  1888, 
GriaMa  ■>.  Caaadl,  93  id.  191,  96  N.  W.  479; 
1997,  Atwood  V.  Marthall,  91  id.  173,  71  N.  W. 
1064  (mb  libaraUr  rapHMl  in  eaiaa  of  fiaad) ; 
l90^Mianui  P.  B.  Ca  a.  ?oz,60  id.  931,  93 
M.  W.  744;  Smnda  i  1871,  Fatnaon  r.  Rather- 
ford,  7  NaT.  388, 890  (not  daddaii) ;  1877.  Bwk- 
Iqr  r.  Boeklay,  II  id.  413,  441;  14  id.  969 
("  Cra»«uaUnatioQ  ought  to  bt  allowad  a  free 
laaaa  within  tha  aaliJaet-BWtteT  of  the  aftdaaaa 
in  Aiaf ,  but  If  it  raogaa oatdda  of  thtt,  thMak 


") :  Acw  Jermt !  iaS4,  State  v.  Zeilan, 
7  N.  J.  L.  910, 119  f  Even  npnii  11  rrnwaiawi 
nation,  it  yon  e;tamina  into  a  labttantiTe  iada- 
pendent  matter,  yon  moat  open  it,"  neauiiv 
apparently  that  a  ttalanent  by  eoaaael  aa  to  bu 
pnrfnae  mnat  'm  made;  and  upon  the  ooaneel 
nulling  Nch  -.•  itateannt,  the  examination  pro- 
ceeded aadrjitad)  ;  1997,  I>ottnally  v.  State,  Ifi  id. 
463,494,  M  aMa  (enMa«sauiaatioo  to  nawmatter, 
held  property  rafaied) ;  1887,  Diiqne  v.  SMte, 
49  id  149.  i  AtLMI  (aaM  mie  for  an  aecwed ) ; 
Nni  Vont:  1904,  Jaefcaon  c.  Sou,  1  Caiaaa  178 
(opponent  not  allowed  to  craa^xaaina  to  A 
will  without  notiee  to  paodace ;  bv  1  iiiai  maiiiiii 
ing  "  he  made  the  iiilmin  aa  maeh  hie  own  aa 


it  he  had  biBMlf  eaUed  him  " ;  a  eonaet  MMuth 
raliog  on  the  (acta) ;  n97,  Jacfceao  v.  Vairidc, 
7  Cow.  138,  949  (■•  P.  [after  eramintian  by  tha 
defuidant]  waa  properly  admitted  to  Ua  enMa- 
axaminatian  aa  a  compilimt  ailawa  for  tbe 
niaintiif ") ;  aOnned  in  S  Waad.  166,  171.  905; 
1999,  Foboa  Ba^  v.  Staflard.!  Wend.  489,  489 
(orthodox  aUa  miplied ;  quoted  ante,  |  (M6) ; 
1834,  Booat  *.  Bogert,  9  Bdw.  Ch. 399,408  (a 
witneia  *-  emuan  generaily  "  "  mar  be  crem 
•xamined  a*  large  in  ■upport  of  tha  r%hli  of 
the  oppoatta  paity");  IMa  Mattiee  n.  ASen, 
»  Barb.  943, 940  (tha  Bngtiah  rale  »ii  th»iala 
ia  thia  State"  |  ytil  tha  Court  goca  00,  paaplax- 
ingly,  to  ippniu  lb.  J.  Story'a  laagimfa,  iind 
dadane  that "  a  party  baa  no  right,  bafaee  be 
haa  openod  faia  eaae  to  the  jary,  tii  iiiinalaae  it 
aad  prora  it  on  oroaa  examiaaMon  of  Ma  atmr- 
aary'a  witneia ");  1878,  Blake  v.  People,  73K.T. 
598  (to  intradaee  matter  of  .dafanea  on  eaaaa- 
Bination  ia  in  tbe  trial  Court'a  diaeaeifaa. 
'  aimpiy  a  qnaMian  aa  to  tha  oadar  of 


id.  170,  979  (tafan  to  "  tha  giMr^ 


wooT' 

Thorn,  

rale  that  a  party  eaaaait  iatamdnca  "Q  au.  u, 
the  jary  iy  ernaa  aiiaiining  th*  wiinw.  „f  {^ 
•^ "  iMit  laarea  the  trial  Conn',  „;««! 


ticatoflaatral; 
aad  citing  onli 


thaaboreleai 


only  two  irraiaTant  caaaai ?  i^ 
W,  Sawiay  r.  Mamll.  V  ju™ 


ii'ing  c»»j, 


Canlum:   ItOt,  Snwiay  v.  MnrreU.  '»  11.™ 
107  A  C.  906    II  &  K.  1016  ("TK.  n,l,  £ 


the  »MM>xaaaiaMiaD  ia  limited  to  the  nutt.^ 
bronght  on  the  direct  examination  hax  "evH 
imTailed  ia  thia  cooatry")-    Nartf/iT 
lW9,  Mate  ».  Kent,  9  N.  6.  916,  67  N  w"  m- , 
(Federal  mIe  applied;  bat,  in  an  accoiwd', «. 
aaaiaa^,  motiTO  haviag  been  toocli«i  bbou 
the  aabjeet  may  be  naalnio ;  a.l■W^ al.o  \\m 
after  a  wnegeiMid  denial  of  the  crime,  th, 
tame  may  foUow)  ;  Okio:  1853,  Uee  i  Dnt. 
1  Oh.  St.  a9M90  (orthodox  rtUe  Mid  t™« 
adopted,  tiat   croaa-axaminatioo   may  extend 
"  generally  to  the  aerita  of  the  canm  or  to  any 
matter  embraced  in  the  canae."  with  the  niu,\\i 
cation  that  it  emiaot  iaelade  •'  diatinct  matter  of 
hia  defence  bv  way  of  avoiddnce  " ;  aimilar  to  the 
Mwhifran  mle) ;  Oraoan.-  C.  C.  P.  1893  (  m- 
(Uk.  Cat  G  C.  P.  I  9048) ;  I89S.  Ah  IW 
Smith,  95  Or.  89, 38  Pac  1093  (dting  the  Miolii; 
gan  eaaea) ;  18M,8ayraa  ».  Alieo,  id.  •Hi,  35  IV 
154  (aimilar);  1999,  MaxweU  ».  Bollea, 98  id  1° 
-:    Pac.  669  (it  "  may  extend  to  any  other  matten 
connaated  therewith  which  tend  to  limit,  explain 
onalify ,  or  rebut  any  inference  reaolting  f nan  ti,« 
direr*  examiualiao  ") ;  for  au  aataerf,  the  rule 
iaatricdy  applied:  1885,  State  v.  Lurrh  I'lji 
99,  loa,  6  Pac  406;  I8«6,  State  v.  Sauudcis  u 
id.  .-MO,  309,  313,  19  Pac  4tl  ;  1890,  State  . 
Oalio,  18  id.  493,  93  Pac.  964 ;  1902,  State  i 
Deal,  41  id.  437,  70  Pac.   534;   ftinuWmn.v.  ■ 
1917,  Kllmakar  v.  BncUey,  16  S.  A  R.  ■>  r: 
(Federal  rule  flint  pat  forward;  qnoied 'iiiii> 
f  1885);  1841,  Caator  v.  Bavingtoii,  2  W.  4  s' 
am  (in  Ellmaker  ».  Buckley  "  it  waa  roled  that 
a-party  ahall  not  introduce  bia  caae  to  the  jnrv 
thnaagh  a  rrnaaeiaininalion  of  hia  adverurrii 
witBeaaa");  1843,  Floyd  i-.  Bovard,  l«  id.  75 
79  jaiujflw;  oauled  mle,  }  1887) ;  !&•»,  l<erit 
V.  Cofaea,  •;  Wkmrt.  81   (rule  applied):  1844. 
Kariiley  v.  Swailrtaiidar.  8  W.  A  8.  171, 177 
(cwaa  axaminaliott  to  aew  matter,  allowed  tot  an 
altaatiag  witaeaa,  on  the  facta) ;  1846,  Srhnal.lo 
r.  Doughy,  3  P*.  St.  SOii.  395  (the  nUefaeini; 
departed  nam  balaw,  "  it  waa  ao  mnch  a  mat- 
tar  of  diaemtion  in  the  court  below  that  »e 
raaaiit  laverae  on  timt  gitninit ") ;  1848.  Bank  v. 
ftmijn,  9  id.  17S,  176  (cioae^camiaatiou  to 
new  matter,  ailowaAea  the  faca) ;  183!.  Mitch- 
ell B.  Welch.  17  id.  139,  349  /cruaeexsminatioa 
held  properly  raatriatad) ;  I8SS,  Turner  r  Kevn- 
olda.  33  id.    199,  9H  (aame) ;   I8G6,  HeUer  p 
McGrath,  59  id.  531  ("  Craaa.ejmmiiiation,  ae  a 
seaara]  things  ia  only  icfmlar  when  it  in  con- 
fined  to  the  liwImuiiT  given  by  the  « itnean  in 
chief";  bat "  maeh  mnat  etill  he  left  to  the  die- 
cretion  of  the  jedge,"  and   in  thia  twe  -an 
excaaa  tt  fattitude,"  not  injaring  the  nppoamt, 
waa  hdd  not  gronnd  for  rercraal);  l«S9,  .lark. 
aon  V.  Litch,  69  id.  451,  4M  (Shanwnod,  J 
"  T  haTe  not  been  able  to  find  a  Hinirle  caae  in 
which  thia  Court  haa  revened  uo  that  groosd; 


28M 


mWWW]    CROaS-ECAMINTNO  TO  ONM  OWIT  CASH  ,  i^ 


•nj  qnwuiiB  tint  mar  b*  panineM  to  th« 

tiou.  to  l»  U«rfd«i  by  th.  jSTT;  WW  ST 
^m  r.  8tm,  38  Id.  m,  Uj  (io.  d«,)  ■  SST 

r.  (_rawford  approTwih   Viui,d  StafM-   IRM 
the  cr<iauix>inli..>t«-  _# i._      ^"  <    '  P"™ 


Itan*  ».  Loon,  lU  U.  S5.  "J  A  I    sm  IJ    ^  ,'"«*»"»«^U»m«   *»•    mad«  .pen  the 

u Mflij';   thU  erne  mart^iUMtSS  JL^^  i""'*^'*.'?''  "»»*•'•  '~d'''«  qneiSm. 

te. ^lU.  raki.  the  Coirt  her.  oiS^^^  anJS^r^'i  P"^~  "*  **'^  ««"'•  t"  '<"bld 

tiW  for  a  BMn    rrnnilafilr  in  th.  ofj-.    .  qneWion*  ai  to  new  matter,  bnt  rather  the  con. 


!?;  l^l^iiS°'S5?«'~»*°"  haw'pro,;: 

rtr  laamtif;  IBM,  Bobao  ».  Aroea    t!u  lA 
»  nmoeipDia  Tnction  Co.,  aaa  id.  54  51  Ati 

^.i^^KLn"^t-,.?2'.ts 


th«  »!,./>  ^^  ""•._t»io;  Doce  here,  too. 
by  iteelf  in  Chencerjr,  ret  doe*  m>t  refer  to  a 
Chancerrmle);  IMO,  PhiladolphU  *  T.  U  C  ' 
».  Stimp«,„.  u  Pet.  448,  461  (/ede™!  JthM 

f?°«!5'  *'«J  «».  «»«  (ml.  of  the  preceding 
??2."~>^"«»to");  I86S,  Honyhton'^rj^" 

•Mtled  );  1878.  Rea  i>.  Hluoori,  17  id.  5ai 
"^fJe^Mwnination  ii  "muinr  conflMd 
withta  the  «»pe  of  the  din«  examintuon^ 


be  left  to  the  lonnd  dSritZ'ofJhf     ^m  '".f^^'  '«'"«»•  "  nndonbtedly  Xw 

I.  H»m  Bai  174, 178  (orthodox  rale  aoBllS*^     Ml.  ^P  "  """>  •"•■rgwi.  the  trial  Conrt'a 


l>J*.  Ml,  SaS  ("A  party  hae  no  right"  to 

tj««  jndnMnt  will  be  rerened  for  a  relau. 
J^nd  of  error,  nnlee.  it  appeared  that  H 
IW?  G  r  H''"r  *°  ""  »5»^P^rty  ") ; 


•  5???"'  *  8-  C.  J89,  247 ;   1880    Kainoa 

Hrfoae   S  Strobh.  36.  41.  ^mbl,  (th.^^ 
■at  Bay    ley  the  fonndation  of  hia  dafai2?in 

;?,?•  ""■  y""  "•  Mcllwain,  16  S.  C.  6J0. 


•  *?  '?:  "•  SO  8.  B.  80S;  18W. 

iS^;'^*^.'ti«>ik:£^^ 


of  the  tri.l2Bdp  to  confine  the  cro^eiamini 

bjrftejtitod  on  hi.  direct  examination  ") ;  1901 
Mm.  4  Smolto  8  Co.  ..  Parli,  *  l. '60.747 

sn'  .^ =?>ivr3j^j» :  W'coto'r  rc.'W,s:Tir^i"?»i  «:sffi  ^ta^- 

»f.;?,?:n«87's:»k'?^W;,«^' 
{j"t.?,rL''n^''?>Ljj!?»'«'K-lht... 


2:^   •■  Wlrtt:;^  K^i.?™^dS„Ttei; 
"™"      We  beUare  thto  ml.  the  aonnder. 


2im 


IT    o     in«  t;  j — .=v™u, j   iBw,    nnniirnt  e. 

«T  i^  i^„-  ,^^^1^*  "■  P««x*.  24  U^li  364 
.\^'  *  '«•»«»'«»»  one  chareed  with  fraod, 
ft^uv"^  '•  P«™i«'il'"«  on  croM-examina^ 
vt.  183,  13S  (orthodox  rule  applied);   I877, 


M 


IIMI 


OBDKR  or  BVlUEBtll. 


[CHAj.ixni 


S  1891.  amm :  Q— WlwrtHiw  of  SMh  Kal*.  (1)  Undn  the  orthodox  rule, 
it  ia  of  conne  uramed  that  then  out  be  no  ioquiry  on  oroM-exemination  m' 
to  faoU  not  properly  tiien  in  issue  nnder  the  pleadings.^  But  where  there 
are  joint  opponents,  tiie  facts  in  issue  are  pneomably  available  on  ctom. 
examination  bj  any  one  of  them.'  Where  ib»  witness  is  himself  the  {larty 
on  whoee  behalf  the  counsel  is  croo»«xamining,  and  has  been  called  by  the 
first  party,  there  seems  to  be  no  reason  why  the  same  scope  of  questioning 
should  not  be  allowed;*  although  (anU,  §§  773,  774)  the  questions  should 
not  be  leading  in  form.*  Where  the  witnees  is  Uie  party-opponent  to  the 
croe8<«xaminer,  no  difference  is  called  for.* 

(2)  Under  the  Ftdtrat  ruU,  it  is  clear  that  nothing  prohibiu  cross- 
examination  to  one's  own  case  where  the  calling  party  has  been  allowed 
(antt,  §  1888)  in  hia  direct  examination  to  bring  out  facts  in  rebuttal  of  a 
prospective  defence,'  nor  where  with  the  trial  Ciourt's  conseut  the  opponent 
has  postponed  the  cross-examination  until  after  he  has  begun  his  own  case 
in  reply.*  Furthermore,  it  is  certain  that  the  discrediting  of  the  witness  bj 
any  allowable  mode  whatever  {ante,  §§  920-1046)  is  not  a  part  of  the  oppo- 
nent's own  case,  within  the  meaning  of  the  rule,  and  may  therefore  be 
pursued  without  restraint  on  cross-examination.^  Nevertheless,  such  is  the 
latent  power  of  confusion  inherent  in  the  rnle,  that  even  this  elementaiy 
postulate  is  sometimes  lost  sight  of^,  so  that  a  Court  is  found  to  refuse  to  let 
the  opponent  on  cross-examination  ask. about  a  prior  self-contradiction  {ante, 

ent) J  I90I,  Stabbinn  «.  Cartii,  109  id.  S07, 19 

N.  w.r- 


■rkiMU,  39  Id.  919,  t»  nc  7W 

ion  wMj  eo««r  "all  mMtm  di- 

r  mumttmi   Ml   tMrimoar"); 

iSOO,  Stat*  ».  BatteM,  48  W. 


State  *.  HoBkiM,  50  Vt.  SIS.  331,  toaUt  <waa) ; 
Viratma  .•  ibs.  UiUer  >.  Hillar'i  Adm'r,  n  Va. 
•70.  as  &  E.  SSI  (Fadand  rale  mdM) ;  IKmA- 
mgtom:  1S»7,  Bbhop  «.  AtmOI.  17  Waah.  SOS, 
49  Pac.  137, 80  Pac  I0S4  (Fidaial  rah  WMlicd) : 
1901,  Coev  V.  DarknaU.  39  id.  »!&••  ne-  7M 

(ewaaaaaataatlon  "  '* " 

net!/  itatad  or 
Wnt  yirqmim:  il 

Va,  ftCl,  87  8.  E.  CM  (trial  Coaifi  dbcNtiaB 
upcvved  in  allowiu  tioM  aaamlaarina  to  ona'a 
own  caM)  t  If  MCMwa :  ISSS,  CoDgar  «.  B.  Co.. 
17  Wla.  477,  483  (ara»ozaarinaaaa  to  "new 
aaattMr,"  aadadad) ;  1889,  Kaapp  v.  Sehmidw, 
S4  id.  70. 71  ("  Tka  role  ia  that  craaa-axaniiDa- 
tion  ia  ta  ba  eoaflnad  to  tba  mattan  aboat  which 
tba  witna«  waa  eaamiaad  ia  chief " ;  bat  aa 
aseaBtioa  pfohahlr  oaiala  for  a  partjr  aadar 
OHMMUUBiaatioo):  1SS8,  Norria  ».  Carnal,  57 
id.  891,  155,  15  S.  W.  148  (wM  oBBaptioii 
-prohMj"  neoniaad,  iabjact  to  trial  Coart'a 
diMsretioa) ;  18s£  Toamasa  ».  Camar.  «9  id. 
S80,  581,  33  N.  W.  ao  (cioaMzaminatioa  bald 

SroperiTiaatrietad) ;  IS91,  V7eadaclc».  Keanedy, 
0  id.  449,  453,  90  R.  W.  393  ("It  baa  alwajra 


liaen  tba  piacaea  to  allow  a  puty  aa  a  witnaaa 
to  bo  cfoaaaaaminad  ttUt  oo  tba  whole  caaa  ") ; 
1894.  Laack  v.  HuUm,  87  id.  844.  58  M.  W. 
1101  (etaaaaxaaiaation  of  a  |daiatU(,  bald  not 
improparijr  reatrietad  in  the  trial  Coart'l  dtacra- 
tion);  1900V  SallirMl  n.  CuUina,  107  id.  a91,  83 
N.  w.  310_(tha  axsa^on  aa  to  a  party, 
"  ek  V.  Keam 


geated  in  Weadoek  v.  'Keanady,  appat(atl,r  dS- 
approved) ;  1900,  Caddy  v.  Foremaa,  107  Id. 
819, 83  N.  W.  lies  (eoatmy  to  the  fbragaiag 


395  (geaaral  lilaapplM);  1901,  Lantn. 
bach  V.  Netio,  III  id.  399,  87  N.  W.  2so  (ip. 
vnf'mg  SalliTan  «.  Collina). 

^  1S59,  BracMhdla  a.  BaDey,  I  F.  &  F.  SM 
(matter  aot  pleaded  at  all);  1830,  Hattncnr. 
Boyd,  5  Waad.  883  (throng  bck  o(  an  affida- 
Tit  of  marita,  tba  caaae  waa  conducted  oa  the 
pfadatiS'a  pleading  aa  aa  "inqacet"  odIjt); 
1841,  Kerker  r.  Carter,  1  HiU  101  (aimOar). 

*  1848,  rieteher  «.  Croebie,  2  Moo.  i  Rob. 
417  (nninaal  far  a  defendant  who  had  loSeml 
jndgiBaBt  aad  waa  intereeted  oaly  aa  to  the 
amonnt  of  danaacaa  waa  allowed  to  ctom- 
examine  to  the  whole  case  with  a  view  to  estah- 
GebiDg  the  liability  of  other  defendaoti,  rince 
he  woald  be  liable  for  ooeta  un  hia  plea  io 
abatement  if  they  were  not  gnilty). 

*  CfHtra :  1883,  BeU  v.  Chambers,  SS  Ala. 
680.  684  (he  doee  not  berone  "a  geiitnl 
witnaaa  in  the  caaae,"  and  tberefon  cannot  b« 
examtaed  "  on  aay  matter  of  defenae  not  called 
oat  by  the  ptaiatiff  in  hia  examination").  But 
the  caaae  died  ia  the  preceding  section  do  not 
make  thia  axeeptioa. 

4  Whether  aoeh  a  party-witneaa  may  k  !» 
pewJM  by  the  croee  examiner  ia  of  count  a 
different  aoectioa  (oaf*,  1 916). 

•  1896,  Kaany  v.  Walker,  29  Or.  41, 44  Fac. 
501. 

•  Bee  the  eaaee  cited  oats,  {1884. 

t  1881,  Stale  V.  Wniingham,  33  La.  An.  937. 
Few  conned  bare  been  hardy  eoongh  to  laiie 
Oa  doubt. 


tfioe 


||18«S-1»00]    CK08S-EXAM1NIN0  TO  ONCT  OWN  CASE.  |  18^3 

rSswn^  ?^   J^  the  rule  agtinrt  impeMhiug  one't  own  witnew  linU 

»»>«»tion.  t  i»u.t  then  be  rilowed  tt  the  later  .tega*    Under  the  fS 
njK«n.Uy.  «  «,m.ti»e.  found  itn  exception  foTVp«tyrpW7ent  «  i 


Oiro»«it  to  Cro.M«i.to.  to  W.  Own  Om*  nude,  th.  Orthodox  M^- 
;j^»J«LUnder  the  orthodox  rule  (anU,  i  1886).  the  op^in  2; 
Mg.  of  m).M>xaminabon  may  inquire  about  any  f«,u  materialto  the  ca« 
Bj^««xaa.xn.Uon  i.  by  hypothec,  a  oo«nte«xaminatioT- tte  .Z' 
.teqnent  to  a  direct  examinaUon.    Hence  it  U  not  proper,  if  there  hS 

What  conaututee.  for  the  first  party,  calling  a  witnew.  eo  a«  to  entiUe  the 

JU  "unZ^hiS"  the  question  can  practicaUy  ari«  under  the  orthodox  rul. 
ic^tit^   '  i^'  °P^"""'  ""^  «k  M  to  «,y  fact,  material  to  his 

JT^n  th^^  X"^TT  u '"^"  "**  ^"'  P^'^y  «*"•     Under  the  Federal 

rit^  ™«f  ?  '  ^^•,**'"  °PP°"""'  *=*''°°»  •"'^  «  to  '«*•  elating  to 
toown  caw;  he  can  ask  only  as  to  facte  forming  part  of  the  fir,t  pajivj 
«.  (which  of  cou»e  he  will  harfly  wish  to  do.  elc^for  facta  moSnff 
.former  witaew  testimony),  or,  under  the  inferior  form  of  L  r^f^f 
otters  about  which  he  has  already  testified  (that  is,  none  at  alitor  for  f«te 
n^hmg  the  witne«.'  cha»cter  or  otherwise  discrediting  hi.  L^^  m^ny 
Jhtt  «  ag.,n.  none  at  aU.  because  he  ha.  made  no  testimonial  asSrtS 

STrut^  rr"' "  f'^''  "15''''*  '"  cross^xamination  Z\^C7:t 
Brirule.  m  the  das.  of  cases  about  which  a  question  may  arise  under  the 

^nlV    ^*  ""^  '"  ^"^"^  '^^  ^'-^^-P^J  chiefl^i  Ca^5 

Srietsx"  ''"'"°"  ^"'^"'^°°'  '°"°^"« ''"  °^'•^- 

The  quertion^  a.  usually  phrased,  is  whether  the  opponent  in  certain 
jcunstanoe..  hj.  ««iuired  the  right  to  cross^xamine,  iTto  certl^^c; 
J  t^  .mony.  But  it  may  be  noted  .hat  the  same  definition,  serve  eqSy 
fo  detennining  another  problem  under  an  independent  rule,  namely,  thi 
«le  «gam.t  mpuuktnff  one',  oum  vritnfee  (either  on  cro«wxamination  or 

«».         '      ™«wTui.  uncB  u»,  100  Fad.     ud  oomm  thowdM  oMi,  f  9ie  (iMMhW 

oat'f  owa  witoMt).  ^^    ^ 


r 

-  .    ,           -    <■_  Ji 
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ORDIB  OF  EYIDKNCI. 


[Chap.  LXIII 


't  ;; 


tl 


otherwine).  Who  ia  one's  oini  witnaH,  depoidi  in  part  npon  which  party 
hM  first  okllad  and  made  use  of  the  witneaa ;  and  thoa  the  same  tests  serve 
for  that  parpoae.  Thia  haa  already  been  noted  in  dealing  with  that  subject 
(antt,  f  909>.  Bj  aome  Coarta  the  two  prinoiplea  are  improperly  associateo, 
in  a  peenliar  doctrine  that  an  vuptrfuHUd  ema-txamination  to  on»'t  ova  tau 
(under  the  Federal  rule)  asafas  iht  wUnm  oim's  ow%  and  thus  prohibits  his 
impeachment  (an/*,  %  914). 

1 1893.  ItaaM:  (a)  en  Ordlaaij  Sabpcaaa.  or  bj  Sopoattlosi.  The  object 
then  ia  to  define  the  point  of  time  at  which  it  may  properly  be  said  that  the 
peraon  hu  beoome  the  witneaa  of  the  party  for  the  pnrpoae  of  forming  the  first 
atage  of  the  examination.  It  would  seem  that  the  proper  teat  is  to  be  found 
in  the  queation  wA<M«r  A«  ha$  giv*n  admittibU  (Mftmoisy.  Until  then,  he  may 
be  potentially  a  witneaa  (aa  are  aU  peraona  having  reloTant  knowledge),  but  is 
not  actually  a  witneea. '  Until  he  haa  made  a  contribution,  by  way  of  testi- 
monial aaaertion,  to  the  general  mass  of  evidence,  and  thia  contribution  has 
been  accepted  by  the  party  and  aanctioned  by  the  Court  as  a  part  of  the  evi- 
denoe,  the  person  ia  only  proapectively  and  not  d$  /tuto  a  witness.  Certain 
consequences  follow  from  this : 

(1)  A  person  who  haa  been  $wom  by  mtstofo,  aa  sometimes  happens  under 
the  practice  of  awearing  in  a  group  (fintt,  §  1819),  and  haa  not  yet  been  put 
on  the  stand,  is  not  yet  the  witneu  of  tiie  party  for  whom  he  was  swom.> 

(2)  A  person  awom  but  not  ytt  a$ked  onjf  qutitum  ia  not  the  witness  of  the 
party  .swearing  him  ;*  moreover,  he  cannot  be  croes-ezamined  even  to  din- 
credit  him,  for  there  ia  aa  yet  no  teatimonial  aaaertion  to  be  discredited.' 

(3)  A  peraon  awom  and  aaked  qneationa,  where  he  gives  no  answer  or  where 
the  facta  in  hia  anawer  are  irreUvant  to  the  caae,  haa  not  yet  become  the 
party'a  witness.*    (4)  A  person  who  is  questioned  and  answers  merely  to 


•  1SS7,  CaSoti  f .  HnDtsr,  dtod  in  aota  4,  tii. 
Aa ;  ISM,  Wood  v.  MmUmob,  1  Moo.  ft  Rob.  t7S 
(ColMlds*,J.:  "It  tbne  naHr  b*  ■  rairtdt*. 
wbotliw  on  tha  nut  of  eoaowd  m  ofleer,  aad 
tbM  lahMke  b*  diseoranid  befon  tho  ■sanina- 
tion  <n  ehM  has  bafoa,  tb*  adfan*  party  oncht 
Bol  to  bar*  tha  ricM  to  taka  advaotaga  o(  thia 
misMka  br  examiBiaf  tba  witMaa  " ;  hata,  tlM 
fact  that  tbacoaaaal  had  baaa  aiiaiDatractad  as 
to  tha  iritneas' kBowMaa  waa  haM  to  form  laeh 
a raiataka;  otharwin. tt  ha  had  diaeoraiad  that 
tha  wttiMM  "  knaw  othar  mattaia  iaeoavaiiiaal 
tobadisGkaed"). 

•  ISSS.  MfltoB  r.  Stata.  40  Fla.  tSI,  S«  So. 
SO (aaaaiBaad  aafa);  ISSS.  Stata  ■>.  Lwaa,  1S4 
H.  C.  SSS,  S»  tTE  SSI.    CMtra .-  IBSO.  Maaoa 

«.  K.  Ca.  asm.  c.  70,  an  8.  K.  44a 

•  ISSa.  Binafadla  e.  BaOay,  I  F.  *  F.  SSS 

(at  tha  daM  of  tla  idaintifl't  eaw,  the  plaiatifl 

bimiieU  «aa  taadairad  for  cwiw  a»aBiination,  hat 

vaa  notasamiBad  ia  chief;  dafcndant  praeaedad 

So  aak  MTeral  qaanloaa  "  aa  to  the  pMt  condact 

and  life  of  the  tritaan  "  j  Bylea,  J. :  "  loaanoch 

aa  he  haa  prored  nothing,  von  eaaaot  enaaex- 
...  ^fm".  ~    • 


amiae  him  to  diictedit  him  ") ;  ISSS,  Toda  v. 
Nlehol,  4S  AU.  406,  419  (witaaM  iwoni  bat  not 
askad;  tha  oppoaaat  had  sfca  had  tha  wttnsssw 


aaparatad ;  "the  pnrpoae  of  a  crae-exaininUioB 
ia  to  sift  tha  taanmMy  of  a  wttnea  and  10  trf 
Ma  iatacritjr ;  wImo  ha  haa  not  been  cxamiind 
ia  ehiaCtheia  aaa  ba  do  oeeaMitr  for  tlii>"); 
ISI7,  Bllnwkar  v.  Buckler,  16  H.  aR.7J,77 
(witMia  swora,  bat  Sskad  no  qneeti'int ;  cto» 
esatiiBatioB'S  patpoea  baiag  to  ti7  credibilitr, 
"  it  wooM  ba  palfMly  abaard  when  applied  to 
•  pafioa  who  Md  niraa  no  erldenee  at  all "). 

Tat  a  paiaoo  sapon  and  aaked  no  ijOMtiom 
bnt  (MuftcMf  vohmtarilt  to  the  nnponent  la 
eroaaasamlnatioB  (as  In  BiaceKirdle  v.  Biiltv, 
mpm)  WMf  of  eowsa  ba  eme  eaamimd  upon 
the  latter*!  own  caaa. 

•  laar,  CUOoid  >.  Haatar,  S  C.  4  P.  It  Ten- 
tatdaa,  L.  C.  J.  (hata  the  peraon  tamtd  ost  to 
ba  aaoither  af  tfia  aaoM  name) ;  18S5.  Creerj  r. 
Carr,  7  id.  64  (feaaa  an  immaterial  qoeMkn  aad 
answer);  I  Tat,  Bebee  *  Tinker,  2  Root  IN 
(awom  aad  aakad,  bat  quealiona  exrinded  ai 
irreleraat) ;  ISM.  Btowa  v.  State.  38  Ga.  199, 
tl>;  1876,  Arts  r.  R.  Co.,  44  la.  384,  386; 
1899.  State  *.  Carter.  SI  La.  An.  SSS,  ir,  S<>.  443 
(a  witnaaa  called,  dedaiad  ihe  knew  nothinc  ol 
tha  eaacaad  waa  withdrawn) ;  1899,  Fall  Bro<>k 
C  Co  ■.  Hawaon.  IS8  H.T.  ISO,  S3  N.  G.  1095 
{mkai  >a  iuMtatial  pdata  0DI7) ;  1897,  Wat- 


ms 


II  im.iM>2  CRosi^nAMiHiKo  to  om  own  ciat       ,  ,;„ 

tetion  would  iM  •Mowed  irith  no  dl»«r«     •    ?r  "'''•'*^  *  on«w»iia. 

u«  uidug  party  hM  ^X/2iTj::z"i^:^z!^'\  ^  »-•  ** 

mtpm^  ium  tmm  doM  noT^JSJ  ^Ai^lW^^  "mmoned  by 


tiM».r.&,S0U.7W.WFke. 


•  |Mrt 


MWBwiwMMuiit,  auowaa  to  htrnM«.iiir 
.  *  ini,  CUUmb  ».  8mith.  M  Ku  m  » 


Mimt>(ii4t«.M«). 


' »«!»).  Ii«  bMomw  th*  lav 

^ . -..;ddis;.°fw»jsr,  SSI 


93U 


•  1M4 


OBDU  or  iTmiNd. 


[Ci«AP.  LXIII 


i;ri 


•kbM  tMtimoBjr*  (3)  A  ptteon  pndaeiag  «  doeosMak  and  being  twurn 
bat  lut  Maf  adW  any  ya<i<*M,  doM  aot  baooow  tha  witnaM  o(  the  ptrtj 
■wtaiiag  hioL*  (8)  A  paiaoa  prodnoiag  a  doaommt  and  aaawm'iif  puttumi 
toirfrfiy  to  jw***  it  doaa  baeooM  tha  qoMtioaar's  witnaaa.* 

rata  of  QMaMaaa,  tapaaaMac  Om%  Owa  WMaaaa).  Tha  rale  under  con- 
aidafatkm  ia  eoaoantad  aolaly  with  (ha  arrfer  1/  jwaataKiy  eniinKM:/  nut,, 
ria/;  the  aeaomptioo  ia  that  tha  fact  may  be  provad  on  diiaot  examination 
at  a  ktar  M^  and  the  onlj  qneetion  ia  whether  it  majr  be  elicited  during 
tha  earlier  ataga.  TL  -  rak  ia  therefore  to  be  dieoriminatad  from  c«rtuo 
other  independent  rake  whkh  have  a  bearing  on  eroae-examination : 

(1)  A  fandamental  rale  — the  Heaiaay  rale  —  ia  that  all  teatimuuial  evi- 
danoe,  to  ba  admiaaible,  mnat  be  eabjaetad  to  croie  examination.  Heooe 
ariaa  problaoia  aa  to  tha  eatiefactioa  of  tha  teet  by  adequate  opportunity  for 
erMf-enm^MUMii  in  depoeitiona  and  former  teatimony  Inttt,  §§  1373-1389) 
and  in  tha  trial  in  hand  (ante,  ||  1391-1393),  and  tha  eziatanoe  of  txctptimu 
to  the  requirement  {anU,  |  1420).> 

(2)  The  kinda  of  facta  that  may  be  employed  Utdtaor^U  a  viUruu  depend 
upon  a  epecial  groap  of  nilae.  sidme  of  thaee  ralae  forbid  the  facts  to  be 
prored  fay  other  taatimony  than  that  of  the  witoeee  himaelf,  and  thus  then 
ralae  come  to  be  phraeed  with  spedRo  reference  to  eroM-txnminatiim  (aMt, 
SI  878, 944, 977),  a*  tha  eawhMtM  miini  of  ditertdiHnif.  They  deal,  however, 
with  the  qneetion  whether  the  facts  may  be  proved  at  all,  and  not  with  the 
qneetion  of  order  of  proof,  is.  whether  they  may  be  proved  on  cross-esami- 
naticm  rather  than  at  a  hter  atage.* 

(8)  Whan  an  ammd  takt$  <A«  tdand  in  hia  own  behalf,  the  question  trisea 
whether  ha  may  be  iMndittd  like  any  other  witnees  (ante,  §  889),  and 
whether  he  haa  vnivtd  kit  priviUgt  against  self-crimination  so  that  he 
may  be  compelled  to  ana  war  qneetions  involidng  criminal  misconduct  {put, 
S  2276).    Here,  again,  the  qneetion  ia  not  aa  to  tha  order  of  evidence,  but 

•  ISIS,  Bwi  ».  Jmbm,  I  MMk.  K.  lai.  n- 


InbDNuth.  L.  0.  X ;  ISM.  Mmmm  •.  HmMi. 
I  SlMliTBvU^  S4  ed.,  IS7.  pw  Holn*d,  J.; 
ISS4,  BMk  ».  BiMi.  I  C.  M.  4  R.  M  hm*  a 

»Mp«t,lMlBaaat«t*Bad*).   Cmtntt     ibr»b«4MMl 


(aa  laWiMtai  etedilor  ptodaciait  •  btU  of  a- 
ehaaa*  as  tha  ilah>  laaHaaaiit,  allowed  to  ipaik 


to  it  oofy  hacaaaa  tha  opooDaiit  bud  objertad  to 
Ua  iatafaal,  <.«.  oaly  aa  for  tha  oppoorat ;  tkm- 


fSie,  R.  V.  BraaiM,  1  Slaifc.  471,  Abbatt.  C  J. 
bat  tUi  fm,  whiek  laag  tanrad  to  baaload  tka 
whola  Mibiaet,  eaaaot  ba  tafaidad  aa  k«. 

Whathar  aaeb  a  wttaata  aaa  ba  -m-VM  la 
ioIm  aU  ataiHl^  aadar  tha  fetia  ti  ^^  tui^  Ma, 
b  a  diOamt  qaaartea  (paft,  |  MSO). 

•  ISIS,  lferfaa*.»mlgaa,tSltrii.  114:  hmI 
other  Mata  dtad  aura,  |  I8SS,  B':««  t.  rroai 
tbb  tha  iidlowin«  cam  aic  to  ba  dManiahad : 
ISU,  B. ».  Hatharthof.  t  M. «  8.  asrTkaayaa. 


L.  C.  J.  (aa  tatataatad  wttaaaa  aaaimnaad  »aw>y 
at  caatodlaa  of  doeaaiaata;  aa  oopooaot  objaet- 
iag  to  tha  witaaaa  aa  iataiaatad  may  "ia-ialia 
aa  ro  tha  eoatodr,"  I'.i.  aerely  to  iaHaf;  any 
doaMa  aad  to  Iriag  oat  tha  (acta) ;  ISIS,  Bead 
a.  iimm,  1  Slark.  lU.  BUaabgioagh.  L.  C.  J. 

tsu 


dw  aammoBer'i  witnw, 
ba  cfoaaaBaiaiaad).  For  tin 
pmetim  la  Ctaaiwjf,  aaa  nnalay,  Eridenct  ia 
Xq^,  lis. 

*  Tlw  dlMaiiaai  ia  that  thaie  tb«  ooMtioa  it 
narafx  wfaatbar  thaia  naad  be  mj  adrene  tx- 
aihiatlon  at  all  by  tha  oppoaeBt;  hen  tlitt 
qaaNlaa  ia  aaaaaad  to  ba  aattlad  in  the  afflnaa. 
tira,  aad  tha  iaqoiry  ia  at  what  ataseof  tha  caia 
eutaia  tofiea  of  that  adraria  aumiiiatiao  AiB 

*Tba'iala  atpiaat  impmnUm  on/a  »»»  »*• 
aaa*  ia  iamkad  Iraqoaatly  ai  &  tha  qoatdoa 
vara  whathat  oaa  may  creaaaaamine  tha  wit' 
aaaa:  tha  dtatiaelioaa  aotiead  mt,,  ||9U,  Itil, 
wHI  aahifait  the  lad  aataia  o(  the  laquiry. 


1; 


iii»».itoo]    cnom^uMmm  TO  om  om,  cxn,      ,',.m 

ion  DO  iM«l  of  a  »-direct  mminTLn  TJTJ        "  **"•    "»•"  ^  *»»"»• 

■«ler  the  orthodox  rale  foT^  •  "^  *"  "PP""  °'  We  own  cm.. 
jwpooent't  own  cue  and  hL^TJl  weakening  facta  affecting  the 

rLrinanaUoHltwi'^'r^  ZTre^fl'^^K.''*^"*  *«^' 
■ioety.  Honeatnii.judgment.andiSr^nT  -^  ^l^  '  "'*»"  »' 
tb.  di»ct  •"minat  onf«rth.  «^utl?°?"'r°'^  "'^  «'<'«  ^^g 
b^e.de«»ble:  whfle.  on  th«  otW  £7^  ^J^^  P"**  ""»»*»- 

portant  teatiaony  nntS  iSiSil.  ^T'  ^^  *^'  ««rvatioD  of  in,- 
k«  dumi««i7e  neSeJ^I^^jr:;^^  ^iJU^'  *''«°  ^«  »*' 
iHadpIe  of  th.  trial  Oo:J:SrS^,n "r^lVj^  fSlf ' '''  ^"""^  ' 
m  itnctiomng  the  exception^  aUowana  inU-  3  i"  hew  fully  wcc^j^ 
which  coold  himi  been  putT  Wo» T'J  .  !■  •*^'  °'  "^  t«timony 
tNtilied  to: >  »  P«  »  tafope.  or  of  a  repetition  of  matter,  alnadj 


••M  (far  i„,„ 
iMktaof  Cowt  h 


■*•"  "fWB  wWeli  he  h 


ikiidmMpntar'>faaUowaU«k-  OJ* 
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ORDER  OF  EVIDENCK 


[Chap.  LXIII 


1844,  King,  J.,  in  Slat*  r.  Duneait,  8  Bob.  L«.  662,  663:  «  Tt  it  nndentood  to  be  now 
the  uhiveml  praotiee  of  the  CourU  of  this  State,  in  Iwth  ciril  and  oriminal  proceeding!! 
to  permit  a  witness,  after  liaving  been  examined  in  chief,  consigned  and  oross^xamintd 
to  be  again  examined  by  the  party  introducing  him,  npon  points  touchiug  which  he  liaj 
not  before  testified,  and  subsequently  to  be  recalled  and  interrogated  in  regard  to  facia 
material  to  the  issne,  which  had  not  been  previously  elicited  or  referred  to,  either  from 
inadvertence  or  ignorance  that  they  were  within  the  knowledge  of  the  witness.  In  civil 
eases  it  has  been  held  that  it  is  discretionary  with  the  Court  to  permit  witnesses  to  lie 
introduced,  even  after  both  parties  had  announced  that  the  evidence  had  been  closed ' 
the  exercise  of  such  a  discretion  may  frequently  be  at  important  to  the  safety  of  the 
accuted  at  to  the  interest  of  the  State." 


However,  for  matters  designed  to  meet  the  effect  of  the  cross-examin&tion, 
the  first  opportunity  occurs  during  re-examination ;  hence,  as  for  the  case 
at  large  in  rebuttal,  after  the  case  in  reply  (ante,  §  1873),  to  put  them  in  at 
that  stage  is  not  to  vary  the  usual  order  and  needs  no  express  consent  of  the 
trial  Court  It  is  therefore  sometimes  said  that  the  proponent  is  entitled  as 
of  right  to  a  re-examination  for  this  purpose;*  but  this  ought  not  to  mean 
any  more  narrow  a  policy  in  granting  new  trials  for  errors  in  this  respect 
(ante,  §  21). 


r.  Wickenkamp,  77  lU.  91,  95;  1891,  Spring- 
lit  Id  V.  Dalby,  139  id.  38,  99  N.  E.  8S0;  lad.  : 
1896,  Pigi;  V.  State,  US  Ind.  S<a  43  N.  E.  309 ; 
/a..-  18S9,  State  v.  Rnbl,  8  la.  450;  Ki/.i 
C.  C.  P.  1895,  I  600  (snbsuntially  like  Ark. 
Stats.  1894,  {  2962) ;  La. :  1844,  State  v.  Unn- 
can,  8  Rob.  569  (trial  Court's  discretion  ron- 
tiols ;  no  diitinction  between  cItU  and  oriminal 
cases;  quoted  $upra);  1867,  State  r.  Denis,  19 
La.  An.  119  (bat  repudiating  the  discretionary 
liberty  lor  criminal  cases';  the  Court  never- 
theless conceding  that  this  wss  an  inatanoe 
"  wherein  a  relaxation  of  the  rule  micbt  serve 
to  advance  the  course  of  justice  " ;  such  a  ruling 
is  in  notable  contrast  to  the  spirit  of  the  rulings 
in  the  palmy  days  of  Chief  Justice  Martin) ; 
1878,  State  v.  Sirayze,  30  id.  1383,  1397  (pre- 
ceding case  approved,  in  an  opinion  of  singnlar 
obscurity  of  laniniage  and  confusion  of  thought) ; 
Mau.:  1875,  Wallace  v.  K.  Co..  119  Mass.  93 ; 
1886,  Dole  «.  Wooldredge.  149  id.  184,  7  N.  E. 
839  (the  test  should  be,  whether  the  questions 
cover  "  matters  not  new  in  themselves  or  uncon- 
nected with  the  statements  elicited  on  cross- 
examination,  or  remote  and  diatinct  horn  that 
which  was  the  subject  of  inqniry  sad  investiga- 
tion on  the  part  of  the  defendant  in  cnsa-exam- 
ioation,  but  have  a  natural  and  close  connection 
with  it");  Mi<A.i  1875,  Hemmnss  n.  Bentley, 
32  Mich.  89,  91 ;  1897,  MinUev  r.  Springwelb, 
113  id.  347,  71  N.  W.  S49 ;  i/ina. :  1899,  Backus 
V.  Barber,  75  Minn.  962,  77  N.  W.  959 ;  iii$:  i 
1880,  Dillard  v.  State,  58  Miss.  389;  ifo.: 
1843,  Brown  v.  Burms,  8  Mo.  26.  29;  1889, 
State  V.  Pratt,  98  id.  482,  492;  1895,  State  v. 


Fitsgersld,  130  id.  407,  32  S.  W.  1113;  Afimt.; 

cap.  If -  ■ 


K.  W.  840;  JV.  Y.  I  1827,  Wtachell  v.  lathun, 
6  Cow.  682  (here  the  cross-examiner's  questioii 
did  not  necessarily  involve  evideuce  o{  an  ad- 
mission,  and  hence  a  re-examination  to  nei^ttive 
the  admission  was  nnneceaaary) ;  1886,  Sim- 
mons V.  Havens.  101  N.  Y.  433,  i  N.  K.  73- 
1895,  People  V.  Bnchanan,  145  id.  1,  39  N.  e' 
846;  Or.:  Annot.  C.  1892,  C.  C.  P.  S  839  (likt 
CaL  C.  C.  P.  I  2050);  Pa.:  1813.  Curreo  c. 
Connery,  5  Binn.  488;  &  C:  1899,  Sloan  r. 
Courtenay,  54  S.  C.  314,  32  8.  E.  431 ;  S.  D.: 
1895,  Baird  t>.  GleeUer,  7  S.  U.  384,  64  N.  W. 
118;  Tex.:  1895,  Cunningham  v.  K.  Co.,  83 
Tez.  534,  31  S.  W.  629;  Va..-  1848.  Howel  v. 
Com.,  5  Gratt.  664,  669;  Wit.:  1874,  Srhaser 
r.  State,  36  V.'is.  429,  431 ;  1891,  Ilnmphrey  v. 
State,  78  id.  57 1, 47  N.  W.  386. 

■  Compare  also  with  the  following  citationa 
the  cases  under  |  959,  |  1044,  ante  (rp«xami- 
nation  to  explain  bias  or  self-cootradictiun) ; 
1881,  Osborne  v.  O'Reilly,  34  N.  J.  En.  6U,66; 
1901,  Gray  ».  R.  Co.,  165  N.  Y.  457,  59  N.  E. 
262 ;  1903,  Martin  v.  Richmond  F.  &  I'.  R.  Ca, 
—  Va.  — ,  44  8.  E.  695  ('•  The  prflcesa  of  ex- 
pUinins  away  discrediting  evidence  belosji|i 
naturally  in  the  r»examtnstion");  and  the 
statutes  cited  npra,  note  1.  Contra;  1899, 
MeCooe  v.  R.  Co.,  173  Mass.  117,  53  N.  E.  133 
(explanations  on  re-direct  examination  are  al- 
lowable in  discretion). 

Distinguish  in  general  the  rules  for  admrni- 
hOitji  ot  various  ybcM  l»  tupport  a  witneaa'  credit 
(ante,  MltOO-l  144). 

For  the  rtpetihom  of  qtuntimt  on  the  tame 
topic,  see  am«,  |  781;  certain  aspects  of  that 
problem  merge  into  the  i 


M  present  one. 
1895, 1  3378  (Uke  Cal.  C.  C.  P.  1 1080) ;  For  the  abowanee  of  irrelevant  facta  in  ex- 

Nehr.i  1879,  Schleneker  v.  SUte,  9  Nebr.  941,  phuation  of  inWenmeiM  brmula  out  m  cmh 
249,^1894,  Murpheye.  State,  43  id.  34,61  N.  W.  emminatmi,  see  ants,  |  IS.  For  the  adminion 
491 ;  1895,  Collins  r.  State,  46  id.  37,  64  N.  W.  of  the  rvsuuWsr  «/  a  eoHMrsotioii  on  re^xami- 
431;    1901,  George  v.  State,  61  id.   669,   85     nation,  see  fsst,  1 1116. 

9SU 


BE-DIRECT  EXAMINATION;   BECALL 


f  1898 


II 186M900J 

§  1897.  >«-(^aM.Bxaiiii]Mtioii,  and  Ziata   m 
•rise  in  which  a  re-direct  eiamini.n„„  '**ll^    (1)  No  doubt  cases  may 

dence  for  which  thermal  n^pno  '^"^dTo^H  "'^^'"•'  "^^'^  "-  -f 
.  re-cross^nunation  become^ Zx^?  in  sucK""''^' •'"'^  '"^  ^'^^  P"^'*^^^ 
be  a  matter  of  right>    But  for  oSermatteith  ''."  ""^''^^  «^d  ^ 

and  the  allowance  of  a  re-cri^^^^!!"  ^J"*  "  *'''^"'«"ly  "*>  «uch  need, 
consent  of  the  trial  Court*  °°  '^'P""*'  ^  »«<=h  cases  on  the 

(2)  Situations  are  conceivable  in  mhi.u  -t-n 
nation  may  be  needed  forTw  l"te„    b '1^^'^^^  ^'  or  cross-exami- 

the  protn^Uon  of  the  examination  to  thiSTelT"'''  r'™"^  °°"'=«'^««J  ^hat 
the  trial  Court*  ^  ***"  *®°«"»  "  "always  in  the  hands  of 

2.   RaoaU. 
§  1898.   ReoaU  for  He-Dlreot  HxamiMtten     Tf  „. 
the  putting  in  of  a  party's  case  atlai»nh!^    ii    ,  ""'^  *^"'  *^»'  <J"™>g 
by  Urn  becomes  neC/ry  inTrS  r  to^btlTf  "^^T*"""  °°«=«  di^niissed 
put  in  during  the  witnes7  exaSua^^n  th^l"?"°f  "'^^^  °°'  '"'^^  '^'^ 
the  cnMs^xamination  of  an  intervening  wL!       ^J""'  ,'^    Nevertheless. 
Mo«over.  inadvertent  omis;SnTeon!.i;SrT*^'''^°P''"''^'' "'"'^^ion^^ 
lepetitions  become  desirabk^imetiZTf  '^^  ""avoidably  occur;  and 
to  be  guarded  against  is  the  SSSeSiiTr' "'"    ^'«  ''^^^^^-S^' 
dismissed  his  own  witnesses.    aSwv  „h^  the  opponent,  who  may  have 
tained  that  there  are  cases  in  wUch  a  ^',7  ^^'  't  ^T  ""''^^'^to  be  main- 
u,  conceded  that  the  aUowal  of  a  rLSTur'^t-^  '''""°?''  ""  ""'  '^'^'' '' 
S 1867).  r^ts  entirely  with  the  triStSc^ir™'  ^'^''^'^  <-"^' 

1813,  Tilghman,  C.  J,  in  Curr«.  ,    /^  ""-reuon . 

witoe^es  i.  to  be  conducted  in  BucblLmT^'^f  Binn  488 :  "  The  •x.n.in.tion  of 
«nf«r  advantage.  The  party  who  cSe^^tn^*""'-  ""u*™"'  '^t'"""*  t^i-g  «ny 
««nined  by  the  adveweV^,  .ft^h^l'V'"'"  """"-e.  him  tot;  he  is  then  cr^ 
m  examine  him  .g.in.'*^;  m^th  o"  ti.^^r  •''  ''f  .'^^^  "'"»  Produced  ^ 
eowael  omitted  to  uk  a  materia  qu^tton  at  T^    n    "°*  ^*  **  "'"""^  because  the 

b*  •  Mcond  croiMxwnination.  The  Conrt  ft  fJ  •  ^'  '°'***'"'  "■"*  "^t*'  that  there  mar 
«-ined  b,  either  party  over  •»  W  .^n  a^" '^""•""fK^'""  '  "'»--  '^^ 
hto  care  to  exercise  thi.  discmtion,  «>  af^ot  L^^w  ""^^  *^  *"■'•  »"*  *ey  will 
hick  or  artifiee.  If  the  plainUff  .ho^Id  d^lL?ti"!i;  T^l"^*^  *°  »>•  «»'»^  by 
eonwquenoe  of  which  the  defendant  shonlH^Ju-  *  *"^  •""'»«»  •>'»  testimony  ij 

plaintiff  shodd  offer  to  prod^c^'X  21 'r'?.T'°[''"  "''"•«*.  •»<!  tt»  t^e 
Acted  b,  the  witne«e.  who  hZeZ^£ZZi^^'"t'  P***^'  "•'«  ^een  "ntaS 
b.n,s.lf  of  .nch  di«ngenuo„,  condu^  »     ^*^'  ^  *^°"*  *°"^«» »«'  •»«"  him  to  ^^ 

«.«iM«J^'^i^.':G-»(».3.S. 


™iS"2?  ffi.s::'  ?!r?»"^>'  ^j""  t«» 

Abbott',  Bep.  II,  684.    "**'*''  *•  ^■>  »8«, 


:  ?^ 
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ORDER  OF  EYIDENCE. 


[Chap.  LXm 


1830,  Uarey,  J.,  In  PiopU  t.  MaAtr,  4  Wend.  829,  249 :  "  When  the  •uniination  ii 
doied  aud  the  wilneis  dismiMed  from  Uie  stand,  it  ia  a  matter  resUng  in  tlie  diacretiou 
of  the  Court  which  receives  the  testimony  to  allow  of  a  further  examination.  1  do  not 
doubt  that  this  discretion  ia  often  too  indulgently  exercised;  but  it  is  scarcely  powil.le 
for  this  Court  to  regulate  it.  Courts  which  try  issues  of  fact  must  experience  the  incon- 
Tenienoes  arising  from  too  great  indulgences  in  this  respect,  and  on  them  devolves  the  duty 
of  applying  the  oorreotive.  At  all  evenU  it  is  a  matter  too  purely  discretionary  to  warrant 
the  interfereuoe  of  thia  Court,  unlesa  it  should  be  in  a  vary  flagrant  and  oppressive  iu- 
stance." 

It  will  be  notioed  that  when  the  recall  u  asked,  not  (as  here  assumed)  during 

the  original  case,  but  after  the  close  of  '-.he  proponent's  case  in  chief  ur  the 

proponent's  case  in  reply,  it  merges  in  the  larger  questinii  of  the  propriety  of 

putting  in  evidence  at  the  tardy  stage  of  rebuttal  {anU,  §  1873)  or  surrebuttal 

{ante,  §  1874) ;  and  when  the  recall  is  asked  after  the  close  of  the  case  at 

large,  the  same  question  is  practically  presented  as  for  all  evidence  offered  in 

that  stage  {ante,  §§  1876-1881).    The  decision  in  such  cases  depends  on  the 

principles  already  considered  under  those  heads ;  but  the  general  principle  of 

the  trial  Court's  discretion,  as  set  forth  in  the  passages  above  quoted,  applies 

in  the  present  as  well  as  in  the  other  classes  of  cases.*    In  Chancery  the  same 

principle  was  applied  in  allowing  the  si^bmission  of  new  interrogatories  to  a 

deponent' 

^  Id  the  fellowiBg  nilhigi  it  is  not  always  Monarch,  99  Ky.  578,  3«  S.  W.  563 ;  lo.:  1868, 

posrihle  to  learu  whether  the  witoeis  waa  re-  Dodd  v.  Pipes,  80  La.  An.  376  (tu  re-state  l>u 

oOled  before  the  close  of  the  cam  in  chief  or  in  testimony  for  correcting  the  report  of  it) ;  1979, 

leplv,  bat  practically  the  mle  would  be  the  same  State  r.   Woods,  31   id.   367;    1898,  States. 

as  for  a  recall  after  that  stage ;  compare  also  the  Walkw,  SO  id.  420,  23  So.  967  (allowable  for  a 


cases  under  |  1896,  ant»  (re-direct  examination 

on  the  original  call),  where  some  of  the  mliugs 

nuty  be  intended  to  deal  with  the  present  sitn- 

ation ;  compare  alto  the  cases  nnder  f  1044,  ante 

(recall  to  explain  a  self-contradiction);  E»g.: 

1839.  R.  «.   Frost,  4  State  Tr.  >.  s.  85,  384 

(allowed  on  a  point  where  they  conld  not  have     Lean  b.  Pains,  ISl  Id.  887,  63  N.  E.  883;  Mick: 

foreseen  that  the  opponent's  witness  wonld  assert     1891,  Erickion  v.  R  Co.,  93  Mich.  414, 418, 93 

certain  focU);  1841,  White  ».  Sia'th.  A.  .M.  *.     "  ""  "      ''  '  ""■     "~  "^  ' 


correction,  where  conniel  dispnte  a*  to  the  term 
of  his  answer) ;  Ud. :  1869,  Schwartze  v.  Yearl;, 
31  Md.  870;  976 ;  1871,  Green  i'.  Ford,  35  id  ii, 
88  (to  re-state  testimony) ;  1898,  Legore  t  State, 
87  id.  735,  41  Atl.  60;  Mau.:  1895,  Robbiiu  v. 
R.  Co.,  165  Mass.  30,  43  N.  E.  334 ;  1902,  Mc- 


U.  171 ;  1834,  Adams  d.  Bankart,  cited  in 
Cbitty's  Gen.  Pract.  UI,  901 ;  Van. :  1837,  St. 
Denis  v.  Greuier,  2  Low.  Can.  Jar.  93;  I860, 
Joseph  V.  Morrow,  4  id.  338;  1864,  Jackson  r. 
Filteaa,  15  Low.  Can.  60;  U.  S.:  Ala.:  1884, 
Phoenix  Ins.  Co.  v.  Moog,  78  AU.  384,  309; 
1889,  Riley  v.  State,  88  id.  193,  196,  7  So.  149; 
1896,  Crawford  v.  State,  113  id.  I,  81  So.  814; 
Alaibi:  C.  C.  P.  1900,  $  668  (cited  mtt,  }  1896) ; 
Cal.!  C.  C.  P.  1873,  S  8050  (quoted  ante,  §  1896) ; 
Colo. :  1894,  Layton  t>.  Kirkendall,  90  Colo.  236, 
983,  38  Pac.  55 ;  Flo, :  1878,  Coker  v.  Hayes,  16 
I'la.  368,  376;  Ga..-  1853,  Walker  c  Walker, 
14  6s   348,  851   (to  make  a  correction) ;  1860. 


N.  W.  393  (allowed  for  a  correotion  in  the  report 
of  testimony) ;  lio. :  1898,  State  v.  Soper,  148 
Ho.  317,  33a,  49  8.  W.  1007;  xV.  H.:  I8S1, 
Severance  v.  HUton,  84  N.  H.  147;  N.  Y.:  18M, 
Peodte  v.  Mather,  8  Wend.  83!>,  249;  iV.  C: 
1879,  State  V.  Lee,  80  N.  C.  483,  48S;  Or.: 
C.  C.  P.  1891,  i  839  (cited  oirte,  $  1896) ;  Tfz.: 
1874,  Ooins  t>.  State,  41  Tex.  334,  335  (to  maiie 
explanations) ;  U.  S. :  1896,  Faust  v.  U.  S..  163 
U.  8.  453,  16  Sup.  1113;  Va.:  1848,  Howel» 
Case,  5  Gratt.  664,  668 ;  1895,  Burke  v.  Sharer, 
93  Va.  345,  33  8.  E.  749. 

Nor  is  there  any  exception  to  this  principle 
in  the  doctrine  thst,  alter  an  order  for  the 
seqaestration  of  witnesses,  a  witness  who  after 


nnder  any  sronud  of  suspicion  ") ;  1908,  Central  mav  decline  to  enforce  the  penalty  {anlt.  §  1842). 

of  O  R  Ca  V.  Dulfey,  116  id.  346,  43  8.  K.  510  -  1817,  Oieslev,  Evidence  in  Fruity,  54, 134; 

(allowed  for  a  correction,  even  after  the  witness  1859,  Sevan  v.  H'Mahon,  3  8w.  &  Tr.  55  (in  a 

has  conferred  with  counsel) ;  IU.:  1887,  Bonnet  court  of  common  law,  "whenever  I  have  iiu- 

B.  Glattfeldt,  180  111.  166,  174,  11  N.  E.  350;  pectedthathewMbelngagainbronghtforw.nl 

1898.  Anderson  T.  Co.  r.  FnlUr,  174  id.  831,  51  to  meet  the  stress  of  the  esse,  I  have  i';;.«n«b  f 

N    E.  851-  Ki  .   1896,  Looisvilie  Ins.  Co.  r.  refused  to  accede  to  it ");  1884,  Meyer ».  MitcheU, 

36ie 
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J 1899.  Xm»U  for  H».Cro«.BMniln.tloB.  A  ««.^11  #«. 
jution  wiU  ordinarily  be  unnecessaTtv^nf  ^  ^  w-cross-exam- 
direct  exammtioncfLtterveSSnrr  'I  *'>\""  «»«»  where  the 
which  the  prior  witae«  l^S  ST^nd  for"!^  "'  °''  '"''  ''P"" 
«n  always  be  left  in  the  ha'„d7:7the  triL  Co^Ve^r"  f'^  °"'^^' 
tberefore,  of  the  trial  Court's  discretion  «!in»^  ^  **°^™^  principle, 
for  this  pun««  (an.,  g  is^S)  UrredTa;^^ ^ ^1^^;/  ^--" 

§1898);  for  there  the  re^t  VxaSi^I^      !f  ""-"^  '**  '^""'  <«»'«' 

new  matter,  and  a  cro..:^L:ZZ^^r£  S^^^Tti"^  ''S''  °"' 
witness  in  respect  of  it  will  of  connTn^r     T^^.  ^^  °'  ^  discredit  the 

recall  for  any  purpose  whatever.  requests  for  a  second 


>«"tJiV«'  Sf'^~W  »•  Jacob.,  ib.  5J4. 


ft  '"'.fi^-  '2"  ■•  •»»»•  ■*"»>"»y  ••  State.  _ 


--  , .„_.  uw      tifi  IDiTirBlti 

tMiMnng  with  the  witneee") ;  iSSttOD  v  jMk' 
^')JfX'  '?^'  ^•!i«*=k  .;:  Smijn  id  Mi- 
s' ^A  '^""O"  B«?k.  3  id.  573,  580,  587 
im,  Phetaplaoe  v.  Ssvlea    4  Mu   «i<>   o^ 

™"«'ecmllof»iia«rt<wrftomake«M<«nrt 
>i«tli«nglittoteetify,i«ea»te.  ii579 
mo-  mrf«ii(w(  mdtnee,  we  on^e,  1 1 5  ' 

Mwa  ante,  $  1874     ,n,rebntt«l)  and  f  1899 

Mat,  96  Ala.  485,  488.  U    80.  453  •    issl 
^Iw  ■  ^'^^  '*  "•  '«•  "■  U  80.  «sf.' 


f^'^JS  Hm.1i"W8,38'N.  W.  5«. 
i  ,1897,  State  ».  Kobinioo,  3S  Or  *a  4a 
1*95,  People  ..  Thiede.  U   U»b  Ml.  39  ^' 

I  ^T*  •S.f«»'"l'>«"d  mtt,  %  1038. 
II    J  "*•  S-  "•  P«l™e'.  6  C.  4  P    653-  1849 
Hendron  ».  Robimon.  9  B.  Mon.  505  (whiiiVh. 

w  repeat  hb  testimony,  and  conld  be  ahoini 
n  '»'^r<»,"««ic'«i  in  i  doing) ;  1896  TitT? 
page.  70  Vt.  13.  39  Atl.  946  (Si  ing  «  ex«rt 

•'C"'??'^ '""property  forbidden). 

Hot  thii  does  not  endtle  the  opponent,  withont 
gOToi-iion.  to  ^a  beyond  the  SSpe  of 'K 


snr 


il90i 


BOOK  I,  FABT  U,  TITLE  lY. 


[Chap.  LXlv 


8nB-TiTLi  n:    EXILES   TO   AVOID   CONFUSION    OF    ISSUES,   UNFAIR 
PBEJUDICE,  OB  UNDUE  WEIGHT. 


ORAFTBR   LZZT. 

A.  CucomTAirTUL  EriDaaoi. 
1 1904.  General  Prindpla. 

B.  TiiTiMOHiAL  Enomoa. 

I IWM.  General  Principle. 
I  1907.  WitneaMa  merely  ComnlatiTe,  or  Ez- 
eeaaira  io  Number;  Qeoeral  Principle. 


11908.  Same:   (I)  Expert   Witnei^ei;  (i; 
Character-WitneaMi;  (3)  WitneMC*  in  Geoeral 

1 1909.  Judge  aa  WiineM. 

1 1910.  Jnrur  aa  Witneaa. 

I  1 911.  Conniel  m  Attorney  ai  Witoen. 

1 191S.  Heferee,  Arbitrator,  Sheriff,  aa  Wit- 
neaa. 

1 19)3.  Docnmenta  taken  to  the  Jury-Boom. 


A.    COtCUMSTANTIAL  ETIOXNOE. 

§1904  Qcnwml  Pilnutpl*.  «.  ircumstantial  evidence,  concededlj  relevant, 
may  nevertheless  be  excluded  by  reason  of  the  general  principle  (onte,  §  1863) 
that  the  probative  usefulness  of  the  evidence  is  more  than  couuterl)al(<nced 
by  its  disadvantageous  effects  in  complicating  and  confusing  the  issues  before 
the  jury,  or  in  creating  an  unfair  prejudice  in  excess  of  its  legitimate  proba- 
tive weight  In  either  case,  its  net  effect  is  to  divert  the  jury  from  a  clear 
study  of  the  exact  purport  and  effect  of  the  evidence,  and  thus  to  obscure 
and  suppress  the  truth  rather  than  to  reveal  it  But  the  operation  of  this 
principle  cannot  rracticaUy  lie  expounded  apart  from  the  examination  of  the 
rules  of  relevancy  vhicn  affect  the  same  kinds  of  evidence;  because  sometimes 
the  operation  of  the  present  principle  may  be  obviated  by  a  change  in  un 
situation  and  its  ban  may  thus  be  removed,  and  the  evidence  will  then  be 
receivable  if  relevant  For  example,  the  bad  moral  character  of  an  accused 
person,  though  relevant,  is  nevertheless  excluded  by  the  principle  of  unfair 
prejudice,  when  offered  against  the  accused ;  yet  the  accused's  good  monl 
character,  though  no  more  relevant  than  before,  is  admitted  in  his  favor,  be- 
cause the  present  principle  ceases  then  to  operate.  .  .  .  Moreover,  the  exclu- 
sion usually  results  only  when  other  principles  combine  with  the  present 
one-  For  these  reasons,  it  becomes  necessary  to  treat  the  operation  of  the 
present  principle  in  connection  with  the  operation  of  the  principles  of  rele- 
vancy, though  those  principles  themselves  form  in  theory  distinct  domains  in 
the  law  of  evidence.  In  this  place,  therefore,  it  is  enough  to  note  the  bear- 
ing of  the  principle  upon  various  sorts  of  circumstantial  evidence  already 
considered  in  dealing  with  the  rules  of  relevancy. 

1.  Confution  oflttua.  This  consideration  operates  potentially  throughout 
the  whole  realm  of  circumstantial  evidence.  It  is  given  positive  effect  chiefly 
where  the  evidence  consists  of  particular  facts  of  human  conduct  or  external 
events  which  are  of  themselves  only  minor  and  additional  and  are  not  the 
sole  mode  of  proof  for  the  matter  in  issue.    Moreover,  even  in  these  cases, 
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time  to  ^cumulate  .n  overwe^ht  of  dtdvl^'L  ll^tf '"'f  '^'  """• 
M^uoeot  the  p«ae„t  principle  -ay  be  ::^;errl^X;Jri 
of  particular  acts  of  muconduct  to  prove  the  cAarL^  „/  V  ?  ""* 

S  194),  of  otJ^  crinu,  a.  evidence  of^*  r.-ZHt^/s  Som^  ^,  ^T' 
instances  proving  the  defutxve  or  daZrJ^ n^^  ^t' I  ^'  °'  "*''" 
and  the  Uke  iaHte,  8  443)  and  of  ««3       ^  ^     .  '  *V*««»y«.  «•«*»„«, 

other  principle,  of  Confusion  of  I«,ues  Z^)?„H?/  ?t  ,  •  ^*"  '"''""'  '•»« 
§§  1845, 1849)  combine  also  to  oZe  tK  ot  Ci  T  ^"""^T  ^"'"'' 
le«,.  it  has  effect  also  in  some  markTinsUnl  Ik  *l""^    ^^^^riY,^- 

has  any  bearing.    Its  operation  m^  be  C^^  .^''""^''i^  «'  the  other, 

S$  83.  92).  of  particular  ai  <,/  ISt^Lj  K  "T^?^  '»  '"*'''  ^'"•"• 
;«r<y  (ante,  §  194).  of  other  JZT^^l  ^  !u JT"  f*  w ''"'T  '^  " 
and  of  a  unin»^  character  (ante,  U^nZlvT,  °  ^^^^  ^f"^'  ^  ^OO). 
the  use  of  «a/  «ntfe„ce  (or  auto^U^L^^J^  "  '°"°'*  "'"^  ««"««'"°8 
§§  1157, 1158X  Pro/erence)  m  one  or  two  aspects  (avU, 

i1vX;e*tVltieT;^^^^^^^^^     -r ''« ^- «'  "^- 

practicable  to  state  it  in  2  W  STi  .^^^P?^'  *'*''°"K*'  »'  "  "o* 
other  rules.  °™  °'  ™^^  «**°'^°8  distinctly  apart  from  the 

A  Testimonial  Evidehoi. 

tioDs  trustworthy  («»<«  8S  iS^-fifSrT  fhl         -^      °        *°  '®°^^'  •»"  "«"- 

this  and  exclude'hltvityS^tr'^^^^^^^^^^^^  '"-',"''  "^'"""'^^ 
issue  or  prejudices  the  MrLZT.         .  T    1*  ''  ""''"^y  «»°'»8es  the 

ran,;  and'so'  the  r^es  o  extStstL  ''"  'T  """*  ""PP^^^  ^« 
few.  There  are  indeed  no  aroZanr^v  »»?,.<'«"  "derations  are  but 
recognition.!  What  1  find  J  Si!  X'  P^^^'^tions  having  a  general 
tioaal  witnesses  upon  a  Sle  toS  J^  fK""'"""*  '^^  *^'=^""°°  «'  "^^^i- 
iluousand  only  c„mte«  tSsuT  t^  f"'  ^^''""""^  '«  "^^'^  -?«'■ 
§  1863)  of  Undue  CWusi^  of  t-T  '"i  '  '^^'''^  °°  ^''^  P"°«'Pl«  ^'""'. 
not  esiblished)^^  „rrrini  the  ex'oi  ,     '  T"**'^'. '''"^  ^"^^^^^^  <b"' 

whose  personal  ty  intK  supitdt  r       T""  ^"'*''  °'  '''*"«'««« 
r-  /  fflignt  oe  supposed  to  carry  undue  weight  with  the  jury 


«0D  rate  on  "»n~ic|»«cy  having  „othin| 


dowith  thiV~b;iS;^iss^^"oVSE:i;;«; ofthS  i^^r-  "■•  <'••'"  *°'^">  me  high..,  p„h.. 


fn  BinreyJng  the  natnra  of  the  mlet  in  Put  n 
Z^onll^'^  'ri*  those  rule.  whiS?5 
live  effiriencv  foptha  ..ih..^ j  J^  "»•!'"»<•■ 
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and  thu*  to  divert  them  from  an  impartial  eoniideratioii  of  the  evidence  • 
thew)  rulei  rest  upon  the  principle  (anU.  §  1863)  of  Unfkir  Prejudice,  altLough 
other  reaaons  are  sometimes  suggested  as  also  serving  for  a  foundation 

§  1907.  WtbMSM.  MMnl,  0«.ul«ttv«.  ec  aws-lv.  I.  Wwiberj  a,ntm 
FilBoiiae.  Where  the  array  of  witnesses  called  to  testify  on  a  given  side 
mounU  up  in  numbers,  it  is  obvious  that  each  additional  witness  iuf-reases 
in  almost  geometrical  raUo,  the  possibilities  of  confusing  the  issues  and  of 
thus  diverting  the  jury  from  a  clear  and  concentrated  consideration  of  the  pre- 
cise  issue  in  dupute.  Each  witness  adds  new  items  of  detaU  in  his  examina- 
tion and  cross-examination ;  each  witness  may  he  impeached  by  the  calline 
of  Additional  witnesses  on  the  other  side;  each  of  these  new  ones  adds  hi« 
quou  of  details ;  and  each  may  in  turn  lead  to  the  calling  of  new  impeach 
ing  witnesses  on  the  first  side ;  and  with  each  of  these  last  the  same  round 
of  possibilities  begins  again ;  until  amid  the  interminable  entonglements  of 
scores  of  witnesses  and  their  sUtemento  it  would  become  practically  impos- 
sible for  the  jurymen  to  follow  the  thread  of  the  substontial  issue  in  con- 
troversy and  to  detect  the  true  effect  of  the  evidence.  The  result  wonld  be 
the  stifling  of  the  truth,  not  its  revelation,  and  the  decision  would  probably 
turn  upon  the  chance  effect  of  fragments  of  evidence  making  casual  impres- 
sions, rather  than  upon  an  orderly  consideration  of  all  the  salient  facts. 

Nevertheless,  the  possibility  of  confusion  through  the  exposition  of  a 
mass  of  details  is  not  in  itself  a  sufficient  reason  for  refusing  to  hear  those 
details,  where  the  complication  is  inherent  in  the  issue.  If  the  truth  is  com- 
plicated, the  complication  must  none  the  less  be  struggled  with,  at  whatever 
risk  of  baffled  endeavor.  It  is  where  the  complication  and  confusion  are 
substantially  unnecessary,  or  the  small  value  of  the  evidence  is  overwhelmed 
by  its  disadvantages,  that  a  rule  of  evidence  may  properly  intervene  in  pro- 
hibition.  This  much  in  general  has  been  conceded  on  all  hands;  the  effort 
has  been  to  draw  the  line  fairly  between  necf  jsary  and  unnecessary  compli- 
cation. It  has  never  been  supposed  that  a  party  has  an  absolute  right  to 
force  upon  an  unwilling  tribunal  an  unending  and  superfluous  mass  of  testi- 
mony limited  only  by  his  own  judgment  or  whim.  But  the  difficulty  is  to 
define  the  situations  in  which  the  testimony  may  be  properly  regarded  as 
practically  superfluous  or  relatively  unprofitable : 

1827,  Mr.  Jtrmf  BtiMam,  in  Us  RatUmalt  of  Judicial  Evidtnet,  b.  IX,  pt.  VI,  c  11 
II  (Bowring'i  td.,  ToL  VII,  p.  681):  "What  number  of  witnoses  shall  a  party  be 
•Uowsd  toprodnoe?  Put  a  limitation  anywhsre  apon  the  nnmber,yoa  lay  the  party 
under  tlie  neceaaity  of  leaving  the  mass  of  eridenoe  on  bia  side  incomplete;  you  pave  the 
way  to  daoeption  and  oonseqnent  miadeciaion.  Put  no  limiUtion  anywhere  upon  the 
namber,  you  pat  it  in  the  power  of  a  malnfidt  suitor  (if  superior  to  a  certain  degree  in  re- 
spect  of  opalancr)  to  overwhelm  hia  adversary  with  an  indefinite  Idhd  of  testimony  and  the 
ezpenae,  vezfction,  and  delay  attached  to  it.  .  .  .  The  greater  the  maaa  of  evidence  in 
^e  oauae,  the  heavier  the  barthen  imposed  by  it  on  the  mental  faonltiea  of  the  judge  [.. «. 
tlie  jury];  the  heavier  the  burthen  on  the  judge's  mind,  the  gi«ster  the  probability  that 
hia  force  of  mind  will  not  be  adequate  to  the  auaUining  of  it,  to  the  acting  under  it  in 
such  a  manner  as  to  eztraot  the  truth  from  the  maas  of  matter  through  which  it  is  dil- 
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tbe  prwuraof  the  borth«n  thrown  uponit  by  tl«!ZllL  *"'"»'  "«''» '*•««•'<'"  «nder 
l-rty  who  i«  in  Um  right  will  h«T,  no  ««.ta,  Ih.„       .      »  to  1;  u  which  pdnt,  the 
who  U  injh.  wrong,    ^t  thi.  IKrf«lZ'^v«tt",^l!SrrJM  ^  *'.'".«'*  '^^"^ 
k  equal  to  0  {  aad  to  this  point  Vwr  •ddi«oB!j!!!!  ^^T^  ^'  ""  *'"'  ••  «"  »»*•  right 
«««.  und.  In  proportlorto  mlSarolT^S^^'  "^^^^^ot  .rid.„ti' y 
wliich  TiM  lro«  exe««  of  endrnSM^"  ^^.^'".T*'  :•'"'•  e^l.,  threforo, 
for  th.  l.giri.tor'.  oon.ider.tion  U  o^t  Tf^th^ttlh    ,  '5."  "^^  '"""  *  P^P*'  -"bj*, 
.Uowingthem  tohoproductiroof  ttnlllxcl^irjf  riw^i^i'-    f"»  *''•  P'^P'^'y  «' 
of.  eoncludre  rowon.  depend,  npon  ^.^y.^^  rU    nwJthVnr  ^"/'^^  ^  •««* 
liter.!  ineonvenience  in  the  ihape  of  Terition  1,^'  "P""  l"*!  P»*Ponder»nce  of  the  oo^ 
y«b.bility  of  di^t  n,i«,hi.f  re-^ting  fro«  ^Xr.L'r  '•'"•'•  «  «<»»P~««  "«".  S 
tag  for  wMt  of  the  .rtd«.o.  propo.ed  to  b^^JS?.??**  <»«*quent  mi«l«rf,ioo  ,^„jt. 

wumed  in  advance  that  the  flctotTtS^  vely  unprofitable,  it  may  be 
the  party  of  courm,  can.ot  Im  ^n^ir^n^h'  "''""*'  "°"  '"""^'^ 
bidden  hint  The  question  th^i^v^^t^]'^"  T.  """^^^^^  "°'  "^  '«" 
of  witnesses  aUowable  npon  tZtaZ^^I  .  ^*'  *°  ^^^  ''^  *^«  """iber 
be  imposed  at  aUf  ItT cl^^thr^tiS  "/r" "'•  .^ay  any  limitation 
.honld  in  its  tenns  be  mntLy  aid "n^^^l  '^Tu'"'  "  ""^  ^  ">«>«. 
merely  decla«  the  trial  Court  em JoweJiL^J'  ""^  '^^  '^"^  ""«  '•'""W 
option  the  situation  justifi^  thir7nT^,i;i,  '"*/  ''"l'*  '''«"  ^  '^''  *»" 
riile  (80  far  as  accep  J)  d^rtal " '  "  ""  '""'  *''''  '°™  ^J»«h  the 

What  are  these  situations  in  which  thn  *«.!  rv  ^  • 
a«i.n  ..  limit «»  ..„b„  rf  ;^^Z^*  "^  SS     "  !"'"?'«'  "  """^ 

much  speculation  over  meth^s  nf  T       ^^  <««»»o»y  and  have  led  to 

d«<»  its  aerviceablenirtlL IrSS  ^T'  ^  '''^'  *«'''*  "^  - 
it  easier  to  dispense  with  it  wh^  »!„  ^.  *^'"°*"*'  *"**  ^ence  make 

cateand  confiSI  the  contro'er^;     A  lfmrr"''*'"\''""*'"''  *°  -""P"" 
■et  ^m  the  number  of  ex^TwitnLr  ""^  *''''''°"  ^"1*''^  ^^ 

1858,  Gri«.,  J.,  In  Winatu  r.  R.  Co.,  21  How  inft  .  ..  a  i  j 

Mr.  Bentham'a  ».».~.i  .<       . 


"MiTidine  the  ■' bnrtHim '»  k-^^^  CDiefly  in 


beforBh«Dd  of  »  brief  or  iketch  of  lUl  the  nm. 
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iiotb«o<iM|MlMtoi«eti*»tlMiro|>ialoiitMauMMrof«rl<lmM.  Kipwkiw*  h*.  ihown 
that  oppotito  opiDtoM  of  partont  profaMiDg  to  bo  wporU  OMy  bo  obUiiMd  to  mt  .m..,mt 
Md  it  often  oeeon  that  not  only  mmj  days,  bat  ortn  woriu,  m«  oontumed  In  oro.,  „,„ 
inatioDO  to  tart  tho  111111  or  knowlmlgo  of  Mub  wltMMOo  Mid  tbo  oorrMtnan  of  their  oU„" 
ioM,  wMting  tbo  liiM  Mid  wMiryIng  tbo  prtionoo  ot  both  Court  and  lory,  Mid  peri.lMin, 
instead  of  oluoidating  the  queitiona  iorolvad  in  tbo  iwoo."  ' 

187B.  Cflofajf,  J.,  in  Franr  ».  JtnnitoH,  43  Mich.  SM.  294, 8  N.  W.  M3  (approving  » limi 
tetion  to  flro  osport  witneiMi  to  inmity)  :  "  If  teatamontwy  oaM*  ar«  orer  to  be  I.,  „„„ht 
to  a  oonolaiion,  thore  miut  bo  Mine  Umit  to  tbo  reeoption  of  expert  aridence ;  »t,d  tl « 
which  waa  And  in  thU  oaie  waa  qui»«  liberal  enough.  X»  »•>»•'«»  ■ooh  eTldeno'  u  oxwo. 
ilTe,  linoo  doairabi '  witnaoMa  are  not  to  be  found  In  arery  eommunlty ;  but  an  army  Lr 
be  had  If  the  Coui  will  eooient  to  their  esamiiialion ;  and  If  legal  controrenie*  are  lo  U 
detennined  by  the  praponderauoa  of  roleaa,  wealth  in  all  litigation  In  whioh  exprt  eri 
daiioo  U  important  may  prerall  almost  of  oourM.  But  one  familiar  with  luch  litigation 
eannot  but  know  that,  for  the  pnrpoaes  of  juetice.  the  examination  of  two  oonw;iH„ti„u, 
and  intelligent  axperte  on  a  aide  U  better  than  to  call  more  ;  and  oertelnly,  when  6ve  on 
aaoh  side  hava  baen  examined,  the  limit  of  roaranable  liberality  hai  In  moat  caaes  b^en 
reached.  The  jury  oannot  ba  aided  by  going  farther.  Little  diaorapaneles  that  mii»,  b. 
found  In  tbo  teatimony,  of  those  even  who  in  the  main  agree,  begin  to  attract  attention 
and  occupy  the  mind,  until  at  last  Jurors,  with  their  minds  on  nnimportent  variancej 
come  to  think  that  expert  eridenoe,  from  ite  nrj  uncertainty,  is  worthless.  Thii  ii  not  a 
desirable  state  of  things  ;  and  it  can  only  bo  i^voided  by  eonftning  the  use  of  expert  eri- 
denoo  within  reasonable  ooundi'." 

ThiB  result  may  be  Ji^'J  to  be  univereally  accepted ;  the  trial  Court  in  its 
discretion  may  liioit  thi'  number  of  expert  witnesses.* 

(2)  The  value  o£  ehara'ler-evidtnee,  impeaching  or  sustaining  a  party  or  a 
witness,  is  commonly  m'ltjh  exaggerated  (a»to,  §§  920, 1611);  iu  compara- 
tive futility  in  the  ordinary  ewe,  and  its  tendency  to  degenerate  into  a  mere 
exhibition  of  petty  local  je.ilcu«ie8  and  animosities,  of  no  real  probative  ser- 
vice,  have  induced  the  Courtti  to  concede  unanimously  that  the  number  of 
character-witnesses  may  withont  disadvantage  be  limited,  as  the  trial  Court 
may  prescribe: 

1840,  Nelson,  C.  J.,  in  BmeU  r.  ComeiK  '?4  Wend.  4M,  SffiT :  "  We  hare  heretofore  held 
that  the  judge  at  the  circuit  may  exereise  a  sound  diso.-etion  as  to  the  number  to  be  sworn 
of  Impeaching  and  supporting  witnesses  [to  charaoter].  There  must  be  some  litiiif.  Any 
one  familiar  with  tri.als  must  be  aware  that,  a!  w  somo  doaen  of  witnesses  on  a  side  hire 
been  examined,  equally  supporting  and  impeaohisg  a  party  or  witness,  very  little  addi- 
tional beneilt  is  derived  by  enlarging  the  number.  Ik^  relative  strength  of  the  teatiinony 
will  be  the  same,  however  extended  the  examination.  A  balanced  public  opinion  will 
^ipear." 

1854,  Wailt,  J.,  in  Bunnell  v.  Buller,  23  Conn.  65, 09 :  "It  would  be  absurd  to  hold  that 
npon  an  enquiry  of  this  sort,  depending  in  a  great  mewui  i  upon  the  opinion  of  witunKS, 

^  Add  to  the  following  citations  some  of  the 
rulings  in  note  S,  in/ra,  which  deal  with  expert 
witnesses  bat  do  not  limit  the  rule  to  that  clsas : 
Can.  St.  IMM,  c.  9,  adding  |  So  to  Erid.  Act 
1893  (of  "  professional  or  other  experte  entitled 
accordins  to  the  law  of  practice  to  gire  opinion 
eridence,"  not  more  tiian  fire  on  one  side  are  to 
be  called  without  leave  of  Court  before  examina- 
tion of  any  experte) ;  OnL  St.  I90S.  c.  15  (iiimi- 
lar  to  Can.  8t.  I90a.  c.  9,  making  three  the  limit, 
instead  of  fire) ;  1879,  Faser  v.  Jeanisan,  48 
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Mich.  906,  an,  ;>  N.  W.  889  (testator's  sanitr; 
refusal  to  admit  a  .-.'A  expert  witness  for  tin 
eontestentt,  held  proper i  quoted  tnpm):  1 847, 
Slier  v.  Burt,  4  Denio  428 ;  1879.  Ililliartl  i. 
Beattie,  59  N.  H  489,464  (personal  iiijurr :  num- 
ber of  experts  may  be  limited,  but  a  nnHJificatiuD 
of  the  order  must  not  be  unfair) ;  189.0.  Wabish 
R.  Co.  V.  Dellaoce,  52  Oh.  2«2,  40  N.  R.  89; 
1890.  Powers  v.  McKenxie,  90  Tenn.  181,  1( 
8.  W.  559;  1858,  Winans  t.  R.  Co.,  21  How. 
100  (quoted  mtprm). 
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witue«e.  0,  of  fact,  for  whichTirci^  J^  i!d  H  ^  k'  T**''  '""^  «' 
«ctioD  .  g.Dena  rule  „  .ppuiJLin^  .jll  ^r"  '  ''"*  *'  ''  P««iWe  to 
kind  of  faofor  witnow  whaEl^e,     Th^  "«"""»•»«»  of  the  c«,.  to  any 

y«  di«dv„uge  of  co„r«irp«^i«t:r«  it,™!"  -  rr  ^^  »»>•' 

from  iuterfariug.    It  wouid  ha  iii«l,Ji~    .  •buiiwjy  ucreiwd.  w«  Uiould  nfnin 

«fty  oriminl  to  block  th.  ^h^U  SX^^ZhJ^^''  ir".**""'*.  "y  P«>»pt.  i 

U  th.  i«u.7    Th.  question  U  ooTTf   «JoZ<?,r^SiJ;i%"  *  ""'T *'  "«»  »' 
««!««rilydet.ritiin.  the  mMght  of  th.  t«tl3i^.  ..^  u    *'*"  "»'»'*"  "Jo  "ot 

» 1I.MM,  th.  nuMinw  Md  «t.nt  of  thHwrnh^l  f  ^,  "'•';  *'! '""""«  ">•  »"'»»'  from 
«^  judg..    But  wh.n  it  come,  to  Ih.  •  m^r  r^     n^^'  *"  ^'^  «••*"««>»  «>'  th. 

Jkj.  «n  oT.nrh.1.  tb.  othr  inSTh.  l4.^„«rb2^-  S"-.'t.    *'"*;  "°°***  "  '^  '^'<* 


wi,  1  H.  w.  SM  (in  trial  Coort's  HiicrMiun) 

3  K^iiJ  1  ''•!'*5  «'<««««>  of  the  Oonrt. 

M^IM  M  8  W  !??;*«^»,K«»»'«rfo«1, 152 
™  '»♦.  M  8.  w.  417  (more  than  dz  -'•— — 


jUjd.,  to  mltlBa.;  dai:SSr»ftL2r'£i; 
more  thau  sixtaan   witoeam  on  iT-ij     ■??! 

SrW/^TsTj-n-^  '•-^"^>'  «'  '  '  - 
oi.  IBM.  I  7887  (no  mora  than  tan  -ltnnii.ri 

mart."  TSl,.  J"  "' '^"'■I!?'^ 


"""•/  M9^fi!S"JnalT™raSrSl'a 
I^-JO^J^  Conn  S5  ««/rdJi'rt„J' 


•  ¥^^' 


llNt 


BULB  TO  AVOID  OOVFCtlOir. 


tCH*r.  LXIV 


4  by  Mm  kw  of  Um  «itk«  *a«ka  of  Ih*  uBfertawOa  (wiMn,  Md  •!«>  •  luof  n, 
r  fams.  In  Mothwr  pMt  of  IhU  •ireait  tk*  Iwm  IrM  wm  lk«  alW^wi  «  url,,!, 
r  M  H  MMtton  Mia  of  atek  |  aU  Iha  maa  fmaaal  al  tba  lala  wara  eall«l  l,v  „,„ 


P«rt 

III 


foDowad 
efthalr 

A  halfar 

■  IMUST „  ____  ,  „  __  _»„  f  ■■•■••  -•  "-"  """™  ww»w  BBliau  iiy  „|„  , 

Um  oUiar  of  Iha  aootandiag  partlaa,  with  a  raaall  aot  lata  diaaalraaa  tliaa  tba  »l„ ,  „  ,»>. 
A  Coart  of  Jaaliea  Uiat  haa  no  powar to  ragaiaia  auwit  asbiUtioM of  bad  tain|»-r.  i,  h.riiv 
wortbyof  tkaaaaM.  .  .  .  Waoowcladathataiaaioaabla  limitation  of  tba  number  .,<  „\l 
amm  wbo  majr  ba  ealltd  In  proof  of  a  faat»  or  of  a  linf  la  baua,  la  witbin  th«.  .li»ci.tio. 
of  tba  trial  Coait,  to  ba  amraiaad,  no  doabi,  with  aaatlon,  aonaidariBg  tba  aatura  of  tli. 
eaaa,  tba  abaraatar  of  Iba  wltaaaaaa,  and  tba  alata  of  tha  proof." 

Soma  anoh  genantl  principle  Mcaa  to  be  oonocded  on  all  hand* *  Tlure  {« 
howavar,  a  lack  of  harmony  and  certainty  in  applying  it    (a)  In  thv  tint 

•  AlaJkt,  C.  C  P.  IM&  I  •••  (Uka  Or.     elaiM)i  M.i  lit*,  Oafdaar  >.  Hiu-  4  1..1 

(liiw  Oal.  c.  O.  P.  I  10*4) :  laao,  Jmm  >. 
OUdawall.  SS  Arfc.  I«l.  17*.  la  R.  IT.  TM  (alaB. 
tioa  Boama;  llauMioa  ImU  10  ba  far  Mm  trial 
Coart'i  dlMiaiioa))  IM7,  Hall  k  SlaM,  M  id. 
Itl,  40  8.  W.  »7a  (trial  Cuait't  diwrMioa  ap- 
proTwI.  Hola<liB>  canalatir*  witaiwn  lo  Mioia 
la  aa  aeeoapila^t  tMiaonr);  IfOt,  HaglMa  r. 
Stat*.  70  id.  4M^  aa  8.  W.  •7*  (Coart'i  di«>» 
lion,  aail«r  SUkk  |  WSS,  ia  liaritiag  tba  tartlMr 
auminatiau  of  a  aritHM,  bald  improparlr  aiar- 
eiaa<l)i  CW.  C  C  P.  It?!,  f  aOM  (Coart '■a^ 
■top  Ilia  prodaetlea  of  fanbar  artdaaca  apoa 


•31,  m  (haaliag  In;  a  Mll<wlmHt»r :  liMiitaii,„i 
to  two  witnaMi  lor  tba  d*f«nop,  a.  to  i|,. 


aajr  paniealar  point  whaa  iIm  •tridaooa  apua  it 
almdy  M  tan  ■■  lo  pravlada   raaaonabla 


1  of  blow*  with  fuut  anil  ii»t!  ahiutrrnilr 
aaia  aa  abaaa  of  diMiaiiua);  ites.  IIuI.mi  ' 
(Mnra,  11  id  S49  (limluiion  to  oiie  »it«.^«,„ 
a  aaalarlal  poinl,  bald  taipntptr):  inxi,  r„i,„ 

proTwi.  Hola<lla>caniala«iTa  witaava*  loartoia     R.  T.  »  S.  T.  Co.  r.  Moow.  so  i,l.  4-,;   !,„,? 

la  aa  aeroapiioa't  tMiaony):  IMM.  Hathaa  r.     ralaaj  HnUlalion  to  tlavm  on  earh  .M.  Mi' 

uroaar  ia  dlacraliua) ;  Iia4.  Batler  r.  .sui,  «; 
id.  S7a,  saO,  aaa  imardar;  liroitatinn  f..r  ilrnnj 
tiuaa  oat  of  tba  Blala  lo  fort^-lva  for  th..  ,l,ffuc, 
boM  ptopar  ia  dlKfaUmO  1  1886,  Me ru-,  miwin 
R  Btata,  W  id.  »a7,  »7t,  »  N.  E.  SM  (.nn.litmn 
of  a  oaaa]  laid  to  ba  a  uaiMUKt ;  limit  ,ii„n  to 
laraa oa  aacb  rida.  bald  proper  In  iliMKiioui 
la.  I  Ii70.  Kam  ».  &  Co..  M  la  7».  ho  ih  Ii«iIi,; 
a  IpcpaMitiTa  aparii-aat  eonM  be  »*u  (nm  il.« 
balt-ftama :  liaitatioa  bald  for  triitl  ( '.>im'>  .11^ 
eratioa);  ISM,  Rvaratta.  S.  Co.,  &9  i.j.  itM  144 
13  N.  W.  10*  (laad-ralaa :  limitatluii  t.>  i.f  oii 
•aeb  ilda.  bald  pfopar  in  dlMntlon);  ino 
MeCoaaall ».  <iiHa.  W  id.  MS.  MS,  41  .N.  w' 
»50  (eoaditioa  of  iddawalk  1  limitation  u>  >ix  w 
.  .     .    ^  „        •-      .       ■  ■  —     ••=■  '•''•i    "bJactioB  Bol   aaMciciitJv  ukrn); 

pioporijr);  U.  C.  Conip.  St.  ItM,  a.  M,  |  lU     ItWL  PraMoo  ».  Cadar  Rapidi.  W  id.  71,  u 

(ia    erfmiaal  triab.   tba   Coart.  •■■ay  allow     N.  W.  »77  Ibwd-rahMi  llmitatioD  t..  wven  on 

aaehiida,  bald  proper  in  dlMraiion) ;  Kn. :  li;i, 
Plabar  ».  Coaway,  11  Kan.  It,  14  (limitation  to 
foar  witBMin.  apoa  a  auUtor  of  M>lf  (icfeacc, 

, ,  — , __„„  .„  ,..._-     kald  iaipropar:  tbouab  oa  "any  cullaieral  rait. 

eiphi tbal "  wbaa a  fiM ia niadaall;  MlabHahad.     tar "  Iba  tiSl  doanSar  in  dt/r..l.Mi  limit  rti 

and  ii  aot  ooatrorarlad,  Iba  Conrt  may  pro|wriy     aambar) ;  La.i  Bt.  ItM,  Na  67,  Woi(f»  Her.  L 


doabt");  /W.r  IMI,  Prilehard  a. 
■oa.  3  Pan.  Its,  M  Aa  tia  (rala  of  Cuart, 
lialtiiw  to  eia  witaiain  to  oaa  tael,  applia-l); 
IMI.aiordaao  ».  Bfandjrwine  Ofnaila  Co,  ib. 
4*3.  51  All.  ast  (whara  Iba  nambar  bM  baaa 
liiaitad  baforahaad,  a  witoMi  wbo,  baiaa  ilia 
nama  MtppoMd  bir  tba  aoaanl,  aarartlMbM 
kaowi  noiblng  on  Iba  Nbjact,  ooaata  aa  ona  of 
tba  limilad  aambar;  Bpraaara,  J.,  diaa,  aad 
Bfopwlr) ;  O.  C.  Comp  St.  laat,  a.  U,  |  lU 
(ia    erimiaal  triab.   tba   Coarl   "m»f  allow 

of  wira oa  babalf  of  tba 

dabadaat  aa  nujr  appaar  nicimarir ") ;  ///  ; 
ia«4,  Qray  «.  St.  Joha.  33  III.  11*.  13«  (fraad 
la  eonrajraaoa ;  dapoaitioa  axeladad  on  tba  pria- 


rafaaa  to laltar  ibiliaM  to  ba oceapiad ia baariag 
fartbar  aridrnMsaoa  Ibat  poiat");  I8«»,  Wbito 
a.  Hamann,  »l  id.  143,  14«  (rafual  to  parmit 
mora  than  (oar  witimnii  to  ridaa  of  land,  bald 
impropar);  1379,  Maallar  v.  Rabhan.  U  id.  141, 
ISI  (propoaanl  of  a  will  inttodaead  larantaen 
witnewta  to  prora  Ibat  tba  laatator'i  conditioa 
bad  nut  ebangad  prior  to  iha  will'a  axacntloo ; 
oppooent  offaiad  to  admit  Ibat  all  other  wil- 
aamii  of  propoaanl  wonid  icatify  to  Ihta  and 
cartain  othar  facia;  rating  that  no  mora  wit- 
aaiiai  to  ihaaa  (aeu  aboald  baaxaminad  for 
propooaut,  bald  proper) ;  1891,  Oiaana  v.  tm. 
Co.,  134  id.  310.  IS  N.  R.  533  (inauiity  of  a 

Kintor;  Umitolioo  to  nine  witnaaaaa  oa  each 
e,  held  impropar  on  the  facta;  partly  bacanae 
the  order  waa  not  made  at  tba  opening  of  tba 
trial,  partly  heeamie  tba  iaane  waa  tba  main  ona 
io  ilispata);  1900,  CUe^o  Tarmiaal  T.  R.  Co. 
r.  Bagbee,  184  id.  353,  M  N.  S.  3M  (limitatioB 
by  partii<a'  atipalation;  addittooal  witnaaaee  ex 
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p.  177  (ia  criminal  eaaea  "each  •iil«  thull  o««  h« 
allowad  to  aBmawa  BMire  than  iii  witnnMt," 
except  aftrr  the  attoraar'a  written  s|i|>liriUi<iD 
■ettittg  (ortb  aader  oelb  "  what  he  exicrti  tu 
prore  by  tba  additional  wHnan,  that  an  addl- 
tioaal  aambar  ia  raqniiad  to  meet  the  endi  u( 
jartice  aad  to  make  a  proper  pniMcutiun  or 
defcaea");  i/u*.;  1835,  Howe  v.  Tliaver,  17 
Pick.  91, 97  (additioeal  witnenei  on  an  umlii- 
paled  point,  axeladad);  l848,Cnahinf;i'  Bilhiip. 
1  Caah.  158  (trial  Coort  baa  diwration:  axing 
Iba  lllaatratiooe  mentloaed  in  the  next  ihh-I; 
1883,  Com.  *.  Ryaa,  I3«  mum.  32.1,  334  |"  It 
maat  be  in  the  power  of  Iha  Coart  to  limit  the 
amoani  of  taattmoay  where  it  mar  l>i'  "xtiiuled 
iiideflnitoly,  aa  ia  the eaae  of  uwj^e  ur  iluiRuKr 
or  gennineneea  of  handwriting");  Miik.:  \m, 
Barhyla  r.  Sammera,  88  Mich.  341,  .16  N.  W.  91 
(aaaoandneaa  of  c  man  before  aale ;  limitatioD 
to  aaren  witiiaeeee  oa  a  aide,  held  improper ;  no 
aalhority  dtad) ;   1891,  Detroit  C.  B.  Co.  t. 


« .•0-1...]    UHmNO  THE  N.MB«  or  WlTKiaStt  ,  ,^ 

be    Both  of  th*.  condition,  to  Z  ,  JL  V^  ""^"^'  "°''  ^•"'•p.,'Z  it 

ooatrovrt^L.    But  thi.  Iimit«t.rru„Z/d  1^!?  *•"!/"'  *'  ""^  «»"•»/ 
eumulativa  witneMea  may  Uscom.  trifl?  '  ^^"^  *''•  ^•1"«  of  merely 

T.n«u«dth.po.icj  of'thrs^^?;':*  7; '»••",«».  »»•»»  *•  -^"'S: 

(J)  Soma  of  tha  .Ututory  provi.i„„7^e?.«  .h    ''*?^'^"'»^  they  bring, 
the  evid«o.  -i.  .Ir-ulyL  fuU  ,."  t^i"/'  ""'  'PP"'^»W.  whanevi 
-em.  „ndad«bl.  to  «,U  tha  jldJ^  to^^u^T"'  *^""''^''    Y«»  ^^ 
vuwnally;  and  it  i.  unnac«M«i  3nl^  '^"  '•""  1"«»«"n.  avan  pro- 
£«>;t  value  of  the.dditio:::nfne«l"'S?"T/^.*'-  "^^  '« '^ 
the  foregoing  tan.  thay  will  harfly  WiJle^H""  ''"?'"''  ""*  »«««-• 
Ijeve  tha  tan.  than  two  mo«  .„  n^^^Z   /„^K    "'  IL"*^  ''  '^^^  *d  be- 
the  two  mo«  a.  yaitteU*.  doe.  notT^;  »        '  ''°'^' ''"'  •"J"'""  of 
tb.t  the  pleading  onaa  h.va^«vtl  fht  LTT^iTV:*"  ^''^  -umption 
-m  to  h.va  baliev«I,.  but  on  E  cl S^ 'j^^.^^^^^^^^     ("  tha  codifiar. 
.ort  cannot  mak.  .  b^  ^3  better     ihe^t.?   •"*  T  """*  "'  »»«  •«»« 
"":•»/  .t  i.  al«.dy  «,  fuU  that  LJ  wiSll  T  ^^l"""*  "»°»W  "ther 
not  be  «.«,n.bly  «tp«!ted  to  be  addi?„„^i         '  ***  ""  ""^  Powt  could 
Court  daolMe.  the  ^^^li&c.Zti^tTu^tF""':'^^'-''    W  sSmetin^o.  f 
upon  collateral  isaaea;  though  thJ«  1,  1  h      *u°'  •"""**"  ^  ?">!«'  only 
■collaterd •  i,  .  auchlabuaS  o^a -It  k  d  2"  T^,*^*'  '°'  *'>^*    ^e  term 
.voided  T    Moraovw.  the.^  no  ^n  h"»    o^  ^T''''''  ""*  "•""^'^  ^ 

rewon  beia  for  ,uch  a  watriction  of  the 

PooMlforchMMof 

■M>h  bLU   k.i j   ?_  _  _ 


9S8S 


VIj544i  1898).  , 

Oh,  -Hi  otb.t?b,1SSfej£i  .1^  '•  """-* 
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BULE8  TO  AVOID  PREJUDICE. 


[Chap.  LXIV 


W 


rule;  (he  exigency  may  equally  arise  upon  any  part  of  the  iuue,  as  the  rea- 
tons  above  given  indicate  clearly.  (/)  It  is  sometimes  required  that  the 
(rial  Court  announce  (with  or  without  the  parties*  motion),  before  auy  wit- 
nesses on  the  point  are  offered,  that  a  limitation  of  the  witnesses  upon  the 
particuUur  fact  will  be  enforced,  and  a  failure  to  do  this  is  said  to  prevent 
the  enforcement  of  any  limitation ;  on  the  theory  that,  unless  the  partv  ia 
thus  advised  of  the  intended  limit,  he  may  be  obliged  to  omit  his  most  val- 
uable witnesses  through  not  having  known  of  the  necessity  of  choosing  the 
best  of  the  lot  at  his  disposal  This  requirement  has  a  plausible  faimesa  in 
it,  and  is  usually  proper  when  feasible.  Bu(  it  is  no(  always  feasible,  be- 
cause (he  judge  may  no(  know  of  the  party's  intention  as  to  number  of  wit- 
nesses ;  and  it  is  not  always  proper  for  the  judge  to  commit  himself  to  such 
a  fixed  limit  before  hearing  any  of  the  witnesses.*  The  trial  Court's  discre- 
tion should  be  left  to  determine  whether  such  a  prior  notice  was  feasible 
and  desirable  under  the  cireumstances.  (g)  Finally,  the  rule  should  be  ap- 
plied with  equal  effect  against  both  parties,  so  that  neither  be  unfairly 
advantaged  thereby.* 

The  rules  as  to  limiting  the  impeeuhment  of  an  impeaching  witntu  (ante, 
§  894),  as  to  the  kngik  of  an  examinatxon  of  a  single  witness  {ante,  §  783), 
the  number  o/eounul  that  may  examine  on  each  side  (ante,  §  783),  and  the 
repetition  of  the  mme  guettiont  (ante,  §  782),  which  depend  perhaps  to  some 
extent  upon  considerations  of  the  present  sort,  have  been  already  discussed 
in  more  appropriate  places. 

§  1909.  Jnds*  ••  Witneaa  That  a  judge  may  give  testimony  as  a  witness 
in  a  trial  before  a  Court  of  which  he  is  a  member  seems  in  the  classical  Eng- 
lish practice  not  (o  have  been  doubted,  though  the  precedents  are  scanty.' 
It  is  no(  clear  whether  a  judge  so  testifying  was  regarded  as  bound  to  retire 
from  the  Bench  thereafter  during  the  trial ;  but  the  propriety  and  legality  of 
his  taking  the  stand  when  needed  seem  to  have  been  assumed.*    This  is 


*  Monorer,  the  intimation  in  Qnan*  v.  In*. 
Co.,  DL,  tliat  tlie  nctica  moit  be  given  at  the 
opening  of  the  trial,  ii  onjoit  and  impnellcabla 
aa  a  general  nla. 

If  one  <rf  the  preaeribed  nnmber  piOTea  in- 
eompeteot,  he  ooght  not  to  be  raeliooed  aa  one 
of  the  allotment  S(  that  partT,  became  hii  with- 
drawal diminiahei  by  to  moch  the  time  and  the 
complicationa:  Contra:  ISW,  PreMon  r.  Cedar 
RapiUa,  »S  la.  71,  SS  N.  W.  S77  ("It  wai  de- 
faadant'i  boiinew  to  know,  before  it  called  the 
witneaaaa,  that  thejr  poeeewed  the  reqniaite 
knowledge  to  teatifr  concerning  that  matter  ") ; 
1901,  Giordano  v.  Brandjwine  Uraaite  Co.,  DeL 
(died  «iipni). 

*  Compare  Billiard  r.  Beattie,  N.  H.,  mit, 
note  I. 

^  1680.  Regiddea'  Triala,  Kel.  11  ("  Secre- 
tary Morrii  and  Mr.  Annealey,  I'reeident  of  the 
Council,  were  both  in  commiMion  for  the  trial 
of  the  priionen,  and  late  upon  the  beach ;  bot 
there  being  occasion  to  make  nie  <^  their  teiti- 
mony  agalnit  Hacker,  one  of  the  priaoneie,  they 
both  came  off  lioffl  tlia  bench  and  were  awom 


and  gare  evidence,  and  did  not  go  np  to  the 
bench  agaii.  during  that  man's  trial ;  and  agreed 
bv  the  Coart  that  they  were  good  witueawa, 
tno'  in  conmiasion,  and  might  be  made  use 
of  ") ;  1680,  Earl  of  Stafford's  Trial.  7  How.  St. 
Tr.  IMS,  1413,  144>,  1487  (some  of  the  lurdi 
Judges  testiflsd) ;  lit,  Date's  Trial,  10  id.  1079, 
1I4S  (L.  C.  J.  Jeffreys,  asked  to  tentifr  what  he 
said  at  a  former  trial,  replied :  "  No,  there  will 
be  no  need  for  that;  I  will  acknowledge  aoy- 
thbig  I  said  then");  1718,  Hawkins,  Hleaa  of 
the  Crown,  b.  S,  c  46,  |  80  ("  It  seems  sKreed 
that  it  is  no  exception  against  a  persou'ii  girini; 
evidence,  either  for  or  against  a  prisoner,  thst 
he  is  one  of  the  jodgee  or  jurors  who  are  to  try 
him").  '  -•         ' 

*  In  more  modem  times,  doubts  are  foiiud : 
I87>,  Dnkeof  Bnedeoeh  t>.  Metropolitan  Board, 
L.  R.  5  K.  *  L  App.  4M,  433  (aeaxhv,  B. : 
"  With  reapect  to  tlMse  who  fill  the  office  of 
judge,  it  hat  been  felt  that  there  are  grave  objec- 
tiona  to  their  conduct  being  made  the  subject  of 
cro»examiution  and  comment  (to  which  naidir 
aay  limit  could  be  put)  in  relation  to  proceed- 
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ooMrvabw  in  the  diacussion  wliinh  m..,..^ 

l^ted  problem  onTp^Z  mZ^^J^v'''  """°""  epoch,..<,ver  a  cele- 
for  a  judge  who  ha.'Lu't^e  .*olf  apStlL  !?Tr^*''  P™P^'  '=«"'^"«' 
wids  to  preaide  on  the  trial  of  an  El^!  r*"  ""^  «'^«'  "'ter- 

oontroveray  that  aroee  ov^  thL  ^r^S?  P«"<«»  charged  with  it    The 

oamely.  the  judge'aTutr.nd  "  ^  to  "^r""^  *  '^^'"^'  P"°«ple! 
judicial  c.  A%  broir.n  a^l  Lv  bTf  '""'^'^^^  ^  ^» 
been  doabted  by  any  of  those  who  Mi,~Za\S  •  ."*°'"  °°'  *°  '>'»^« 
might  kwfully  Lve  riven  teTtiml.?!.^  ^^^  "^^^^  *h«  the  judge 
uTmoral  duty  to  doToT  ^'  ^^^  ''"^^  '^°"^'  '"»  'Aether  it  wSs 

rnenUy  known),  then  I  d,  „,  he  oLhT  tob^^I,,^*)'*  »*.«""'  «*«1  or  acquitted  (not 
«»j°  "".  •«  "d  «•»«  evidence  oTbSkl^^'^.lTJt  ^^  "*''''  """  -*«  »<» 
o<vbt  to  hare  done,  .nd  not  to  bare  .uffered  !hf  ^^f  ^.^.  ^'^«'  *"  «•  'V'.  time 
ten  get  a  p«don  for  him;  for  a  JLS  S  um  P""""' '^  ^«  *«»>  convicted  «.d 

™.tingonCorni.h'.Triai;nid  45S7K  Jt!^'Tn''°^'  •'""'"'""'  «•«'  ^o"* 
.witness-  teetimony  at  a  former  triaP  «  S^.^  ^'  '""r  °'  ""  i"<»K«  ^  teetify  to 
bW  befo«,  him.  and  a  oounad  ^^n  ul'ul^^rlZ'l  ""V  '  ^"^'^  *°  *  ""'  -"or 
dMMie  (provided  it  be  not  of  a  ,JSJT^     ■    \  .*"  ''■'  ^^^  enforced  to  irive  evi 

judg«,  though  he  after  r«.,i3hr.uthorrtvr;',  ^7^°^  T"^""^  ""•  J-'-T  TeTe 

J;'lThe*IleTS°o1  L;^"  T''^'  '"«  ^"''.^  <"  -ting  in 

l-en  much  queaUonJi  "KLt  i^tSL'^lTtST  ''v  ""^  ^""^  ''" 
fcwed  upon  the  general  qualityTinHJ^.^  ''"  objections  are  not 

. jndge^witneiin"n/SLrii» h^ri^'^  1  «°^^  *•*'  '^^••"'  «' 
be  no  conceivable  reason  to  tha"«*lSrT;j^h°®'*''^"'«*'  *''«"  «»^M 
Fivilege  against  compuUo^  pi^ssfL  237^  ''TT  'I  ^'^  ^'''^''^ 
qneation  the  propriety  of  a  judge^^eaStL  >!  \  J  ^°  **""  **^J«''*'°« 
Incoming  a  witness,  ihere  he  L'  3t  kno^lel r*^,  ""k*"'  ""«  *™» 
principle  already  examined  (ante  8  Isn^T  fl-  i  **'  '°''  ''^  """o"  <>'  « 
Phonal  knowledge  ^  be  ct'tS^'  T.  "  ?'  °"'^  ^'^  ^  ''^^^  »•» 
apoatheimpoUcy^f  combinirartbl  .^'  "^T*'"""  *"  ^"^  «ther 

"?  prevent,  them  f«.rw«"S^'^„'if  ..^. "?:' 
tk»  wu  not  nid  f»p«:iiUlv  5  ^Ti^  LZl 
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1884.  Martin,  J.,  in  Jtat$  r.  BMtr,  9  Uwi  ».  ■.  S19 :  «  TUn  mn  b*  « «««.«..*  »»j 
o«  iinetio.  which,  by  UUng  oC  lb.  rmmm  of  tht  rule  [«( l«««pJtoLl  «r^«     T^ 
tt  in  Jury  cm-.    If  th.  Jud,..  wh«.  h.  trie.  U»^.  «^K  WWea«  h!*^^* 
do  «b«putirily,  thU.  pcrhi^  h.  c«not  b.  ^l,  :i.JvmdTi^£ttt:T, 

bn.  of  fMto,  it  would  NMB  th«  NMon  in  mum  dcgrM  fdb.    Yet  oog«nt  one«  pri't 

ounot  be  don.  by  «,,  but  •  member  of  the  Court,  and  he  i.  the  only  one hi" 

nZ::^'^:''^''^^'''''^'^''^^'^  Oth^tbepanyT 
1861.  Parte-,  J.,  in  Iform  r.  Man,,  11  Itarb.  610,  611 :  «  The  objection  to  the  com«. 
tonoyof  .judge  «jt.  on«enti«lydilh«ntg«,und[f««.  th  it  of  ^r]  It  Z't 
the  power  of  the  Court  -  the  power  to  adminieter  the  oath,  to  deddTon  »  „!. Lf^  . 
competency,  or  the  admiMibiujTof  part,  of  O^ZJZa^l^rZL^T^' 
.wer^and  to  e»rci«  oyer  the  witne.  .11  the  other  power,  of  the  Court/Sm^t 
«Uled  into  .eqai.itlon  for  the  pnrteeUon  of  the  rightoof  the  party.  .  T  In  exaSn^ 
.  thU  qucuon  upon  principle,  then  .eem.  to  be  the  tame  dilBcul^hethe;  the  Court  2 
«.U  of  one  judge  or  of  three.  aU  of  them  being  nece«»y  to  conit^tnt.  th^  Court.  hX 
Utt«r  cMe.  M  one  of  the  judge,  be  called  a.  .  witne-,  the«  are  but  two  judg«i  St t 
^inuter  the  oath,  to  decide  upon  hi.  competency  if  he  be  objected  to.  indTo  dll 
quMUon.  M  to  tte  relevancy  of  hi.  te.Umony.    If  he'ref u...  to  «iwer,  th^re  are  buTtwo 

ITie  party  bw  .  right  to  three  judge.,  the  number  preMribed  by  rtatnte.    Can  it  be  s^d 

that  there  are  threOndge.  when  one  i.  under  examination  a.  a  witne«i-or?n  he  S 

•  l*^'l!!!:  •  P'«**>«B  '«r  «>»t«">Pt  «»  not  answering?    When  thu.  pro^e^ 

againrt  he  b^meea  party,  and  may  be  heard  in  hi.  defense  fither  in  v^JZ^ 

"L  ^r  t^  T'^'  ^  ""*'  ■»«•'  circnmrtauc«,  he  .till,  by  hU  p^«S  7oZZi 

to  My  that  ha  •till  toriM  part  of  the  Court,  when  the  two  judge.  rtiU  on  the  bench  commU 
h,«  for  contempt?  The  .tatute  ha.  d«>lared  the  qoaliflXn.  of  judgeT-nd  wTn^ 
Sr^l!!^  "ri"  "?  «r««,*»/W«*  «>•  »  •  I-trty,  or  in  which  he  ii  iute^ted  J  rT 
878,  Sd  ed.).  Hone  judge,  holding  a  court  alone,  cannot  bo  both  judge  and  witneM.  it 
jeem.  to  me  to  U  equally  clear  upon  principle,  that  a  judge  c«.not  wC  i.  one  ofTr^ 

iSr^TZr.^**°**t:!r**'°^  Th.  two  character.  a«inconri.t.„twithS 
f.^;r  f^  «  *  "°*'^"  T  P*"""  *•  in«>'»P^iWe  with  the  f«r  and  wfe  admin- 
.rtnt  on  of  ju.tioe.  .  The  objection  to  a  juror',  being  a  witne.  ret.  maiul,  oT. 
2!r*r!'.?l"'°  1»«<T^."«»  the  objection  to  a  judge  being  .worn  depend,  on  anM! 

«»W  r.n^if^*'  ^■*  K  f '^  I-  ^''  ~  ^*-  7«.  M.  »  a  W.  804:  "  If  the  judge  of 
■uch  a  Court  [hanng  but  one  judge]  take,  the  .tand  to  tertify  a«ain.t  the  defendant,  Vhe« 
1.  no  one  to  control  hi.  teatimony  or  keep  him  within  proper  bound..    Even  if  he  can 

^  ^,T.**'"r"^'  •"•*  '*'"**'«•  •*  *^*  ••°«'  *^"«  *»'•»  »»"  b^n  ""IW  'the 
UK»»patible  duties  of  witnew  and  judge.'  yei  however  cai«ful  and  conscieuticu  he  mar 

dL^.Jltw'II  T^*"'^  ""f  v^  •?""  *"**'''"»  he  will  to  wme  extent  detract  from  the 
digni^th^  should  .urround  the  function,  of  his  high  office.  InrtMd  of  the  impartial 
^ge  adminUtering  the  law  with  a  iinn  and  even  hand,  he  take,  on  for  the  time  the  aj. 
peumnoe  of  a  parti^n,  end<»Toring  to  uphold  by  his  testimony  one  side  again.t  the  other 
«,!^- »  J  J  fu  provoke.  uuMemly  conflicto  between  himMlf  and  oounMJ,  *nd  aroiue. 
the  dutnut  of  the  party  againrt  whom  be  tertiiie..    In  addition  to  thU.  the  higher  hi. 

#^.!^f-  ''*"*.'•  '  ^""^  *•  '°°'*  *"B*«  *•»  »>•  *»•  «»'-  the  party  in  whoM 
favor  be  tMtifie.  an  undue  advantage  over  the  oppoeing  .ide. " . 

1806.  Dunbar,  J.,  in  MaUtand  v.  Zanga,  14  W«ih.  02, 44  Pac.  117 :  •'  It  seems  to  u<  that 

there  are  many  reawu  why  the  Judge  .hould  not  be  allowed  to  testify  that  would  not 
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to  »e  thrt  tk.  right,  rf  ^hTu^J     ?T"  •*•'«»•'"•  thM  to  thow  of^thiJ^f.  ^'"•» 
it  would  be  neoewtfTfor  til    ^  **""•  »*»  •»"'«•  quMtion.  S.^.-Z^u'T*"''  '"'s'"* 

B6««ity  for  thie  »»«      "t      of  court.,  aiid  bring  themtate  ^„>     ?  "t"'**  *■•"•  • 

jodjcml  capwity  and  not  «tarnin«  to  2'^^"^? *"*  »'  ''^"""g  th^ 
with  us  no  «al  «,lution  of  the  dSma^,"  .J^"^"*  '^  «"""«  trial  i» 
universal  practice  in  this  country  SL^T  ^^  !°^^  "nd  probably 
J-%.  or.  in  the  rare  instance7wr«  If  .^'  *™  ^""^  »'  ^ut «  sing^J 
«.p.tal  cases),  render  both  essentT^'"  Ccol."^""^  ("  sometimes  *in 
conditions  everywhere  prevailinirT»„„.u  •  f*'  constitution;  nor. in  the 
for  substitution.  The  iLtiS  4«lt"  out '"'*n  *:!^"»  °»  """rt  notice 
Hge  in  t'  e  c„«,  could  not  testTfyatl^^I  iTfr^  '^'"''  "^^^'^  ^h"  th^ 
"Pted  oy  postponement -the  k  tej  an  L^  '• '*''  *^'^  would  be  inter! 
Me  alternative,  because  it  might  X"tl"'"'  '^^  ^^^7  objection- 

Coming,  then,  to  the  reasoS  setTrth  •    *^°  'I''"  "^"'rial.  ^ 

"en  that  one  of  them  at  le^IThl  f^r  *''"  "'^'^«  quotations,  it  will  be 
witness'  oath  to  Wmself-i^T-ttro&^^^i"'^  *<>-«»'^^^ 
»  her  be  obviated  (as  it  is  in  mi.  J'uri^^^^^  it  is  one)  which  should 

rkto«lmmister  «ther  than  bVrte  0^'^  f  t''**'"*'"'°P°'^«""8««» 
judge.  Furthermore,  as  to  some  of  Vh  *k  ^  *'^"'""'  °'  disqualifying  the 
friety  of  the  judge  pai^ing^'^ThU  oi^^a^T'T '-l'  as  thj  Z^^ 
Jness  of  the  udge  being  imp^ched  foT^  "''^ .°'  J*"^'^***  *»d  the  unseem- 
be  said  that  these  are  tKCt  riill,r".?^  ^^  ""^  "PP""*"'-  -^!^Z 
.voided  through  the  combinSlj^lt  ,:;'i^^^^  '^^  '"'^  »*  trusted  t^S 
"d  that  to  establish  a  uni^rSdluT  ?u  ^'^^'"'  °'  •'"""'el "nd  jud^ 
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and  woold  thns  m  •  judge  loae  something  of  the  eMentkl  tnits  of  authority 
aud  impartiality ;  secondly,  that  his  continuing  power  as  judge  would  eiu- 
barrass  and  limit  the  opposing  counsel  io  his  cross-examination  of  the  judge- 
witness,  and  woaM  thus  unhirly  restrict  the  opponent's  opportunit}-  to 
expose  the  truth;  and,  thirdly  (though  this  is  itself  inconsistent  with  tlie  first 
reason),  that  the  judge's  official  authority  would  impress  his  testimony  ui^hq 
the  jury  with  special  and  therefore  unfair  weight     In  all  these  olijeitiuus 
there  is  a  modicum  of  truth.    Tet  is  it  necessary  on  that  account  to  lay  down 
a  universal  prohibition  ?    The  force  of  the  objections  would  be  most  seen  and 
would  rise  to  an  appreciable  degree  only  when  the  judge  became  a  principal 
witness,— as  in  the  case  put  by  King  Henry  IV,  where  the  judge  had  been 
an  eye-witness  of  a  murder.    In  all  such  instances  (which  are  rare  enough), 
the  usefulness  of  his  testimony  would  be  known  beforehand,  and  his  own 
discretion  and  the  parties  could  be  trusted  to  send  the  cause  before  another 
judge  for  trial    But  in  the  ordinary  instance  the  judge's  testimony  is  desired 
for  merely  formal  or  undisputed  matters,  such  as  the  proof  of  execution  of  a 
certificate  or  of  the  administration  of  an  oath  or  of  a  deceased  witness'  former 
testimony.    To  suppose  here  a  danger,  that  the  inconveniences  above  noted 
would  occur  in  any  appreciable  degree  is  to  be  unduly  apprehensive.    Mili- 
tary commanders  do  not  train  cannon  on  a  garden-gate;  and  the  law  of 
evidence  need  not  employ  the  cumbrous  weapon  of  an  invariable  rule  of  ex- 
clusion to  destroy  an  entire  class  of  useful  and  unobjectionable  evidence  in 
order  to  avoid  embarrassments  which  can  easily  be  dealt  with  when  they 
arise.    Since  the  trial  judge  has  no  interest  to  subject  himself  or  counsel  or 
jury  to  these  supposed  embarrassments,  it  may  properly  be  left  to  his  dis- 
cretion to  avoid  them,  when  the  danger  in  his  opinion  arises,  by  retiring  from 
the  Bench  before  trial  begun  or  by  interrupting  and  postponing  the  trial  and 
securing  another  judge. 

The  precedents  in  this  country  are  ^j  no  means  harmonious ;  but  some  of 
them  at  least,  as  well  as  a  statutory  provision  reproduced  in  several  codes, 
seem  to  lay  down  the  rule  above  indicated.* 


•  With  the  foUowinr  eompua  i 
OBI  ante,  f  1805  (judge  ( tentimonjr 


^  •botheeitt- 
tioiii  ante,  f  1805  (judge'*  tentimonjr  u  heanay), 
and  pot,  I  SS72  (jndf(*'*  privilege) :  Ala. :  1880, 
Dabnejr  v.  Mitchell,  66  Ala.  495,  SOS  (probate 
jndge'i  own  aSdarit,  held  properijr  exehided 
by  himieU);  1897,  Eatea  p.  Bridirfottb,  114  id. 
S91,  11  So.  519  (excluded,  OD  the  gnnad  of 

S'Ting  improper  weisht  tu  the  teatimony  with 
e  jniy) ;  1909,  Randall  c.  Wadaworth,  ISO  id. 
633,  si  So.  555  (probate  judge  held  incom- 
petmt  to  testify  to  the  km  ol  oAcial  flies) ; 
Ark.  Stat*.  1894.  f  9965  (ciTil  caae*;  quoted 
port,  1 1910) ;  1894,  Roger*  v.  Slate,  60  Ark. 
76,  84,  99  8.  W.  894  (in  criminal  caaea,  a  aole 
lodge  cannot  testify  for  the  prosecution) ;  Cat. 
C.  C.  P.  1879.  {  1883  ("The  jndge  himself,  or 
any  juror,  may  be  called  aa  a  witness  by  either 
partT;  but  in  such  ease  it  is  in  the  discretion 
of  ihe  Court  or  judge  to  order  the  trial  to  be 
post  polled  or  suspended,  and  to  take  place 
before  another  judge  or  jozy");  C'mm.:  ISSS, 
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State  r.  Dufty,  57  Conn.  595,  IS  Atl.  791  (js^ 
tire  of  the  peace,  allowed  to  testify  to  tin 
defendant's  admissioiis  in  testifviu^'  below); 
Ga.:  1899,  Baker  r.  Thompson,' 8!'  tia.  484, 
IS  8.  E.  644  (trial  justice,  on  appt^M  to  tba 
Court  in  which  he  preaides;  excluded,  liecaim 
he  cannot  swear  Umself ) ;  1898,  Shoakley  r. 
Morgan,  109  id.  156, 19  8.  E.  694  (a  sole  jinlc^ 
held  incompetent);  Ida.  Rer.  St.  1887,  §  9954 
(like  Oal.  C.  C.  P.  1 1883) ;  ///.  Rev.  8t.  1874, 
c.  148,  I  5  (where  a  connty  or  proliate  judge 
is  an  attesting-witaess  to  a  will  offereil  beiura 
him  for  probata,  he  is  to  make  oath  tuthe  will 
before  the  circuit  court,  and  then  the  other 
witnesses  make  oath  to  him  as  in  other  cum) ; 
la.  Code  IS97,  |  4610  (a  jndge  mav  tentifj, 
bnt  may  in  discretion  order  the  trial  to  be  had 
before  another  judge);  Kg.  C.  C.  F.  1895, 
f  603  (a  Jndge  Is  competent,  bnt  rhe  Coait 
may  tranafer  the  trial  to  another  jndge) ;  /.n  .- 
1814,  Boas  V.  Bnhlar,  1    Mart.  n.  ».  312  {iit- 
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foUowingpouages:  ^     ""^  •" 'MSciently  set  forth  in  the 

18AI,  PortfT,  J.,  In  Ifomr.  Mom  II  Hark  Kin  kh    .. .» 
««i  upon  difc«„t  greund.  f««  th.t  of  .  W     A  fair  k?!,^?'***"''^ »'  *  ^'^' 

pHwcy  r«U  on  poWIe  policy.  InT^Jl  h,  h-^tJl  "  ^..'l'  °''^'^"°"  '"  »''•  «»«- 
m  difflculty  would  be  i«.i  Inc^Tel^  ^JZ^ITk  "T"  o^^ibility  ,  .nd 
ttwer,  in  which  cm  hi.  oommitZrwoaMTdlw^i.  T?*"""™  *'  "•  ■"*>  "'"e  »«> 
he  i.  ciUled  U  .abjcct«i  to  .  gJt  SrTntH?  .k  ^"-  ^'  P^'  '«^»  "ho™ 
Uin  unyieldingly  ii  the  Ju,?  b^,  tLe  optS  ^i  ^"~'  "f!^  ^  *^^*^  *°  ■»•»■>• 
It  nuy  pl.u.lbly  b.  obj^o^thcreSi^h'^^^p^^,  '^^  «"«  th.  wit„«.^Und. 
(ird  for  ju.tice  to  tha  pwa^Tahonld  cxclode  t^  W  «  *?.!'*''"«  »'  ""  i»~'  "nd  «. 

J1i::^';;:rinVn,-;iL^':irn:;.^t         =  ••?-! "  ^^^^^^^^y  '^ 

tmUt  J»J_«     k.lJ    I J^ 

oeacn    ,  but  hen  the  point  wu  not  napMJ!^ 
i  «^- ,?f*"^7  procedure) ;  5.  i>.  Suti Tsm 

£rtS     in.  ;"??  ^7,7^4  '-^ 

he  de  endent,  who  died  no  othe?  witnZ-)^ 
1799    II.  8.  r.  Fne«.  ib   488,  Us  (cue  oTTim 

From  tbig  queetion  whether  the  indee  in  tha 


rtrtjndge,  held  hMdminiUe  In  hit  own  court- 
Pfooiding  n»n  Spuirii  law) ;  ma.  Bermnde.' 
t  J,^,te.-.  fn  8t«o  ..  B«n«.  84  U.  An.  SmI 

Jl'if  tt!  h?  '"''''  ""^  '«'«J»«>i<y  •  judge 
n«B  if  the  indge  were  a  material  wiOMt"). 
B«r.  U  189*.  f  SIM  (a  Jadl»  "   mST  be' 

■w  in  the  caie  in  fcror  of  either  party")- 
imt  (where  a  judge  ii  a  material  witJei. 

U  t.  r.  189S  1 3IS4  (like  Cal.  0.  V.  p.  i  I88S)  ■ 
^  Comp.  St.  1899.  f  S9Sa  (a  judge  tarom: 

wl"™'^?  °^  poitponement  wd  t^ 
1^  "»''■•', J»?e)rAi»r.  Gen.  St.  im, 
^MM  (like  (M.  CO.  P.  1 1883),  1909.  Reno 

-L.  .  •  ?  ^?*•  *•*  (whether  a  judge  mar 

;;SS'JM""*'>«  j-«*=e.  becaJSTThe  «i„S 
W"^  the  oath  to  be  adminintered  ^the 

l»««lf.  Son.  ,01  extradition;  the  poliro  in. 
j™  ««..ng  the  wi^t  wa,  admitte<fSWy 
"pm  what  papen  it  ianwd ;"  it  fa  in  no  ramect 

2SS^l-^K.i  .r**  •  »«;«"«  two  WTer  in- 
"UKwii,  IMI,  Mom  r.  Mora,  Ii  Barb  510. 

c^ei„'ni''t^,/'j?„ir  zix.  v^ 

f>^,».  Dohring.^  N.   "  OT4    8«'/'  th; 
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BULES  TO  AYOID  PREJUDICK 


[Chap.  LXiy 


Mpit.1  «MM.  .a  impwtU  juiy-U  .lamt  •Uom  priMom  to  aalMrt  tiMir  own  ^ 
Th^n-j  «M.bM  Junn  m  to  th.ir  knowMg.  of  dntUMUooM,  tMr  eipreuZ): 
opiuioDt  or  pr^ndtM.,  Md  challMir  ••  mwy  -  tJ^y  cm  ihow  am*  for.  wd  m^Ti 
)mg»  twwty  without  abowiiig  omim,  and  tbw  tf  any  Jaror  l»pp«t  to  hm  knowW~!i 

«y  j-rtlnont  f«*,  ho  ta  bound  to  di«Jo»  It  ta  tl«.  li  th. ZZl  to««2Sn1^^^ 
•nd  to  ozplain  or  oootradiot  hi.  tMUinooy.    If  thi«  bo  not  •  f olflUiiic  of  tho  conrtitutin  !i' 

io|oj«tion  in  W«Uf  of  .-.;«««  jori,.,  it  would  bodimcuHriZt^^^^^ 

fuliU  i   «,d  M  tb.  MB.  Um.  bo  oo.drt.nt  with  th.  d.nuuid.  of  pnblk  jX    Z 

€»unMl  imHine  thnt  th.  eonMitutiond  right  to  cc^frtM  witoMM  would  b.  .brij~d  ■« 

not  b.  nttMkMi  without  du»go  to  th.  UtMUng  purty.  A.  to  nMtorid  witnM«JtW 
wo  OMMi,  upon  who..  tMtimony  tho  mnt  i.  MMUtidly  dqwudnit,  w.  think  they  onuht 
not  to  b.  .dmittod  into  th.  Jnry.box.  .nd  w.  b.li.T.  to.  JTu^nl  p«ctio.  i,  to  e,2l 
th«m  whet.  th.  f«A  ii  di«0T.r*I  in  tim«;  but  w.  do  not  toink  th.  constitutional  Z 
TUon  nlluM  to,  nor  uy  ml.  of  Uw,  i.  vtolnted  by  th.  *MminUion  of  a  juror  « t 
wito««.  Th.  a  priori  prwumption  b  that  h.  is  »  mm  of  troth  and  wraoity  or  h«  would 
not  ha^  be«>  .ummonwl  a.  a  Jun>r;  and  eonfronting  witeMW.  does  not  mean  impeact 
tog  their  eharaetor,  but  means  crow-examination  in  the  presence  of  the  accused 
He,  lik.  all  other  witnesses,  must  'confront'  the  accused,  that  is,  be  examined  in  the 
prince  of  the  accused,  and  b.  sttbJMt  to  e^MMxamination ;  but  he  b  not  diwiualiW 
to  b.  a  witness. "  ^  ^^^ 

These  objections  seem  reducible  in  snbataqce  to  two :  first,  that  the  opposing 
counsel  wUl  be  embarrassed  by  a  fear  of  offending  the  juror,  so  that  an  ade- 
quate  cross-examination  or  impeachment  would  be  prevented ;  and  secondly 
that  the  juror,  sitting  afterwards  as  judge  of  the  facts,  would  be  disposed  to 
give  excessive  weight  to  his  own  testimony  and  in  general  to  treat  too  favora- 
bly the  testimony  of  the  side  whose  partisan  he  had  been  made.  The  first 
objection  is  in  the  hands  of  the  opponent  himself  to  obviate,  for  if  the  juror 
18  to  be  a  principal  witness  and  his  testimony  will  be  of  sach  consequence  as 
to  deserve  impeachment  on  thorough  cross-examination,  the  opponent  may 
ascertain  this  upon  the  juror's  voir  dire,  and  may  then  exclude  him  by  chal- 
lenge. The  second  objection  is  of  slight  consequence,  because  it  may  usually 
be  ob.^tod  in  the  same  way  by  challenge,  and  because  the  impartiality  of 
the  remaining  jurymen  can  be  trusted  to  counteract  whatever  slight  bias  may 
be  by  possibility  created  in  the  testifying  juror,  and  because  this  bias  can 
ordinardy  affect  only  a  minor  fact  in  the  whole  mass  of  evidential  matter. 

Accordingly.it  has  always  been  r^rded  as  proper  that  a  juror  having  any 
relevant  knowledge  should  be  called  as  a  witness,  returning  to  the  box  after 
completing  his  testimony.' 


*  To  the  fnllowiac  sothorities  add  those  died 
labof 

_  , — , Jlr;  by  Mu 

ate  sometimes  imposed:  England:  IMS,  Fiti 


an/*,  f  1800,  which  a&o  imply  the  competencr  of 
a  jaro;  to  toetify ;  by  Matate  certain  raetriidona 


ameje.Moy^  1  Bid.  133  (■  jnryman  teatiOed 
or  the  defendant,  and  t^en  "  continued  of  the 
jury");  I67»,  Readinge  Trial,  7  How.  St.  Tr. 
159,  S67  (Defendant :  ■'  My  lord,  I  am  varr  dad 
to  aee  Sir  John  Cotter  here ;  for  I  did  inteid  to 
hare  hia  etridenre";  L.  C.  J.  Norths  "That 

iiuy]");   1744,  HaatE'a  Trial,  18  id.  I.  m 
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(a  inror  waa  iwora  and  testified  to  immich 
a  whneaa);  1718,  Hawkins,  PI  Cr.,  b.  a.cTJi. 
•  80  (qaoted  mU,  f  I9W,  note  1):  U»ittd 
Slat*,:  Ark.  State.  I8»4,  §  S965  ("  The  jndge 
or  jnroT  may  be  called  aa  a  witnem  b?  either 
partr ;  bat  in  inch  eaaea  it  ii  in  the  diacretiun 
of  the  jndge  to  lotipeDd  the  trinl  and  order  it 
to  take  place  before  another  judge  ur  jury"; 
and  if  party  knows  beforehand  that  inror  i>  to 
be  called  by  him,  he  must  diMloae  it  and  the 
witnea*  be  excluded  from  jnry) ;  Cal.  C.  C.  P. 
187S,  f  18S3  (quoiad  OXt,  |  1909);  1897,  8^ 
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JUBOR  AS  WITKESa 


dpU  of  Privibge.  which  forbSf  Se  i^L  i&8  ?7»>5  «><>  *»>«  Prin- 
nom  (part.  S  2846X  '  ^^  ***  ""^  °*  the  juiy. 

{  1911.  OtMUMi  or  Attotaw  m  Wit..^  -m. 
..ttomeytoteetify  on  behalf  of  hiaXnt. «  .  ZbC- '  "'.'  """""^ 
oeenpied  a  aingnlar  place  in  our  law  Occn^ "  ■  ^  "'"*  "  •^'"*'"'«'.  h«« 
frequency  than  that  of  a  judg^W  a  i^^  *  "  ^""^"^  "^^^  "»'*''»  "-o™ 
can.t.nt  opportunity  for  obSn  and  ZllT?'"'^'  '*  *""  P^"**'^ 
direne  sort,  nraed  against  itV™  m.^t.    '"*'"""'°  ^  »''«  "^wns  of  the  most 

th.  testimonyTjnX  otturTr  the  3  o?:;*  *'"°  ^'°"  "'«'«^  "««•-» 
erdly conceded;  aid  fet  inSt  eveXrt  tS.TTf""^ ^"  "^^  g""' 
Uken,  and  the  judges  have  halted  hllf^vH*  ^'  "*P  *""  '"'«d  to  »» 
cenae;  while  the  l«islato«  whf  k  ^  ?*****''  *  proWbition  and  a  li- 

enactment  of  the  SSaZ  truism  tZ?'"'"'  *''''^^^"  -'»"  '- 
ignored  the  troubleaome  probLTa  c^tll'f  r."'^  ^^  *  ^'°«"'  '"'^^ 
Xing  Henry  VIII  and  h»  abZo;  tJeTi  Wh^ri    '"  *'•;  '"^''  °' 

r;s^ei^^\Tr;'hrhri^-^^^^^ 

C.  J.  •»""">  v«r.  •  M.  361,  per  Tlndil, 

Sir-  ^^'^^^'^'^'i 

«dli^^  iMgnhhed.  whereon  "Mr.  Rich  ^' 
SSvin:^)  •"    '""-•O'^'ly    did."    of"ffl: 

«h•J,?v^^^i;.^^-;^,thech«^^^^^ 


WW) ,  I86S,  Howeer  r.  Com..  SI  id  axtiSn. 

J  Vt  air-  wis.  ^  '  i*^'  "n"l«f ».  P»rk«. 
»  '«.  J17;   Wuh.  C.  A  Suta.  mar    ilutHi 
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BULKS  TO  AVOID  PBEJUDICK. 


[CH*r.  LXiv 


hi 


tot  it  not  onlj  cmioeraad  Um  oMe  of  •  oowim!  tMtifying  agtimt  his  client 
(a  owttw  upon  which  then  hu  mvw  Um  doabt),  bnt  iarolved  apairentlT 
a  bntch  of  profaaionia  oonfidtnoe,  and  waa  in  that  iwpeet  •ufficienVly  ille- 
gal  and  indefensible.  Certain  it  aeenis  that  nnUl  the  1800a  •  no  doubt  wu 
laiaed  aa  to  the  propriety  of  a  counael  or  attorney  teeUfying  for  hit  -lient. 
Even  then  the  doubt  in  England  came  by  indirection  only;*  while  in  thig 
country  it  waa  raiaed  merely  by  invoking  for  individual  caMi  the  general 
principle  of  diw^ualification  by  interest  in  the  event  of  the  suit,*— a  principle 
which  of  course  did  not  apply  to  counsel  merely  aa  each.  But  iu  1846  in 
England,  a  single  judge  sitting  at  Nisi  Prius  and  citing  no  precedents  de. 
clared  such  testimony  inadmissible,  on  broad  though  indefinite  grounds 'and 
this  mling,  though  repudiated  in  the  same  jurisdiction  within  half  a  dozen 
years  by  a  Court  in  banc,»  served  to  bring  the  question  into  the  arena  of 
general  discussion,  and  to  give  a  kiger  scope  to  the  problem  of  policy  in- 
volved ;  and  the  echoes  of  the  debate  have  not  yet  died  away. 

The  arguments  advanced  against  admitting  counsel  or  attorney  as  witnew 
for  the  client  are  of  three  distinct  sorto. 

(1)  First,  the  general  principle  of  dit^uali/leation  hy  inUreH,  to  be  enforced 
not  according  to  the  narrow  technical  tests  now  obsolete  (anU,  §  576),  but 
because  of  the  g«neral  emotional  relation  of  partisanship  which  exists  in 
favor  of  the  client,  independently  of  any  spediio  interest  in  the  event  of 
the  cause: 


•  ISM,  Waldran  v.  Ward,   fltrto  44t   (a 
"  eoaaael  b  th*  eaoM  "  aUowad  to  be  namiMd). 

*  Cirea  ISIO.  R.  v.  MUm,  IB.*  Aid.  SOS, 
auto  (the  proMeator  r 
•rldanee  tiafore  Lord 


nm  obligiMi  to  waire  flTinc  rnk  « 
Bllubonia>h,C.JHWoaM  and « 
■  tlM  Jnrjr);   1819,  R.  r.     not  •: 


allow  him  to  addraia ,—,,, , 

Biioo,  ib.  608  (tlM  ptOMeator'wH  oiit  iillowed' 
to  addna  tlia  Janr;  pmr  Curiam:  "BmidM, 
ths  pnaweotor  may  be  and  gmmMj  ia  a  witoMi, 
and  it  ii  nrj  nnflt  that  ha  ihaald  ba  pannittad 
to  itate,  not  npon  oath,  the  Iheti  to  tba  jnrr 
which  he  ia  afterwarda  lo  itate  to  them  on  hia 
oath"). 

■  8«a  the  American  cuet  bafora  I84S,  dtad 
ia  aota  S,  in/m,  which  ali  deal  with  it  in  thia 
war 

*  1846,  Stooaf  V.  Bvnn.  4  Dowl.  ft  I,.  S9S, 
II  Jar.  S4S,  I  Bail  Cook  Rep.  ua  (the  pUin- 
tifl'a  attorney  acted  ai  advocate,  and  abo  taati- 
fled  to  contradict  tha  defence;  Fatlawm,  J., 
held  hia  Matimnay  inadmiiaiUe,  aa  not  "  con- 
aiitent  with  tha  due  adminiatratlon  of  iutiee  ") : 
1847,  Daana  r.  Pacltwood,  ib.  8«5,  note,  I  Bail 
Court  Rep.  319  (pracadiug  caae  foUowad  by 
Erie,  J.). 

*  The  Engliah  and  Canadian  caaea  an  at 
followa:  Em/. :  1M9,  Cohbett  ».  Hndmn,  1  E.  a 
B.  II,  99  L.  J.  Q.  B.  II  (the  plaintilf,  conduct- 
ing  hia  own  caoae  I'a  forma  pauoTit,  waa  held 
entitled  aa  of  right  to  addre«  the  jnry  aa  wall 
aa  to  teatify;  tlie  foregoiaK  caaaa  ware  dia- 
credited;  and  tha  mla  waa  pnt  on  the  nonnd 
that  a  partT'i  right  to  taatify  and  hia  right  to  ba 
hia  own  adToeata  were  aeparata  and  not  ineon> 


S6M 


latent,  thoagll  the  piaetiea  waa  reproTM  m 
"eoottaiy  togpod  taataand  good  feeli.ie'ua 
"  i«T<dtiug  to  the  miada  of  tha  iorv  ' ;  tire  aun, 
-'-  waa  apparenUr  held  appllcabfe  to  a  c-mnwl 
witnen  not  bdng  alao  a  party,  hat  thb  wu 
expraaaly  dedarad  j  "  If  the  pnwtice  d<«t 
gain  graond  to  a  degree  aeriooalv  injnriou  "  to 
jnttice,  the  jadgaa  were  nid  to  "have  power  lo 
make  a  rale  againat  it).    Ia  Canadian  jarialio. 
tiona  the  aane  reaoh  waa  generally  raacM 
If.  Br.  I  1847,  SUalda  ».  McGratli.  3  &rr39» 
(eonnaal  not  allowed  to  be  a  witnen  for  hia 
party);  1876,  Bank  o(  B.  N.  A.  r  McKlror.J 
Pnga.  469  (cuanael  allowad  to  be  witnew,  m  t 
matter  of  right  for  the  partr ;  bnt  "  it  it  u 
indecent   prooaediag  and   abbnld   be  diieaiu' 
aged";  repodiating  tha  preceding  raM.onilw 
authority  of  Cohbett  v.  Hndaonl ;  lii90.  Halifn 
Banking  Co,  «.  Smith,  99  N.  Br.  46 j,  469, 4M 
(ooaaaer  who  had  amiated  in  a  bnainew  traiuK- 
tion  with  notei,  allowed  to  eive  his  opinion  of 
handwriting;   two  jndga  cfiw.);    Ont:  \W, 
Benedict  ».  Baalton.  4  (J.  C.  Q.  B.  96  |<onn.«l 
not  allowed  to  be  witnaaa  for  his  party,  (uilow- 
log  Stonaa  ».  Byron  and  Deane  v.  P»ikwoo(l)j 
1847,  Cameira  a.  Forayth,  ib.  189  (preceding 
caae  treated  aa  repreaeating  the  rnle) ;  18;<, 
Daria  e.  Ina.  Co.,  89  id.  4»2,  477,  481  ("It 
ia  a  roiadireetioo  for  a  judge  to  rejert  the  teeti- 
mony  of  coiued  when  offered  aa  a  witnen  on 
behalf  of  Ua  client" ;  foUowins  Cobbett  c.  Had- 
aon ;  though  it  b  "deairaUe''  not  to  keep  the 
characiera  aeparate  if  poaaiUa:  preeediig  two 
caaaa  in  aflaet  lepodiated). 


diKiu«liflctUon  h«a  pmmmI  .war  Znli!^^u    .■  **^  dwppetnnoe  of  that 

-gumeot.  h.v.  tWo«  no  pr„rig„Jl:f"«'  ^^'^  ^''"^  ^ 

<;  Extrinric  Policy  later  Ut  °  itk  ( 1^  1  ^jS^'Z  °'  *^"*  P™«P^« 
the  dangeroM  effecU  of  the  practice  Cm  l^f^  l^■  "  "  «o»»<»raed  with 
doee  not  fear  that  ]»wye^J?  ■  *^"  *^'  ?"''"«  °»'ni  In  thort  it 
the  client,  but  H  ft^^  uhT/ubl'^Wwt^^^^  '"*»'  *»  '--  ^' 
poblic'.  ««peot  for  the  profS  and  i^fif  *  *^'^  ""^'  ""*  t^"'  »»» 
dimini.had.  Thi.  i,  .t  C  th^  r^t^Slt"?  T '' "^  ^  '^^^^''T 
judidaUy  advwioed:  ^**°'  ■°**  ""<»»  common  reason 

km  of  r»pBUdoo,  ud  without  to  k,b«  ertent  bri^J^  '  '^***  '"^  '"'»«'»»  •>«»• 
.b.ch  he  bdonged  .nd  upon  the  ooirt  rfwhlh  ll*^  '  "^^  "»*"  *»"•  P«>'«-k».  to 
<»««  wd  »odM  of  thinkiDg.  whrth^L  oitJ^   w"  "**'••••  E/tating  p^jj^ 

h"  he  u  empk^  «,  ,  oontingMt  feel  ^«T^ »«  the  .wnt  of  the  ..it  fun- 

•  •  A.  to  the  affeet  of  thia  pnetioe  uBoHlr^L  between  him  ud  the  advene  partv 
«a  will  work  iti own  c««.  aSSS™  u  w^L^*^,^'  "*  '^^  ***"«•  »«  AinkS 
win  new,  except  in  ertw,.  c^^!!  Thl  ."'T^'*  »'  •*"*»«  «««  oh««t« 
««  «.»-.on  litigiued  <i,!^l^'T:^^^^-i^'--L^i^r 

»UneM«i  fo,  their  dient.  «,„  h^,n^j£j^S^t^  themeeWe.  to  be  need  ., 
•mi  forf,  t  in  their  ch«ctor  more  ii^^.!^J^  *•*'  '*«»**^  -'d  the  ConrJ 
«M  luch  client.'  oontiowde*"      ""^  '^  "w  be  compwwrted  to  Jiem  by  .uocei 

«Pjii";i^"''^S:X"'S*^  ""'--o"  -bonld  r^ 

M  for  hi.  own;  not  b«»n.e  hi.  inSwmM^L  **  P"*****-"  of  the  oppoeito  pJT 
""'  »-  «po«d  to  «u^     lityc?n.TJS^  fo,".'**^  to  temptirtion.  ZleoSi 

p-  to  «^  towan,  the  ,^y  ^  "i^^  ."r'rL'jLTrtsjw!:^: 


MbnL—ai 
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8586 


•  Ifll 


BULU  TO  AVOID  PRUUDIOL 


[Cbap.  LXIV 


iaimtrj,  tatot,  and  Mai  ba  aaj  nnt  is  tha  oaoaa.  Thoagh  bU  ooaipaaMtton  <Ujm,u 
M  BO  OMtlngaMy  ol  aaema  or  falhm,  yat  ba  faab  aatltlad  to  akaria,  and  hli  client 
itali  (Uapoaad  to  paj  a  bigkar  faa  wban  tba  aaaaa  tarmlaatta  aaaaaMlaUy.  llu  (vm. 
pathy  lor  a  loalng  aUrat  IndiMaa  bin  to  abala  tba  aaaoaat  of  bia  abarga,  and  b*  (mI*  that 
a  fortaaata  ilUgaat  oaa  ooBpaoaata  hla  aoN  UbaraUy.  Tbara  ara  aaaia,  too,  in  which 
f  lom  tba  Inability  o(  bia  eliaiit,  ba  aiait  raaaira  netbiaf ,  if  tba  aaaa  ia  dattrmiued  a(uiui 
bin.  ...  Ha  la  parbapt  aniaat  to  piavail  for  tba  laba  of  riatory.  Sapatation  li  j(rmuly 
aahinaad  bjr  WMoaaa.  Tba  mlfar  gMiaraUjr  applaail  tba  winning  lawyar.  at  th«  winnlug 
bona,  and  bara  no  baMtr  aritarion  of  ability  tbaa  tba  arant  of  a  talk  Tba  •urcmwf ul 
tarmiaation  of  a  aaaa,  aapaaially  a  doubtful  ona,  o<taii  attraata  otkar  bnainaM.  lu  «hat> 
arar  digiaa  aonM  minda  may  ba  inflaanead  by  raeb  motiraa,  tbara  ia  no  advocau  »hollT 
indiCarant  to  tba  ptaatiga  wbiab  attanda  riatory.  Tba  fatwyar  arbo  approaeba*  a  Jury  to 
aaatain  a  eaaa  by  bia  taatlmony,  and  to  adroaata  it  by  bia  tloqaaaca,  plaeaa  bintacK  in  u 
indaaant  peaition.  Paid  for  tba  ability  ba  aay  axart  in  obtaining  aaacata,  dacaivml  hj  a 
partial  bnowMga  of  tba  faeta,  and  aidant  to  win,  bia  taatiipony  muat  ba  TiewvU  with 
diatraat.  Hi*  atatamant,  tbon^  parfaetW  raliable  under  otbar  cironaMtauoat,  la  recairtd 
witb  anapioioB  by  tha  Jury,  ganarally  eoniating  of  men  wlioaa  Uaailad  aducation  and  in- 
aition  in  Ufa  gira  tbam  no  anUrgad  viawa  of  ibingm  and  no  alavatad  opinion  of  human 
natara.  Tha  inaompeteney  of  tba  attomay,  tbarafora,  ncad  not  ba  phead  on  tba  prob- 
ability of  tba  falaebood  of  bia  taatimony.  Ha  abould  not  ba  auflartd  by  tha  Court  to 
plaoa  himaalf  in  a  poaition  that  nwy  laaiaa  bit  cbaraatar,  or  dininiah  tba  ooofldenee  of 
man  in  tha  parity  of  tba  adminiatration  of  Jnttiea." 

1M7,  Lttwrtnet,  J.,  in  Ron  r.  Dtmau,  46  \n.  447, 440:  <•  An  attomay  oocnpying  tha 
attitnda  of  both  witnaaa  and  attomay  for  bia  eliant  tubjaeU  hia  taatlmony  to  eriticiiim  U 
not  tuapieinn ;  but  wbara  tba  half  of  a  raluaUa  farm  dapandt  upon  bia  aridanca,  h»  plana 
himaalf  in  an  nnprofetaional  poaition,  and  muat  not  ba  anrprbad  If  bia  avidence  i*  inn 
palrad.  Wbila  tba  profataion  ia  an  honorabla  one,  ita  mamben  abould  not  forget  that  area 
tbay  may  ao  aet  aa  to  loaa  pablio  oonfldanoa  and  ganaral  rmpteiL" 

(3)  The  thiid  nuoa  ia  of  the  aort  otherwise  noticed  in  thin  Chapter, 
namely,  the  fear  that  the  teatioKmy  of  the  counael  and  his  statements  in 
argument  might  be  so  identified  in  the  minds  of  the  jury  that  they  might 
be  too  ready  to  give  to  the  argument  a  testimonial  credit  and  effect,  as  if  the 
oath  of  the  counsel  as  witness  were  pledged  to  it,  and  thus  be  unduly  im- 
pressed with  its  weight  This  reason  (which  is  somewhat  inconsistent  with 
the  preceding  one)  has  rarely  been  advanced,  and  derives  its  only  iinpor- 
tance  from  the  fact  that  it  was  propounded  by  the  successful  counsel  in  the 
case  which  threatened  for  a  time  to  establish  the  rule  of  absolute  exclusion : 

1848,  Ifr.  Udall,  signing,  in  5(oii«t  v.  Bfron,  4  Dowl.  ft  I«  883 :  "It  would  be  a  practice 
attandad  witb  tba  moat  mitcbieToua  oonieqnaneea,  if  an  attorney  or  any  other  penon, 
aeting  aa  tha  advooate  of  a  party,  oould  afterwarda  preaent  himaalf  before  the  jury  aa  a 
witnaaa  to  tnpport  tboaa  ttatamentt  ba  had  bean  making  in  the  coniae  of  hia  aprech.  Tha 
ebaraotara  of  an  advocata  and  a  witnaaa  thould  ba  aednlonaly  kept  I4>art.  Tba  one  is  a 
paraon  aaatoutly  and  warmly  eaponaiug  tba  intareaU  of  hit  eliant;  the  other  a  peraon 
twom  fairly  and  impartially,  without  biat  or  faror  to  either  party,  to  tell  the  truth  of 
what  he  had  witaataed  or  heard.  Tha  jury  might  have  oonaiderabia  difficulty  in  nepa- 
rating  tboaa  ttateoMnta  which  they  had  baard  from  a  paraon  aa  advocate  from  thote  which 
tbay  bad  beard  from  tba  aama  paraon  aa  witnaat." 

The  result  of  the  controversy  has  been  that,  in  the  Courts  dealing  with 
this  question  since  1846,  the  force  of  these  objections  (mainly  of  the  second) 
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Hiioi-lfll] 


COUNUL  AS  WITNIML 


•  1*11 


In  bera  ««IIy  iMli»d;  bnt  that  tb«7  h«v«  MvwtlMlMS  (UeliiMd,  .lawl 
Mtmmoufly.  to  ky  down  a  ml*  of  probiUtion.*    The  immm  an,  probably, 


"■'^LJ'Jg?'"'^***''  M  l«0«,  l«T,  wUrh 
MNtlMMMMllMMMnNit:  ^.,  iMa, 


bjr  vlrtM  or  kh  nhtioM  m  MtorMT.  or  b* 
MMoa  of  ilM  MMkijMM  MiplarMMii  ittdmm 

a.    .  M7,  iraWi  (itMal*  OtKU  eompMmie*  for 

(Mrt  «*»•■•  P"»"*  o*  •««l  l»wy«r  and     MiurMr,  bald  eoaMlIkbla  to  watifr  inlTti^ 

<^."^.  *r-y!'y*'y  !*  '^r  '»  »■•?«>.    ■Ikv.ilMr  la  bror  "  of  It.  bat"  U  bar.  m  tew 
«>lk>aipal.wMhaldBotant»«>«t:  A.  C    or  rah  of  pracll«a''a,ata.ill)i  IW/MothI 


IWMm  r.  UaaaaU,  11  Ala.  IT.  *i  (aa  aMorM? 
h  Mt  MN  It  aai  M  Ncb  dliqaalHM  br  HMarMi  I 

"*  Jt!2!'-  tt^?*"'  '*"  '•»."•(•»•» 
IW  gaarlM  ».  Waldroa,  W  id.  II 7  (mbm,  pro. 
iM  kit  laa  b  aol  aoatlagiat  oa  ihi  r *aM  of 
iktMll);  Cmm,:  ItM,  Carria(taa  ».  Holabifd. 
I»  C-a.  MB,  M*  (eoaatat  la  a  funaor  v!oi!Z 
1^,  Ml  dlMtaalMad  la  prwMdlan  to  pncaia  a 

MM):  itM,  Tbrnbrnr  >.  Baal.  M  Id.  KflTft 


■MHH pal, waa bald  aot  ammaom) ;  lilc.': 
IwTltujr  HanV  Trial,  Cwpbaaa'a  Rmk  •■, 
in  (MnUr  of  Adoainua  J.  Bamagbt ;  da- 
(an  of  iBNUilt; ;  Mr.  Joitpb  H.  BiadCr,  ebM 
(NMd  for  tba  aceaaad,  tMtlflad  at  kagtb  of 
tit  obMrritlae  of  bar  maatal  roadition  after 
kMMiiW  bar  eoaanl  i  baia  appanndr  a  d«- 
eU  haptopriaty,  wbleb  lad  laiar  to  a  MMarlag 
naant  bjr  tba  praateatiat  MtomoTl :  M.i 
IW. rHlcbanl  ..  HMMlaiaoa,  8  PwiJ fw.  im.     Ci^SSatta uiiii^lMa DZh'J  kI^SH^Z' 


..  Kob.ru.'-M  wT  •srTTii'i'uiriiruTn 

attoraajr't  eUlm  for  f««i  i  attorn**  allowrd  to  ba 
witniM: -aUihaCowtcbad.  <•  to  dbeoantaa- 
•Bca  tba  pracUoa,  aad,  wbaa  tin  tvidmic*  la 
lBdltpanaabl*.r«eoaiBMad  toth*  roujwl  to  wltb> 
draw  from  tba  «aaM")  j  IM7.  Ron  n.  OemoM. 
M  id  447.  44*  CIl  la  of  doabtfal  prof«.k«2 
proptoty  .        witboat  flrM  tatiraly  withdraw- 


aUif  MaM  aart  la  tba  caw,  •idodad) ;  Ga.i 
lanMMalMbaTa  bopaliMly  eoafoaad  C 
Ml  111*  with  tbat  of  prlrikoad  eommaa 
lUO.  p.  4«, 


(M  I  **H| 


.   81.   1190.  p.  .. 
gira  taniaiaay 


tbapra- 
lieatiooa 


Uaiify  aa  tabteriUuf  witaan  to  a  wiU;  bat 
.„.'••.'*''•  •'*■'»  <>'«0M«»w»ced  tba  prae- 
tico  ") ;  la. :  ItM,  Abbott  ».  8triblao,  4  la.  I»l, 
...       .  ^  ^ 


i|iiM  Ml  clitat.  tba  kaowltdga  of  which  ba 
aagrkaT*  acqalttd  turn  hit  cHaat  or  darii«  tba 
nMnca  aad  by  laaaoa  of  tba  ratatioothlp  of 
diM  ud  attoraay  " ) ;  1863.  Swift  r.  Parry.  IS 
(k  IM  (81  lUO^  diaqaalifyiac  attormyt.  bald 
fcp^jjjr  -  oaly  ia  tba  aaaa  pndiaK  to  wfiich  tha 
dte  ii  a  party  ")  j  l»5S.  fcUa;  ».  JohnMon.  lb. 
m  M«  {•(ataM  aitpUad);  ll55,  Cbappdl  a. 
Mlk.l7id.W(MlMaappliad):  IMMfclSoo. 

IlM,  ChnrehUl  *.  Oorkar,  15  id.  47«.  4l«(Ilka 
Wfl  r.  P»rry)i  ISM,  Caaiay  ».  Wilay.  «7  id. 
y'«».''y?««  WPll^l);  IS»9.  Oibom  r. 
IbmM  M  U.  SIS,  SIS  (itatBta  appliadi ;  I860, 
5!?If^  »•  Mortoo.  81  id.  84,  48  (ItatBta  ap- 
fW):  8t.  1889,  p.  18  (rapaalad  tha  utatato^ 
1850,  bat  pnnridcd  that  no  attorney  ihunld  ba 
'^•d-'  to  teatify  to  lb*  rUaat'i  admialona 
MR  emptormant  io  tba  caw) ;  St.  1866,  p.  138 
IdMUnd  all  patMHu  oonpataat,  with  certain 
neepnont,  and  lapcalcd  all  conflicting  lawi; 
OM  exreption  wu :  "  Nor  ihall  any  attorney  ha 
coBpellable  to  gire  eridanca  for  or  acainat  hia 

im  u  held  to  lignify  that  attomeyi  are  "  mm- 
IJ«fnt,  though  not  compilable,  to  te«tifT"for 
ilwr  client.);  St  1887,  p.  80,  Coda  1895,J  5S71 
I  M  ittomey  iball  be  oonpataat  or  compaliable 


Feb.  tl  (no     186  (attorney  allowwi  to  proTe  the  eopr  . 


ass7 


Central  Branch  U.  ?.  R.  Co.  k.  Andrew.,  41 
Kaa.  870.  377.  SI  Pae.  178  (attoraay  competeat 
tor  hie  client,  eiren  tboagfa  aetiaff  apon  a  con- 

ilS"  'jSfiv  '*"•  *^  »•  HerlSrt,  63  Id.  818, 
88  IV.  838  (ooaaty  ait.  rney,  allowed  to  teelifr 
to  teellnoar  at  a  former  trbl ;  tba  opinion  nii» 
MNKalree  Oa  priadpla);  Kg.,  i860.  HaU  ». 
J»"'"N  »  »**«!•  ,»• .  M  Ottomay  held  aompeteat 
for  hi.  cUeal ;  with  "  the  qoeatioa  of  profcirional 
Srop'*o*y  •  •  •  the  Coart  bat  no  concern"): 
la. :  l»M,  Cox  ».  William^  6  Mart  ».  t.  138 
(eariy  ttatota  forUddiaR  attorney  to  teetify  ia  a 
caM  where  he  haa  bean  employed,  held  not  to 

Srerent  the  opponent  calling  him) ;  t8U,  Mad- 
en  e.  Farmer,  7  La.  An.  880  (attoruey'.  tceti- 
mony  not  rcoelrable  aa  "faU  proof ''for  bia 
client.  ••  pwticnlarly  la  cat«  where  the  attomer 
woold  be  pereonaUy  reepontible  If  the  action  wm 
not  tuMained  ") ;  1833,  Sprigg  v.  Beaman,  6  U. 
60,  64  (connMl  held  not  exdnded  by  iutereM 
oeeaota  hia  practice,  witboat  a  contract,  wa.  to 
Tary  hi.  fee  according  to  MKceee) ;  Rev.  Civ.  C. 
1888,  I  SS83  (a  pencm'e  "  being  employed  aa 
conneellor  or  attomer  doee  not  dlMBalify  bim 
rnm  being  a  witnen  in  the  caoM  in  whicli  he  i. 
amidoyed;');  Me.:  1881,  Role,  of  tbe  Sopreme 
Jndidal  Court,  Na  4S,  in  78  Me.  S6«,  581  ("No 
•ttomey  or  connMUor  ibaU  be  permitted  to  take 
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btotoM  tlM  Mptctod  trfl  b  dm  that  voaU  \»  etOMd  only  hj  an  invotent,. 
paotiM  and  not  by  eaaoal  inataaeaa,  and  baoaua  tba  •trnng  ncouimouiU- 
tioiw  of  Um  Oodrta  hara  provad  tefldant  to  pravaat  tba  un  o(  tuch  tmu 
uony  othar  than  in  eaaual,  unavoidaUa,  and  Uwfafora  hannlaM  iiMUnc<>ii. 
Than  ia,  than,  in  fanaial,  no  rah,  bat  00I7  an  nrgant  jndioial  nproUtiuni 
forbidding  ooonaal  or  attomay  to  taatify  in  favor  of  hia  cliant. 

From  thia  ara  to  ba  diatingniahad  tha  prohibition,  nndor  tha  HMnay  ru|p, 
of  a  oottDMl'a  tUtin§  unnidtiutd /tiHt  im  kia  arffum$itt{mnlt,  1 180«l),  and  tltJ 
prifikga  of  a  clirat  againat  hia  attomaT'a  or  ooonaal'a  diieloaun  0/  eonjUtiuiai 
»oiim*mieati»n$  (pott,  |  S290X 

i  1911  Bitafaa,  ArbMratar,  ShaiM;  aa  WHaaM.  (1)  A  rt/trtt,  litting  in 
tha  plaoa  of  Judga  and  Jurjr,  would  ba  affeotad  by  a  nila  ot  pruhibitiuu 
againat  a  jndga'a  taatifying  in  a  trial  bafora  himaalL> 

amy  Mit  la  Um  «MidMl  of  •  cmh*  bafen  a  Jary  nrlakar  qaotad  aad  aapfo*«d) ;  iwu,  fmr  e 
is  wbieh  ba  b  •  wMaMa  for  Ua  cUaM,  asiaM  Uiakaa,  IN  Fa.  M,  M  lau  attoriMy  •hwilird*! 
br  apaaial  iaa*a  at  Iba  Coart*^)  Mmm.i  ISM,  eilaa  to  taatify  fur  bla  rllaM,  txmpt  •>■  (u  „ 
nuar  *<  Waia,  I  Caab.  •!•,  iM  (aMofaa*  aot  abaniala  aacaarfir  iMUMa  It  bU  •latvi;  s  r  . 
diaviaUaad  hj  imnmt  to  taaltfy;  tbaia  aMw  ba  Ult,  Raid  ».  tioleock,  I  N.  4  Md',  m  w 
aaaaa  ia  »bfeb  Iba*  laa  do  it,  aat  oaljr  wHboM  (aMofaav  aot  aa  laeb  diaqaallM  bv  lntrnM  to 
dlaboaur,  bat  ia  »Mab  it  la  tbatr  daty  to  do  it  i  laatifjr  t  "  bat  tt  ia  a  raaiMr  u(  mm  h  ilelicter " 
aaab caaaa,  botrarar, Ma  rata")!  N.  U.i  ins,  aad  aboaM  ba  avoidad  aakw  iuilinpeuMblVi ' 
•  of  Coart,  •  N.  H.  MO(*'Noattoraajr  orl    Tn.:  I«M,  Kpaacar  r  Kiananl,  U  T».  lio' 

IM  ("Tba  Mda  of  Ja[rtlca  MMBctiiurt  imk«  ii 
aacaiMHT  tbai  aa  attoiaay  iboabi  git«  tvidtiirt 
for  1^  diaat,"  bat  Ooaria  iboakl  *'uiilv  tubnM 
It  la  eaaaa  of  awlair  atcaiaUT  ") :  V.  Is. ;  im 
ITiaaeb  ».  Hall.  Ilf  U.  8.  151.  7  Hup  i;.i 
("  Tbaia  ia  aotbing  ia  iha  policy  ■>(  the  Wm.  m 
tbaia  It  ao  poritlva  aaaetOMut,  wbkh  hiwitn 
tba  attotaajr  of  tba  paitr  .  .  .  ia  a  rivii  wiiuo 
flwai  tntUyiaii  at  Iba  caO  of  his  client ;  in  ymt 
eaiaa  it  may  ba  aMaimljr  "i  ben  ibe  rxiluiiaa 
«aa  liald  laiMoparh  Utak:  1*99,  MiIjwdi'. 
OiUaapla.  It  UUb  1*7,  M  Pae.  SHO  (.n  uttorwT 
la  coMBataat  lor  bb  eUaat;  bat  he  •hooia  ii<« 
oalM  aal      


;  qaolad  aak,  f  IM7 1  Mr.  BMch     ba  oaliad  aak-a  iadbpMHabla. 
aeatUaceooMMttla  ea  tba  p~«-     tbaa  falira  fioai  tba  aaaa,  If  pawl 
ttoalT^.  C'  IllJb  Bioeaai  •.     to  dlaafa  lBiai«aU)T>«ir7 


aouaaalbir  abali  ba  parmlttad  lo  tafca  tmj  part 
la  tha  (oadaet  of  aajr  caaaa  bafufa  tba  Jary,  attar 
ha  ihall  b**a  taaHlad  tor  bla  ellmt  la  tba  laaM 
«awa")i  N.J.:  IMI, VoUy «.Haiith,ltN.J.L. 
IM  (atioraajr  bald  aowpataat  fur  hb  cliaai  to 
Mora  bb  aawar  of  aHoraay):  S.  Y.i  HIS. 
Cbaiir  a.  Mjran,  l»  Juba.  14*  (atioraajr  bald 
eoanataattoaroTabbpowarof  aMoraar);  IMS. 
Talfaefc  *.  Ctaaiaihaai,  I  Cow.  tM  (maait 
IMI,  Uttla a.  Kaoa,  I  Coda  IUBartar4  (attoraay 
bald  eoaiaataaii  qaotad  itpn) ;  fart,  TOtoa  *. 
Boaebar,  Abbutt'a  Kap.  II.  Wt,  OSdal  Raport 
III,  101 1.  lOU  (Mr.  Traer  waa  aUuwod  lo  uiMj 
torthadafandaat;  qaotaaa 
altanrardB  OMda 

Nair^.  I  Marph.  4M  (anaaaal  allowad  lo  ba 
wltaaai.  aot  babur  otbarwiM  iataraatad))  IMP. 
Slato  a.  WoodaUE,  *  liad.  4M,  SOi  (attoraajr  or 
coaaaal  allowad  to  ba  witaeaa ;  "  it  ia  a  arawea 
aot  to  ba  aaeoaiaaad") ;  Pa.t  I'M,  MavaMa 
r.  BiadUr.  1  IlaU.  *40  (ooaaaal  aut  diagaalitad 
br  iatanal  la  tadgaaat-taa)  i  UI4,  Hiba  a. 
O'Han,  I  8.  ft  Hai.  U  (aot  dboMlilad  bv 
aspaedac  a  larcar  faa  if  aaeoaaafal);  int. 
BaaMaa  a.  Habal,  17  M.  til  (aot  diaqaahlad 
wbara  aot  bgallr  aalMad  to  a  eoatiaaant  taa) ; 
It47,  Mbhlar  a.  BaanRMrdaar,  Pa.  Cbn.  PI ,  I 
AaMr.  L.  Joara.  ».  a.  tOt  (ooaaaal  iaadmfaaibla  i 

Solad  nfra)i  Ittt,  Fraar  a.  IMakar,  t  Pa. 
ftlO  (-It  b  a  highly  iodacant  ^aetlea  for  aa 
attomay  to  rwi  mamlaa  witaiaaii,  addnaa  tha 
Jary,  aad  itlra  arldaoea  biaaaalf  lo  eontradlet  iIm 
witaaaa,"  tbowh  hb  Matimooy  b  "somatimaa 
iadiipaaaaUa.'^aad  ao  law  forMda  it);  I84», 
Ball  >.  Ball,  It  Id.  tS9  (aa  attorear  b  compa- 
taot,  tboocfa  It  b  "  eooimaadabia  MicaeT ''  to 
aritlidraw  Root  arKaoMBt) ;  IMS,  UdIob  «.  Com., 
4«  id.  Itt  (attorney  not  diiuaaliaed  bv  iolaraal) ; 
1871,  FoUanibaa  *  Walkar.  71  id.  lit  (Fioar  ». 


aud  b«  tliiinM 
lible  with  iufdr 
1908.  VuM  r. 
Baadar,  M  Waab.  ttt.  7S  Pae.  697  (*  mlt  of 
eoart  prohibiting  aa  altoraay  who  t«itilM  fur 
hb  ellaat  froaa  aiakiag  aa  argomaat  t>i  ih«  jnir, 
baMproaar);  W.  Va.:  IMI.  M.au  v.  llvneV, 
II  W.  Va.  Ml.  Ui  (•'  While  then  tm'umt 
caaaa  of  a«trama  charadar  ia  which  nurh  pnc- 
tica  b  aaaaaauT,  ardiaaril/  it  in  much  tu  l« 
Nnallad  ") :  Ifie. .-  IMC,  Hardtiir  r  HHU.  •? 
Wb.  Ul.  U7,  M  N.  W.  ;»  |niai.ii«l  (.>r  Ibe 
pmaaeatioa  taatiflad  to  a  ptKial  wlniiMii«  lir 
Iha  dafaadaat,  .nuda  lo  lum  dariaK  the  pre- 
liadaar^  aaamiaatioa ;  the  "  profiriety  "  m'  thii 
waa  aald  to  ba  "  rair  ooaatiunalile  "). 
t  ittl.  MofM  *.  Horaa,  II  Barb.  Jto,  >I3 

ireferaa  daclaiad  iacompataDt,  ■•  being  buth 
adga  and  Jaror,  and  being  iiieligiMc  u  the 
unnar  and  probably  alao  ai  the  latter;  nab, 
H  ItM,  ItIO). 

(Mharwiaa  of  a  roa  niewafwr  of  drimitivu: 
I6W,  Bright  V.  Wood.«aid.  1  Vera  ,169  ("> 
commiaaionar  [to  lake  dapoeitione]  majr  be  «  wit- 
naea,  bat  than  ba  oaght  to  ba  examiatd  be(i>n 
any  othar  witaaaa  ba  atamlaad  "). 
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^■M  ITiM.  Chhf  Baron  OM«n  Eri<v»..    it    „  «. 
.ttlii-Mm .worn  „>«  ^. ^^'J^d*^  rX^Tjll^"^' "'. .•'  •"" «*  *>'»' «"«"» 

«.«ipp««d  to  b.  k».wn  by  th.  ju.Jl,';^'^^  ."P*^      f  »h«  -ig-^r^  «.d     . 


rbeie  reasoni  deem  fantutio  enonah  now  *iiil  wr.  «.—       i 

ui  upon  facto  «t  the  tim*  th.f  .k  »nd  were  more  or  lew  trtifiokl 

h«  c««,d  to  be  nutintainable  on  a^'^'xl'"  "'"  "*  »"  °"8^*»  "«» 

i«.d«tinction  bet^een'^  r;„d1S  Lu^."??  "f  "•""' ""'  ""'^- 
written  depcitions  and  oral  t«tim„nv        ^!^    1     '  •'^»*»'<=«.  »'  between 


«P«)T.ble:    liig"."  JaT  i5iS^"'vik»"B"  ?i."      ,'J"*  "^T"  "   Com..  M  Vil  i 


M^m 


1117,  ftath  ,.  CoBghUn,  65  Mich.  704, 38 


u 
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BULES  TO  AVOID  ntEJUDICE. 


[Chap.  LXIV 


doooment  with  mftterial  justly  admittecL  Statutes  slso  have  in  many  States 
affected  the  common-law  rate.  But  these  are  all  questions  of  the  proper 
control  of  the  jury  in  its  deliberations,  and  not  of  the  rules  of  evidence,  and 
are  therefore  without  the  present  purview.* 


rl'!^ 


*  In  tha  foUowinc  opinkMn  •  dm  will  be 
(band  to  the  MtboritlM  ud  dirtinrdoM:  18*7, 
Butonv.  StMa.  115  Al>.  I,  SS  So.  589;  1897, 
Koch  *.  State,  ib.  99,  M  So.  471 ;  ISI6,  Wako- 
maa  *.  HarqnaDd,  5  Mart  ■.(.!«.  S6S,  >S7  i 
1874,  Sawyer  v.  Oareelon,  U  Me.  15;  1889, 
Tabor  v.  Jndd,  89  N.  H.  988,  999 ;  1897,  People 
V.  HaghM>n,  154  X.  T.  153, 47  N.  E.  1089 ;  1901, 
State  «.  Shaw,  73  Tt  14^  SO  AtL  883 ;  1889, 
Dootor  Jaek  v.  Terr.,  9  Waib.  Tnr.  101,  lOS, 


3  Fee.  839 ;  1897,  State  v.  Moody,  is  Wuh  8t 
185,  51  Pae.  358;  1883,  Welch  v.  Int.  Co  23 
W.  Va.  988,308;  1895,  Starke  e.  WuIf,iK)  Wii 
434,  63  N.  W.  755. 

Oietiagiiiah  the  refuaal  to  lend  the  jnrr  doen. 
RMHto  Mvir  admilUd  or  famiallv  iiitroducrd  in 
evidtnet:  1897,  State  Bank  ■>.  Brewer,  loo  la 
576,  59  N.  W.  1011 ;  1897,  Gable  v.  lUucli,» 
8.  C.  95,  97  &  E.  656. 
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CKAVnDt  LZV. 


ScMiTMin:   OPINION  RULE. 
Tone  I:  GENERAL  PRINCIPLE& 


lltir.  HiMotjr  of  tb*  Rola. 
fl»I8.  Tiwory  of  tba  Rnla. 

pontioii  between  "Opinlou  "  md  "Fi?''      ^ 

JIMS.  8UD«:  (4)  OpiBioa  admiHible  when 
p«»ded  or  •ccompenieTby  Facte  or  0100^^ 


.n?i.i  ?2:  ,"'•*'"«*'<"•  Iwween  Rale  of  Exneri- 

_?/i      •,  """nniirartionii  u  to  (I)  Hrnothnti 

*  IBJg.  Form  of  the  OpTnf 
tire  or  Affimuuire. 
f  I»«9.  Fntnre  of  the  Opinion  Role. 


I  Opinion  Rnle  u  Kega- 


only.    It  «  not  thf^lyS  which  ttt"  T"""  '"  *  "^"'  "''^ 

opinion-testimony.     WUt  is  LI  JS  h«  ?  T^«  ^  ^^  ««  objection  to 

wU  .this  rule  t^yhai^L^^as^iraSTf'''  *'.?'  "  ''''  ""^  ^ 
opinion,  «  testimony.    Se  ^^^ Vf ^l^^nt  rn^fj^^^^^ 

atlTnat^it-^-  ^^  ««-l'-ditionrartre^tnnS;:S 

1.  The  judicial  utterances  of  the  ITOOs  inii«*  »»  .««       v  o     .  . 
recollection  that  up  to  t'm    time  th«~  J,         ?^.  .  *Pr«>ached  with  the 
that  opinion  („tll  Sc     w«  p^o-r  or  w«  "°  *""'''^°°'^  "  '^'^^^  """""^ 
(as  ih  so  Lany  otS^r  iTmJ  ^S^not^^nlTtSa*;^^^^  f  ".'  """' 

2.  Nevertheless,  then  and  shortly  later  the™  i.  «niL.  • 

tion  of  one  important  and  afteVwarfs  fuUv  l«ShrTJ^^- *"  T"""^- 
principle  of  TestLnial  Knowled^(^fe  T&7)T^\^J'^':^'''-'''' 
.peak  as  a  knower.  not  merely  a^es^r  •  \hat  when  te  2^  '"  ?""' 

(for  example)  to  a  sale  of  goods  ScSZ  thrt  L?k-  I       'vT  'P^'^'"* 

Adams  ..  Cion"  k  1622:  ^'"^  ''*'''^"**^  '^  ^^  ^" 

^Dyer,  5S6. 
8541 


III'  "f 
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tliia  on^t  to  IwT*  «  moM 
•Md  for  pwjuiy." 


OPpnON  BULE.  [Chap.  LXV 

mm  ground  thu  '  thiaUnf ' ;  Moondly,  the  witncM  cannot  b« 


It  is  the  phrues  Tesorte*^  to  for  expreMing  this  principle  that  are  here  of 
interest  Such  a  witness  is  told  by  the  Goart':  "  That  is  mere  opinion ;  we 
want  what  you  know,  not  what  you  think  or  hetime."  This  is  one  phrase  of 
contrast  which  the  Ckinrt  might  use,  — the  contrast  between  knowing  (i.«. 
personally  observing)  and  opining  (is.  believing  without  sufficient  observa- 
tion). But  there  is  another  phrase ;  the  judge  might  say, "  We  want  not 
your  opinion;  have  you  any/oeto  /  For  we  can  guess  and  opine  as  well  as 
you  can ;  tell  us  facte  if  you  have  them.'  This  demand  for  "  facta  "  means, 
as  before,  some  real  or  positive  grounds  of  knowledge  in  the  witness.  The 
principle  of  objection  which  the  iudge  has  in  mind  is  the  same  in  both  ca.ses  • 
he  will  have  kn    /ledge,  not  o  ,— facto,  not  opinion.    In  the  following 

passages  this  attitude  towards  op.^.on-evidence  is  illuJtrated : 

1644,  AnhbiMhop  LauiFi  Trial,*  How.  8t  Tr.  816,  899;  a  witnen,  testifying  to  rumoti 
of  the  bishop's  Umpering  with  a  jury,  said  "  and  thereupon,  as  he  eonceiveg,  the  petty. 
jnry  was  changed  " ;  the  defendant  argues :  "  [This  eridenoe]  is  not  the  knowledge,  but 
the  conceit  only  of  the  witness ;  he  'oonoeives,'  which  I  am  oonfldent  cannot  sway  with 
your  lordships  for  a  proof."  i 

1824,  Mr.  Thonuu  Starlde,  Evidence,  178 :  "A  witness  examined  u  to  facts  ought  to 
state  those  only  of  which  he  has  had  personal  knowledge.  ...  It  has  heen  said  that  a 
witness  must  not  bo  examined  in  chief  as  to  bis  belief  or  ptnwuion,  but  only  as  to  bit 
knowledge  of  the  fact  ...  As  far  as  regards  mere  belief  or  persuasion  which  does  not 
rest  upon  a  sufficient  and  legal  foundation,  this  position  is  correct,— as  where  a  man 
believes  a  fact  to  be  true  merely  because  he  has  heard  it  said  to  be  sa"  ■ 

At  this  stage,  then,  and  as  the  distinct  first  meaning  of  the  dispuraging  refer- 
ences to  "  opinion,"  the  profession  has  in  mind  a  witness  who  turns  out  upon 
examination  to  have  no  facte  to  contribute,  no  knowledge,  no  personal  ac- 
quaintance with  the  man  or  the  land  or  the  loan  or  the  affray  about  which 
he  is  speaking.  In  this  requirement,  however,  there  is  no  new  principle, 
no  independent  "opinion  rule,"  but  merely  a  recognition  of  an  otherwise 
established  general  principle  of  testimonir'  qualifications  that  the  witness,  to 
be  competent  at  all,  must  have  personal  observatio  i  (ante,  §§  657,  658). 
Had  the  matter  gone  no  farther,  there  would  have  been  no  separate  "opinion 
rule,"  but  merely  a  special  application  of  an  ordinary  principle  of  testimonial 
competency. 

3.  But,  at  the  same  time  tho*  this  principle  is  becoming  recognized,  or 
shortly  after,  there  occurs  a  general  recognition  of  what  seemed  at  the  time 
as  an  exception  to  it,  —  the  use  of  skilled  witnesses.  A  witness  is  called  to 
the  stand,  but  appears  to  have  no  personal  acquaintance  with  the  circum- 
stances in  dispute ;  then  how  can  we  listen  to  his  mere  opinion  ?  Because  he 
is  a  skilled  witness  on  these  matters,  says  the  counsel.  But  what  difference 
can  that  make,  we  ask,  since  he  knows  no  facte  ?  The  answer  to  this  was 
not  at  first  easy  to  phrase ;  though  all  saw  that  there  was  a  good  answer  and 

•  See  another  good  example  in  K.  ».  Heath,  1744, 18  How.  St  Tr.  1,  76. 
3S43 
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foriu  it  w«  hardly  regarded  ..eJSencetothetrT^         long'per.i-ting 

*.Court.and  thLTToll. JritTd ^^^t  ^ ^^^^^ 

i.  theory  at  least  was  no  more  than  a  body  of  triers  aidi^^  Zcom 

It  i.  p«,biaj.  that  for  .  good  whTle  2te^:?tailte«':l:u  I*  T  '-^'l'"'  *'»»• 
jmy,  .Xpert,  were  thought  of  in  the  old  way  M^!?^h!f^J^u  ^'"°''*'  **'°"  *»■• 

guct^i  th.  j„^  upo*  th.  point,  o?  :hTch".Wd''rfii'.h^n"*i:''r  ?r 

»d.m  coDoeption  c«,e  i„,  which  «ig.rd.  the  experto  «  tetifrint  «k.  „tK  •!  *'" 
dimtly  to  the  jury.  In  1853,  in  m  sDoeal  ofT«h.»  .k  ^?*'  "  """■■  *"■>«»>■. 
wunon  MuJ  ,Lgean,  f«m  London  to  infol'S^^L^T?*  ""  '"^•"«>  »» 
»7l»n.  or  not.  ThTcoart  "ad  p™i?o«S  nSZJ^ft  "/*  *^''*'"  *•••  """"*  "" 
Bri«.  C.  J,  alleg^I  a  p^c^fentfaSrS"!  w^S.  A 1™",!.*  *!,"•;  '"  "««'* 
Ik.  upon  a  condition  to  pay  «ve  ponnd.  of^n"  wM  "  ^hLhr  ^"'"' '"  "  °"'»- 
...  And  the  master.  ofVammw  were  wnt  for  totl,riL'  T^fu  f'^"  ranpynaun. 
id4  they  could  not  tell.    In  161»M^^wl    .      •'''^.what  the  Utin  wa.  for  'fine,' 

«  wh^her  a  chiM  J^  wm  WanaSTHSllT-  tt T.hl^'V"'^  *""  T^"" 
lUieh  23,  laiO.  Several  phwician.  tMUfl.H  tw  T  *?"'•"»»'»•'  «>'  »  ">»«»  who  died 
««».  'The  Court  hddErittSt  we"  b^ t^fnh'*'  '"'  Tl  t""  '^''-«"« 
»d  » the  Court  deUvered  to  theVu^  thft  the  Ld  Ri^L^K^  k '"  ^"^  "^"^'^  '■■' 

tzhtu^^^^^^^  -•  --^-rd^'-r^ht^-^^^ 
Jrh;ir2:un^^o''::'oift'tfa;^^^^^^^^       -<"- -  ^» 

of  the  law,  who,  when  they  wU  in  douM  aboTt  th ,  m^  »"  P«<^«*<'»or^  judge. 
«,dml  howUK-e  that  wiVe  drilled  in  the  .tld^thlt,fTw?  "'  ""^  ^"°  ^''"'•• 
«».tr»ction  ";  Sounder,,  J. V  .^™„t  »£  if  JattoJ^H  •  """"'.  ^"^  P""''""^  *«' 
^  .^ience.  or  facultiU,  we  ^ConJIppV  riT  'f  ZtV"'  T"^™ 
wiuch  it  concern.,  which  i.  «.  honorable  LZi^n^,,^mn,  tVl^^.  °'  '■"""' 

Thus  the  early  status  of  the  expert  helper  of  the  Court  had  naturally  pre- 
rented  any  question  from  being  raised  as  to  his  information  in  the  HcJ^ 
toUmony  U,  the  jury.«  But  by  the  latter  part  of  the  1700s  !e  Sk  hL 
pk^w^th  other,  as  a  mere  witness  to  the  j,Ly.  and  so  the  p^W  j*^^t 

^ve  noted  that  a  witness  must  have  personal  knowledge,  Sust  state  S 

doned     his  was  clear.    But  the  process  of  accounting  for  it  in  theory  w^s 
at  firet  troublesome.    The  general  notion  was  exnresLd  finnnlv^ 
mother)  that  tiie  juiy  need!d  such  help,  alwirh^h^  i  "anTm    tX:! 
It  now.  opmion  or  no  opinion.    In  the  great  case  of  Folk^  v  Ch^LT 
notable  featu«  of  Ixird  Mansfield's  opiniris  Tu  f^q^^t  us^?  the  w^M 

'  Lib.  An.  145,  5. 
•  T.  a  9  H.  VI,  16,  8. 
I  Alwp  r.  Bowtrell.  Cro.  Jae.  541. 
For  .  coll«rtion  of  caM.  ihowisK  •"'r  in- 
«w.of  the  me  of  expert  tertimonr  aod  alio 

"em  uiteiNtiDg  aitieU  by  Mr.  I«uMd  Hwd, 

SOU 


ri^    »  CoMidemtlon.  regarding  Expert  Te* 

«•  w/wiB.    The  canon  Uw  at  thw  time  knew 
nich  a  practice:  155%  Reformatio  Legnm  'Zi 
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OflNION  RULE. 


[Chap.  LXV 


^r::'i^'; 


"tuts  ";  he  is  toying  to  show  that  this  kind  of  witness'  "opinion  "  really  hag 
a  BufiBcient  flavor  of  fact  about  it  to  sufBoe ;  and  this  notion  is  perhaps  thj 
■  key  to  the  common  use  of  the  phrase  "matter  of  science''  (in  this  judo. 
ment  and  in  later  treatises)  to  sanction  and  describe  the  kind  of  admissible 
testimony ;  for  "science  "  was  at  that  time  not  used  in  the  sense  of  " know]- 
edge  coordinated,  arranged,  and  systematized,"  but  meant  simply  "knowledge 
in  generaL"  Lord  Mansfield  in  effect  answered  the  objection  that  the  expert 
had  no  personal  knowledge,  no  facts,  by  pointing  out  that  the  subject  was  in 
truth  one  of  fact,  but  of  a  class  of  fiusts  about  which  expert  persons  alone 
could  have  knowledge: 

1782,  Lord  UantJlM,  C.  J.,  in  FoUce$  t.  Ckadd,  8  DongL  1S8  (it  was  objected  that  the 
tridence  of  Mr.  Smeaton,  an  eminent  engineer,  at  to  tbe  oanae  of  a  harbor's  filling  up 
"  was  matter  of  opinion,  which  could  b*  no  foundation  for  the  rerdict  of  a  jury,  which 
waa  to  be  built  entirely  on  facts,  not  opinions"):  ** The  question  is,  towh-'  has  this 
decay  been  owing?  The  defendant  says,  to  this  bank.  Why?  Beca-  '*  prevents  the 
baek-water.  That  is  matter  of  opinton  ;  the  whole  case  is  a  question  '  l  spinton,  (rom 
facts  agreed  upon.  Nobody  can  swear  that  it  was  the  cause.  .  .  It  is  a  matter  o( 
judgment,  what  has  hurt  the  harbor.  ...  A  confusion  now  arises  xrom  a  misapplication 
of  terms.  It  is  objected  that  Mr.  Smeaton  is  going  to  speak,  not  as  to  facte,  but  u  to 
opinion.  That  opinion,  however,  is  deduoid  from  faets  which  are  not  disputed,  —  the 
situation  of  banks,  the  conrae  of  tides  and  of  the  winds,  and  the  shifting  of  sands.  .  .  . 
I  cannot  believa  that  where  the  question  is  whetlier  a  defect  arises  from  a  natural  or  an 
artificial  cause,  the  opinktns  of  men  of  science  are  not  to  be  received.  .  .  .  The  canse  of 
the  decay  of  the  harbor  ia  also  a  matter  of  science.  ...  Of  this,  such  men  as  Mr. 
Smeaton  alone  can  jadge.  Therefore  we  are  of  opinion  that  his  judgment,  formed  on 
facts,  waa  very  proper  evidence." 

This,  then,  is  the  second  notable  feature,  namely,  the  general  recognition, 
by  the  end  of  the  ITOOs,  that  there  was  a  class  of  persons,  t.  e.  those  skilled 
in  matters  of  science,  who,  though  they  personally  knew  nothing  about  the 
circumstances  of  the  particular  case,  might  yet,  perhaps  by  way  of  exception, 
give  their  opinion  on  the  matter.  This  stage  of  development  may  be  seen  in 
the  following  passages  (and  it  must  be  understood  that  these  earlier  treatise- 
writers  simply  recorded  the  state  of  practice  and  thought  at  the  bar,  and 
their  record  is  as  significant  in  that  aspect  as  a  judge'R  ruling);  the  language 
of  Peake  and  Espinasse  especially  shows  the  place  of  the  doctrine  as  a  part 
of  the  rule  as  to  personal  knowledge : 

1801,  Mr.  T.  Peake,  Evidence,  142 :  "  Though  witneasea  can  in  general  speak  only  as 
to  facts,  yet  in  qnestiona  of  science  persons  versed  in  the  subject  may  deliver  their  opinion 
npon  oath  on  the  case  proved  by  other  witnesses.  .  .  .  Thus  a  physician  who  has  not  seen 
the  particular  patient,  may,  after  hearing  the  evidence  of  others,  be  called  to  prove  on  his 
oath  the  general  effects  of  a  particular  disease  and  its  probable  consequences  in  the  par- 
ticular case;  for,  thou^  not  a  particular  fact,  it  is  still  general  information,  which  the 
rest  of  mankind  stand  in  need  of  to  enable  them  to  form  an  aocorate  judgment  on  tbe 
aubjeot  in  dispute.  ' 

1811,  Mr.  /.  Eepinaut,  ITbi  Prina,411  (1st  Am.  ed.):  "Itiaa  general  rule  that  s  witnen 
must  deliver  his  testimony  according  to  his  knowledge ;  bnt  there  are  occasions  on  which 
the  opinion  of  the  witness  b  legal  and  proper  evidence,  as  in  all  matters  of  science.'' ' 


*  So  also:  V 


PbaUppt,  Evidenee,  MO;  ISIC  Swift,  Evideuoe,  111. 
S6M 
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when  he  came  Vro^ruT^^Z^S^^Z"^  ,  *^•  """""'^  "  'V  ^•^''«" 
ntion.    In  other  wo4?  he  d«MiLJr!"  °/  :^'^*''"  °'  P*""""!  °^- 

to  gpeak  from,  and  the  skUled  witnfl«  ».  ^u  °"  °^°  observation 

by  way  of  exception  to  th^ItSrC,  the':r  oT5°  '''  *^  ^  "^"^^'^ 
took  the  stand,  equipped  with  a  Mnin»?'.«  •  f  ^'""^  °'  '"^  ^'tn«" 
therefore  compet«Jt  rhlCrisTCir^"'T°''  ""''^  *^«  "f"^  "^ 
dentaUy  he  d^w  inferenc^T^w?' Sr^^'^/f '  ^^'  ''^^^"^^^^  that  inci- 
opon  them  did  not  Z^t  it«lJ  1^        ** '^"**  "•*  "P""*^  """•'l^ions 

IrtoanyJudgeSSrnl^llLZgT^nrtt  V°^^^^  ""' 

r;4i:s^te  i^in^-Tarinf'  *  ^''^'  =t^t?.aLt;^j 

obJrved  data'they  J^think  of  d7/Z°'  °'  "r^"'"°  '""  P«"°°'^ly- 
toward  the  Uy  ohLrver  :^'^t:;  ^rfSlow^.'^t-.'^^  "*^*-^« 

"« to  .  gene«l  eonclu.ion  from  pwticuU?  Sa.^        '        *"  °**'  t^timony  amoant- 
1811,  Mr.  Etpirtaue,  Ni«i  Prina.  41 1  /.«»..  tu' 

rf. party,  .„d  11  oth«  «.tte«  ofX??hi^  ftH**^'^'  V"^  ""  "*•  -'»"«'  ««ty 
tb.  opinion  which  the  witne«  may  fom."  *""  """  "•"«  ««  «%  «»  gi'w  from 

J..S;  a'^i'^ltf  *"•  *''  ""^  '"^'^^  ««»  "t^t'xie  pf  thought  is  also 

1803,  Forhtt  r.  CanOken   8  TmIm  BOT.         /t.   • 
•Tidence;  but »  rorreyor,  or  ut  ot^  ^^T  ^**'  "  ****•  ••**««*  "Pinion  ««  not 
«d  hi.  opinion  on  tbLi^F  ^'  ^~"  oon»w«t  on  the  ,«bj«rt,  mTy  .Ute  f  J^u 

«l*y  »«  supported  by  j-ood  wm™.  f™.?;^       /™  *°*'"*^  *»  "*" «  "'  ■><>  wpud.  unless 

ofth,ja,7.%thc^2r^i„finlIr""ri'''^*  "'•-«*^«  »^°^ 
worth  nothing. "  mvoiou.  or  inooncliisiTe,  the  opinions  of  the  witnesm  an 

'^S^X'^uot^'^^iJ^ir'^'^^^--  "Opinion  is  no  e^denoe.  without 

•eight  in  such  a  case,  and  would  b^  wneLw^nt,  ?!1'm  ""*""  ''°°'''  '""  •'»^«  '"y 
■bowing  the  opinion  to  be  true  I  flfn  tw^*,.   '*!°"*"*'''  """"^  •"'^''"d  b^  f«,ta 

tb*  .lav.  to  be  nn«,nnd.  and  If  thW  had  Itl^i'  "  T*  '^"""^'y  -«•*  *h«J  """^h* 
«j«!ted ;  but  th«y  go  on  to  fortify  le!;^^'^^^  ^  f"''  '*''''"''°y  °°8''*  *-«  ^ave  Wn 
tl-n..  «>d  h«.ce  tt^  wi  SS^^^Z'Si'"''  ^••'»lli°».'?»«  fo-dation  for 
jiuy"  «™»siwe  and  were  to  be  compared  with  the  facts  by  the 
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We  here  see  in  the  language  of  the  American  jndgea  that  their  only  objec. 
tion  to  "opinion"  is  that  by  itaelf  it  does  not  indicate  that  the  witaess  haa 
the  personal  acquaintance  with  the  matter  which  he  ocght  to  have ;  but  the 
moment  he  exhibits  his  "  facts,"  £  «.  his  own  observed  data,  they  aie  ready 
enough  to  listen  to  his  inferences  or  conclusions. 

The  language  of  tlMse  rulings  also  illustrates  the  genesis  of  the  later  phrase 
with  which  we  hr.ve  since  been  made  familiar.  "Jftre  opinion,"  said  Lord 
Mansfield,  in  Carter  r.  Boehm,*  is  not  evidence ;  "  mere  abstract  opinion,"  bays 
the  Pennsylvania  Court  in  1803,  is  not  evidence ;  "  opinions  not  coupled  with 
the  facts,"  "  opinion  without  assigning  a  reason,"  sav  other  judges,  is  uo  evi- 
dence ;  because,  of  course,  it  does  not  appear  that  the  witness  has  any  personal 
knowledge.  But,  in  another  generation's  time,  there  occurs  this  mutilation 
that  "opinion  is  not  evidence,"  — a  very  different  and  vastly  broader  propo-' 
sition.  Now  this  new  and  heterodox  phrase  would  never  have  obtained  cur- 
rency and  established  a  separate  doctrine  (peculiarly  developed  in  America)  if 
a  motive  had  not  been  furnished  for  it ;  and  to  find  how  that  motive  or  prin- 
ciple was  furnished  and  what  it  was,  we  must  return  to  the  case  of  the  skilled 
witness  in  "  matters  of  science,"  whose  admissibility  was  by  this  time  univer- 
sally conceded  as  an  exception  to  the  doctrine  that  "  mere  opinion  "  (i.  e.  not 
founded  on  fact-knowledge)  was  inadmissible. 

5.  Wlien  this  skilled  witness  tokes  the  stand  and  is  asked  what  he  thinks, 
for  example  (as  in  Folkes  v.  Chadd)  about  the  cause  of  a  harbor's  becoming  filled 
up,  it  is  obvious  that  one  of  the  first  thoughts  to  occur  to  the  oojector  would 
be  that  the  witness  was  no  different  from  the  member .  of  the  jury.  Here 
was  a  man  who  had  never  seen  the  place,  had  no  "  facts "  to  add,  and  was 
going  to  give  just  what  each  juryman  would  ask  of  his  brethren  after  they 
retired,  i  e.  his  opinion  upon  the  general  question  in  doubt,  the  cause  of  the 
harbor's  decay.  Why  should  A«  do  this  ?  Why  waste  time  in  listening  to 
numbers  of  such  persons  when  the  twelve  nen  in  the  box  have  been  spe- 
cially selected  for  the  very  purpose  of  having  their  opinions  serve  as  decisive  ? 
There  would  be  only  one  reason  for  listeniiig  to  such  outside  opinions,  namely, 
that  the  witness  was  such  a  person  that  the  jury  would  be  really  aided  by 
his  opinion.  And  this  in  truth  was  the  notion 'which  finally  came  to  serve 
as  a  test ;  t.  e.  whether  additional  light  could  be  thrown  upon  the  qitestion 
by  a  person  of  skill  in  the  particular  subject  The  test  may  be  seen  in  the 
process  of  development  in  the  following  rulings : 

1702,  Batkawoy'i  Trial,  U  How.  St.  Tr.  662;  chesting  by  pretending  to  be  bewitched; 
a  witness  to  the  defendant's  oondnct  said :  "  There  appeared  to  be  neither  profit  nor 
revenge  in  the  case ;  and  I  thonght  he  eonld  not  be  soch  a  fool  to  pretend  all  this  for  no 
end,  and  run  the  haiard  of  being  whipped  ";  L.  C.  J.  H<M:  "The  question  is  sot 
whether  he  shall  be  punished  for  a  fool,  but  whether  he  be  a  knave.  Whatever  punish- 
ment be  may  suffer,  if  convicted,  does  not  belong  to  yon  to  determine." 

1768,  Carter  T.  Boehm,  8  Burr.  1005, 1918;  the  opinion  of  an  insaranee-broker  that* 
certain  letter  oagbt  to  have  been  disclosed ;  Matufield,  L.  C.  J. :  "  Great  stress  w&s  Iiid 
upon  the  t^dnion  of  the  imikor.    Bnt  we  all  think  the  jury  might  not  to  pay  the  least 

*  Qooted  ii^ftra. 


Hinr-im]  msroRr  of  Tmi  rulr 


H  opbion  which,  U  nthHy  formed^ulH  ^?  "y  preriou.  pMc«l.»|  <,,  u,,^  "{^^ 

opinion' «f  .^^  „tSti*'o'  ir-L""'  •"•^•""•yo"  ".«  «JW  to  ^r.  .„ 

•rifDo.  to  b«  d«,ided,  the  jary  might  be^i, J^  !.?  ^^  7"  '  '»^««'  «*  -kiU  or 

1816,  i)iirr.tf  v.  Afc'*r/«,,  Holt  N   P   3t«.  „„j       ^. 
UrdKenyondiMountcnwoed  thi.  evidencf  of^l?'  ^'^'^:^--  "  I^H  M.u.«eld  and 
facUoajht  to  b.  communicated.    It  i"  L^L  °.-      *?'  ."n-J-rwritor*  to  decide  what 

ded.«d  that  the  jury  ougVtnottr^lf'Tr  ^"*  ^"""'^'^^  "^'^l/ 
role  .g«n.t  it.  but  Zre^ ^^^In^L^^"  "'"  "^  ^  ^'^''^  »i">e  no 
.  rule.  Not  untU  the  LliiSo! 6^^!^a!u  T°"  '" ""»«  kind  of 
down  a  distinct  rule  of  a "Vsort  In,  k? ""^  ^'^^  ^°«"»''  i'«l8«»  laying 
gn.and.  not  of  lack  of^UaTknt;ieS  buf  o^r  ^^^^ 

the  jury.  By  1824  Mr  Starkie  is  f^nd^'oS!  •""  ««Perfluity  as  an  aid  to 
tinction  i,  this,  that  the  jurmus  SreTt^iT;?  t'  "t""'  ^""'^  ^^ 
that  tostimony  of  witnesses  W„a  n«  ,  ,  '*"**  *°'  themselves,"  yet 

"whe^ver  the  ques  onTpetds  ^J  therr"*^  ^^''^'^^  "^^  ^  -I'^'tted 
«lge  that  may  i  made  avaUable  »  *"  ^"""  "''^  »"«*  knowl- 

i?wL:t;w'tl^7pl^^^^^^^  *-' 'or  listening  to  a  skilled 

•erred  as  a  reason  for  the  no^Und  hrlV  I    '*'*'  "^  controversy,  it  soon 
worked  out  in  the  Un!;:d"s2;r '  ihTXlr:SL™  Z 'l"^  ^ 
early  American  judges,  when  thev  disi^^aS  «  •  "'*'  J"''*^''  ""^^  the 

"•ind  (as  above  seT)  the^  of  thf^^        '^'^  °P"'°°'"  "^^^^  »"^  « 
knowledge,  included  in  his  i^„.  l^r^'^^^^'  ^^o.  having  a  "fact"- 

d.ta.T'in  the  lea'iJg  ^sSr^sedTr  "'""""  *"^  ^  ^''^ 

l-dwritiug.character.andr?ty     But  when  t°^  T"""  "'^  ^"'^«''>  «' 
came  to  be  passed  along  that  "Zin^-      ?'  ^'^^^  "sage,  the  phrase 

before  estabShS^for  skilieS  witfeZ      ."?  '"•^'"'^'"  '^^  *^*'°°«»n  i«8t 

-d-ly  enlarged,  and  was  madrnrfv  to  theT*  V  ''"''  "-''--»«dge  las 

knowledge,  and  to  support  tSe  nrw  and^b^  J  ^  T"""^  "^"^  ^'^ '' "  '»«='  "- 

•  Bridence,  174. 
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"(•ef-kaowlcflg*  lud  pat  tboM  fhcU  befon  the  jury  tad  tlm  proponed  to 
•dd  hii  own  inftrenoe  or  oonolusion  or  opinion  upon  tboM  facti,  u  made  tc 
the  time,  it  ii  apparent  that  the  tame  teat  might  be  applied  to  exclude  tlui 
opinion  or  infereuoe  of  his,  linoe  the  beta  bad  already  been  laid  by  him  W 
fore  the  jnry  and  they  were  aa  competent  aa  he  to  draw  that  infervnce.  'I'Ua 
language  lounda  familiar  enough  to  us  to-day,  but  the  key  to  the  history 
of  the  rule  is  that  it  was  a  novel  idea  at  that  time,  —  say,  in  the  seuind, 
third,  and  fourth  decadea  of  the  ISOOs.  The  important  thing  is  that  nt  one 
blow  a  large  portion  of  tho  testimony  of  the  la;  -witness  was  hewed  otf,  hke 
the  rotten  limb  of  a  tree,— a  limb  whoae  aoundness  had  until  this  time 
scarcely  been  doubted. 

It  must  be  noted,  too,  that  this  extension — logical  enough,  it  is  tnie,  and 
correct  in  theory,  but  pernicious  (as  it  has  proved)  in  practice  —  is  a  ])ecu- 
liarly  American  doctrine.  It  has  apparently  not  taken  place  in  England  in 
any  important  degree."*  There  appear  to  be  no  English  rulings  which  indi- 
cate that  the  "  opinion  "  rule  has  there  been  thought  to  exclude  the  inferences 
which  a  "  fact  "-witness  has  made  from  the  data  he  lays  before  the  jury. 
Certainly  no  such  broad  logical  extension  of  the  test  to  lay  witnesses  is  the 
familiar  possession  of  the  English  bar  as  it  is  of  our  own.  The  great  contro- 
versies, for  example,  that  have  disturbed  our  Courts  over  lay  opinions  upon  in- 
sanity and  upon  value  have  never  been  dreamed  of  at  the  English  bar.  This 
conservative  attitude  is  plentifully  illustrated  in  the  English  cases  cited  under 
particular  topics  in  the  ensuing  sections.  The  strongest  expression  looking 
towards  the  expansion  of  the  rule  for  lay  witnesses  is  found  in  the  following 
indi'.'idual  utterance,  which  is  not  only  isolated,  but  itself  also  indicates  that 
the  actual  practice  at  the  time  was  opposed  to  the  judicial  suggestion : 

1888,  Coleridge,  J.,  in  WrigM  r.  Tatham,  S  CI.  &  F.  690  :  "  I  do  not,  indeed,  concedt, 
though  it  is  not,  perhaps,  necenaary  now  to  decide  the  point,  that  the  mere  opinion  of  a 
witnees  even  on  oath  is,  as  *uch,  adminibte  evidenoe  upon  a  question  of  competency. 
Where  yon  can  bring  the  decision  of  that  question,  as  yon  tometimas  may,  to  depend 
upon  deductions  from  acientiflo  premises,  yon  may  hear  those  d^uetions  expresseU  w 
opinions  by  acientiflo  men.  The  necessity  of  the  case  justiflea  this  departure  from  the 
general  .ule;  but  competency,  in  the  main,  is  a  question  of  fact,  and  the  jury  are  to  dnw 
thdr  oonduaions  from  the  evidence  of  the  facts  before  them,  not  from  the  opinions  which 
others  may  have  formed  from  facts  not  before  the  jury.  1  admit  that,  in  practice,  where 
the  witness  to  facts  is  present,  it  is  by  no  means  uncommon  to  aak  directly  for  big  opinion ; 
aneh  a  question  it  would  be  idle  to  object  to,  for  the  objeotioo  would  only  lead  to  a  de- 
tailed inquiry  into  particular  facta,  which  the  witness  is  there  ready  to  go  into.  Nothing 
therefore  would  be  gained  by  it  I  am  not,  however,  aware  that  the  luestion  baa  ever, 
upon  argument,  lieen  decided  '  >  be  correct  in  form." 

It  would  apparently  have  been  more  accurate  to  say  that  such  a  question 
had  never  been  decided  to  be  incorrect    If  there  had  been  any  working  rule 


*»  The  followlog  pawage  ia  hardly  prohibi- 
tive: 1878,  Taylor,  ETidence,  7th  ed.,  1 1416 


"  On  tome  partfcnlar  rabjecte,  however,  positive 
and  direct  testimony  may  often  be  unattainabie ; 
and  in  such  cases  a  witness  is  allowed  to  testify 

2M8 


as  to  his  belief  or  opinion,  or  even  to  draw  'n- 
ferences  respecting  the  fact  in  queuiou  from 
other  facts,  provide<l  theae  la*'  acta  be  within 
his  personal  anowledge.'' 


11  mT-lM»]  HMTOBT  OF  THI  BUIX  ,  ,„, 

•id  <fecid«d.  wonld  b«  ua^oouK'  objection,  wen  p^^ed 

1«^  QiwM  Cmriin,'t  Trial,  Llnn'i  .d    II  9m    i 

-DM  yoa  in  otter  mpMU  ,T.r  m«»i„  ihll  k  "^  P"»  •«»  •  *'»»«*  for  Ui«  d.feM.  • 
,iMi«arinpriT.I..  in^ny  w«  Jt?*jh  .  f"*.'  **'  ^'^^^  co»duot«l  h.rflf,  .UheHn 

•»4«»ion  10  tU  qo-tion.-.  "" "*'*''""»  "«'•!  ">e  Lord  Ciuncllo;  "«w  no  l^' 

1800..  .nd  ney„  obt«ned"rSlT.ldr         "u*  "^^  ~'""  »»>«"  ^^e 
j«i.pnideno6.«  ^"  •*^'''"«  ">  »he  original  home  of  our 

M>d  knowledge.  «.d  the  "n..«rpiitn*" "'."„'  e^x^^"  "'?"'  "°  P«' 
«««aryexoeptioni  the  l-ter  and  chan^llf'J^^J"  J''°''*»«i  "  • 
(OCM  and  conduaions  can  be  drawn  hJZ,  ,•  ^  ..  '  ^''^rever  infer- 
thewitneM  i.  iupertluous  and  t^JI  aJ  ^^li""^  "  ■'"'"  "  ^^  *»'«  ''>"•«». 
«.d  whenever  hia^kill  ^U^i^T,::,l7]Z:':^^:^^^^^  ^-'e 
caved  beoanae  and  whenever  hi.  facta  ^unl^  .  *  ^"^  "P"'™  »  "- 

«  >ble  a.  he  to  d«iw  the  infe^„S  ?he  l^K  °  1^^  **  ^  ""''«  ^'>«  W 
mow  qualification..  iequir^r^!!;„  J  I"''*  °'';'~*"«'  "  »  °>«tte'  of  te.ti- 

oncon.idenition.of^?cy«i^r.l;^^^^^^  "^'  '"•^«™  ""^  "»f 

««.  "opinion  " - mo«^  "r^tiv  S^°'  **!?  ^"''^""y-  ^^  ^^e  old 
without  good  ground. ;  ,"  ^^'  ^Z  «^"'-°°  T."  *  8«^-'  »  belief 
ol-erved  and  oommnnicable  daST  °^'""'°    "  "*  "'«"°«'  '«>« 

S 1918.  Theonr  o(  the  Oalalon  Knla  TKo  f^^  *i. 
"*>,  in  the  «nM  we  aHere  to  u«  i.  .V^  ,  '^'^' '^'"' ''^  *^«  OP^ion 
«p.«n>gatoi7  evidence^It  i7„otra't^h;»^^'^'  1  '^'  ««^""°°  "f 
^r^  hin.«df  or  the  .ufficie^nf  ^  ^Z^  7t'"'!  ?  '^'"^  '^'^'^  ">« 
uveness  of  hi.  impre.8ion;  but  .imply  tUtTT  ^t''^'''^*!  ''''^'  ^^ 
jecdonable.  i.  not  needed,  i.  .uperfluJ^  ll.."  ,*"*'"'°"J^'  "''^^"'^  «°ob. 
in  no  ^nw  one  of  Te.ti^onkl  QuaSLtil  h  f."  ^'f!  °'  "•'^"''•°"  » 
M.  §  1863).  The  delay  and  w„to  i^o S^"' °°^  °'  ^""^^  Policy 
tnfling;  but  it.  Mriou.ni.  and  ito  unb^lw^  *  ^.'"  *  "°8'«  ^'"*»°«» 
.«PP«»e  that  there  were  no  ewlntii  li!^^  **°  **  appreciated  if  we 

« i»  tnie  that  In  tha  hm^i  #» .  ._  .    . 
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dadd*  liiiiplx  MoordlBg  to  the  pnponilmDM  of  ntmUn  tnd  of  influenii,! 
iMBM,— all  Umm  an  poMibilitiM.  in  the  tbMiico  of  wim  limit  of  the  |,r«,. 
•nt  tmtm.  Whothor  tboM  poMibllitiw  an  ao  immiMnt  that  the  rule  newi. 
aa  a  mattar  of  policy,  to  bo  enforced  aa  atrictly  aa  It  ia  now  in  thie  comitrr  ii' 
another  queaUon  (jwK,  { 1»80);  bat  of  the  general  propriety  of  the  priucipi, 
in  aome  form  there  can  be  no  doabt 

What  we  have  to  notioe,  in  inquiring  aa  to  the  acope  and  the  effect  of  the 
principle,  ia  that  it  doee  not  employ  any  mere  ehibboleth ;  it  diiei  not  re,t 
on  a  eimple  caprice,  prejudice,  or  tradition  ;  and,  moat  of  all,  it  doeii  not  ex- 
elude  any  apecific  claaa  of  witneaaea  or  all  teatimony  on  a  apeciUc  giibjea 
It  aimply  endeavor*  to  aave  time  and  avoid  oonfuaing  teatimony  by  telling 
the  witneaa:  "The  tribunal  ia  on  thia  aubject  in  poeaeaaion  of  the  ntae 
materiala  of  information  aa  youraelf;  thua,aa  you  can  add  nothing  to  our 
materiala  for  judgment,  your  further  teatimony  ia  nnneceaaary,  and  merely 
cumbera  the  proceedinga."    It  ia  thia  living  principle  which  ia  (or  ought  to 
be)  applied  in  each  inaUnoe ;  nothing  more  definite  than  thia  ia  the  test  in. 
volved  by  the  principle.    In  aome  inaUncee,  one  witneaa  may  be  able  to  give 
real  help  to  the  tribunal,  while  another  may  not,  — aa  where  we  ghouia 
liaten  to  the  eatimate  of  a  cerUin  bullet'a  calibre  by  a  gunmaker,  but  not  to 
that  of  the  ordinary  witneaa  who  found  it  and  producea  it    In  other  io- 
aUncea.  no  witneaa  at  all  may  be  capable  of  giving  real  help,  — as  when 
dothea  of  the  deoeaaed  are  brought  into  court,  and  the  queation  is  whether 
they  were  what  ia  commonly  described  aa  black.'    In  atill  other  instances 
any  witneaa  whatever  could  give  the  tribunal  real  help,  aa  in  all  ceset  of 
paat  evenU  which  have  to  be  deacribed  by  the  obeervera.    There  is,  thus,  no 
apecial  department  of  knowledge  and  no  fixed  formula  involved.    We  are 
dealing  merely  with  a  broad  principle  that,  whenever  the  point  is  reached  at 
which  the  tribunal  ia  being  told  that  which  it  ia  itaelf  entirely  equipped  to 
determine  without  the  witneaa'  aid  on  thia  point,  hia  teatimony  ia  superfluom 
and  ia  to  be  diapenaed  with. 

The  following  paaaagea  amply  illustrate  in  a  rariety  of  phraaings  the  judi- 
cial recognition  of  thia  principle ;  the  cleareat  expreaaiona  being  those  of  Mr. 
Juatice  Campbell,  in  Michigan,  Mr.  Joatice  Foater.  in  New  Hampshire,  and 
Mr.  JuDtice  Bell,  in  Texaa: 

1766,  MantfitU,  L.  C.  J.,  in  Cartt  r.  Botlm,  8  Burr.  IOCS,  1918:  "It  te  an  opinion 
which,  i(  rifjthtly  formed,  oonkl  only  be  drawn  from  the  aame  pramiiee  from  which  th« 
Court  sud  the  jury  were  to  determine  Um  CMiaa ;  and  therefote  it  is  improper  and  imie- 
vaot  in  the  mouth  of  a  witneae." 

1828,  Oibun,  J.,  in  Com^l  r.  Orttn,  10  S.  &  R.  16 :  "  It  it  •  good  general  rule  that  a 
witneaa  ia  not  to  giTe  hia  impreaaiona,  but  to  atate  the  facta  from  which  he  reoeired  them, 
and  thoa  leave  the  jury  to  draw  their  own  ooneluaion ;  and  whererer  the  facta  can  b« 
stated,  it  ia  not  to  be  departed  from.  Bnt  every  nuui  must  judge  of  ezteraal  objecto 
aooording  to  the  impreaaiona  they  make  on  hia  aenaea;  and  after  all,  when  we  come  to 


*■  Tet  eren  hen  the  paat  eondltioni  may     aeen  a  spotted  coat  eight  mooth*  befon.  il- 
allowof  opinion  anawan :  I90J,  State  r.  Heniy,     lowed  to  state  that  he  thonxht  the  tpota  to  be  of 
"    439  (one  who  had     blood,  allhoogh  the  coat  waa  befon  the  jaiy). 
2600 


—   W.  Va.  —  ,  41  8.  E. 


Riiir-itM] 


THIOAT  or  THt  BUU. 


li»ia 


rntabl*  MMtone*  of  iht  f»oU  to  bo  m««1.„J2i  T^^^'"  ***■  "^  •*".  m  to  Iho 

Mbl,  ooni^iod  with  th/  lorml  taTT  J^mtd     7T  •""*"-  *"»^'  '-*  "* 
tok.  .^ITM  itelf  into  tki.,  M  no  wo^  «n  #  n  •    ^"""""r  ••  «>  h-odwrllb..  I 


..  .  j..    77"  ■""'  "'■•  M  no  word*  ou 


rt«  ibfl  Conn  or  Joiy  «•«  nM,k,  tk,iVlJ^H-i    1.        J'  *•  "  •'•"•■twy  rnJo  th«. 

««;;.«..».  to  dMp««.  with  tToS,  i,'*js2ti^i"':!;ii^^r  '■"'  •»»"«^ 

j£«..«.ora«cHb.db.otkj;«.ko^^rrjii«r^^^ 

rkmed  M  to  bo  nndonlood  by  Mhan     A  -SILZ!  *"  •***"  "»«»»  be  to  ox. 

«l)l»m  lo  othm  how  it  i,  thrt  ho  kn^TihTin^T  .T~*  '""'  '*»  "*  "»«<«'ot  oIomI, 
1. 11  tb«.  c-M  tho  opinion  S  S.  wulli^  S^. '"  '"***""  to  bo  i„«n^  .  .  ^ 
tat.  tfc.  cu-  !«,„  which  tho  ofJ^iTn  ZL^  *^«  *«*••  *••«''»»  «o«*i- 

•»W  or  commnnictod  to  the  l^rr  »  JTri  1  ^  **"»»*  »k«»^'««  bo  pr,. 
titiM.  Mtudly  poMe«e«.  V^'  .*  "  *°  "°P?'*  **»  *•>««  *^»  kuowlodgo  which  tho 

btw.  knowledg.  of  the  thing  about  which  thL-Lj^K^  "  *  '  «••  b«»«io  witno*. 
h.n»„„.r  which  c«.„ot  h^'^J^S^  ^,^  ^^  f"****  "•*»  '"owW,. 
rf  kMog  czpUinod  to  othon.  r^lihTT'  "  ''°''  •'«»P^'«  Jn  their  rery  ntturo 

«^«».    Thi.bo.t^:?rbJ^^4.n^?'J^^^^^ 
fit  i.  the  form  of  .xplJuion  o?riI!?,Mo??. '*""       *"  **'"'»"  **»  *•»•••"  «*»»o*  »» 

JrlTrT'ii  Itr^o^nd'S^t ':2"-  l^  "][?-  «'^-  »<>  *• 
tt.wit„«,  b.i,  hi,  opinten  .wl.T!f  ^'*'?'**  P"«'''»  ••'•'•  *»>•  ft-U  on  which 

"M- .  .  .  The  Twy  bMl.  upon  whW    «T^^      ^  •PP«f«l  to  the  witnoM  at  the 
'l.^.t.  ia  that  Vh;  nature  KJ^bC^'!  """u  *^.'*  "•*P"'»  '^  »«>•  «-«"^ 
«*t«led  to  the  jury  pwdLlr  a^w2!!t!^v^  '"*''  "**  "  ««»»»  «»  repiSuo^i 
1875.  Fot-r  C  J   jr^'      «  »pp*«ed  to  the  witiMM  at  the  time." 

"'-^r-^^nV^dfA'oo'^t^'o'^ 


15»J«iWJ^ 


I  mi 


OPimOM  BUUL 


[CnAt.  LXv 

«»liMl«MMHy.««iitotkaMpVNMiN«llfltllM4llM«Mtal«(J«llw.  Th«  ro.M 
MhlM»talMM,lt«aMlk«lMt4«r4MflMfailWlliMffMtlM»ill«MblH  p,r»«T 

■ottytwHi— tlo  tef  MiMt^ffjarwttotHMJloH.  Itow  Mn  ■  •it.^  d. 
•rib*  tk«  mlgM  «l  » iMMt  or  kb  iHwgdi »  or  kio  toImT  WUI  any  4Mri,.t.n„  „i ... 
vriiUM of  Ito fMo. Ito Mior of  Ito kotr.  tiM loM o( liM «oioo. or  Um  olMtkit, ,,( ,r 
MBVOj  to  •  }«r7  aay  mjraowwMo  >w|iiwilin  u  to  Ikoofo  of  tho  ponon  .l.«rilJ; 

A»dio.«lw^liillwtotwtlg«lto«olMOBtolM<|ioyri»log<ooloo«d>tlo«t.-b«r»u^7,. 
tapoMiMotoMMTOjtollMariMiolMMtlMr^  a^MiMto  MM^Miea  o(  tlh.  truth  u  . 
i«ritai  of  fMMo  OMl  toHtM*  •VPMnMpMO. -- boMV*  yoo  «Minot.  fiom  Um  n*tu  .  of  ih« 
MM,  flMoribo  MMtloM,  NotiMMli,  m4  •«w>tloM,  wkioh  MO  rooUy  too  pUIn  lo  «.lniit  of 
ooMoolMonl,  kol,  at  tko  mom  ttoM,  iMOfioMo  of  doMriiKion.  -Iho  opinion  of  th«  oh. 

MfTOrtlMiMWUotrOMtlMIMMOrityotlbOMMI  MMiw{tMMMaroponililfaNltoi.T,>f 

ftpoTKw,  •  HoMOBNd  to  bo  (rigbtoood ' ;  'bo  wm  grMUy  oxritod';  'bo  »m  much  con- 

fOMd'l  'boWMH^atwi')  'boWMptMMd'l  •  bo  WM  ugry."' • 

It  will  b«  Mm.  from  thcM  pMMgM,  that  the  inttancM  in  which  the  wit- 
DMo'  opinion  ia  excluded  by  thia  principle  are  rooghljr  clancd  into  two 
groupa.  Firat.  all  witneaaea,  whether  tMtifjing  on  obaerved  data  uf  their 
own  or  on  d«U  (nmiahad  by  othera,  may  aUte  their  inferencea  no  fnr  only 
H  th»«y  have  aome  $pmal  skill  which  can  be  applied  to  interpret  or  draw 
inferencea  from  theae  data.  Secondly,  witneaaM  having  no  tpteial  ,hll,  who 
have  had  peraimal  obtrvation  of  the  matter  in  hand,  may,  as  a  result  of 
their  peraonal  obaervation.  have  dr»wn  inferencea  or  made  interjiretation^ 
which  the  tribunal  could  equally  well  make  from  tt.\e  aame  data  of  ptnonal 
obaervatira,  if  laid  before  them ;  and  thna  if  it  ia  poaaible  to  detail  thew 
data  fully  for  the  tribunal,  the  witneab  owu  i  .ferencM  kre  superfluous.  Bat 
there  ia  alao  a  third  group  in  which  exclusion  mut  take  place,  though 
Courta  seldom  find  it  neoesaaiy  to  point  it  out,  namely,  where  tlie  witnew 
would  detail  the  data  of  personal  observation  (and  not  only  mere  iiifereucas), 
but  the  tribunal  haa  an  equal  opportunity  of  peraonal  ob8ervatiou,-as 
where  the  quesUoo  is  whether  the  accused  haa  dark  or  light  hair,  or  whether 
a  houae  which  haa  been  viewed  by  the  tribunal  has  three  or  six  stories.' 
Now  it  ia  aj^wrent  that  in  the  first  two  groups  —  by  far  the  commonest — the 
kind  of  teatimony  excluded  happena  to  conaiit  in  inferences  from  other 
data ;  the  witneM  is  giving  his  judgment,  estimate,  inference,  opiniun.  This 
droumsUnce  it  is  that  has  led  to  the  common  use  of  "  opinion "  as  the 
epithet  for  that  which  ia  to  be  excluded,  and  the  rule  of  exclusion  has  thus 
been  briefly  termed  the  Opinim  Rule. 

I  1919.  ■rteneowa  Thoottoo:  (1)  l«gteal  oppoeitlea  botwoon  "  Opinion " 
and  "  Foot"  If  the  above  principle  ia  the  true  one,  it  ia  obvious  (leaving 
history  out  of  the  question  and  considering  only  principle)  that  there  is  no 
virtue  in  any  teat  based  on  the  mere  verbal  or  logical  distinction  between 

*  Comport  alto  tha  foUowinc  oplnteaat 
ISM,  Oraw,  J,  BoehaMt  >.  Chiotar.  a  M.  H. 
SWi  IS44.  Sbaw,  C.  J.,  in  Com.  r.  Bofaia,  7 
Mate,  sot;  1S7S,  Bwiog.  J.,  in  ETtnoaa  ». 
Shaaliao,  5S  Ma  MS ;  ISM,  Brown,  J.,  In  Van 
WTddaa  k  BiooUya,  IIS  M.  T.  4M,  S4  N.  B. 


ITS ;  ISM,  Mitelidl,  J.,  la  Graham  i 
vaaia  Co.,  IM  Fa.  IW,  tl  Atl.  IM. 


Peon;!- 


asM 


*  rot  azarapla :  ISM,  Irring  v.  Shethu,  71 
Cmb.  4S4,  48  Atl.  tM  (two  accoDDta  befon  iht 
jarr ;  whatbar  tbajr  waia  kapt  in  the  no*  m;, 
axdadad). 


iHo.r..m,    nMonMovB  Tumum  Of  IBM  uviM, 


opinion"  *ad -ftiet"    TIim.  k  .^  "'  "*** 

.k.  prindpto  toToIwd  would  noTlTy.  ^ite'^  ^  J"-""*  «*J«^. 
A.  Bench  Iho  wcnalv.  «.d  rWou.  Se^^l;  *'*!.\'"?*  °'  ""•  »"  •»<* 

i-«m  of  th.  thing  i.  concernod.  the  Uw  uk'^nl         ""•  P^«*P'«  '^  »»« 
k«ic.l  differanc.  between  «  opWo?'.uru«^      ?•"!  'P^'  •«<""'»  <"  • 
b-ween  te.tin.ony  by  .  man-S^X  «d  Z»rA"  "**  ■*""-"«'  ^»-> 
(«)  In  the  flnt  pUoe.  no  .uch  dUtinlSJ  i  ^  ^^.i  women-witnea. 

«'oa  the^bnnd  «.d -TJt -\CL«  "  «"2  'r'^-  '«'  "°P">- 
M  we  come  to  .nnlj»  „d  define  theee  Jrl.  £1  T  *  **'"' '  *""  '«  •«>» 
«7  which  ieneoemiy  la  feg.,Xrwr^L.'K^V"'P^  "'  »»»•»  •<»»- 
tl-t.flax  enenee.  Zd  thS  n'^  Jf;:;  ""^^^^^ 

"fact-eitherieor  m.y  beoniT  "om^^^iV^''^  *•  "'•"^  to  call 
«Uthe.i.i.  frequentl/met  wit'h  inTdW.1  o^iJ^??t„.  ^'^  '"^  ^•"*' 
<«rful  .ttempt  to  jnetify  the  dietinition  1  STfSn^     ^    "^  ''"  ""» 

«M  Without  •bMnlity  think  diffmnUr     ThT «^     ^"*^  *•  **  *•*>•«  »*o  mfmu 

IWb  doctrine  ii  not  soaUined  hr  «v„-^ 

«;7«.    A.nificientill„.tio?th?f:L7SS?*^^^ 

VW--*- «»  «•»•  one  OM.  thM  in  tb.  otberfT.    ttT    ^'  /  .T~  «"'*^  •»"»  '•^v 


SS88 


^'''. 

i^^,! 
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OPINION  RULE. 


[Chap.  LXV 


thongh  it  TMj  h»  inrolTad  in  inestrieabla  doabt ;  while  th*  qnMtion,  wliHt  «ort  of  an  act 
that  WM,  rapposing  it  to  hvre  takon  placA,  sit  wonld  milow  to  be  •  question  of  o[>iiiioQ 
though  probably  all  wonld  agree  in  their  opinion  therenpon." 

1887,  Mr.  Jamti  SuUg,  Illiuiona,  828:  "  It  mutt  hare  bean  plain  to  an  attentive  rra>)i>r 
throughout  our  expoaition  that,  in  ipito  M  our  proTieional  distinction,  no  siKirn  ijng 
can  be  drawn  between  much  of  what  on  the  surface  looks  like  immediate  knowledge 
and  consciously  derived  or  inferred  knowledge.  On  its  objeetiTe  side,  reawniini?  mav 
be  roughly  defined  as  a  conscious  transition  of  mind  from  certain  fscfa*  or  rHlationa 
of  tacts  to  other  facts  or  relations  of  facta  recognised  as  similar.  According  to  this 
definition,  a  fallacy  would  be  a  hasty,  nnwarranted  transition  to  new  ca»ea  not 
identical  with  the  old.  And  a  good  part  of  immediate  knowledge  is  fundamontallT 
the  same,  only  that  here  through  the  exceptional  force  of  association  and  baliit  the 
transition  is  too  rapid  to  be  consciously  recogniaed.  Couseqnently,  illusion  liecomes 
identified  at  bottom  with  fallacious  inference;  it  may  be  briefly  descril>ed  as  col- 
lapsed inference.  ...  I  simply  wish  to  show  that,  by  •  kind  of  fiction,  illusion  [of  the 
senses]  may  be  described  as  the  result  of  a  series  of  steps  which,  if  separately  unfoldi'il 
to  consciousness  (as  they  no  longer  are),  would  correspond  to  those  of  a  procest  of 
ioference." 


m 

Km 


hU^ 


If  then  our  notion  of  the  supposed  firm  distinction  between  "opinion" 
and  "  fact,"  is  that  the  one  is  certain  and  sure,  the  other  not,  surely  a  just 
view  of  their  psychological  relatioi|s  serves  to  demonstrate  that  in  strict 
truth  nothing  is  certain.  Or  if  we  prefer  the  suggestion  of  Sir  6.  C.  Lewb 
that  the  test  is  whether  "  doubt  can  reasonably  exist,"  then  certain!)-  it  must 
be  perceived  that  the  multiple  doubts  which  ought  to  exist  would  exclude 
vast  masses  of  indubitably  admissible  testimony.  Or  if  we  prefer  tlio  iilea 
that  "  opinion "  is  inference  and  fact  is  "  original  perception,"  then  it  may 
be  understood  that  no  such  distinction  can  scientifically  be  made,  since 
the  processes  of  knowledge  and  the  sources  of  illusion  are  the  same  for  lioth. 
It  is  impossible,  then  (supposing  it  were  desirable),  to  confine  witnesses  to 
some  fancied  realm  of  "  knowledge  "  or  "  fact "  and  to  forbid  them  to  enter 
the  domain  of  "opinions"  or  inferences.  There  are  no  such  contrasted 
groups  of  certain  and  uncertain  testimony,  and  there  never  can  lie. 

(i)  Furthermore,  an  examination  of  the  so-called  Opinion  rule,  as  applied 
in  its  various  instances,  shows  that  the  opinion-element  is  in  the  very  law 
itself,  a  merely  superficial  and  casual  mark,  and  not  the  essential  feature. 
On  the  one  hand,  that  which  u  excluded  is  not  alvmyt  "optnicm"  (in  the 
sense  of  "  inference  from  observed  data  "  or  in  any  other  sense),  but  may  be 
"  fact"  For  example,  where  the  question  is  whether  the  hair  of  the  accused 
is  black  or  yellow,  or  whether  a  bouse  which  the  jury  has  viewed  is  three 
or  six  stories  high,  no  witness  will  be  listened  to,  and  yet  the  testimony 
excluded  deals  with  "facts,"  not  "opinions,"  whatever  may  be  the  sense 
taken  for  those  terms.  On  the  other  hand,  that  which  it  admitted  is  not 
always  "fact,"  but  often  "  opinion."  For  example,  all  hypothetical  estimates 
oC  skilled  witnesses  are  to  be  so  described.  Furthermore,  for  lay  witnesses, 
all  matters  of  measure,  identity,  quality,  ^  id  the  like  must  be  considered  as 
no  better  than  "  opinions  " ;  and  after  all,  the  qnnition  whether  Doe  stmck 
Boe  first,  or  vice  versa,  may  become  a  mere  matter  of  "  opinion."    In  short, 
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the  element  of  inference  from  observed  data  is  one  whiol.  «i 

light  .„d  d«-kae«.  sUe.  A.p..  dUtan^S  I^d  „,.T^  'mpre-ion.  of  oold  or  he«t. 

merely,  unlen  yoa  ohoow  to  call  it  fact  and  knowl«d«,  ^\i'  •"<>"<*  i.  opinion 

to  the  obeervation  of  the  witnea..  .  l„n^'  " ''^'^«'*<»  ^7  «d  aanifeated 
irrelevant  to  oi-are  an  apoloKT  or  excuM  fn,  X  j  •  •  ""*  '""*  '""""ceasary  and 
fcrnngittoanyexceptioSrSelrZifl:!^^^  -'«««-««.  by  r. 

I»«d  general  rule,  «»ording  to  the  lMw„e  of  L^.  i^^y"**  r"'""y>  *»  ""/sup. 
jadgee.  There  is.  in  truth,  no  general  rKauin^nrth^  '^'^  *'"  '""'°'»  °«  «"»• 
deace.  A  general  rule  can  h«dly  ^wid  to  eS  wWch  •  T^r?**"!  ^*  "P'"'""'  "  «^i- 
nu«  of  arbitrary  exception..  .   '    sT^Z^  ?h»  ^      .1,  "  '***  *°  »'«'"  *"  »"  enveloping 

.UwyerJ.rmer,.ndbUclt.«ith«twZ^;i!i  *L't7°'*  '"^'^  ■*'»'•  *<'  •»«>'»>. 
l.e  .pf^ared  to  be  well  or  aiclc :  .uppo^  theTa^r'^aak'^  "^opportunity  to  ««  whether 

c.ti»sof  hubeingwellor.icl.y-'^irtte  «X  to  1^^^^  ^"^  '"di- 

h..  being  .ick;  he  appeared  a.  wdl  „  uauaL  M  wel^^^I  "^"^t  ""  'n«««'«on  of 
farmer  i.  .eked.  'Did  yoa  notice  >.nj!kZt>ZZt  M  '^^  *"'  ""*' '  ""PP"*'  the 
th.«..wer  is.  <No.  I  did  nof  ;  .upSX  iZwm  ?l,^"  »PPe«r«.ce  or  conduct?'  and 
well  or  sick  ?•  and  the  anaww  ^^  mv  i^Sn^  k  "  '*'^' '^"  y°"  "P'"'""  was  he 
look^  and  behavior,  all  .bowed,  in  my  opfnin'^f^  ^^  P"''""^  *«" '  hU  .pirit^ 
leg.1  distinction  can  be  dmwn  b^LlVZl  '  T*""  '■*■"  '^'*""«  »'"'  Pam  ' ;  what 
teat,  and  either  of  the  oth^«  i^':;:^^^  J^f"*'"" «  •■«!  «»we„,  to  make  one  o^m Jt' 

of  the  „ans  phydcal  conditionTSon  to  Lt?»S!"'""' ■"!""'""« '•"' '•P^io^ 

«ot«^it.opinlon,  «dc^StLlrn,rKLl£r^^^^^^^^^^ 

pat^Srd^Te^pSii^rwTtL^^^o^^  "*  *"  "^•"    ^  P''""^'  «*»«» 
ckded,  declares  that  the  wknL  if  ht!       ^/'  .""  "°"**™«'*  ^^"^  "  ex- 
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[Chap.  LXV 


Whan  the  ezMniuUoo  extendi  to  theee,  end  the  judgment,  belief, 
itnete  ere  inquired  into  ee  mstten  proper  for  the  consideration  of  a  i 


and 
ajur:, 


at  their  Terdiet 

infereooee  of  •  witni 

their  provinoe  ii  in  •  meeeurc  oaiuped ;  the  jodgnMnt  of  witneeeee  ia  lubstitutedi  fur  tiia 

of  the  jniy."  » 

This  phrase  is  made  to  imply  a  moral  impropriety  or  a  tactical  unfairness  in 
the  witness'  expressioD  of  opinion.  In  this  aspect  the  phrase  is  so  mislead- 
ing, as  well  as  so  unsound,  that  it  should  be  entirely  repudiated.'  It  is  & 
mere  bit  of  empty  rhetoric.  There  is  no  such  reason  for  the  rule,  because  the 
witness,  in  expressing  his  opinion,  is  not  attempting  to  "  usurp"  the  jury's 
function,  nor  could  if  he  desired.  He  is  not  attempting  it,  because  his  trror 
(if  it  were  one)  consists  merely  in  trying  to  get  before  the  jury  a  piece  of 
testimony  which  ought  not  to  go  there ;  and  he  could  not  usurp  it  if  he 
would,  because  the  jury  may  still  reject  his  opinion  and  accept  some  otiier 
view,  and  no  legal  power,  not  even  the  judge's  order,  can  compel  them  to 
accept  the  witness-  opinion  against  their  own.*  That  there  is  no  hidden 
danger  of  "usurpation"  lurking  here,  and  no  need  of  invoking  sentiment  to 
repel  it,  will  be  clearly  seen  if  we  remember  that  the  improper  evidence  is 
equally  inadmissible  before  a  judge  sitting  without  a  jury.  Whatever  the 
organization  of  the  tribunal,  it  is  not  to  waste  its  time  in  listening  to  super- 
fluous and  cumbersome  testimony. 

§  1921.  Same :  (3)  Optnlona  on  the  Verf  Zssim  before  the  Jury.  Another 
erroneous  test,  prevalent  in  some  regions,  and  nearly  allied  to  the  preceding 
one,  if  not  merely  another  form  of  it,  is  that  an  opinion  can  never  be  received 
when  it  touches  "  the  very  issue  before  the  jury  " : 

1888,  SUiott,  J.,  in  Yoit  r.  Conro^,  02  Ind.  471 :  « It  ia  a  general  rule  that  a  witness 
cannot  be  allowed  to  express  an  opinion  upon  the  exact  question  which  the  jury  are  re- 
quired to  decide."  > 

The  fallacy  of  this  doctrino  is.  of  course,  that  it  is  both  too  narrow  and  too 
broad,  measured  by  the  principle.  It  is  too  broad,  because,  even  when  the 
very  point  in  issue  is  to  be  spoken  to,  the  jury  should  have  help  if  it  is 

*■  lS4I,PbilU|iav.KiBgfleM,19Ke.S7»(''tbe 
witnew  ii  not  to  labititata  hie  opinion  for  that 
of  the  jury"). 

Tbeae  seem  to  be  the  aariieit  inetancet. 
Odwr  iUnMratione  now  abooad. 

■  We  are  of  eoom  not  bete  eoncemed  with 
thoie  mllDgi,  pn^r  enoagb,  whicb  in  dealing 
with  the  weight  of  eridenee  abeedy  admitted, 
forbid  the  Jory  to  talw  ezpeit  teetimony  a*  de- 
ciiire ;  that  i*  an  eutireljr  different  rabjeet ;  tbne, 
in  Head  v.  HanrraTe,  IDS  U.  8.  45  (IS81),  Field, 
J.,eajrs:  "To direct  tbem  to  And  the  vahie  of 
tba  eerrieea  from  the  teatimony  of  the  ezperta 
alone  wai  to  laj  to  tbem  that  the  iisae  sboold 
be  determined  bjr  the  opinioni  of  the  attor- 
ney! and  not  by  the  eiereiie  of  their  own  judg- 
ment of  the  facte  on  which  thoee  opinions  were 
given." 

*  I8S4,  CunpbeU,  J.,  in  BeanUen  ».  Cicotte, 
IS  Mich.  607:  ''Joriesara  not  boond  to  aooept 
opinioB*  nnlees  they  eowdder  them  well  fonnded  ; 
and  we  do  not  And  ia  piaetice  that  they  are 
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often  misled  by  the  opinions  of  eve-witnesMi 
who  approre  tbemselves  sensible  and  caDdid." 

*  Other  examples:  1899,  L.  C.  Halaburr,  in 
North  Cheshira  *  M.  B.  Co.  v.  Maocljester  R. 
Ca,  Afp.  Caa.  S3,  S5;  1876,  Brickell,  C.  J.,  in 
Smith  V.  State,  55  Ala.  1 1 ;  1873,  Chioagu  &  A.  K. 
Co.  r.  R.Co.,  87  HI.  145  ("  it  smunnts  tu  nothing 
more  nor  leaa  than  permitting  the  witnemen 
to  usurp  the  prorince  of  the  jnrv ") ;  1874, 
Chicago  R.  I.  A  P.  R.  Co.  v.  Mofiitt,'7J  id.  5». 
Probably  the  notion  tools  rise  from  the  follov- 
tag  impertectly  reported  ruling:  1821,  K.  r. 
Wright,  R.  A  R.  456  (a  physician  and  uylam- 
keeper  gare  an  opinion  at  to  syniptonn  uf  ia- 
aantty,  etc.,  and  ended :  "  My  flrni  ronrictiini  i> 
that  it  was  an  act  of  insanity";  uii  coDmlting, 
"sareial  of  the  judges  doubted  whether  the 
witnraa  could  be  aakM  his  opinion  ou  the  ve7 
point  which  tlie  jury  were  to  deciile,"  uamtlr, 
whether  the  act  charted  was  an  act  of  inaaait;). 
But  here  the  point  was  whether  the  witneMWH 
dealing  with  a  matter  of  btw  (^(,  f  19M). 
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1848,  Me^rt.  Camion  ud  Kirwn,  note  in  1  C  4  K  ai«.  ..  t. 
h.  »7  that,  in  putting  .uch  .  que,tiou  to  the  witnet^  "  '^'"l  ^  ^  *  ""t^ 

Fn,.ict  r.  BM  [wheUier  .  collUion  could  live  ^^^ZZI  *""*  "  ""  ''«'•  «*»  »' 
to  hi.  deouion  .  point  which  the  ju.y  In^  «n  ^  Sn  ^^^  ^T""  "^^  '°"  -"»""«» 
th>t  the  ob  ect  of  putting  the  queetion  U  not  TmL  a  .,  '*"*'"y'  '*  ^  '"bmitted 
p«..e  «.  entirely  new  A  n.lly,  l^oSo^o?!  »iT  ?  "'^"  ""  ''«'  ''""^  »""  t" 
night  or  might  not  have  been  done  hyZjZ^  «„?«?  J  ~""P«»«°'  'WU  as  to  what 
n..  jury  are  of  conr«  to  d^side  upon  thrvtt  ^i^  '  ?*'"''  "**•  *"  "«um.tanc«. 
01  ihe  evidence  on  which  it  i,  foif^d  Z  iU.  SaT^r.  T'\f  "P""  "'•  '•"•• 
matter  ia  submitted  to  their  conaideraWon  and  th.1;^  ,  1?"  *"  *•"  •""*  ">«  whole 
to  .»i.t  them  in  judging  of  .  qJeaUrof  wWch^h^  ^,  **'^  •*•"*  *»'  *•>«  "P*'"""  '*"  »» 
.n«»ount  of  U.7.£l.iona?CLr^tu^S:'^"»3''^»Wy  l^-uPPo^d. 
themtelvefc"  ^^  *°  ''•^*  "^^  ">»•«  competent  to  judge  than 

1875,  Am/brtA,  J,,  in  5noio  V  ft  Co   65  M»  281    ••'n. 
by  counwl,  that  it  would  instruct  the  jiy  as  tci  Se  «»«„„!  "TT  '"L*-**  *«'»«ion  Pwn 
would  «em  to  be  a  very  good  waaon  teTt.  .Zi!S^        t    ?*  ^""''*  *»  ^  «"<J'»'««. 
want.    They  would  not  be^TunTS  5t^j^«  Z  bv  J^"h"T"'?"  ''  """  ""»  ^ 
U  .ore  or  le«  finable  in  enabling  ^themT  ^e  toTcS^f^n^^rr?'.""'  "  ""^ 

doctrine  (ante.  §  1917)  It  r^hlTn     "*  ^"  "T^«  '^^  ^^-^  «*  the 

to  because  as  a  mere  guess,  the  belief  nf  „„aT  .  *^^  ^'  ^«8  objected 
lacked  the  testimonial  q^alifii^fob^er^a'oJ^rnr  ^  ^'"''''  '* 
soon  as  it  appeared  to  be  such,  must  te^^^  'rJlT' ^'^?P'"i°°•  " 
modern  doctrine  has  been  confn««rLri.^l         ,-       *  '^'^  junsdictions  the 

a.  a  general  rule  Slt^L?^  mtt^ac^LS  S  T  I'  ^  ^"'"^  *^°'° 
they  are  based.—  usuaUv  with  fi«  -     '«con»I»nied  with  the  facts  on  which 

empted  fZL  Z^^  "  "**P''°"  '^'  "^^  ^^'^^  are  ex- 

Observation  to  sUte  in^^LTS  ^^rv^dlT  LCS  s'liS^lSTr 

s7°w''iS^.'2S-  j>^-  *?:  ^8«o.a^oi»  J. K 

31  id.48<;  1895,  Crockett  B.  Davit  81  M.I  TlT 
»• /»L  710;  .884,  OwJi^J.  faTRiijiiSW 
Schali,  43  Oh.  St  270.  JSS  I  N  F  V2^  V2:,« 
Selbles  ».  Mackhei  1  S^Mnii  «     **V  '""• 

22SI^  i.L"'lS?^  ""«  ■*««  th*  facto  «2 
£g  "^  »«*>*".  a  thV  •"  cspable^bSJ 


1»5,  Nebonne  >.  &  CkK.  6«  M   H   9M  ^  I.i* 

H£^^!^.'iShgr.tg*d'ri.ns5 

S667 


j  I : 


'mmi 


11923 


O^NION  BULE. 


[Chap.  LXV 


~m 


ences  from  them ;  all  that  needs  to  appear  in  advance  is  that  he  had  an  op- 
portunity  to  obaerve  and  did  observe,  whereupon  it  is  proper  for  him  to  state 
his  couclusions,  leaving  the  detailed  grounds  to  be  drawn  out  on  cross- 
examination  (ante,  §  665)i  Any  other  rule  cumbeis  seriously  the  examina- 
tion, and  amounte  in  effect  to  changing  substantially  the  whole  examination 
into  a  voir  dire,  — tai  innovation  on  established  methods  which  ia  unwar- 
ranted by  policy.  Secondly,  if  the  rule  were  good,  it  would  be  as  necessary 
for  the  expert  witness  as  for  the  lay  witness.  Thirdly,  uo  justification  for  it 
seems  ever  to  have  been  attempted ;  it  is  simply  an  instance  of  traditions 
misunderstood.  Its  lack  of  principle  has  been  more  than  once  judicially 
exposed:  ^ 

18T8,  Hint!,  J.,  in  Brown  r.  Com.,  14  Both  <(J7 !  "  Kxaetly  what  it  meant  by  the  ex. 
prenion  in  aome  caaca,  when  saeh  evidence  baa  been  admitted,  that '  the  witnesses  must 
detail  the  facta  upon  which  the  opinion  is  based,'  we  do  not  And  explained.  If  the  ad- 
miaaibility  of  the  opinion  as  evidence  must  depend  npoa  the  facU  from  which  it  is  formeA 
it  is  manifest  that  there  is  a  question  for  the  Court  anteoedent  to  ito  intro<luctioii,  and 
that  to  promulgate  a  general  rule  aa  to  the  amount  and  quality  of  the  evidence  thai 
should  satiafy  the  Court  in  every  case  would  be  impoaaibla.  ...  It  i«  not  intended  that 
the  admissibility  of  the  evidence  shall  be  made  to  depend  upon  the  ability  of  the  witneji 
to  state  specific  facts  from  which  the  jury  may,  independent  of  the  opinion  of  the  wit- 
neaa,  draw  a  concluaion  of  sanity  or  insanity ;  for  it  is  the  competency  of  the  opinion  of 
the  witness  that  is  the  subject  of  inquiry.  The  ability  of  the  witness  to  detail  certaia 
facts  of  the  mind  may  add  very  greatly  to  the  weight  of  the  opinion  given  in  evidence- 
but  they  will  not  of  necessity  affect  the  question  of  competency."  ' 

1881,  Ckalmert,  C.  J.,  in  Wood  y.  Stat*,  58  Miss.  748:  "The  qualification  that  the 
opinion  of  the  non-expert  must  be  aeoompanied  by  a  statement  of  the  facts  on  wliich  it 
is  based  ia  not  very  important;  ainee,  whether  the  witness  be  an  expert  or  a  non-eipert, 
the  grounds  of  his  belief  and  his  opportunities  of  observation  may  always  be  elicited; 
and,  whether  the  witness  be  of  the  one  class  or  the  other,  his  testimony  should  be  rejected 
by  the  Court  where  it  oonsisU  of  a  mere  naked  deoUratbn  of  opiniou  with  neither  learn- 
ing, observation,  nor  acquaintance  to  support  it"  * 

§  1923.  Pnotioal  Tsst  for  rsoaivlas  Opiiiiona:  (1)  Sklllsd  Witnesses.  It 
has  already  been  seen  {ante,  §  1918)  that  the  instances  in  which  inferences 
are  excluded  are  divisible  into  three  groups,  the  first  two  being  the  commonest 
and  affording  the  only  source  of  difficulty.  What  specific  tests,  by  way  of 
reducing  the  general  principle  to  specific  rules,  have  been  afforded  by  the 
Courts  ? 

The  first  group  includes  witnesses  who  are  sought  for  their  special  skill  in 
drawing  inferences  or  making  interpretations  upon  data  either  observed  by 
themselves  or  furnished  by  others.  For  this  cUss,  the  unsound  rule  has 
sometimes  been  laid  down  that  the  witness  must  be  one  who  employs  bis 
skill  professionally  or  commercially: 

1884,  Eart,  J.,  in  Firguson  r.  HubMl,  97  N.  Y.  613  :  "  It  is  not  sufficient  to  wsmint 
the  introduction  of  expert  evidenoe  that  the  witness  nuy  know  more  of  the  snbject  of  in- 
quiry and  may  better  comprehend  and  appreciate  it  than  the  jury;  but  to  warrant  its 

..  I  5°?.R"  also :  ISSS,  Pollard  v.  Wjrbonm,  1  Hi«g.  7J7,  Dr.  LosUagton ;  1881,  Colee  r.  State, 
75  Ina.  oil,  518. 
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ing  on  the  particular  subject  Z  thT":.  ,  *  "  "  "^^^''^  °"«'  «^«P«°d- 
thltBubjectfand  ia"ot  &S  »  lil^ JT.  '"  T'"""  ^'*''  "'^""^  »<> 
fessiona^ :  ^  "  ^'^  *°  "^  <'1«"  <>'  penons 'acting  pro- 


£e»ioDs.    It  fa  .pplioable  wherever  f»^X?.ki«i„^<.i     *"  """^  "'"*  •!*'''«''«»  P«^ 

wkich  n,nd.ni  their  opicion.  founded  "'S^  know.^""'''*'  ""*  ~"'"""'  '°  *»"»  '"'•M. 
Curt  or  ju,7  i„  detenninkg  the  S^ZTl^t  tjluS**  °'  "'*"•"'*  "^  "«•  '»  ^ 

most  caJeful  attaJpU  aL  Se  foZi.^  "  "'  "^*""'-     ^  '^'^  °'  ^'^^ 

enc.  of  .11  men  of  eommon  eduction  mo"  b^  l^hZi  "'.u '"  **  ~""°°"  «P«ri- 
1872,  fi«i,  C.  J.,  in  HamUton  rR  "r  38 1^  37    »  wT^  Tk"^'  °'  "''" 

or  of  combiMtion.  of  circunuUnce.  m«  o'niv  be  known  h,  Z     /  ^nr^^'ce.  of  wtions 

«.dc,mot  be  understood  by  those  not  S«^,WiiVr  "^ 

•puiion.  of  expert.  .™  competent  eyide^T^    *  '^"'""'  ^-owiedge  thereof, 

1872,  FMer,  J.,  in  EUingwood  y.  Bra™,  62  N.  H  489-  "  11..  .nK.    .        .  . 

culiar  and  exceptional,  concerning  which  wmeexDlainftL  .    t  ^'^  f"'*  ^  °"^  I»- 

10...  can  .fford.  i.  «q„i«d  in  older  t^  «X  ."fSwK  ^  ^"""u  ^'"'"^'^ 

understanding  of  ordittai7  men."  "nteUigible  to  the  comprehenejon  and 


§  1924.  8«m«:  (2)  l*T  Witn..—  Tk 
the  Opinion  Rule  has  to  bT  a^S  t  )  f«;°d  group  of  persons  to  whom 
«dedly  have  „.  g^Tter^l  £ llT'  ^-  ^!,^^^  ^"^"^^  **>"««  ^^o  con- 
kind  of  data  in  quest"«^  Wb  !  ?  ^  f^  t"  ^"^'"8  inferences  from  the 
thejurycan^put  Sa  SonT  /"''''"'^  "'^  inadmissible  when 
other  words.  whrnJ^^tl^Z^^'rlr^T.'?  ^'*"^''«  ^''^"•'-i" 

h.3  b.„  varioudy  phrasedtlulS  lXut;e^r"'  *"  "'^"'"^    ^'"  *««* 

■«nt  in  obiection  that  "  fci«n»i«j__!»        rf*^      ■?•»'•«">«><'.  Harrii.  5  R  I   ski.  ioj^    u        • 
«Hu,  aoei  "^^h^lM.  J.,  hi  IIimmu  ,.  rnlle,,  46  id.  M.      '' 
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1838,  Oibiom,  J.,  in  CcrmU  ▼.  Ortnt,  10  8.  *  B.  1« :  "  I  taka  it  that  wheMrer  the  facta 
from  which  »  witntM  rcMivad  an  impnMiou  ara  too  aTanweant  in  thtir  aator«  to  b* 
leooUaeted,  or  ara  too  eomplioatad  to  l>a  Mparated  and  diatinetly  narrated,  liia  im. 
prawions  from  thaaa  (aeti  tMOome  avidftneo." 

185S,  JoAnnm,  J.,  in  Clark  v.  Baird,  9  N.  T.  IBS:  ••  Evidenee  of  opinion  in  aim  reco» 
nizad  ai  propar,  on  tbo  sama  groand  of  naoaaaity,  in  oajaa  witara  hwguaga  U  not  adapted 
to  convoy  Umm  drooiMtanaaa  on  which  tha  judgment  maat  ba  formad." 

1868,  CampbM,  J.,  in  Evaiu  t.  P»^t,  12  Mioh.  85 :  "  Many  eaaea  azUt  ia  which  it  is 
impoMibIa  by  any  dcacriptioi;,  howoTer  graphiu,  to  explain  things  ao  at  to  enable  uny  one 
bat  the  witneaa  himielf  to  lee  or  comprebeud  them  a*  they  would  have  been  seen  or  com- 
prahaadod  could  tha  jnry  have  occupied  hia  position  of  obaenration." 

1875,  Endtcott,  J.,  in  Com.  r.  Sturtieanl,  il7  Blaia.  122:  "  [The  conditiou  is  tliat]  the 
aubject  matter  to  which  tha  teatimony  reUtea  cannot  be  reprodnoed  or  describtd  to  tL< 
Jury  precisely  dm  it  appeared  to  the  witueaa  at  the  tima" 

1878,  Peck,  J.,  in  Botes  ».  Sharon,  45  Vt.  481 :  "  [Opinion  is  admitted]  where  the  facts 
aia  of  soch  a  character  aa  to  be  iacapable  of  being  preaanted  with  their  proper  force  to  an; 
one  but  the  obaenrer  himself,  ao  aa  to  enable  the  triers  to  draw  a  correct  or  intelligent 
conclusion  from  them  without  ttie  aid  of  the  judgment  or  opinion  of  the  witoess  who  has 
had  tha  benefit  of  paraonal  obaerration." 


i 


if 


It  is  in  the  application  of  this  test  that  the  Opinion  rule  really  breaks 
down,  as  an  aid  in  the  investigation  'of  tmth.  In  the  vast  majority  of  rulmgji 
of  exclusion,  the  data  observed  hj  the  witness  could  not,  in  any  lil>eral  and 
accurate  view,  be  really  reproduced  to  the  jury  by  the  witness'  words  and  ges- 
tures. The  error  of  the  judges  consists  in  giving  too  much  credit  to  the 
j}0S8ibility  el  such  reproduction.  What  is  chiefly  wrong  is  by  no  means  the 
test  itself,  but  the  illiberal  and  quibbling  application  of  it 

§  1925.  Distlnatioii  batwaan  tha  Optaloa  Roto  and  tha  Rnla  of  Experiential 
Qoaiiiioatioiia.  In  practice,  therefore,  when  an  inference  is  offered,  two  prin- 
ciples have  to  be  applied.  We  first  csk  (from  the  point  of  view  of  Teatimonial 
Qualifications),  Is  it  a  matter  aa  to  which  the  witness  as  such  needs  a  special 
experience  above  the  ordinary,  and  if  so,  has  he  this  ?  When  this  question 
has  been  settled  in  favor  of  the  witness,  we  ask  (from  the  point  of  view  of  tlie 
Opinion  rule).  Does  the  jury  need  any  inference  from  the  witness,  either 
because  of  his  skill  or  because  his  observed  data  cannot  be  adequately  le- 
produced  by  him  ?  The  practical  distinctions  in  the  wwking  of  the  two  rules 
have  already  been  examined  in  detail  (ante,  §  657)  and  need  not  be  here 
repeated. 

§  1926.  riaxlbiUty  of  tha  Taat  That  the  test  of  the  Opitiiou  rule  is 
a  flexible,  a  living  one;  that  there  is  no  fixed  form  of  words,  no  mere 
shibboleth — such  as  the  word  ^  opinion"  conveys — this  is  the  important 
aspect  of  the  principle  never  to  be  lost  sight  of.  The  question  must  be  asked 
on  each  occasion.  Can  the  ury  be  fully  equipped,  by  the  mere  recital  of  the 
data,  to  draw  infetences? — in  other  words.  Can  M  the  data  be  eMctln  re- 
produced by  mere  testimonial  words  and  gestures  ? 

1885,  OwtH,  J.,  in  RaUnad  Co.  T.  SekuU,  43  Oh.  St.  370,  288,  1  N.  E.  324 :  "It  most 
not  be  supposed  that  there  is  any  mla  of  endance  oonoeming  tha  opinions  of  witneuM 
which  is  paottliar  to  fanoaa,  highwaya,  bridgea,  or  staamboata,  or  to  any  other  opecial  sob- 

8680 
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Ih.  only  prop*  oow*  U^,  Lp  tt.  iwita^idT^ ii-  ^*^,  •PP«c«on.  .nd 

w«  meant  by  him  to  be  apJS  to  theU:^nmZ.1^lytu^\l^^^^^^ 
This  reason,  however,  ia  not  connected  with  n,«  n!^.--     ^  ,    ^     ^  ''*®  ^"'y- 
principle  of  Testimonial  QuSSsThat  .  w^J     °°  '"'%''"'  ""*"  °°  '^^ 

could  draw  rr.^^eriri^^'"*;'^^^^^      "^^  °°«  ^  »»»  P^"*^ 

Llvel    If  rjS^TtLt  tt'd     ""  "/.'"/'"-"-toward  the  principle 
data  i,  »  i..Lr  1  '^"*-«*'»t  tn«  drawing  of  inferences  by  an  observer  of  the 

Baron  Parka'a^.k  *         •        ">»e"wgauan  or  truth,  if  we  are  opposed  to 
/•aronParkeswiah  toemploy  "•oompendioa.modeof  asoertainingCJS; 


^i^^^mm  . 
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of  Ui«  actual  obamnrntion  uf  the  witness,"  >  — then,  of  course,  we  hali  luok 
upon  every  witness  as  a  possible  "  usurper"  of  the  jury's  (unction ,  we  simll 
watch  each  phase  of  his  testimonj  anxieuslj,  and  stop  his  mouth  bs  soun  ai 
he  approaches  the  iusidious  heresy  of  an  "  opinion "  or  inference.  Ou  the 
other  hand,  if  we  believe  that  the  rule  in  question,  as  applied  to  the  unskilled 
witness  who  has  personally  observed  the  data,  is  a  mere  minor  rule  of  conveo- 
ieuce  nut  in  any  way  concerned  with  the  value  of  the  testimony,  if  we  IkjM 
that  it  is  inconsistent  to  aim  in  theory  at  convenience  and  simplicitv  hy  a 
rule  which  in  thorough  application  causes  ten  times  the  inconvenience  and 
oomplication  which  in  theory  it  was  to  avoid,  if  we  prefer  to  make  tiie  rules 
of  evidence  our  tools  rather  than  to  become  ourselves  their  helpless  slaves,  — 
then  we  shall  conclude  to  adopt  the  first  form  of  the  test  aa  above ;  that  is, 
we  shall  allow  the  witness  to  state  freely  all  the  results  which  he  is  qnnlilied 
to  reach,  and  only  now  and  then,  when  he  comes  to  matters  as  to  which  it  is 
instantly  clear  that  the  jurors  are  or  can  be  as  fully  equipped  with  the  dau, 
we  shall  exclude  his  inferences. 

The  attitude  of  the  Courts,  however,  has  been  usually  the  former,  and  not 
the  latter.  Against  this  usual  attitude  the  following  notable  protest  is 
judicially  recorded: 

1870,  Doe,  J.,  in  Sial*  v.  Pitt,  40  N.  H.  428 :  "Opinions,  lilca  otiier  tettimony,  are 
competent  in  the  elM*  of  oases  in  which  they  are  ths  beat  sridance,  aa  when  a  mere 
description  without  opinion  would  generally  convey  a  very  imperfect  idea  of  the  force, 
meaning,  and  inlierent  evidence  of  the  thing*  deacribed.  Like  other  tentiniony,  opinioni 
are  incompetent  in  the  daaa  of  casea  in  v  hich  they  are  not  the  best  evidence,  as  wbea 
they  are  founded  on  hesraay  or  on  eWdenos  from  which  the  jury  can  form  an  o|imion  m 
well  aa  the  witneaa.  A  rule  tliat  opinioiia  are  or  are  not  evidence  muat  necessarily  be  in 
conflict  with  the  rule  which  admiU  the  beat  evidence.  A  constant  obaerver  of  the  trial  o( 
case*,  examining  the  testimony  for  the  purpoae  of  aacertaining  how  many  opinions  at« 
reeeived  and  how  many  rejected,  will  find  ten  of  the  former  aa  often  aa  he  finds  one  of  the 
latter ;  and  if  he  ia  very  critical,  he  will  find  the  ratio  much  greater  than  that  Opinions 
are  oonatantly  given.  A  caae  can  hardly  be  tried  without  them,  llieir  number  is  so 
vast  and  their  uae  ao  habitual  that  they  are  not  noticed  aa  opiuiona  distinguisbud  from 
otlier  evidence.  .  .  .  The  caaaa  of  identity  of  persons  and  things  and  of  handwriting  bar- 
ing been  named  in  the  EngUah  booka  aa  illuitrationa  of  the  competency  of  opinions,  those 
caaea  were  supposed  to  be  peculiar  exeeptious  to  tb«  general  rule,  whereas  tliey  are  niei* 
instances  of  the  application  of  ths  general  rule  which  admits  the  beat  eridence.  This 
general,  natural,  fundamental,  comprehensive,  and  chief  rule  of  evidence  was  gradually 
ignored,  and  special  and  artificial  rules  were  snbsUtnted ;  or,  if  there  waa  not  an  absolute 
substitution,  there  was  such  a  removal  of  emphasis  from  the  general  rule  to  the  special 
rule  that  the  former  lost  the  overahadowing  inilnence  and  control  which  belong  to  it 
Entire  syatenw  of  Isw,  theology,  medicine,  and  philosophy  are  easily  changed  by  a  trans. 
fer  of  emphasis  from  one  point  to  another.  To  aay  the  least,  the  emphaais  which  belongs 
to  the  general  rule  admitting  the  best  evidence  waa  gradually  taken  from  it  and  placed 
upon  the  fact  that  th«rs  are  some  opinions  which,  not  being  the  beat  evidence,  are  not 
evidence ;  and  thia  fact  waa  grsd'uUly  tranaformed  into  a  so-called  general  rule  that 
opinions  sre  not  evidence,  and  thia  artificial  rule  waa  treated  as  a  rule  of  law.  The  ob- 
jection to  this  supposed  rule  agisinat  opiuiona  ia  that  it  has  naorped  the  place  of  ths 
anioeme  rule  admitting  ths  best  evidence;   thst  it  is  a  mere  statsment  of  the  sup- 

*  ft  CL  *  F.  era, 
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«  taw ;  or.  putting  it  in  .  STfoT  tiVi    Vl"!?  '*"  '•"• »"'» *«  ••«• 
U..t  which  ta  the  I.W  2j\S"  '  *"  •""*  ""'  "^^  *•  ">•  »»w  d,  ficto 
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fm»i  tmi  thai  opinioat  an  not  admittMl  niui»  tk.  ~.i.  »  ^i.   ^ 

l.«tb.t  opinion.  «  not  .vid,n«r.»d  thT  rnl^^m  u^  "!!Lt!!^' ••~~"  "«•«>» 
ptoM  b,  i»,  It  WM  thought  i»oWto  aS.lL^  J!^!!L^,***  •^°"«  *••  -P- 

teUon  thiU  %a  opinion  m  t^lnuAM  cS^^»*''v°*"'?'"''  *•"*  *»  «•"»  "nothw 
•loo.blyoon.  .fut  Th.  «^  th^fi'^flt^^T.^''  "«"»•«'«  ""qn- 
*ln.ltt«l.    When  .n  Am.ricnn  SS  K  «.!„  t  f'^J^  ""  "P'"'""'  ""'  "«>» 

rioktiDg  th«  kw ;  or,  putting  it  in  •  mild 
10  yield  to  that  whkh  la  the  law  dijt^." 

}  1929.   fttora  ot  tha   O^niaB  ■  i       t* 

rules  moat  peculiar  to  the  aTu-a^^  •  •?"'  ''^"  "^'^  *^  """"e  the 

name  the  T^cJr  ,u,e  th;*S;X TuraLrtr^J'^^      ""«'*  ^""P"  ^ 
is  found  on  the  ContinenL    All  UJ^^V^t^  ^''T""  '"'^'     N""*" 

All  .re  the  product  of  the  j^^laTste^  "1^1"%^"^^^  developmenta. 
cautiousneas   in   our   la^   and    all  h»^  w     !      /°"°^''''  °°  »  !»«"•»' 

IH^uliar  rigidity  and  atoliddfaLrio^prLSlL'"^^^^  *"   '-^"""y 

complex  and  f«r.re«5hin«  i  "3w  ™  r"*^"f  "'*«•    ^"  ^J^^^"" 

development  BuV^  ^ficiilJ^fin^^  ^^^  '"  voluminous  i„  detailed 
The  Hea„«y  rule  and  The  ChLte^"^  '::^u,  "?,  *"  P"^!'^^  '-  *»'«-. 
more  or  lea.  relaxed  form:  whSa  the  On.^1   T    T""* '"  °"  ^''*-  ^  • 

1^;  An  im^rtant  diffe  jrbef;een'^hr  ir^l^thiVrit  t" '^  'T 
aohd  growth  of  experience  •  whi1»  tha.  i..»     7  •    .  ""'  **°  *™  the 

isme^ly  the  losioSTrhm^llveir  "J  V°  '"  A'-^'i^n  development. 
Opinion  rule  d.^  by XexhS^L  iJ  "P"""*."' »  °>«<'nder.tood  term     The 

we  should  do^o  ham  i  w"d™la^  tT!^^^^  w"'"  ^^  «"'°"='"«  ^^  «"d 
case,  from  the  aide  on  whilj  the  w^^  '''    ^'  '««>"'Pli»h  little,  be- 

question,  hia  -nawer."  ,  S  o^T  Z  T'^l '"?  '™"'  ^''^  '""^  "^  *»»« 
no  harm,  because,  e^en  wh^n  STn'al  l"  **.>"/«"«l-    We  ahould  do 

inference  amount,  in  foiS^niuln/t;  lo?h?'°°  ",  '°'?""*^  "  '^'"^*»««1-  ^^e 
b«ed  on  saUafactory  daS^  tC St^L^  ^S  o^^^^^^^^  "  '^  T"*^^^ 
brmg  out.  if  deairable.  on  cro.wxaminatr„n  aS  ?  u-  ^^  ''^  '=''°  "^^V" 
present  illiberal  .ppli«tion  rf  ^o  rXS  V.  '^'^  ^.*''"  "'*''  »°^«'  t^^^ 
single  erroneou.  nig  nr^n  the  IdAnr  ^'^'^  "  *"  °'^''  »™1«.  « 

adozen  or  more  ina  trialC„nvin?f  ^  *  *"'''"  *»'  °"«  ^''°««  ««»  »' 

ctuxo  a  double  expend  of^m?   *        ^  T^  °^''*"™  «»«  ^»»ol«  «»ult  and 

consistent  application  of  the  rn  «  .„^  »u  ^'  ""  ""*'  ^P«»ibility  of  a 

.nd  we  nnde«tand  how  mtri;™  itlT^*^!^^^^  "'"*'*''"*y  °'  t'''  J«w. 
It  hB.  done  more  than  anTone  «k  S  ^^  '^^""'^f  "''""  *'"''^  j"''«<»' 
"«i.  a  stat«  of  legalixed  ymb^  "      "^""^  "^  "'*''^°°  *°- 
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Th«  nmedj  (whcMTsr  om  ilull  b«  nnderttken)  ought  to  be  ndical.  The 
only  purpoM  for  whiob  we  noed  uy  WMpon  of  tho  Mtt  ia  the  potentuil  ii)>«i 
of  seviiig  the  time  thtt  in  lonM  CHee  might  be  otherwiie  teken  bj  manhnlling 
an  interminable  mnltitttde  of  opioiont,  and  of  {werenting  the  conaequent  con- 
fusion  of  issuea  and  the  poaaibilitj  of  fordng  a  verdiot  by  mere  prepondemnce 
of  numbers  and  influential  names,'  But  all  this  ii  mere  possibility ;  it  kouM 
not  even  be  feasible  in  the  ordinary  ease ;  and,  whenever  it  was  feuible,  and 
if  it  should  then  be  attempted,  the  ordinary  judicial  discretion  to  limit  the 
number  of  witnesses  (anU,  {  1007),  and  the  rule  requiring  personal  knowl- 
edge (ank,  Si  664,  1864, 1017),  would  quite  answer  all  practical  pnrpxKs. 
For  this  reason  there  seems  to  be  no  objection  against  taking  a  ndical  Ktep.— 
the  entire  abolition  of  the  rule  as  such,  leaving  only  in  its  place  some  Kpecifin 
discretion  in  the  judge  to  meet  the  poesibilities  above  mentioned. 

For  this  purpose,  some  such  statute  as  the  following  would  seem  to  be 
adequate:  "An  inference  or  opinion  may  always  be  stated  to  the  tribuiml  by 
a  witness  ezperientially  qualified  to  form  it,  provided  either  that  he  has  had 
adequate  personal  observation  of  the  matter  in  question  or  that  he  has  the 
data  hypothetically  stated  to  him  ii^  court ;  and  it  is  immaterial  whether  or 
.11)^  the  data  are  capable  of  being  so  stated  by  Jiim  or  by  others  that  the  tri- 
biiual  is  equally  capable  of  drawing  the  inference,  and  whether  or  nut  tiie 
data  are  stated  by  him  before  stating  his  inference,  and  whether  or  not 
the  inference  involves  the  very  subject  of  the  issue,  or  one  of  the  issues),  be- 
fore the  tribunal ;  provided  that  the  trial  judge  may  in  any  case  in  his  dis- 
cretion exclude  testimony  involving  an  inference  from  data  observed,  or  anr 
otner  superfluous  testimony,  whenever  in  his  judgment  such  testimony  is 
merely  cumulative  or  of  undue  personal  weight,  and  is  therefore  undesirable." 


*  An  naaipl*  ct  thli  poHlbillty  for  aril  ap- 
pMit  in  th*  Wmeh  trial*  o<  Captain  DrtTfaa 


and  M.  Zola,  whaia  the  opiaionii  of  eminnit  m- 
•tab  TO*  invokad  to  oronrhalm  the  tribnuL 
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1 19(4.  MwlpbMMlPoUcToftteRak. 
I IM7.  Upialoa  M  to  SMitr,  4Manfah«i 
1  TalM. 


To««  n,  OPIKIOlf  BULl.  AmiED  TO  »U»DRT  TOWCS. 


JMMT.  Hmmi  (a)  CgaliMf  ottLm  Dot*. 

li«  aM  tiM  Uk*).         •"»»«»«««- 
I  IMS-  OmwbI  Priadpl» 
t«*ml  (UiMtioB,  UotWa,  PBrpoi,,  Fwltagli, 
«lL'J!?*!l^'.  ?"'•  «»'  T«rtlmonW  Kaowl. 

ti-Viwid.^'  D«>l~«ioo.  of  hunt.  dto. 
,  J '••»•(»'  Twtimoor  to  th*  VmbIbc  of  > 


i 


IMO.  niMofy. 

IMI.  TImoi;  ud  PaiicT;  la  miml 
JMl  8«.:  U«d  tokii  ^SSSil  Do. 

I  IMS.  8toto  of  th*  Uw  la  th*  Vuioot 

hnon.1  iDJOfiM,  Al«MlMi  of  CoBtiMt,  .te.)!^ 

3.  IiininuMc-Wsk  (Tnnrim  or 
IIM.  Prioeiphb 

i  Condoot  (iiMladiaf  Omn, 
■blMMs,  Saf atj.  and  tha 


Uka). 

Il»4(.  Hirtotjr  aad  OwMml  Priadpla. 

f  ISM.  UiKrindnaiiaaa  m  to  Otiwr  Pr<n«<. 


cbJT 

Tnito. 


CbinctOT,  ProAMiaaal  8km,  and  oHmt 
IKSI 


Apalieatipa  of  tha  Priaeipla:  Tali. 

i  IIS3.  Fonign  Uw. 
ni.'.*"- Ji'~'*  '^f*^'  ■•  '"oItW  (i)  «, 


•df*.  dMafabt 
..i  1*71.  AoM 


?,:S!r-!?-?.-'«"»'T?  i*w. 


imi.  8mij»:   Rnb  for  BxpUtaia*  awar 
T.  Swidty  «i9l<M. 


I     I'WS.  inaeanaa^wTopieiofTtotiBiony. 


«  S!?''!Si  ^'i*"  •»•  Meet 
rJJ2iL  ^S1?***T?'^*P*«^  SiM,  Weight, 


1.    Butftjr. 

.gland  there  never  h«l  been  any  question  that  the  opinione  of  lay  wi  ° 
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MOted  MmMlf  aa  having  had  aoqiwiuUnM  with  and  thattfon  obaerv«t,o .  i 
.  UaUtor  o,  an  «««ri  P«o«  whoaa  ^itj  wa.  in  quaaUon.  w.  wh^rerl 
tha  witnaaa  had  tha  fmidamanUl  taaUmonial  qudiiioation  of  permmni  oil/ 
nation  (aato.  ||  M7.  689)  no  on.  thought  of  objwti.  on  thV^^or.  ofThJ 
Opinion  nilft  Thia  plainly  appau.  in  tha  long  liat  of  triala  in  whi.  h  ',1 
taitimonjr  waa  iMeivad.'  llonovar.  whan  tha  Opinion  rnla  began  to  k.  .1,! 
?^  ".•"*  formuUtad.  in  tha  laat  part  of  tha  1700a  and  tha  aarly  part  of  tl,t 
1800a.  the  judgaa  and  tha  tmtiae-writen  oonatMitlj  named  thu  Buhjct  an 
one  upon  which  lajr  opinion!  were  alwaya  and  nnqneationably  nceive.1' 

In  the  United  Sutea,  howerer,  when  tha  phraae  -mm  opinio,,    ,, , 

opinion  not  reating  on  obaanred  daU)  "  ia  not  evidenoe."  cam.  to  be  distorted 

nto  the  phraa.  -opinion  ia  not  evidence  "  (anU,  f  1917),  one  of  the  hm  ,ub. 

jecU  to  come  up  for  conaideraUon  waa  that  of  aanitjr.    Th.  ruling  « j.irh  I,.„t 

moat  aid  to  th.  donbt.r.  (and  probably  the  eariieat  ezdnding  ruling)  w«,  1,1 

•tood  by  thoae  who  relied  on  iu  authority.*    Aa  in  ao  many  of  the  earlv 
rulinga,  -he  nodon  at  tha  baae  of  it  .was  not  the  modem  noUon  of  opinion  „, 
" inference,"  but  the  old  one  of  opinion  aa  "  belief  having  no  obwned  data  to 
•upport  It"  (anU,  |  1917^    However,  it  aerved.  whether  rightly  or  «ro„«lv 
undcntood.  to  raia.  the  donbt    Spe«lily  th.  controveray  apnad ;  an<i  ,„<,ner 
or  later  every  Court  had  to  face  the  objection  bawd  on  the  Opinion  rule 
Generally,  the  view  favoring  admiaaion  pievaiM  ;  the  gnat  law-makino  «„d 
argument-fumuhing  prM«i.nt  for  th.  eariier  ruling,  bang  the  oni«i„„  „f 
Mr.  J.  Gaaton.  in  Clary  v.  Clary,  in  North  Carolina,  in  1841.«  and  for  the  more 
rroent  ruLngs,  th.  opinion,  of  Mr.  J.  Dc.  diaaanUng,  in  Boaidman  v  Wood- 
man, u  New  Hampahire.  in  1866,«  and  of  Mr.  J.  Foater.  in  Hardy  v  MerriU 
m  the  aame  court,  in  1876.»    The  opinion  of  Mr.  J.  Do.  aucceeded  in  briiuf^ 
ing  about  a  change  of  hmrt  in  hia  own  Court,  and  ia  th.  araenal  of  argumentl, 
to  whoa.  auppliM  it  ia  chiefly  du.  that  the  Court,  of  the  country  are  tinlay 

Mi.  «m1;«  .  mi  aStei*.  tIi^t  M  •  i2Sr     ''iLf^.  "•'i  '^"f^  '»  EngUi.Twh.ri  «7 


--,  1746.  Bnuhhaw'i  Trial.  I.  How.  St.  Tr 
4ISi  1760.  Rail  Farran'  Trial.  19  M.  M8-tU. 

f?!!?;, "!?'.  "^'»"  "  •'<'"'«••  I  W.  BL  864 
(Lord  Maaafcld)  j  179  Fri»h'i  Trial.  »  How. 
8».  Tr.  SI3-SI7,  pamim ,  I7»t.  Attomv-QMaral 
f •JE?^*'^'  ?  .?'%.S'*t  C.  <4,  ( Lord  f  barlow) ; 
!!55*  ^Md't  Trial,  V  Bow.  St.  Tr.  ISM 

laof.  wuii  Trial,  n  id.  iia,  laoa,  Woirf  ,.' 

Hamaiarton.  9  Vat.  Jr.  US;  1612,  Balliacham'i 
9!^  ,^""^  .5:¥*f^»  *•*;    •»>«.  lowl«r"a 


Caae.  ib.  309;  IM?  MiliqBii  'ot'Loni^m'l 
»;  1»H.  tay'a  Caaa.  I  Uw.  Cr.  C. 


Caae,  ib.  435, .  „,  .  ^„^  .  ^w  w  ». 

Uti  »'".<^on>'»  Caaa.  Anaaal  Raaiatar  I09i 
IM7,  B.  r.  Oopda.  7  A.  A  B.  536.  SS6;  1837 
Wrijht  e.  Tatham,  lb.  314,  369.  865.  873.  384 
8.6.  401 ;  oo  appaal  in  5  CL  *  F.  698.  713. 
719.  790.  714.  7I§.  738.  788, 746. 784, 789  (in  thia 
«aa^  tha  baaitatioaol  Mr.  J.  CcUMgi,  at  p. 
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l^'^'ii  *!•  ?•  ••*-'»♦•  ♦  »»•  Tr.  ».  •.  4«^ 
5%.*  ^-  *  F-  *»••  »♦'  (D«"»>M,  L  C.J: 
"Thara  ma^  ba  eaaaa  whara  nadiral  tMtimosr 
ma»  ba  Maantial ;  bat  I  eaanot  ifpee  with  th* 
notioa  that  ■oral  iaaaaitr  can  battrr  l«  jiidrnl 
of  br  medical  bmb  thaa  by  otben  ") ;  l  M3,  R  r. 
MTfttaghtoo,  4  St.  Tr.  a.  a.  847, 909  ff ,  l  Towm. 
W  Tr.  354 ;  1843,  Bowman  ».  Bowman,  1 M.  t 
SS?.-  •?.'  i  '•*'•  ^  '•  Hifginaon,  I  C.  &  K.  IM; 
I89S,  Aitlwa  V.  UcMaekM,  App.  Cu.  310. 

■  Some  axamplaa  win  ba  fonnd  anif,  { 1917. 

■  8  Mam.  38a  There  waa  an  earlier  one  In 
i~  f?^  J-*'  <^'»^  »•  IJnctln,  3  MiN.  JJ7j 
bat  h  ia  little  dted. 


«  Aa  noted  Bear.  1 1988,  aoder  MaMchnNtti. 

*  llradellNL 

*  47  N.  H.  144. 

*  88  V.  a  laa 


N IfSS.l»78] 


8ANITT. 


•  I9S4 


(or  comet  iwnoning  and    ood  mum  .«\!1'    •  ^         ***  *"""'  '•«'*>'/ 

t«tfcd«uiictk».  which  .triidi.Z«  ST, T '"  •*""•  **'•"'**'  •"«•  '«»- 

diction.,  noubly  In  N.w  York  _  Zin^H        "^"7  "PP""^  *"  «"»''  J""- 
«d  would  nJr  h.v  lln  imidnS^^^^^^^  -'^f  ""'^  »°  -»"»•. 

once  or  twioe  jmitMU.  procUd^  o„  ,il  ?  . "  ^^  '""""  •"""'y-  "^  only 

ia-nity.    That  question  bM  .l,ul7  „„.T!         ,    ^  ^  ^"'^  °'  "'"'y  »' 
l«.n  either  ignoiil  or  ^J^TjZu*      '  '^  **"  •"'"•""'«  i'^' 

i  l!'-*4-   PtUiolirt,  „d  Mi«,  o<  th.   -J.      Th- 
WM  .uually  baaed  upon  precedent  and  thaUuu\^V*^  ■^'^  Mlunon 
m,K.r  than  upon  pScipK^ritL'^'rii^^^n':'' l"ff ""  ^ 
tepn^eou  perhapa  the  cleareat  aiguaent:  *'  ""*'"«  »*•'"«• 

cli«.i  of  mea,  and  tli*  eTidaiHM  or  ment^n^^  V^  »o  ali  bjr  U..  inttrcoui..  of  .11 
f.r«  the,  fan  „„de,  eh,  obr:jKlr;«SX''2'!;.'i'r'*'^  '•«""'•«> 
UMN.  CM  d.«:rib.  or  relMa.    T'  „  mnerallv^IT A     J^  ""*  character  which  wit. 

The  argununt/or  admurion  ia  of  two  aorU  •  thu  H„t  i   a-     »  o 
the  principle  of  the  Opinion  rule  Za„«J  ill  ^l"  ^^^  ^  *°*  t^"' 
qae.tion;  the  «KX,nd^inu  out Ve^tL!?  f''' '''^'''°•^  °'  ^^^'""''y  *« 
eluding  it,  and  al«,  JL  tit  in  anT^tK      7'"""'*  '"""'^'^  '»  «" 
(1)  The  a,K„me„t  fro?;:ind;,ri.7„.^tS:       •  '«"'"?"'»'«  -thing. 

tJiSrof'ii"jr^j  ,f X;:^^ '",  ^•■r  »"-• "-»'«-.  that 

•-;^-Boo.andy.tf.w.ifa„-o?rn^'r::-rZ^^ 


Jiyrt  to  ihi.  gnti  jurtm  «•■«  5ii?^.I!i 


I«cidT5in  M'i'*T?'  '!?"»»*"  •»"  •*•»  col. 
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dUtinot  fMts  that  wraM  anabto  tham  to  proaonnM  •  daoSiion  ttMnon  with  reasonable 
MHormiMi)  of  itt  truth.  U  the  witnaH  may  be  permitted  to  state  that  he  has  known  the 
individual  for  many  yean,  ha*  repeatedly  conTeraed  with  him  and  heard  others  convenie 
witii  him ;  that  the  witneaa  haa  notieed  that  in  theae  eoavanatioiis  he  was  incoherent  and 
ailly ;  that  in  his  habits  he  waa  oocaaionany  liighly  pleased  and  greatly  vexed  witlmut  a 
cause;  and  that  in  his  ooudoct  he  waa  wild,  irrational,  extravagaut,  and  crazv,—  «faa( 
would  thia  be  but  to  decUra  the  judgment  or  opinion  of  the  witneaa  of  what  is  incolit^reut 
or  foolish  in  eonTersation,  what  reasonable  cause  of  pleasure  or  reaentment,  and  what  the 
indicia  of  sound  or  disordered  intellect  7  If  he  may  not  testify,  but  must  give  tlie  sup. 
posed  silly  or  incoherent  hnguage,  state  the  diJgTeea,  and  all  the  aooompanj-iog  circum- 
stances of  highly  excited  emotion,  and  specifloally  set  forth  the  freaks  or  acts  regarded 
as  irrational,  and  this  without  the  least  intimation  of  any  opinion  which  be  has  lurmed 
of  their  character,  where  are  such  witnaaaea  to  be  found  ?  Can  it  be  aupposed  tliat  those 
not  haTing  a  special  intereat  in  the  subject  shall  have  so  charged  their  menioi iea  nitb 
those  matters,  as  distinct  independent  facta,  aa  to  be  able  to  pieaent  them  in  their  entirety 
and  simplicity  to  the  jury  ?  Or  if  such  a  witneaa  be  found,  can  he  conceal  from  the  jury 
the  impreasion  which  has  been  made  upon  his  own  mind ;  and  when  this  is  collected,  can 
it  be  doubted  but  that  hia  judgment  haa  been  influenced  by  many,  very  many  circum- 
atancea  which  he  haa  not  communicated,  which  ha  cannot  communicate,  and  of  which  he 
himself  is  not  aware?" 

1849,  Chilton,  J.,  in  Sorrit  r.  Stale,  10  Ahk  778 :  "  Does  not  even  a  casual  observer  of 
mental  phenomena  fully  recognise  the  impossibility  of  communicating  to  another  the 
facts  and  almost  numberleaa  minute  citcumstances  indicating  a  morbid  action  of  the 
brain  and  consequent  mental  aberration,  the  main  force  of  which  may  consist  in  some 
peculiar  eharacteristic  which  none  but  the  obserrer  can  fully  appreciate?  The  jury, 
unlike  the  witnesses,  hare  no  knowledge  of  the  condition  of  the  accused  from  penonal 
obserration.  How  then  shall  they  be  placed  in  poesesaion  of  tlioae  mysterious  and 
indescribable  phases  which  insanity  wears,  which,  though  they  make  a  correct  ami  vivid 
impression  upon  the  mind  of  the  obserrer,  yet  loee  much  of  their  force  by  attempted 
description  ?  Must  the  prisoner  lose  the  Iwnefit  of  such  testimony  altogether ;  or  shall 
the  witness  be  required  to  fnmiah  aa  well  aa  he  may  a  pantomimic  delineation  of  the 
wild  look,  the  vacant  atare,  the  unnatural  gait,  the  diatorted  countenance,  the  idioiio 
laugh,  aa  well  aa  the  nnmberleaa  caprioea  and  auddeu  and  apparently  causeless  exhibi- 
tiona  of  joy  and  aorrow  ?  Were  such  the  law,  the  force  of  the  teetimony  would  be  made 
to  depend  upon  the  powers  of  the  witness  for  imitation." 

1860,  Dot,  J.,  in  Boardmm  t.  Woodman,  47  M.  H.  144:  "From  the  nature  of  the 
subject,  it  cannot  generally  be  so  described  by  witneiaaa  aa  to  enable  others  tu  form  an 
accurate  judgment  in  regard  to  it.  .  .  .  The  q>inion  of  an  unprofessional  witness  is 
competent,  not  because  he  can  give  no  deseription  of  the  appearances  which  indicate 
sanity  or  insanity,  but  beeattsa  ordinarily  Im  cannot  give  an  achqnate  descriptbn  of 
them."  > 

(2)  The  aignraent  from  practical  policy  is  thus  stated : 

1800,  Dot,  J.,  in  Boardmam  t.  Woodman,  47  K.  H.  144  :  "To  ask  a  witness  on  such  a 
trial  whether  Misa  B.  appeared  peculiarly  or  atrangely,  waa  aubaiantially  to  ask  whether 
in  the  witnesa'  opinion  she  waa  inaana.  The  appellant'a  witneaaaa  were  allowed  to  textify 
that  she  i^peared  excited.  It  is  soma  tonadation  to  reflect  that,  where  the  refinements 
of  the  law  attempt  to  enforce  a  rule  not  based  upon  reason  or  principle  or  the  common 
experience  of  mankind,  it  is  nsually  found  impracticable  in  ito  application  to  the  detail 
of  a  trial.*    Bat  this  eonsofattion  is  diminiabed  by  the  fact  that  awift  witnesses,  however 

*  The  followiag  are  also  leading  opiiiions:     r.  Pike,  49  N.  H.  414;  1853,  Parker.  P.  J,  ia 
189.1,  Hempstaad,/..{nKeU/'sHcini;.HcGnire,     DeWitt  i>.  Barley,  IS  Barb.  554;  185.%  Deuio, 
15  Ark.  «0I ;  1864,  Campbell,  J.,  in  BeanUen     J.,  in  DeWitt  *.  Barler,  •  N.  Y.  3S9. 
V.  Cicotto,  IS  Mick.  489 ;  1870,  Doe,  J.,  bi  State  *  As  was  concedetf  by  Colt,  J.,  in  12'  Urn 
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1876.  Fort*-,  C.  J.,  in  Hardg  r.  UtrriU,  66  ».  H  260  •  «  W«-  i«.       .      _. 
tkt  might  »«7  pwb.bly  b.  e^Wtod  in  wyWri  wh«»  ^M     " '"Hrin.  •  >c«n« 
nUi.    Om  witaMM  Mn:   -Ha  did  not  .^L.  .     .      ^MMchiuetU  rale  pre- 

.r.rr  well.' «,. .  \^zSL^XT^.^^'i;\^j^r'  '^  "•"'^•' 

»bti.quit.i.gul«r,-thi,t  U  yo«r«into2^    Now  Ull^^       k?"  »>V«y  th«t,- 

jwnelf  like  •  leusible  nun.  Now  tell  the  int  -k  .u^ ,  '  ^'-  ^^^'^^  you  "oquit 
^nd  miud.'  .  I  object,'  thunde«  Se  ^^^iT^  ^T  '"  '""'  "P'°*"»  •»•  *••  'h«  of 
ti.aod«,  the  oppodSl  J-S    'Colt  T-ow  S^^ltu  ''  ""J"^.' 

pU«»h  .  qneetlon.' .  .  .  The  witneM  b  eoSndl  Th.^  """'*  ''"'  "  °"*^  *° 
bod;  U  confounded, -except  thoee  who  T^a2?^.u       ^'^  *"  "on^ounded.    Every. 

oeataldisewe,  and  that  'WMual'  or  •  natural 'i!^  ^^  nnaoundneee,  i.  not 
Whether  it  i.  .nch  condition  or  not  L  .  qu^ln  thJ^l^l^Tw"'  "'•"*^  '"•"''. 
do*  of  the  Men.  which  I  have  dewribed  noT  a  ™f  f^'T  ^  '*"'•'**•  •  •  •  At  the 
moat  being  di.g«ted  with  thi.  «h7bWon  3  U.e  Uw  «  ^  i^'ir*,  ""f"'  ""  ""^ 
tkit  igooring  all  legal  ideas  detdda.  nn«»  .  j-.:    .•  *  •'•**"'  **'  "rbitraiy  rulee, 

by  bU  witnee.  that  a  tUtrtor  '  appe«^  ,^Sw  n^l^r  J^  ^'^''f -^  '*""  P"'*^  *°  •'«'' 
to  ofcr  the  testimony  of  anoft^n^Thil  °K  i^!.  u**  '**""•*•  "•"  '^^"*  P^J 
mi«i'?  ...  The  .uilrtion^tl  phS^l^i''':hS    *  fP**"  «?  »«  '»  hi.  rigit 

I«-«l..ndth.tin  which  it  cannot  be^Td"  St  n":"!  '"/P  "'?"  ""y  ««  «" 
DO.  whim  of  the  Court  Such  an  arbitrw^H  «  ,  I '?«''  Pnnciple,  but  on  the 
i.  -hich  toexpw..  «,  MdJ^l^^S^^JLTrt  ^  f  """T  "'  "'^««  «'  '•"»• 
ti- given  u.fVbrtt.r  iZ^T^Zl^^^^^^^  ^T^^l'  •  *•"«  "'  P^<"" 

to  bring  it  into  coDtwnptW^*^  *  ^'^  *»""*"•  "°*»'*»>J  «'  the  law  and  ciJoulaUKi 

pnnciple  is  an  unsound  limitation     Now  th«  nW#  «  ij  *      .       '  '*"'  °" 

of  this  misconceived  requi^^^  h«°W  S^p^t  C  *S""" 
nnmber  of  juriadiotiona  th«  nn..w^»  .«.  «      j      *^V^*  ""P'^J  "no  »>»  » 

«■  "It  i.  inpcMiUe  to  pi«veo»  witoeM. 
faj.  having  oi^SS.  or  to  taS,  Z^ 
•M  te«r»m  aniwen  n  a*  to  have  no  f^I^mr^ 

"7.  »re  iitated   becaan   he  hai  foniMdan 


«w  «iiiicU  by  the  learned  jodge,  eaTkUttar 


OwrtaM, ,.  Blanton,  M  Tex.  Si  '    •'^' 
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in  the  othen  it  does  not  exist  in  practice,  bat  has  not  been  expressly  passed 
npon. 

§  1936.  AttMtliic  WtewMSS  to  Willa;  thalr  OpliiioiM  always  ReoeWed. 
Whatever  the  result  of  the  cootroversy  as  to  lay  witnesses  in  geueral,  all 
Courts  have  preserved  the  traditional  practice  of  receiving  the  opiniuus  of 
attesting  witnesses  to  wills.  The  theory  that  the  law  had  provided  thU 
preappointed  testimony  for  the  express  purpose  of  securing  witnesses  to  the 
testator's  capacity  as  well  as  to  his  signature,  as  well  as  the  unquestioned 
practice,  prevailed  over  any  theory  that  the  judges  might  have  as  to  tiie 
bearing  of  the  Opinion  rule.^ 

§  1937.  Oplaloa  aa  to  Sanltji  dlatlmnlahad  from  Opinion  as  to  Testamen- 
tary or  Crlaainal  Oapaoity.  Opinion  as  to  sanity  and  opinion  as  to  general 
testamentary  or  criminal  capacity  are  entirely  distinct  The  latter  sort  of 
opinion  is  inadmissible  (when  it  is)  because  a  question  of  law  may  be  in- 
volved, and  witnesses'  conclusions  are  not  needed  on  such  points.  Rulings 
excluding  such  opinions  {poat,  §  1958)  may  well  coexist  with  rulings  re- 
ceiving Opinions  as  to  sanity. 

§  1938.  SUta  of  the  Law  In  tha  ▼arlooa  Jniladlotioaa.  Of  the  state  of 
the  law  in  the  various  jurisdictions,  it  is  enough  to  note  in  general  that  lay- 
men's opinions  are  to-day  everywhere  conceded  to  be  admissible,  subject  to 
local  qualifications  and  quibbles.' 


1  The  fact  to  that  the  atteeting-witneis  ex- 
caption  obtained  eren  ander  the  old  aenee  of 
"  opinion  " ;  i.  *.,  thaw  wlioee  names  were  nib- 
■nibed  wen  called  and  adud  ae  to  (I)  tlia 
czeeotion  of  the  will,  and  (2)  the  testator't 
ioandncee  of  mind ;  and  it  wai  not  neceesaijr 
to  ihow  befotehaad  that  they  had  intimately 
obeerred  him  or  even  known  him  at  all ;  thiu^ 
their  judgment  might  be  "  laert  opinion,"  i.  <. 
belief  not  founded  on  any  obeerred  data;  yet 
it  would  be  received,  by  way  of  exception;  the 
aathoritiea  are  ooUected  aiil«,  |  689. 

t  Under  each  juriidiction  compare  the  caeea 
dted  mte,  f  6S9,  and  }»•(,  |  1>M:  Alabama: 
A  few  early  raling*  exdaded  lay  opintoas,  ex- 
cept thoea  of  attesting  witueaeea:  ISIS,  State 
r.  Brinyea,  5  Ala.  S43,  waiUi;  1B4S,  HcConry 
V.  Hooper.  IS  id.  SIT;  IS4S,  Watami  v.  Aader- 
ion,  IS  id.  SU  (lay  witneeiea  were  by  afcrea- 
meat  aUowed  to  testify) ;  1890,  McAllister  v. 
State.  17  id.  497,  staiWe ;  hot  the  later  and  now 
estebltoked  doctrine  admits  them,  with  the  pro- 
riso  that  the  facts  (or  observed  data)  must  be 
stated  in  connection  with  the  opinion:  1845, 
Bowling  V.  Bowling,  8  id.  Ml ;  1848,  RobetU 
V.  Trawiek,  IS  id.  84 ;  1848,  Bembert  •.  Brown, 
14  id.  367  (which  seems  to  be  caHra,  but  really 
only  requites  that  the  witness  shall  not  expnos 
his  conclusions  without  the  grounds  for  them ; 
the  opinion  does  not  lefer  to  Bowtiag  v.  Bowl- 
ing) ;  1849,  Norris  0.  State,  16  id.  777 ;  1894, 
Ftetey's  Ex'rs  v.  Florey,  24  Id.  147;  1894, 
FoweU  ■>.  State,  99  id.  27;  1899,  Stabfae  v. 
Houston,  S3  Id.  964;  1860,  St  Carmichael,  S« 
id.  617;  1861,  Fountain  v.  Brown,  38  id.  79; 
1889,  Ford  If.  State,  71  id.  S97;  1899,  Yar- 
biaagh  ».  State,  109  id.  41,  1«  80,  798;  1900, 
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Dominick  r.  Randolph,  194  id.  557.  37  So.  461; 
1901.  CwldeU  v.  StatM  99  id.  97, 30  So.  76 1"  opiu- 
Ions  affirming  sanity  may  be  beaed  cm  »  mere 
negation  of  annatural  or  pecoliar  cundnct,  with- 
out a  spedlicatioB  of  fscts");  Arkaiuas;  Ur 
opinions  are  received :  1 855,  Kelly's  Heirs  r  Mr- 
Ouice,  15  Ark.  600;  1860,  Beller  c.  JoneM.  ■>■>  i,l. 
99 ;  1899,  Shaeffer  s.  State,  61  id.  245,  ii  S.  W. 
679  ("not  admtosible  until  it  fint  Ik  bIiuwd  br 
his  own  testimony  that  he  has  infurniation  od 
which  it  can  reasonably  be  based");  1898, 
Graen  c.  State,  64  id.  993, 43  S.  W.  973  (after 
stating  the  grounds) ;  Califvmia:  Lay  opinions 
were  for  a  long  time  treated  aa  adiniN'ible 
withoat  aaaliflcation:  0.  C.  P.  %  1870,  par.  10 
("the  opiuioa  of  a  aubscribing  witneaa  to  a 
writing,  the  validity  of  which  \*  in  diapote, 
respecting  the  mental  sanity  of  tlie  signer ;  ami 
the  opinion  of  an  intimate  scqnaintauce  retpect- 
ing  tne  mental  sanity  of  a  person,  the  reuoo 
for  the  opinion  being  given,  are  admiaMhlel ; 
1880.  Estate  of  Brooks,  94  Cnl.  474  (ret,  in 
Estate  of  Toomes,  ib.  913,  the  puint  wan  treated 
as  unasttled);  1881,  People  v.  Wredeii.  59  id. 
393;  and  the  mliiiga  collected  ante,  §  689;  but 
later  rulings  ignore  this,  aiid  appear  to  have 
veerad  over  to  the  Maasschattetts  distinction 
[infra),  admitting  only  an  opinion  a>  to  tha 
ratiooalitv  of  specific  acts :  189.5,  Wax's  Estat^ 
106  id.  343,  S9  Pbc  694 ;  1898,  People  ■>.  .\r- 
rif^ini,  121  id.  123,  94  Pac.  591  (whether  they 
saw  "anything  strange  or  pecniiar"  in  tha 
aeceaed's  manner,  allowed);  1901,  Keithle;'! 
Estate,  134  id.  9,  66  PSc.  9  (whether  a  penon 
appeared  rational.  aUowed);  CotttMa  {Da- 
tnl):  IWS,  Taylor  v.  U.  8..  7  D.  C.  App.  !7, 
34  (admiasiUs.  IbUowing  Ins.  Co-  t>.  Lstlinp 
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8W..  31  Id.  466, '1836,  Frii.il  ,"R'e2"'i?,r- 
r«,  731;  1895,  iowd«n  v.  Achor  9?ld  J«' 
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frn'SUri^'^r'""  «»  »  ■n**^  'lis?: 

Watr  tb«m .  iMo    iT!i         ^^**  ■""»*  »f«)m- 


^^  o?  CO    i'nn'S';te'Siir'789? 
Welch  r.  Stipe.  95  G«.  7(18  n  ai"^L    '"*• 


S.Tenn  ».  Z«ck,  55  id.  30  Tji  w  xn?  V  ""• 
PWW  by  the  facM) .  Tggj  8mi;i.  °*  ^T"^ 
Kttom,  5?  id.  736, 1 1  N.  W  664  .^'ijT''v""='"?- 
Will,  78  id.  86  33  N  W  .tVr;  '"^'NonMn'. 
Winter,  lb.  ^.%  kw  V!T'^  \^**^  "• 


Welch  r.  Stine.  95  Ga.~£L  88  ^"J^n  ',!??• 
htNt  form  oA.  t«t  i, -"ftTfow  ^h.'!P  ■"•'"' 

•ppottonity  of  Io«nW  «»  fJS  n^n^h    I? 
the  opinion  i.  pnxHaSdTbut  it  m .f^     *"''' 


man  tend   to  .nnnili  7kJ^.. '-'^»  ?""». «»««« 


mnn  tend   to  enDDori  Th.      •""  ?""  "«*» 

Si irio=" ""'-T-' "o. '-  Edition  .„  r- !r "  ^""^"^  *vr«S"N.t"';"S6V 


.^B»..,h;„r„C];hr„'itMK 

^Z'llT^  •»'  o««rv.tiSn  n^l'uiS^ 

ii^h  'ot^i^  s?rr„o''p^Hr."K'^ 

DDOB  whii'h  it  —»  !_"  .  .  P"*""'*  theory 
?P  wnitn  It  can  be  reeeived  in  eriileuM  "/• 
/ft»oii;  Lajr  opinion,  hire  mlw...  SH.       .    .'• 

««  .oompMj,  them,  «innot  he  told^SS^ 


JU    id.    643,    87"  NW  "««■."■*- "■""  T     • 
Jider  the  erroneons  iinnM«j„.  .u...  Tr 


Cm^\™  !L    .  f"°?<>™»  impreeeion  thnt  the 

Kr.  18-  1894    v..    '  LJ'^t,  ,'««''    I'oote,  81 

IKOC^  Abbott  ..  Com..J1d.-.  5J  8  W  ?m: 
fi?""«"",-  8».  Stote  ».  Coleiiu..  87  U.Tn' 
MI,  «»»  (op.n,on  in^Jmi-ibl,  "wi^t  d,^" 
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[Chap.  UVI 


m 


lag  th*  tMf");  IMl,  State  *.  Smith,  106  U. 
3.1,  SO  So.  MS  (opioioa  MtmiMiU*  wiran  tb* 
lUta  (or  H  >n  Mated) ;  Maim  :  Uara,  foUowing 
th*  MMMebnMtM  doirtriiM,  tor  opjahma  («h 
c«pt  thoM  of  Mteatiog  wSicmmsJ  wan  •zcladad ; 
I  SSI,  Wan  *.  Wai%  S  Ma.  ftS  (asdading  aran 
madical  teatinoar) ;  ISSt,  Wyawn  *.  OooU,  47 
id.  139;  1870,  RobiMoa  v.  Adaow,  St  id.  410 
(aegatira  opinion,  that  "  ha  obwrrad  nothing 
paenliar,"  hald  not  to  ba  axdodad  b;  tha  rala) ; 
l«S5,  Fajatte  «.  Chaaterrilla,  77  id.  S3;  Uarf- 
IcHd :  Lajr  upioion  waa  originally  admittad  with- 
ont  qaalitcation :  IS44,  Brooke  «.  Banj,  S  Gill 
tS;  and  thii  apnuautW  itiU  obtaina  for  attart- 
in«  witaeiaaa:  1877.  Williaina  *.  WiUiama,  47 
Md.  Sas ;  bat,  ai  to  othar  lay  witaaaaei,  tha 
raqairement  appliaa  that  tha  facts  obierr«<i  mut 
accompany  the  opinion :  1848,  BiooIm  «.  Town- 
(hand.  7  id.  17 ;  ISftS,  StewaM  a.  Radditt,  3  Hd. 
78;  1854,  DurMy  *.  WarSald,  7  id.  78;  18«k, 
Waama  *.  Wevn*.  19  id.  344;  18S7,  Higgina  a. 
Carlton,  M  id.  137 ;  1879,  MTaten  «.  Wataia,  35 
id  MS;  1877,  Williama  a.  Williiuna,  47  id.  396; 
1889,  Chaae  v.  Winana,  59  id.  489,  tmbit;  1901, 
Safa  Uapodt  *  T.  Co.  v.  Barry.  93  id.  580, 49 
Atl.  401  (opioinn  inadmiaiibla  nnlaaa  tha  witneaa 
iint  ao  atata*  facte  that  it  may  be  aeen  whether 
hi*  conclnaion  "  haa  any  relatioo  to  or  can  fairly 
be  aaid  to  be  dependant  on  them");  1901, 
Braaheara  v.  Orme,  ib.  449, 49  AtL  690  (iiimilar) ; 
1909,  Joaaa  v.  Collins,  M  id.  403,  51  Atl.  398 
(whether  the  witness  "had  oliMrved  anythinz 
that  indicated  a  lack  of  mind  or  of  noderatano- 
ing  on  his  pan,"  allowed ;  a  sabacribing  witness 
aud  a  physician  may  express  an  opiaiou  without 
first  reciting  the  facte  obsarred ;  rearea,  J.,  disa. 
on  the  latter  point) ;  J/oMoeAiuetts.-  In  thia 
jurisdiction,  the  /dub  et  trigo  wuUi,  and  for  long 
the  main  aapport  of  tha  error,  there  appear  three 
distinct  atagea  in  the  progreaa  of  doctrue ;  first, 
a  groap  of  eariy  rnli^ga,  extending  down  to  the 
second  quarter 'of  the  ISOOi,  and  dominated  by 
the  older  sense  of  "opinion"  (ante,  |  1917)  aa 
"  belief  not  iestiu|j  on  poaonal  obaarTation," 
excluded  "  mere  opinion  (unleaa  from  attesting 
witnesses) ;  bat  did  not  exclude  the  cpiniona  <n 
those  lar  witnesses  who  spoke  from  personal 
observation  and  were  ready  to  show  that  they 
had  anfllciently  obserred:  1807,  Chaae  v.  Lin- 
coln, 3  Masa.  9ii7 ;  1807,  Poule  ».  Riebardaon,  ib. 
330  ("other  [than  anbacribing]  witnaaaea  were 
allowed  to  testify  to  the  appearance  of  the 
testator,  and  to  any  particnbu  facts  from  which 
the  state  of  his  mind  might  be  inferred,  hot  not 
to  testify  merely  their  opinion  or  judgment ") ; 
1808,  Buckrainster  v.  Ferry,  4  id.  594  r  Two  or 
three  witneasea  [not  ankaeribing  oneaj  were  of 
opinion  that  the  teatator  waa  much  broken  and 
Terr  forgetful  about  the  time  the  will  was  made; 
and  they  testified  particularly  to  sereral  slight 
instaucea  of  a  want  of  recollection ") ;  1811, 
Uathom  v.  King,  8  id.  371  (physiciana  preaent 
at  a  deathbed  were  '  allowed  *  to  gin  their 
opiniona,  after  stating  the  &ctt  supporting 
them);  1819,  Dickinson  v.  Barber,  9  id.  999 
(phrsicuuis  who  gare  mere  opinions,  stating  no 
ncbi  obaerred  by  tiienuelTea  and  predicating  no 
hypotheaia  of  others'  testimony,  were  excluded) ; 
18'J7,  Needham  r.  Ida,  6  Pick.  511  ("mere 
opinion*  of  other  [than  mbacrifaing]  witaeaaea 


eoapatant  arideaee,  and  were  nni 
entitled  to  aar  weight,  further  than  thrv  wen 
•upnorted  by  the  facte  and  cirenmstanreK  i,r.n  «.; 
at  the  trial ") ;  next,  the  trae  meaning  ,if  i'„,i, 
r.  RichaidaoB  was  miaandentood,  ami  in  a  wrie* 
of  ndinn  tha  doetriaa  waa  eatablishnl  thai  i„ 
opinion  (in  tha  aaaaa  of  an  inference  frum  pet- 
""■!•'  ?*T^^  *"•*  ■;  •"  •  P"«oi.',  «,J^„ 
waa  iaadmissihla :  18M,  Com.  v.  Wjl^nn  i  Ora'" 
SS9;  1856,  Baxter  v.  Abbott,  7  id.  Tit    \mi 
Hnbbell  r.  BhmU,  9  Aa  900;   1861,  r,,.,)  „' 
Fairlianka,{b.51I;  I868,TownaBndr.  l'cn|«r<-iL 
99  Masa.  49,  46;   1868,  Hastings  r.  HiUer  ib 
695 ;  by  thia  time  the  New  Hampshire  deriKioiM 
had  become  familiar  to  the  profewidn,  ami  tbs 
anaoandnesa  of  tha  Massachusetts  dcKtriur  had 
been  frequently  pointed  out;  and  in  tlie  Um 
quarter  of  tha  iSOOa  comes  a  third  tuiec,  in 
which  an  effort  ia  made  to  conllne  the  unhulox 
rule  within  natroweat  limite,  and,  while  acliin«|. 
adring  ite  sway,  to  aT<AI  some  of  its  unfurtunaui 
eflecte;  in  the  f<dlowing  mliDgs  all  the  i|De»- 
tions  named  were  held  proper,  except  :ui  ntlipr- 
wi*e  noted :  1879,  Barker  v.  romins,  I  lo  i<l.  480 
487  ("  Did  yon  notice  any  change  in  his  imeUi- 
gence  or  nndeiatanJing,  any  want  uf  cuhereme 
in  hi*  remarkat");  1874,  Nash  v.  Unnt,  116  id. 
951  ("  ohaerred  no  incoherence  of  thought,  not 
anything  unusual  or  singular  in  renpnt  u>  hii 
mental  condition");  1875,  May  i'.  Bnullce,  Ml 
id.  418,  499  ("any  fact  which  led  you  to  Infer 
that  there  waa  any  derangement  of  intellect  "| ; 
18M,  Com.  r.  Brayman.  136  id. 439, 440  (whether 
a  peraoo  had  failed,  mentally  or  phvsiinllv,  at* 
certoin  time);  1886,  Cowles  v.  Merchants  140 
id.  381,  5  N,  E.  988  (going  bark  to  the  old 
strictness) ;  1891,  HoiJe  v.  Kan,  152  iil.  590,  26 
N.  K.  406  ("ordinary  bnsiueaa  capacitr";  bat 
thia  was  an  expert  opinion,  and  perhaps  waa 
conaidered  from  tha  wil|.capncitv  standpoiut); 
1891,  McConnell  v.  Wilde^  153  id.  4!I0.  36  V.  K. 
1114  (following  May  v.  Bradlcfi);  lt<92,  .Smith 
V.  Smith,  137  id.  389,  39  N.  E.  348  |  'whether 
from  the  generBl  appaaranoe  nf  the  teatamr  he 
conaidereuhim  capable  of  raakine  a  contract  or 
of  traasaetiug  important  business,'  excluded ;  fol- 
lowing "  tha  role  eariy  adopted  and  nnifnmilT 
adhered   to  by  thia  Court*');  1896,  Uphnie 
».  Warren  Cotton  Mais,  165  id.  487,  4.1  N.  ¥.. 
994  (tliat  "  he  waa  not  a  bright  bov,"  allowed ; 
note  that  other  caeca  iuTolving,  as  here,  injuria 
to  an  employee  aeem  to  be  concerned  with  the 
relerancy  of  the  fact,  and  not  with  the  opinioii 
mle) ;  1897,  Cterk  v.  Clark,  I68  id  MS.  47  N.  E. 
510  ("  whether  yoor  sister  has  failed  or  hai  not 
failed  in  her  mental  capacity  during  the  pait 
fire yeara");  1901,  Hogan  v.  Kuchen  llein,  179 
id.  MO,  61  N.  E.  57  (whether  a  testatrix  "knew 
what  she  waa  telking  about "  in  a  certain  utter 
ance);    1909,  Ratinn   >.  Jodge,   181  iri.  573 
M  N.  E.  904  ("  Waa  he  subj^t  to  deio^iiuDa 
or  hallncinationa  !  "  held  inipro|>er) ;  this  modi- 
fied resnlt  is  accompanied  by  a  decided  quali- 
fication of  theory,  closely  appr  >:i('hin|r  that  of 
the  New  York  Court,  hot  leas  lilwralin  fons: 
this  modification  (aa  put  forward  in  Nash  r. 
Hunt,  mpra)  admite    such  evidence  t»  doet 
not  inrolra  "an  opinion  as  to  the  condition 
of  the  mind  itaalf,  hut  only  of  ita  manifea- 
in  co>TaBiBtiA  with  the  witv:.*''; 
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•I*  <nt  <!•• 

'■  Stw,,  ib. 

■7  opinion  it 


ii  nnuilM  to  wmWI-       ."?  •'»,»"«ne« 

Dinui,  M  U.  3M,  4OT  54  v'  W  SS*,^''*''  " 
im. OCon«»  r  Midfa^M  ij^ '•'"1!") I 
K.  W.  101  (th»  witn«r«'n-.  «^  '"•■  'W,  57 

'nTw.  3M  (•imiii).  •,S2»^*'''M«. 

I».  108  iU.  410,  M  N    W   mtTP*  '•  "«*■ 
^'«V.'.•  '»^  .»1ui  J^.  Foli"^f.'^''»« 


'"^f  *•   «.   w.  a74*    *y *       v         *^'*»*«,    lo, 

•dmirtbta:  law  SUuTt"' I  ^Z. '¥'"««>''  •• 

M<*  kan  mm  Dml-M.  iit^i? 'J"  ""'r  Pmc 


rr  "hi,  lintel, „te!!?--'  "«»'>' •he P"i^ 

opinion  M  10  &  «Bi,y /r  ,Wn^!'„'''*  P"""» 
'"pw-ioB  Bind.  W,ri«^i?J°'  •!"•  "'• 

in  reg,ri  to  VhT«„,^P?"««».««»'««i  to, 

(«h«  Conrt  i.  cLJSSd  if  t^  '""  ul^'  "•»!» 
"0.  <li«ent.dlBTTi«JS^  "Mnibeii)  Mr.  J. 

J.  Doc  anio  dii«eD«»rin     *•■  f '.  '**  «»^  Mr. 
*••  npmtmt:  in  lar*  .?'  ■?:•  '"^  ""»•  ""It 

.Chief  J«Wi5;»  bnt  ta^  "r  jr  •P'»'»««« 
•»~  foMMr  i»JSi    .   opponent,  npudi- 


cte  beta)  J  1897,  HnUhJ;    v,  <"*"  ■»•«'»« 

conduct  lending  to  »lii,  h-  vSf  '^**  ■""• 
uitrDeo.)  not**«,  JS!dJ^'ii?i,  """^  to 

M3  (on  thU  point,  W'  itt£i  i!:if.  ^-  Y- 
oriaion  cites  fow  of  th»\^^  A?*".'-  »h« 
«.Cn«  «.d  .1.1.n'"aft;:,''aS?i- ••,^'i 

r-b^L-Tr  •-ed-.-i&'Sr^? 

Will.  »7  Minn.  S8I  7  79,  ?^  S"".'" 

'  Stite,  12  Mo.  »J4:  ISMpiU.m^?^'''" 
Bnipr,  46  id.  StS-  IS7«    rv«l_       „"'■'•  "• 

»*f  (only  the*r^  S«^d»iJi£  *"   ^ 
opinion;  pofDortlBBTnftlii^^.?™'*'*'  "»»  «h« 

ronclirfM  ,k2,,Si  Jt  r'T!2"  "»•  ^^ 
of  doctrine-  m  iWi.  *  °"  ?*•  *«iiiet  Mun 


Iff  a.  520. 49  a  Mr.  il?.'  i«2?^«^^""2"''^ 
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[Chap.  LXVI 


Mr.  J.  Denio,  ud  lb*  m^mttr  l*^  '^  ^• 

J.  MmOB,  Mut  thM  of  tht  •BiMBt   Ut.  P.  J. 

Parkw.  art  ImmUdc  oaiaioM:  lUS,  DtWitt  v. 
Bwl*7.  t  N.  Y.  W7  (b7  RucIm,  C.  J.,  JotuMon. 
TMgHl.  Owdiim,  Md  Hmmi,  JJ.;  agiUaM 
])Mio,  WUlMd,  Md  MofM,  JJ.)  i  (S)  MXt. 
•IMr  •*•  jmn.  Id  the  coatM  ol  tha  mum  Uliga> 
tkw,  tb«  origlral  doctilM  obUiMd  th*  ■ppu 
hand;  tb*  iMmbmhIp  of  tb*  Cowl  baviBg 
bMO  alnuMt  •bUnIt  chMgwl,  tbt  dioMting 
opioioa  of  llOBio,  J.,ln  tb*  fomar  dedakm,  now 
baiBC  adoplad:  1S6S,  DaWitt  v.  Bwlar,  17  M. 
a40  (opinioD  bjr  SaMaa,  J.,  adoptinc  tha  diiMnt- 
tog  optnion  of  Daokt,  J.,  in  •«.¥.)  coocarrad 
in  by  Johnioo.  C.  J.,  Conteck,  Danio,  Rooac 
T*lt,  Hania,  Pratt,  Md  Stfong.  JJ.);  I  Ml, 
DelaAeld  r.  Pariah,  t5  id.  9,  37,  M,  I6S;  (4)  it 
chancad,  howavar,  that  Mr.  J.  Saldra,  in  hi* 
opinion,  amployad  tha  folIowlnB  paaM^!a :  "  It 
it  laqoiied  that  th*  iai7  iboold  ba  ibmiahad 
with  aTarjr  praeticabia  maani  of  taating  th* 
accuracy  of  tha  opinioii.  Th*  witnea*  moat 
atata,  aa  far  aa  h*  ia  able,  tha  facu  Md  reaaona 
npon  which  he  baae*  hia  eonclnaiona;  and  if  the 
jnrr  are  able  to  lea  from  tlib  atatemeat  that 
attcB  eoDclnaion  ia  nntnnnded,  they  are  of  conrae 
to  diaracftrd  it";  thia  reqniiement,  perfectly 
proper  for  all  teatimony  whataoarer,  Md  Bot 
couatitnting  in  My  way  a  modifleation  of  the 
rale  adopted,  aarved  to  create  a  mianuderMand- 
inf(.  and  led  within  a  decade  lo  the  fourth  form 
of  doctrine,  practically  the  aame  aa  the  third 
atage  of  the  MaaaacbnaalU  rale,  aa  aoon  after- 
ward promulgated:  1866,  Clapp  v.  Fnllerton, 
14  N.  v.  194 ;  Pnrtei,  J. :  "  [The  laymM]  may 
ehniacteriae  aa  rational  or  imtional  the  acU  or 
declarationa  to  which  be  teMiSea.  .  .  .  But  to 
render  hia  opinion  admiiaibla  even  to  thia  ex- 
tent, it  most  be  limited  to  hii  eonclnaiona  from 
the  apeeiflc  facta  he  diadoeea.  ...  He  may  tee- 
tify  to  the  impremion  prudared  by  what  he 
witneaard ;  but  he  ia  not  legally  competent  to 
expreaa  an  opinion  on  the  general  qneation 
whether  the  mind  of  the  taatator  waa  aoand  or 
onuonnd  " ;  thia  form  of  doctrine  prevailed  for  a 
quarter  of  a  century  :  1867,  O'Brien  a.  People,  S6 
id.  989;  1881,  Riiter  s.  Miller,  86  id.  511 ;  1889, 
Matter  of  Koaa,  87  id.  519;  1884,  Holeomb  v. 
Ilolcomb,  95  id.  390;  People  ■>.  Conroy,  97  id.  67 ; 
(5)  aa  between  thia  fom,  Md  a  rule  admitting 
a  general  opinion  ahaolutaly,  it  would  haiulv  be 
Buppoeed  that  a  ereviee  conld  be  found  in  which 
a  new  apedea  of  legal  flora  conld  find  uonrish- 
neat;  but  there  area,  and  it  waa  aoon  filled  aa 
followa :  The  btrmM  mar  upaak,  it  waa  aaid, 
aa  to  the  pemon  a  general  rationality  with  ref- 
*renc*  to  a  particular  appeannc*  or  act  of 
conduct,  bot  not  aa  to  that  general  rationality 
Independent  of  anch  appearancea  or  acta;  thna, 
in  1889,  People  r.  Packenham,  115  id.  209,  91 
N.  E.  1035,  tbe  qneation  "  from  what  yon  aaw 
and  hMud  him  aay  at  that  time,  waa  he  rational 
or  irrationall"  waa  bald  admiaiible:  and  a 
further  example  of  the  Terbalistie  acnteneea 
neceaaarily  cnltiTated  by  thia  logomachy  waa 
the  ruling  in  Paine  r.  Aldrich  (1899),  133  N.  Y. 
646,  30  N.  K.  795,  dedarinK  thia  qneation  repre- 
benailde :  "  Taking  into  conaidaration  th*«e  nca 
that  you  have  atated  hen  in  your  taatimoay 
toKlay,  which  yoa  leaned  from  your  contact 


wHli  Mr.  FalM  tad  turn  hia  eoBvamtioDn  with 
yoa,  what  impraaaioB  did  h*  give  vim  a«  t« 
wh*th*r  or  not  b*  waa  rational  ur  irfuiMml  > ' 
while  thb  oo*  waa  proooaneed  anexrpotiooiti.lc  - 
"  Prom  th*  coav*raatlona  Ton  had  with  l,ini  K»i 
from  hi*  actfawa,  hia  arte  to  your  prrwu.-c,  k^k 
thtiae  eoBTerMtloaa  or  thuae  acu  ihimo  „i  « 
ntioaal  or  aa  Irrational  mMt";  tin  mlinpi 
aiaea  PbIm  v.  Aldrich  conairt  of  uunnptii  ii, 
alketaata  th*  abor*  diatinctioat  uf  tHmilrilnni 
and  tweadledea:  1693,  People  r.  'I'avlur,  m 
M.  Y.  398,  409,  S4  M.  E.  975  (arU  Kiktcd  mar 
be  apokea  of  m  rational  or  the  revi'rxfl :  im 
P*opl*  p.  Strait,  148  id.  564,  49  N.  K.  Iii45  (Itv 
wituaaaea  nuiy  aay  "  whether  the  ai-u  ancl  i  n-lani- 
tiona  teatified  to  impr<tae<l  them  a*  ritiuDal  ur 
irrational,"  but  cannot  give  an  npi.iion  m  ,„ 
"general  aoandnea*  or  nnaoamlnciu  ") ;  im 
People  r.  Younga,  151  id.  910,  45  M.  E.  460  <a 
queitioB  whether  the  peiaoo'a  acta  aud  f,m\n- 
aationa  war*  rational  or  irrational,  held  in. 
proper  ia  form,  becauae  it  did  not  onll  menir 
for  th*  impreaaioB  made  npon  tlie  ulwrver,  Im't 
for  a  atatemeat  aa  to  tha  aliaulnte  ratlimalitr, 
etc;  yet  la  thia  inataiice  the  teiitimunv  wiu 
held  practically  to  auawer  the  ruli'|:'im;. 
People  V.  Bnrnea,  153  id.  561,  47  N.  E.  m 
{"  acta  impieailng  tha  wilnen  aa  mtioiml,"  al- 
lowed); 1897,  Pwple  r.  Koeruer,  l.>4  id.  355. 
48  N.  E.  730  {"  whether  anch  ai'ta  i>r  iimdnct 
impreaaed  them  aa  rational  or  irrutional,"  a|. 
lowed);  1898,  Wra*  r.  Wvm,  Hi  id.  367,  49 
N.  K.  949;  "What  impreaaion  did  Mr.  W.'s 
language  and  conduct  make  unun  vuiir  mind  u 
to  the  condition  of  hia  roiud  1  Waii'it  nitional  ur 
iriatioaal  1  "  held  improper) ;  11X12,  I'euple  r. 
Track,  170  id.  903,  63  N.  E.  2!ll  ("  A  wiinma 
may  atate  whether  th*  action*  of  a  noniuD  im- 
prwaed  him  aa  rational  or  irrational,  hut  k-hu  id 
BO  further");  of  theae  rulings  all  tliat  can  he 
aaid  ia  that  they  belong  rather  to  »>ni«  ayiiem 
which  decidea  eootroreraie*  bv  mnmldin;;  inapt 
formulaa  before  a  fetbh ;  Soiih  Curolimi .-  Lav 
opinion  haa  alwaya  been  admiwiblc :  18.33,  Orit- 
flu  r.  Ing,  3  Uer.  358;  1839,  Narwdod  r.  .Marrow, 
4  Dot.  *  B.  449;  1841,  Clary  v.  C1nr>-.  2  Ired. 
70  (quoted  ante,  |  1934) ;  1863,  McDoagald  c. 
Hcl^eH,  Winat.  190;  1874,  State  v.  Ketthet, 
70  N.  C.  694 ;  1881,  Hcl.ie*ry  «  Noniirnt.  84  ill 
936;  1889,  Horah  V.  Knox,  8'  i<l  483;  1884, 
Barker  r.  Pope,  91  id.  168;  1885,  Mi'Ka«  r, 
Malluy,  93  id.  159 ;  1888,  8tate  c.  I'utta,  100  id. 
469,  6  8.  K.  657 ;  1900,  WhiUker  r.  Hamilton, 
136  id.  465,  35  8.  E.  815;  North  Dnloln:  1902, 
State  r.  Barrjr,  —  N.  1>.  —  ,  9-'  N.  W.  609 
(admiaailile,  after  atatins  tbe  oliserved  datai ; 
Ohio:   Ijtr  opiiiion  ia  admiiiBilde :   183.1,  Sute 

B.  Gardiner,  Wright  398  (no  qupKtion  raised  I; 
184.1,  Clark  V.  State,  19  Oh.  487;  Oktaimm: 
1901,  QneeiiM  r.  Terr ,  —  Okl.  — ,  71  I'ac.  ti8 
(New  York  ralinga  followed,  withont  >'itinf;>ii7 
othera ;  ia  appanat  iiponnce  of  their  h>-tero- 
dox  atatna  and  their  Tnconaiiitencie!<) :  Ortqm : 

C.  C.  P.  1899, 1  706,  par.  10  (like  Cal.  C.  C.  P. 
I  1870);  Pauaj/lvama !  the  ronditiim  of  the 
ralinga  in  thia  State  ia  a  aingular  one;  the  fol- 
lowing congeriea  of  caaea  apeaks  fur  itself;  cer 
taioly  no  one  outaide  the  Court  can  rentnre  to 
define  the  sxact  atate  of  the  doctrine;  1831, 
Bambler  r.  Tiyoo,  7  8.  &  B.  99  (attesting  wili- 
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._^'  opiaioa  netlTabl*  ahnlatdT,  m  la  all 
MhMqMii  rallagi)  ordiaaiy  lajr-wilB«i'  opia- 
In  iMainMa  wlwa  ■oeompaaM  b*  tha  Braaada 

yt  h)!  int.  liWi  >.  8£u,  •  id.  e?«  (]». 

ttaMi'  oriaion  neairabie,  witb  an  iaipUeatioii 
m\j  that  dM  Imu  ofaaerrad  mart  acoumpaar 
k)j  IM»,  Loma  r.  MeOlaala,  l|  Pa.  Stli 
(dM  Buvel  diatlaetioa  waa  takaa  that  atMatiaa 
wtacwM  to  tba  will  ooald  aira  thair  opiaira 


wkboat  facta,  whila  other  penona  coold  aJTa 
(km  bat  Bol  opiaioBa;  aoaa  of  tha  pneadlac 
nUngt  ia  thia  Btata  beina  aumined);  I8ft£ 
WUki.<«ae  v.  Peanoa,  S3  id.  IIS  (ratarnina  to 
tk>  raUac  <^  Iridi  v.  Smith) ;  IS6I,  Brickar  v. 
U«liui«r%  E>>,  40  Id.  SOS  (admitting  opinioBa 
gflajrmea  with  tha  facta  of  thair  obaarration) : 
IMI,  Uaao  v.  rnllar.  ib.  478  (rM|airfai|r  of  rab- 
■rilling  witnewM  to  a  will  the  opinion  onlr,  bnt 
a  dwu-witaeMei,  and  all  otben,  the  Ihcte  aa 
«<a  M  tha  upinion,  —  tbongh  aa  to  tha  opinioii 
of  the  Utter  gtoap  tha  Court  haaitatea);  1867, 
TiUoir  V.  Titluw,  64  id.  S33  (the  MiU  difterent 
ittttmant  ii  nude  that  (abacribing  wiUMiiea 
njr  give  opiniooa  withoot  the  facta,  bnt  othera 
M/not;  jret  In  the  next  lentenoe  the  former 
thenntive  ii  contradicted,  and  the  effect  ti 
tteopinioB  becomee  nnintelllgible ;  Bricker  r. 
Lightoer'i  Ex'r  ia   the   only  local  antburitr 
ritedl;  18M,  Roach  v.  Zebring,  59  id.  78  (re- 
qairinr  the  facto  to  accompanr  the  opinion); 
IN9,  Pickimion  v.  Dickinion,  61  Id.  405  (here  a 
Mw  fonn  appaan ;  tlie  ordinarjr  witnew  mar 
gira  facu  and  than  hia  opinion,  bnt  tha  facta 
MM  "  tend  to  ihuw  want  of  teatamentarr  cap*- 
dty,  1.-1  the  witneaa  waa  hen  declared  incom- 
pttaat  lieranae  the  facto  detailed  bj  her  did  not 
mm  to  the  Jndga  to  indicate  inianity);  1871, 
rUcock  «.  Potter,  68  Id.  351  (here  we  learn 
tbit  "it  haa  alwayi  been  the  mle,  after  a  non- 
profmiooal  witnaoi  haa  atated  the  facta  npou 
wkicli  hi*  iqiinion  ia  fonnded,"  to  admit  his 
opiDJoii ;  and  that "  from  Rambler  e.  Tryon  .  .  . 
to  Dicklnaon  v.  Dickinaon,  onr  deciaiona  hare 
bNO  uniform  on  thia  point") ;  1884,  FInit  NatT 
Buk  V.  Wiieback'a  Ex'r,  106  Id.  45,Cfakrk,  J. 
(Iwre  IMUrock  a.  Pbtter  la  ignored,  and  Dickin- 
KM  t.  I)ickin«on'»  peculiar  form  I*  rererted  to ; 
la  this  case  "  the  particnlar  ihett.  atated  br  each 
of  tkne  wveral  witneaeea  moat  be  taken  alone, 
M  tlie  Ixaia  of  tha  propoaed  opinion  of  that  wit- 
um;  thus  conaidared,  the/  are  fonnd  to  be  in 
tteoKlres  iuconclnaire  in  their  nature ;  .  .  . 
neh  facto  could  not  reaaonablr  be  aaauned  aa 
tkt  baiia  of  an  opinion,"  and  ft  waa  excluded)  j 
IMS,  March  S,  Taylor  r.  Com,  108  id.  S70, 
Mncnr,  C.  J.  (here  the  form  in  Pidcock  r. 
PWter  ia  now  reiaatated,  no  anthoritiea  being 
■antioned;   "the  jury  could   decide  whether 
thoae  acta  and  conreraationa  jnatlfled  the  con- 
tlaaion  the  witneaaee  drew  therefrom  ") ;  1885, 
Mar  29,  Sharer  ».  McCarthy,  110  id.  348,  5  Atl. 
•14,  Clark,  J.  (here  the  Dicklnaon  v.  Dicklnaon 
MoUianty  — "facta  and   drcumatancea   muat 
faniiah  the  ground  of  the  opinion  expteaaed ; 
whether  they  an  relevant  and  pertinent  for  the 
Ijwpoae  i«  a  qneation  for  the  determination  of 
the  Court    —  Ii  once  mon  reaorted  to,  Pidcock 
»  Potrer  not  being  mentioned);  1891,  Elceaaor 
•.ElceMor,  144  id.  368,  t3  Aa  SSO,  Mitchell,  J. 
(to  the  aame  effect,—  "  hcU  that  afford  a  fair 


MeCoalogoa.  150  Ul  98,  S4  Atl.  857  ("  Without 

.      'V'  Sf  *?  '»'*  "*•"  ■»•<«.  opiniona  are 
of  no  T^aa  ») ;  the  foregniag  aarre  Ma  paaaing 
Ulnatratkni  of  tha  mathomatlcat  procaaaTtnowS 
•a  tin  "raHation  of  conatanta,"  the  "conataut 
u.*S*7^""  <'•••  *>r  »•»  <Utarmination  of 
which  tha  alwrration  ia  obtained  from  ita  known 
UwaataoyglTen  time)  being  ken  apparently 
the  next  preceding deciaion  bat  one;  howerar, 
rtnce  I8SS,  tha  following  raliuga  aeem  to  exclude 
opiulim    mora  rigidly,  under  the  diatinctiuna 
peculiar  to  NewTTork,  local  precedenta  being 
temporarily  hid  aaide :  1899,  Com.  v.  Winback. 
190  id.  isi.  4t  AU  849  ("From  what  you  aaW 
of  Mm,  do  you  think  he  waa  of  aound  or  nnaound 
mind  1   ,  excluded ;  "  from  the  conTenatiun  yon 
bad  ...  and  from  rour  obearration  ....  did 
yon  or  did  you  not  diacorer  anything  that  would 
lead  Tou  to  beliere  ha  waa  of  nnaound  miud  1 ". 
•dmftted);   1899,  Com.  r.  Creaainger,   193  id. 
8S6  44  AtL  433  (Com.  r.  Winback  approved); 
1901,  Hepler  e.  Hoaack,  197  id.  6.31,  47  Atl.  847 
(approved );  1 903.  Com.  r.  Qearhardt,  905  id.  387, 
M  AU.   1029  (Com.  a.   Winback  approved) 
&o«/»  Curolina :  Jjty  opinion  ia  receivable :  1 794, 
Hevward  r.  HaxanI,  Bay  335 ;  1903,  Starhurongh 
r.  fiaakln.  65  S.  C.  558,  44  8.  K.  63  (after  atst- 
ing  the  facta);  rcmwaaM.-  Uy  opinion  la   r» 
ceivaiile;  atteettng  witneaaea  atating  meielv  the 
opinion  without  any  gronnda,  and  othera'  pre 
ceding  their  opinion  by  the  facta  ohacrved :  1835, 
Oiheon  V.  Oibaon,  9  tare.  33S;  1839,  Norton  v. 
**""».»  Head  480;  18f5,  Van  Hnaa  r.  Rain- 
bolt,  S  Coldw.  141  (that  a  anbacribing  witneaa 
need  not  atate  hIa  nunnda) ;  ,868,  Pnryear  r. 
Reeae,  6  id   S3;  ISfS.  Dove  r.  State,  3  Heiek. 
865 ;  1900,  Jonea  v.  Galbraitb,  —  Tenn.  — ,  59 
8.  W.  SSO  (in  chancery,  it  la  not  improper  if  the 
data  are  given  by  aiiawen  aubaeqnent  to  tha 
opiniun  expreaaed) ;  rexoa;  In  1855,  Gehrke  v. 
State.  13  Tex.  579,  Uy  teatimony  waa  rejected, 
on  nonnda  anmewhat  confnaad ;  In  1859,  Cooper 
V-  State,  83  id.  337,  tha  propriety  of  anch  teMl- 
?ISy  .'n"^'"""^  "  ^7»^  diapute :  while  in 
1873,  Hickmaa  v.  State,  38  id.  191,  the  matter 
waa  left  undecided;  in  anhaeqnent  rullnKa  the 
teatimony  ia  admitted,  when  accompanied  with 
the  Ihcta  on  which  it  ia  baaed :  1874,  Thomaa  a. 
SWe,  40  Id.  63  »(n(i  local  precedenta  cited) ; 
Holcomb  V.  State,  41  id.  125  (no  local  prece- 
denti  cited);  1877.  Garriaon  v.  Blanton,  48  Id 
308  J  1885,  Uaney  p.  Clark,  75  id.  98,  96;   1891. 
Scalf  e.CoUinCo.SOid.  817. 16  8.  W.314;  1895. 
Brown  ».  Mitchell.  87  id.  140,  S6  8.  W.  1059; 
Uiuted  Slain:  Uy  opinion  la  receivable:  (1) 
Supreme  Court :  1877.  luaurance  Co.  r.  Hodel 
95  v.  8.-S38;  1884,  Connecticut  Life  Ina.  Co.  v. 
Lathrop.  Ill  id  6IS.  4  Snp.  533;  1902,  Ranb  v. 
Carpenter.  187  id.  159.  93  Sup.  72  (an  opiniun 
baaed  on  the  peraon'a  general  condition  of  liealth 
and  "all  yon  know  about  him  yonreelf."  ex- 
cluded ;  "  the  opinion  of  the  witneaa  from  facta 
he  did  not  diacloae  waa  inadmiaaible ") ;  1903, 
Qneenan  v.  Oklahoma,  —  id.  — ,  23  Snp.  76S 
(cited  antt,  I  889);   (2)   Lower  Conrta:  18S0L 
Harriaon  v.  Rowan,  3  Waah.   C.  C.  582,  587 ; 
1880,  KHgon  p.  Croaa,  1  Fed.  589  (if  accom- 
panied bv  the  facta) ;  1884,  Parkhnnt  c.  Hoa- 
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ford,  81  Id.  833;  1896,  Mutual  Life  Ina.  Co.  «i 
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1  TalM. 

f  1»40.  BMocy.  Our  orthodox  common  Uw  wu  not  troubled  with  any 
doabU  oonoeniing  ralM-tottimony  h  tainted  bjr  Um  rkw  of  opinion '  it 
twogniaed  folly  that  ▼alae4MtimoDy  noooMuilj  inTolvml  "opinion,"  by 
which  WM  meuit  •  mere  eetimete,  u  diatingniahed  from  a  knowing  thruugb 
the  Mntea.  Bat  it  aleo  recQgniaed  that  ▼alae^eattmony  had  to  be  euij.loy«L 
and  it  was  preoiaely  one  of  the  tTpioal  accepted  instancee  (anU.  f  1917)  jq 
which  "  opinion  "  was  reeeivod.  When  the  new  mna»  of  "  oinnion  "  (as  "  infer- 
ence ")  came  in  (anfe,  §  1 JH7).  and  reoeived  ita'peouliar  American  development 
it  was  then  seen  that  the  fundamentals  of  faith  were  brought  thereby  into 
the  Jark  shadow  of  doubt,  and  that  the  question  of  the  propriety  of  value- 
testimony  had  to  be  boed. 

But  hero  are  to  be  noted  several  stages  of  thought  (1)  In  a  New  York 
ruling  of  1840  the  question  is  first  found  raised,  under  the  old  sense  of 
"opinion";  i.  $.  such  testimony  wu  objected  to  and  excluded  because  it 
involved  mere  speculation  or  guessing  over  what  no  witness  could  pretend  to 
have  sensible  knowledge  of »  The  argument,  as  accepted  in  New  York,  did 
not  exclude  value-testimony  absolutely;  for  the  same  judge  admitted  testi- 
mony as  to  the  value  of  a  dog  while  mcduding  it  as  to  the  value  of  business 
profits.  Moreover,  though  there  are  rtill  traces  of  it  in  New  York  rulings,' 
it  never  obtained  acoeptance  elsewhere.  Still,  it  served  to  throw  doubt  on 
value-testimony.  (2)  Meanwhile,  the  principle  of  the  Opinion  nile  had 
already  been  invoked  in  New  Hampshire  to  exclude  value-testimony,  and  had 
eCTected  the  exclusion  in  tiiat  SUte ;  and  the  question,  thus  presented  in  two 
jurifdictions,  was  thenceforth  raised  all  along  the  line.  Why  sh.  ild  a  wit- 
ness testify  that  the  value  of  a  piece  of  land  was  so  much,  when  he  could 
state  its  features  sufiBciently  in  detail  and  leave  the  jury  to  make  their  own 
inference  ?    Fortunately,  the  futility  of  this  argument  was  everywhere  else 

Fmann'i  Rsin,  8«  Va.  IDS,  4  A  E.  S7S ;  iSM, 
Whitdawt  *.  Biw,  90  M.  588,  19  S.  E.  llj 
WaMmalm  i  IMS,  Hinint  *.  Xetherv,  30  Wuh. 
tSS,  70  FlM.  48t  (Ut  ^Dion  rwrirahlel ;  Wat 
Virgimiat  ImjCfUion  is  reoeiTaMe:  1877,  Ju- 
rett  p.  JaitMt,  11  W.  Va.  584.  626;  issi, 
Nicholatv.  KsnbiMr,  fO  id.  SS5;  1888,  Kerrv 
Lanfonl,  SI  id.  6»t,  (80, 8  &  E.  4»3 ;  1 8<J3,  Stitt 
V.  Maiar,  S8  id.  767,  76t,  IS  S.  E.  991,  Mutit; 
Wimammu:  In  1 874,  Bntoiiain  v.  Mitchell,  34 
wit.  ISt,  tiM  opiiiion  of  a  non-expert  wm  td- 
nitted,  with  an  impliatioD  that  the  witneti' 
facts  and  iwons  ihoald  iccompaDr  1. ,  thia  tub- 
•eqoaBttjr  baeaaM  the  rata ;  1881,  Yauke  <:  .state, 
51  id.  488,  8  N.  W.  S76;  1899,  Crnwfonl  >'. 
Chrirtian,  lOS  id.  51,  78  N.  W.  406  (exduM  be- 
eaow  not  shown  to  hara  knowledge  uf  faite). 

*  Tha  gjMMiOB  taami  to  hare  been  once 
laiaad  ia  Ea^od:  1849,  Gaoutlett  p.  Whit- 
worth,  t  C.  A  K.  7tO  (wbather  certain  nnisancei 
depieeiatad  hoate-Talastiasloeality;  adroitiedl. 

■  In  this  iqMct  tha  obtactian  has  been  dealt 
with  altawhen  (ante,  I  tu). 

*.  Notad  pm,  f  1943,  nndar  New  TorL 


Lenbria,  18  C.  C.  A.  SSS,  71  ftad.  848.  UttUk : 
1898,  ChtiMansan'a  Ritata,  17  Otah  41f,  58  Cae. 
1008  (lay  opinion  admiirililt);  VtnrnM:  In  18SS, 
Laalar  v.  Pitttford.  14  Vx.  \tlt,  lay  opiaioa  waa 
admittad;  in  1845,  Moita  v.  CntwfonL  17  id. 
501,  tha  qaalifleatias  «•■  appended  tlatt  tha 
beta  aanpoiting  tha  upinioo  mast  aoeomaanT  it ; 
and  this  tha  Mibaaqaant  cmss  follow;  1881. 
Ciaaa  v.  Ciana,  38  id.  IS;  1875.  Hathaway^ 
Adm'r  ».  las.  Co.,  48  id.  330;  1878.  Btata  >. 
Hardan,  51  id.  3bS ;  1883,  Waatarafa  *.  ShaOdd, 
S«  M.  M7;  189S,  )i-aitehild  c.  Baaoomb,  84  id. 
S43,  94  AtL  tSi ;  1886,  Fntfy  v.  Gatha,  68  id. 
964;  1898.  At  MeCnba,  <0  id.  15S,  40  Atl.  St 
(by  a  larnaa,  that  the  paisoa  chanad  aa  inaana 
was  ■nflaring  from  panels,  tha  witaeis  haring 
ohaerrad  the  tanie  syraptoma  as  in  his  own 
fitther  aimilsriy  allhcted,  esrladad) ;  1901. 8ar- 

Ent  e.  Bactoo,  74  id.  14,  59  Atl.  79 ;  Vmima  i 
2  opinion  isfaeeiTaUa:  1895,  Barton  r.Soott, 
8  Band.  404;  1847,  Mncar  *.  Kalso's  Adm'r, 
4  Omtt.  1 18  (no  qaeation  ralaad) ;  1870,  Barartey 
*.  Waldan,  90  id.  158  (same) ;  1878,  Cheatham 
■.  Hatcher,  30  id.  63  (same) ;  1887,  FiahbanM  *. 
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mn;  uid.  tbo«gh  the  qoNtkm  wu  bfonght  up  wd  h.d  to  h-  ^**ua  , 

iocUnatioo  to  consider  •triedv  and  1^!*^!!  •  ^  "''  "'  ^  ^^"^ 

rf  which  the  d.U  Z  iS  ^  .aS2tS^f"«V"!^  "^  *"  »'•"««« 

fuj  can  tlim  di.w  horn  hi.  dM.  their  iii(m,„«.  „^.i       ,  ^  ""'  "" 

1857,  ^Mmmt,  J,  in  mmoit  C.  R.  Co  t   Van  »—   ia  nt   «.«       - 
tp  iti  value  wodM  Um^j  iMrci^''  ^  ^  infomutioo  .loiia,  •  wrflct  « 

««p«Ued  to  Mmaon  »  gr«it.rWmbw  Tf  «ii^?k         •""oying;  the  p.rtlM  wem 

U»ir  opinion.  «»WI,.r.C,jrX?t^P^SlILr"''r  **•"  "«*-«y  « 
■OBJ a.  tliey  wen  •Uow.l  to  £tt\^^i^i^^  o«obWnu.g  from  them  .neh  twti. 

!»-«  ineo^rirt«>t  with  I.^S7«  i, St?"'  "j?!'^'^  WMdifflcalt  and  t^lion.. 

«K  wd  that  from  thiTimi^rfKfor^nn  r  ?  ^  **"•  "'  •""  *»^  '«>ked  and 
elwion  a.  to  the  dam^.  Tte  1^i°  T^k  ^'J'^,'^^  "^^  **  •  «>'«ct  con- 
i-P«ib.e  for. wintop4r„tT£mi?j:f,"»J^,  •"«"'«•  -"*«•  '»  •'»<>'"t«'y 
•rfwhat  that  .ppe««<Hi  i„ot2  m  U  i.  ninL^l^Sr'  *^.*PP««°««  »'  c^ttlJ^^ 
•»«•.  The  «P«ri.„e.of  tb.witn.IIiidth^^J^*!''*;^"^?  '""^  «P^«nced 
F«PMd  on  the  niada  of  the  iuronL    -nl  i!!!  ^5^^?  ^  **  •*"■"  o*"""*  *>•  Photo- 

W.  U«t  couditba  «»«^  tiT^  JS^olSS^  ,*tr "'^^  *!r  ""^  -" 

jm7  "•*••«/  MTa  wuatediii  the  mind  of  tha 
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wItMM  who  kad  kad  Mdi  •  hrgt  Md  iitwi<«J  wipwlwm  la  drip^ng  oattU  «itli  fw 
gmUrn  tiMnam  uA  awUiuty  Umw  iik  OMhi  Imv»  bMii  oow— ntotud  to  Um  mludii  of  th* 
Jnroia  bjr  any  rtatamwit  Im  mJgtit  kava  mada  of  mhtt  ha  mw  oMraly,  bo««T«r  eirv  u,4 
IneM  MMb  atalaiMnt  aight  bava  baaa.  It  ti  obTioua  Ibak,  U  wHaawii  wan  (o  l«  p,,. 
nitlad  to  aiata  to  a  Jarj  thoaa  faata  anly  of  wbieh  tbay  bava  abtolata  knowlvOK*-,  not 
only  tba  raaga  of  taqatey,  bat  tba  prorlaaa  ti  laiadlal  JaaMaa,  voaM  ba  vary  muterUUT 
aontraetad." 


I  1943.   mtmm:  La>d  takaa  by  ■mIiiiiH  SoaMta.    So  far  u  principle  it 

concerned,  the  only  other  queation  that  needa  examinfttion  ia  that  rnisfil  hj 
the  rulinga  of  varioua  Courta  admitting  teatimony  to  the  value  of  u  (jiven 
pieoe  of  land  — <.  p.  where  it  haa  been  aold  or  taken  by  eminent  domain  — , 
but  rejecting  it  when  it  deala  with  tlie  total  amount  of  the  lo$$  or  benefit  to 
t/tt  e$taU  of  wKiek  a  part  ka$  bttn  taken  by  eminent  domain.  Here  tlin.'e 
obaerrationa  may  be  made.  (1)  Where,  aa  in  aome  juriadictionH,  it  h«s 
been  a  diaputed  point  whether  the  right  to  oompenaation  excludea  or  includes 
a  aet-off  or  diminution  to  the  extent  of  benefit  received,  then  of  course  we 
are  not  dealing  with  a  question  of  evidence,  but  a  queation  of  subiitiintive 
law.  It  ia  aaaumed  here  that  the  law  of  the  State  dlows  the  benefit  to  be 
deducted.  (2)  The  Courta  have  probably  been  moved  by  the  circumstance 
that  the  question  aaked  of  the  witness  ia  in  aubatance  the  final  issue  for  the 
jury,  t.  e.  What  was  the  total  amounts  of  damage  received  ?  or,  Was  there  on 
the  whole  a  benefit  or  a  loaa  t  Thia  is  not  in  form  a  value-inquiry ;  yet  in 
effect  it  ia  aimply  an  inquiry  aa  to  the  value  by  which  the  comiilainant's 
estate  has  been  diminished.  Moreover,  though  it  is  usually  the  exact  ulti- 
mate issue  on  which  the  jury  must  return  a  finding,  that  ia  no  objection  on 
principle  to  the  testimony  (antt,  §  19'21),  (3)  A  few  Courts  have  noticed 
the  incousistency  of  allowing  the  witneaa  to  speak  of  land-values  generally 
while  rejecting  his  atatement  as  to  the  total  damage  done  by  a  forcible 
taking.  That  inconsistency  comes  prominently  to  view  where  (as  in  some 
jurisdictions)  the  witness  is  allowed  to  state  the  value  of  the  piece  of  land 
taken  and  then  the  value  of  the  whole  eatate  before  the  taking  and  after  the 
taking,  but  is  not  allowed  to  state  the  net  value  of  loss  or  benefit  That 
there  is  any  inconsistency  is  denied  in  the  following  way : 

188.3,  Elliott,  J.,  in  Tort  v.  Conrog,  02  lad.  46S:  ■•  Thai*  ia,  howcTar,  not  the  ilighteat 
eonfliet  between  the  two  propositiona  stated.  .  .  .  Many  thing*  enter  into  the  estimate 
of  banaflta  and  damagw  beaide*  the  valna  of  the  land  ^.-ken  and  the  value  of  the  midoe 
with  and  without  the  improvement ;  ao  that,  in  avprearing  an  opinion  as  to  the  rnlue,  a 
witnaaa  doea  not  gire  an  opinion  as  to  the  amount  of  the  benefit  or  dantages ;  he  doe*  so 
more  than  (omiah  evidenoa  apon  on*  of  the  elaraenta  of  th*  estimate." 

It  seems  impossible,  however,  to  escape  the  argument  that  there  is  in  truth 
an  inconsistency : 

1800,  Orag,  J.,  in  5imii  v.  Middleitx,  107  Mas*.  178  :  "The  witnesses,  being  coni- 
petent  to  teetify  to  the'  value  of  tba  land  afltetad  bofor*  and  after  the  alteration  of  the 
highway,  might  taatify  to  the  aimple  question  of  arithmetic  which  of  those  two  ralaea 
was  tha  greater, — in  otiiar  words,  whether  the  petitioaera'  estate  waa  benefited  or 
injured." 
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iMMtoa  weaM  m  •  not  |«t  vt  that  daoMM.  ami  U  «oaM  >    »~r  vT 


>»w  Rceired,  •■  not  obnoxiou.  to  the  Opinion  rule.    In  .  few  iurieEon. 
tt  mtjr  be  Mid  that  no  Court  would  reject  ralue-teetimony  .beolutelv  end  iu 

id.  4M  i  IWT,  BaltiBon  iTco.  r.  JoIibmii;  M 


no  (MmC^   q^iSSlioM   St'ySL^lli 
»  Akham:-  IWI.MoBlgoaMijr «  W.  P.  R.  Co. 

17  id.  .171,  W  8>  W.  IS9^  «»«.  (StoL^'iJ 
MM  TtlM  iMfoM  mm!  afwr,  Md  tkM  totd 
toy.):  1901.  St.  LoeJi  tM.4  8.B.oi^ 
JmoIm.  70  id.  401,  M  8.  W.  M*  (daMM  to 


"«'«.*««}»<W]i  INS.  St  LoaUL 

Coj ..  Hjll.  -  Id.  - ,  74  a  W.  fW  (to«  M 

k)l«d  bjr  In,  adoilttod):  /Widi,  IM7, 


miiibg  tl 


ooCT  emiBaw  aoeuua ;  ndadMl  •  IMS 

»m.S4»;  1870,  H««  r.'h.  Co..  «4  IAS?*! 

tw*  E.  H.  Ca  ».  Haaijp,  7»  id.  S»4:  loaliio 
•(dimw*  noder  amiaontiioiiwlD  takioc :  I8«4, 
Ott.w.T;»li(rtt  Ca  ».  0«ham.  as  It.  M; 

ft  W.  R,  Co.  »  Hailam,  78  M.  497 ;  1877,  Hyde 
h*  ».  Dnnham,  88  M.  578;  1881.  Gma  r 
Ctogo,  97  id.  »T»;  I88S.  Spwr  r."  dSLJ 
Cw'n.  IISid.8S4;  1896,  Chioin  P  Allb 
Cjr.  MijcheU.  189  id.  406  49  I?S^ OM  ( ol^ 
ms.  aicapo  A  A.  B.  Co.  ,.  R.  Co..67  iHS^  • 

S™«= '*'».  PIka  ».  Chicago,  IMVL  686  40 
».  K  M7 ;  whether  a  certain  tect  would  affect 
»•  ralo.  u  admiaribla :  1870^  Hajea  r.  ILC^ 


two  halTM  aa  eat  fcy  mOroad);  I8n.  India^ 
nutberaoN.  wblla  damaire  to  p/noaalir  mar 

owMd  by  agiUlfal  eowlna  mar  act  be-  1871 
panoo^prapnty  may  be  italad:  1868.  Anion 

u-?"  t'-.^K^-..'^-  ••'  i  "  '•«  "  »•>•  v«lo«  of 
laad ;  bot  the  damage  done  to  penooalty  mar 
not  be  etated:  1883.  Whitmore  r  Bowmu,,} 
0.  Greene  149;  I86I  An»on  v.  Dwight,  18  L 
944,  imiUi  nor  the  danage  to  land  ander  emi- 
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nentjdomain  taWngjIMl.  IWieU  v.  Dwcnport, 
i.«f  .«.=  'W.  ProaMT  V.  Wapello  Co.,  iVid. 
?5?i  '5^'-  S"*""  »•  Iowa  City.  34  id.  «M  i 
870^  RnrnU  ,.  Barlington.  so  id.  168;  1873. 
ilanribon  a.  R.  Co.,  36  Id.  398;  1887,  Lewta? 
Ina.  Co..  71  U.  07.  39  N.  W.  190;  tbo^blte 
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Ik*  ttUm  m»  UHf  dM  ttUag 
■M  to  MaMi  IIM,  Mttm  •.  H.  C«,  I  fo. 
(CSb'i  (d.)  (Ni  IIN,  H«M7  *.  K  Cts  I  U. 
IM:  IMI.  IMmM  ».  D»f«arM(,  It  U.  «Mi 
Kmmui  IM  «alM  «l  ImmI  Mi  iMwal  mu  h* 

MM,  M  Kaa  tiai  !•  I^M.  Ml  I  kM  M IS* 
dMMgt  k;  iiIm«I  linwrii  mUtm:  UTt,  Huk- 
MM  r  Rnnra  Co.,  tl  M.  tU;  TtM.  fMnw 
WaMT  Ck  ».  KMm.  M  M.  7M.  T  l^w.  Ma  i 
\tm.  Wkkte  A  Wru.  0>  *.  Kaka.  M  M.  fTt, 
IT  Ifmt.  Itti  IMi^  Latoy  *  W.  M.  Co.  *.  R<Mk 

40  u.  Ml,  ae  rac.  It; !  ittt,  unawaO.  c.  4 

C.  U.  K.  Ca  r  AduMh  41  M.  Mt,  II  Pac.  ta; 
MOT  avta  tka  AartaaltMi  ol  ntm  afMr  Ika  lak* 
iaff  I  IIM.  Wirkila  4  W.  R.  C»  ».  Kaka.  It 
id.  trt,  IT  Pa*.  SIti  Ittt.  Ufox  4  W.  H.  Co. 
».  Rom,  40  M.  tot,  tt  I^m.  ItT;  rat  Ik*  nla* 
k*lor*  Ik*  laUag  aad  a(ur  tk*  laklag  aMjr  ba 
MaMd !  ItM,  KaaaM  Caat  R.  Co.  ».  Allta.  t4 
kl.  14;  Ittt,  Uanaourlb  T.  4  S.  W.  H.  Col  v. 
IImI,  mi  fai.  tlO ;  Ktntrnkt  i  IIUI.  lUlaol*  C.  R. 
Co.  ».  Saiilk,  1 10  Kr  tti,  (I  a  W.  •  (Tala*  a( 
ilaaiag*  kjr  •aUBWitifoiaala ;  ascladad)  |  Maimi 
Ib^valaa  of  iwnoMdu  wmy  U  aUlad :  Ittt. 
Ha«k*U  *.  Mltek*U.  M  M*.  4T0 ;  ItTO.  WkiUlqr 
».  Cktaa,  II  M.  IM  i  1171,  WatklaMMi  k*  Co. 
».  WabMr,  It  M.  4M :  a*  w*ll  a*  Ik*  *ala*  o{ 
laall*  I  1171.  Haow  *.  R.  Co..  U  U.  IM  (buid)  t 
IMt,  TakbMI*  ».  Hwkia*,  II  M.  IM  (eoM  of 
a  kaa«i)  j  ta  Ik*  foUowlag  eaa*  Ik*  ralaa  of 
arilk  wa*  ao*  aUa«*d  lo  b*  aulad.  a*  b*iBg 
oa  tk*  teK  a  anwar  uf  cobubob  kaowMf* : 
IttO.  Cfawk  *.  WalMt  Puww  Co.  U  id.  TT; 
iiaitaeka-ttt ;  Tala*  m»j  b*  ilatod,  of  naltf 
a*  «*U  a*  of  y*i*aaakjr ;  Ikat  Mttaia  drcaa- 
■liiaiii  woald  or  woaM  aot  aS*ot  *ala*  aH^  of 
coaiw  alKi  b*  ilalsd:  ItTt,  MiUar  *.  toitk, 
III  Ma«.  4TI  (wb*tk*r  eribUBg.  *te.,  afltett 
Ik*  nia*  of  kon*t);  1871,  Chaadl*r  r.  J.  P. 
Aqaadact,  IM  id.  Ml  (fur  wkal  patpu**  kMid 
«M  aaiiad)  t  iMtaoTar.  lb*  daaago  doa*  b; 
aaiinaat-doawia  takiac  or  otkorwba  aa^  b* 
ilatad:  IMT,  Vaudia*  ».  Barp**.  13  Mtle.  IM 
(daman  lonrdoB  and  aancrr)!  IMT,  WjraMa 
».  rTCo.,  ibTlM :  IMI,  Walfcar  ».  Boiiwi,  t 
Caak.  ITt;  ItSS,  Owkbl  *.  Co.  Com'n.  II  id. 
Mt;  IM4.  Skaw  *.  Oiarlaatowa,  I  Qn»  lot; 
ItM.  Shauaek  *.  8lou*haai  R.  Co.,  I  All.  I  IT ; 
ItU.  8<Ma  >.  Middkan,  101  Mai*.  ITT;  ItT4. 
Taekar  ».  R.  Ca.  Ill  M.  MT;  ItM.  Taft  v. 
Coat.  IM  id.  Ml,  Mt.  541,  M  N.  K.  IMI; 
ItM,  Baal*  ».  Booloa.  IM  M.  M.  4S  N.  E. 
lOM;  oa  thi*  poiat  oompan  Ik*  cmw  dlad 
oaM,  I TI4,  aadar  MaaaekuaeMa,  aiaay  of  which 
iB*<ilT*d  MBiaaut-doniaiB  UUnf:  it  hai  baeo 
ralad  Ibal  lb*  vala*  o(  a  lareniuB  ral^cet  to  tha 
pabtie  aaaaBMOt  coold  not  ba  Matad :  IMI, 
Boiioa  4  W.  R.  Co.  ».  O.  C.  4  F.  R.  R.  Ca.  3 


,  It  hTw 


All.  14;  Miekigan:  lb*  amuaat  of  daman  ia 
*miB*Bt4oBMia  takiac  aur  b*  atatad :  ItM, 
Oraad  Rapida  r.  R.  Co..  51  Hieh.  MT,  M  N.  W. 


lU ;  Mimimtla ;  aot  oulr  Biay  lb*  vala*  bafora 
Ika  taking  and  after  Iha  takiag  b*  Kated: 
ItTI,  Simmoo*  e.  K.  Co,  18  MIbb.  IN  (ex- 
pUioiag  Wiaoaa  4  a  P.  R.  Co.  i>.  Daaawa, 
10  id.  M7):  1871,  Colrill  r.  R.  Co.,  II  id. 
IM ;  IITt,  81.  Paal  4  a  C.  R.  Co.  v.  Manky, 
ib.  510:  IMt,  Emmona  v.  R.  Co.,  41  id.  133,  41 
N.  W.  TN;  bat  Ika  total  daoag*  by  lb*  takiog 


».  R. C*^  It  1^  4ti i  it«a.  I, i„  , 
R.  C«.  tt  id.  Ml.  It  N.  W.  tl ;  iKH  nJi 
BMa  •.  R.  0».M  id.  an,  15  N.  W.  I.VJ.  ...  (,„ 
'  I  iiadaailua  of  «aia*  alt<-r  l*n, 
.  k*  (Mad  I  IMS,  Juhiwi.>u  iim 
Ca  K  naik,ai  U.  IIT,  IT  N.  W  in 
fai  aa  aaiHar  mm,  wkkk  woaU  ha^ll;  i..  U 
hiwad  today, Ika daaay  to  rru|M  mm  ii.«  t|. 
iovad  la  ka  MaMd:  IIM,  Howtn  r.  Ihikn  ^ 
id.  M ;  Ika  luikMrkig  (aia  atoliabU  ■ni.  r>r.'i«> 
tkia:  IMt,  HobMatV.  Wulamr.  71  \.i.\>»u 
M.  W.  INT  (aaMaal  of  daauufi  in  nf,M»rit'  i,. 
«al*r,  adaiwatl) ;  Mimi—iumi  imm,  Wiui'iu.i,i 
a.  WMtlaU.  40  Miaa  MT  (tala*  •>(  |»t..m„Ui. 
adaUuadti  IIOO,  Board  r.  Htmlruk.,  ;;  ,;i' 
4M,  IT  Ho.  lit  (kwd  vahM,  nrlu<l«.|.  f.,r  n* 
■oa*  ohaaorol;  ilaM);  Mi—»u.  th<.  vti^ 
■Mr  b*ilal*d«f  p>ianaahr :  117.1,  ('nnilirii  ,. 
RTCa,  M  Me.  Ml;  a*  waU  a*  uf  ml., :  itl«, 
Tboana  a.  MaUlaiknidl,  43  M.  «jk,  'w,|  d^ 
daamgi  kv  aaiiaial  dnaiala  xMng  iii»r  Im 
atattdi  ItTI,  Tata  *.  R.  Co.,  64  M.  I.vi;  ii.m 
BftiagflaM  4  8.  R.  Co.  «.  Calkimi,  vti  i.l  .W 
I  8.  W.  M;  Ittt,  81.  Loaii  r.  Kwik.'ii,  «.^  i,t' 
ltl,l&  W.  Mil  Ittt,  UaioB  Kl««  Cn  r  K. 
Co.,  IM  id.  tM,  M  a  W.  lOTI ;  bat  a|.|»>n.|,ik 
Boi  of  daoMff*  doa*  to  aanoaalty ;  i  »:t'i.  ^nJi^ 
».  81  Laai*.  Ill  id.  IIS,  M  a  W.  48.1 1  •  ainoimi 


of  daaiaga  dooa  to  tka  wagoa  tml  ii.irii<«," 
lasctadadT;  AUnukai  tka  Taloa  <■(  p4'n.>ualtV 
maf  ba  naiad:  1881,  Kaitb  r.  TiUurr  U  Nehr. 
m,  II  N.  W.  aiS:  ItM,  WMlera  II,  I  (V  p. 
Rkkatdna,  40  hL  I,  I,  M  N.  W.  sj;  ith« 
lamp  ralaa  of  a  itack  of  good*) ;  a*  well  m  ihu 
ofnialiyi  eaaa*clt*d<V''^'  i**w'Kii>*llv  Ma 
ikat,  la  «aila*iit linmala  taking,  unt  ivi'li  th« 
Talaa  aflarlokfaM eoold  b*  ilatail:  I8!i|,  Fn- 
moot  B.  4  M.  V.  R.  Co.  *.  Whalcn,  1 1  i.l.  JDl,  |o 
N.  W.  4BI ;  bat  tkIa  wa*  orannlwl,  ami  now  tlw 
valaa  bafora  Ika  laklag  aad  atur  th«  ukiox 
Bwjr  ba  itatad :  ItM,  Rapablicaa  V,  K  I'u.  r. 
AntoU,  IS  id.  417, 14  If.  W.  478;  IHM,  Bw^ 
lioKtoa  4  M.  R.  Co.  r.  BeklaBts,  U  i<l.  An,  it 
N.  W.  431;  1188,  NonkaaaUrn  N.  li.  Ou.  r. 
Fraifer,  M  M.  H,  40  N.  W.  M9 ;  thoiixh  ih< 
total  daoMga  maj  aot  ba  Maiad,  and  tlii>  in  i^ 
plied  al*o  to  damMi  eaai>ii  b/  a  tm|itH: 
1883.  BoriiBftoo  4  H.  R.  Co.  V.  tkhlouti,  u  id. 
4IS,  It  N.  W.  4M;  Ba^Bgtoo  4  .M.  K.  Co.  t. 
Biali*,  ib.  4TI.  IIN.  W.  747 ;  1888,  FrenioM 

B.  4  M.  V.  a  Co.  *.  Mari*r,  15  id.  U),  40 
M.  W.  Mil  ItOLRaad  *.  VaOtjr  L.  k  C  Co., 
—  id.  — .  M  M.  W.  Ml  (lb*  amonut  i>(  ilinu|(a 
Ibal  woald  kava  baia  (aftaiad  if  the  defewliuit 
bad  aot  wkUA  a*  ckargad,  ex('lu<le<l) ;  .VVv 
Mamftkin:  ia  tki*  8lat*  tb«  radicBl  pwiiiug 
wa*  aarir  lakca  «f  rafwing  to  allow  the  tiIm 
of  aaytklag to b* dindlr Mattd :  ih:i6,  KkIim- 
tar  r.  Ckaalar,  3  N.  H.  315  (Gncn,  J.,  "there  \t 
parbapa  an  apaei**  of  propntjr  in  the  eomnu- 
alljr,  of  Iha  Tain*  of  wnleb  the  jnrr  ore  ktter 
aoqoaiBlad,  ikao  kooaa*  aad  lanils");  IM3, 
PaMrboro  *.  Jtffnjr.  I  id.  46.1,  U|iham.  J  ; 
1844,  RobMtaon  v.  Stark,  15  id.  IM,  I'irker, 

C.  J.:  Ikao  caoM  two  d*el«ioDt  liiiiiiinK  thii 
doetiia*:  1839,  Whipple  •.  Whipple,  lu  id  131 
(hoTMi);  1140,  Baardf.  Kirk,  II  id.4UI  |.4led<); 
bat  III*  former  poaltlon  wai  again  lesDined: 
IIM,  Hoitt  *.  MoaRoa,  II  id.  591 ;  I8il,  Cca- 
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■   WWMMM   M   to    UM     -llMti:!    kv    ■Mlmul- 


■'te't*  °2?'''  «•  M-  •«:  liM,  Mar. 

siTirf^*/! •«•.. Brill  r  7i2£?  M  ii.S^^ ^;,r^;in^'f^  t  "•  £f  •• 


IM  ItaaliMi  ,  ««»„L.  ITiwtot"         ' 


I HHI  <04  (CUM  of  nbuTTimSa  bs!i^  .^' 
<I«M|;  1W7,  r^iwwTf.cinaTlSfa'sS 
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OPINION  RULE. 


[Chap.  LXVI 


§  1944.  Stats  of  the  Law  im  th«  ▼■ilou  JwriadlotloiM :  (2)  Othw  VaioM 
(■wTtoM,  PwMiud  Znlutoa,  BrMohaa  of  Ooatraot,  Ma).  In  dealing  with  uther 
values,  the  Courts  are  apt  too  often  to  see  some  violation  of  the  Opinion  rulu  in 
the  most  straightforwud  and  practical  questions.*  Of  the  remaining  clashes 
of  values,  nothing  special  need  be  said ;  except  that  in  penonal-injury  cases 
the  exclusion  of  o^Hnions  of  value  is  perhaps  reasonable,  not  becauHb  uf  tlie 
Opinion  rule  (which  would  insist  on  the  grounds  being  substituted  for  tlm 


MonUiu  R.  Co.  V.  Wurai.  »T  C.  S.  35S,  11 
Bop.  M  (danug*  by  taking ;  Miniilted) ;  1(96, 
The  Conqmror,  IM  id.  110,  ISI,  17  8b|)^  SIO 
(OM  of  •  Tacht;  admitted);  1897,  St.  Looia 
L  M.  4  S.  K.  Co.  V.  Edward*,  U  C.  C.  A. 
30(\  78  Fed.  745  (damafi*  to  cattle  in  ahip- 
meat,  admitted;  qaoted  tupra,  |  1941);  Vtr- 
moiU!  18.58,  I^aarent  v.  Vaochn,  SO  Vt.  94 
(penonaltT ;  admitted) ;  I860,  Crane  v.  North- 
fleld,  as  id.  196  (lame);  WoMkin^om:  1899. 
Seattle  *  M.  R.  Co.  v.  GUcbriM,  4  Waeh. 
509,  513,  SO  1*81!.  7S8  (damage  to  land  br  tak- 
ing; allowable);  Wnl  Virgima:  1884,  Railrcjad 
Co.  V.  Foreman,  94  Va  673  (damage  br  emi- 
nent-domain taking;  admitted);  1896,  Blair  v. 
Cbarierton,  43  id.  68,  96  8.  B.  341  (valne  after 
taking;  admitted);  1900,  Kay  v.  K.  Co.,  47  id. 
467,  Is  8.  E.  973  (ralne  before  and  after  la 
alone  allowable) ;  Witeauin:  the  ralne  nf  prop! 
ertr  ma/  be  itatad :  1867,  Noonan  n.  Ililejr,  89 
Wu.  35 ;  bat  a*  to  damage  or  beueflt  done  to 
land,  there  ha*  been  lome  flnctoation;  there 
flrit  occnr  the  following  farurable  rolingi: 
1851,  Milwaakee  *  M.  R  Co.  r.  Eble,  3  Muuejr 
S34  (whe^Ner  and  how  a  railroad  would  inereaia 
ordimiuk  .  land  Taloe);  1854,  Cole  v.  Clarke, 
S  Wii.  39>  (on  a  qtumtum  mtruil,  whether  plain- 
tilTi  work  had  on  the  whole  beneflted  defend- 
ant'! pramiaes);  bnt,  ai  regarda  damage  bjr 
land-taking  or  hlKhway-improrementi,  a  iitata- 
ment  of  the  whole  amount  is  now  exclnded: 
1847,  Farrand  *.  R.  Ca,  91  id.  435;  187^ 
Chorch  D.  Milwaukee,  31  id.  590;  but  the  ralne 
before  the  taking  and  after  tha  taking  may  be 
■tated:  1869,  Snyder  ».  R  Co.,  95  id.  65 ;  1875, 
HutehiuM>o  v.  R.  Co.,  37  id.  610 ;  1883,  Neibon 
F.  R.  Co.,  58  id  .190, 17  N.  W.  310;  (here  ia 
^ao  the  following  ruling :  1883,  Wation  v.  R. 
Co.,  57  id.  351,  15  N.  W.  468  (probabl*  coat  of 
land-improrements ;  excluded). 

*  Un  all  tbeae  topics,  compare  also  the  rul- 
ings cited  date,  {|  715,  716,  which  sometimes 
imply  a  rule  on  the  present  subject;  Strviett: 
the  leMimony  is  admitted  in  the  following  cases, 
except  as  otherwise  noted  :  1858,  Butler  >.  King, 
10  Cia.  341  (excluded) ;  1875,  Corer  t>.  Camp- 
bell, 59  Ind.  158;  1880^  Johnson  r.  Tbompsoa,- 
79  id.  170;  1898.  Clark  t.  Kkworth,  104  la. 
448,  73  N.  Vr.  1093  (attorney's  serviceR) ;  1897, 
Fowler  v.  Fowler,  111  Mich.  676,  70  N.  W. 
336  (serrices  on  a  farm);  1870,  AUis  c.  Day, 
14  Minn.  518  (aUomer's  serrices) ;  1901,  Cd- 
honn  r.  Akeley,  89  Mian.  354,  85  N.  W.  170 
(legal  lerrices) ;  1887,  Hurt  «.  B.  Co.,  94  Mo. 
960,  7  8.  W.  1  (damage  by  loai  of  serrice,  sx- 
dnded) ;  1899,  Sprague  ».  Sea,  159  Id.  397,  53 
S.  W.  1074  (rains  <rf  hoosakeeping  serrices) ; 
IS8S,  Alt  V.  Fig  Symp  Co.,  19  Nsr.  119,  7  Pae. 


174 ;  1908,  Harris  v.  Smith,  71  N.  II  .ito  jj 
Aa  854  (hauliuc  wood);  1876,  Williama  r 
Brown,  98  Oh.  St.  551  (attomev'a  trrviit*)' 
1898.  Ward  v.  R  Co ,  53  8.  C.  10,' .lo  S.  K  59^ 
(serrices  of  a  physician) ;  1898,  Camp  r.  liiKiu. 
101  Tenn.  534.  47  8.  W.  1098  (aamc);  im 
Duihane  v.  Benedict,  190  U.  8.  647.  7  .Sap  m 
(damage  by  loss  of  serrices ;  exrludFil  \»emt 
not  aceomnanied  by  facts) ;  1901,  W'atriw  r 
Trendall,  74  Vt.  54,  58  Atl.  118  (rake  uf  i^ui. 
Ing^errioes) ;  1896,  Turner  v.  K.  Ci>.,  1 5  Waah. 
913,  46  Vie.  943,  lemble  (attomer'ii  time,  ex- 
daded) ;  PtnuuU  injuriu :  iu  the  fallowing 
cases,  an  eetimate  of  the  damii);e  done  U  \ 
personal  injury  is  excluded,  though  Koroeiimes 
the  ruling  te  applied  only  to  the  pluiutifl'ii  un 
estimate:  1886,  Uttie  Rock  M.  K.  &  I'.  K  Co 
V.  Haynee,  47  Ark.  500,  I  8.  W.  774  (plaintiff 
himself) ;  1877,  Central  R.  ft  B.  Co.  c.  Kellr, 
58  Oa.  110;  1880,  Thomas  v.  Hamilton,  71  Ind. 
977 ;  1870,  Tefft  V.  Wilcox,  6  Ksn.  65 :  1856, 
Wilcox  V.  Leaks,  II  La.  An.  179;  1903.  Teuury 
V.  Rapid  City,  —  8.  D.  —  ,  96  N.  W.  96 ;  1888, 
Bain  i>.  Cnsbraan,  60  Vt.  843,  IS  Atl  I7i  (pUin- 
tiS  himself);  1908,  DeWald  v.  Ingle,.'))  With. 
616.  79  Pac  469;  Contraef$  non-per/oriHma : 
1847,  lleraoo  t.  WaUace,  7  Ark.  29)  (damige 
by  nonpayment,  excluded);  1902,  Foute  &  U. 
Cfa  V.  Mafonr,  115  Oa.  985,  49  S.  E  41.1  (ilam- 
age  10  basin  m  by  breach  of  cuntnut,  e.\clade(l) ; 
1873,  Linn  v.  Sigsbee,  67  lU.  75  (trade  li«i  b; 
breach  of  eontroct  restimining  trade,  eM-lndetl) ; 
1867.  Mitchell  v.  Allison.  99  Ind.  44  (dain,if!e 
by  {ailure  to  perform,  exclnded) ;  18*0.  Fergu- 
son V.  Statfonl,  33  id.  164  (amoui.t  k'aiued  if 
contract  had  been  perfom.ed,  allowed) ;  188<, 
JEtna  L.  Ins.  Co.  v.  Nexaen,  84  id  3«7  (tiIim 
of  life  insurance  policy,  allowed) ;  1898,  Iiuntoo 
Land  Co.  v.  Rntchart,  73  Minn.  39,  75  N.  V. 
749  (ralue  of  land  with  a  contrart  perfurmed 
and  unperformed,  allowed) ;  1872,  Fitzgerald  v. 
Hl^yward,  SO  Ho.  591  (damage  by  uon-perfurro- 
aoce,  allowed) ;  1901,  U.  8.  v.  McCann.  40  (ir. 
13,  66  Pkc.  974  (amount  of  damsf^e  from  hrearh 
of  contract,  excluded) ;  1882,  Jonen  v  Fuller, 
19  8.  C.  66,  70  (nwrriage-pramiae ;  otimate 
by  persons  knowing  the  circum^uncex  of  tin 
parties,  allowed) ;  1876,  Waco  Tap  K.  Co  c. 
Shirley,  45  Tex.  375  (probable  coat  of  romplet- 
ing  a  contract,  allowed);  Siuidriet:  1897,  Ar- 
kansas H.  R.  Co.  r.  Orifflth,  63  Ark.  491.  39 
8.  W.  550  (by  a  farmer,  as  to  the  cost  of  hit 
liring,  admitted) ;  1898,  Burton  v.  B.  8.  C.  Co , 
171  Mass.  437,  50  N.  E.  1098  (ralne  of  the  me 
of  inrentions,  allowed) ;  1899,  Graves  r.  Ken- 
nedy, 119  Mich.  691,  78  N.  W.  667  (value  of 
insaniaee  business  bought,  allowed). 
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Jof  income  fr  sap^,^"  nZhLCI  ."'^P'  ""Z"  "  '*  ^"^°'-««  »"« 
«tion  in  the  .h.pe  oKev  there  ki„''  ""?  "  '•"'  ^"^  K'^"  ''""Pen- 
iD  money.  *'  "'^'*  "  »°  ""conw-tency  in  excluding  estiauTtes 

3.   l«««,o.  nil  (ln«r.M.  or  M.t«taU„X 

il'tL'Stth^tiVuCr'r^  i'  p"'«"'-»  -'-nee  ■ 

formi„g.«n»terialri8k"or?nLr.a^^^^^  circumstance  in 

Ft  of  a  controve^y  mo«  thl^Z"//^  iZ^/  ™''"'"'  '^^  *»>•  """- 
due  to  the  faUure  to  di«tinKubhSffS„^^  old. -a  controversy  mainly 
me  be  involved,  and  imSblet  1^!^  ^T"  T'^'"^  ""^  ^"  *»>«  <"  »»»«* 
difference  of  imea  i«  giinT  tL  «^!  . "  •"  "''*'  »PP«<»»tion  of  thi. 
stance  haa  increa^  S  eitwTnT  f'''-'^'^''^*^''' *  Pven  circum- 
I«»t  four  distinctl^ues™;;  eS^  oPS?.  °'  "w?°"'^  ''''""^'^  ''^^  at 
.pplication  must  reoeiyl'l^iX^^^tmor'n^ii^''  ^f?"'""  '"'«'« 
whether  an  insurance  broker  A«  - /^w^w  » •   v  .  ^'  .       qnestion  may  be 

.ured)  which  requires  htt  ptvid:Cet''potror'''  'T'^^  ^'•''•°- 
any  chan       f  « risk  "  (i  e  nt  p,-«..,T  *  ^    '"  "'  °®^  clauses  against 

.taL  wit.  «fe^cet\^rg"S7bZl?t;^r''"«^'^^ 
question  may  be.  in  an  ar  t!„„  f  *  P^^o'es)  brought  to  his  notice.     (2)  The 

I  cner  o/^^nZ  Z  n^LluTj'  ^T"^  ''''^^*-^  -Aether 

{i)an  increased  expense  necessarilv  fm  JST  T*^  *'°«''  '~°'  «"•  o' 
»notthe  danger  h«irfLTr.^^Tr;  ^  '«>"»«"«<».  whether 
by  an  insured  against  the  inTuJ^hih  ?u  ^  *'H°"  ""^  ^-  ^  «°  ««=tion 
the  contract  anTndiK:lolr™Jiri!!L''''"  ""**^  »'  *»>«  ">»king  of 

™*;' or  whether  t^Trett  Lrsn;^rrr^::rf  .^'*' 

rtance  or  increase  bv  not  }i«v,«»  i^  »'»CTwa*«  o/  ruk,  which  oircum- 

amined  in  order:  ouTerent  issues  may  be  ex- 

thi  fS^'^le^r'*^'  '"''    ^'"  ~^"^*"'  l>e»  can  best  be  illustrated  by 

•k.  B.«lful "  With  ft ,  he^«S  «r^in  T*!'"  '^'"^  "^P*^  "'«'  *«  toW  to  «  dJ 

•owct  concision  upoV  «Lirng  tt.  £tor'  b^t  "k°»°K  "''""""  *'  '*''''"«'*°t  "^^ved  ,t  i^ 

«bU.er  other pe«,n.exerci.ingiheS2rpSflJ„**'r''  *^" 'r""'  '"I^T.^. 
"«ce  therein,  would  or  would  not  haTJT.TT      *"*^'  *""'  ***"«  »«•»  »'  «P«- 

*.l.tter«e.n.    Itl  whi^JrSL:;!!'!"^^^*^^^^'^""^ 
!.«  ande,,tood  U  to  m««,  SS^orZ^'Jll'^L!:-  «"  *  ^'}^  »«*«'  would 
T01.U1.— It  ^^^^^r°™°  ••»»•  ackwl  npj  nit  under  the  i««e  j^ 
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[Chap.  LXVI 


eniMUiieai.  .  .  .  This  eoneliuloii,  fH  mfipttn  to  u,  MitlMr  Jodgt  nor  jury  eoul<]  arrive 
at  from  the  rimpto  paniMl  qf  the  leCter,  unaMbted  by  eTidenoe  ;  baoaoae  they  would  iint 
h»T*  the  expariaoM  upoo  wbioh  •  JndgmMt  eoold  be  formed." 

This  result  is  not  to  be  questioned.  The  cue  is  (he  ordinary  one  of  the 
propriety  of  professional  conduct,  and  it  is  obvioas  that  skilled  aid  miu«t }« 
employ^  to  explain  to  the  tribunal  the  situation  as  it  would  be  understood 
and  dealt  with  by  a  person  of  ordinary  skill  in  the  profession.  Thus,  i:i(  {. 
dentally,  the  question  may  arise  whether  a  particular  circumstance,  t.  g.  the 
stopping  at  a  specific  port  not  mentioned  in  the  original  policy,  would  by  po»- 
nbUity  so  affect  the  attitude  of  ilu  insurtr  that  the  broker  as  a  prudent  .igeiit 
ought  to  cover  it  by  a  new  clause. 

(2)  Injury  to  property  by  eminent-domain  proeeu.  Here  we  assume  that 
by  the  substantive  law  the  owner  may  include  in  his  bill  of  damages  (a)  an 
actual  increased  danger  from  fire,  or  (ft)  an  increased  expense  necessarily  im- 
posed for  insurance,  irrespectiTe  of  actual  increase  of  danger.  As  to  the  em- 
ployment of  expert  testimony  on  the  first  point,  the  question  is  the  same  a$ 
one  to  be  taken  up  under  the  next  head  (3)  (a),  and  it  is  enough  to  refer  to 
what  is  said  there.  As  to  its  employment  on  the  second  point,  there  can  be 
no  doubt  of  its  propriety.  The  iss:  .  is.  Can  the  owner  get  insurance  at  tiie 
same  rates  as  before  ?  and  insurouce  ^experts  are  certainly  capable  of  helping 
the  jury  to  determine  whether  he  can  or  cannot 

(3)  Uneommunicated  "  inereate  of  risk  "  or  "  mi»repre»entation  of  material 
faOe'  at  forfeiting  a  policy,  (a)  Here  let  us  firat  assume  that  the  issue  is 
whether  there  has  been  an  aetutd  (or  objectiTely  real)  increase  of  danger  by 
the  subsequent  circumstance,  or  whether  the  pretSxisting  and  concealed  cir- 
cumstance was  actually  (or,  in  objective  reality)  "  material,"  i.  e.  made  the 
fire-danger  greater  than  it  would  have  been.  On  this  assumption,  it  is  a  fairly 
disputable  question  whether  any  expert  testimony  is  needed  to  aid  the  jury. 
Certainly,  on  some  pointa  they  clearly  do  not  need  it : 

1853,  ffiUt  y.  Itu.  Co.,  2  Mioh.  479 ;  the  fact  of  pending  litigation  waa  not  iliicloaed, 
and  the  opinion  of  underwriters  waa  offered  to  ahow  it  to  be  material,  inasmuch  as  "  the 
insured  might  be  tempted  to  fire  his  property,  or  in  ease  of  soeidental  ftre,  be  less  disfromd 
to  make  ezertiona  to  put  it  out,  or  lew  vigilant  to  insure  ag^st  fin";  Wing,  V.  J.: 
•'  This  ia  not  a  question  of  acienoe  or  skill ;  ...  it  la  a  mero  dedaetion  of  reason  from  a 
faet,  founded  upon  the  eomraon  experienoe  of  mankind  that  a  man  may  be  tempted  to  do 
wrong  when  placed  in  oircumatancea  where  hia  cupidity  may  be  excited.  A  jury  does  not 
need  evidence  to  convince  them  that  thia  may  be  the  ^eet" 

It  seems  clear,  from  this  point  of  view,  that  the  use  of  expert  testimony 
may  or  may  not  be  necessary  according  to  the  nature  of  the  circumstance  at 
issue  in  each  case.  There  should  hs  a  liberal  leaning  towards  the  use  of  such 
aid  whenever  it  is  by  possibility  useful;  bat" at  any  rate,  there  can  be  no 
hard-and-fast  rule  against  it  This  doctrine  is  well  set  forth  in  the  following 
opinion : 

1868,  Saimey,  J.,  in  PrvteeHon  In$.  Co.  v.  Homer,  2  Oh.  St  467:  "  The  appIicatioD  of 
thadoetrinatooasssof  insnraaeaiBasobTionaandaaiyastoanyother.   A  fact  concealed 
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er  not  eommimieiitod  ia  eldnMd  to  ham  (•«»  —.  j  • 

[«!•■;{  J-^'-o-y  "»7oft.n  Scorn,  Mui„S  "*  "'?  ""*  '"T"/  »«««"<».  *^^ 
■ON  dlOeidt  to  *.  when  •  Mowity  tor^h^^A    '',  T***  **'  *"  '"""wnce,  it  i. 

«|.pri»,iph..  It«.thJfo,,i„;SbLi«;ZZ  A  ^»"  •«««>«"••«»  by  the 
to  b.  reived  in  drtermining  the  nKtHtv  MflS^  „^.°i?"^"'i^  """'•^  •«  "•''«' 
.id  that  they  «,  to  be  «cei,«|  i„  iln^IlZ  /„r„^  °°'  di«lo«Hl;  much  !.«  o«,  it  be 
ofU-einqui^.  ...  There  w«  notl^^ti^'' 'J^.,^}l?T  "^'r^^  "''''''' '^'^'^ 
.«»pect«l  ineendiwy  «w,  .hortly  befo?,  w-  S  ?,     "^  •''"'  f*'"'"""  "">  '«»  "f 

1M.430: -If  itreqain-edenUflc^ow^ettcJiitiS^ 

«er.dent.U  oonneeUon  between  the  factcWmedTbrml,  I.  .  ^  ^  «*"''"•  «*'"^ 
nrS!*'  ""I"  »'««»*.  the  terth«,°y  o^'ii:,'^„'St^r'<»  ""  loM  or  death  in- 
tmoed  m  the  pwticular  cnrft,  .hould  be  farn°.hed^  u!^^!.".""  neoemiy  wieuce,  or 
t.«t.mate  the  weight  which  a  reawnably  nr„l„»^        ^"'^'  ^  ""'''•  "«"°  P^P^riy 
««t.  in  hUcalcuUition  of  chancT^uTwh^/^th  '  al'^r  ^''"'^  ^-^^'y  P^«  t"  «>• 
««.«l.r,tion  only  of  fact,  of  cTeiyda,  Hfe  of  The  m««        »°"  "^  *•"  "''""'*'  '"^o'^*"  • 
.Mity  with  member,  of  the  Ju^^^  .'d  of  tt^  ^m        "'u""?  """«  "  ">«>  «•»«  «>«• 
.bich  .Teaman  i.  pre«mH>d  to  w'  1  l^^U^J' ^  ^^T'r"  •"^*"^'^  «""«•  »' 
««  examiner  riKmld  be  permitted  tot^^en^  SZ"  hi    ^'^'l^  *"  '*'  "'">•  •"  '"•"'^ 
^rerj  «„.  which  they  are  «««bIeZ  Siidi^.J^  f^''*  »"•  •"orn  opinion  on 
th.an..opportunitie.upon  which  to  found  »%Zw%^^  **^'  "•  piwiamed  to  have 
k...  h«i  occuio.,  in  hUbnaineTto  c«^lt  r„H      •^u'^f^"*  "  ••••   ''  ^  *"•».  he  mv 
parp^e,  mnch  mo«  f«q«enUy^  t^SS  bnt  thTd     '°''.°'  *•"•  ""Tacter/for  thi^ 
hrt.  competent  widened  .  .  .  cWnIr  3^^  L Ik   *^  "°' '•"^^^ 
Mu.l  opinion,  of  in.or«c  »e^n  Kr«in«l*"~  r"""*  ^^^  *«'"'''''»  'he  in! 
fid. »  in  mwln.  and  irt  inwnuii:   ofLl-^^  T"  *'  "'•♦'"•"ty  of  particular 

*«yofdi...««.dbodily^ron.?rSS:hTrtt"r^'*''''^^ 
«»«  Muar.  not  wpert.  upon  th«.e.nbirt.F„!?vl!u  '"l*"  «»»P«tont,  but  insurw 
«Hi  habit,  of  the  WHoant«^^e£7«lai^tK ''■'''  ^^  '^  '"•"»«  to  the  health 
li«.lf.  or  inc^aJSn,  ProbabiliroJd^^ip^^rt^?  "'*•■"  W""*"'  ^  ^»^J 
n%of  thi.  ch«  of  f«rt.  th.  Ju,Jc«.  5e  J„*^""  ^  ^"^  "'i»'7-    Of  the  mati 

""^•"^  Th.y.„diS„thit«srn'irrj^7m^Sa*r'"'^« 

(J)  But  u  the  above  assumption  of  (a)  con«rt »    t-  •*  * 
the  judge  first  quoted,  that  -  the  qltion  Hid  th«  1  ?"' "  *'',"'  '^'"^  *»' 
communicated,  from  its  probable  or  ^^^  «.    ,t  "•'"°'  "°"<*"'«*^  «'  »«' 
^r  Are  we  investigating  the  It^Z.^^'^'"'''^  '""^  '='""'««' o' 
i«  our  true  purnose  of  in.,„.w  .     ""JT^"^^  re»"ty  of  an  mcrease  of  danger  or 

oiaar.   The  Lq^  wS  Zrt^"*  ^^f ' '•''^"'"* '    The  latter.  itSm" 

to  fix  a  higher  rate  of  premtm^l^a^Xr^^Tl  ^t^'T"  ^"  ^"°^'> 
•n  mcrease  of  danger  is  involved  h«t  T-  w-  ^  ?*  '''^  objective  reality  of 
question  subjectiX  L«  to  S  ?  '»>«  ""lafon  which  the  circun.stance  in 
When  the  jSZlw^^^^lTX'  "'"''^  '^^^  '^""^  «f  <=harge. 
h-notbeen'^/reS^^^'""*'^'^;;  S°'!?k"''  '"''  °'  circumstS 
f    presented  •  •  • .  orif.  without  the  assent  of  the  Company. 
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the  situation  or  circanutances  affecting  the  risk  shall  be  so  altered  as  tu  cauw 
an  iuorease  of  such  risks,"  the  proviso  is  inserted  with  reference  to  the  cmirsc 
which  the  insurer  would  have  taken,  had  he  in  view  of  those  facts  been  "u- 
tering  anew  upon  the  contract,  t.  e.  with  reference  to  his  either  increasing  tiie 
premium  or  lef  using  the  insurance  altogether,  as  induced  by  the  circamatance 
in  question.  Thus  the  word  "risk"  does  not  mean  "actual  danger,"  but 
"  danger  as  determined  hj  the  insurer's  classification  of  the  various  circum- 
stances affecting  the  rate  of  premium."  Our  main  inquiry,  then,  is  an  tu  the 
insurer's  schedule  of  classified  " risks "(». e.  combinations  of  circumf  i  >es); 
and  as  we  may  desire  further  evidence  than  his  own  word  for  it,  we  m.i  \  vx- 
amine,  secondarily,  the  usage  of  insurers  in  the  same  community,  because 
their  custom  will  tend  to  show  what  the  individual  insurer's  practice  is,  as 
conforming  presumably  to  the  local  methods  {ante,  §§  376, 379).  We  do  not 
look  at  the  usage  as  simply  incorporated  into  the  contract,'  but  merely  as 
throwing  light  on  the  probable  practice  of  an  individual  of  the  class. 

Thus  we  are  in  no  way  concerned  with  the  question  of  an  actual  increase 
of  danger.  Perhaps  it  might  be  clear  that  the  circumstance  in  the  case  in 
hand  did  uot  really  increase  the  danger ;  but  if  nevenheless  it  fell  within  a 
class  of  circumstances  scheduled  by  the  insurer  (for  whatever  reason  seems 
best  to  him)  as  increasing  the  danger^  it  would  "  increase  the  risk  "  under  the 
terms  of  the  contract  A  proper  mode  of  obtaining  aid,  then,  as  to  the  in- 
surer's practice  in  the  matter,  is  to  call  in  persons  skilled  in  the  insurance 
business,  who  may  appropriately  add  to  the  jury's  information  on  this  subject' 
The  form  of  question  proper  to  be  put  would  be : "  Would  you  as  a  professional 
insurer,  and  according  to  local  practice,  regard  this  concealed  or  misrepresented 
circumstance  as  material  ? ",  or,  *  With  refeienoe  to  local  practice,  would  this 
circumstance  be  regarded  as  increasing  the  risk  7 "  or, "  as  calling  for  a  higher 
rate  ?"  or,  "as  bound  to  be  communicated  7"  or,  to  the  promisor  himself  or 
his  agents,  "  Would  you  according  to  your  practice  or  ruleb  have  charged  a 
higher  rate  of  premium  in  view  of  this  circumstance  7" 

This  is  the  view  accepted  by  s  few  Courts  only.    The  following  passages 

illustrate  it: 

1839,  Jo),  C.  B.,  in  Qidn  r.  Auwrane*  Co.,  Jones  &  Car.  (Ir.)  881 :  "Now  what  ii  the 
test  of  msteriality  ?  It  is  this :  whether  the  mUrepreaentatian  was  such  as  to  induce  the 
insniws,  either  to  insure  when  they  would  not  h»^  done  so  if  they  had  known  that 
the  premises  were  so  oireumstanoed  m  they  actually  were,  or  to  bare  required  a  hightr 
premium.    If  either  were  the  oonaaqaanae  of  niiadeseription,  it  was  neceesaril;  material. " 


*  And  whether  the  iarared  knew  ot  the  OMge 
is  thus  immaterial. 

*  The  troth  is  that  the  above  principle  ii 

ciMiilj  implied  in  the  theory  of  **  material 

tepieientation "  now  accepted  for  the  ■nbatao- 
tire  law  hi  conetrainK  insniance  contracts, 
"  Materiality"  maaBS  that  which  woidd  tabjec- 
tireljr  affect  the  inaoier'i  attitode  towards  the 
proposed  contract;  thus  the  point  of  Tiew  it 
always  rabiectiTcly  the  Insnter't  state  of  mind. 
Compare  tae  foUowina  expoeition  ot  "  materi- 
aUty^ly  TUidal,  C.  *.,  la  »^  -   »-«^i»- 


UtoB  *.  Latfcins 


(I8S>),  poll:,  "  A  material  concealment  it  a  coo- 
eealment  of  (acta  which  if  communiraifd  lo  tit 
part)  Kho  mtdtrwrittt  would  induct  him  either  to 
refnse  the  insomnce  altogether  ur  not  to  eftect 
It,  except  at  a  laner  premiam  than  the  onliiiarT 
premium  " ;  whfeh  only  needs  to  be  qnaliSed  bjr 
the  statement  of  BUckbom,  J.,  in  lonidn  r. 
Pender,  DOit,  that  the  insurer's  attitnde  miui  b« 
"  the  indgmeat  of  a  rationsl  nndenrriter  ^reni- 
ina  himself  by  the  principles  and  calcuUtioiu  ob 
which  aadeiwfitars  do  in  practice  act" 
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1S53,  Oaek,  C.  J.,  in  Hmtmam  r.  In$.  Co.,  91  Pk.  477-  «I  think  ««.»  »#  «k. 

rf.<»rUiD  oiuUtT  in  Mnr-^  for^n^tl^S!^?        ••g»r  broker,  whether  tbeexieteDce 

iiOlMiKie  with  pnrohMen  genw^y  in  deteratain.  the  »ri«  "^'""5?  °'  ""•'  '««*  »»•  « 
.^ncei.oon.t««y«dmUt«L  He«  tKqtSlT  in  wU^^^^lT "^  •"'».'*"'«" 
friM of  iiMiirMo.  i. rfteeted  by  pwticulwfacU  "  •"»»»«h*  whether  the  mwket 

ISM,  Tqft,  J.,  in  />«im  JIf.  L.  Int.  Co.  r.  M  S  B  t,  T  n.    id  r.  r.    .    «  - 
(» :  "  MMTiaUty  of  .  £.ct,  in  ln..«n«  taw  i.  .nwL«     i;      ^^  ^^  *^  ^'  "  *''^- 

tk,  other  h-Hl,  it  doe.  not  diepmre  thitt .  &rt  nmyuTb^S^^SLTl;  v^'  °" 
tt  bed  00  ectuid  .obi«,n«.t  nl^on  to  the  menrHn  rhwTth^S  ^^  ^*'"'* 
oeeor.  A  fair  teet  of  the  ni.teri.lity  of  .  f^Tf „„„!^^  ^  ?  ?""'^  '«^"**  "*'"' 
,«.io„  wheU.er  «Mon.bly  cJKd*i„'Siinr.t  t;S?  uS  S^'L^  *^ 
»..m.Dicted  U  the  time  of  elfecting  the  iu.urMcI  J^wbita^^fT^  *^^' 
duoces  of  the  kw.  inaured  unintt.    The  beet  .viH«?^^^i.?  w   u  ,^  tacreMing  the 

-d^tice  of  in««nce  oo'C'L  •»  r;^  ^X  U.^^^^ ta'S^X^^S 
n  beeoming  awwe  of  the  faet."  •■««"  w  «n  "jecnng  tde  riek 

W  A  quaMcation  of  thia  resnlt  may  sometimes  be  neceasaiy.    It  may  be 

«ked,  smoe  the^nse  of  word,  used  in  a  contract  mast  bTZ orcUna^and 

°7  («  being  presumably  the  one  common  to  both),  and  ZaZ^ 

m«  put  forward  by  one  p..ty  alone,  why  can  the  insurer  chum  thaJ  h^  o^ 

rt^dard  of  classification  shdl  be  adopted,  as  above?    Because  the  Xle 

S'^-tdTeSv  to^*"  t"  "^  ----haiges  appropriate  to  variot 
Tttta  and  the  Uberty  to  raise  his  premium  or  decline  the  insurance  entiielv 
««.  be  naturally  understood  by  the  insured  as  dependent  on  The  i^S 
jUbhshedcIajse.  of  circumstances  and  "risk.-;  soVhat  tke  insur^U^Tof 
A,pkra^  IS  adopted  mto  the  contract.  But  (and  here  the  qualification XX 
U  msy  clearly  appear  in  a  given  case  that  the  phrase  was  not  used  withTfeS 
««  to  the  insurer's  sense  or  classification,  and  that  it  is  to  be  inten»S 
mMing  to  Uie  wnse  used  by  the  insured,  i.  e.  the  ordinary  sense  of "2^ 

«d  knowledge  of  the  average  kyman.  If  the  case  is  of  fhis  sort.  U  wo^d 
«em  hat  expert  testimony  might,  on  occasion  only,  be  resoL  to(«  InM 
nfra).  whe«  the  natu«  of  the  matter  called  for  it*    Stlow  shS  we 

•  Til.  ..^.i^.>  — i-i..  .. .      .     . 


2P«K  mereoedt"  end  bene*  .ipect  teMl- 
■"J  wou  d  MTer  be  eppropriiKe.  thii,  how- 
•2^  TOiild  only  he  loand  where  the  policr 

«  Mk  with  the  kaowMge  c<  the  iaraied." 


2S87 


When  It  doeenot,  "incrsMe  of  riik"  would  be 

.W»  "I."??***-  '^«'"  •'«'  "knowledge  ,* 
It  WBid  •MO  tbtt  .  foolUh  owner  might  ^ 

JSr'!"''!!"''? '  '*'■  P«>?««?  wf">  impinitT ;  or 
throne wh<^ for  esuipie,iaiowed  hi«  workieu 
to  thew  ont  dyvmlte  over  a  itoTe  micbt  Xw 
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determine  whether  the  eaae  is  of  this  sort  f  Is  it  necessary  that  the  i^olicy 
should  expressly  speak  of  an  increase  of  risk  "  to  the  knowledge  uf  tlie  in- 
sured "7  Or  is  it  enough  that  the  insured  did  not  not  know  o(  the  iu^surer'a 
classification }  or  that  it  was  not  set  oat  in  the  policy  7  And  wheu  tlie  pro- 
viK) "  to  the  knowledge  of  the  insured  "  is  expressed,  does  this  mean  a  knuwl. 
edge  of  what  he  considers  a  risk,  or  a  knowledge  of  the  risks  as  claMsitied  br 
the  insurer  7  For,  if  the  latter  is  meant,  then  if  the  schedule  ia  shown  tu  tliu 
insured  or  accepted  by  him,  expert  testimony  could  be  resorted  tu,  and  if 
nok,  shown  nor  accepted,  expert  testimony  conld  not  be  resorted  to.  Thi-itu 
are  queries  which  have  seldom  been  answered  by  the  Coorts,  but  tl^ey  may 
well  arise ;  and  the  following  case  illustrates  one  method  of  solution : 

18)12,  FranUm  Firt  Int.  Co.  t.  Gruttr,  100  Pa.  373 ;  the  Court  proparly  distinguished 
(m  in  (6)  ftt;>ra),  between  expert  (eetiinoay  at  to  the  inereaie  of  sctaal  danger,  luul  expert 
teetiiDony  of  the  cuatomary  higher  rates,  aeeepting  the  latter  only  ;  but  the  claune  nad 
'■  or  if  the  risk  shsU  be  inereeeed  .  .  .  within  the  knowledge  of  the  SMured,"  and  tii« 
Court  pointed  out  that  *'  the  knowledge  of  the  plaintiff  was  tboe  made  a  material  factor 
in  this  condition ;  therefore,  proof  by  expert!  that,  from  a  techuioal  point  of  view,  the  risk 
[or  rate  of  inauranoe  *]  was  inereaaed,  came  to  nothing  unleis  aecompaiiied  by  pruof  that 
the  aHured  knew  that  the  ereetiona  eomplained  of  created  hasards  for  which  by  the  rulea 
of  intoranoe  an  additional  rate  would  be  charged.  But  of  thia  he  knew  nothing.  He  did 
not  even  know  the  daaa  in  which  he  waa  insured.  ...  It  does,  Uierefore,  seem  to  me  tiiat 
without  some  proof  by  the  company  that  the  pl^ntiff  had  some  ootioe  or  knowledj,'e  of  the 
mlea  of  insurance,  ita  expert  evidence  would  come  to  nothing." 

§  1947.  atata  of  the  Law  la  tha  ▼atloaa  Jsxladlottoiia.  As  the  Courts 
have  not  always  borne  in  mind  the  various  possible  distinctions  above  dis- 
cussed, it  is  not  easy  to  determine  the  exact  state  of  the  law.  The  ruliDgg 
may  now  be  examined  in  the  order  of  the  above  topics. 

(1)  Ifuuranee  broktr'$  duty.  There  seems  to  be  little  authority  on  the 
specific  point ;  the  view  above  set  forth  would  probably  prevail,'  and  har- 
monises with  the  general  doctrine  as  to  expert  testimony  of  professional  skill. 

(2)  Injury  to  property  by  eminent-domain  proeeu.  Here,  also,  there  ia 
little  authority;  the  rulings  should  be  considered  in  the  light  of  the  dis- 
tinctions noted  abov&* 

(3)  Forfeiture  of  policy  for  "  material'' mitrepretentoHon  or  unammttnicaUd 
"  inereau  of  riik."  Here  a  difficulty  in  stating  the  law  arises  from  the  failuie 
of  many  Courts  to  exhibit  the  principle  on  which  they  have  decided.  They 
have  either  admitted  or  rejected  the  expert  testimony ;  but  that  has  in  itself 
no  significance ;  everything  depends,  or  ought  to  depend,  upon  the  principle 
applied.    With  reference,  then,  to  the  exposition  under  (3)  in  the  preceding 


ISm^SI 


tliat  he  had  never  known  that  this  was  a  danger- 
oos  proceedinK. 

*  Ai  appears  from  a  previoos  sentence. 

>  1833,  Chapman  v.  .Walton,  10  Bins.  57, 
qnotsd  ante,  |  ISA;  1909,  Trsaton  P.  Co.  r. 
TitleO.  *T.  Co.,  N.r,  cited  post,  f  1951.  The 
foUowing  rase  leems  dmtiMabhahle :  1900,  Hill 
V.  Amer.  Surety  Cc,  107  Wis.  19, 81  N.  W.  1094 
(whether  the  witness  company  woold  have  in- 
sued  property  in  the  huds  of  an  Msignee, 


3988 


exdnded,  on  the  ime  whether  the  .latij^ee  wu 
derelict  in  not  procnring  insurauce). 

*  I8S9,  Pinasry  v.  R.  Ca,  78  la.  442. 4.1  N.  V. 
tS9  (whether  tlie  proximity  of  a  rnilnal  Hepre- 
dated  the  valae  by  incteanng  the  risk  <if  fire : 
expert  testimony  held  receivable  at  u>  incieiM 
of  risk,  hat  notas  to  increase  of  insurance  rates): 
IS40,  Webber  v.  Eaatem  R.  Co ,  2  Mete.  149 
(whether  proximity  of  a  lailioad  would  iucnsst 
alieriak;  admitted). 
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liT  ^  ^^-     ^""'r  •PP*"''"^  "Pon  the  waumptiou  of  theory  (aV- 

Sieved  ..  .d^ttiog  „,»rt  te.i\7:  •  ru v'.nThe^^Vh-teev:^ 
«  excluding  ,t  M  a  rule/  and  .  third  group  h«  choeenre  Lferable  a.!a 
proper  courje  of  lettmg  the  i«iuU  depend  upon  the  ca«  in  ^1"  Mo^- 
over  when  the  question  i.  in  the  form.  -  whether  the  uaage  of  underwrite™ 
«r  of  the  in»««r  was  to  charge  higher  rat«i  for  auch  rialw^  it  wo^Jl  TSu 
theory  equaUy  be  excluded  •  certainly  by  Court,  excludini  he  forlrqu^" 
Uon  (as  to  the  individual  expert's  opinion) ; '  and  equaUy  (Jne  would  sup!^^ 
by  Courts  aUowing  the  former  question,  because  here  the  usage  is  K 
merely  as  hearsay  opinion  evidence.*  ^^ 

•  Tht  .(MMioB  briBff  bm  wlwtbw  tb*  mi,, 
rtpramlalim  wut  maUnati  I8S8,  Uodaman  • 
Unboruogli,  SB.  A  C.  587,  mimhU  (1U«) ;  ism!     Co  i'CaihiS^  wI-T^V/i"",''  ?•"•"?»  "* 

iV«;  iwe.  UJteh  *.  bif.  Ca,  6S  N.  Y.  107 
(■uioe) ;  IMS.  Mom  ».  Im.  Co.,  I  Wwh.  C.  a 
M  InmriM):  lao^  »Unfc,U  ..  W  Co..  l  Id. 
SM  (mariM):  Md  the  qnartion  beiac  ben 
wlwtber  the  rui  wu  MemW,-  ISM,  (Shuidt 
R  IM.  Co,  41  lit  tM,  mmhU  («r^)7l884 
G«nD«n.Am«r.  Im.  Co.  r.  Stelgw,  lOS  id.  tu 
IM. «»  (an) ;  18*6,  T«Je»'  iSTco.  ».  C«lt».' 
IM  .d.  SM,  48  N.  E.  «6i  i  1864,  Mitchdl  iTlni 
ro,M  U  4S4.  miM.  (On;  bat  I.  sSl*^ 
!»•  Co.  (I8SS).  W  U.  «7»,  SS  N.  W.  I»,  Ae!mJ^ 
Uoo  »  ragMdMl  w open) ;  I88«.  Pluten'  kgt. 
Lii.  Co.  r.  Kowtoad,  86  Md.  S44, 7  AU.  M7.  «f«M 
(Mi  1833.  UjbMi  ,.  AttaTid*  Ca,  «4  Hct 
J.  7  (inanM)  j  liu.  Duiab  ».  Iw  Co..  I*  C^ 

Co  88M,Bn.iSl.MN.  W.  SSS,  «.L  («^); 
1167,  Kent  ».   Iin  Co,  40  Mo/ SI,  M  JSI,  ! 

•  The  ^nertioB  bere  beiui  whetbw  tbi^ 
njnuiUatum  mm  ■Mtmo/.-  1786.  Cwn  v 
Boebm,  S  Bwr.  I»U,   1918.   Lord   MueMd 

"'■',,«»  '"J-li-'W*.  8cbw«&ch  ..  So^ 

."1^. '""u- » !^-Y^•«! •»».(•").:  -0  the 


?;'^*'^'i1^"  •»»  (limlUr);  ISM.  HiUt  r 


(Sre)!  1886,  Penn  M.  L.  Ine.  Ca  ».  M.  8  B  a 
n  A"  ''•^•^  "•■  "  '■«'•  *"  ^^'^^ 

.««*  .'.?*L'.°*™*"  Amwlaui  Ina.  Co.  e.  SteJMr 
'"•I"-  »*.  Mf.  M»  (cnetoo.  of  in«u«??i 

^irhu   ("httliM'  tbe  comuuiy  woabl  bare  in- 
ured if  tbedl.«Meb«l  b.en&cloeed..xcl«ded)j 

H.'^!^'^'^,'"^  •*'•««"  >«>  "-^W  hire 

»ith  of  the  fart.  .UJ«i  <i  tho  .pplic.U«n  S! 
•ooud.  beeaun  one  of  tbe  iaMNa  wm  whech^  the 
&*  «"««^«1  to  lb.  riak) ;  I8S5,  sS^a^ 
bach  ».  PMMctir.  Union.  »  W.  Va.  6SS.  651^ 
"•♦•^"S^^B-k  r.  In*  Co,  87  wS.  S*^' 
am.  SS  M.  W.  S91  (action  on  an  adiaatoMt- 
promjn;  laannr  not  aUuwed  to  teatifj  that  h. 
woaM  not  hav.  made  the  adjaitmnrt  if  b.  bad 


Pro- 


toctlM  tnioB.  Jorca  r.Tna.  Co,  ConnaU  r.  Ina. 
Co.,  Rawla  a.  Ina.  Ca.  «ii;>ra. 

«l«.;!i"?.'!l*'  "^  "^•,  °'  "«~  Cowtaad- 
mittlngit;  thia  wema  an  ineonaiatencr ;  if  tbe 
•^.  etc..  18  to  be  admitted,  it  can  onlv  be  on 
^^.^^l^** '"  "»•  fo««»"ing  deciaioM  both 

^  •  Not  .11  of  tb.  foilowioK  can.  lay  down  «>     t^  i?!?^  *"'  "?**V^-  J-  (""ine)  (bnt"in 

.^  «"?•.•  -o-of  th^n'oSTdiVx^tj:  ilTthWL'rs^'^Ai^^jH.jsrtW 

dine  racant     and  If  th»  .IM  ..oi. '^ti!r7i."»  _.,""  \"*?'y ' 


qaettion  hen  b<ia|r  whatiiMV  thrriAwiia'i!^ 
"-«<•:  l»0»,  Soatkrai  M.  I.  Co^H^S,^ 

P    ^.'.'•*  *•••  '•"  •"  !  "»71,  Caanel  r.  Ina. 

^'o.'^'  ^••.5."  *-".•■  MactoTlah,  -  Mich. 


«»ony  « to  whether  leariar  a  baildingrisint 
«««ei  the  riak ;  bnt  they  Lo  imply  »  deSn 
4«upon  other  matter,  inch  t«SKoBy\^ 

MMwhether  faOan  to  ocea|nr  a  bniMIng  in- 
wjwd  ihe  fin  ria,a  natter  .&  in  tbia  inatanca 
to  be  OM  of  comaoB  ksowMje) ;  1867,  L^S 


8S8B 


and  if  they  did  not,  then  tbe  mlian  beloui^ 
under  noto  l^  ^fra) ;  and  tbe  folloiriS|r  Amert 

Sf",*?"  J*»^  Im.  Ca  ».  RowUnd,  Kern  ,. 
Ina.  to,  Moaa...  ba.  la,  Manhall  ».  Imi.  Co, 
Taylor  ..  Beeority  M.  F.  L  Ca,  New  Kra  Aw'. 
».  Mactavab.    The  foUowing  early  raae  doc. 


flMT 


OPINION  BULK. 


[Ciu?.  LXVI 


A  few  CoorU,  howerwr,  adopt  the  oomet  theory  (mpru  (i) ) ;  the  result  of 
which  is  that  the  qneetioD, "  Wu  there  in  jota  opinion  an  incnaae  of  riNk  >' 
■hould  properly  not  be  asked,*  beoanse  the  aetnal  state  of  danger  is  immaurial 
and  therefore  the  witness'  own  estimate  of  it  is  immaterial ;  while  insurance 
experts  may  of  oovrse  be  called  to  speak  as  to  the  nsage  of  the  trade  or  uf  the 
insurer  in  charging  higher  rates  for  snch  oireomstanoes."' 

Finally,  of  the  Courts  aeoepting  this  view,  we  occasionally  find  one  p.\\ina 
attention  to  the  modification  (e)  above  pobted  out ;  ^  and  the  sort  of  clause 
thns  dealt  with  is  so  common  in  such  policies  that  there  is  here  ample  room 
for  a  further  development  and  systematiation  of  the  principle.** 


4.   Coadoot  (iaelaaiac  One,  Bsasoaebleases>  Safety,  aad  the  Uk*). 

§  1949.  Batonr  and  Oenaral  Vilnolple.  This  topic  is  one  of  the  few  upon 
which  there  has  ever  existed  in  the  English  precedents  any  fouudatiou  for 
doubt  The  subject  of  the  testimony  in  question  is  manifold ;  sometimes  it 
is  whether  proper  can  was  taken,  sometimes  whether  action  was  reasonable 


not  indlMM  ita  prindpfe:  ISTS,  Piekwinc  •. 
Bwrkkr,  Via.  Ab/,  "  KrUraM,"  P.  b.  U,  toL 
XII,  ITS  (lo  ptoT*  tiMl  iriniM  wan  witbiD  the 
•xeaptad  riikol "  pwO*  of  tlMiM,"'<tb*  nuMMr 
of  tM  Trinitj-baaM  and  otbar  aafldaat  mar- 
cbanta  "  mm*  eallad  in). 

*  1817,  BaithoB  v.  LooRhr  aa.  t  SUrk.  tSS 
(maiina) ;  ISSt,  Qaia  v.  Iv .  Co.,  uffira.  It.  tit. 
tM  (>ta):  I8T0,  Laoa  *.  Ina.  Ca,  t^^  (appar- 
antly  lattUDK  tba  prior  eunflict  in  MitnebBaatla 
ralion);  IMS,  Fbit  CoBgnc.  Cbareb  ».  laa. 
Ca,  i»/hi;  1854,  Uawaa*.  laa.  Co.,iii/ta(a»riBa); 
1896,  PauB  M.  L.  laa.  Co.  r.  If.  8.  B.  a  T.  Co., 
iVm  (llta). 

*•  ISSt,  Elian  r.LarUm,5C.*P.aS5;  1899, 
Qaia  *.  Am.  Co.,  Jpnca  *  Car.  8SS  (Sra;  thia 
OHW,  daeidad  hj  %  maiority,  ia  an  ananal  a< 
Bi|[nBiaata,  and  ila  opinrana,  too  lone  for  qaota- 
tion.  will  npajr  apaeial  itadjr ;  it  Monld  be  ra- 
gacdad  aa  tba  kadiaf  ear*  oa  Iha  lablact); 
1874,  lonidea  *.  P»uder,  L.  B.  9  Q  B.  Ssi,  U9 
(marina):  1884,  Titlia  v.  Ina.  Co..  IS  Pick. Sit, 
819  (marine),  i*$Mi :  I83S,  Marriam  v.  Ina.  Co, 
tl  id  163  (w«i/«,  in  its  logiol  conaaqnanta) ; 
ISTi,  Loee  r.  Ina.  Co ,  106  Mwa.  801  (Ire) ;  «.  o. 
110  id.  S6S;  I89S,  Fuat  Connag.  Cd>r>cb  c. 
Ina.  Co..  IS8  id.  476,  481.  38  N.  K.  S.  i  «are) ; 
1853,  Hartmao  v.  Ina.  Co,  11  Fa.  477  (life) ; 
1881,  FraakUa  Fire  Ina.  Co.  v.  OroTar,  100  id. 
173  {in) :  1891.  Palaer  Mfe.  Co.  v.  Knn  Fin 
OOet.  36  S.  C.  163.  IS  8.  £7  561,  mmVt  (Are) ; 
1818.  M'Laoahan  ».  Ina.  Co.,  I  Pat.  188,  Story,  J. 
(marine) ;  1854,  Hawea  ».  Ina.  Ca,  1  Cart.  130 
(nurine) ;  1896,  Fana  M.  L.  Ins.  Co. ».  M.  8.  B. 
a  T  ^  ■.,  19  C.  C  A.  186.  71  Fed.  413  (Ufa 
insnrwice;  whetber  tbe  exiateace  of  otbar  inaar- 
aoce  and  the  commiasiaa  o(  ambasslamenta  were 
material;  expert  opinion' ezdaded  as  to  tba 
aetnal  Increase  at  risk  inrtdved  ia  the  fact, 
anleas  it  is  a  natter  of  "  sdenlifle  knowledge  or 
peculiar  skill,"  bat  admitted  to  show  the  aiage 
of  life  inanraaoe  oompanka  geaerall;  in  raieet- 
ing  an  application  baaed  npoa  snch  a  fact,  dnea 
tlM  interpretatioa  depeads  oa  what  the 


iaUia« 


of  other  kla<b  of  insonnrc,  xuagt  u 
w  ciHH(uf  a  higher  rate  mav  aliu  tw  uked 
tor;  the  oplnioa  eontaina  tba  fnllett  cituiuu  of 
aathoridee). 

**  1888,  Franklia  Fire  Ina.  Co.  v.  Graver,  loo 
nt.  178  (tra;  s«a  qootatioo  •opru);  nroUlilT 
ahn  1868.  Hobbjr  *.  Dana,  17  Ekrb.  ill  (are): 
1898,  LooBiis  a.  laa.  Co.,  SI  Wis.  366,  51  N.  W 
864jar«). 

Tlie  tUatiaelioa  made  by  Mr.  Justice  Grar,  in 
Lata  r.  Ina.  Ca,  nprm,  nuat  here  lie  wlve'rted 
ta  Ha  eoaibes  tba  testimoo;  to  the  imagi)  uf 
aaderwriten,  and  rigbtlr  eaoacli,  k  far  u  thi> 
ezdadaa  the  opinion  of  UMUridiial  uuderwriler 
I  we  may  infer  f  rom  the  genenil 


atage  the  insarer'a  asage,  tboagh  not  (n>in  so 
iadtVidaal'a  practiea.  Bat  be  also  excluile*  the 
practiea  of  the  iasarar  hiraaalf,  becaiute  it  it  a 


r; 


iraetioa  nor.  known  to  the  insnred.  This  acemt 
iaeorraet.  la  the  Ant  plaoe  the  tretle-UMge  it 
ao  batter  kaowa  to  tba  iasared,  who  is  aa  oit- 
aidar,  aad  thna  the  leaned  indfte'a  primiple  ia 
laeosilsttiitly  applied.  In  tlie  next  place,  the 
inaand'a  aetaal  knowledge  is  immaterial,  ai 
esplf  laed  at/mi,  nnless  it  b  a  apecial  uruviao  of 
tlw  eoutract,  in  which  ease  it  mty  be  ahown 
witbont  resorting  to  trade  usage. 

>*  The  foUowmgcaaaa  do  not  affect  the  poiatt 
above  daalt  with :  The  ruling  iu  Astur  r  Int. 
Co.  (1817)  7  Cow.  117,  aa  to  the  rates  of  inMl^ 
aaca  in  other  olBcea,  baa  other  beariufp.  In 
Brink  V.  Ins.  Co.  (1877),  49  Vt.  44S,  4.>»,  it  wu 
properly  ruled  that  one  who  has  seen  the  prem- 
ins  may  qMak  aa  to  the  nature  uf  the  (langer. 
In  Uverponl  Ins.  Ca  r.  McOnire  (1876),  52  Hia. 
131,  the  eridance  aa  to  increase  of  risk  wu 
rajaetad  baeaaae  immaterial  under  the  cirrnm- 
staaoaa.  In  the  following  eaae  teoiiniuny  u  to 
tba  defsndaat'a  custom  was  wrongly  rejei'tei]  w 
Tarying  the  terms  of  the  policy  (a  reasnu  uot 
Applia3>le>;  Snmroeia  *.  Ins.  Cu.  (1848),  13 
lis.  An.  506  (lite  of  a  sUts).  For  a  case  tnnh 
ing  on  a  peculiar  state  of  flKta,  aee  Martin  c. 
Ina.  Ca  (1880),  41  M.  J.  L.  47. 


HlW-mS]      cam;  MA80NABLENE88,  SAreiT,  OTC.  ,  iw 

MMtimM  whether  raffloieot  akill  wu  ahiMm  «-.„♦»  •.    ^ 

Lo«>kiog  flnt  at  the  orthodox  pnustioe  in  Fi.oU«^  i  s*  •    V       .^ 
Mt  and  never  ha.  been  any  rwil  ooeluon^^!^;^      "•  "^"' *''"*  »''""'  » 
«Dy.   In  all  but .  few  oZ^Z^IS ttZ^y^r'''  °'  '"'"'  ^•'•»*- 

.jobiecuon.-a.^,bee..a,  x^T^z  h:":;:;3"Il;i^• 
known  at  the  Engliah  Ur  Into  „„  pl  *?•  ^""f"?*"  "»«««•  h«s  never  been 
.exclude  th.7pE  S^ln  oWer  who  ^^i^'r^'"''  ?«  '^^  -»«' 
Mu^  due  ca^or  «,ted  Jr.M;:?X4^k5;r  "''"'''  *  ^'^J^ 

=;^£hr^ 

Jr,   !;iS^l!^  -  to  other  WncipU.,  (1)  other  Coa.-  Oo.- 

tat  •■  evldeBeiac  Dnnr.  ■eaMmaUmeM,  or  the  like-  (2)  M^7n^  ^ 
ftofa-tonal  akill.  and  other  Ommd  ftlt^     m  iV^'  ^'  "»««»*«. 

.«te  a  sort  of  evidence  «,meZrcoSS^  i  th  hat'^r"'^'" '^""•• 
tertimony  hot  of  the  witneM'  owTi^ZJ  Tt  T  .?*"*"V°°'  ""•'^' 
ol»erved  by  him.  but  of  thTfa«r^f  !Ja!1  !!i!! J^  !  ^"'^'^^  °'  «'"^«<'*  ■• 
Of  the  conLt  i^Hyt  rex^^JSr^Ti^tino":^^^^^^ 

tion  of  the  Opinion Tu'leTbuelTrnt";  Lrotfe^'::  2'th^"*  '»"'" 
^oped  also  ia  of  the  aecond  aort.  .nH  «.i^.  aZ  ^  *'  **"  """'  ''"»« 
L^is  that  the  condTof  I'tt^cJ  J^TuJ  ?n!S'o?r '"Z  u  ^'! ''«'' 
j«7  ".erely  a,  evidence  of  the  Jn!^uT^ra^^ot[^!^'''^  V^ 
Bay  be  used  by  them  as  fumiahina  TLo^  1"  ,  ^  °'  *''«  «tomal  object, 

bi  The  evidenti  JqltioThowier^tiS?  T^.  '"'  '•»'  *=*'«  '^ 
pe»ons'  conduct  und«  aiS  dZ^^un^^L"'?' "'*'''""^  "'  •'*^" 
Jjuon  of  the  U-tifying  J-i^^n^nTtr^ni:;' ^  TlZ^  t 
ebewhere  dealt  with  («nfo.  §§  469-461).  "W.  »t  is  accordingly 


Ji-'*'  ?T?  ••  "°y«^ »  8twk.  4*3  (tint  tb« 
«»,  tad  thM  a  pMwunr'i  conduct  in  Inin^ 

tt.  Mt  Dradeat  ""^j  •Itow.d,  j  ig^, 


'•!■ 


of  com- 


JfteiUkiU  woold  hava  omitted  to  make  mmnd 
X  "*?.,  .1  ow«| ;  the  iwM  being  S5l^? 

son 


poml  holt  of  ehlwr  tide  or  the  merit.  «l 
.*«eh   "ti"Slk^it'S^^„?JjSlr."^^  '^ 


^„^?^  '*'•  •^''»  «  "Ot '  " ;  here  hi.  ob- 
Ojpothetical  form  tlioaU  be  employad). 


IIMO 


OPIMIOM  KUUL 
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(2)  Tb*  opinion  of  k  witBMt,  m  ban  dMind,  upon  th*  prudence,  r>'»  n> 
abknoM,  or  ou«,  of  a  »pte\/U  oat  of  oondnot  b/  »  person  in  iMue  lau^t  Ui 
diatingniibed  from  bis  opinioa  m  to  Um  otbar  panon'a  gtiural  ini.u  „j 
mora/  clutr—ttr  or  yr^immal  $kilt.  It  ii  quit*  posubla  for  thu  *  tpiiii,,,, 
mk  to  tzeluda  tb*  foriMr  wbilo  admitting  tbe  lattar.  For  example,  ii,o 
witness'  opinion  wbether  an  engineer,  as  observed  by  bim  on  a  given  i^a. 
sion,  acted  uurefully,  is  distinct  from  tbe  witnees'  opinion  whether  tho  en. 
gineer,  with  whom  be  bas  bad  a  long  and  intimate  acquaintance,  (hmni-hmi 
tbe  general  traitot  owefulneas  and  prudence.  Tbe  application  of  the  Opiuioa 
rule  to  tbe  latter  sort  of  inquiry  rests  on  difficult  considerations  un  I  liaa  a 
peculiar  history  of  iu  own  (po$t,  |i  1980-1988). 

I  1951.  AppUoettea  el  «k*  Prfnelpto:  VMUaoay  as  to  tka  Utdttj,  Can, 
Pradeao*.  0«t7.  Willi,  >io>riety.  of  ■peoMc  Cknduet,  In  the  ap|>h(  ntiun  of 
tbe  rule  to  testimony  on  tbe  present  topics  will  be  fouud  no  qut-stiiing  of 
principle  having  any  consequence  or  difficulty.  The  decision  is  npt  to  de- 
pend chiefly  on  the  Court's  general  attitude  —  of  favor  or  disfavor  —  towanli 
tbe  extension  of  the  exclusionary  rule.  That  the  exclusionary  ruliii<,'s  are  a 
modem  heterodoxy  may  easily  be  seen  by  noting  that  out  of  tbe  many  hun- 
dred rulings  the  dates  of  two  or  tb|ee  only  tall  before  1850  and  of  less  tbaa 
a  score  before  1860.  Though  many  Oourts  still  refuse  to  Le  led  aside  into 
these  quibbles,  a  great  body  of  unfavorable  rulings  exists  to  tempt  tiie  liar  to 
raise  the  question  at  every  opportunity.  Even  the  experienced  casuist  would 
be  puxsled  to  demonstrate  a  consistency  between  these  rulings  in  the  game 
jurisdiction.  On  the  whole,  tbe  general  impression  produced,  on  an  unpreju- 
diced reading  of  these  rulings,  is  that  an  enormous  mass  of  the  most  useful 
testimcmy  is  daily  excluded  under  their  influence.  Tbe  apparent  purpose  of 
tbe  mle  might  have  been  supposed  to  be  (by  one  unacquainted  with  our  jurig- 
prudence)  to  exclude  testimony  in  proportion  to  its  significance  ami  direct- 
ness ;  and  the  wonder  is  how  a  jury  can  under  the  ciioumstances  cume  to  an 
intelligent  conclusion  without  tbe  aid  ol  tbe  banished  testimony.' 


*  In  the  tonowiiig  eintfami,  it  mMt  ha  n- 
BMmberMl  that  an  exdndiug  daeWon  aMans 
•Malljr  that  tha  jarjr  an  aot  to  ba  aMad  hj 
ana  oae'f  infannoa  on  tka  point  ia  qaiatioB,  i.t. 
BO  qatation  of  tha  compataocy  of  tha  wttaaw  ia 
laiMd,  tboogh  tha  Coart,  in  a  aiTaa  eaaa,  any 
t«y  that  oa  thia  or  that  point  tha  opinioa  of  a 
ranain  aapart,  bat  aot  of  a  UrnMo,  will  ba  la- 
oaiTad;   tha  wiina«B  that   admitlad  aiaat  of 


goana  ba  qaaliSad  by  axpaiiaaea  ob  that  aub- 
Jaet,  aecoidlBg  to  -tha  rnlin  aliaadjr  asamiaad 
andar  TaatinMnial  QaaliSeatioaa,  ante,  ff  S»9- 
S71 ;  on  thia  point  tha  diatiaetioa  batman  tha 
affact  of  tha  Opinion  rata  and  tha  ralaa  for 
Kxpariaiitial   QaaliScationa    (ai   notiead  ante, 

£557,  ISS3)  ia  to  ba  ohaerrad.  In  tha  follow- 
1  citations,  whara  tlM  taatimony  I*  txetuJed, 
it  is  to  ba  nudantood,  aulaaa  otbarwisa  aotad, 
that  tha  Qrart  nndar  tha  Opinion  rala  axeladaa 
all  tartimoajr,  evan  that  o(  axparts;  and,  whara 
tha  testiinon.T  i*  aditiiud,  that  tha  Coort  aa- 
I  tha  particular  witaaaa  oflarad  to  ba  ooai- 


8»3 


pataat  oa  that  point ;  tot  axaaple,  ln<ine  raling, 
taatiBMoy  that  a  ataamboat  did  nr  did  nit 
hava  a  aoBciaat  nambar  of  hamU  wu  li«ld 
propar ;  tha  mita  doas  not  reconl.  I>iu  it  is  to  la 
andoatood,  ia  all  sach  caws,  that  tlw  Cnuit 
woold  of  eoaraa  listaa  only  to  a  witucw  akilM 
in  that  aiattOT;  Main,  another  mliiiK  rxrludet 
tastiaMMiy  aa  to  whatbar  a  nilrowi  uracil  wallier 
was  a  naoaMary  pracaatioo  ;  the  ii>.;('  lims  not 
raoord,  hot  it  la  to  ba  undantood,  in  all  Mch 
eaaaa,  that  aran  aa  axpart  in  •uch  matten  a  to 
ba  axdadad:  Cimada:  tf.  Br..-  I8»>3,  Coaner 
*.  KIrkbrida,  IS  N.  Br.  404  (whether  "  anrthini; 
aKwa  coald  hara  baan  dona  than  wa«  di>ne  to 

rravaat  tka  collision  "  of  wai;im!i,  rxcluded) ; 
B8S,  Morrow  «.  Watarous,  24  id.  Ui.  449, 4M 
(that  a  mill's  foandatiun  was  iiiMiilHiirnt,  ex- 
eladad,  by  a  awjority) ;  1885,  MiNair  r  Stewart, 
il>.  471  (uss  of^aacow;  whether  itwwi"Kaad 
or  bad  manaftainant "  to  tow  thrn-  won  at 
oooa,  excluded);  Qn*.:  1879,  Th>>  Atiila,  5 
Qaa.  S4S  (aspait  aridenoaas  to  nauiiial  mts'i 


itisaiibytti 


Hi>M-m«]    cum  JuusoNABuwMs,  tAPixy,  ira 


■Ml;  iillMi<  gf  M  TtlM) j  JMmmmtiS 

M. »  UJM  (whMW.firM  r^ 
Im4>. MfkiM)!  IN*,  HaU r.  "—Sm  ittTi 

hll]rk«<M,alfewad);  IMS,  AUaMa  R? 

SL"  V'lfcOnil''ffirT^  '"d-iu).  IN^ 
nn  r.  MevoiiMil,   IM    U.  441:   Ig    Bo.  m 

IMid.MI^  IS  Bo.  W7  'wlMllMr»Blww  Mwa 
m  Nop,  adMHM);  IMS,  On  v,  Slata  liT  u 

£."*'.J!K.<*S*"?''  '«•  ukiT';.  do  it 

«  CTuM  iiMiiMtioa  o(  OM  who  had  tmlfcd 

HmiDRhui  B.  *  «.  Co.'  rSckS.  _T 
-  .«  So.  tM  (llMt  •  pmoa  J»dto  «t  m 

M  00  t  car,  McIaiM);    CaU/itmia/  law 


•M  nflcimt  to  tan  eattte.  •xdadail*  im? 

IW«d  ,.  B.  Co.,  no  ii-S'trkJ^w 

wketber  a  car  ooaU  trnn  bMa  aloimri  ^Tl 

«JV.  11,7  (whatba,  aa  al^trie'car^^idhi 
"uv  operated  by  ona  awn,  axcladad)-  IMMl 
U-turjj  ,.  Gtoawood  L.  d..  ll?w''M8n» 
nt  1,6  (ntttr  of  a  mod*  of  drirtac  not  al. 
bjrti .  1901,  ^ydar  ».  Holt  Mto  cJf'lM  S 
»J.  M  Pac  31 1  jwhathar  a  boJtW  not  W« 
"■fwnt,  allowad  for  aa  axDanl^am   ivS 

»  nc.  367  (lafatjr  ofaa  alarator,  aUotradP- 
W,  Gnat  r.  Varaaj,  tl  id.  SM.  40  KatTT^ 
(|wp.r  method  .f  nitari^a^aS^" 


f  IMl 

n..^M^.VJ:;i.i!rfitS:£ 

S^-^-^-Sa-I' 
App.  MS,  4ia  (wlMber  a^iSur,;iY:  ^ 

cnaeiar,  7»  id.  •75.  4S  Atl    loi^  /— kl.u 

au«VlK.T?^i^i  K"*-  •"daded)  i  IM»,  Low- 
£S!  '^J?^/°'  «*•  •«»««  «o  oiUiar  rea  oJ 

JM  «d'wShl:'r}s,:  tSTdir.;:"* 

Coa.  W&da,  8  8.  Ca.  11  luHS'TiSSff 

•wiMed);  1875,  Uupk  aa  *.  R.  Co    7a  id  « 
H«-!I^v!2f7if5'  *"  «fc.«xrfudad)  ( 1877. 

In  wVSJ^'"'^J^>'  «»"^ChiS^ 

H.  K.  1034  TwlMtbar  all  raeaoa  ware  need  to  mod 

■"••■.MM. E.7M(bjrth«Dlaintilf  "«>>.. i,Z< 
earafall,,"  inml»ii(tdrSrw  iotTi 71^ 

".^'  '^  '"»'«  ••«>"«  WraSd'"  Wa 
Ptoc^  oae  f.N>t  after  another  apoo  thT^n-md 
toachin^  with  the  heel,  aod  pSSciw  /cS 
■otJoo,"  learinff  it  to  tba  iwiom^i^^ 


Jl 


.  :i. 


--i*'**!- 
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Mmm,  ih  m.  mi,  •!  R. 
Milx-MinaiiiiwitM  wm 
MlnlMad 


%' 


4': 


14  Ai^^^^^^^^^M    ^g^^H  99 

•di;  im. »»riini«M C.  U.  Cm.  t.  Vm- 

, ,  MO  a  t,  (i  N.V  4«<  (^r  •  innnim. 
wlMlMr  h*  kMw  ol  MTlMag  mom  h*  raaU 
kan  duM  to  afoM  iawnr.  mwImM)  t  IMI, 
Mwk  r.  Harris,  lb.  M,  W  M.  K.  MO  (aihct  »l 
•kanlioM  •Boa  tka  MtfaiiaB  tt  m»  tbratar 
•■r,  ftlMfcMiri :  IMt.  llMik  Brat  C.  *  C.  C* 
».  HtruC,  Ik.  4M,  M  N.  K.  M  (a«Mb«*  at  itaikara 
■iriwry  to  |ira»wil  a  roof  (mai  falUac,  a^ 
fewadl :  IMO,  BwnlMowa  *.  Clark.  IM  M.  M«, 
M  N.  K.  ari,  tmUt  (wkalkar  whk  erllaarir  ear* 
a  kul*  rom\i  hmn  b«M  waa  aad  BtoMail,  •» 
rlwMl  i  ImlMma ,  W9,  UmkfWt  N .  A.  A T.  K. 
Co.  r.  HiiaiB,  tl  lad.  4M  (wkatkw  a  Imm*  wa« 
laflrlmil  to  lara  itoek,  anowad) ;  IMI,  Htacark 
r  laa.  Coi  *.  OrsM*,  7T  id.  Mft  (faoaahlatlawt 
in  aa  aanrt'i  eaatract,  allowad,  for  aa  mmH)  ; 
IMS,  AIMua  *.  Hwrick,  M  id.  Ml  (wkatktr  a 
ttwrt  waa  to  daaicnoaa  tkat  a  pradaal  maa 
woald  Hol  eroaa.  axdadad) ;  IMI,  Oraad  Rapida 

•  I.  K.  Co.  ».  Kllina,  117  id.  Ml.  M  N.  K.  IM 
(wkMbw  aa  •aciaaar  did  Wa  daly,  aseladad)  i 
IMS.  BoaabralM  r.  Itard.  Ul  id.  U,  40  N.  B. 
141  (wkatkar  a  bridga  idkad  to  aMiaia  a  toad, 
alloarwl):  IMI.  Wavar  «.  P.  &  *  L.  Co..  Ul  id. 
Ml  M  N.  K.  ITT  (ikal  aa  aiaratar  gaoriaf  waa 

•  lalk  aaaUaMa,  alluwad))  IMO,  Ckkaao  *t 
B.  I.  K.  &>.  r.  iitlmm,  U  lad  Ap|r4M,  17 
M.  R.  Ml  (tofotT  of  iHida  of  raaalag  tmla.  at- 
low«i)i  /mm;  IMI,  FklUipi  *.  Rtorr.  M  la. 
no  (wkalkar  aa  itoa  ia  a  eoalraat'a  parforai- 
aaea  waa  auMrial.  axctadad);  1171,  Billa  c. 
Ottamwa, U  id.  Ill  (wkalkar  a  atoda o(  luadiag 

•  wagiia  waa  raft,  aseladad)  i  IITI,  Oilntk  ». 
Ollnuk.  40  ill.  141  (rafalT  of  •  ear  for  euaaliac, 
aielndad) ;  1171.  UamilWa  v.  B.  Co..  M  id.  ft 
iDfupar  war  to  eoapk  eaia.  aarladad)  i  IITI, 
NalOuwasr  *.  R  Co.,  lb.  471  (mmm);  1171, 
Balair  *.  R.  Co.,  43  id.  M7  (mbm)  ;  1171,  Coo|Mr 
*.  Cwilral  B.  Co.,  44  id.  140  («i(l7  «<  ■*•». 
axi'ladadt:  1177,  Locka  ».  B.  Co,  M  Id.  110 
(raaaoB  for  aol  ltariB>  a  fcaiaaa,  axdadad)  t 
1177,  Hollowdl  *.  I)ickaiwjir7b.  SM  (aattt;  of 


IMI.  l>Mt  a.  ABm,  M  Id.  M,  M  N.  W  tl« 
(Mvdaai  aada  af  •tadacilac  a  rrtaiMrt  n. 
ffadad) !  IM7,  BtUjr  ».  Waanfoad.  lul  ;,|  m« 

waa  Maaatoaary.  aadadad);  IM7,  Kiiii^f  p 
Bidkr,  IM  id.  41%,  7t  M.  W.  171  (ekil<r.  ..uii  f,, 
aarriaaa  iwkalkar  aka  wurkad  ai  koM*  u  ■  i,im| 

erl,  aaahidad)i  IM^  MaKar  *,  Johnaon,  lua 

wail,  adaiiwa J  i  wkalkar  il  wm  au  m/itmr't 
daly  to  ^•pjl*  IfV!*  'te*W**f  •  ■"''"'""'I ; 


r.  R.  C»,  IM  id.  5M,  Ml  x  w' 
Ml  (aaaal  latolawiaaw  fur  raruiu  wurit  ^ 
lowady  IMI,  Tarhw  *.  Mar  Cual  Co.,  iin  i.| 
40,  II  R.  W.  141  (wkalkar  a  mlao.ruu(  wm  likrU 
tofaltalluwadii  IMI,  QaialaB  •>.  K.  (..,  iii 
Id.  M,  M  R.  w.  MO  (wkal  wara  lb*  iluiim  u| « 
krakaauia,  alkiwad)  i  IMI.  Cakow  r.  K.  c.,  ib. 
IM,  M  M.  W.  IMI  (kaw  aMM*  men  wniild  b* 
aiidid  to  aura  MMjr  a  ralfmad  tondrr.  ei 
dadadh  IMI,  Wiaibar  r.  R.  Cu.  lu  M  ui 
17  N.  W.  Ml  (wko  kad  aathorlir  tu  Uart  u 
aagiaa,  aUowad) ;  IMI,  Brwika  *.  riiuux  ( Itr  ih 
Ml.  17  N.  W.  Ml  (Ikal  a  walk  wia  "  in  l«.l'n» 
dUoB."  kaid  iaiaropari  ibai  ii  wa*  ■■  •  Kind  u,| 
aoaad  walk."  kaU  prnparl ;  I  Wt,  Fiti  h  r  Muua 
C.  *  C.  L.  T.  Co.,  Ill  id.  7lt.  M  N.  Vt.  n 

(wkalkar  wilk  eara  a  car  eoald  be  run  wiilwai 
aicklag,  aicladad);  Kaumut  iww,  N.irtlifn 
Mo.  R.  Ca  r.  Akaia,  4  Kan.  471  (iiiiiiil»-r  of 
BMa  airaaaary  ia  drirlag  maka,  allowwi)  -.  wt,, 
TaCi  r.  Wlkwa,  I M.  M  jdaljr  of  a  |ihy»i(  iaa  m 
to  lraalaiaa«  of  a  caaa,  alfowad) ;  iAhi,  Mmim 
*.  LattiB.  M  id.  HI  (aai^lniica  ut  a  Jriur, 
asdadwili  IMI.  fkraooa  City  v.  Limimv,  M 
id.  411  (wkalkar  a  Uraal  waa  dannniu,  n. 
eladad) :  IMI,  Kaaaaa  P.  R.  Co.  r.  V.m.  M 


aseladad):  ll'l,  Taykir  r.  Laaibaiiag 
Co.,  47  id.  IM  (wkalkar  rtaaiia  wara  aacaanrr. 
aUowad);  IMI,  AUaa  ».  R.  Co,  17  M.  IM,  II 
M.  W.  114  (daly  of  braksoMa, aseladad):  im. 
Jtopar  Co.  *.  Oabom.  M  Id.  III.  II  H.  W.  IM 
(aUllly  to  lira  BforafaUy,  aseladad):  im. 
Bnwt  K  loroaa,  40  Id.  IT4.  14  M.  W.  MT  (aacli- 
gaaea  at  Iba  eaan  of  aa  iidary,  aseiadadi;  IMI, 
Fanalaa  *.  R.  Co.,  II  id.  4U,  It  N.  W.  Ill 
(wkalkar  a  Mam  eoald  ba  larBOd  in  a  eartola 
apaca,  altowod) :  IMI,  KUlariathaai  r.  R.  Co., 
It  id.  IM.  17  N.  W.  SM  (lima  raoBirad  to  maka 
lanaira.  atkiwad) ;  IM5,  Baldwin  v.  R.  Co.,  M 
Id.  M.  n  N.  H .  Ill  (nfe  moda  of  pilins  Inmbar, 
axelaiM^;  IMI,  Kakna  v.  R.  Co.,  70  id.  SM, 
II  N.  w.  Ml  (aafaly  of  nuBina  aa  eBfrina 
kaekwarda.  aUowad) :  IM7,  Qrinaell  r.  R.  Co., 
73  id.  M,  M  N.  W.  7SI  (lima  raqaiml  to  Hop  a 
traia,  aUowad):  ISM.  Qgdbuto  t.  B.  Co.,  7S  Id. 
Sa»,  N  N.  W.  871  (that  a  train  ww  atorted  in 
•D  nnoaaal  way,  asdadad) ;  IIM,  Bstta  ».  R. 
Ca,  M  Id.  343,  W  N.  W.  US  (aaflciancy  of  etttla 
can.  aUowsdl:  IIM,  Raifinidar  v.  R.  Co..  M 
id.  71, 81,  S7  M.  W.  IM  (tba  proper  puaitian  o< 
a  brakamaa  aadar  oaitaia  condwoaa,  aUowad) ; 


faL  1 77  (pranar  OMids  of  eoeplian,  alkmnl ) ;  isM, 
Dew  >.  JbUm,  si  Id.  S7I,  4  Pac.  lorn  i^hnhtt 
cara  waa  asareiaad,  asdadad) ;  I88S.  MiMtiri 
Fm.  R  Ca  r.  Maekay,  M  id.  aos.  6  IV  Ml 
(daly  of  *  mbbb:  okaeara  diatlBrtion);  iiu, 
di.  Loaip  '  &  r.  B.  Co.  V.  Rln,  ib.  4U!i,  6  Hac. 
•M  (pIu|,.^'  eawtraelioB  of  caltle-f(aanl^  n- 
dad«l)  I  im,  ToMka  ».  Hkarwood,  3>  M  IM, 
II  PM.  Ml  (wkalkar  a  aidewalk  m»»  lUugtrm, 
asdadad) ;  INI,  laalay  *.  Bkire,  54  id.  ;m,  M 
Pae.  713  (wkalkar  Ikara  waa  nagligrat  minag*. 
BMBl,  asdadad) ;  IM7,  Manay  ».  Bwuil,  UU. 
I.  W  Pke.  SM  (Mtaljr  of  a  bridge,  exrludtdl; 
IMO,  Miaaoari  K.  AT.  R  Co.  v.  Merrill.  61  id. 
•71,  M  Pac.  Ill  (wkal  woaki  !■«  thp  p^>pM 
■ode  of  moealiaii  a  ear  andar  certain  cmidi. 
tfoaa,  allowad) ;  IMI.  Miaaoari  ft  K.  Tel.  Ca  r. 
Vaadarort,  17  fcL  Ml,  71  Pae.  771  (wlxtlm 
pdaa  ware  likdy  to  fricktaa  honm,  exclndtd) ; 
Ktmlmkitt  1178,  Claslun'a  Adm'r  •■.  K.  Co.,  13 
Baab  Ml  (aafaly  of  maebiony,  allowed)  i  IN?, 
LoaiaTnia*N.RCo.r.Bowao.  -  Kv.  -  ,M 
8.  W.  31  (Ikal  a  rigaal  oagbt  to  have  heen  rim 
at  a  eraaaiag,  exeladed) ;  1899,  Ix>uii<rltte  k 
N.  R  Ca  rTMUUkon,  —  Id.  —  .  51  8.  W.  796 
(wkalkar  a  aioda  of  alttins  on  a  freight  car  wu 
earalam  or  impropar,  axdadad) ;  Immami :  I KO, 
Blato  *.  Aaadn,  IM  La.  409,  19  So.  2.1  |hr  ta 
aeeoaad,  wkalher  hia  boliaf  in  the  decrated'i  d*. 
ai|pM  waa  aaglinntly  foroad,  exdmlnl ) ;  MnMi 
IMI,  HOI  *.  R  Ca,  SS  Ma.  444  (wh.iher  tin 
blowiag  of  a  whlaUa  waa  tafa,  exclmled ;  It'J, 
Stale  *.  WataoB,  M  Id.  71  (tpieading  ol  Hi^ 


afl»4 


HlNS-ltfl]     CARi;  BlASO^TABLUmi;  gAnTT.  BTO. 


•uWWt !  IITB.  '»— —  -  J-.'-r^I.  ■:.-■?     "•"•»■•  ?■•••  o"  »ii«  neii  tcMileil  to  at  ih*  trial. 


...  ,  Jliii?*'  »«Ml»w».  Mtataf  Co..  M  H. 
HI    vkMlMr  M  apfaMw  wm  pioMt.  •» 

M  All.  4i77.kMiMff  •  HMMv^  w«r2St: 

IM 

■Wua  Mirid  iMr*  ba«i  arafaM  in  eara.  a4- 

!"»*■!*■  M.f  ".  »  All.  *M  (wiMbar  it  ir.^ 
Mil  to  (tMcawl  fma  a  carlaia  ear.  taadaiMhi,  j 
lal  wkftkar  a  f«a4  waa  rtaaganna.  ailaiWi'M  ) ' 

7  Aa  MM  (lafalgr  of  a  road,  allowad);    ««- 
■lawn  ».  Maw,  M  U.  K.  I|  AtLa*'H,,,. 
taMof  aabiaBiat.brolMr,allo«w||i  Mi,,,  1  ,|. 
liMft  4  S.  V.  Ca  r.  IIaeliMI,t7  I '    -m.  ;i» 
AH.  tio  (wkMlMr  a  1»ata^aallM  »M  4  lo  iii,i<  I 
mmtnmtui,  adwWbk);    ISM,   Tall   > 
MM  8.  P.  To ,  M  id.  SM,  44  AU.  lor  -  I . 
tmfuia  tataffarad  to  pfarant  an  i 


f  IMl 


.  IMt.  WMMMa  r,  R.  Cu.,  lai  U.  lit, 
IMl,  llMiaii >.  Mckar,  t  Mich,  lu  (aa  op<^ 


MN. 


ijactadlt ..  „^., 

M  M  lltT  (wkat'oajiki  1^  kava  bii^'dot^'iritli 
r  TTiL.*,**'"''^'  whathar  aa  aagtaa  workad 


I  aaglM 

I I  IMl 


Marrott 


inka, 
mgm  m  aara  aaaa  uoaa    ' 
— , — ^1  whathar  aa  p~*^— *  — 

»  K.  Co.,  4t  Id.  iJl.  13  M,  W.  m  (whMhar 
v.' tin  eoMlBrt  laUrfarad  with  aa  cmplorM'i 
..<.  ,  *';.ll«)i  IMS.  Ilalaaga  p.  l.amfcrCa. 
51  II   »<»,  14  V   R.  MS  (auHhiaarr-a  nfMr 

-     V    |,„,  I    ,  ..mnhi.'     -    -         -- 


.  _,     piaT._.  _ 

ildMl  praaiMnaH,  oxcladad) ;  M 
IMt.  HavaMwd  *.  Lowall,  •  Caah. 


I.  .  .1  1)1. 


p?r 
1  r 


aaiiiionof  a  Miaat,  axeiadad);  IMl, 
TJrapboroagh,  •  Id.  a7,  n  (n/atj  ottpiwn,,, 
siwl,  alknrad);  IMS,  Twoaiblr  a,  Uach,  II 
E  401.  4W  (whether  certaia  tiaatmaot  war 
mer  wronliac  to  tha  mtdlral  prufaMloo,  ad- 
■iMtl);   IMl  T»ow.n  ».   Wrijhi,  3  All.  ITu 

tkfte  .  BaUoa,  3  Id.  4M  (eoopar  trade  i  whether 
SUT'"  ^"f*  "*"  pn»««iii,  eidadadli  1344, 
"■"/  ^f"^'  "^  ••*  (»«*"»>  eoadltloo,  aa 
l>il(Mj,o(ahr<dn.axelaiied|;  IM7.  Siaimoiia 
.  SMaboal  Co.,W  Maa  871  (whether  a  place 
3JS."?i?^  Improper  for  paetengan. 
«rt^;  I8M,  ifraiwD  r.  AbinKtua.  in  Id! 
MMwfaty  of  a  hiirhwar,  exduJad) ;  1371, 
BMu  r  Dewey,  l«7  id.  4M  (whether  a  fli^ 
-_li.-.i-i.i J  — .„j^,j  l877,BMto 

I  (whrtbar  an  Injar 


tin  w.  n.  V.U ,  n  Ml   lie 

C.  J.  I  "  No  anMmBi  of 

irjr  to  iae  the  plan  M 

,  while  wliowMea  mniit 

'  aa  they  ran,  it  ie 

e  who  ara  familiar 

'  r  aea.  tugive  their 

■  ha  time  cuaceruing 

ataaga  and  utber  eon- 

'  ».    ..n.  t  ..r,n»  nrtai^);  1337,  Harria 

.•8;  il.  ,>7.  ,1   N.  W.  4»S  (rMlnilo 

■me,  whirh  la  not  cited);  1337, 


'  »  nptlon  ■■.  .  »Bi,  ill  .. 

llic-  v»ltn.     «•■<   thW    |>,  *t|i 

'uwfii.u  1  1  ,)iaca  M 
..'w.  vn  .■■mntteut,  fui   ■ 
vt  th  ihi<  l.i.'  iwnye  anii 
ii>nirt».-<i'>-.f   rt-i-thHt   111 
vftrv  r,i  fii.li,;  ■,  i,    .  ,,< 

■It-  .'i 
•  .  (  i;. 

the    .r 


/iiIh     1      \V(i  11  p,   67    ,  I. 
I  i  I  "11  or  mor  sun*  than 


M, 


■^.J"^^'"?"^' •«'"''*'»  1  l"7,BMton 
r.8.  K.  Work.,  (tl  M.  448  (whrtbar  an  laJarT 
endd  hare  oocanad  with  ear*  br  tha  ptaiotiff. 
McbM):  I3U.  AmMain  „.  oidnar,  184  id. 
L']J^'*'  '  cattlaiiBnrd  w«a  aacaaaair.  ex- 
-^)i   1334.  DonnaUy  a.  Filch,  183  ii  553 


S4    N.    W.  K4 

irjr  wae  need  In 

an  !.(  ctment,  •  1|.,|.  I)j  |888,  Merkia  ».  Baa. 
i>:  '.1',,.  <18  i.i  try  )5  N.  W.  343  (whether  a 
■•■  -  ,.  u,  in  (ji^.i  repair,  aiimittad):  1883, 
i ^,.  '*■  {;"-«»  W-  *».  37  N.  W.  331  (like 

104  Id.  »5  3t  N.  #.  887  (whether  machinen 
<rae  eafe,  allowed)  j  I333,  Van  Woidco  v.  Wia» 
ow,  1 17  i.l.  5«4,  73  N.  W.  37  (ptoprietT  of  open- 
ing celery  trenchea,  aOuwad);  ll»3.  DetiaVr. 
Brewing  Co.,  ||9  Id.  m«,  77  N.  W.  U»  (whether 
n  broken  window  waa  Mfa,  exelniled);  igoo, 
Pwple  r.  Detroit  4  8.  P.  R.  Co.,  135  Id.  ,w 
34  N.  W.  390  (wbetbar  a  rowlbed  wa^  nfe, 
•scl'jdad};  1908,  Storria  v.  OramI  Truuk  El. 
Co..  _  id  _,  94  M.  W.  869  (tha  •  neceHitr  or 
expediency  of  entering  in  front  of  the  dmnu,'* 
etc.,  aUowad);  Mimmota:  1801.  Soiren  ». 
"■••^  ■  Mlp".  W  (ramdencr  of  a  fence  to  tnra 
etock,exclndeU);  1375,  6at<'heU  v.  Hill,  11  Id. 
^  (p«>prie^r  or  certain   medical  treatment. 


iSSi:  SiE::?,  -siv"^""'"  "f^n'^  ••»»-^  »?7.  h.;;;;^  r."K;;;7p,  's^r^ 


14414. »:»,  13  N.  K.  873  (time  raoalrad  to  itoi^ 
ittilB,  aUowed);  IM7,  QilbaH  iTbuiU,  144  ii 
••»,  W  N.  E.  8M  (wbMhar  a  macbine't  danger 
wiiobriooi,axcladed):  1894,  McOoartrr.  Hah 
'«  id.  51.  83  N.  K.  383  (wbetlwVSr  wm  ^ 
RT*.  ^""^  1?  Pn' »  certain  work,  exelnded) : 
Hi.  Ung  r  Terry,  168  Id.  138,  89  N.  E.  3in 
C3*i."*'  "  maaaging  a  machine,  aUowed) : 
MS,  Twomey  v.  8wrft.lb.  973,  39  N.  E.  1013 

lif*Sf.^*  ?•"""„  **•  "•gUgwit.  excluded) ; 
'"J  "<*»»*V  »•  Boeton  Duck  Co.,  165  id.  165^ 
4JH.E.  568  (whether  a  pnlley  wa*  a  proper 

r^v"?"'!  ""•  '^'BH*"  '•  Look.  ITIW. 
M.  80  N.  E.  453  (whether  a  node  of  neing 
■Wmery  waa  proper,  aUowad)  J  l3»8,Edwar£ 
..  Worc««e,  if.  Id.  104,  51  S.  B.  447  (whether 

Jj«jll«  »•  It.  Co.,  ib.  463,  51  N.  E.  643  ( wlikt  wi 

ntrroper  way  of  toiBing  a  atone  in  a  datrick, 

8ns 


_  a  rooorlng-placa,  aliowedTfor  nn  ex- 

.pert).    :878.    Shrirer   r.    R.  Co.,   34  id.   503 

(whether  marblea  were  properly  parked  for 

,  Krippoer  r.  Bi«-bl,  93 


carrb^p,  allowed) ;  1831, 
W.  141,  9  N.  W.  671  (propriety  of  meaiurea 
taken  to  atop  a  flrn,  allowed);  1384,  Kulsti  ». 
"■Co..  »«  Id- 184.  19  N.  W.  155  (practicability 
oflocUac  or  fencing  tamtabiee, allowed);  1885, 
Mantel  v.  H.  Co.,  S3  id.  69,  31  N.  W.  853 
(whether  doe  care  required  certain  conduct. 
•*'i"'*2?* :  1887,  UndJay  v.  K.  Co.,  86  id.  544, 
88  N.  W.  7  (proper  mode  of  caring  for  cattle  in 
traiiait,  admitted) ;  1889,  OoodMlf  n,  Taylor,  41 
•'»•»»;  *»  N-  W-  873  (aaroa) ;  1390^  ArmMrong 
V.  R.  Co.,  45  Id.  87, 47  N.  W.  459  (raiUbility  (3 
•  Mable  for  keeping  honea,  allowed);  1896, 
Morrla  v.  Int.  Co.,  63  id.  480,  63  N.  W.  655 
(whether  it  waa  dangerooa  to  thrcch  with  steam 
?u'  Wfh  wind,  exdadad);  1897,  Pateiaon  v. 
Johnton-Waatworth  Co.,  70  id.  538,  73  N.  W. 
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OPINION  RULE. 


510  (wiMtlMr  •  gufi  cooU  hav*  tem  placed 
■toud  •  C**^Bf>  allowad);  ISM,  Moon 
lod,  76  I*  r     — 


TowoMod.'re  hT  M,  7t  N.  W.  8W  (that  a 
ladder  wai  daagaroM,  axeiadad) :  IW9,  8i«fa«r 
V.  R.  Co.,  lb.  t6>,  79  N.  W.  W  (wiMllwr  aa 
«i(iD«er'i  methoda  in  "backing"  anow  wara 

propar  and    pmdent,   allowad) ;    Uiuinifpi:     ^ ,  ..  ._   ...  , „„„,  „„  .,.„ 

I89i,  KanaaathT  M.  A  B.  R.  Oa.  ».  Spaaear,    eUa,"  allowad);  ia«4,  Fernaon  t,.  MnhM 
71  Min.  4SI.  lY  So.  IM  (how  eattla«naida    »  id.  5I>  (wliMhar  it  waaln  ei>oa''h  t   «^ 

alioald  ba  baUt,  axeladad);  IMt,  Onea  a.  a     *- ' 7.  ™™«i>  t..  An 

Co.,  — id.—  ,M8a87S(wbetbarea«tla-raaida 
wenproparl7eoniitnietad,axclnded);  Uutitri: 
1899,  Hill  V.  StoisaoD,  98  Mo.  SM  (pnidanca  nl 


[Chap.  LXVI 


(wbathar  a  OMcMaa  waa  Inferior  in  workin. 

8S  id.  869  (how  a  raaal  ihonlU  hav,  \^' 
handlad,  allowad);  1881,  Hart  r.  Bri.l.rp  (v 
M  id  M  (whathar  cartain  gate*  were  funtoi,,*,; 
and  mfa;  ofeacnia  ruling);  1881,  Ward  r  Kil 
^rick,  8S  id._  415  (wbethar  work  »;«  "w«ii 


certain  naoliealeondnet,  admitted);  1871,  Gariik 
r.  R.  Co.,  49  id.  176  (whether  doe  care  waa 
taken,  exeladed) ;  1876,  Rickey  a.  Zeppenfeldt, 
64  id.  176  (whether  a  train  eonld  hare  been 
atopped,  allowad) ;  1877,  Koona  v.  R.  Co.,  69  id. 
597  (Uaageraaanaia  of  a  tnmtable,  axclnded) : 
1881,  Qreanwell  v.  Crow,  73  Itio  689  (lafety  of 
a  place  of  dapoait;  admitted) ;  1886,  Brown  v. 
Road  Co.,  89  id.  165,  1  8.  W.  119  (wfetr  of  a 
road,  admitted) ;  1887,  Ontridge  v.  R.  Cs ,  94 
id.  471,  7  S.  W.  476  (whether  with  dne  can  an 
injnrjr  woold  hare  oocnncd,  axclnded) ;  1893, 
Cieiewika  v.  R.  Ca.  Ill  id.  Ml,  119,  IS  a  W. 
911  (the  proper  poeition  of  a  itraet-ear  drirar, 
allowed) ;  18M,  Benjamin  ».  R.  Co.,  133  id.  174, 
34  8.  w.  5M  (aafetjr  of  a  coal-hole  corer,  ex- 


fallow  land,  axclnded) ;  1891,  6'Neil  "  u  (■„ 
1»  id.  IM,  M  N.  E.  84  (diitaoce  i„  „hi.h  ^ 
track  coald  ba  Moppad,  admitted) ;  iwo,  Kom' 
berger  ».  Congiaie  8.  Co,  1.58  id  ai9  M  .\  p 
a  (whether  a  place  waa  proper  fur  an  "nVii.* 
admitted) ;  I8M,  Littlejohn  vT 8haw,  l.vi  i.|  |u' 
53  N.  E.  810  (whether  a  anbitence  '•  can, bier" 
waa  merebantabla,  allowad);  1900.  I K.uiihert? 
V.  MiUiken,  163  id.  8r,  57  N.  I?.  ^^^  (whetS 
a  mode  of  anchoring  derricki  wa<  iofBcicnt  not 
allowed ;  the  opiaion  employt  an  niiKonnd  an- 
alyaiaof  the  Opinion  mle;  two  jiidi;e!i  ilinent- 
ing);  1901,  Finn  v.  Caaidr,  165  id.  iu  59 
N.  E.  SI  1  (how  an  axearalion  onght  to  have 
been  made,  allowed ;  Oray,  J.,and  Parker  r  .1 
dlM.);  1903,  Mew  York  C.  I.  (V  ...  c  s' 
Radiator  Ca,  174  id.  331,66  N.  E.  967  (wliether 
goodi  were  "needed"  nnder  a  contract  al- 
lowed) ;  1903,  Trenton  Pbtleriee  Co  r,  Titl« 
O.  4  T.  Co.,  176  id.  65,  68  N.  E.  1.12  (what 


dnded) ;  1901,  Hnnt  r.  R.  Co,  163  id.  309,  63     oagfat  to  hare  been  done'in  framine  .ai^ilirV^ 
8L  W.  695  (whether  a  iwitch-jrard  waa  inrnaaoo-'    dUe^nnuanca, axclnded);  North  tW,»n:  \m. 


ably  aafo  condition,  not  allowed);  Mnntana 
1897.  State  V.  Qironx,  19  Mont.  149,47  Pac  798 
(whether  a  parent  waa  a  St  peraon  to  have  the 
cnatody  of  a  child,  exeloded);  1903,  Meta  r. 
Batte,  17  id.  906,  71  Pac.  761  (whether  a  side- 
walk waa  reasonaUy  lafe,  axclnded);  1903, 
Coleman  v.  Perry,  —  id.  — ,  71  Hac.  4S  (whether 
a  manala  waa  oat  of  repair,  allowed) ;  Nebnuta  i 

1900,  Hiiaonri  P.  R.  Co.  c.  Fox,  60  Nebr.  931, 
83  N.  W^.  744  (dntiei  of  a  car-ini>pector,  allowad ; 
whether  a  track  was  properir  ronitraetad, 
allowed) ;  1903,  Chieaco  R  L  A  P.  R.  Co.  v. 
Hul.nca,  —  id.  — ,  94  N.  W.  1007  (whether  an 
iujared  switchman  did  what  was  "  neoeasarT  for 
bira  to  do,"  excinded) ;  New  BampMrt :  1881, 
Wells  V.  Eaatmaa.  61  N.  H.  907  (proper  time 
for  firinv  brash,  admitted):  1898,  Nuarie  a. 
Theobald,  68  id.  864,  41  Atl.  188  (that  it  waa 
dani!«roaa  to  take  down  a  bnilding,  exeloded) ; 

1901,  Challis  r.  Lake,  71  i<l.  90,  91  Atl. 
MO  (what  treatment  a  physician  of  reason- 
aUe  skill  onght  to  hare  giren,  allowed); 
Am  York:  ItSo,  Price  a.  Powell,  3  N.  T.  313 
(whether  a  cargo  was  properly  atowad,  ad- 
mitted); 1863,  Cnrtia  ■>.  Gano,  M  id.  4*7 
(whether  a  conatrnetioa  waa  workoMBlika,  al- 
lowed) ;  1863,  Moore  v.  Westarralt,  17  id.  138 
(whether  a  ship  waa  nfely  moored,  allowed) 


Bikes  r.  Paine,  10  Ired.  180  (whether  there  waa 
a  deacimcy  in  performing  a  rontrart  to  repair 
allowed);  18M,  Tillett  i:  R.  Co.,  ||8  Xv 
1031, 14  S.  E.  Ill  (whether  a  car  waa  connled 
negligendy  exeloded);  1898.  Phifer  r.  1{  Co 
IM  id. 940^  M  8.  B.  978  ("  Were  vou  .areful ' " 
excluded);  1901,  Raynor  v.  R.  Co.,  129  id.  195 
S9  8.  E.  311  (whether  more  than  neiemarv  (urn 
waa  OMd  in  axpellins  a  passenger,  exi'l'iicledl- 
IMI,  Jeffriea  ».T.  Co.,  i-N.  C.  -  ,  .19  s  E. 
836  (whether  anything  waa  omittml  that  eonld 
hare  been  done  to  save  life,  exclnded) ;  1902, 
Coodeil  V.  R.  Co.,  130  id.  311,  41  S.  E.  M{ 
(whether  a  man  coald  safely  stand  on  a  planli, 
etc.,  not  allowed) ;  Nonh  Dakota:  1896.  <)uve^ 
eon  V.  Orafton,  5  N.  P.  Ml,  e.'V  .V.  \V.  677 
(whether  a  thieshlnc-machiae  was  calcnlated 
to  frighten  ordinary  horses,  exclnded;;  Ohio: 
1890,  Stewart  *.  State,  19  Oh  3U7  (wnethn 
there  was  time  to  aroid  an  attack,  allowed): 
1851,  Cineinnati  *  F.  M.  Ins.  Co  r.  Mav.  20  id. 
IM  (whathar  an  act  area  careful  or  .ski'liul,  ex- 
clodad;  hot  other  principles  malnlr  rontmlM 
the  ruling) ;  I860,  Bellafontaiue  &'l.  K.  Co.  p. 
Bailey,  II  Oh.  8t  335  (whether  an  injnrv  at  a 
railroad  croasing  coald  hare  been  avoided,  al- 
lowed) ;  1871,  Cfncinnati  ft  Z.  K.  Co.  n.  Smith, 
M  id.  146  (proper  place  for  a  hrakeman,  al- 


18«5,  Walah  ».  Ins.  Co ,  31  N.  Y.  441  (effect  of     lowed) ;  1875,  Stillwater  Turnpike  Co.  .•.  (cover, 


a  mode  of  loading  a  ship,  allowed);  1874,  Hag- 
garty  v.  R.  Co.,  61  id.  614  (whether  a     " 
coald  have  been  done  to  prarent  the 


garty  a.  R.  Co.,  61  id.  614  (whether  anrthing 
coald  have  been  done  to  prarent  the  injury, 
excluded);    1877,  Baird  v.  Daly,  68  id.  591 


M  Id.  511  (danger  of  a  place  in  the  road,  ex- 
cluded); I877,laaarance  Co.  v.  Tobin.  32  id. 


(whether  a  ship  waa  UBseaworthy.  allowad); 
1877.   Carpenter  v.  Transp.  Ca,  71   id.  579 
("  wtiethar  acts  are  seamanlika  aad  proper,'' 
admitted;  whathar  anything  which  might W 
•Toidad  the  harm  was  done  or  omf 
doded);  1879,  Scattaigood  v.  Wood, 


might! 
miSad, 
l,79kl. 


ire 
ex- 
MB 


94  (wliethar  a  Teasel  was  seaworthy,  allowed; 
whMher  it  waa  pmdent  to  run  a'  ateamboat 
andar  tha  dreamataacea,  exclnded ) ;  1 885,  Kail- 
road  Co.  V.  Schalts,  43  id.  il\  1  N.  E.  S24 
(from  witnaiaea  not  expert,  whether  a  fence  wai 
soOdent  to  tarn  stock,  excluded) ;  1900,  Ohio 
*  I.  T.  Ca  V.  Fithbum,  61  Oh.  608,  36  N  E. 
457  (proper  time  ibr  •■  shooting"  an  oil-well, 

SSM 


m:^^: 


M1W>-1»»1      CARE,  KEASOITABLBNISS,  SAFETY.  ETC." 


ibw^)|Ort!jr» ;  law,  Hatth  «.  OIImh.  S  Or. 
InnMri;  1»W,  Willhuni  i>.  Popplaton.  lb.  14.1 

I"!  '•«>.  »«•  ••  MiB..  3«TaVS:«  he.' 

W  (which  pwtjr  io  u  affrajr  had  th«  mItuiUm. 

l«bwfc  l«  F*.  4«a  (wfetT  or  daamu  ^Tohiea 

*^  *n  1J?'  *•  (P"*»<*  of  •  towbcNU 
(1^0,  alluind)  i  1876,  Sinaott  v.  MaUia.  88 
id.M7.MJ  (proper  mod*  of  boiUIng  •  rM..i^||» 
till,  *nuw(d) ;  1888,  OtoHted  v.  One.  loo  ut 
Ui(iblftaDe«  ol  a  M.ric.1  operttlon.  aUowMl)  j 
in  AmenoiB  BtMiuiiJp  Co.  ».  UndrMb.  lot 

IH»,  Long  ».  k  Ca,  188  Id.  148.  19  AtL  3» 

!GC!"'i.°i. '«"';?''•*"''«•  •»  •  •*"«''.  «- 

Mad);  ISM^  OnUwm  r.  Pwom.  Co..  139  id. 
Ml.  160,  HI  AtL  151  (d«»g.r  of  >  ^.iZ 
<M«I:  di.tingiri.|.i»  B«5tr  ».  oSZHi'^ 
ttepoand  that  in  adcqnata  dMcription  ma  in 
tktt  eaw  impawlU*) ;  1^99.  McNarMj,  r.  R««l- 
il|t,  IM  Id.  611,  6!6,  95  AtL  57   (iWhSTa 
•bn  wu  UanMroot,  allowed) ;  189.1,  BUer  v. 
bil.Co,  1S7  a.  490.  499.  87  AtL  545  (wheThn 
m>m  prei'antiooi  were  mdBcient,  allowed :  hot 
Ht  whether  the  condnet  was  naelinot)  •  I89s 
KtehN.  V.  Union  Tp.,  171  id.llsTS  Atl  % 
«hrther  a  place  waa  daagerooa.  admitted  I- 
'"W.  P'»"  ».  McKean  178  K  eoi!  86  AtLfie 
(MiMr  of  a  ilBice,  eulnded) ;  1897,  Cookaon  r. 
B.  Co.,  1-9  Id.  184, 38  Ad.  194  (whether  a  slaea 
«H  the  proper  on*  to  atop,  look,  and  IbUn 
idmitteJ);  Anberla  ».  McI«..port,  ib.  SJI  M 
M  Jl»  (whether  the  aheenc^of  k  Ji^l 
■d*  a  bridge   daoceroaa.  exdnded) ;    1898. 
WoKkDer  p.  Hotor  Co.,  187  id.  106, 41  Att  88 
(ttat  a  Diutorman  eaercieed  good  jadgment. 
odaded  on   the  beta)  ;    ing.   WhitauT  e 
Oj-pbell,  ib.  113,  41  Atl.  38  (whether^  wi 
tagnons  to  dean  a  marhine,  admitted)  •  1898. 
Bwddee  r.  Columbia  Tp.,  188  id  4S  41  Ad! 
ilt  (rontrilmtoiT  negligence ;  opiniona  of  non- 
•   2P?'  "<^l''*xl);  »»08,  Siegler  r.  Mellinoer 
»>  Id.  il56  SJ  Atl  175  (that  a  pUoe  waa  dK 
?r'«'-'"'W)i  '«».  tWfied  ;.  Pa.  K.  Co,  SO6 
iJ.  M»,  55  Atl.  1061  (that  a  railroad  eroi^w 
nidanmroM,  exeladed;  no  anthoritr  cited): 
«W./,W;  1858.  Baffam  ,.  HarriJ  iT'i 
iN(Macienc)r  and  axpedianer  of  a  diaia  ett 

^AniMO.Iwlwthw  ■  penon  aeemed  to  drira 
t»Wlj-,^k,wed)t  lloTKnale  v.  Litti^-i? 
- ,  JS  Atl.  884  (whether  a  certain  conditioa  of 

cX^',jr«f'fr*^  •xduded);  &,S 
Co«A«;  1883   Ward  ».  R.  Co.,  19  8.  C.  588. 

SJi'f'r'  »••"•  ••«  «»•  to  aroid  Injn^ 
J»wd);  1884,  Conch  v.  R.  Ca,  93  8.  C.  561 
fitter  a  place  waa  dang.R»a,mtclnded;  par- 
Patiag  to  foltow  the  preceding  raae);  1888, 
Sj^V  R-  Ca.  »,M.  »  (amUar)  iSl 
Mjr  r.  a  Co..  59  id.  311.  37  8.  E.  938 
i^'.i''^T"  5f*  toOiAmt  time  to  leara 

k2:-j^d.^>««--,ssrs 


f  19B1 

oriver  la  learing    hb  tea?  exeladed)  •  imT 

J  »•  W.  1050   proper  wajr  to  ■aoonDle  can. 

IlC"   y-.**^  (protahle  lifk  of  an  eleratoN 

??°"    '?.?„  i^««»n»i>>iMd  ita    JU.  exdided)- 
5^  T?i;'    U'/ww!!?"  t  ■^  *^  "•  C»-  '••  Smith 

N  ^r?''  •i?»»*^) ;  JM*.  Intemationffft  o! 
N^.  Co.  V  Klana,  64  Id.  994  (whether  a  bridge 
2!Si.7f  ^•nf'  •nongh.  allowed);  1888,  TeC 
fS^  Co.  ,  Cooper,  71  id.  819,  9  8.  W.  5ra 
}•■•?,  of  fmely  aidatance  at  childbirth  at 
owed) ;  1890.  Gnlf  Colo.  *  a  P.  R.  Ca  J.  Como^ 
ton.  75  W.  673.  13  a  W.  667  («frt,  ^^ 
trahi-lMad  eqnipment.  allowed);  1896.  MeCrar 
».  R  Co..  S  li  168,  34  8.  W.  95  (whetwJ 
raU  woald  hare  faUen  if  the  «^  5^Bro„ri! 
loaded,  admitted);   1901.  Lineeomb^  1^^ 

ju.  iron  gjjting  WM  u»  light  for  thlVor^X 
not  allowed) ;  l/nHed  Stala :  1854.  WeatioV 
l'"Si'  •?"«•"•  (whether  a  Mp^Tmi 
w2rH«  '"l!5LL*'*»'  Chicago  i.  gTUH 

H^m';  V'?u"  ^«  V'*'  »'   Waahington,  98 

»•  ^  (whether  certain  condnet  waa  good  aeif 

manahip.  rih>wed.  for  an  expert);  187TTimnr 

porta«on  Un.  ^  Hope,  95  Id.  ^8  (whithS"!: 

1886,  Chandler  v.  Thompnon,  30  Fed.  40  (ek ill 
in  management  of  machinery,  allowed);   1887 

534  nike  CItr  of  Waahington-a  cam,,;  189? 
PoHman  P.  C.  Co.  v.  Uarkinn  5  C   ('  A  ?S 

IVnr?A?'r  "•  i~"''~7'  •"owed);  UW, 

6«  (onul  and  ordinary  war  of  conatmction 
flowed) ;  1894.  North.™   pf  R.  Ca  "   S' 

examination  waa  made  in  a  carefnl  mannw 

1)>  ke  18  C.  C.  A.  639,  72  Fed.  458  (whether  an 
dertm-a^  motor  conid  U  aafely  operit^l  with«it 
a  aaudbox,  exdnded;  bnt  whetier  it  could  be 
atopped  quickly  without  a  aandbox.  allowrfh 

l^laT  ^-  ?•  ^^r'""  Couat'Ca^lSid 
MS,  73  id.  984  (whether  a  gaa-pipe  was  laid 

toe  workmen  were  men  of  experience  or  akill 
Md  whjther  .p«:iBc  careleeenSi.  or  nnakWd-' 
BEk^i*'ir^',o'^!r."^''"  """^  Blanchard  v. 
2!1  •-"",•  'i"'  "  '''•  »♦*  (whether  hooka 

Cant  K.  Ca  ».  Davidfon.  98  id.  306,  76  id.  517 
(tne  aafe  method  of  ronitmcting  railroad  nlat- 
forma,  etc  admitted) ;  1897,  New  YorkRl.'^Kq 
2^',J^'  "  •?•  ,»'•'  "  W-  M*  (whether  ?i 
^TTZ^i"^  Pjpo  in  »  crtain  way.  h 

( whjthar  a  witaaM  would  hare  known  a  machine 
>ob«moradang«nai,aUowed);  1897,  Campbell 
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i  1962.  In  IHMnL    The  ezdiuion  of  testimonial  opinion  here  rests  on  « 

groundslightlydiirenmtfromthatofalltheotherinetanoee.   TheReneralnl 

cipk  (anu.  5  1918)  is  exemplified,  to  be  sue,  that  the  tribunal  does  not  n^' 

the  witness  judgment  and  henoe  will  insist  on  dispensing  with  it.    But  here^ 

IS  not  that  the  jury  can  of  themselves  detennine  equally  weU ;  it  is  that  th<. 

judge  (or  the  jury  as  instruoted  by  the  judge)  oan  determine  equally  well 

V.  Mayor.  81  Fad.  ISt  (flMniM  aDomd  to  mm 
their  aMlmatai  u  to  th*  MTioK  to  b*  nad*  br 

2^  tJi  ?••  .'•  "•••'»*''>.  M  C.  C  A.  SS4.  9i 
Fed.  9M  (whatbar  a  mom  wai  Mfe  to  work  in,  al- 
lowed);  ISM,  Hunt  V.  KUa^  SS  id.  «4I,  9S  lad.  4» 


(whetiwr  aa  appantaa  waa  "  ndinarOr  mtt  aod 
proper."  excluded);  1901,  Hotehinaoi  Otopai^ 
an  Co.  B.  Snider,  46  td.  617,  107  Fed.  MS 
(wliethar  a  machioa  *«•  ptoparlr  coutnKtad  or 
wte,aUo»edforexperta) ;  1901,  goathera  PaeiSe 
Co.  ■>.  Amett,  SO  id.  17,  111  Fed.  S4t  (rartaia 

JinestioDR  as  to  tlie  proper  metbod  of  proridinc 
/?'./*^*, '"..*""•"•  "*>««»«/  «apoaad  oH 
Caldwell,  J.,  dill,  on  one  point,  on  the  nonod 
of  the  witneaiea'  lack  of  qaalifleatioiia) :  ISOS. 

Sap.  681  (whether  certain  baharior  of  aa  angida 
iadioKd  wronc  opeiation  or  eomtroetioa,  ic, 
flowed);  UlaX:  lB97,  Wright  r.  a  P.  Co.,  18 
Utah  4SI,  49  Pae.  a09  (whatbar  it  waa  oeoeaorr 
to  hare  certaia  emplojreee  oa  ao  engine,  ad- 
mitted); 1897,  State  V.  BCeCojr,  ib.  136749  Far. 
480  (whether  aa  abortion  waa  nimwarr  to  Mre 
lift,  admitted) ;  1898,  Hares  ».  B.  Co..  17  id.  99, 
53  Pae.  1001  (whether  sheds  wen  ■■  carefnUr 
aod  Moperijr  buiU,"  allowwl);   1908,   Fiiti  i. 
Tel.  Co..  SS  id.  863,  71   Pae.  909  (bow  nianr 
Uneman  ihonld  h«lp  in  striagina  wirea,  etc. 
allowed);  1903,  «aek  ».  B.  IC  K  Taldo,- 
id.  —  ,  73  Pae.  914  (whether  it  wooid  be  the 
"proper  thing"  for  a  liaemaa  to  do  a  oertaia 
!''15*•.•^'J'"''*" '  *^"'"<**'  1S88,  Lester  ». Pitta- 
(^,-  I  ^'    '"  <'»'*'/  "'  •  «»*  wtdwled); 
1«57,  Fraser  t.  Tapper,  99  id.  410  (whatbar  fliw 
were  pnyerijr  set,  exelnded);   1880,  CtMie  ». 
Northielrf,  38  id.  184  (saisty  of  a  road,  ox- 
clnded);   1873,  Oakea  v.  WMtoo.  49  id.  430 
(reasoaaUeness   of  a  wagon-load,   exclodad) ; 
1879,  Dean  v.  MeUan,  48  id.  413,  481  (proper 
manner  of  floating  logs,  adndttad);  1876,  BixV 
r.  R.  Co.,  49  id.  186  (whether  aa  loddMit  woold 
hare  happened  if  eertain jnaoaatioiia  bad  been 
token,  excladed);  1881.  Brarta  ».  Niddtebarr, 
93  id.  688  (whether  certaia  hosaeihoea  weia 

Eroparfor  winter  n«e,  allowed) ;  1881,  Weeks  *. 
■ytuhm,  it  id.  640,  649  (safetr  <rf  a  rwMl.  ax- 
clB>la<l) ;  1886,  Stowe  «.  Bishop,  58  id.  499,  3 
Atl.  494  (pmdenoe  of  a  mode  (rf  tsariag  a  bone, 
excladed) ;  1888,  Bemis  v.  H.  Co..  ib.  637,  3  AiL 
631  (prndonce  of  a  mode  of  naing  a  crane,  ex- 
claded) ;  1894,  Houston  .».  Brash.  66  id.  331 
339,  89  Atl.  380  (whether  a  tacUablock  was 
snitaUe.  excladed) ;  1896,  Brown  ».  Swaotoo. 
69  id.  93.  37  Atl.  880  (whether  a  siaice  waa 
•nflkient  to  carry  n8  water,  allowad);  1897, 
Sswyar  V.  Shoe  Ct    ib.  486,  88  Aa  311  (tofs 


-^- — .2!.*^"l''ff"'"»eW''e. allowed),  r™. 

?        uIV:^  8.  B.  869    whether  tlwwin* 

?••  i^''^?*' '  A**-  Norfolk  A  C.  R  r,TT 
Lambar  Oo^  88  id.  418, 83  8.  E.  737  (whether « 
acddeatwooM  ba«a  happened  had  emJn  n^ 
cattieas  been  takea.  ex^ed );  nr.  cumIZ 
r.  B.  Ca,  94  id.  186.  96  8.  E.  424  |»he,  "rl^ 
placerf  a  raUroad  accident  wal  daZ'^T 
exdoM);  ISM,  Roanoke  r.  Rl.ull,  g'T^w 
34  8.  E.  34  (wbethw  a  person  with  ordinsry  nti 

a«B.  Co.  ..  Maniy,  M  id.  698,  37  8.  Em 
(tastimoDT  to  the  beet  and  lafen  mode  of  hJ. 
fag  ear  wheels,  excladed);  Wrrt  I  •,-,,,„,„    iZ 
State  ».  Hall,  49  W.  Va.  767,  si  s.  Km 
(rape;  by  a  phrsician,  whether  a  woman  iould 
1  TSf'^V  •"bm'ttad  to  eert.in  injorie. 
exdnded) ;  Wntrntin  :  1867,  Wright  ,■  n,rilV 
88  Wia  361  (proniety  of  a  mode  oFampotstioh' 
allowad) ;  isis,  BeyacUs  v.  8hsiili«,  23  id  307 
(proper  mode  of  eonstmction  of  a  wall   n 
cli»ded) ;  1878,  I.eopold  v.  Van  Kirk,  29  id  5M 
(wbeth«  dna  care  woold  hare  prevented  the 
harm,  aUowed) ;  1878.  Kelley  v.  knd  da  u7 
81  id.  185  (safety  of  a  road,  excliideil)    1874' 
MoatgoBMiy   e.   Scott,  34    id.  34.1  (»imil,ri: 
1879,l)leeon  v.  Tolford,  87  id.  331  (illMhe,',' 
ataga  was  orerloaded,  excladed) ;  i«74,  Mont- 
comaiy  ».  Scott,  34  id.  345  (like  Kelley  ,  Fond 
du  Lac):   1878,  Oriflin  ».  Willow,  43  id  SI  I 
(same) ;  Benedict  r.  Fond  da  Ijir  44  id  m 
(same);  1879,  Mellor  r.  Utira,  48  Id.  4M  4 
N.  W.  699  (saoM) ;  1888,  Veerhnien  r,  R.  To  !J 
id.  SM,  II   N.  W.  433  (snfllcieiiry  of  a  feiiet 
exi^ded) ;  1884,  FItts  v.  R.  Co..  59  id  330, 18 
"iJ:-  'J!*  teSP**  eonatraetion  of  a  tomuble, 
admitted) ;  ISSS,  Baker  r.  Madiaon.  62  id  143 
89  N.  W.  141,  6SS  (Hke  Kelley  v.  Fond  dn  Jm)  '• 

1885,  Qniaa  9.  Begins.  63  id.  66(!,  24  N.  W. 
489  (propriety  of  a  saigeoo'k  mode  of  treatment. 
allowed);  1889,  Lawsoa  v.  B.  Co.,  64  id.  45», 
*♦  ,N.  W.  618  (lafety  of  a  jpoaition  onanM  iu 
ridiiig  in  a  ear,  excladed) ;  1886,  Selinr  e. 
Bastfin.  66  id.  9ft,  M  N.  W.  244  (prndeiu  war 
of  pernwming  work,  exelnded);  ISM.  Hnf. 
eaima  *.  JaaeeTille.  67  id.  84.  19  N.  W.  m 
(propriety  of  a  aiode  at  constrnctiou.  allowed); 

1886.  Gates  ».  FMseher.  ib.  S09,  30  N.  W 
674  (like  Qniaa  v.  HIgeins) ;  1 891,  Tranp  i. 
Dmacker.  79  id.  640,  48  N.  W.  664  (pmpriety  of 
aa  iaraator'i  lengthy  methods  in  piiroaanreof  a 
contract,  axcladd) ;  18M.  Daly  r.  IMilwaokee. 
lOS  id.  9W,  79  N.  W.  798  (whether  a  cant- 
iron  elbow  was  OOTfooalr  aafe.  allowed) ;  Inim 

'83  (urn). 


n  M.  »8B,  79  R.  W.  798  (whet 
on  elbow  was  oorfoaaly  aafe,  allnv 
MilwaMkaa^  ib.  SS9,  79  N.  W.  783 


f  IfM-msJ  FOREIQir  LAW;  TRADE  U8A0R  ,  \gf^^ 

At  principle  u  the  nme;  but  the  DeculiAritv  :.  ti,„*     j-- 

the  tribunal  i.  reUed  upon  m  L^oS^lT^u   a  .      » •^«"°t  °'«°»be'  ot 

taowledsp  of  the  iurv  whi!t  *^'"i'P**^  *'*"  'l^^  d*t*-    It  i«  not  the  common 

.pplicaUoo  come,  -peciSTinto^Snce  m  r  of"S.*f  t^^'  ^•^'^'PI^'" 
U|.«.elT«i  under  thie  head.-eWdence  SZ^^J^to^^  t^''''"' 
the  judge's  competence  will  uaually  cease  and^hlTiH    /T.-  *''*° 

b(  needed.  ^  ^^'  "°  *"*  "<^  °'  testimony  will 

fxt  of  a  foreign  statute  is  before  the  Court,  may  e^nyZTr^iZtn 
rtnung  or  interpreting  it  ?    No  one  donhf.  \hl7<ru     T  m    "<*'^^  >«»  «>n- 
»  proper.    But ^7.  translation M  n^  tLt.     "  ."^  *"""^''*°' 
further  needed  in  the  way  of  comml  oTI^xU «         ""^''  "  "^^'"^^ 

«1  nJ.,  »hst opinion,  of  penon.  of  .denL  m^t  l?.-i!?5 ■^*^">^  •"<'"'er  gen. 
«i«««.    ThU  ral.  .pplie,  to  1^  1„  ^*  ^  '**"!?'  ••  *»  *•  '««*•  o'  their 

*»«  i.,  not  to  -t  forth  thoj^nr^  U^  wS  11'^.'"!'  ^^  "'*"™  °'  •'«"'  •^• 
bw  malting  from  it.     The  m««  «L^  T  *^   ^T'  •*"*  •*•  **•«'  »"''  t***  •««te  of 

<«nUi.r  with  the  pJie«Ur^orUw\o15S^^^  "^'^  P"*""  "»» 

IMi  Lord BrtmyAow, in  A'uMejt P«»roo»  Ca»«  IICI  *F  iik.  «t.  •       _.     . 

!  1964  IMe  Vmc  m  taTolTto,  (1)  „  Opinion  oH-.r  or  r2>  «.«^i— 
wtttout  statin,  tauBoe^  (1)  When  a  trade  usage  is  materia  to  thet^ 
MusUy  by  unphed  incorporation  into  a  contn^(po^  $8  ^  -^7^ 
witness  to  prove  it  is  apt  to  stato  it  by  ^ecl.rini'Zr.^^^i^^ 

^■iu  „1  ^^.  <'"*1'  "  »"•  «»»)  •'  """"her 
ttorefeof  prodneioK  f««  orWiial  nqainM  the 

SSL^JK?^  '^"  "rf  foreign  (iwUioS  o, 
fojMjpi  itatote.  p««nt«J  («,te.  IS  16H  HBt!! 

•The  prindnJe  tl»t  the  «OD«ractioD  ud 
n*«rpw«t,on  ot  doeumtBt.  i<  for  the  in<J|, 

^  aldTr  If "f"""?"  the  fBnrTiom,  of 
fP  iuxi  iaiy.    H»»iugr  giTM,  •  .pedflc  duty 


roL.m.~ti 


25M 


sfr.*^  «.-"r^.  Wi.'ss;; 

Atl,  ,51.    Bat  the  Coart  m^  of  cuone  mbo 
coniult  the  text   and  mrt  mWri*  Hm*n  tolbe 

r.  I;  ..06,  3«3.  e*mUt  r  I8W,  iJ«Bcha  »  M—t— 
L.  R.  40  Cb.  U.  54S.  MS,  4M,  *•""«, 
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cerUin  right  at  lialrilUjf  in  dertain  cucnmaUuioea.    Thi.  is  of  course  a  u 
lation  of  the  Opinion  rule ;  the  witness  should  sUte  the  tenor  of  the  U8a«.  't 
pnctioe,  omitting  any  reference  to  the  legal  efrect» 

(2)  It  Ym  sometimes  been  said  that  a  witness  to  trade  usage  may  state 
only  ^m^tnitanett,  or  must  at  least  mentiou  one  or  more  in  support"  of  hi. 
sUtonwDt  of  the  general  practice.  This  notion  U  traoeable  to  some  remark! 
of  lOTd  ManHfield  and  later  judges,  which  do  not  justify  it«  There  have  iu 
dMd  been  judges  who  have  refused,  on  aU  the  facto  of  a  case,  to  credit  teati' 
■OB^  to  usage,  whieh  could  not  adduce  instances  in  veri8cation  »  But  thtw 
IS  no  rule  of  exclusion.*  The  usage  is  itself  a  fact,  and  the  Opinion  rule  doe? 
not  treat  such  testimony  as  an  inference  from  data  whioh  can  be  adetmatelv 
stated  without  the  inierenoe.  ""etjuately 

§  lb55.  iMMpNtaSkm  of  DoeumMita;  (1)  a^Mrt  ZntnpMtatioii  ol  Ttduu 
«a  Words  or  PhiMsa.  When  a  document  is  to  be  construed  or  interprete<l 
the  judge  usually  has  this  function ;  sometimes  the  jury  has  it.  and  either 
may  need  testimonial  aid  in  fulfilling  it    There  are  thus  to  be  kept  apart 

hsa  ».  FoablMiqoe,  C  C.  A  P.  43  (P,rk  j  t„ 
tba  mtj:  "Now,  than  it  not  a  sincle  wit^ 
who  hu  pond  tha  reciprocity  uf  the  ,,nctia- 
th«  ta.  ty  InMancM;  two  witi,e«e,  ,WS1i' 
bat  did  not  produce  aaj  inntamw";  thia  \i 
^n^  hy  tb.    r»D,t.r:    "An  u^    "f 

l»  rappotted  bjr  ovidMieo  of  opiniou  iwrelv" 
Um  Tcidict  w«  Mt  Mide  "on  tiie  .•,.unu  tiUi^ 
'^  .»".  "M^"  <»»»  »»««  donbi  wu  „  u)  th« 
■dmiMibdrty  of  iiH«e  u  aU);   1M6,  Hall  r 

thara  any  general  eoane  of  busineiw)  Let 
jro«r  miod  terolve  over  inetaiicea  I  am  not 
Hkuwjroa  whKher  it  is  just  aiul  proper. 
ont  whether  there  i«  any  preva  line  coune  of 
boeineee  ). 

»  1878,  Hehop  V.  day  In*,  l^o.,  4  .  Toen 
4S0, 456;  1871,  Chmnr  v.  Oeodrich,  loo  Mw 
MS.  571 ;  1886.  MUii  v.  Balleck,  3  Kd».  Cb 
658,  (SS;  1803,  Aaee  M.  Co.  k.  Kimball  S.  8. 
Co.  185  Fed.  838. 

*  17SI,  Csmdan  ».  CawiaT.  I  W.  HI.  417 
(L.  C.  J.  MaaaMd  "mieri"  that  iu«inuict. 
hrokere  and  nthew  angbt  bn  examine.!  oi  to 
the  genewl  iipiaiau  and  oadrnMandine  ut  the 
f***—  epuieuieil  in  ilie  tiads;  thunch  ther 
haew  BO  pntaealar  innaiwin  in  fact,  upon  which 
e«eh  opWoB  waa  fonndad  ") ;  1866.  ilamiltoD 
».  NiekeiMw,  13  Aii  SSI  (a  well  nualifini  wit- 
neeij  who  "wmld  ao«  Mate  iuJivulnal  laws." 
admitted;  "the  fmimm  pnimmdum  wu  nm  a 
iiagle  iaolMed  ■■■  ai  aaaofiaMie.  but  tlie  remit 
^  oooclnaioB  deawad  ftma  a  neriea  of  similar 
M*a  or  circamataMaa.  iiaaliu).  and  ettal.lUbine 
in  Mm  mind  uf  tin  aiuium  a  conTictiiiii  nr 
belief  of  the  sowyAax  whol«  or  compreheiiiiire 
&et").  Th«  fiilawim;  <»">  ■•  otmnn:  im, 
ShaekaUaid  v.  ft.  Co..  37  Hum.  mi.  3W. 

Diatiaipriah  dw  qaation  whether  rM^  mimu 
to  Oia^  aaflaea  (|»«.  g  irou).  and  whether. 
when  inataaeaa  an  aiven,  ow  natumx  utHem 
(oato,  1 879). 


* jsas,  Coraer  v.  R.  Co.,  146  lad.  430,  45 
N.  E.  MX  (the  tnere  aiaenioa  of  a  "eoatom" 
doee  not  inToive  opinion) ;  1874,  Haakini  ». 
Warren,  115  Uaaa.  514,  535  ("Uiaga  ia  matter 
<rf  feet,  Bot  of  opiaton;  .  .  .  fwitneam'l  am- 
danoos  ar  iofereaaaa  aa  to  fu  afTeet,  either 

rn  thaaottBct  or  the  legal  title  or  righto  of 
pMtta,  are  not  competent  to  ahow  the  ehai^ 
•«*»  or  foaae  of  the  aaage;  ...  the  effect  ia  to 
be  deternuaed  by  the  Court,  or  the  jury  under 
ito  diractioo  ") ;  1836,  Allen  v.  Meicbaata'  Bank. 
15  Wend.  4«S.  488  ("The  inqniij  ...  ia  not 
after  the  a^aiua  of  traden  and  merchanto  in 
'"*•*' to  the  law  npon  a  giren  qoeation,  bat 
after  the  evidence  of  a  fact,  to  wit,  the  luage 
or  practice  ia  the  coarae  of  mercantile  boai- 
neaa");  1809.  Dawi  ».  Swoop.  Ji  Binn.  7a  ("the 
general  anderataiMUng  and  belief  of  the  ooan- 
try  a«  to  the  liability  <rf  caniara  by  water"; 
nut  decided) ;  1804,  Roan  r.  Garriner,  1  Waah. 
C.  C.  145, 149  (inaurance ;  a  iiiiaaaa  wwoCared 
to  prove  that  gooda  with  a  paitieahr  mark 
''■"¥»  •*  o"  *>oud,  in  order  to  lacover";  /•«• 
Cunam:  "Ton  may  examine  witaaaaaa  to 
prove  a  particular  coarae  of  toade,  or  other 
nnttera  in  the  natan  of  facte,  bnt  not  to  ahow 
what  the  law  is ;  nothing  eoold  be  nxne  danger- 
one  than  to  lU  the  law  upon  the  opiuiona  of 
particnUr  men  "). 

DiitingaUh  the  experiential  omlifiaUima  of  a 
witneaa  to  oaage  (nte.  {  565).  Dtatingotah  lUao 
the  numeroaa  qneations  of  anbetaativelaw  aa  to 
the  binding  effttt  of  a  naage  upon  a  evunut,  and 
u  to  the  materi^ity  of  oiage  under  the  l>arol 
Evidence  rule  {pott,  ||  S440,  9464). 

■  1761,  Bdie  V.  Kaet  India  Co.,  I  W.  BL  995, 
997.  9  Barr.  1916,  1999  (i,.  C.  J.  Maatileld: 
"  Many  witnaaaae  were  examined  by  defeodanU 
to  prove  thia  naage;  bat  it  did  not  appear  that 
in  any  one  tact  the  indoraee  of  aach  apecial 
indonement  ever  loet  the  money  by  each  omia- 
aion  [of  the  worda  'or  order '[;  the  evidence 
waa  only  matter  of  opinion  " ;  in  the  report 
in  Barrow  the  point  ia  limilar) ;  1888,  CnBalag» 

9W0 
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i^  ^j  dirtiact  principle.,  .U  of  which  may  cUl  for  application  at  the 
,Jil  «'?B5^^1?  determining  the  r«p««^  /unction,  of  judge  and  jury 

mm  Of  tne  words  m  the  document  u  alone  to  oontrol.  or  whether  other  neco- 
t«Jon.  <»  general  u«ige.  a.  fixing  the  .penal  unu  of  the  worL  Z^i  r^ 
pried;  f«  example,  we  adc  whether -free  on  board"  in  a  doc^m^nt  k  to 
beconstrnedwith  any  reference  at  all  to  trade  n«ge.-notTow  t?e  ^1 
mp  u  to  be  got  at.  The  vaet  majority  of  the  ruSg.  upon  le  Lte^ 
UUon  of  phr««»  involve  a  diapute  over  this  principle  o^lj^^c)  KnX^ 
Opnuon  rule. -the  one  in  hand.    Here  we  aaeume  that,  by  the  S«L^! 

widenoed.  and  whether  we  need  any  testimonial  aid.  It  is  obvious  that  h^ 
thepnnc.plo  of  the  Opinion  rule  (anU.  §  1918).  the  ju^e  (or  the  „  '^^^^^ 

ijdl  be  «,  fiumliar  to  him  (or  to  them)  as  to  Ly  one ;  whUeTf  "Z  Ine  of 

fwrs:u^'^^"'-*"*^-'«'--^«-o"aidisne:rr;! 

ri.!l!!^»^^  °'  "*'*': "  ^  application  of  the  Opinion  rule,  are  to  be  dis- 
2Z    m^l"^?  interpretation  of  the  meaning  of  UcHnical  JL  ". 
^ratu    (2)  the  apphcation  of  a  dexription  of  premiu,  to  marks  on  boim 
d«.of^cuh.r piece  of  land;  and^Js)  afta'Znt  oTZ^Z^"": 

(1)  jr^<  inUrpretation  of  ieehnieal  wmU  or  phrau,.    Here  it  is  ohvin,,. 
tbt theinterpretation  of  the  meaning  of  the docamer^n ^^t  t^'o^r 

Zks  t^^hnt.!  "  "  *^'  ""^  "*  *~'>""'l'  "-•J  the  witness 

rr!,^  ""^  "^  '°^^«'  *^«»"»  "  n°  prohibition;  the  Court 

H.».t  determine  anew  in  each  instance  whether  it  neSa  any  testimoniaTS 
to  interpret  the  word  or  phrase  in  dispute.*  '  »esumonial  aid 

tl-t  M  utn.pt  i.  mS^«?oBt  tSTwiJS     r.i"'Lt?'  'S"*^  r^  In  g«i«e«I) ;  IS5^ 


to,  J  JUcq.  Sc.  ApD.  C.  7M  (exdnding  . , 
«»•  OB  cnMMxMnloMion,  "whM   wSud"  the 

■■g*  ra»T  to  raoMTcd ;  ...  but  Ton  euinnt 

uTTla  'a^'  *"""  »•  fw.  Co.,  70  Conn. 
MJ,  41  Atl.  4  (iwDUM  polk?) :  ISSt.  Wvllr 

tmet);  1889,  PMDi^TMito  R.  Ca  ».  ConneU, 


Barton 


naiN.  h  Co.  ».  a  Co.,  I>4  id.  448,  81  M.  E. 


».  Th«mp«>n,  57  id.  534.  S9  N.  W.  638  (If. 

ingi  of  terhnied  phrMM  bat  an  not  to  conurue 
the  cUoie.);  1S57,  Silverthorn  v.  Fowle  4 
N  "p  .« '^'i '??*•  '^"L"-  0»»i«»»on.  01 
B-  Co.  I7»  Pk.  S50.  36  AtL  J»7  (mwning  ol 
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OPINION  BULE. 


[Chap.  LXVI 


wh«i  a  daMfiftiim  t/pnwnm  is  to  be  interpraUd.  the  dittinetion  teems  g-mud 
and  umpl*  diat  it  «  witneM  (\mm»aj  •  nunrqror)  ia  attempting  merely  t,. 
MUtnu  tkt  tmtiAmetdUrmaot  a  dawl,  map.  or  the  like,  hia  taatimonT  it  un- 
neoeaaary  and  improper;  bat  if  be  ia  offining  hia  jodgment,  being  that  of 
an  experienoed  obaerver  temiliar  with  the  ground,  aa  to  the  ipeeific  actual 
plaet  $igni/Ui  by  a  mark  or  line  named  in  the  deaoiipticm.  hia  teatimony  w 
admitaible;  for  in  the  latter  caae  he  haa  what  the  Oonrt  cannot  possibly 
have,  namely,  an  aoqnaintanoe  wMi  the  featurea  of  the  land  and  the  other 
data  which  were  probably  aaaociated  in  the  mind  of  the  map-maker  or 
deed-maker  with  the  phraaea  uaed  and  an  therefore  eeaential  to  be  consid- 
ered  in  interpreting  theae.  In  accordanoe  wiUi  thia  riew,  moat  Courts  have 
declared  testimony  of  the  latter  sort  admiasible ; »  a  few,  however,  have  ex- 
eluded  it,  mialed  by  other  anakgiea.*  Teatimony  merely  attempting  to  con- 
etrue  the  untechnioal  paaaagea  oi  the  deecription  ia  of  coarse  usually 
inadmissible.*  '' 

§  1957.  m»mm:  (3)  OoMaBta  of  a  iMt  Doeaasent.  By  the  principle  of 
Completeness  {po$t,  §  2106)  it  is  regarded  as  unsafe  to  liaton  to  any  testimony 
of  the  contento  of  a  loat  writing  unhaa  that  testimony  purporto  to  reproduce 
at  least  the  nibtane0  of  tkt  eonttnit ;  and  some  Courts  even  require  the  fairly 
complete  details  of  ito  contents.  In  moat  of  these  instances,  in  spite  of  the 
occasional  invocation  by  tin  Court  of  the  Opinion  rule,  we  are  not  dealing 
with  that  rule  at  all,  but  with  the  entirely  distinct  principle  of  Complete- 
ness. In  a  rare  case  only,  the  Opini<m  rule  may  properly  be  invoked  to  ex- 
clude testimony  on  this  subject.— aa  when  the  witness,  without  reciting  the 
substance  of  the  contento,  merely  expresses  his  opinion  aa  to  the  meaning  or 
the  legal  snffioiency  of  it*    The  theoretical  diffaienoe  between  the  Opidon 

«0I  (NHM);  Va.:  ISM,  Hollanui  r.  MeiMl,9I 
V»   143,  tl  &  K.  SS8  (lontion  of  «  iMtent); 

Bo».  MS  {what  h  a  "iaa     »■  lUy.  St  JTh  l«7,  M  N.  W.  M6  (thataliM 

*  1901,  11  KMM  *.  Jndd,  IS  Haw.  319,  Sis 
(to  a  MUTcyor,  wkat  land  wat  ligiiilied  by  the 
ii«Mriptiaa  in  •  wffl) ;  I88S,  Hoclmoth  r.  Det 
aiaadi  Chaapa,  71  Mich.  5SS,  39  N.  W.  717 
(whathar  eofncn  of  astray  eomiponded  wHh 
anfaiaawut  map) ;   ISSS,  Stereiu  v.  Wnt,  8 

(idMrtity  af  booBdariaa  wUh  than  naimd  in  t 
daed,  ate.) ;  1869,  Oraalnr  r.  IhmKD,  34  Hi. 
471  (aniUeatioa  a(  a  daad  to  promiuM) ;  1M«, 
SaMmr  Minaa  Co.  v.  ThoBBeon,  93  Vt.  »S, 
ISd.B  ISSflilaati^odaBdiarTered). 

*  ISSS,  Btomaitbal  r.  BalJf,  M  Mo.  IIS; 
I8S9,  WMttalam  V.  Kdk»,  M  id.  405;  1860, 
SchaHi  *.  LinMl.  so  {dTaiT. 

Tba  qaartkm  wbather  tcatimoDj  majr  b« 
reeahrad  Mat  a  eaitaia  (toae,  poM,  mark,  etc, 
waa  iMndtd  a$  a  bomdarg,  <■  a  difleient  ont 
(wff.jISSS). 

^  IMS,  Alasaadar  *.  Haadky,  9«  Ala.  Ha 
tas,  II  Bo.  S9e  (whathar  a  loat  tticBmeiit  nada 


.  adarittady;  tt7l,  NaahiiSa  A  C.  & 
Co.  «.  CanoU.  S  Haitk.  9S8;  IS07,  Wlathim 

r.  laa.  Co.,  S  Waah.  C.  ~ -    "    " 

r.  i'aiaooa,  M    ~ 


eanjo"). 

It  waa  eoaaatoD  Moogh  for  tha  __„.  „ 
Chaaton  to  eoaaolt  Seoiefa  adroeataa  apoa  tha 
aSact  at  a  Scutch  aiarrlMa  aatUamaut  or  the 
Uka:  IS4I,  WiUiaBM  >.  wBuaaM.8  Baav.  547; 


it  id.  S34;  18S4. 


IS90,  Hitcheock    . 
a»  Todd,  19  id.  SSI 

»  Xfa..-  1901,  Bamtt  a.  KaQy,  131  Ala.  878. 
80  So  814  (I7  a  aarr^or  faaiUar  wHh  tha 
propaity,  that  tha  linaa  aa  ahowa  apon  a  map 
wara  corract,  aiiowad);  tad.:  ISSI,  Oman- 
mayer  r.  Logaaapoit,  7S  lad.  S49,  Sftt  (whatber 
a  plaea  ia  wltUa  tha  UnHa  of  a  city);  ISSS. 
ladkaapalia  c.  MeAToy,  88  id.  H7, 5M  (aaM) ; 
l»S4,  Sttoaaer  v.  Ft,  Wayna,  ISO  Id.  443,  447 
(aane) ;  1897.  Shaa  ■>.  Mmida,  148  id.  14,  48 
M.  E.  138  (aaoM) ;  Pa.i  ISOS,  fbrbaa  a.  Cara^ 
•n,  a  Yaataa  9*7  (aoBRa  of  aa  arideat  anor  ia 
diatanoea  namad) ;  IS45,  iter  v.  flwan.  t  Pa. 
St.  947  (loeatioa  of  a  daad) ;  1880^  Notthanber- 
laad  Coal  Co.  v.  OaBaot,  9a  id.  138  (aaaw) ; 
taai,  JaakaoB  v-Uaibmit,  lit  id.  191, 18  Ad. 


S«M 
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mkt  the  fonner  w.  «W^-     •  ^      ^."'?*~"*  "^  •  «•«  ««ginent).  while 
{1958.  SMiBlMli  or  Otaa«ar%  OkpMitT-  Aamii^^  *i.    -.^     t   . 

HI  (tMttmoay  that  thi  omrtMto  of  mkU  Jril     -r^iJ^"  "  '*•««•  ("liBUWBg  tk*  "— '-^ 
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tkar*  WM  too  KMh  nfliiMBWl  of  dMnetiou  in  rairisg 

on  Um  part  both  «t  ooobmI  1114  of  Oowt ;  uid  here  k  n 

Biootar.    WlMt  h  tlM  dMlnotioa  botwom  that  menul 


think  tiMl  thiMgboitt  tUa « 

•nd  raUag  qawttoui  of  ovldoMt  on  I 

rMMrkablo  iatUMO  of  omtiiTC  aioo^r.    Wha  !•  UM  diottiiaUoa  botwom  that  mmuj 

oooditioB  whkh  is  ooapotant  to  ■whiitood  •  will,  aakl  that  which  ia  it  to  make  a  mil  ? 

If  a  Diicraseopio  visioM  emild  AHset  a  diatliMtioa,  who  haa  aoalta  nles  mioiigh  to  tell  how 

maeh  it  woald  wtigh  la  tho  JnrjrJms  t    Tha  piaintili  In  anor  andartak*  to  eonTlnce  u 

that  thair  aaoaa  waa  dawagad  by  tha  witnaaa  taatifyinf  that  tha  tsatator  waa  At  to  make 

a  will,  tastaad  of  tiitil>ing  that  ha  waa  aompstaot  to  nadaratand  a  will.    We  do  not 

think  tha  error,  if  arror  than  waa,  did  thaia  any  damafo.    Wa  do  aot  ioppoae  the  jvi^ 

would  haTO  been  iwajrod  a  hair's  braadth  by  ona  form  of  answar,  nwra  than  hj  the 

other." 


By  all  Ootnta  »  awn  tbttnet  staUmrat  that  th«  pmon  waa  or  waa  not 
"  capable  "  of  making  a  will  or  a  coutraot  or  a  deed  Menu  to  be  held  improper ; 
but  there  ia  great  varietj  of  ruling  upon  other  forme  of  itatement^ 


i;ii** 


^  Compare  with  the  Mtowiur  caee*  tboee 
e(dlerted  <ra((,  i  isas  (ineaattT);  ia  the  fol- 
lowing eitatiaw,  where  oothiag  i*  tpttMiy 
noted,  the  Coerl  uelmJtJ  a  aeMral  qaeetioa 
ae  to  capaeitT  to  make  a  will:  C'oa  ;  ISas, 
Doe  V.  oabert,  M  N.  Br.S7«,  6*1  (••  Waa  be 
of  KNud  disnaaiDC  miad,  memorr,  and  nudei^ 
etaadingt"  exdoded);  Ala.t  ISiS,  Walker  *. 
Walkari  Kx'r,  14  AU.  47)1 1  186a,  Stnckejr  r. 
BeUah.  41  id.  707  (caaacttr  to  diipiae  of  prop- 
eit]rMthetiaMoragitt.afdmittad);  lt7«. Hew- 
lett r.  Wood,  U id.  (it  ("canadtT  lor  h«<ineie.'' 
esdnded) ;  IS97,  Tone/  n.  Ovntf.  IIS  id.  4M, 
II  So.  S48  ("eaaahle  of  traaacting  oidinanr 
barioeM,"  csdaded) ;  1900^  Domiatelt  *.  Kaa- 
dolph,  IM  id.  W7.  17  8o.  4«l  ("eapable  of 
makiag  a  deed,"  allowed  on  cioie  eaamlna- 
tioa);  Ce/«..-  1900,  Shaptar  >.  FOlar,  tS  Colo. 
Mt,  SS  Pae.  sot  (MHedieation  aa  taeatie;  opin- 
ion  ai  to  "dMTOe  of  iaeapadtT,"  inadmiarible) ; 
Cvm.:  ISM,  Taner'i  Apimil.  7t  Conn.  S06, 
44  AO.  aiO;  ISOa,  Harea  ».  Caadee,  7»  id.  ISl, 
M  Atl.  SS6  (whether  the  grantor  waa  capable 
of  tnuuactiog  bailneM,  and  whether  ihe  waa 
eapable  of  makiag  a  deed  of  nal  eataw ;  the 
former  held  deanjr  allowable,  and  the  latter 
alio  on  the  facm;  good  opinion);  O::  ISB«, 
Jone*  «.  Qragan,  M  Oa.  61^  IS  8.  E.  IM 


(whether  there  wee  undue  Infceare,  allowed, 
if  the  dat»  were  Mated) ;  lU.i  \m,  Schneider 

r.  Maanimt.  ISI  lU.  SS6, 1*  N.  E.  M7  (azelad-     iagimpoitaM  bMiaaairesdBdad 
diipoee  bf  wiU  or  deed."  bat     WUta  r.  BaOi 


"capacity  to  i 


>n|c    < 

ateitttig  "eapadtjf  w  ttaaeael  hniiniii°>i 
IMS,  KettUer  e.  Olafcid,  IM  id.  StO,  IS  N.  K. 
740  ("  Waa  ha  eaaahle  of  tmmmlliia  ordinanr 
bniinemi ".  Mt  nadedded  w«b  a  iSennce  to 
the  BrhaMder  raling);  IMI,  ~ 


Aahoaft  a.  De  Armoad,  44  id.  tan  (contmct)' 
less,  Fnrioag  *.  Carmhar,  IM  id.  491, ;»  N.  W 
177;  IMI.  letla*.  Battens  id.  111,84  N.  v! 
97S  (whether  the  teetator  waa  "  capable  of  tnu- 
aetiBg  bnelneii  inteUlgtotljr,"  excluded;  rach 
a  mirog  iieme  to  render  wltomiii  Incapable  ot 
girlng  teatimooy  intelUgendjr);  19W),  McGib- 
Sune  p.  MeOibbona,  119  id.  140,  93  N.  W.  J! 
f '  abHitjr  to  nadarttand  in  a  reaeonable  maniKt 
tha  natore  and  eflect  of  her  ecu  in  bnninea 
tranaaiitinae";  exelndedt;  M::  INS,  Hall  r. 
Fenjr,  S7  Ma.  MS,  SS  AtL  IM;  1886,  Hewett 
V.  Hariey,  M  id.  4SI,  S4  Atl.  974  (br  a  doctor, 
that  the  penon  waa  "not  capable  of  tniMactiar 
boaineM,  eseinded))  Md.:  1902.  Jonee  r  Col- 
llna,  M  Md.  409,  SI  AtL  SM  (whether  the  teM» 
tor  waa  "cMabIa of  exeenting  a  rallil  deed  or 
oontract,"  aDowadi;  ISM,  Ben?  v.  Safe  D.  k 
T.  Co.,  M  id.  4«,  U  AtL  7M  (medical  nperti 
not  admitted  apon  the  qneation  ot  capacity  to 
make  a  wQ!;  the  opinion  ii  nnioand,  and 
lengthily  ofaacaiM  the  aabjeet  with  tecbaical 
lalaemeato  ^aite  aa  obfoetionable  at  the  theo- 
riee  <rf  the  medical  experto  deoooDced  in  the 
opinion);  tiam.:  1879,  Msr  v.  Bradlee,  127 
Maaa.  419;  IMI,  Faole  r.  Dean,  l&l  id.  590; 
M  N.  B.  4M  ("aeaal  and  ordioarjr  capaciijr 
for  doing  baaiaaie,''  aBawed) ;  1892,  Smith  t. 
Smith,  tl7  M.  3H,  n  M.  B.  348  (whether  he 
waa  eapable  of  nwking  a  r«a«iact  or  trauact- 
'  ^taat  bneiami.  esdadad) ;  Mirk. :  mt, 
BaOar.  10  Ifich.  IM;  I870.  Kemne; 


tfa^ihed 


IM   id.  SW,  M    IT  K.  Ml 


:  V.  Lawlaes, 
as  to 
'oapaeitr  to  traoact  tha 
affitua  of  life."  admitted) ;  IMI, 
aid,  ib.  U7,  M  N.  E.  99t  (aiarilar) ;  IMB,  Baker 
r.  Baker,  8«  id.  9«,  97  N.  E.  410  ("whether 
he  bad  aafllcieBt  mtnd  and  aaemo^  to  nnder  - 
amnd  the  will  in  qne«ti<m,"  "  whether  or  no*,  ha 
waa  able  to  aiiiliimeiui  \j^f  exeeate  a  wffl,"  not 
allowed) ;  Intl. :  1892,  Himriiik  ».  Hamriefc,  IS4 
lad.  se«,  84  K.  E.  S  (npiaiw  aa  toeanity,  admtaai- 
Ue;  hatnolaatoeapadtTtomaaageaneatate); 
la. :  18M,  I'elamiaigM  *.  Oack,  9  la.  M;  1878, 


-,MN. 
paait7l",haldj 
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MeOaiaem,  M  id.  141  (rarioiu  {onm  ia- 
dihadanddbmMed);  1903,  Page  p.  Beach, 
W.  Ml  I"  What  WW  hia  ca- 
' ",  held  Impiuper;  form  of  qnartkw  dis- 
in  detaB);  Jfim..-  ISM.  Pinnejr'i.  VOI. 
37  Mian.  889,  •  N.  W.  791.  7  N  W.  144 
("eapachy  to  nndeietand  any  diapoeitiun  he 
ralKht  in  a  will  make  of  hji  propeitr  "  at 
luwad);  Ma.:  1861,  Farrell'a  Adm'r  >°Biea. 
naa'a  Adm'x,  M  Mo.  884  ("aoand  pnoucb  to 
make  a  will,"  axefauied);  .V.  C:  Ift12,  GriIBB 
t>.  lag,  8  Dot.  SM;  I88S,  Boet  v.  Hon,  s;  N.  C. 
478 ;  Hoiah  ».  Knox,  ib.  485  ("  mind  and  inteUi- 
gHne  aafldmrt  to  enable  him  to  have  a  reaaoB- 
ahie  JndiBient  of  the  kind  and  valoe  of  the 
pfoper^  he  nropoeed  m  will,  aud  to  whom  he 
waa  wiUiag  U";  "competent  or  of 


IIMO 


tiws-iwi]     OBAirroR's  capacity;  solvency. 
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<3  ^wer, 


Hif  of  luun,  wbleh  in  the  iaa^^i^lSi 
«««e4  ■  new  trial):    Oil  t    IMI    »-»d^r^ 

Shirt  itM*wiikiiL<** «£»«k.T!riu. 

S?^-»„'J!l-  ^!   Tts..-  I8W.  Btowa  ». 
S-JJ-^iMpwdty 


iwe. 8wM ». oiib«.  175 m. aot. SI n  em« 

dL^:.f  ?•  *  "*••  •^,*»  <«<«»««tod ;  tknS 
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JW*  ralejuri  ifa  «,iUoSSi  to  tb.  tmSe 
■"  •«  expert,  medieal  or  lent,  mar  sot 
E?i.V"iH^»  "^  d*.itioo/whae 

»"•  w.  iu«o  (wiMttM  te  knew  the  diflei«i«:; 
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saw 


nSrt  ""i  *°  •WJ!»«»'*y  '"  olwirratiw  lint,, 
I  MO)  anJ  whether  the  mie  for  dmmmari 
•nywofa  applies  («m.,  H  1144.  IWjT^ 
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rnkting  in  oonnoa  vm  aiBoag  Ujnmi  •hoaU  be  tabooed  becAOM  the  bsr 
•bo  hM  been  obUgad  to  om  it  Among  Pidflo  idanden,  upon  the  death  of 
a  chieftain,  certain  worde  Maoeietod  with  hie  name  wera  put  under  "  t«hoo "  • 
thejr  peaeed  oat  of  the  bmgnage,  and  could  thenceforth  be  naed  bj  nr)  uther 
member  of  the  commnnity.  Are  we  to  ezempUljr  in  onr  law  of  evidence  thin 
enatom  of  the  primitire  Polyneaiani  t  If  a  witneea,  in  the  conne  of  hu 
teedmonj,  comee  to  mention  titat  A  "  poeseaeed  "  or  B  "  owned  "  or  C  wri 
"  agent,"  kt  him  not  be  made  dumb  under  the  law,  and  be  compellt^U  hj 
eraaioni  and  cironmlooationa  to  attain  the  aimple  object  of  expretsiug  his 
natural  thou^t  If  there  ia  a  real  dispute  aa  to  the  net  effect  of  the  facu, 
theee  may  be  brought  out  in  dntail  on  croae^xamination. 

The  phrasea  of  this  dau  of  chief  occurrence  are  the  following :  whether  i 
person  was  in  jnwmmnm;*  whether  a  person  wu  owner;*  whether  there  was 
a  wb,  or  pasaing  of  title ;  ■  whether  a  peraon  had  authority  aa  agent ;  *  whether 
there  waa  a  "neceseitj"  for  a  road,  for  infant's  suppUes,  or  the  like,' or  ■ 
"  public  utility  "  for  a  ditch  or  highway.*  No  more  detailed  classification  of 
the  miaoellaneoua  instances  seems  useful' or  practicable.^ 


*  With  th*  foUowiBg,  eompan  tb*  CMW 
riMd  aid,,  I  IS««:  IW»,  Wriaht  v.  8MM,  ISS 
Al»  ISS,  34  80.  SSS  (■dalUMl;  "poinnlDs  ii 

•  eollMlir*  bet ")  ;  ISM.  Kaitlit  ».  Kaifht,  ITS 
in.  SSS,  5S  M.  K.  aos  (aUow^)  i  lies.  Chie^ 
V.  Pack.  ISS  M.  fSO,  63  N.  K.  Til  (wlMtbtr  pM- 
MMio<i  WM  •ommiand  hj  ■  Icmm,  •liini«4l; 
ISM.  8mm  r.  BraadlR*.  IIS  U.  SS.  SI  N.  W. 
SSU  ( "  Wkooecapiwl  tbo  aiMtain  of  that  boant ", 
allinnd)i  IMS,  Jiwob  Tom*  laM.  *.  DaTit,  ST 
Md.  Ml,  41  All.  IM  (froM  whoa  pawinloB  waa 
oblaiaad,  aihtwad) ;  IS«I.  Knapp  v.  HmSntk.  ST 
V.  Y.  Ml  (allowwl)!  ISTT,  HilWr  v.  R.  Co^  Tl 
id.  SSS  (who  poMtaad  bud ;  allowtd  for  "  aniii- 
eloaad.  naoeeapiad  woodland  ") ;  ISM,  AiaaH 
*.  a  Ca,  ISS  id.  I,  SO  M.  R.  4M  (axeiadcd) ; 
ISSe,  TMiaalt  *.  OToaaor,  S  N.  D.  IS,  TS  N.  W. 
MS  (fiaad  erf  trediton;  that  a  paim  waa  "ia 
poHMBioB,"  eseiiKlad). 

^  With  the  foUowiiig,eaMpai«tha«aaaidt«l 
amm,  I IS4S I  ISM,  Stainar  v.  Tntaaai,  M  Ala. 
SIS,8IS.IS8o.3W(paniiMil7;aUow«d);  I90S, 
HaooicaU  *.  HigiDbatham,  —  id.  —  ,  3S  So.  469 
(noo«T ;  aHowad);  ISM,  Baama  r.  Filaa,  70 
Atk.  4tS,  M  S.  W.  4M  (that  tha  witaa«  wai 
("  ownor  "  of  laad.  •xcladad) 
oiWdlog,  lOT 
ttil'.vf'ii  U8», 

ir".r;a(iad);  ISTT.  W<df  «.  WiUiaai*,  6»  N.  T. 
Ml   whoownadahoeaai  aUowed);  ISTT.MiUar 

•  VL  Ca,  Tl  id.  SSS  (who  owaad  land;  ez- 
dadad) ;  ISOS.  Pichler  *.  KcaM,  ITi  M.  T.  STT, 
•4  N.  E.  441  (daimant'i  taatiinoaT  to  ownanhip 
ofpenoBKltyi  admittad);  ISSS.Oilbaitv.Odaia, 
M  Toz.  6T3, 7  8.  W.  »I0  (land;  asdadad). 

•  iros,  Waid  r.  BUrlajr,  131  Ala.  SSS,  SS  So. 
4M  (tfcu  a  ale  waa  aiiaoUita  and  oneonditiaBal, 
acdadad) ;  iSSe,  BlacUay  r.  Whita,  M  Oa.  S04, 
ts  8.  B.  sn  (that " titla paaad  from B.  to  R," 
oxdoded) ;  ISS4,  Banap  v.  Sharpataaa,  149  111. 
an,  SSS,  36  N.  B.  lOM  (that  a  da«d  wan  da- 
llTrml,  axdadad) ;  1898,  Evaii*  v.  Oarrv,  1 74  id. 
Wi,  SI  N.  E.  6IS  (tide^xamiuen  not  admi:tad, 


B.  n.  4*3  iiaai  taa  wnaan  wai 
laad.  axdadad);  ISM.  Xarphr  ». 
r  Ia.S4T,78  N.  W.SM(panonaly; 
9,  Dnahm  *.  Haam,  37  IMiia.  47S 


ia  a  bin  for  coBvajranea,  to  nhow  title  to  ht  d* 
facti«a) ;  ISM,  Ward  *.  Oleltnn,  M  I*.  ;o«.  a 
H.  W.  SM  (bjr  aa  allagad  Tcador.  wlirth<-r  h* 
hadiold  tha  artida;  axcinded);  1897,  Wriirhi 
*.  Wright.  M  Kan.  StS,  M  I'm;.  444  (l>v  urn 
who  BMid/  heard  taatiawny,  an  to  ta«  ti'tl«  to 
a  oaitiScata,  asdadad) ;  1880,  Nirolar  r.  I  tiger, 
SO  M.  T.  S7  (tha  iatw  Mag  whether  iooiM  wtra 
pledged  ut  wtia  aoU,  a  itatemeDt  that  tbty  wen 
add  waa  axdadad). 

For  tha  applieatioa  of  tha  rule  tbont  pn- 
dadur  the  tngimU  dtiumtu,  lee  axu,  (  134*. 

•  ISS4,  Hoadlejr  a.  Hammond,  6.1  la.  i^ikl.  19 
N.  W.  TS4  (dlawed)(  1873,  Sliort  Monntaio 
Coal  Co.  r.  HaHr,  114  Mtm.  107  (exdo.Nl; 
ISTS,  pTovidaaea  Tod  Co.  r.  Wg,.  Co.,  IM  id. 
ST  (MaM) ;  J3,  Kaapp  *.  Hmitli.  27  .N.  r.  !8I 
(whether  a  petaoa  hwl  acted  u  agent  or  (or 
hiaaeir,  allowed) ;  IS47,  Steamboat  All«tra«  r. 
ytmjut,  16  Oh.  813,  SI4  (whether  "  be  coi»i<leml 
Uaeelf  aatboriaed,"  exdcded) ;  1901,  Farrcll  r. 
V.  8.,  4S  C.  C.  A.  IH,  no  Fed.  941  (vhetlwr 
the  witneea  aa  Indian  ajnot  bad  antliuritr  mn 
a  eortala  ladian,  eaeladiMt ;  bot  whether 'be  »■ 
ardaad  control  in  (act,  admitteil  | . 

•  ISM.  Miller  v.  Marer,  194  Ala.  414,  K  So. 
SM  (whether  the  nle  o)  an  iuteitat.' .<  propettjr 
to  par  debte  waa  aeceeaarr,  exclnd»<l) ;  1893, 
Detroit  r.  Brennaa,  M  Mich.  333,  U  N.  \r.  Hi 
(whether  the  openiiig  of  a  atreet  wai  neceaatrr, 
azdndad) ;  18is,  Oraod  Hapida  e.  Benneu,  IM 
Midi.  SS8,  64  N.  W.  SSS ;  1859.  Merritt  r.  Sea- 

6  N.  T.  I7S  (whether  article*  for  an  inhot 
teaeaariea,  exdaded) ;  I8»<9,  Harwell  c. 
Bnead,  101  N.  C.  190,  10  8.  E.  1S3  (whetbera 
road  waa  neceaaarr,  exdaded). 

•  IS83,  Loahbaagh  *.  Birdaell,  90  lod.  4M 
(axcinded) ;  IS83,  f  oet  *.  Conruv,  92  id.  4T0 
(eame) :  ISM,  Jobnaon  r.  Anderaon,  143  id.  493, 
4S  N.  E.  SIS  (aame). 

»  18T3,  Avery  r.  Searcy,  SO  Ala  .M  (whetkr 
a  fence  waa  •  "  partition  (eiice,"  alloweil) :  18M, 
Undaaar  v.  lua.  CX  13  Ark.  470  (whether  a 
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tainrf  br  coatnet,  Mehi<M); 

(whwliw  work  hud  U«i  *»; 
•■'■*■  of  •  ecattad  ■UmmII  ■ 


IM,  KraMlmnr  v.   „ 

«">»■  »^  •»  (-WUiw ,^ 

M<M«.iaadBWU.);  inS,  MobuT*  hZd 
MofdiMto  Urn.  «d^,  fSTcSSiS? 

Sim,  M  a  no,  n  &  B.  IN  S"«  ^ST'o'i 

•commI  < 

CUocn 

(vkdEer  thM*  «•■  daty  lo  kam 

>.  E.  Wt  (oa  ag  Ihm  of  (oirida.  nnJ*  •!»? 

MB.  w.  »9»  ( whathar  the  wjtaaia  had  laid  tha 

(wliethw  »  nou  «aa  owad,  allowabla):  1^ 
fiC!S>""  ■«»  tha  lUia  o£  a  eaitaia  Sate 

i<  »»dowa  io  a  ttabto  woMen^nuSmm^ 
Ml,  49  H.  B.  r4j  ("who  kapt  tha  ds»"  whoaa 

9m 


iiiaMva^   a«v*IWH   IVv  (WWII     wHI 


iv  baaa  axl^ 

* "W;  M  H,.w,,  a,  4      ,g   ^     W,  400  lio  wh*M» 


■•»«•  !■  tha  form  of  battar  aad  nuda  at  a  iZZ 
•titata  tor  aad  ia  iaiitatioa  irfboSwTM  AS^ 
~;MUfe,«- to  »«,«,  that  a  S,S  « hSS 

Haniy  e.  Taylor,  -  id.  -.nS.W.Ul  /whetlm^ 

tato  machtaMarto  wan  "machaafcal  aqatra- 
Mnla,  •Uowed;  whathar  a  oanaiBaBiMlo±»!. 
•  "  frtallMlt,"  aot  altowtdjr^  ^^  ^ 
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where  the  persons  were,  their  distance  apart,  the  previous  incidents  of  tlieir 
meeting,  their  subsequent  conduct,  and  anything  else  he  can  remember  as 
bearing  upon  the  matter ;  then  the  jury  will  be  equally  well  fitted  to  draw 
the  inference.  Can  anything  be  said  in  answer  to  this  ?  One  might  argue 
that  the  witness  could  hardly  be  expected  to  recall  on  the  stand  every  salient 
circumstance  of  the  occasion ;  and  that,  so  far  as  he  could  recall  them,  he 
would  be  unable  to  express  or  reproduce  each  subtle  suggestion  in  its  full 
significance ;  and  that,  so  far  as  he  did,  there  would  thus  be  introfluced 
by  him  new  inferences,  which  must  either  call  for  a  sacrifice  of  consistency 
or  else  must  in  turn  be  reanalyzed  into  a  labyrinth  of  data  which  no  human 
witness  could  cope  with ;  and,  finally,  that  this  midtifarious  reproduction  of 
data  would  in  the  end  so  confuse  the  jury  that  their  own  inference  would  be 
much  less  trustworthy  than  that  of  the  witness.  But  after  all,  argument  is 
of  little  service  in  such  a  matter.  No  reasoning  can  avail  against  the  per- 
verse and  morbid  attitude  which  will  invoke  the  Opinion  fetish  to  exclude 
such  testimony. 

§  1963.  (1)  Testimony  to  a  Stat*  of  Mind,  in  ganend  (Intention,  Motive, 
Pnrpoae,  Feellnsa,  eta).'  There  are  found  numerous  rulings  excluding,  under 
the  Opinion  rule,  statements  by  observers  involving  sundry  inferences  as  to  an- 
other person's  state  of  mind,'  and  even  as  to  his  own  state  of  mind.'  In  other 
jurisdictions,  the  testimony  has  been  expressly  sanctioned.*    In  particular,  a 


^  Testimony  to  external  appearance  ot  an 
emotion,  or  the  like,  ia  dealt  with  poet,  1 1974. 

*  ISS6,  Hartman  v.  Hogtn,  69  Cal.  646,  II 
Fac.  581  (natore  of  intention  not  speciiied); 
1896,  LoveU  V.  Hammond  Co.,  66  Conn.  500,  34 
AtL  511  (whether  another  witneia  had  any 
gronnds  fur  his  assertion) ;  1893,  Gardner  r. 
State,  90  Ga.  310,  Sin,  17  S.  B.  86  (by  a  by- 
stander, as  to  the  deceased's  object  in  strugglins 
for  a  pistol);  1876,  Carpenter  r.  Calvert,  83  lu. 
70  (whether  a  derisee's  mfiaence  was  doe  to  the 
testator's  fear  or  affection) ;  188S,  Dyer  0.  Dyer, 
87  Ind.  19  (whether  another  person  heard  what 
was  said) ;  1875,  State  r.  Maxwell,  43  la.  209 
(by  an  inmate  of  a  house  entered  by  defendant, 
that  he  did  not  intend  to  steal) ;  1883,  Sweet  v. 
Wright,  63  id.  3)7,  17  N.  W.  46«  (good  faith  of 
a  sale);  1884,  Crittenden  v.  Com.,  83  Ky.  168 
(whether  defendant  was  impatient ;  whether  he 
was  looking  for  the  deceased,  waa  "  mad,"  and 
woold  hurt  him) ;  1899.  Tocker  v.  State,  89  Md. 
'471, 43  Atl.  778  (as  to  the  impseasion  produced 
on  R.'s  mind  by  J.'s  attack  on  R.,  defendant 
excnsing  the  killing  of  J.  as  done  in  defence  of 
B.;  excloded);  1875,  Hathaway  v.  Brown,  33 
Minn.  314  (wliether  the  witneaa-Tendee  knew 
that  M.  the  vendor  had  a  pnrpoae  to  defraud 
creditors ;  not  decided) ;  1893,  Cole  v.  R.  Co., 
•5  Mich.  77, 80,  54  N.  W.  638  (whether  a  person 
was  shamming);  1881,  Abbott  v.  People,  86 
N.  T.  461 ,  47 1  (murder ;  a  witness'  opinion  as  to 
how  b«  understood  tbs  deceased  to  mean  in 
reaching  for  a  wrench  Just  before  the  fatal 
Mow) ;  1896,  People  v.  McLaughlin,  160  id.  365, 
44  N.  E.  1017  (briiiery ;  one  who  has  paid  money 
to  B.  for  a  polloe^apiuin  cannot  aay  that  he  paid 


it  to  B.  for  the  defendant,  because  it  inrolvet 
the  "conclusions  of  the  witness,  his  pnrpoae,  or 
the  object  of  another  person  " ;  a  ruliug  saffi- 
ciently  ridiculous);  1885,  State  v.  Vine*,  9.1 
N.  C.  497  (whether  the  shooting  of  a  pistol  was 
accidental) ;  1876,  Sinnott  v.  Mnllin,  82  I'a.  337, 
343  (pnrpoae  in  building  a  wall) ;  1893,  Hamer 
V.  Bank,  9  Utah  315,  33  Pac.  941  (what  motive 
P.'a  wonla  and  conduct  ahowed) ;  1901,  Wataon 
V.  Mining  Co.,  34  id.  333,  66  Pac.  1067  (ex- 
pert opinion  aa  to  defendant'a  intention  in  rnn- 
ning  a  mine-incline);  1897,  Martin  u.  8.  T.  & 
T.  Co ,  18  Waah.  360,  51  Pac  376  (action  for 
damages  by  loss  of  snit  through  defendant't 
failure  to  transmit  a  message  to  a  material  wit- 
ness ;  question  to  one  present  at  the  trial,  whether 
the  testimony  of  the  absent  witneas  would  have 
changed  the  verdict,  excluded). 

•1885,  Brant  v.  Gallup,  111  III.  487,  493 
(opponent's  explanation  of  his  motives  in  writ- 
ing certain  letters  introduced  as  admiasiona,  ex- 
cluded); 1890,  Flower  v.  Brumbach,  131  id.  646, 
653,33  N.  E.  835  (fraodnient  reprrsentationa ; 
defendant'a  testimony  as  to  his  intent  not  to 
mislead  therein,  excluded). 

*  1873,  People  V.  Sanford.  43  Cal.  33  (whether 
a  dying  man'a  mind  was  clear  or  not) ;  18S7, 
People  V.  Ching  Hing  Chang,  74  id.  394. 16  Pac. 
301  (by  a  person  robbed, as  to  defendant'a  inten- 
tion to  rob  him):  1895,  Taylor  t-.  People,  21 
Colo.  486, 43  Fac.  653  (the  accused,  testifying 
that  he  thought  the  deceased  was  going  to 
shoot);  I8S1,  Berry  v.  State,  10  Ga.  514,  5» 
(that  another  peiaon  apparently  knew  of  a  n^ 
tain  fsct) ;  1859,  Felamourgea  v.  Clark,  9  la.  I« 
(feelings  of  another  person  toward  the  speaker); 
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ptrveyor  may  state  whether  certain  monuments  or  marks  were  intended  as 
leundanet ,»  and  a  witness  may  state  whether  he  has  any  bias  or  ill-feeling." 
How  baseless  the  exclusioaary  rulings  are  in  the  orthodox  practice  of  the 
common  law  may  be  seen  in -the  following  extracts  from  the  annals  of  two 
generations  of  English  trials :  '> 

1793,  Fro$l'»  Trial,  22  How.  St.  Tr.  484 ;  the  witoen  had  testified  to  the  defendant's 
uttenmoe  of  seditious  words  at  a  coffee-house ;  "  I  said  he  ought  to  be  turned  cut  of  the 
coffee-room;  upon  which  he  walked  up  the  room  and  placed  his  back  to  the  fire,  and 
wiahed,  I  believe,  rather  to  retract,  if  he  could  have  retracted,  what  he  had  said."  Croas- 
asmined :  "  What  do  you  mean  by  saying,  he  wished  to  retract  ?  "  "I  rather  thought  he 
wtt  lorry  for  what  he  had  said ;  that  is  what  I  mean  by  it." 

1799,  Earl  of  Thaneei  Trial,  27  How.  St.  Tr.  927 ;  charge  that  the  defendant  obstructed 
the  officers  and  aided  O'Connor,  a  prisoner,  to  escape  during  his  trial ;  Richard  Brinsley 
Slwridan  on  the  stand  for  the  defence;  Mr.  Law  (afterwards  L.  C.  J.  Ellenborough) 
ema-examining  for  the  prosecution :  "  My  question  is  whether,  from  what  you  saw  of 
Uie  conduct  of  Lord  Thanet  and  Mr.  Fergnsson,  they  did  not  mean  to  favour  the  escape 
of  O'Connor  ?  "  "I  will  say  that  I  saw  nothing  that  could  be  auxiliary  to  that  escu^." 
" I  »»k yon  again  whether  you  believe  [as  above]?  "  •'  I  have  no  doubt  that  they  icwAerf 
he  might  escape ;  but  from  anything  I  saw  them  do,  I  have  no  right  to  conclude  that  they 
did."  "  I  will  have  an  answer.  I  ask  you  again  [as  above]  ?  "  « If  the  learned  gentle- 
man thinks  he  can  entrap  me,  he  will  flud  himself  mistaken."  Mr.  Enkine,  for  the 
defence  :  "It  is  hardly  a  legal  question."  Kenyan,  L.  C.  J.  :  "I  think  it  is  not  an  illegal 
qaestion." 

1820,  R.  V.  Hunt,  1  State  Tr.  k.  s.  171,370,877;  seditious  utterances;  Witness :  "My 
impression  was  [from  the  words  and  conduct]  that  yon  [the  defendant]  merely  wished 
the  people  to  stand,  and  to  prevent  danger  from  their  running  away  "  ;  Mr.  Scarlett,  lot 
the  prosecution,  objected  to  any  questions  respecting  the  witness'  impressions  of  what  was 
Mid;  Batfley,  J.,  "said  the  witness  had  a  right  to  give  his  impressions  of  what  he  had 
•een  and  heard  ";..."  From  what  you  observed  and  knew,  had  you  reason  to  think 
thtt  their  spirito  were  somewhat  exasperated?  "  "  Yes ;  I  think  many  of  the  working 
clssB  were  very  much  discontented."  * 


I8H,  Knen  v.  Upmler,  98  id.  393,  67  N.  W.  374 
(whether  another  persoo  understood  English) ; 
ISM,  State  r.  Baldwin,  36  Kan.  10,  IS  Pac.  318 
(in  good  spirits ;  in  fear;  nervonc;  apathetic, 
etc.);  1858,  Tobin  r.  Shaw,  45  Me.  348  (depree- 
rion,  after  breach  of  promise  of  marriage) ;  1903, 
Sellman  r.  Wheeler,  95  Md.  751,  34  At].  SIS 
(that  an  ininry  "made  me  nervooa");  I8S9, 
M'Kee  v.  NeiMm,  4  Cow.  353  (that  another  pei^ 
ion  was  sincerely  attacbtd) ;  1888,  Schmick  v. 
Noel,  7a  Tex.  3, 8  8.  W.  83  (good  faith  of  a  sale, 
the  teller  being  the  witness). 

•  18S6.  Davii  v.  Mawo,  4  Pick.  157 ;  1877, 
Knox  r.  aark,  1S3  Mass.  S17 ;  1838,  Stevens  v. 
Wert,  6  Jones  L.  53 ;  1859,  Clegg  r.  Fields,  7  Id. 
S9.  niitingnish  the  role  aboat  coaatmction  of 
doenmenta  {antt,  |  1956). 

•  1879,  Bntler  t>.  State,  34  Ark.  484  (ignoring 
the  contrary  chUer  dictum  in  Cornelias  r.  State, 
ISiS,  12  id.  801) ;  1901,  Blanchard  s.  Blanchard, 
111  lU.  450, 61  N.  E.  481 ;  1859,  State  v.  Adams, 
U  La.  An.  630  ("  Are  yoa  not  anzions  that  the 
defendant  shotild  be  convicted  1";  admitted) ; 
IMI,  State  V.  WiUingham,  83  id.  537  (where 
the  objection  was  a  different  and  unconnected 
one);  1881,  State  v.  Gregory,  ib.  748;  1884, 
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State  V.  Kane,  36  id.  154  (like  State  r.  Adams, 
with  special  features) ;  1885,  State  v.  Melton,  37 
id.  77,  78;  1880,  State  v.  Miller,  71  Mo.  591. 

For  a  qaestion  "  whether  A.  is  telling  the 
tmtb,  if  he  says  so«nd4o,"  see  ante,  {  787. 

*  The  Answer  of  the  Judges  (quoted  ants, 
f  661),  given  in  1791,  is  explicit. 

*  Utner  instances  are  as  follows :  1794,  Home 
Tooke's  Trial,  85  How.  St.  Tr.  420  ('•  From  what 
yon  knew  of  the  profesied  objects  of  this  Conven- 
tion, .  .  .  have  yoa  any  reason  to  bdieve  any- 
thing criminal  was  intended!"  this  qaestion 
being  pat  to  many  witnesses) ;  1800,  Tandy's 
Trial,  fb.  1S19  (on  the  iasne  whether  a  person, 
who  coold  have  avoided  attainder  by  sarrender 
before  a  certain  date,  was  able  and  intended  at 
a  certain  time  to  surrender,  the  qaestion  to  a 
competent  person  was  allowed :  "  Can  yon  form 
any  belief  of  the  object  or  intention  with  which  he 
sought  at  any  time  to  be  set  at  liberty  !  ") ;  1817, 
Watson's  Trial,  39  id.  67  (that  a  person  most 
have  heard  a  thing  which  was  read,  allowed) ; 
18S0,  Qoeen  Caroline's  Trial,  Linn's  ed.,  I,  150 
(whether  the  witness  knew  what  a  certain  per- 
son's motions,  said  to  be  lewd,  were  Intended  to 
represent,  allowed). 
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§  1964  Bam* :  Bala  of  TMttnMniia  Xaowtodg*  (of  Aaothar'a  Intuition), 
dlatlaKnUlwd.  It  has  Hometimes  been  aigued  that  one  person's  testimony 
to  another's  intention  (or  other  state  of  mind)  is  always  and  radically  in- 
admissible because  one  person  cannot  posmibly  know  what  another's  8t»te  of 
mind  is.  This  argument  appeals  to  a  rule  of  Testimonial  Qualihcations, 
requiring  Knowledge  {ante,  §  661),  and  has  sometimes  received  judicial 
sanction.^ 

§  1965.  Bama:  Bala  of  TaattaonialZatanat  (Ona^s  Own  Zntantion),  diatln- 
pilalud.  Testimony  to  one's  own  intention,  or  other  state  of  mind,  has  often 
been  attacked  on  the  ground  of  what  is  really  a  disqualification  hij  Interest 
(ante,  §  581);  i  e.  the  argument  is  that,  since  a  person's  own  intendou  can 
be  known  only  to  himself,  his  statement  of  what  it  is  or  was  cannot  be  safe- 
guarded by  the  possibility  of  exposing  its  falsity,  through  the  aid  either  of 
conflicting  circumstances  or  of  opposing  eye-witnesses ;  and  that  thus  the 
influence  of  self-interest  in  falsifying  is  too  dangerous,  and  that  such  testi- 
mony should  consequently  be  forbidden.  This  argument  has  been  generally 
repudiated.^ 

§  1966.  Same:  Alabama  Dootrinaa.  The  foregoing  supposed  principles, 
t.  e.  disqualification  by  interest  to  speak  of  one's  own  intention,  disqualifica- 
tion by  lack  of  knowledge  to  speak  of  (another's  intention,  and  the  Opinion 
rule  proper  (anfe,  §§  1963-1965),  have  made  hopeless  confusion  in  the  rulings 
of  the  Court  of  Alabama.  By  accepting  in  full  the  two  former  undesirable 
principles,  by  confusing  them  and  the  Opinion  rule,  and  by  occasionally 
ignoring  some  precedents  and  misusing  others,  the  law  there  is  now  in  such 
a  state  that  not  only  is  it  difficult  to  say  what  the  rule  is,  not  only  is  het- 
erodoxy disseminated  by  the  citation  of  buoh  precedents  in  other  Courts,  but 
it  is  hard  to  see,  in  view  of  the  apparently  comprehensive  rules  of  exclusion, 
how  any  intelligent  legal  inquiry  at  all  can  there  be  conducted  upon  these 
points.' 


^  The  awef  on  both  lidei  are  collected  ante, 
{  661.  Whether  •  Coart  ii  rnling  upon  that 
ground  or  the  preeent  one  it  lometnnM  difficult 
to  learn. 

*  The  caaee  are  collected  ante,  {  SSI. 

*■  The  rariooi  mlingi  may  be  claaaed  ronghl;' 
intofonr  leriei: 

(I)  in  Bamettv.  Stanton, S  Ala.  187  M841), 
it  wai  laid  that  a  mere  Msertion  of  valae  by  a 
leller  it  not  a  warranty,  bein^; "  mere  matter  of 
opinion,  not  knowledge  " ;  thia  caae  and  itt  inc- 
cetaon,  Williams  v.  Cannon,  9  id.  350  (1846), 
and  Bradford  v.  Bnth,  10  id.  390  (1846),  which 
had  reqnired  the  jnry  to  determine  the  qneation 
whether  the  langoage  wai  a  mere  attertion  or 
•omething  more,  were  then  taken,  in  Sledge  r. 
8goU,  56  id.  M7  (1876),  at  inTolvin^;  thia  conte- 
qaence,  that  on  inch  a  matter  of  opmion  no  wit- 
neia,  even  the  pnrehater,  cofM  ipeak ;  thit  wat, 
of  coune,  a  mere  ]nggle  on  the  word  "  opinion," 
and  the  abtnrd  mad  nnheard-of  conaeqnence  wat 
reached  that  a  Imwer  eould  net  ttiti/i  that  **  kt 
rtlitii  OH  A*  lellert  rtpntMatiau  at  to  tonnd- 
nets,  and  would  rot  hava  made  the  porchaae  bat 


for  the  repreaentationi";  on  the  same  theory 
limihu  erioence  was  rejected  in  Baker  i'.  Trutter, 
73  id.  SSI  (1882). 

(i)  At  the  tame  time  a  parallel  line  of  de- 
dtioDi,  dealing  with  caaet  of  illegal  tnnufen 
and  other  act*,  took  the  cunne  of  exclailinz  en 
uedce  br  one jwnon,  however  familiar  with  th« 
ttaniactlon,  ofthe  laleiUiaii  ofang  other  jtmnn,  on 
the  ground  that  "  a  witneaa  can  only  denote  to 
inch  fact!  ai  are  within  hit  own  knowledge." 
and  the  intention  of  another  person  "howe.er 
itiongly  be  might  be  jnitified  in  believing  to  be 
at  stated,  he  conld  not  know,"  i.  e.  the  require- 
ment of  a  Knowledge-Qnaliflcation  is  wanting: 
1843,  Planten',  etc.,  Bank  v.  Borland,  S  Ala.  M 
(teitimony  of  an  alleged  f  randnlent  grantor  as  to 
the  «;rantee'i  frandnlent  intention; ;  1Mb,  Pecke 
c.  bwnt,  8  id.  647  (tame);  184«,  Whetstone r. 
Bank,  9  id.  886  (teitimony  of  one  prty  to  in 
alktfed  illegal  contract  at  to  the  other's  inten- 
tion) ;  1860,  ClemeBt  v.  Cnreton,  36  id.  ISl,  l!4 
(the  motlTe  of  anotlMrperaon  in  selling  a  alare 
to  a  third  peiwrn);  1877,  Steman  e.  Marx,  58 
id.  609  (that  aaother  penon  would  not  hare  jni 
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§  1967.  auic:  KolM  of  SntataatiTS  Law,  dlatingnliihcd  (DcdlMtioii,  Frand. 
•iMrt  ftMMfw,  WUl.  Ballot,  OrinM,  and  thm  Uka).  The  substantive  law  may 
declare  the  intent  of  a  person  to  be  immaterial ;  in  that  case,  testimony  to 
hit  intent,  from  himself  or  from  any  one  else,  will  be  excluded,  but  not  by 
rjtue  of  the  Opinion  rule  or  of  any  other  rule  of  evidence.  For  example, 
in  considering  whether  land  has  becouie  a  highway  by  dedication  of  the 
owner,  his  intention  to  dedicate  may  be  proper  to  regard;  while,  on  the 
other  hand,  if  his  outward  conduct  has  amounted  to  a  dedication,  a  secret 
intention  to  the  contrary  may  not  be  allowed  to  affect  the  result* 

The  fraudulent  intent  of  an  intolvent  debtor  transferring  his  property  is 


for  goods  taken) ;  1886,  Adanu  r.  Tborntoa,  83 
id.  M3,  S  So.  80  (the  reason  why  an  araignment 
«n  made);  18V9,  Bailey  v.  State,  107  ut.  151, 
M  So.  234  (br  A,  that  the  defendant  knew  uf  a 
faeil;  IBM,  Guuter  v.  State,  III  id.  S3,  20  So. 
(SI  (by  an  eye-witness,  whether  a  shouting  was 
tecklental) ;  o«<ni ;  1873,  Ray  v.  State,  So  id. 
107  (where  the  defendant  admitted  haring  the 
itolen  article,  and  the  witness  was  allowed  to 
ioswer  whether  he  "  supposed  "  the  defendant 
was  jetting  when  be  made  the  admission). 

(3)  It  wilt  be  observed  that  in  par.  (I)  the 
esses  deal  with  the  statement  of  a  witness,  nsu- 


in  sednction  yielded  in  reliance  npon  a  promise 
of  marriage)  i  1884,  McCormick  v.  Joseph,  77 
id.  340  (testimony  by  a  seller  that  he  would  not 
hare  sold  had  be  known  of  the  insolveucr  of  the 
buyer) ;  1885,  Alabama  F.  Ca  v,  Reynolds,  79 
id.  506  (warranty-representations;  'Sledge  v. 
Scott,  Baker  n.  Trotter,  McCormick  v.  Jowpb, 
followed);  1888,  Sharpe  v.  Hall,  86  id.  115,  5 
So.  497  (the  intention  of  a  draughtsman  a*  to 
making  the  docnmeut  a  will  or  a  deed) ;  1895, 
Dean  v.  State,  lOSld.  21,  17  So.  28;  Ellis  e. 
State,  ib.  72,  17  So.  119;  Dent  e.  State,  ib.  14, 

. — "TT'  """■     1?  So.  94  J  1898,  Manchester  F.  A.  Co.  v.  Feibel- 

•lljr  a  party  to  a  warranty-contract,  as  to  his  own  man,  1 18  id.  308.  23  So.  7.M  (by  one  irivinK  con- 
nluuce  or  simibw  mental  attitude,  while  in  par.  sent  for  a  transfer,  as  to  who  he  tBoneht  the 
(!)  they  deal  with  one  person  s  statement  about  assignee  was) ;  1893,  Hinds  v.  Keith  13  U  8 
laother  persons  mental  attitude  in  general;  App.  232,  226,  6  C.  C.  A.  231,  57  Fed.  10  (cred- 
ttera  come  next  a  line  of  cases  which  the  de-  itor's  iroad  faith  in  n,.>..i...i...  4^^  ^^i\„.\ . 
ci'MU  in  par.  (9|  are  applied  as  precedents  to 
tht  clsM  of  utuattoM  of  par.  ( 1 )  (repreaentations, 
■smnties,  etc),  while  a  reamn  is  given  which 
eStn  totally  from  that  in  either  of  the  above 
croops ;  I.  e.  there  is  laid  down  a  general  principle 
Mist  DO  person  mar  testify  to  his  own  mental 
ittitade  (motive,  design,  emotion),  on  the  ground 


that  "  secret,  nncommnnicated  motives  of  their 
own  conduct"  are  "insusceptible  of  contra- 
diction " ;  this  is  really  on  principle  a  disqualifica- 
tion on  account  of  Interest ;  and  indeed  moat  of 
the  decisiona  confine  the  nile  to  the  partiea  to  a 
esse ;  that  this  principle  was  a  new  one  appears 
fiom  the  fact  that  in  Peake  i>.  Stout,  1845,  supra, 
par.  (3),  the  witness'  statement  of  bis  own  inten- 
tion was  admitted ;  the  subsequent  rulings  are : 
M75,  Oxford  Co.  v.  Spradler.  51  Ala.  176  (a 
note  given  for  alleged  illegal  purposes;  tbe 
dtfendant's  testimony  as  to  his  intention  or  por- 
jm  was  ruled  out  in  the  following  laaguage, 
which  is  so  carious  that  it  deserves  recording: 
"It  would  embarrass  the  jury  to  do  so  [find  aa 
tothe  intention],  if  be  simply  told  them  what  was 
his  intention") ;  1878,  Herring  v.  Skaggs,  63  id. 
It?  (whether  the  buyer  would  nave  tak*"  a  safe, 
hsd  he  known  the  truth);  18RI,  Wnelees  v. 
Khodts,  70  id.  430  (to  which  clUm  the  witness 


itor  s  good  faith  in  pnrchasiug  from  debtor) ; 
1901,  Fitzpatrick  v.  Brigman,  130  Ala.  450,  30 
So.  500  (grantor's  testimony  to  \m  intent  in  de- 
livering a  deed) ;  1903,  Holmes  v.  State,  136  id. 
80,  84  So.  180  (by  a  de'  .Jaut,  what  he  was 
going  to  do  with  a  pistol) ;  in  some  of  the  aiiove 
excluding  cases,  e.  g.  Sharpe  v.  Hall  (par.  3), 
the  testimony  was  of  course  improper  nuder 
the  Parol  Evidence  rule,  according  to  which  the 
whole  question  of  intention  U  irrelevant,  wi..h- 
ont  regard  to  mode  of  proof;  but  the  aboie 
doctrine  expressly  treaU  it  ns  relevant  and 
merely  excludes  a  particular  mode  of  proof. 

(4)  Of  late  years,  the  practical  disadvantages 
of  these  exclusions  have  apparently  led  to  some 
sort  of  a  conceded  exception  for  testimony  to 
one's  owa  stoti  of  mind,  resting  on  no  partic'nlar 
principle  and  not  precisely  defined :  1894,  John- 
son V.  State.  103  Ala.  1,  16  So.  99  (explanation 
of  a  witness  assertion  of  ignorance  of  a  matter, 
"  I  did  not  want  to  talk  about  it,"  admitted) ; 
Anderson  v.  State,  104  id.  83,  16  So.  108  (sim- 
ilar); 1899,  Unehan  p.  State,  130  id.  393,  35 
So.  6  (manalauKhter;  defendant  may  be  cross- 
examined  as  to  bis  porpose  and  motive) ;  1899, 
Williams  ■>.  State,  123  id.  39,  36  So.  531  (admis- 
sible on  rebuttal  to  explain  a  witness'  self- 
contradiction  o^  an  accused's  relevant  ait); 
1904,  Dimmick  P.  Co.  v.  Wood,  —  id.  —  ,  35  So. 


intended  to  apply  a  payment) ;  1888,  B.tms  r .  .,.^,—  .„.  _    „„  ^^ 

Csmpbdl,  ,1  id.  391  (whether  a  mortgagee  ap  885  (kiss  of  service  ol  the  plaintiff's  son.  hired 
JS7.W?!"".'?* '  ^  Uxander  v.  Alexander,  \k  without  the  plaintirs  eeosent  by  the  defendant ; 
n»  jwbetber  the  grantor  intended  to  deliver  a     <•  stats  whAtimv  vnn  »>n«.nti>H  <' »« »>..  »i.i..>:« 


IM  (whether  the  grantor  intended  to  deliver  a 
lieed) ;  Bnrke  v.  StiOe,  ib.  383  ("  a  prisoner  can- 
sot  rtate  his  own  nncommnnicated  belief,  motive, 
orintentlon  ":  here  an  aaswUt  case) ;  Wbigenant 
».  Slate,  lb.  3fr(  (same  principle) ;  1883,  Wilson 
K  State.  73  id.  587,  533  (whMbM  a  oomplainant 
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"  state  whether  yon  eoDsenced,''^to  the  plaintiff) 
held  allowable). 

'  1384,  Indianapolis  r.  Kingsbury,  101  Ind. 
213  (secret  intention  not  to  dedicate  a  way  is 
immaterial,  where  the  conduct  amounts  to  a 
dedicatioB). 
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usually  material,  under  the  law  oi  i,he  subject ;  but  the  fraudulent  intent  of 
the  assignee  is  usually  not  material,  because  the  transfer  will  under  the  uhunl 
statute  be  set  aside  if  only  the  assignee  had  notice  of  the  insolvency,  nnJ 
whether  or  not  he  intended  to  defraud  creditors.*  Whether  it  is  an  wsen- 
tial  element  of  a  erinu  that  a  guilty  intent  or  some  other  specific  intent 
should  exist,  or  whether  the  doing  of  a  given  act  is  alone  suflScient,  dejieuds 
on  the  law  of  crimes ;  for  in  many  statutory  offences  no  specific  intent  is 
essential*  There  are  many  other  situations  in  wliich  under  the  substantive 
law  a  state  of  miad  may  or  may  not  be  a  part  of  the  issue,  —  the  nient.-"! 
state  of  a  testator  with  reference  to  insanity  or  undue  influence ;  in  an  action 
for  deceit,  the  plaintiffs  reliance  upon  the  defendant's  representations ;  in  an 
action  for  a  broker's  commission,  the  purchaser's  persuasion  by  the  plaintiffs 
efforts  as  broker.*  Whether  or  not  the  motive,  reason,  or  other  state  of  mind, 
may  be  proved,  is  in  all  these  not  a  question  of  evidence-law  (ante,  §  2). 

The  Parol  Evidence  rule  (pott,  §  2400),  which  is  in  truth  a  ductrine 
of  substantive  law  and  involves  the  constitution  of  legal  acts,  sometimes 
raises  questions  of  this  sort  Whether  a  testator  intended  to  place  a  certain 
clause  in  his  will  (post,  §  2471),  whether  a  wUr  intended  to  vote  for  the  per- 
son whose  name  is  on  his  ballot  (pott,  §  2421),  and  the  like,  depends  upon 
whether  the  actor's  intention  is  to  be  allowed  in  substantive  law  to  control 
the  legal  effect  of  his  act  If  it  is,  then  (testimony  to  that  intent  is  receiv- 
able ;  if  not,  then  inadmissible ;  bat  the  exclusion  has  nothing  to  do  with  the 
Opinion  rule  or  any  other  rule  of  evidence. 

§  1968.  Sun* :  DeoUrattona  of  Intent,  diattogutohad  (aa  involving  a  Verbd 
Aot  or  a  Hearsay  Bxoeption).  Supposing  one's  intent  or  other  state  of  mind 
to  be  material  under  'he  substantive  law,  the  question  arises  whether  the 
person's  extrajudicial  ueclaretions  are  receivable  under  an  Exception  to  the 
Hearsay  Rule  (StPtements  of  a  Mental  Condition),  already  dealt  with  (ante, 
§  1714).  So,  also,  such  ('eciawtions  of  intent  may  sometimes  be  receivable, 
apart  from  any  exception  to  the  Hearsay  rule,  so  far  as  they  are  offered  not 
as  assertions,  but  as  conducl  qualifying  or  explaining  other  equivocal  con- 
duct which  has  to  be  interpreted ;  such  utterances  are  receivable  as  Verbal 
Acts  (ante,  §§  1772-1786).i 

§  1969.  (2)  Teatimony  to  the  Meaninc  ot  m.  ConTeraation  or  Other  tTtter- 
■noe  ("Impreaaion"  or  "  TTaderatanding  "  oooTeyed  by  Language).  The  Opin- 
ion rule  is  sometimes  argued  to  exclude  a  witness'  statement  as  to  the  efftet 
of  a  convermtion  or  the  nuaning  intended  to  be  conveyed,  because  that  mean- 
ing or  impression  or  effect  is  merely  an  inference  from  the  observed  data  ct" 


»  1871-72,  Hathaway  t>.  Brown,  18  Minn.  423 
(frandalant  transfer ;  the  assignee's  notice,  bat 
■  •      "  Malon 


kw«y 

, r;  thi _ 

nut  his  intention,  beinx  held  alone  material,  the 
qnestion  was  held  irrelevant). 

*  1879,  Halsted  v.  State,  41  N.  J.  L.  SSS. 

*  1874.  Mansell  t>.  Clements,  L.  R.  9  C.  P. 
139  (the  qnestion  being  whether  an  agent  had 
been  the  canse  of  a  sAe  and  thos  earned  his 
commission,  the  inqniry  put  to  the  purchaser 
was  held  proper:  "  Would  yon,  if  yon  had  not 


Kne  to  the  plaintiff's  office  and  got  the  card, 
ve  porchased  the  boose?"). 
^  The  following  case  will  illastrste  the  fre- 
qnent  supmflcial  resemblance  between  soch  a  ca«e 
and  some  of  the  (Preceding  ones,  as  regards  the 
mere  form  of  the  qnestion  or  auawer:  1895, 
Sweidferger  v.  Hopldns.  67  Vt  136, 31  Atl.  IM 
(a  former  possessor  said  that  he  "  anderetood 
bis  line  to  mn  in  a  certain  place ;  here  bu  belief 
was  treated  as  amounting  to  a  claim). 
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the  occasion,  i.e  the  words  used,  and  these  he  should  reproduce  to  the  jury 
«thout  ';«  >"/erences'  The  answer  to  this  argument  is  that  already  set 
forth  (ante,  §  1962).  It  ought  not  to  he  necessary  to  point  out  that  what 
i,  unsaid  in  words  may  yet  be  conveyed  with  equal  clearness  and  positive- 
nesi.  ^"  You  cram  these  words  into  mine  ears,  against  the  stoma  jh  of  my 
lense.  Common  experience  forbids  us  to  assume  that  at  every  time  and 
from  every  person  mere  words  are  a  complete  index  of  the  meaninc  which 
the  hearer  knew  to  accompany  them  : 

.  '^„''  frJj*;  ^' '"  ''"*'  "■  ^r'"^' "  ^-  "•  *^^  <**«>*  »'  •  eonvemtion) :  "  It  rarely 

Si^  n.Son  wi^lir;"  ""  '*"•  '^  «'"•  P'"""*'^  *^«  ""»«  "«°'»»*  "^  a  conversation^ 
Th..r  narration  will  differ  more  or  leu  «!cording  to  their  intelligence,  tbeir  interest  in 
U«.ubject-maUer  their  opportuniUe.  for  hearing,  their  prejudice,  tor  or  againTthe 
p«t.es,  the  lap*,  of  ime  ..noe  th.  conve,«ition  occurred,  and  a  variety  of  othfr  circum! 
jtonce..  Emphaau.  thrown  upon  the  wrong  word  might  convey  a  meaning  different  from 
tiu*  ongmally  intended.  Often  the  manner  in  which  a  remark  i.  made,  fnd  the  condrt 
wd  appearance  of  the  party,  may  have  much  to  do  in  producing  the  undersUwiding  that 
jrw^ejved.  much  of  which  it  i.  difficult  and  wmetime.  im^aible  for  a  witnL  to 


1  Exeluded:  1899,  Fieldi  e.  Copeland,  iSl 
Ala.  6M,  S6  So.  491  (whether  the  parties  dis- 
pQted  or  agreed  in  a  coorersatioii) ;  1889,  Baker 
..  State,  132  id.  1,  36  8o.  194  (that  a  person  bad 
"made  arraoKemeuU "  for   his  crop);   1894 
Whitmore  v.  Atotwurth,  —  Cal.  —  ,  38  Pac.  196 
(that  A  b*<\  a  paper  which  he  wanted  the  wit- 
BeM  to  aien);   1899.  U.  8.  r.  Croes,  80  D.  C. 
Hi  (whether  defendant's  thieato  "  amounted  to 
asrthing,"  i.  t.  were  serioosly  meant) ;  1878. 
ftuuoa  ».  State,  47  Ga.  524,  S28  (the  impression, 
made  bv  the  defendant's  confession,  tbatdeceased 
vii  attacking  him) ;  1879,  Hewitt  v.  Clark,  91 
III.  608  (effect  of  a  conversatiou);  18J9    Wil- 
liuna  r.  Dewitt,  13  Ind.  309,  311  (one  who  had 
given  the  fscU  as  to  an  arbitration,  not  allowed 
tu  alale  his  understanding  whether  the  parties 
made  a  settlement) ;  1901,  Diehl  v.  .State,  157  id. 
U9.  62  N.  E.   61    (witness*  "understanding" 
an  to  defendant's  representations   of    his   re- 
latioa  to  a  woman,  excludeil) ;   1892,  State  v. 
Brown,  86  la.  131, 134,  53  N.  Vf.  93  (the  witness' 
udentoDdlng  of  what  A  said) ;   1903,  Piano 
M(g.  Co.  V.  Kantenbeiser,  —   id.  —  ,  96  N.  W 
7«  (that  defendant "  fully  understood  "  tlie  terms 
^a  aettlement);  1876,  Shepard  v.   Pratt,  16 
Raa.  211   (effect   of    a  conTersation) ;   1872, 
Atchiioii  V.  King,  9  id.  556  (same) ;  1873,  Da 
Ut  V.  Blackburn,   11   :d.  302   (same):   1843 
Wjutmau  V.  Freese,  33  Me.  187,  lei^bte  ("  what 
place  he  snpposed  the  defendant  meant"  by 
wpnii  nsed  iii  forming  a  contract  alleged  to  be 
a^«al);  1819,  Burt  v.  Gwinn.  4  H.  *  J.  509. 
S17,  KmW«  (where  the  witoeaa  "  understood  and 
preramed    that  certain  money  was  retained  by 
»  co-transactor  for  a  certain  purpose) ;  1850. 
im  V.  Hamlm,  5  Cush.  535  (effect  of  convex 
gtion);  1895,  Peerles.  Mfg.  Co.  v.  Gates   61 
1^'«*.  63  N.  W.  360  (whether  the  defendant 
•peed  to  do  a  thing  and  did  do  it,  was  ex- 
cieoM;  bnt,  whether  a  witness  had  authority 

»  N.  H.  431  (when  the  words  have  been  given 
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the  witneis  cannot  state  what  meaning  was 
intended);   1844,  Hibbard  v.   KusseU,  ib.  417 
(same);    1850.    Hoitt   ».  Moulton,  31    id.  588 
same);    1859,   State  v.  Flandeis,   38   id.  333 
(same);  1823,  Cutler  r.  Carpenter,  1  Cow.  88 
(belief  as  to  the  unexpressed  meaning  in  a  con- 
yersatira) ;  1887,  People  e.  Sharp,  1077^.  Y.  461. 
14  N.  E.  319  (the  witness,  an  alderman,  was 
given  a  roll  of  biUs,  said  by  the  donor  to  be  for 
election  expenses,  but  the  witness  "supposed  it 
was  for  the  Broadway  road."  i.  e.  the  franchise 
alleged  to  have  been  procnred  by  briberv ;  ex- 
cluded;  an  indefensible  ruling) ;  1854,  Crowell 
V.  Bank,  3  Oh.  Si.  412  (understanding  of  what 
was  meant ;  this  opinion,  often  cited,  is  particu- 
torly  full  of  fallacies) ;  1895,  Norton  v.  iWns. 
67  Vt.  536,  38  Atl.  481.  umble  (the  meaning  of 
defendant  in  a  conversation  involving  an  admia- 
Bion).    In  Goodman  r.  Kennedv,  10  Nebr.  374.  4 
N    W.  987   (1880),  an  "  understanding "  as  to 
when  title  passed  was  declared  improper,  appai^ 
rh."  ""'"''•'''g  opinion  upon  matter  of  law. 
rhe  truth  is  tl-t  m  some  of  the  above  rulings, 
while  the  Opinio,  rale  is  the  ostensible  weapon 
of  exclusion,  the  real  objection  in  the  mind  of 
the  Court  is  the  Completeness  rule  ( /lott.  {  3102), 
I.  «.  the  principle  f,  M  the  evidence  must  furnish 
the  substance  ->r  ti.e  entirety  of  the  worda  used. 
»  Accord :  1903,  Shafer  r.  Hansman,  —  Ala. 
—  ,3S.So.691  (whether  "the  agreement  "was  as 
specified)  j  1894.  Garrett  v.  Tel.  Co.,  92  la  449 
459,  58  N.  W.  1064, 60  N.  W.  644  (whether  tlier^ 
was  an  underatanding  that  a  thing  should  be 
done;  a  contract  being  in  issue);   189.'>,  State 
r.  Earnest,  !56  Kan.  81.  43  Pac.  359  (who  was 
referred  to  in  a  conversation) ;  1873,  Atwood  r. 
CornwaU,  38  Mich.  336,  339  (a  statement  "  that 
he  understood  C.  to  admit  the  fact  is  not  given 
as  an  expression  of  opinion  but  as  a  fact,  and  is 
the  only  way  in  which  conversations  can  often 
be  proven");  1895,  Walker  v.  R.  Co.,  104  id. 
606,  63  N.  W.  1033  (that  a  person  had  "in- 
structed   another  to  act) ;  1895,  Woodworth  v. 
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I  1970.  Smm  :  Bvto  of  VMtimoalal  XaewMIc*  (•xolndiaf  "  ImprMtlon "  or 
"  a«u«f  ")  dlitlii«iitoh«d.  (1)  If  •  Vitnew'  "  impression  "  or  "  belief "  of  what 
he  speaks  of  appears  to  have  been  based,  not  on  pertonal  obtervation,  but  on 
a  mere  guess  or  upon  rumor,  he  may  be  excluded,  as  not  qualified  by  knowl- 
edge.*  (2)  If  a  witness,  though  speaking  from  personal  observation,  has 
only  an  indittinet  r$eolleetion,  so  that  he  can  venture  no  more  than  an  "im- 
pression" or  "belief,"  this  is  on  principle  no  objection  to  his  testifying  to 
the  best  of  his  memory  or  impression ;  though  some  Courts  do  not  comwJe 
it»  But  it  is  clear  that  the  propriety  of  excluding  an  "  impression  "  on  either 
of  these  grounds  above-named  ia  no  excuse  for  excluding  it  because  of  the 

Opinion  rule. 

8  1971.  ••»•:  Knles  ol  SnlMtaattTe  Law,  dtettngnialMa ;  (a)  Vnderitand- 
ing  of  a  Party  to  a  Contract;  (6)  XntMitton  to  Xibrt  or  Blaadw;  (c)  Parol 
Bvldanoa  Knla.  One  source  of  confusion  which  may  have  caused  some  of 
the  exclusionary  ruUngs  in  the  preceding  sections  has  been  that  facts  of  a 
similar  sort  are  often  immaterial  with  r^erenu  to  the  mute  of  the  case,  as 
determined  by  principles  of  substantive  law.  Here  the  factum  probartdum 
has  no  place  in  the  case,  and  hence  no  testimony,  however  good,  on  that 

point  is  desired  {ante,  §  2).*  ,„.-,.,, 

(a)  Contract :  "  Underttanding  "  of  a  Party  or  (he  Partus.  By  the  mod- 
ern law  of  contract,  the  mere  state  of  pind  of  the  parties  — with  reference 
to  a  "n^eeting  of  minds"  — is  not  the  essential  object  of  inquiry.*  The 
terms  of  the  promise-act,  then,  are  to  be  determined  by  an  external,  not  an 
internal  standard,  t.  e.  by  the  sense  or  significance  of  its  words  as  n^asonably 
understood  by  the  promisee.  Hence  neither  the  particular  «  undcistandmg  " 
of  the  promisor,  nor  the  particular  "understanding"  of  the  promiset^  is 
necessarUy  the  test  of  the  sense  to  be  accepted  and  enforced  by  the  law; 
the  promisee's  "  understanding,"  if  not  a  reasonable  one.  may  equally  be  re- 
jected. Nevertheless,  for  two  reasons  it  is  usually  necessary  to  mquire  what 
the  "understanding"  of  each  party  was;  first,  because  it  may  appear  that 
both  gave  the  same  sense  to  the  words,  and  thus  no  conflict  will  exist  and 
the  common  sense  may  be  accepted  and  e  iforoed;  and.  8econdlj%  because,  if 
there  t»  a  conflict,  the  different  senses  must  be  examined.  It  thus  appears 
that  we  must  discriminate  between  enforcing  the  private  « understanding  " 
of  one  party,  and  reeeiving  evidence  of  such  a  private  "  understanding.  Rul- 
ings of  exclusion  will  usually  or  often  mean  in  reaUty,  not  that  the  evidence 
should  not  be  listened  to,  but  that  the  private  «  understanding'  will  not  be 
enforced;  and  practically  this  may  in  a  given  instance  be  a  correct  enough 
result* 


Thompwn.  44  Nebr.  811. 6«  N.  W  4S0  (thrt  th* 
opponent  "  agieed  "  to  »  eontraet). 

Of  conrM  an  (^poKenft  admtwmt,  on  cro»- 
examination,  aa  to  hia  "  undanrtwiding '  ought 
to  be  received.  1897,  Da  firaw  v.  Emory,  113 
Mich.  672,  78  N.  W.  4. 

t  The  case*  are  collected  ante.  {  658. 

■  The  caiea  are  collected  ante,  %  788. 
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*■  The  following  citation!  are  merely  illnt- 

tratlTO. 

»  Harriman.  Contracts.  8d  ed.,  §  M6- 
•  Compare  here  the  caiea  cited  poU,  §  S4o«: 
1844     BooMd  V.    Smith,   18    M.    &  W.  4(n 
(debt  for  gooda  aold ;  plea,  that  the  defendant 


dm  was  the  real  buyer;  a  anertion  to  plaiutiff 
•'  With  whom  did  yoo  deal?"  was  rejected, 
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(b)Intmti<m  iff  0^  diargtd  with  Libfl  cr  Slandtr.  When  ntterancas 
•n  alleged  to  have  been  defamatory,  the  fundamental  notion  of  defamation  — 
■  spreading  of  false  infonuation  among  the  community —  require*  uk  to  toke 
the  standpoint  of  the  community,  or  of  the  particular  hearers  or  readers  in 
determmmg  whether  such  a  charge  was  published,  i.  t.  made  known  to  them 
i  number  of  corollaries  result  from  this ;  and,  in  particukr,  it  follows  (1)  that 
the  inUrUim  or  secret  meaning  0/  the  de/mdant  in  using  the  words  is  not  to 
be  considered;  since  the  quesUon  u  what  his  huarers  or  readers  were  reason- 
ably ciused  to  understand,  and  not  what  he  intended ;« and  (2)  that  the  private 
%nd€rttandiHg  of  an  irtdividual  heartr  (as  distinguished  from  the  ordinary 
sense  of  the  words)  cannot  in  theory  be  offered,  until  it  is  first  shown  that 
some  circumstance  was  known  to  him  which  reasonably  gave  the  words  a 
special  meaning.* 

(e)  The  Fbrol  Bvidenee  {Integration)  Rule,  which  is  a  rule  of  substantive 
law,  constantly  excludes  various  facts  affecting  the  meaning.  intenUon,  usage 
sense,  or  understanding  of  parties  engaged  in  consummating  a  legal  act  (po$i 
§§  2400-2478).    For  this  exclusion  tha  Opinion  rule  is  not  responsible. 

§  1972.  Sum:  Sate  of  BxpUlning  the  IteuUnc  of  an  AdBlaatoa  or  O^tm. 
diotioD,  dtettacolalMd.  It  has  already  been  seen  {anU,  §§  1044.  1058)  that 
the  impeaching  force  of  a  party's  apparent  admission,  or  of  a  witness'  appar- 
ently  inconsistent  statement,  lies  in  the  self-contradictory  states  of  mind 
which  It  discloses,  and  that  thus  his  credit  may  be  restored  by  an  explana- 
tion which  shoT^  that  ther«  was  no  inconsistency.  This  explanation  may 
often  be  made  by  showing  that  words  were  used  in  a  sense  different  from 


baeaoae  it  •moaatad  to  Mkinf  "  With  whom  did 
;ou  btllect  ym  daaltf  ",  and  the  fact  that  would 
nake  the  penou  liable  aa  rartnen  would  not 
bt  the  coftomer'K  belief,  but  the  general  holding 
themtelres  oot  br  the  partiea  ai  partners) :  1 895. 
Mrter  v.  D.  8.  A  H.  Co.,  94  Oa.  687,  SI  8.  e! 
7IS  (l«tt«r  writtea  by  a  debtor,  alleged  to  inrolve 
•  v»m  promise;  the  writer's  testimony  as  to  his 
aesning,  excluded)  t  1897.  First  Mat'l  Baok  v. 
Booth,  102  la.  333,  71  N.  W.  S38  (whether  the 
promisee  nndentood  the  promisor's  Isngoage, 
ncloded) ;  190S,  Sbeldoa  v.  fiigelow,  II8  id.  S86 
n  N.  W.  701  (whether  R.  was  goiag  to  assume 
Irm  debu,  exdaded) ;  1878,  Paine  v.  Boston, 
114  Mass.  486,  490  (ioterpietation  of  a  city 
eooncil's  vote  as  a  settlement  of  a  disputed 
daim ;  the  motives  and  reasons  of  the  members, 
imhU,  immateria]):  1868,  Delano  r.  Goodwin, 
«  .V.  H.  S06  (•bowing  that  even  in  matters  of 
contract  the  nnderstandinc  of  one  party  may  be 
e»_i.lential  towards  the  main  issue  of  the  effect 
which  his  conduct  produced  upon  the  mind  of 
the  other  party) ;  1888,  Murray  v.  Bethnne,  1 
Wend.  196  (the  mere  private  understanding  of 
one  party  to  a  contract  is  immaterial  and  cannot 
^  UMtifled  to) ;  1878,  Waugh  r.  Fielding,  48 


partnership,  admitted) ;  1895,  Wheeler  v.  Camp, 
hell,  68  Vt.  98, 34  Atl.  35  (understanding  admiih 
sible.  when  it  siguifles  the  agreement  as  accepted 
by  both  parties).  Of  course  the  "understand- 
ing of  one  not  a  party  to  the  contract  would 
?*°£''t.'*  '"">«"«"«I :  '8"<,  NichoU  V.  Ore  Co., 
56  N.  Y.  618  (by  one  doing  work  for  plaintiff,  as 
to  whether  he  supposed  the  work  was  to  be  paid 
for  by  defer.dant  or  by  X ;  excluded). 

*  '*•«.  Bullard  v.  Lambert,  40  Ala.  805. 

SM;  1888,  Kepublican  PnbL  Co.  p.  Miner  IS 
Coo.  85.  80  tac.  345;   1837.  Allensworth  i;. 

B™*«k,  110  Mich.  136,  67  N.  W.  1114;  1901. 
Davis  p.  Hamilton,  —  id.  —  ,  98  N.  W.  518 

•  1848,  Uaines  ».  Hartley,  s  Exch.  MO;  1898. 
Hewne  ».  De  Young,  119  CaL  670,  5S  Pai.  ISO 
1855,  Hawks  V.  Patton,  18  Ga.  52;  1894.  Cal- 
lahan V.  Ingram,  128  Mo.  3S5,  375,  86  8.  W. 
1080;  1846,  Morgan  v.  Uvingston,  S  Rich.  673. 

Some  conAision,  however,  has  been  caused 
bv  tlie  citation  (Best  on  Evidence,  f  SIS)  of 
Daines  v.  Hartley,  supra, as  "a  good  iUnstration 

the  real  natnre  "  of  thA  Onininn  ....i. .  ~^ 


Of  the  real  nature ''  of  the  Opinion  rule ;  yet 
this  is  precisely  what  it  is  not;  it  has  nothing 
to  do  with  the  Opinion  rule,  and  the  judga? 
langua^  does  not  so  treat  it;  the  same  ron- 

M  id,  257;(by  one-ch;;^- MT'co'^ne'rT.":     tele'*p'lioni^ft^°'^o'''°l7  ^ "   '^J'. 

t^X::T^ZV!r^  P«JJo...inTing'«:t.     1900.  £,ll«  ;i^;SriSn  Menf  E«h  is  jL' 
which  were  capable  of  constraction  u  acts  of    436, 45  AtL  5ia     '™""*"  "»"-  *«"••  >»  ™- 
Tot.  in.-41  2616 


V   V    eat    /       .'.       --■-»      v'»Qia    V.    A-«vauiu|(,    vo 

H.  1.  681  (opinion  by  a  vendor  as  to  his  inten-  w  ao  vntn  tne 

tHin  with  reference  to  reprrsentations  made  to  language  does 

l8^ri??\1f,r.ni'i!L*'I^L":!t:*'."--'  5?^'on»<»Tn  t^fofiowiig-^-:   1887, 
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that  cUim«d  by  th*  opponent,  or  Uwt »  diflltrant  state  of  fausU  was  in  mind 
•t  the  time  of  Um  uttexuco ;  and  the  Opinion  rnk  ebould  not  inUrpose  anj 

7.  Sudry 


Ur 


f  1974  OocpowaApyeei— oeeoOewo^M* «>»»■■  ("tooM"! "Sad. Dl, am 
the  Uke;  Xntoaloatlaa.  Af*.  ete.)-  The  Opinion  rale  ie  often  toiiglit  to  l« 
applied  to  forbid  compendioua  deaeriptioni  of  the  appearance*  tjttrnalhj 
indicating  internal  ttatee,  —for  example,  whether  a  person  "  looked "  wick  or 
Bad  or  angry.  There  ia  no  more  reason  in  thia  claaa  of  oaaea  than  in  tin;  pre- 
ceding one  for  the  Opinion  rule  to  exclude  the  teatimony.*    The  exchiMiouary 

wa«Bd) ;  Arkanmi  .■  184S,  BmIw  r.  IVBann,  t 


»  E.g.:  1871 ,  Mlclwjr  ».  Im.  Co.,  39  U.  181 

(npUUnlnK  ♦<»•  nndewUDdlnB  »nd  imentiun  of  Ark.  9 JO,  g.l  (wbathtr  •  mnoiiM  i 

>  Dwtr  in  Mine  1    in>t|«  off«i«<l  agaiMt  him  JocbIm  ur  MriouR  muiwr,  txcladixl) ; 

MMMlmiMion;  l.wre  iw  »lBd«»it  rf^loM  by  •»  iiiVi;  1897,  P»opl«».V«horn,  11(1  ('nl 


iiMorwl) !  and  cmw  cilwl  anit.  H  »044,  1098. 

»  From  tlM  cnaning  eten,  dMiDgnich  tlioM 
inTolTiDR  tiM  qoMtioa  at  TMiimoaiill  QaatiAea' 
tioiu,  wh«th«r  •  la)mm  U  tiptrimliallji  or 
otherwiM  mtiifitd  %o  tpMk  of  the  MitUnc* 
or  upeMmneM  of  M  illMM  (aiite.  ||  9«8,  889) ; 
in  the  MlowiBff  ciMionn  the  tMUmony  wm 
admitted,  •scept  M  otIienriM  no«*d :  Alabama  t 
1898,  Barlier  c.  Colenuui,  89  Alik.  M8  (looked 
■ick) ;  1 899,  Blacknwn  v,  Johneon.  ib.  999  (enme); 
1861,  FounUin  ».  Brown,  88  id.  79  (esme) ; 
1863,  liaUler  v.  Sprinnr,  ib.  709  (iMnltinK 
OaHenhrirxir  *.  State,  99  Id. 


Ark.  980,  8TI  (whether  •  retponne  wan  in  « 

lerioae 

IWe 
Vme.  499  (intoxicated) ;  Columhin  {hit:):  m* 
V.  8.  »,  ~  "    - 


'  'alif'ta 


Cfoee,  90  D.  C.  376  (thKntx  in  w 
angry  or  a  playful  manner) ;  Flori,i,i .-  i90ti, 
Fielda  t.  State,  —  Fla.  —  ,  89  So.  185  (wlu-thrr 
the  deceaied  appeared  angry);  Gtoniin:  ihsu, 
Choice  V.  State,  31  Qa.  467  (Lumpkin.  .).,  re- 
eeirtng  teetimony  that  a  penun  mcpipiI  tu  be 
drank :  "  Keally,  no  other  nle  it  pn  ctiral.  If 
the  witne«  mnit  he  conflned  to  a  iiiin|i1o  nar- 
ration of  facta,  how  the  penon  leered  ur  KriniKd, 
Ubw  be  winkeil  hie  eyea  or  winlntol,  how  he 
waggel  hia  head,  etc ,  all  of  wliirh  aruuken 
men  do,  yon  ehnt  oat  not  only  tliv  urilin  irv  hot 


StT*!"  liiked  excited,""ev"ioded)  ;'l8:e,  (tonth     the  beet  mode  of  obtaining  tnith  "I ;  18T4,K,« 
*       -      _     -  .      .        .......      ^   u_  Q„     53  Q||_  3(9  (lame);   lllmon:  IS97, 

Weat  ChicMO  St.  R.  Co.  v.  Fiijur.in,  m  III. 
196,  48  N.  S.  447  (whether  a  iiernm  wa*  ill, 
whether  be"anawered  right");  iwi,  Chicaip, 
A  R.  I.  R  Co.  r.  Randolph.  199  lil.  126,  (s 
N.  E.  143  (hy  a  lav  witnea,  that  a  penon  ap- 
peared to  be  "  raflering,"  "  weak,"  "  *<«>,"  "  m 
pain,"  etc.) ;  Indiana :  1887,  Ixminvilli-  N.  A.  i 
cTr.  Co.  9.  Wood,  113  lud.  951,  14  N.  E.  57J, 
16  N.  E.  197  ("looked  worse");  him:  1877, 
State  *.  Hnxtord,  47  la.  17  (intoxicated) ;  1884, 
State  r.  Sheltou.  64  id.  3-18,  20  N  W.  439 
(angry):  1888.  Fataona  p.  Haraona,  66  id.  757, 
SI  N.  W.  970,  94  N.  W.  564  ("  acted  child- 
iedy");  1898,  State  e.  Brown,  86  M.  121,  12.1, 
93  'N.  W.  98  (that  the  defendant  "  kept  com- 

ry  "  with  the  pruaecntrix,  allowed  ;  Imt  that 
tn<ated  her  "  very  aftectionatelv,"  excluded ; 
thia  inarka  the  loweat  deptha  of  quibhliiif;) ; 
1899,  Berer  v.  Spangier,  m  id.  576,  r>l  N.  W. 
K<M  (peraonal  appearance);  1897,  McDonald  c. 
Frai.rh«e,  109  id.  496,  71  N.  W.  427  ("ap- 
peared to  be  worried  ") ;  1898,  Childa  i:  Mnckler, 
108  id.  97»,  79  N.  W.  100  (that  a  woman  wai 
nice-l.>oking) ;  1899,  Bailey  v.  Centnville,  108 
id.  90.  78  N.  W.  831  (that  a  pemoii  "  liwked 
bad  ''  aid  could  acarcely  walk) ;  1899,  State  v. 
ReiuheimLr.  109  id.  694,  80  N.  W.  669  (that  a 
woman  waa  yi'^gnant,  excluded,  from  a  non- 


ft  1^.  Ala.  R.  Co.  V.  Lanrton,  63  id.  979 
1"  looked  bad,"  "  waa  not  ab'e  co  oae  her  arm  ") ; 
1889,  State  u.  Honiton,  V<.  id  978,  989  ("he 
looked  "  io-and-eo,  admitted  i  "  he  IronraaaMl  me 
with  the  belief  of"  ao«ad40,  »xclnded);  1889, 
Carney  p.  State,  79  Id.  17  (acied  towarda  a 
woman  "aa  a  aaitor"  and  "  aa  i\  lorer,"  ex- 
cluded) ;  1886,  Jenkina  ».  StM^  SS  id.  98,  9  So. 
190  ("appeared  like  he  waa  n.ad,"  i.e.  angry) ; 

1899.  Mifler  r.  State,  107  Id.  4t,  19  So.  87 
(lame) ;  1894.  White  r.  Stale,  lOS  id.  78.  16  So. 
63  ("talked  with  hie  nanal inteUigkt.ee ") ;  I8J.V 
Burton  V.  State,  107  id.  108, 18  So.  9ti>  ("looked 
paler  than  common  ") ;  1897,  Thorntoi.  ».  State, 
lis  id.  43,  91  So.  896  ("looked  frighttned  ) ; 
1898,  Fuller  v.  State,  117  id.  36,  S3  So.  68;'  (ap- 
pearance of  wound) ;  1898,  Orr  r.  State,  ib  69, 
SS  So.  696  (appearance  of  cartridge);  ie'>9, 
Erana  v.  State,  190  id.  969,  99  So.  179  (appea.  • 
•nee  of  wounda) ;  1899,  Terry  v.  State,  ib.  986, 
99  So.  176  (aame) ;  1899,  Hoflia  v  State,  18.1  id. 
74,  96  So.  931  (by  one  aearching  for  property, 
that  he  did  not  Bnd  it  coneeiUed,  excluded) ; 

1900,  Birmingham  R.  &  B.  Co.  r.  Franacomb, 
194  id.  691,  87  So.  908  ("  aeemed  to  be  veiy 
weak  ") ;  1900,  Higginbotham  v.  State,  —  id. 
—  .  99  So.  410  (anndry  atatemenU  paaaeil  apon); 
1908,  Hainaworth  ».  State,  136  id.  13,  34  So. 
903  (btdal  appearance  of  defendant,  aa  indlca^ 


w;'^|^;^^de;».ed.admitted;repndiat.  ex^);  10!^,  U.-«»r^  Biaer,  "0  "l-  2".  81 

ng  Gaa«»nlSrimer  v.  State);    1903,  Smith  ..  N.  W.469  (that  partiea  aeen  on  "  «^'l  »'^"«d 

State,  137  id.  98,  34  So.  396  (that  track*  l.«ked  to  be  hsvmg  aexnal  Intercour^) ;  1 900  S  ewart 

like  thoae  of  a  perwm  running  and  walking)  ;  e.  Anderaon,  111  Id^  829,  88  N.  W..  .0  (that  a 

V90S,  Stevena  r.'state,  -  Id.  -  ,  89  So.  139  babe  appeared  to  be  newborn) ;  1902  Rem.ng- 

(poaition  of  an  aiaailaat,  aa  ihown  by  the  ham  ».  MeichMM'  L.  Am'n,  116  id.  364,  8» 


2«ie 


II  I934-1W8]      APPEARANCE  OF  PERSONS  AXD  THINO&  |  im 

rnlingi  perh«i*  hen  abound  ptrtioularly  in  •h.urdiUes  >nd  quibble.  - 
highly  fit  for  cynical  tmuMment.  wen  not  the  names  of  Ju.Uce  and  Truth 
involved  in  thairconaideraUon.  On.  may  wonder  how  long  theM  «,l.mu 
fircea  wiU  be  perpetuated  in  our  law.  -*'wuiu 

K.  W.  ins  (whMlMr  •  pmon  wm  ".kk," 
"i«roiig»r."«Jc.) !  1903,  8tala  #.  McKulgbl,  ll» 
U. ;»,  M  S.Vf.  ta  (Icatlnony  to  Nch  mmw- 
•MM  of  hMlth,  Me    othw  ibaui  miiIit,  ImmI 
MX  aia»  twfoNh'    '    >•  <Uu);  IWM,  gut*  •. 
C»th»r.  —  U  —  ,  »v     .  W.  7«f  (itel  Im  wm 
intuxintuxl.  Mil  li«w  *->.•  he  »■«  »a»et»d  by  th* 
iDtovu^tlo.  ' ;  l»0«.      «o  Mfg.  C...  ».  KuBten- 
bMge,,  _  la.  —  ,  »•  N.  W.  743  (that  d«f*ii<tout 
"  tfftutd  to  bo  MliOMi "  with  •  Mtttoiiieut) : 
KaHKiM!  ISM,  8(al«  r.  Buldwin,  M  Kan.  »  19 
Pic.  m  (•■  io  rxxl  iplriu  ";   •  ihowad  a  >Ul 
dnl  uf  fear") ;  l»M.  Hantllejr  «.  K.  Co.,  •'  iU 
»7.  59  Fw:.  an    (that   another    mrwo  wai 
"wauhiiig    the    bor."    Mclodad)  ;    KtMluekt: 
mi,  (ampbnll  j.  Fidelity  A  C.  Co.,  IM  Kr 
Ml.  «0  H.    W.  408   (iiituxicated);   Lmhiaiu- 
I»98,  .'<tate  V.  Marceaox,  SO  Ijt.  An.  1 137,  S4 
8(>.  611  (that  a  penon  looked  ai  thoojih  he  had 
Kit  »lept);  VrtW;   1878,  Ktacy  v.  Publiahinc 
Co,  68  Me.  S89  (iDtoxicated);   1878,  Parker 
r  Steamboat  Co.,  10«  id.  4.M   (that  a  pciMn 
ii  "  worae,"  "  not  abU  to  do  mi  mn'-'-  work  ") : 
ilttwH-hutUn  1897,  Bart  r.  Unrt,  iGS  Id.  904 
4«  N.  K.  689  (that  a  perw>D  it  intoxicated; 
tlio,  bv  one  who  !•  ekilled,  that  a  permn  It 
UHier  the  ioflnence  of  morphine);   1898,  Ed- 
warili  f.  Worceeter,  179   Id.   104,  i\    N.   E. 
447  (intoxicated);  1900,  O'Neil  if.   Uaniconi 
17)  Id.  .113,  M  N.  K.  M7  (that  a  panou  looked 

1890,  CoJk  r.  Ina  Co..  84  ir90.  «  Hv.  568      T^lJ^'l^    85S    'llll'"'"  "^'j  «"'«•'«:)  i 
fc'"r^'i'!»«',5J»  A  "«•'«'■•.   '.«».'?     ^.S-i^^ih^VthV^tJ^^tbeJ^^^ 


*fSS  tuk.'"**  '  ''•'*n'l="''  »»»»  "meted 

inrned  right  awv,*  though   be  wa«  .Iwnt 

to  he  devoore.1 ") ;  1903,  Htate  ,.  Tighe.  97  Id 

Mlcbard-m,  84  N.  H.  498  (db«aMd  appJalan^ 

1869.  la,lor  ».  KaUwav,  48  Id.  309  (appenmnc^ 

}ork,  1899.  King  r.  Ro.*,  4  Wtnd.  m    Intox- 

Hmith.  179  id.  910,  64  N.  E.  814  (whetlier  a 
penon  .conduct  "ieemed  to  lie  natnml  and 
genn.ne,-'  nut  allowed);  Sortk  Carolina:  1893^ 
Htate  ».  Edwardi.  119  N.  C.  901,  910   17  8   E 
Ml  (appeared-  Biad  or  in  fnn  ");  1896,  Shenlli 

LI^kSk*  "'u''l-.?**'  «»  **•  *•  «"  (""•"•l 
angniiih  through  failure  to  deliver  a  teleirram 

annonncngathird'e  illncM;  plalntliTe  .1  "e, 
livina  witlT  him,  wa«  allowed  tStertify  to  hi. 
eeemng  "melancholy"  and  " eerere  mental 
angmeff"):  Orj^,  ,g,5,  t,,,^  „  Brown.  98 
£r»'«'n'„'^^  '**«  (Intoxication);  I8«ti. 
Firtt  Natl  Bank  e.  File  Aie'n.  88  id.  172,  M 
rac.  8  (whether  a  Are  bnmeil  in  a  natural  way 
or  app«wjd  to  be  a»iited  by  K>me  peculiarly 
Inflammable  matter;    whether  it  wcmld   have 


(iniuxicauMii:  lavo,  niii  v.  Mendon,  108  id 
Ul,  66  N.  W.  58  (nnabia  to  more  a  limb) : 
1901,  I'cople  V.  Dowd,  187  id.  140,  86  N.  W 
M6  (that  a  peiaua  wae  "enTlooi,"  excluded); 
itfinw**! ;  1893,  McKiUop  o,  K.  Co ,  53  Minn 
Mi,  SI4,  55  N.  W.  739  (intoxiceted) ;  1897 
Manahan  v.  HiUuran,  66  id.  483,  69  N.  VT.  619 
(that  n  fierion  appeared  to  be  afraid  of  loroe 
one,  Hciniiiwilde,  but  that  he  applied  to  be 
ifwid  of  a  partkular  penon,  inadmiaeible ;  ai 
towliirli  It  might  have  been  adiled  that  tweedle- 
dam  differs  from  tweadle^ee) ;  1898,  Hall  v 
Austin,  73  id  134, 7S  N.  W.  II8I  (that  a  penon 
ippjml  pale,  in  luffering);  1902.  Lherwood 
».  Lull  l»!r  Co.,  87  id.  .388,  98  N.  W.  230  (tliat 
a  perxoii  appeared  to  lie  in  pain) ;  Miuiuunpi  ■ 
1901,  MaRouirk  r.  Td.  Co..  79  Mine.  632.  31 
So.  206  (liabiti  of  an  emplovee  as  to  intoxi- 
otion ;  u'itneu'  personal  kuowle<lge  allowed)  • 
Miuimn:  1877,  State  r.  Deariiig  65  Mo  53.l' 
(intoxicated);  1884,  State  v.  Kainsey,  82  id 
137  (lutoxicnted  ;  "looked  icared  "') ;  1886 
titate  f.  Parker,  89  M.  393  (that  weeds  looked 
fLl  o*^"  '  1*"°"  "^  kneeled  on  them): 
]m,  State  V.  Parker,  96  Id.  398,  9  8.  W.  728 

^  f."l'^.l/  '**''  ^**^  "•  BnehlM.  103  id. 
M6,15  S.  W  331  (expressions  of  face);  1895, 
State  V.  Dand,  131  id  S80,  38  8.  W.  98  (that 
a  penon  had  cramps  and  seemed  in  agony) : 
Mntana:  1900,  SUte  ».  Lueey,  84  Mont,  m. 
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Wii?"VSi'i^.'""*°.''  "'•J»''«<in«o«M  faro. 
ftsa.   1889,  State  p.  James,  31  8.  C.  S33,  9  8.  E. 

2i^  i,"^.""'  '"^    relations  of   persons  were 

Lr:.1^  a'''J'."'\*JLiL8;''  »^''>^  »  l»ve  been 
Jt?"^^..*^"'  ••<»•  *»^  "■  Taylor.  87  id. 
483  35  8.  E.  729  fwhether  a  caU  /m  like  thu 
ofone  in  distress);  Tixat:  1859,  Reynolds  v. 
l^^"^'  *V?*V,"'  (intoxlc^edj;  Utah: 
909  (that  a  person  appearwl  "  disgusted,"  etc.. 

vLi  ^  (whether  a perwm  «eemed  in  pain); 
1888,  State  ».  Ward,  *1  id.  153,  17  Atl.  483 
0»  hone  s  t  red  appearance) ;  1896,  Bagley  v. 
Mas..n.  69  Id.  175.  87  AU.  885  (whether  a  plain- 
i.o«"''E!'r^  "".^  fciRn'oK.  admissible.  umUe) ; 
1898,  State  B.  Manh,  70  id.  888.  40  AU.  836 

lilfa  wTl?  ""•..■  ''?'"*°  *•"  intimate); 
1898,  Wilkius  V.  Metcalf.  71  id.  103.  41  Atl 
1035  (bMtardy ;  whether  there  was  "  somethiug 
not  right  •  between  plaintiff  and  defendant; 
hel.  :<)t  imprope.-ly  excluded  on  the  facts); 
l^^'lyi'"'  '*"■  ^'^  "•  J>»'an.   "    Wash 

a  U  °fi*  »•  Mn^grave.  43  W.  Va.  672.  38 
1  C'\  V?  (*•>«*'«»  "owks  on  the  deceased 
looked  like  finger-marks,  etc,  excluded  ;  Bran- 
non,  J.,  diss.);    IKieeeiMm;    1896,   Keller   v. 
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OnNION  RVIX 


[Cbap.  IXVI 


|197S.  MMIo«l  na  •w|l«a  Mattara.  TMtiinonj  to  the  actniil  cnnditum 
of  health  (for  example,  the  exiatence  of  a  diaeaae  or  wound)  differs  frum  tf«ti 
moojr  to  the  preceding  claaa  of  to»«ica  in  that  it  concerns  the  intemnl  vtnuhty 
and  not  the  external  appearance.  Thie  difference  is  important  with  ref-rppit 
to  the  experiential  qnalifications  of  the  witness,  in  that  for  the  furnur  n  miili. 
cal  expert  will  usually  be  required  (anU,  |  668).  But.iusuniinR  ti».,  witi,,*, 
qualified,  there  can  seldom  be  any  difference  between  the  two  daNst.)  „f 
topics  as  regards  the  application  of  the  Opinion  rale ;  the  excluiiioii  uf  nn 
opinion  can  rarely  be  justified.  Nevertheless  there  often  appearn  n  8)«>(inl 
perversity  in  requiring  the  minutest  analysis  of  the  observer's  data,  instiaij 
of  accepting  his  net  coiiclusionn.' 

i  1976.  rretabUlty  and  PeaalbUlty;  Oapaeity  aa«  TiBdeaoyi  Osius  ua 
Msct  A  large  class  of  cakes,  embracing  statements  as  to  the  probnliilitv  or 
the  possi'uil'ty  of  an  event,  the  capacity  or  tendency  of  an  act  or  a  mnchiin",  the 
cause  or  the  effect  of  a  fact,  may  fairly  be  grouped  together,  because  the  rea- 
son why  the  Opinion  role  is  urged  against  them  is  in  general  that  the  tiling 
to  which  the  witness  testifies  is  not  anything  which  he  has  observed,  but  u  a 


OlImM,  93  WU.  •  66  N.  W.  SOD  (health  sp- 

r nonet) ;  Ifloa  WeriMr  r.  R.  Co.,  IM  id.  SCO, 
N.  W.  416  (that  a  pcnon  appMrml  to  bt 
■nfferioKpain);  Wjiomingi  I  BOS,  Horn  v.  8tat«, 
_  Wjo.  — .  73  Pac.  706  (defoadant'i  linceritjl 
of  niannor  in  makiug  a  ronfeiaioa). 

In  rnlinn  upon  tcatimony  aa  to  aqw  or  raet, 
the  diiitinrtioii  muit  be  kept  in  mini!  between 
the  quectioD  of  Kelevancy  whether  appeanuicea 
are  a  loaud  baiie  (for  a  witneaa  or  (or  the  jnrv) 
(or  inferrinc  to  ane  or  race  UtM;  U  167,  Hi, 
660),  and  tlie  Kennina  Opiulon-mre  qneetlon, 
I. «.  whether  the  witneaa  ehoald  meralr  itnte 
the  data  of  appearanrea,  inatead  o(  fiving  hia 
Inference:  1873,  Man<hnU  >.  State,  49  Ala.  SI 
(liquor-wlliBK  to  a  minor ;  whether  the  wHaeaa 
woalii  not  hare  taken  the  penon  for  orer  SI ; 
excluded);  1893,  Moree  e.  State,  6  Conn.  IS 
(opinion  <A  age ;  admitted) ;  1864,  Nare'i  Adm'r 
n.  Williams,  99  Ind.  3*1,  mmhit  (opinion  o( 
iBce  from  color;  admitted,  (or  expert);  I8S9, 
Lonisrille  N.  A.  4  C.  R.  Co.  v.  Falnr,  104 
id.  493,  3  N.  R.  369,  4  N.  E.  906  (ace;  ad- 
mitted) ;  1895.  State  r.  Gmbb,  55  Kan.  678,  41 
Pac.  951  (age;  adminible,  a(ter  deeeribing  the 
penon,  and,  ttmbl;  only  when  the  pereon  ia 
not  present;  but  the  latter  limitation  is  nn- 
eoond  (or  expert*  or  for  thoee  who  hare  had 
penonal  acquaintance  with  the  penon) ;  1883, 
Com.  V.  O'Brien,  134  Maaa.  900  (age;  ad- 
mitted); 1889,  Elmer  v.  Sapreme  Lodge,  98 
Mo.  645,  11  8.  W.  991  (age;  admitted);  1867, 
State  V.  Smith,  PhillipaSOS  (age;  admitted,  (or 
an  expert) ;  1897,  State  v.  Robinsaa,  39  Or.  43, 
48  Pac.  357  (age  o(  a  penon  in  coart ;  exdaded, 
the  witness  having  no  special  knowledge). 

So,  also,  whether  a  ekiW,!  ntmbhitf  to  a 
nan  is  evidence  o(  the  latter'*  palenut^  (antt, 
I  166)  is  distinct  from  the  question  o(  the 
Opinion  rule,  whether  tin  opinion  as  to  that 
resemblance  is  receivable  {potl,  {  1977), 

*  It  is  sometimes  difficult  to  distinguish 
betwt-eu  mlingi  in  the  preceding  section,  the 
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present  one,  and  the  next  one:  I90n,  MttlPton 
r.  SUte,  199  Ala.  31,  99  Ho.  390  (that  a  wmm 
wa*  in  a  (amily  wav,  allowni) ;  1874,  K.iiitii,.rii 
Life  Ins.  Cu.  V.  Wilkinson,  53  (ia.  546  ((lineitM. 
admissible  when  data  are  stst«l);  Inns,(u.! 
thage  Turnpike  Co.  v.  Andrew*,  Ida  Iml.  142  | 
N.  E.  864  (health  la  general,  a<lmiMiMo) ;  \m, 
State  r.  Vincent,  94  U.  576  (rlianK«  uf  fvatiim 
after  death,  as  making  IdentiHcatlun  iiij)),M.ji,i« 
excluded);  1681,  Ferguson  v.  l>aii«  („.  j; 
id.  606,  10  N.  W.  906  (whether  rihn  were  tne- 
tnred,  allowed) ;  1901,  Long  v.  Ins.  Co.,  i ii  hi. 
959,  85  N.  W.  t4  (signifleauce  of  tiomler  xtaiDt, 
etc ,  allowed) ;  1887,  Broquet  v.  Tripp,  .16  Knti 
704,  14  Pac.  997  (disease,  adniimihle);  18% 
State  ».  Ashell,  S7')d.  898,  46  IV.  TTo  (ditr 
acteristics  of  a  near  wound  as  to  powdor-marlu 
etc.,  ailmitted) ;  1898,  Franklin  v.  C'uiu.,  —  Kr. 
— .  48  8.  W.  see  (whether  a  woond  wnn  m;«le 
bv  a  certain  kind  o(  shot  and  gon,  sdmittnli; 
1885,  Paople  V.  Hare.  57  Mich.  51.1,  24  N.  W. 
843  (qnalilie*  o(  injuries,  etc.,  admitted) ;  1X74, 
Held  V.  Ina.  Co.,  58  Mo.  495  (hv  a  doctor, 
whether  a  person  was  in  good  'health,  ex. 
eluded);  1868,  Kennedy  v.  Vtojih,  39  N.  r. 
957  (the  (otte  necessary  to  bresit  a  KJinll,  sit- 
mitted);  1875,  Linaday  v.  People,  61  iil.  us 
(whether  a  wound  was  rerant,  allowi'd);  1891, 
People  V.  Fish,  195  id.  136,  96  N.  E.  319  (the 
(orce  necessary  to  drive  an  iron  iiiiitniinpr»  into 
the  bone,  allowed);  1868,  State  r.  Ilurji.'i,  61 
N.  C  3  (that  a  hum  was  received  after  death, 
allowed) ;  1870,  Horton  v.  Oreen,  64  id.  )16  (that 
the  disease  o(  an  animal  was  of  Umg  •Uml- 
ing,  allowed) ;  1874,  O'Mara  v.  Com ,  76  Pa. 
498  (qnantity  o(  blood  that  prulaMv  would 
flow,  allowed) ;  1840,  Seibles  i:  Dlnrkheail,  I 
McMull.  56  (unsoundness  of  olave,  nlloweii); 
1859,  Norton  ,;.  Moore,  3  Head  480  (dlwase, 
allowed);  1877,  Oarrison  v.  RIantun,  48  Tex. 
301  (existence  o(  a  stnpor,  allowed).  For  other 
ruling*  on  medical  topics,  see  also  the  citations 
in  the  next  section. 
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qttntity  which  li«  in  wtlmaUi  only  and  i»  tl,«  rwult  of »  bal.»oing  of  con- 
c«te  d-U.     Thi.  i.  no  .ufflcient  r.„on  for  excluding  such  .ulmenu 

ward.  .Udutdjr  .11  the  detailed  d.U.  which  enUT  into  hi.  .-Umr  .,  3 
tl..«  en  b.  no  d«ger  m  receiving  .noh  .n  e.Uu..te  from  •  competent  iit- 
Begs.'    All  th.t  c.n  he  ■.  il  ..f  »K-  ...i; i.  .l..  .     .    . .       ""•"pewm  wu- 
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>  ClHlipM*  Ik* 
Mdil»7(l,/M 


cited  aadw  I IMI, «,/,. 

— .1'-* !  •»««  «tao  ikoM  rltoj  auto,  I  ««4 

(Btfiitive  kBuwlMt)(*);  in  th«  followiac  eJUk. 
Hum  iho  tncimoajr  wm  aJmttttd,  uultuuHttf 
wiM  (xniwitit  uoMdi  Inlaiti:  IM7,  M'Failtiaa 
r.  M'lnlwlt.  I  l»-  C.  L.  til  (protwbk  nMml 
I.M  lu  baaiilia.  Roodf  in  ntall  i|itMitiil^|  pw 
tiraUr  lot*  M  MpUBabU  hy  the  luMan  u(  ih* 
Irfl*):  Alabama  I  IM4,  (iilMun  r.  Hatcbatt  'lA 
AU  ItM  (poMibilitjr  of  •eeiun  .  thiiiK  fruiii  a 

Gim  poinO !  ••*•.  Moutruwarjr  ».  iViylor  3. 


Gim  point) !  IIM,  Uoatratnttj  v.  'niylor   3. 
IS3  (caMdtf  ^  a  »;ai  tu  wltlwaad  kom 
lit  w»««r)  i  U7»,  Bannatt  ».  8ute,  si  M.  370 
(wlMther  a  eo-Mgar  eooM  bar*  lad  tha  ruom 
«^tebj«t  wltnaaa'"k*nrlad«.,xclod«l)j  1.77. 
Mobile  Ufa  loa.  Co.  v.  Walur,  S.  id.  M4  a-aiiaa 
of  death);  IM»,  BUekowa  v.  CuUlar.  68  id  31. 
(apKitv  uf  macbiiiwjr) ;  I W^  Scab  r.  Kdmond- 
•«. .  I  id.  5IS  (combtMtibUllr  of  cotton  I :  I8M 
Sharp  -  HM.  M  Id.  1 10^  S  {&  4»7  ,'tandency  of 
■D  Kwrfluw  to  canaa  Uliiaaa);  1893,  McVav  « 
Sut,,  100  id.  110,  MS   U  io.  M.  (wbatKr  i 
perwm  lould  have  hawd  oartoin  wordi);  I8M 
Al>b..u.  0.  8  H.  Co.  a.  Lfan.  m  Id.  m,  ,S 
I)  8<>.  MM  (wbatbar  •  tiala  eoold  bare  bean 
•»opp«i  after  a  certain  tima) ;   l8S.t,  Himon  v 
Male.  108  id  17. 18  80.  731  (•  blow  aa  the  ram* 
of  death);  190^  Uttleton  v.  8ute.  U8  Id  31 
19  «..  390  (what  kim:  of  iDatmmant  can«Kl  , 
2)«Dd);  19(H    Kanaaa  0.  M.  &  B.  iTca   ' 
Wwk.  135  Id  614.  84  80.  16  (whether  a  train 

Ww.r  Co,  40  Cal  405  (whether  bac1<wiuer 
woold  Iw  raneed  bjr  a  dam)  j  1884,  Blaa.l  v  K 

Ill  id.  613.  44  fms.  1061  (which  of  two  baild' 
iV  wa.  wmtmU/  flnt  conrtracted) ;  18M. 
P»..ple  r.  iVordan,  lis  |d.  569,  45  ckl.  8M 
(whether  a  track  <*atmction  wonld  hare  been 

MJ,  48  I'ac.  711  (probable  poaiiion  of  an  aanil. 

eta-ted);  1897,  People  ».  Baldwin,  117  id   8^ 
49  P.C  186  (wbHher  the  .ppeamoce.  of  ,  ^ 

."  'Jl?:'  ^r^.*^  (probable  poaltion  of  «  ™n. 
excluded);  1899  People  r.  vjlte,..  Ij»  id.  6?S 

uJr i.^.''''"»'^.'  ■  *«»P°«'  «>'>>''  kiU  a  man) 
899,  leople  ».  Farley,  IM  id.  594,  57  Pac.  571 
(bjr  a  rorgeon   that  the  decaaeed'e  arm  moat 

rrtii^w  »»«>"li"g  np,  excluded) ;  1903,  Kahn 

(whetlier  a  danger  conld  have  been  detected 

IMS  j-olurado  <I  ^  I  Co.  ,  Ree*  31  Colo.  435, 

£r  ^■«.i•'''"'^*'  "'•  "^ht  anfflced  for  abow- 
lag  whether  au  elerUor  was  in  place);  C«fa»i. 


2«18 


?.  w/^!':'f '  •    "?'•  «»'««»"■•  Trial,   r,   MS 
IiJIj!      J  rL"""."*  •'"'"««'  »•«'«».  and  waa  It 

In  my  Judgment  It  waa  a  mortal  wound,  and 
fcid  );  tmMvl.rHl:  1875.  Clinton  r.  Howard. 
frlAr"  h***  '.""i  f'^i  of  a  pile  of  .tone.  ^ 
Wghten  bojj^j;  f-Mu.-  |90«.  Jone.  ..  Mt«.. 

fevemt  r.  K.M.  68  O..  71    wh«T?r  a  w'u'Ji 

r  "".ffT  "'  ''•*""  wMhar  Itc-onid  U». 
been  Mlf.jnfllcted) ;  1895,  Georcia  K  A  H  1 '„ 
..Hick.,  95  Id.  301  ..I  E^^(th.  t,^,U 
.««  of  tha  f^l  of  a  piece  of  ili'^'^^rtt 

1 1*  Id.  M4, 36  H.  K.  781  (that  a  wMpJnVL  Ukehr' 

N  ■  a  J*}  ^il"  r  »*»'"«''.  '«  111,  48?57,  M 
A. .  .  39.  (whether  the  deceniied  could  have  aeen 
tha  engine,  allowable  iudiwreilon);  1897  Chatk 
worth  r.  Howe.  166  id.  114.  46  N  E  "m  (rnu« 
of  a  corporal  bjurr) ;   1897.  Brink'.  Eip^S 

?n«  .•'ri^>''*rL:*'PP«^  '"  tln>«  to  avoid  in- 

^vL"*?  i*^"  ™"'^  becauMd  without  producing 
rther  injnriea.  not  allowed);  1901.  dCgu  i 

ilA  ^"^'i  '  ^"r  ~»W  "»•  •^'•r  being 
^t?.  n*'  fj*"™"*'"*  •«  •  cartain  .peed,  not 
SiWii/r''""".'  "?*  In«li"«poli*niifre,, 

r:4?!r.^iV  "?  ''^.'^  (whether  a  ditch  wonld 

'"  "•  «»<;  «>.  »♦  N.  E  972  (whether  a  woJS 
would  P5?'»'«  d«h) :  U99.  Ain.  r.  State,  isi 
W.  69.  52  N.  E.  450  (whether  a  pitiol  cUud 

',*«?.•  »»«•  »•  Vincent.  24  la.  570,  576  (imno* 

Mcount  of  phyaical  changea.  .idnded)-   l«7i 
State  r.  Morphv.  33  id.  2Siblow  ilh;  caji' 
of  death),   fsfl.  State  ,.  f-orter.  34  id    iM 

iTJk  \flt^'^^  '•  Mitcboil  Co.  40  1" 
401    (Hkellhood  of   hurjea  being  frightened) 
1876  Cooper  ..Central  R.  Co..  44  id.  I41  (effect 
of  a  locomotive  in  .triking  a  cow);  1876  Huebea 
V.  Mu«:.tlne  Co..  ib.  676  (can«,  of  a  bridgS 

o„^^  "'.."'  '"^"'^  "  '"  diMbility  to  work,  ex- 
Jms   ill''"'  •';*'»^,''''"ity  to  work,  allowed); 

(probable  life  of  timber);  1883,  Yahn  v   Ot- 
tnmwa.  60  id.  432, 15  N.  vf .  957  {«niie7f  horw^^ 

JmT  WvJf» '"'.5°  ^''°™  *"'''.  exclnd;i) ; 
104  (effect  of  aandden  lucreaae  of  apeed) ;  1885, 


•  1979 


OnNION  BULE. 


[Chap.  LXVI 


the  final  lesalt  of  the  litigi^on  in  hand,  have  done  less  actual  harm  to 
joatice  than  others  have  done. 


StaU  «.  Cmi,  M  id.  IM,  M  N.  W.  M  (tilMt  of 
a  thot  on  flMh);  1(86,  State  v.  Haclntt,  70  id. 
451,  30  N.  W.  74a  (aOMt  of  to,  exeladad); 
18*7,  Forchelmer  v.  Stewart,  7S  id.  SIS,  n  N.  W. 
•65,  35  N.  W.  148  (wlie(lier  baai  woold  andiin 
ttuaporutiuD) :  1 887,  State  ».  Bainabennr,  74 
id.  8M,  37  N.  W.  159  (cMM  of  wonudi.  ox- 
dnded) ;  IW5,  State  ».  Sermon,  84  id.  699, 63 
N.  W.  841  (canae  of  •  womul) ;  1899,  Browiitild 
r.  R.  Co.,  107  id.  854,  77  N.  W.  1088  (whetlier  • 
•bnAuii  axle  miglit  Itave  detailed  a  tniiu) ;  1900^ 
State  V.  Hetenen,  III  id.  847,  8S  N.  IfV.  399 
(whether  inteAnane  agaimt  a  womao'i  coment 
wae  ponlble,  exeladedj;  1901,  Trott  v.  R.  Co., 
1 15  id.  80,  88  N.  W.  33  (whether  as  injorj  ooold 
hatre  been  leeeired  with  blocked  iwitchea) :  1908, 
SaehA  v.  Maailla,  190  id.  548,  95  N.  W.    " 


Mowi  <m  tbe  body) ;  ISM,  Com.  r.  FItbil  u< 
nave  bein  leea))  1897,  TrambUr  c.  M   11  c 

ISMLKniffhtr.  OTermu  W.  Co.,  174  d  T.' 
84  rf  E.  iSo  (whether  a  rtrain  w«  p  'lut,  ^ ' 
ap^T);  1900,  Welch  r.  B.  Co.,  mTm 
6fS.  t.  688  (how  fn  a  roice  conld  1«  heannD 
aitorra,exdnded):  190S,  Lawlorr.  Wolff  isn 
id.  448,  6S  N  K.  973  (poaibflity  of  nJZlJ^i 
Mnaent,  exdaded);  ffiJif^n:  1871,  G.iC 
KennedySS Mkh.  136 (outle-fieding  estimj^ 

Sowth  In  *«^Ji»  <rf^arttle);  1874.  IVopi^ 
orrigan,  99  id.  7  (whether  a  theft  couM  hav« 
been  eommitted  in  a  certain  way,  ex.In.led); 


W.  198  I875,Peoplei>.  Clarlt,  33id.  IWrnhvairaln™' 
(probable  orpMriUe  cane  «*  » eorpf^ iniory);  bilitr  of  lexnal  interconrM) ;  1876,  UiHieS 
Kaiuaii:  1888,  BaU  v.  Hardeety,  38  Kan.  549,     -   **-" —    "  •"   —  ■     '  i^"<irr»ooa 

18  Pac.  808  (whether  baelcwater  wai  canaed  by 
the  defendant'a  act) ;  1889,  State  r.  Jonea,  41  id. 
809,  91  Pae.  965  (indieationa  of  a  Knuhot  wooad 
aa  to  the  pruhabla  diatanee  of  the  aaaailant) ; 
1898.  Erb  r.  POprita,  59  id.  964,  S3  Pac.  871 
( wliether  a  derailment  waa  the  reanlt  of  a  de- 
netire  tiacic,  excluded) ;  Lmiiiana:  1898,  State 
».  Foatenot,  SO  Lm.  An.  537, 93  Sa  684  (whether 
ente  in  clothing  aliow«l  deeeaaed'a  position,  ex- 

eladed) ;  1901.  State  v.  Breaox,  104  La.  540^  29     ,_,_  ,„  „^„,„  „, 

So.  999  (how  a  wound  coald  have  been  inflicted);  injoryh  l897,Betty»i».Denver  Tp,  us  id  m 
Maine:  IMS,  CottrOl  a.  Myricit,  19  Me.  930  73'n:W.  138  (eff^t'of  loo«,ning  b?;,V-ti  l  "  ! 
(whether  flih  would  aaeend  a  atraam) ;  1851,  1909,  Forbnah  v.  Maiyland  C.  Co.,  131  i<l  234 
State  V.  Smith,  38  id.  370  (eauM  of  death) ;  91  N.  W.  135  (whether  a  body  coold  hav 
1857,  State  v.  Knight,  43  id.  130  (kind  of  weapon  etc,  not  allowed) ;  if  I'mMuXa: 
eaoung  a  wound ;  whether  a  woand  coold  hare         ~  .... 


».  Caldron,  33  id.  838  "(MtJoi'of' ^ater'ui;^ 

mortar  in  a  wall,  under  certain  circnm.'itaiicesl  • 

1878,  BrowneU  r.  People,  38  id.  735  (effect  of » 

pMol  ahot  at  certain  diataucee.  excluded) ;  1885 

People  V.  Hare,  67  id.  519,  94  N.  W.  843  ("  What 

canaed  the  wound,"   diaallowed,   but  "What 

might  hare  canaed  it"  waa  declared  pro™,- 

becanae  "  what  did  cawe  it  waa  the  real  (luctio,; 

forthejaiy    ;  in  other  worda,  the  more  useful 

Sf  b*.Ii:^'°*!r'S*''U"»'  P«"P'«  "■  Sc««ioi.s,3« 
Mich.  597.  96  N.   W.  991   (caoae  of  death  or 


e  fallen, 

^  .....  iS'S,  Ilalhawar 

••Brown,  99  Mian.  914  (whether  a  conversation 


been  aelf-iaflict^  wfth  the  right  hand) ;  1876,  coold  hare  been  had  between  two  other  mi^m 
.  Mlg.  Co.,  65  id.  916  (whether  certain  in  the  aame  room,  without  the  witnew  knowine 
opeiatiooa  were  poaaible,  excluded) ;     <*  ...i_j.wi\.  i>ai    v^ »■  .,    ..~f 


Holdeo  r.  Mlg.  Co.,  65  id.  916  (whether 

l»gf''»g  opeiatiooa  were  poaaible,  excL , , 

1885,  Powera  r.  Mitehell,  77  id.  369  (eifect  of 
Uowa) ;  Marjlwul :  1873,  Daria  r.  Slate,  38  Md. 
88  (whether  aa  aeddeatal  fall  might  hare  canaed 
the  injury) ;  1885,  ^Hlliama  v.  State,  84  id.  399, 
1  Ati.  887  (eOect  of  a  wound) ;  1889,  Baltimore 
Tompike  v.  State,  71  id.  584, 18  Ad.  884  (whether 
a  wagon  woold  frighten  honaea,  ezdoded ;  here 
the  witneia  had  not  aeen  the  wagon  and  waa 
aaked  hrpothetleally) ;  1898,  Baltimoie  C.  P.  R. 
Co.  V.  Cooner,  87  id.  961,  89  Atl.  859  (whether 
a  peraon  could  ride  in  a  certain  way  on  a  car) ; 
1900,  Baltimore  City  P.  R.  Co.  *.  Tanner,  90 
id.  315, 45  AtL  188  (whether  the  idaintira  deaf- 
aeaa  waa  the  natoial  andjwobalMa  teaalt  of  the 
•eddent);  1851,  New  fiigland  Olaaa  Co.  v. 
Lorell,  7  Cuah.  391  (whether  gooda  couM  hare 
been  kiat  out  of  a  raaad'a  hoM.  if  atowed  there, 
•xdnded);  1859,  Codt  r.  Caatner,  9  id.  974 
(whether  a  timber  could  hare  been  taken  oC 
without  aedu  the  decay  beneath) ;  1856,  Ctm. 
•.  Cooley,  6  Otay  8S9, 354  (by  a  byatander,  who 
beard  nothing,  whether  he  waa  ukdy  to  hear 
anything  if  aatd,  excluded) ;  1856,  Robinaon  v. 
R.  Co.,  7  id.  98,  96  (aa  to  the  only  feaaible 
approach  to  a  place,  exdnded) ;  1860,  Bearer  «. 
R.  Co..  14  id.  471  (derallmeot  acddeut) ;  1861, 
Paraona  v.  Inc.  Co.,  16  id.  467  (eaue  of  a  leak) ; 
1878,  Com.  V.  Piper,  190  Maaa.  190  (effect  of 
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it, exdnded);  1881.  Krippner  t.  Bieble,  28  id" 
139, 9  N.  W.  871  (probatile  apread  of  a  stubble 
Are);  1885,  Daridaon  v.  R.  Co.,  34  iil.  55,  24 
M.  W.  894  ( probaUe  aiie  and  effeot  of  locoraotire 
aparka);  1893,  Wataoo  v.  R.  Co., 5.1  id. 551, S54, 
55  N.  W.  749  (within  what  diatanee  a  car  could 
be  atopped) ;  1897,  Bamberg  r.  Ins.  Co ,  68  id. 
838,  71  N.  W.  388  (whether  a  fire  could  have 
oeenrred  without  certain  reaults,  exciud  ■ 
1897,  Doondly  v.  R.  Co.,  70  id.  278, 73  N.  ... 
157  (canae  of  certain  ailmento,  or  their  pomible 
cauN) ;  1897,  Joyce  ».  R.  Co.,  ib.  339, 73  .\.  W. 
168  laame)  j  1899,  Fonda  r,  R.  Co.,  77  id.  338, 
79  ».  W.  1043  (whetherateam  would  have  been 
aeen  from  a  certain  point,  admitted ;  "  iiathaway 
e.  Brown  .  .  .  aeema  to  hare  liecome  generallv 
UpMwed  by  the  Bar  ") ;  1902,  Akin  i:  St.  Cruiit 
t.  Co.,  88  id.  119,  99  N.  W.  537  (caa.w  of  an 
orerflow  of  water,  exdnded);  Atiimnrl :  1895, 
State  V.  Gataa,  130  Mo.  351,  32  S.  W.  971 
(whether  the  defendant  could  hare  put  an  article 
in  the  room  during  witneai'  abaence,  excluded); 
1899,  State  v.  McUnghlin.  149  id.  19,  50  S.  W. 
315  (how  far  one  cwnld  walk  with  a  bhllet 
through  hia  heart) ;  1899,  Olsen  v.  H.  C.i.,  152 
id.  496,  54  8.  W.  470  (how  far  a  gouR  could  be 
heard) ;  Mmtana :  1899,  Bramlett  v.  Flick,  23 
Mont. 95, 57  Pac  869(whethera8kilM!inrvevor 
coold  locate  a  daim  by  a  certain  description, 


|»I.»-l.n]    rornUT  UiTTEBS  (CACe^  ERFKT,  ETO.).        HOT 

Mdoded):  iMdMla;  1877,  Cort  r  Stat.   «  i-.» 

».  Fox,  56  id.  746,  77  N.  W.  130  (how  »  wonnd  «^i:i    ?    <*•*"  •"  '"J"*/  ""JJ  haw  been 

coold   hare   bem  inflieted.  exdiulZi .    ?25r  J*^  .^  •  «"*»«n   Wl.  excluded   on  ^2 


tuuiu   iiaT*   umma  lomeiea,  exGlodcdl  •    ion* 

N.  W.  M  (effect  of  sMppiB.  &c»tS|  with  eo^nd 

1«  J8  N.  W.  184  (»  dM.  ■•  the  iiie  of  M 

OT«rfi«ir);  IMS,  Sutte  ».  BonUli.  -N,, 

71 !»«.  53«  (Mohitbl.  p«*ion  of  ;-iUUDt  from' 


t>•cci<leD^  excluded) :  1896.  Fdeom  rTco      Ji    '•  ToHn,  88  Oh.  8t  91    ^JMuTofTSS 
fnghteniog.a  hone  in  •certain  noritinni .  fJSf     »  Vv  *.=*•  t  R-  '^"  "  «" •  "  •  ■    -  ^^ 


„  .M.  ,-,,  „„  „^  .V,  Mixeunood  of  a  tniin 
faghteniDgahoneinaceitainpoBition)-  IMO 
Iton.  ..?I«h«  Mfg.  Co..  7014^  ;7  Xu' 
Ml  (caiue  of  \  loom  aocideiit :  esclndod  th- 
|UU  oot  harine  be«.  pw.2)  l^^^^ 
Greenleaf,  —  iJ.  _,  54  Ati.  38  (ptobihto  foni 
»d  ■.umber  of  blow.  ..  tafer«d  fCtdiwS^ 

N.  J.  L  858  (featiMlitjr  of  a  rape  nnder  certain 
arcpmntaacM.  exdndad) ;  l863rRead  v  £rk» 

JO  .d.  379  (e.Mcit/  of  a  n>m -.ma,  C^ 

of  tlie  feadl 

cted  pn^rlT  'Ar«r"»wiri;4rMaTo,'^ 

K...  .4  fe 'W  (wl^ther  a  ^w^U 


N  K  IiT-iiL?"  ^°"  "•  ?•*?!>«».  M  id.  68.  46 
«.  K.  61  (effectiveneai of  the^ammei^turti.  - 

ftTeii  ?^irT-ri-  "•*"»'  »  Okl.'40I.  58 
^  •  lOTS^t^*";^  •  '^  ''"'•  "tone); 

iSJ^J^k*^  ."^  ■"  *«W««'»«1  ibooting  in  a  conn 

vVt^lLa^^'  ^•"«*y«»»lO.-  1839rWilt 
wo,rfdl.3-ti*^.  ***  ^'■•"'•r  an  tojurJ 


proper);  ivew   Kiri-   la^n    u I?^.  .  ™  "•  "•ndereon,  51  id.  aai  <lanMk 

0*  the  m  of  a  waU  ;  1876,  Continentel  1^ 
Son3S''»7%  Pn7-  '■  Cro.in>i».  «S6  Id. 


wp. excluded) ;  185? Woodtat.  PeoST^l te 
*:.  C.  466  (whether  a  rap,  could  to  Srt.ln^: 


,  55  id.  179  fwhethi;     41Att.' loS^.xS!^  "•.  "*•  ^'  "  »•  I-  '«. 
^to^^mdaichvli!?:     *U^a-»«W,wl^,.     »^^  ^ 


prticnlu  wound  iniltbe  cann  of  de«h^^ 
W  r.  Johnwn.  183  Id^^M  n'-b'^ 

5S?  riT^,."^  Po-iblllti«  of7.iL5;«)^ 

N.  t.  670  (what  i/mptooM  would  ordtowaViud 
■warily  •ccompanTan  ininw)  -ImHCSS 
..  Baird,  160  id.  aS.  54*^  Vif^'  ?^'' 


-_  iin;;.  •^d"beT.„s„"i«*;  '^rtiTn"^' 

exaoded);  IMI.  Peck  BR  I'J:  ?ir^5  T^^' 

Are 

??'(wh;.^«- a-^Uow -oiSd  •ha.rc.'i;^-  ^ 

of  other  -odeeTIkU^^;  -"taiffi'",:^: 
«-ii  k  •  "•.*•  •*•  (whether  tbeteetatop 
(whMh«,  T^^i.i??  "•  **?•  »»  8-  E.  840 


r.  oonthem  B.  Ca,  65  id.  440.  43  S.  E  MB 
il^^tS  Si"7  *^  P«»*»Wr  .ffict^hS 
£11  Vai!^^^}^  **"  /john«,^  M 
£Ja»1^°  «    "  'T^*""  ""Md.  could  btve 

684  I  whether  a  pin  c^)^;.bj^^i^ 
ont  injury,  exclndedl:  T"—— .  f«ir\._!z7 


T«^'/    "°*i^'5"'  ^•«'"«'   «-    State    34 
Te^  666  («n«  of  dejith);  1889.  Fort  Wo,?h 

165T?T«7r.'^'*'*>'  "".  Bram  r'5?*'S^ 
168  U.  8.  588.  18  Sbb.  tea  /«#  . j,"l,  • 
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of  distance,  time,  ain,  identity,  and  the  like.  Fortnnately,  however,  such 
attempt*  have  heen  uanally  oniaooessfol  in  that  olaas  of  cases.  The  cate- 
gories of  the  ooncededly  nnimpeachable  subjects  an  variously  stated  by 
varioos  judges.  A  more  liberal  tendency  appears  in  some  Courts  than  ia 
others: 

1866,  BtOowt,  J.,  in  Wkktkr  r.  FramUm,  46  N.  H.  24 :  "  [The  opiniou  sdmitted]  are 
formed  from  minate  pecoUsrltiee  of  form,  ehiipe,  oolor,  aoand,  eto.,  that  cannot  be  deitcribed 
in  baman  language,  lo  as  to  ooarey  any  aoourate  impreaaiou  of  the  object,  and,  therefore 
nnleis  opinions  are  reoeired  there  must  be  a  failure  of  evidence.  When  the  facta  and 
pecaUaritiae  upon  whioh  the  opinion  is  formed  can  be  stated  and  described,  they  must  be 
and  it  is  tlien  for  tlie  jury  and  not  the  witness  to  form  an  <^nion."  * 

1876,  Fetltr,  C.  J.,  in  Hardg  t.  MerriU,  66  N.  H.  241 :  "All  CMioede  the  admlisibility 
of  tlie  (^niona  of  non-professional  men  upon  a  great  variety  of  onscientifio  qaestious  arii- 
ing  every  day  and  in  every  jndieial  inquiry.  Tliese  are  qn  istions  of  identity,  handwriting, 
quantity,  value,  weight,  measure,  time,  distance,  velocity,  form,  rise,  age,  strength,  heat, 
cold,  sickness,  and  health;  questions,  also,  concerning  various  mental  and  moral  aa- 
peots  of  humanity,  such  as  diq>osition  and  temper,  anger,  fear,  excitement,  intoxication, 
veracity,  general  character,  and  particular  phases  of  character,  and  otlier  conditions  and 
things,  both  moral  and  physiea],  too  numerous  to  mention." 

1886,  JohtutOH,  J.,  in  Stat*  v.  Baldwin,  86  Kan.  10. 12  Pae.  818 :  «  Facto  which  are  made 
up  of  a  great  variety  of  circumstances  and  a  combination  of  appearances  which  from  the 
infirmity  of  language  cannot  properly  be  described;  ...  in  this  category  may  be  placed 

be  nattered  with  blood) ;  1898,  Baltimore  A 
U.  R.  Co.  V.  Hellenthal,  81  C.  C.  A.  414,  88 
Fed.  116  (that  a  eiaasiag  was  in  plain  naob- 
atmeted  view) ;  18S8,  Aadenen  >.  U.  8.,  170 
U.  8.  481, 18  Sop.  689  (whether  a  certain  view 
coold  be  had  from  a  ship's  deck) j  1899,  Chicago 
Great  W.  B.  Co.  v.  Prie^  8S  C.  &  A.  SS9, 97 
Tad.  413  (whether  a  rough  track  was  liable  to 
throw  oat  a  link-pin) ;  1900,  Deaw  A  B.  Q.  R. 
Co.  v.  Roller,  41  kL  93,  100  Fed.  788  (whether 
a  present  physical  conditiaB  was  eaosed  Xtj  aa 
lojiiry);  1900.  Southern  Padlc  Co.  *.  Hall,  ib. 
90, 100  Fed.  760  (afieet  <rf  use  of  utifldal  limb 
on  capacity  to  hdnr);  Vtrwmi:  1846,  Cliffuid 
V.  RicDaniaon,  IS  Vt  696  (probable  ammut  of 
work  done  by  a  miU) ;  1869,  FairehUd  v.  Bas- 
eomb,  35  id.  407  (efleet  d  disaaae) ;  1868,  Csren- 
dish  ».  Troy,  41  id.  107  (posribOity  of  a  fs<«  bar- 
ing oeconed  without  oomiag  to  the  witness* 
kaowMge) ;  1886,  Carpenter  v.  Corinth,  58  id. 
816  (mode  in  whiA  a  bit  could  hare  broksn, 
ekdoded) ;  1886,  Bemis  v.  Bishop,  58  id.  640 
(safideney  of  a  machine  for  work) ;  1884,  John- 
son  V.  R.  Co.,  96  id.  70S  (e^adty  to  labor) ; 
1898,  State  n  Hookas,  70  id.  947,  40  AtL  949 
(whether  aa  infaut'a  akoll  ooaM  be  fiactored  by 
haad-pi  assure) ;  1899,  Baker  p.  Sherman,  71  ia. 


439, 46  Ad.  57  (whether  it  was  faarible  to  make 
•  road  to  get  certain  timber);  Fuyinia:  1909, 
Norfolk  R.  ft  L.  Ca  v.  Corletto,  foo  Va.  355, 
41  8.  E.  740  (within  what  distance  a  street  car 
could  be  stopped) ;  WaMngbMs  1899,  Robinson 
r.  Marino,  3  Waah.  435,  98  FUc.  769  (cause  of  a 
wound);  Wat  Virginia:  1891,  Bowan  s.  Hunt- 
ington, 3S  W.  Va.  693,  U  8.  B.  917  (eanse  of 
aa  ii^ury) ;  Witeoiuin :  1849,  Lnning  •.  State, 
1  Chand.  183  (effect  of  llooda  on  health  of 
neighborhood,  excluded);  1864,C!ttrtia  v.  R.Co., 
18  id.  315  (effect  of  weathsi  on  fruit,  etc) ; 


'  1866,  BhOr  r.  R.  Co.,  90  id.  969  (probable  fallliig 
off  of  bnaineas  patronage);  1870,  Whitney  c. 
R.  Ca,  97  id.  344  (lil^ity  of  wool  waste  to 
qtoutaneoua  oombaatiun) ;  1879,  Leopold  c.  Van 
Kirk,  89  id.  555  (eauae  of  gooda  deteriorating) ; 
1874,  Monlgomsiy  v.  Scott,  34  id.  344  (effect  of 
a  wound  upon  health) ;  1875,  Oleion  >■.  Tolfoid, 
37  id.  331  (probability  of  a  itage<oach  tipping 
am,  exclnilad) ;  1875,  Brabbita  r.  R.  Co.,  38  id. 
993  (efbet  of  a  leaky  throtile-valve) ;  1879, 
Wylie  V.  Waasao,  48  id.  807, 4  N.  W.  682  (lijie 
BhUr  V.  R.  Co);  1880,  Salro  r.  Duncan,  49 
id.  157,  4  N.  W.  1074  (poesibiUty  of  perform- 
ing a  contract) ;  1898,  Blerbach  v.  Robber  Co., 
54  id.  919,  II  a.W.  514  (like  BUir  c.  R.  Co.); 
1889,  Nooaan  v.  State,  55  Wis.  SCO,  12  N.  W. 
379  (rape  aa  the  canae  of  certain  armptoms,  ex- 
dnded);  1884,  Boyle  v.  State,  61  id.  447.  21 
N.  W.  989  (cause  of  death,  aa  gathered  from 
an  examination  of  body);  1886,  Khinehart  c. 
Whitehaad,  64  id.  44,  94  N.  W.  401  (effect  of  a 
wound) ;  1893,  Voabarg  v.  Pntney,  86  id.  278, 
980b  96  N.  W.  480  (cause  of  a  corporal  injaiy, 
in  action  for  battery);  1897,  Maitliuid  v.  twiner 
Co.,  97  id.  476,  79  N.  W.  11S4  (cauae  of  ex- 
plosion of  glass,  exdnded);  Wgomimi:  1899, 
Ross  V.  State,  8  Wyo.  351,  57  Fac.  934  (whether 
a  weapon  would  hare  been  seen,  had  there  been 
<»e). 

*  Other  leaa  eomprehensive  bnt  often-qnoted 
anmmariea  are  these :  1864,  Bellows,  J.,  in  I/o\r 
r.  Railroad,  45  N.  H.  383  ("  aiae,  weight,  di-stame, 
apeed,  identity,  sound,  and  the  hke'');  1875, 
Ettdicott,  J.,  in  Com.  v.  Sturtivant,  117  Mass. 
19S:  ("[Any  one's  o|;rfnion  ia  receirable  on]  a 
qnestion  of  identity  as  applied  to  persooi, 
tnian,  animals,  or  handwriting,  and  in  regard 
to  aiae,  color,  weight  of  objects,  and  in  estimat- 
ing time  and  distances  '0- 


H  IMWW.]    SCSDET  KATTEES  (DISTAHOB;  IMJ;  TO)       ',  l,„ 

I  T.   tk.   f.Jt»_l-.    .1^^ ....  ' 


MMd:   IHHtrnMaml  Stmt    1»0S    HonKT;      »«»  «  «»oW« 


j^noB  be  kiMw,  bat  of  the  MMnd 

MMU.  t^tmrnmrn  mi;  oiM;  1W3  KoHIan  ■  «^r.' i«J  5l?*J. '"••"''i?  »"  »!>•  Whole  of  the 
MM,  IM  Ala.  IM,  14  8a  a4S  (tbit  ne5)i  ^j.  iS"!.*'^^^'  "•  *»«•.  M  AjTsM  (of 
.«.  M«  .Mvli  to  hear  iU«lTi  lii^S     ff^  "^.TW  '"f «'  '^wimuit  v^bSS,.Ti 


1900,  tnitni  <h  «.  n.  ^;o.  V.  Bond,  lH'OaTia      «w.^^;;iJ:;iL>''Tr  "  "»~™P«K>ii  01  stolen  oxen 


Sewjrer, »  an.  as*  (oigaaK  part  of  a  hill  '•« 
«l»i«l) ;  lau.  Walier*..  B.  S^iS  MfcM' 

cord,  46  Vt  140  (whether  a  to«l  wae  wide 
moogh  for  two  veUelee  to  paM);  Timt  tud 

U  (time  of vdayl;  l«9d,'^Brown Tw.  S.  M 
U.  30»,  M  N.  W.  787  (dark):  i««,  cllrti. 
V.  B.  Co.,  It  Wie.  815   (temiMratanl-   larg 

i^Hd  ••  v«.  Kbk.  *9  ii  uTI^s:.;  ffl 

M"l»»,tb-  ciutwne  oj*.  I  871):  1895,  iUa- 
^^,         J?  t  ^  '»  Ata.  599, 17  8a 

M4, 51  Ad.  0  (qnejtfcm  a«  to  the  .peed  ^ 
hmt.  jndg^.  bjr  the  lonnd,  aUowed)ri89e 
miooi.  C.  B.  Co.  ».  AihUiie.  171  llL  iii  « 
H.  E.  5S1  (th«  a  train  wa.  .Sn'ning  faS)!  ?i» 
Owrtoom  ».  a  Co.  181  «^  888.  54n' E  Ma 
(Mm.);  1886,  LoBierille  «.  A.  *  C.  B.  Co  / 
W  108  W.  565,  9  N.  E.  476  (tndn)  •  Uu 
iTauTille  *  T.  H.  a  Ca  r.  Criet  U6  id.  S?' 
19  S.  E.  310  (train):  1895,  ChipSn  "  a  Co 
It  Utah  68, 41  Pae,  569  (t^) ;  1M4  Horn.  ." 

{»■  (compare  the  caMe  dted  anU.t  660) ;  1886 

a  the  Uow  eaodng  a  woand.  ezdodedTimB 
ft.pl.  ^.  ChtaaS,  108  Cat  W.  4rKc  w' 
(tittt  a  putoMiet  aonaded  aa  thongh  fired  krida 
^Iduig,-  the  dirwtkm  ofTfiuUtliTwo 
ftopl.  ,.  Clarke,  130  «;  648,  >^ALi  jS 
(wh«h.r  .hot.  aonnded  bomia  «  at  ofa 
lw««>  i  1888,  Territorr  ».  Emn  a  1>2  Ya? 
13  KW. ««  (dir^rtioZof  OT-oJ  S^l".' 

S^'.«''/5^J  »8W.Com.r.8tnrtiTant,117 
Mi-.  IM  (dirMtion  of  Mood  canainc  a  ataiiL 
«dnd^):  1880,pin.nJ  ,.  StaSTw^tafS? 
(ladication.  in  Mood-marka^ndothe.  m  to 
K^  "'.!"!?^^  wcladed) :  1866.  State  " 
SSSTj  *•  »•  H:^497.  609'(dl,«ttnf  i 
lomd) ;  1868,  KMUMdr  ».  Ftople,  39  N.  Y,  S57 
(dirMtioii  of  a  blow  cWkered  nion  th.  I»^ 
«''»^;.  position  of  the  body^UrtreS' 
.idBded  ;  1873,  State  v.  JoMef  €8  N   C  ^' 

««  of  a  Wow  deliraied  bp<^  Aelwdvt  •  aS!^ 
•w)  mffntm  mimmm  of  aiipeaimnoe 


iMrTM^^J?     oZ'*  <"' '«>»-"Mki, eitlnded): 

M-'^oV*!  l"*  »h«  V«t««  aLTqilityti 

b!L        '  »•  '"•■"'  <w  a  part  of  one)  •  1898 
Hobwson  tr.  State.  40  Fla.  ste.  84  8o47i  /Vrf  .' 

1888,  Watt  ».  Ftode,  196  III  99  m  v  r  •;« 
<S'h''^„"' :  ««WKd.n"/Biin"i.'  34\^1^ 

M^  ^i!^,^^^'  '.«•'•  <^»-  "•  Pope^lS 

j.idSwwerrs^si!"'*^*"-^'^^ 

stfje?ii'?eb^5  s'a'Tir;'  '^'^^T"'- 

iLi   a^:  ^-  l*i  '"*  horwrttmck..  adm  ttedT 

poeketbook.  were  iwMied  by  the  km^Zi!. 
wdnded);  1899,  State  rT  K  iTs  ?1S' 

8&etBa?t'*^?ir"  "^  "2^: 

^:LS?k:^^,'^.'(rr"a'9^."7fFTs'"& 

Si^^w-helthe-Sinfe^i-'i-Ji;;^ 


aa» 


to  ^i^i;ii£^  "«  (corre.pondence  of  ft,ii; 
to  the  dMeawd-.  body  .nd  ^othin«):  IftMi 
Knoll  V.  State,  55  Wii  959,  19  N  W  jui«r^« 
^wo  vedm«»  of  hair  a.  SSSliJ  bi^i^^ 


;    :'t^^l 


OHNION  BUIJL  [Chap.  LXvi 

1 1978.  MMallaaMw  Ttopfan  of  StatlMay.    Farther  olMdfication  of  the 
CMM  uuing  andtt  the  Opinio^  mU  would  be  onpraetioaLi    It  may  be 


For  othw  priMiplw  aftMl. 
Mmtifif  a  ----- 
tat  At  t 


pwioa,  Mel«d«d). 
lag  tmUmomj  to 

If  UT.  4IS,  Ma    —  _.  . , 

UtntagtfMtm,amptl,t»».  Fotthaweor 
yinwa/  rtt$mNaitt*  m  •vMasM  of  aaltnwlr,  m* 
«a((.  If  IN,  IIM. 

*  la  tlM  foUo«r(B(  r.;atiM*  tte  IwlliuuBy 


;    *r».;  1869, 
•,  6  Uiu 


*  la  tk*  taUow\ng  r.^atioa*  tte  IwHiuuaj  wm     <n< 
adaitfd,  anlwn  it  l«  othmtwim  wtpwwiljr  Bowd ;     W 


MfatMM*  at  wUeh  ■hoi  leaUm): 

k  Look  M.  Ub  IM.  (V  ,.  Owy^i.  6  i,„,h  ,^ 

]«*  NMUt  at  aeeooati);  La.:  1903.  States 


adaittod, anlwn it  l« othowrtw tMMwilr aotod :     WUUan^  III  La.  —  .U  8o.'ui  rth.^.  ^i  "' 

IMS.  CafM  >.  BodwoU  O.  Co,  97  id.  381,54 


Jadfiaant  oadugeNd  tha  pablie  tnaqailUtr) ; 
Ala.!  UM,  RMBbeit  v.  Bwwa,  14  Ala.  MO 
(how  moeh  eorn  por  moiOh  mw  aaodod  for  a 
pUatatioa):  1876.  Smith  i>.  Statt^  M  Ate.  II 
(the  Cham  wai  of  mUoc  to  a  ponoa  of 
"known  {DtomponMa  hsbiti,^  and  tho  wltnw 
wai  allowad  to  tattify  oaly  to  "  faitamparato 
habl^  ") ;  1877,  Otm^U  9.  Oilboit,  67  {£948 
(whether  a  raaao  ben^lted  a  efop):  I8M, 
tooiaTiUe  *  N.  K.  Co  :  Binion,  107  U.  646, 16 
80  76  ( whether  a  atnek  brake  goea  off  Thilantijr); 
18M,  Miliar  *.  State,  ib.  40,  16  8a  87  (that  a 
plrtol  moat  be  "  reiy  eloaa  "  for  the  powder  to 
aoorch) ;  I8M,  Shrimpton  Co.  *.  Brica,  100  id. 
640,  90  8a  10  (debt  on  aecoant ;  "  b  that  ao- 
ooaot  correct t^  bald  proper);  I8M,  fTaoer  , 
!>■  Oa  0.  Salliraa  L.  Ca,  ISO  id.  668, 64  ftoTitt 
(whether  timber  waa  "  merchaaUblo,"  allowed, 
hot  not  whether  it  waa  "lit  to  go  on  the  mar- 
ket ") ;  Co/.;  1896,  CaUaa  r.  Bdi,  118  CaL  693, 
46  Pae.  1017  terength  of  reaiataaoa  <rf  timber) ; 
CwM..-  I8M,  Irriag  *.  Shethar,  71  Conn.  4M, 
41  AtL  968  (dtedaate,  1 1918) ;  Ga.  Code  18M, 
1 6986  r  Vrheie  the  qoeatioB  aodereuuninatioa 
and  to  be  decided  by  the  jorr  ia  one  of  opiuioa. 
any  witneae  maj  swear  to  hit  opinion  or  belief 
giring  hia  reaaoaa  therefor;  bat  if  the  iaaoe  ia 
aa  to  the  exiatenoe  of  a  fact,  the  opinioaa  of 
witaaaaea,  geaarallr,  are  iaadmiaaibla  n  ;  f  SM7 
("The  opiiicM  of  experta  oa  anjr  qoeMoa  of 
adaneaakill,  trade,  or  like  qaaatioaa,  are  alwajv 
adoUaaiblei  and  each  opiaioaa  may  begiTw  oa 
Mm  facta  aaprodaced  by  other  witnaaam*);  881, 
Annata*  L.  B.  Ca  *.  Donay.M  Oa.  n7(<joda 
aeedon  eonatroad  gaaarallf ) ;  1*76,  Wynaa  v. 
State,  M  Oa.  118,  118  (whether  eartridm  had  dndad) 
beeapaa-' — -"*■-* —  ■*-• — '    '  *    "^  -  — -  .   - 


1  panctarad  before  trim) ;  Imd.:  1M8.  Beo- 

■ett ».  Needham,  U  lad.  6M  (nca  to  be  bMMCted 
if  a  ditdi);  1883.  Milk  ».  Wiater,  94  id.  889 
(whether  a jeraoa  waa  of  fleklo  tmaper) ;  1900, 
Green  v.  State.  164  id.  666,  67  N.  K.  687 
(qnaatity  and  qnaUty  of  moon'a  light);  ta.: 
1848.Thn«Ma  *.  laeW,  1  O.  Onaw  479  (iatafy 
to  credit  by  aeisaia  of  jooda,  exdnded) ;  187a 
Craw«Md  p.  Wolf,  99  SL  M7.  678  (profta  on 
a  eootraet,  allowad) ;  IMI,  Hwkharm  •.  Maa- 
teller,  67  id.  476.  10  N.  W.  864  (whether 
hay  waa  boming,  ezelodad);  1897,  Gould  *. 
Schermer,  101  id.  689.  70  M.  W.  M7  (whether 
a  horae  blind  in  one  m  waa  likely  to  liiy,  ex- 
dnded) ;  ISM,  MeMaJKMk  v.  Dnbaqae,  107  id. 
69.  77  K.  W.  617  (that  a  honae  waain  good  re- 
pair, axolndad) ;  1909,  Hollenbeck  ».  Marion,  i  16 
Id.  69,  89  N.  W.  910  (that  water  waa  foal  and 
■aa^) ;  Km.:  ISM,  State  ».  Joaea,  41  Kaa.  819 


Atl  861  (teaaOa  atrangth  of  wire  cables:  a  non. 
expert  exdnded  on  the  fact*);  Ma,,.-  1870 
^  '.^^^  106  Mam.  487  (that  two  broken 
pieeaa  of  atiek  formed  originally  one  piece) ;  1  »n 
Jordan  ».  OagMd.  109  id.  469,  464  fnet  araonnt 
u  ??*  oaTiMd  aa  gathered  from  acionnt. 
booka);  1878,  Com.  ».  Dowdican,  114  id.  J57 
(that  tha  eontanta  of  a  tambler  lookeU  like  wlii* 
key);  IBM,  QmaeUy  ».  Woolen  Co,  163  id. 
l***.*!  ?:  "•  '•'  (nuieWBery) ;  1898,  Flvnn  v. 
B.  E.  L.  C^^J"  W-  ""M*  *••  E.  937  (mo<le  «( 
atringing  electric  wiraa  from  pole*  acroM  tree*: 
npert  ae(  needed) ;  MidL :  1886,  I'aMmore  ,1 
Pkaamora  Eatate.  M  Mich.  468,  97  N.  W.  601 
(whether  detached  and  paated  leave*  in  a  note- 
book bdoDged  there  oirioinaUv,  excluded) ;  1900, 
People  ».  Jonee,  194  W.  1*7,  83  N.  W.  806 
(that  took  prodnoed  in  court  were  bnrelan' 
took);  ifuM.;  1886,  Peck  v.  Small,  35  Minn. 
4M  (InflBenea  of  a  peraon  in  the  communitT,  tx- 
daded);  IM7,  Lane  ».  Agric  Soc.,  67  id.  65, 
M  N.  W.  4M  (eOect  of  "  track-boltine  "  in  1 
ranniM  horae;  pnraoae of  naing  blioken) ;  Mo.: 
1878,  ^ernwB  V.  Shaehaa,  69  Mo.  323  (deptli 
of  a  qaaatity  of  atoae) ;  ffebr. :  1900,  Bee  Pnb. 
Ca  •.  World  Fob.  On.,  M  Nebr.  713,  82  N.  W. 
M  (importance  to  a  aewapMer  of  repntation  foi 
aol^ency,  ataUUty,  e»e.) j  If.  H.:  1899,  Little  ». 
Head  *  D.  Ca,  W  N.  H.  494, 43  Atl.  619  (tnffl. 
deaey  of  a  book  to  anataia  a  weieht) ;  S.  J.  1 
IBM.  Bergea  Ca  T.  (Ja  ».  Blim,  62  N.  J.  L.  410, 
41  AtL  887  (how  aa  aeeideot  ocenrred,  ex- 
;  N.  Y. :  1878,  King  >.  R.  Co.,  72  N.  Y. 


SOU 


60S  (whadmr  a  pkoe  of  iron  wan  crack  A ;  J. 
lowed  for  experta,  rafnaad  for  othersi ;  1879, 
Feopla*.  Maake.  78  M.  611  (whether  a  paper 
looked  like  waddiag  abot  f rem  a  gnn ;  nude- 
dded);  I8S4,  Paojde  v.  killer,  96  id.  411 
(whether  a  pietaie  waa  ofaacene,  excluded) ;  1888, 
CoDiaa  ».  R.  Oa,  IM  id.  943,  947,  16  N.  E.  50 
(which  of  two  angiaea  emitted  the  more  8parki) ; 
IMO,  Van  WyeUaa  «.  Brooklyn,  118  iil.  428, 24 
N.  B.  179  (tamriag  of  a  creek  br  pipe*,  ex- 
dnded) ;  18M,  Whmarit  r.  R  Co.,  'l49  id.  393, 
44  V.  B.  78  (atating  the  reanlta  of  an  arithmeti 
cal  calcnlatiea  that  oooM  have  been  made  bv  the 
Ooart,  held  not  Improper) ;  1897,  Flaudreu  r. 
Blkworth,  191  id.  473,  46  N.  E.  8.'i3  (tonnage 
of  the  hall  of  abarfa);  JV.  C:  1859.  State t>. 
Jaooba,  6  Joaee  L.  9M  (African  de*ceut) ;  Oh. .- 
1878,  Stambaagh  ».  Smith,  93  Oh.  8t.  594  (exitu 
enea of  eoal aaama);  Pa.i  1839,  KeeU  v.  Dick, 


|uiig| 


Ml»M-»r8]  MMCELLANEOUS  MATTEBa  ',„„ 

genendprindple.   The  foLwbg^Zl^^.'SsJj^H™^^^^ 

dox  moda  of  .pplyi,^  the  priJ^U^^^^:^!''  ^"""'"^  ^^  oth,. 

b.  difieaH^  if  not  topoMibl^  to  .mbody  1„  ^ '"i**jr^'JT**^y)  =  "  »  would 
trie™. .  daMriptiaB  of  lOl  tl«  .ppew^  whSt^kl .  „^  ,  '""fl  ""'•"*«^  ^'  ^ 
of  terror  to  gmti.  honw  un«octtrtom«dto  thf  Lm  /    'T*'*''''*'  P»l«  of  rtone.  »  »uro« 

rf  «.y  «itom  ebwiy  Md  fully  to  dlSiKnlw'""'/^''  *""'«•  •'"•»•  »««  ''ort 
«,««« tb.  fa.ti«,t  rf  f«»r  In  ;  S«r«,d  «.S W  S^  *1  "••  '***"•  *»'y  •»•  object 
J^a.pntlnon.c.«.ort.Xrno?;l-LX^'^^^^^^^^ 

im  1017,  aiiowMl  for  an  expert):  W  Vn  •  i  an 


fifth  Mnt  a  80c  *  Heit,  IM  rTsM  ia  5ri 
not  alwan  rMopiiiMl  •  penHW  m  oiriM/rS 
Deitroyer  Co,  tl  Tex.  131  (WSSir  .  S^^ 

nun, 33 id. 84r»l  »Sm 7 wiSthef. Lni??" 
a«rIoad«l  feU  brfow  ft  ,S  Wet  JidSlS^ 

8» id. S88, 97  ted. 4IS  (cluMeterctf  ore  aiiied)| 
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MORAL  CHARACTER  AMD  PROFESSIONAL  SKILL. 
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|19Mi  Lttrodaetoqr. 

L  Stotosy  ud  VrMMt  State  of 
th*  Lmt. 

m.  ExALAin*. 

ilNI.  Accoted's  Monl  ChMMtw. 
IMS.  WitiMH' ChwacMr. 

b.  Uhitbd  Statu. 
fltM.  M<RBlCliaiMtora(AoeHMl.alCoai- 


pbiaant  Ib  Bap*,  d  Deemiil  in  Homicide,  ud 
tbalik*. 

I  ISM.  Chwacttr  for  Cm,  Competence,  or 
Ptofwiknial  Skill,  m  FUtjr  or  WitneM. 

fuss.  WitBMt' Moral ChuKtar. 


2.  PoUoy  of  tiM  Rute. 

I I9M.  PoUey  o(  th»  Exeloiionanr  RnJe, 
tepadiaMd. 


§  1980.  introduotoiy.  In  1798,  at, the  trial  of  the  ardent  joung  Irish 
gentleman,  O'Connor,  on  the  charge  of  breach  of  parole,  a  galaxy  of  person- 
ages famous  in  history  were  called  to  testify  to  the  honor  and  uprightness  of 
the  accused.  One  after  another,  Erskine,  Fox,  Sheridan,  and  Orattan  were 
admitted  to  the  box,  to  express  their  personal  belief  in  the  integrity  of  their 
friend.*  In  1803,  at  the  trial  of  Captain  Despard,  one  of  the  witnesses  to 
character  was  the  battle-scarred  veteran  of  the  seas.  Lord  Nelson,  who,  on 
behalf  of  an  old  messmate,  testified,  not  to  any  reputation,  but  to  his  own 
belief  founded  on  long  personal  intimacy.* 

To-day  this  is  changed.  By  a  rule  which  is  almost  universal  (in  American 
courts,  at  least),  the  personal  knowledge  and  belief  of  the  witness  to  character  is 
rigorously  excluded,  and  the  community-reputation  is  all  that  will  be  listened 
t ).  The  policy  of  the  change  is  highly  questionable,  butdts  consideration 
may  be  deferred  for  a  moment  It  is  necessary  first  to  examine  the  history  of 
this  change  and  the  effects  it  has  left  upon  the  law  of  to-day.  Looking  at 
the  cases  first  in  England  and  then  in  the  United  States,  it  will  be  conveniew. 
to  take  up  separately  the  cases  of  a  defendant's  character  and  a  witness' 
character. 


*  1798,  O'Oonnoi'sTriia,  37  How.  St  Tr.  89 
(Thomaa  Srekuie :  "  I  feel  mywlf  not  only  en- 
titled bat  bonnd  upon  my  oath  to  wy,  in  the 
face  of  Qod  and  my  coant^,  as  a  British  gentle- 
man, which  is  the  best  thing  any  man  oan  be, 
that  he  is  incapable  in  my  judgment,  of  acting 
with  treachery  or  dapUoitv<to  anv  man,  bat  most 
of  all  to  those  for  whom  be  profesaea  friendship 
and  regwd"),  42  (Charles  James  Fox),  46 
(RichaM  Brinsley  Sheridan),  M  (Henry  Grattan), 
M  (Lord  John  BomsU). 


80M 


*  180S,  Despard's  Trial,  88  How.  St.  Tr.  m 
(Vice-Admiral  Lord  Tisooant  Nelson:  "W« 
went  on  the  Spanish  Uain  together,  we  slept 
many  ni^ts  together  in  oar  clothes  upon  the 
ground,  we  hare  measured  the  height  of  the 
enemy's  wall  together ;  .  .  .  I  formetl  the  high- 
est opinion  of  Colonel  Despard"),  461  (testi- 
mony of  Sir  Bvan  Nepean:  "Yon  will  stote 
your  opinion  of  him  fhrni  your  own  knowledge 
of  him  ;  that  ojrinion  I  understand  to  be  a  goM 
one,  so  bras  yoahaT* known  him >"   "Yu"). 
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1.  Bstorjr  aoA  rraMot  Stato  of  tte  Znr. 

a.  EXOLAITD. 

tampt  biiii  to  do  mob  a  fact";  Major  Lant-"  Mv  I-or,!  T  »..«:  iT  «    St^"  "'"**'* 

•inee  be  wa.  two  7«an  old,  and  ne^r^w'wm  Lt     J  ^'l^""*"  Mr.  Manon  erer 

mat  upriffhtDCM  aa  far  as  I  hiul  n^.T!  *     il        /•».•.•»>•  alwaya  behaved  with 

b.;ondbi^..Ha.  tbat  Ctu  ^^ntr^^  rhr'urr-^A'    t^^^^^^ 
knew;  I  nevar  heard  anythinz  to  ttie  oont«r.  »    V/  „  j     ^  •■  far  aa  I  erer 

Mr.H.io«mately:  "Haste  bl  aSlc^bl^erlT  mT/^  Gr^^  .worn;  he  knew 
" Hare  you  known  him  well  during  thtoS?  "    «  YeT-  I «.,  kI^  '•■■ "  "T  ^  ""•" 

«y^nera.]  an  opportuni.y\yo'^r;ti  Lr.  p^r^n^r  ^^ 

^r.  ^„„„on.  -r;*i!i.5^si?.n?KrySat '^^^^^^^  Ci- 
trus rrs:^^^L,r«.tt^^^^^^ 

kind,  or  eL  to  ba^tZ  T^u^  S  i^"  M^  yI°T'7  '***"'^  "^""^  »'  *»»• 
you  have  ob«rved  of  Mm  FMr  Tl  ani.ll  tw  t  il^*""  "'*'"'  =  "  ^~"'  '^l  *»* 
i.  your  opinion  of  hi.  ^ne«i  SJiS^r  ?  ^  .r„'T.S'^  •"^.^"*  °'  ''""•  '•"'* 
have  *Ho j;  of  him  is  thrt  ht  baa  S^a„  Ln  J  I.  ^  l^"*"  »»«J  heard  • ;  all  that  I 
ch«nt."  ..  From  what  tou  h.™^^J^^-  fu  ^i  "  honeat  dealer  with  me  a.  a  mer- 
Wm?"    "S  r«  a  ^nit  %         J"  ""^  ''"^"*  •*  ^8«'  ^hati.  your  opinion  of 

«  the  worirkTow^  bul^thi^  S^JTh'T^T  '^iT^'i  ^  '  "'"'"'  »""' 
Md  honeet  man."     '"'"*** "'"  dealings  with  me,  I  always  found  him  on  honorable 

1831  Lord  TentmUn,  C.  J.,  in  R.  v.  CoWi««,  2  State  Tr  k  a  780  »7a  •  ..  Th- 
«-^  for  a  g^tUmian  who  baa  known  Mr^.'many  l^uilT^r^J^S:;, 
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BOl  M  to  any  iadhridMl  or  partiaalur  aott.  .  .  .  Tm  tmy  uk  pafwna  who  hare  htn 
ioquatnUd  with  jom  whal  UmIt  optnloa  k  ol  your  ehwa^r  and  jout  vWwt  on  tubjecu 
MoiMotod  with  thU  pttblioattoa  " ;  thai  wItnaMM  tatlUj,  «.#.,"!  hat*  known  him  |i«r. 
aooally  for  tn  jmn,  aad  I  think  him  qoite  tho  rtraraa  ot  a  nan  Ukaly  to  incite  tim 
kboran  to  ovtraga." 

The  ooxutant  praetioe  in  the  State  Trials  illastrataa  thia,  in  the  earlier  c«n- 
toriea  >  aa  well  aa  in  the  1800a.* 

A  few  featnrea  of  thia  orthodox  practice  maj  now  be  noticed. 

i.  The  only  donbt  was  aa  to  whether  the  witneaa  mnst  atop  with  the  speci- 
fication of  abatraot  qnalitiea,  or  conld  go  on  to  speak  apecificallj  as  to  the 
defendant's  likelihood  to  commit  the  crime  in  qneation ;  i  $.  whether,  iust«ad 
of  merely  asking, "  Is  he  to  your  knowledge  a  man  of  peaceable  disposition  ?" 
the  further  inquiry  waa  allowable,  "  la  he  in  yoar  judgment  a  man  likely  to 
have  raised  a  disturbance  or  committed  an  act  of  violence  t "  The  latter  form 
of  queation,  aa  involTlng  an  opinicm  on  the  merita,  waa  excluded  in  1794,  in 
these  words : 

1704,  Egn,  L.  C.  J.,  in  Harif'a  TVio/,  ««pra :  "  I  hare  often  baard  it  pnt,  and  often 
hoard  it  objoeted  to.  It  is  oertainly  not  a  strictly  ragnlar  qneation.  Yoa  are  to  uk  liis 
general  eharaetar,  and  from  ttieuoe  the  jury  are  to  eonelode  whether  a  man  of  such  a 
eharaetor  would  eommit  snoh  an  oSanse.  At  tho  same  time,  in  Jostioe  to  the  question, 
I  must  say  I  hare  known  it  aakad  a  hnndrad  tiiaaa;  I  have  rmj  often  objected  to  it 
myself." 

On  the  other  hand,  in  1808,  thronghout  Davison's  Trial  (tupra),  Lord  Ellen- 
borough  sanctioned  that  form  of  question,  under  the  following  ruling :  "  The 
correct  inquiry  is  as  to  the  general  character  of  the  accused,  and  whether  the 
witness  thinks  him  likely  to  be  guilty  of  the  offense  charged  in  the  informs- 
iion."  The  truth  is  that  Lord  EUenborough's  form  of  question  had  always 
been  an  orthodox  one,  and  it  waa  only  towards  the  end  of  the  century  that 
the  unfounded  doubt  arose.' 

*■  1088,  Feraley't  Trid,  U  Hew.  St.  Tr.  406, 
4S6  ;  l«»e,  Sir  John  Freind'e  Trial,  IS  id.  40, 
41,  42,  4S ;  1696,  Lowick's  Trial.  iK  Ml,  289 ; 
1696.  Bntlar'a  Trial,  lb.  1360,  1261  ;  1703, 
SwMidien'a  Trial,  14  id.  680.  600;  1704,  De- 
new'a  Trial,  ib.  931,  9S3 ;  1710,  WiUia'  Trial,  16 
id.  6S0,  688 :  1739,  Bugglnit'  Trial,  17  id.  849- 
854  :  Acton'a  Trial,  ibT  600  ;  1741,  Oaptain 
Goodere't  Trial,  ib.  1061-1068 ;  Whitest  Trial, 
ib.  1088 ;  1753,  UaTfhfn  TrU,  19  id.  736 ; 
1768,  Bamaitl't  Trial,  ib.  888,  884,  886,  887, 
888,  840,  841 ;  1764,  Canning'*  Trial,  ib.  467, 
604.  591 ;  1778,  Fabrigaa  v.  Hos^n,  30  id.  94 ; 
1776,  Fowke'i  Trial,  id.  1184  ;  1780,  Anon., 
McNally**  Eridsnec,  828 ;  1788,  Dean  of  St 
Aaaph'i  Trial.  31  How.  St.  Tr.  988,  938  ;  1788, 
Bembridge's  Trial,  32  id.  66,  67  ;  1798.  Sheare't 
Trial,  37  id.  828,  363 ;  Brme'i  Trial,  ib.  604. 

•  1808,  Wall's  Trial,  28  How.  St.  Tr.  187 ; 
1808,  MacfarUne'ii  TriiO/ib.  805  ;  1808,  Hedge's 
Trial,  ib.  1403,  1408  ;  Keamev'f  Trial,  ib.  745 ; 
Byme'i  Trial,  ib.  830 :  Killtn^i  Trial,  ib.  1087, 
1088 ;  Doran's  Trial,  ib.  1067 ;  Donnelly's  Trial, 
ib.  1091 ;  Melnteeh's  Trial,  ib.   1386,  1887 ; 


b's  Trial,  ib.  1364 :  Redmond's  Trial,  ik 
1806, 1807 ;  1804,  Cobbett's  Trial,  29  id.  45, 4S ; 
1805,  Pieton's  Trial.  80  id.  259 ;  1807,  Draperi 
Trial,  lb.  1017-1018 ;  1817,  Tamer'a  Trial,  32  id. 
1068:  Wsi(ditB>aa'a  Trial,  ib  1382;  1839,  B. 
».  Collins,  i  State  Tr.  n.  s.  1149,  1170.  1174; 
B.  «  Lorett,  ib  1177,  1185 ;  1889,  R.  v.  Frost, 
4  id.  86,  214,  870 ;  1848,  H.  v.  O'Connor,  ib. 
085,  1161  ("  from  tout  knowledge  of  me  for 
sight  yesrs,  do  yon  think  1  woold  do  anything 
eucnlated  to  lead  to  a  breach  of  the  peace 
tbrosjdi  any  pecnniary  motire  t") ;  1848,  R.  v. 
TamM,  6  id.  728,  759  ;  1848,  B.  v.  Diitfy,  7  id. 
795,  938;  1848,  B.  *.  DowUng,  ib.  382,  4M; 
1848,  B.  *.  O'Oonnell,  ib.  637,  698  ("  What  in 
yonr  opinion  is  his  eharacter  for  peaoeruliieu 
and  good  behaTior  f "  "  I  haye  always  believed 
him  to  be  a  peaoeftil  and  well-behaved  man  "). 
*  A*  the  fdlowing  caees  show :  1683,  Ward's 
Trial,  9  How.  St.  Tr.  399,  830  (perjury ;  "  Do 
yon  think  he  would  fonwesr  himself  > ") ;  1696, 
Batter's  Trial,  18  id.  1260,  1261  ("Whether 
yon  think  she  wonid  be  guilty  of  such  s  for- 
gery!"   "  I  cannot  belisTeshswoald");  1704, 


*  «m 


H  l»«0-lie«]      OPWIOK  OF  CHABACTK8  OB  SKILL.  f  |Mi 

d  Tl»  doetafae  that  particuhr  »eU  ooald  not  be  ipoken  of  hud  t«t  etrly 
ton  ««adjt*i  far  tMtimony  to  .  witnW  chmctw  •  but  w..  not  thin  fnl  J 

Hi*  ,^i  l!fi^i^  ***u'  '••'«'>•»»••  oJ»«cter.»«p«,i.lly  tor  t«itin.oLy 
deUJing  hi.  good  d«»di(M  th.  .bore  qoototion.  .how)«Vnd  hi.  the  judkS 
.»de.vor  U,.nfo«e  thi.  pwhibition  th.t  hM  «,nietim«  been  mi.«ndm^ 
M  d«ct«i  to  the  p«.ent  .ubject.  -  with  which,  of  cou«e.  it  hM  nothS^ 

d.  The  hedUUon.  if  wj,  ww  m  to  woeiring  lepnution.  .nd  not  m  to 
person^  «n*»*Wge.--M  i.  Men  clearly  in  the  quoUUon  from  O'Connor'. 
Tr«  ,•  «nd  1.  diMnnible  tim>  in  Hwd/.  wd  Hedge'.  Tri.1..*  The  witacL 
~°*^"!tl2?'  *"",  ?^"^  knowledge  done,  ud  often  (though  Icm  fw 
qnent  y)  from  pereond  knowledge  plu.  reputation ;  but  to  .peak  Zm  repuU^ 
taon  alone  i.  regarded  in  the  1700.  a.  improper »    On  tM.  point  the  law 

iw  1 11^  K       '"'^^  "?«»•««»».  «"i  not  perwnal  acquaintonSe.  that 
could  be  attended  by  any  .u.picion  of  it.  orthodoxy. 

«  The  term  "character-  wa.  normaUy  applied  to  the  actual  qualitie..  and 
not  to  U.e  community.  e.timate  of  the«  qualitie..-  a.  the  preling  q^oS^ 

T  "i  r;i.  ^T"""'  ?•  .**""  "^'^"^  «'""«'*«'  "  'hile  it  was  .7metime. 
•pphed  to  the  latU^  to  d|-.t«.g«i.h  it  from  the  former  when  .poken  of  aUhl 

7^  ^TJZ      °r*^'  ^^  '^'''^  "^>'  "^  "J-"  and  commonly   pi 
phed  to  the  former  alone. -e.peci.lly  either  to  make  the  second  distinction 

t  'T^^'  ^.**',^^»8«»'»  («•  »  «.  ««i'ra)  the  « general "  trait,  themselve. 
from  the  particular  "  act.  in.tancing  them.  Thi.  ktter  meaning  (i  ,  IZ 
.ral  d«po«ibon  a.  oppo«Hl  to  the  inadmiwible  particular  acts  fhowinfi?) 
«em8  to  have  b|Nm  the  original  and  natural  .ource  of  tiie  phrase  and  the 
orthodox  Wl'c.tion  of  it  Thi.  point,  importimt  in  clearing  up  obsJStil 
18  made  evident  by  the  following  pawage:"  '-cunues, 

dJS; /^^^»:.*l?'liL'^'  *"'  '^"  •«««^»*»bl.  f«t.  being  off«^  to 
M      J,  »  witoMj,  he  was  stopped,  on  objaokion  j  L.  C.  J.  PrM  (to  oounLn  ^M? 

ojjnm  For  MU»t ««re  to  b. .Uow«l, it wouM  be impcible ior a bmu.  to  diwd hta^ 
«K.  Yo..r,notte««ninstoths;«rtfcW«rytef.to^tl..«pat.tio^o?„yit 
W'i  Trul,  U  Id.  Ml,  MS  (mnrder  ;  to  de- 
fcirf.n^»  witae*!  "Do  yo«  think  b^  wo^ 
hire  been  guilty  of  m  UMMiMtioB  f "  "  No. 
Weed  I  fo  nop!  17M.  BiAop  AtterbnTT^ 
Tn.1  16  id  m  673  (Alwander  Pop^  tS.! 
««»/!ed  on  lui  OdrMoy  tnuUtion,  w  ctllri 

IaS".  V  .T^  '  *»**  chancter  and  wu 
Mked  whetlier  be  lupwtwi  the  Bidiop  wm 
ra((«(fcd  m  soch  nwtten  m  wen  hdd  to  hto 

W.  »32  ('■  Do  yon  thintc  him  llltaly  t^  be  .  i,„ 
to  .nr  "P  "dltionr  "Uf  fhm  it  J  I  thiS 
hiin  one  of  the  Urit  that  wonid  qnell  it ") ;  17W. 

1881,  R.  r  Cobhrtt,  S  State  TV.  u.  a.  78»;  876 
^*'7''y,t^»  the  deiteidaBt  waa  not  "VkAj 
to  incite  the  Uboma  to  o«tn^  ").  ' 


«  AnU,  H  «7»,  M7. 
■  AnU,  1 194. 

•  AnU,  I IM. 

a  J?'^l^*'>«V«*«U<>»»nextenaninfefi»r* 

•  Qnoted/>oi<,  1 1»82.  — -•-8."^™. 

•  Qnotad  ante,  thia  aection. 

«r  •?Mo'"r'^.*""PT  ••*»  *•  qnotaUon 
jw*.  I  IMS,  for  w<tneaa'  charaeter. 
»  .<<»(«,  I  If  io. 

ambignitiea  tM  j)hra«e    "general   chaiacter" 
had,  "character  "^ meant  juat  what  it  eeema  to 

1^'^'    .    .  KJ?.*''*'  *•  "id  ••  to  thia  diatinc- 
tion,  anU,  1 1808. 

**  lulica  are  uaed  to  elucidate  the  empbaaia. 


'■  9. 


tLJ 


IIMI 


OPimOV  BULB. 


(CiUF.  LXVII 


it'v  I 


MM,  bal  miif  h  gtrnml  yw  w*  to  Mk  wImI  hto  dUraMr  mtd  rytufaw  b.  .  .  .  Yoq 

kSOWi  If  iMfV  09  My  OQ|MikNI  to  Wtti  to  MS  ^fWnM  #MI^0ill^|  M  Mn  MMWCT  tlu»m  ■ 

k«l  if  ohjtitloM  MW  gwfcd  M  yXiirfw  cAarfw  of  Ma  Mag  »  boM,  m  infMnoui,  tna 
M  ffl  BM,  Dol  hkTiiW  a^  MtiM  ol  tiiit,  tt  !•  iaponlbto  for  IOm  to  Miii4  kimmll."  >« 


Whan  it  is  fenumband  that  up  td  this  tinw  nobodj  qoMtioned  the  pre 
priaty  of  odling  for  ptnoul  knowledge  m  to  aotoal  ohancter,  it  will  easily 
be  Men  tlut  "gnufl  ohenoter"  eonld  nanaUy  mean  only  one  thing,  viz.: 
the  geneml  or  abetrMt  tmit  m  dietingaiebed  frooi  pnrticuUr  inatanceK  of  it. 

We  are  now  in  a  poaition  to  andentand  the  lenArk  of  Lord  Ellenborough, 
C  Jn  in  JonM*  Trial :  >*  "  It  ia  reputation ;  it  ia  not  what  a  peraon  knowi." 
Thia  WH  called  forth  by  the  peraiatent  attempt  of  oonnael  to  bring  out 
particular  (acta  showing  bonMty,  in  Tiolaticm  of  the  abore  rule.  The  remark 
ia  easily  interpreted  in  that  seuM  in  the  light  of  the  Mme  judge's  clear 
opinion  and  practice  in  Davison's  Trial,"  in  the  preceding  year,  when  he 
fraely  allowed  the  witnessM  to  spMk  from  personal  knowledge  only,  and 
distinctly  sanctioned  the  question  "whether  he  thinks  him  likely  to  \» 
guilty  of  the  offence  charged"  and  there  used  the  term  "general  character" 
simply  u  distinguished  from  particular  acta.  But  the  isolated  phnue  above 
in  Jones'  Trial  somehow  caught  the  attention  of  modem  trMtiae-writers,  and, 
being  misunderstood,  hM  proved  aigrMt  stumbling-block;  for  example, in 
the  argument  of  couumI  in  R  v.  Bowton,*'  where  Mr.  Taylor  truly  said: 
"There  is  only  one  judicial  authority  to  exclude  indiTidual  opinion,  and  that 
ia  what  Lord  Ellenborough  said  in  R  v.  Jones  " ;  and  that,  he  might  liave 
added,  wu  really  no  authority  if  rightly  understood. 

/.  The  practice  and  the  rule  in  England  to  the  middle  of  the  1800s  are 
thus  plain.  The  statements  of  the  early  and  classical  writers  (all  writing 
from  experience  at  the  bar)  are  equally  clear  when  we  understand  the 
UMge  of  the  term  "  character "  in  thia  connection.'*  That  personal  belief, 
estimate,  opinion,  or  knowledge  —  under  whatever  name  —  was  proper  and 
unquestionable  testimony  to  character  seems  clear  enough  as  the  law  and  the 
practice  throughout  this  whole  period. 

g.  In  1865  came  the  decision  in  R  v.  Bowton,**  surprising  the  profession,* 
and  ignoring  the  long  record  of  precedenta."  The  effect  of  R  v.  Rowton  is 
to  exclude  testimony  founded  exclusively  on  perscmal  knowledge,  and  to  re- 
quire the  question  in  form  to  be  directed  to  reputation  alone.  The  ruling, 
it  aeems,  is  seldom  acted  on  in  practice.'* 


M  So  alio :  1780,  Mukall'i  Trial,  91  id.  667 ; 
1817,  R.  •■  WatMw,  3  SUrk.  149 ;  18S1,  B.  *. 
Cobbett,  3  State  Tr.  H.  ».  789,  878. 

u  81  How.  St  Tr.  810  (1809). 

**  Qaotcd  ntpra,  in  thia  Motion. 

»  /M  (186S),  1 1983. 

u  1801,  FMka,  EvidMHK,  9d  (d..  8 ;  1803, 
MoNally,  Evidenee,  88«:  1814.  Pi>ilUp{w,  Evi- 
dence, lit  ed.,  73, 108 ;  1634,  Starkie,  Evidenoe, 
Itt  ed.,  II,  866. 

u  Lelgl)  «  C.  630,  10  Ooi  Cr.  36,  with  two 
Jadgee  diMentii^. 


saw 


■*  Bm  tke  maarira  of  Mr.  J.  Stq>hen,  in  Mi 
Didwt  of  Evidenoe  8d  ed..  Note  XXV. 

"  The  epiaioB  of  Oockbnrn,  C.  J.,  for  th« 
mrfority,  doei  not  dto  a  tingle  precedent  in  iti 
tvm  or  dieeoM  Um  qoattion  of  policy,  aad  even 
admit*  that  "  tho  atnet  rale  i«  often  excee<led  ia 
piactioe,"  and  the  oondoiion  leems  to  hare  been 
raaelied  in  a  doctrinaire  bthion,  by  attributing 
a  aappoead  meaning  to  "character,"  which, u 
above  tliown,  it  doM  not  liave.  The  complete- 
neaa  of  the  hiatorica)  mieanderstanding  in  the 
mind  of  the  banwd  hot  dogmatic  Chief  JutiM 


H  im-imi  ovunoit  to  ohabaotii. 


il  good.  tiMt  h.  «%hl  hat,  «b«lS  «J  12.^,1^' ^f"*^  P»""**  'Wrth 

bit  t.  whU  i.  M»5Z.  of  o*h«?i  to  hJijSl^I.*^  ii'-  ^^''  -P'"''"  «% 
inMer  ehiUMlw."  ^^  ''**^  '"^^  «  **«■  wlU  giw  hia  rnUwr  » 

17M,  (rCtmm'$  TWn/.  87  How.  St  Tr  M-  w.    n.i> 
wito-.,  B«l  of  Mol«]  know  JJ^  2'»£*ii  3tlLl^  ^  ''^'P  C«>» 

l)rtton'.d«.,».,|,|,„B,b^„*77!l:     *^^^  «U  ho  know,  of 

.^wh«.w.»n«.«^.,aono.'knowti?lJK.trJ;l 


??5^;g«?.«-ss3 


J^;^«    •*  ??Sf^  ***h  »»•  PI3K 

m  of  dtitkmis  "Ko  om  has  anr  K— Zi  li?    "  "n  !"■"■"  ■  oommi 

maltVi^^  5? *"'«*  *^  i»««««,  to  jT 


^AowiD,  how  th.  pmon  rtMda  ta  tS«5 

S^in?  ^j"*  ••«««"«  for  honwty.  «S 
<M  ipecM  or«TidMiM  matt  eomiBaBU  nlMb^j 

2^1 


— ^ 


IINI 


OPOriOH  BUUL 


[CiAr.  LXVll 


"  I  MimU  thtl 
.  .  I  take  It  to  U  |*T(rciij 
Mlir,  to  Ny  tluU  it  •mtiuuti 

tt  uuAku,  M  miHt  ix-  tbat 

Uyoad  Ui  tmu  kiMmMgt,  una  iIm 
'     «Mf*>"    Mr.  JaMko  AwVrr 
kt  kaav  Mlkinf  kbout  tli« 
pwMMa  kMwMga."    Mr.  Jiu. 


UwM  a^rf.  Wlwt  Iw  yw  IwtiJ  «l  lito  iinliMiii  ?»» 

lMMfMJ««MMlk««fMMMa(MyPW«IW>WiM».     »rt 

•tow  UMt  U  b  M  oh|Mlln  to  tUt  MM»  to  M  WMii^  '  " 
Mljr  to  iMMiiV  I  Smmm  wkM  MM  toM  glfw  tka 
wUrii  te  kM  hMTi  fM«  •llMn.fDr  II  wton^t  _, — 
qMatfM  to  iMMnnr  put  to  M  MiMl  bqpoii4  lito  •«•  ks 
"DM  jM  cm  kMT  Uwl  Mkid  wkM  tka  wlta«t  mM 

p«MaT"     Mr.  JwUmITmII'  "UtoWlkalMMdMltoptniHWM-w.ag..        air.jw. 

ttMlMTVNM;  "Tkcqamtoa  It  aiwajra  prt  to  tUiwagri  !>»  ]rM  kMw  Um  «Ui>*Mr 
Tm.    TkM,wki»4»|«ika««ofkiaT"    Mr.  IMtot/ -ItlttoyAitytoaeqttiMc.'- 
Thit  WM  tiM  MtabUabad  pnetiM  of  Uw  ITOOi*  m  wdl  m  of  the  1800t.> 
Bom*  thingi  an  oImt  fiom  Umm  pfMedtots: 

«.  Tbo  ttms  "ehwaeUr"  uid  "gnionl  obarMter"  ut  oaod  more  or  leu 
fltxiblj.  bot'do  M<  havt  «B  orthodox  nwuiing  of  « lopaUtkm.*  What  liu 
bMo  Mid  (AiO*.  I  1981.  •).  MppliM  oqwdly  to  tbo  taroM  u  bon  used.  More. 
over,  npatatkm  aloiM,  m  O'Ooonor't  Trial  ibows,  wis  not  regirdud  u 
■af&oient;  ptn(»al  knowltdga  was  tlM  fandamontal  i«qaii«m«nt* 


•f  a  witaMi,  ]rM  aia  ptmUtod  to  iill  oth«r 
witaMMi  who  k»ow  biia,  tad  to  uk  thrm  thia 
(MMial  q«Mlio«,  WoaU  jroa  Mter*  nui-h  a  nmii 
■BOB  Mo  oatk  I .  .  .  Aa  ao  bmb  U  to  Iw  iwr- 
aittad  to  iloatToy  a  wha««'  cbanrter  without 
kaWaf  groaada  to  atato  why  Iw  tbink»  him  un- 
wafthv  of  orMUt,  yoa  May  uk  bini  hia  mram  of 
kaawMM  aad  hla  namu  of  disbelief") ;  im, 
Tkiatkwood't  Trial,  M  Bow.  St  Tr  812 ;  th- 
Tidaoa'a  Trial,  lit.  1440,  1441 ;  1824.  May  r. 
Btow%  •  B.  4  0.  IM,  Bayky,  J.  ("  Wheu  tb< 
aiatUt  of  a  witaaai  ia  oMaetad  to,  g«ii«nl  c«i. 
daooa  tliat  ka  ia  not  to  ba  btlitTed  rni  otth  it 
admiaribU :  hat  apacite  aridaBca  of  thit  >t  ioim 
arriod  Im  Bad  aem«itl«d  a  partlculnr  crime  ia 
Bot  adadaribia")  t  1*10.  E.  ».  BUi>hatn.  4  ('.  4 
P.  Wl;  Oarraw,  B.  (rapodiatlBg  the  auftK»tioii 
tiiat  a  ebaraatar-witaaaa  Moal  i»Te  heard  the 
impaaehad  witaoaa  aaaadBod  oo  <wth  at  leaat 
OBOai  "  Yoa  hava  known  kirn  three  yean ;  hate 
yoa  Miek  a  kaowMg*  of  kin  genent  clmraittsr 


•  1741,  AnatilM'a  Trial,  17  Haw.  M.  Tr. 
UM  t  1744,  ■ariof  Ai^aaw'aTrial,  IS  id.  171. 
rsj  1754,  OaaalM**  fttair  1»  U.  •••.••«  t, 
17»7.  Oarty-a  TH?*!  a  M3t  17M.  Boad'a* 
Trial  r  id.  saoiiM.  •••,•••. 

•  1M2.  wS'aTrial.  M  id.  149;  IWt,  E  •■ 
TWyhir.  oitad  la  MeVally,  Ividanaa,  Ml,  par 
Bollar,  i.  ("awMri^  tkit  htm  wkat  thay  kad 
otoarvad  to  kia  aoavaiaatioB  aad  BMaaan  tkay 
«o«ldBottoUavakiaiaaoalk"l|  ISOI,  Mawm 
t.  Hartaiak.  4  Bsii.  m  Lard  Ktayoa,  a  J. 
("Ha  waa  aritad  aa  to  kia  kwMTladia  af  L.  aad 
whatkar  ka  wodd  briiava  klai  o«  oatk  ^ :  1M4. 
Carloa  a.  Break.  10  Vaa.  Jr.  49.  Lord  Bdea, 
L.  a  ("whaitor  ka  wvM  kaiiara  that  aiia 
■BOB  Ida  oath  ")  s  1MB,  B.  a.  Badtp.  Paaka  Add. 
Oka  Ml,  Uwrwa%  J.  {"\tr  fMaral  artdMMa  of 
jamaa  wka  wara  aeaMtaiad  witk  Ua  «  to 
Srir  btliaf  af  kk  mUbiUty  ob  oatk");  ISOt, 
MeDJBOoah'a  Trial.  MHow.  M.  Tr.  M:  Tka 
ThradM?  Trial*,  ib.  ai4 :  1801,  Pietoa'a  Trial. 
IK  U»:  18U.  nwBar,  V.  O..  la  Watawra  ». 

DMiiaaoa,  t  Tatb  *  B.  Mt  ("Tka  oaly  propar     that.  IVoib  wkat  yo«  kaew  of  kim,  it  is  iiiipi 
anaatioB.  aa  Mr.  Oeaka  kw  ohaarfad.  ia  whothar     Ua  rftplaeatkakaat  laHanooon  the  tnithof 
JOMwitaMaliwartkyaf  tollarBpaBkiaeatk'7;     atatoaMBttkatkaaMy  niaka?"  "  Vea");  18S3, 
1114.  Aaon..  t  Taii.  k  E  M  (w  aSdarit  dia-     R.  a.  Hmbp,  B  id.  4M.   Dmrntn,  L.  r  1. 
eiaditiaii  by  pMrtia«lar  tMta  waa  takaa  off  tha     (tho  qaaatioa  "  whothar  tixm  having  hrani  Mr. 

Ma ;BidoB.irC.!  "You  aayaak.  whatkar  tka     '^ 

witBOM  ia  to  to  toUarad  apa«  kb  aatk ;  wklek 
is  tka  oeem  at  kw,  not  going  to  partienlar 
toota")!  1S17,  B.  9.  Watson,  S  Btarii.  164,  M 
How.  St.  Tr.  4M  (Abbott,  3. :  "Tho  aaaal 
qiMstlon  pat  for  tha  porpoas  of  diaeraditing  tha 
tastinieny  of  a  witatsa  isb  Woold  yoa  bsUara 
that  witaaaa  npoa  hia  oath!"  Baylry,  J.; 
"Tha  witaaaMa  may  stOa  that  ha  ia  not  a  man 
to  to  bdiarad  npon  hia  oath*');  1817.  a  a. 
Clarke,  3  Stark.  941,  Holreyd.  J.  (altar  diaorsd. 
iting  aridanoa  of  impristnunaBt.  tha  saparintand- 
ant  of  tha  House  of  Bafhae  waa  allowed  to  apeak 
to  tha  witaeee'  good  ebaiactar  while  there); 
1817.  Sharp  «.  Seoging,  Hdt  K.  P.  Ml,  Oibfaa, 
0.  J.  ("  Whan  yoa  eadaarDr  to  destroy  tha  credit 


aad  coadnet  that  yoa  eaa  consoieDtianoly  aar 

■"   ■   *  '   ■         '  * iwaJ. 

'anjr 


i.  giro  falsa  aridaBee  oa  the  trial  of  a  fomief 
eaaae,  to  eoasidersd  that  his  testimony  could  he 
rslisil  OB,"  waa  exelnded,  and  the  queiitioii  al- 
lowed :  "  From  what  you  know  of  tiii-  cenenl 
charaeter  of  Ur.  J.,  woaM  yoa  believe  him  on 
oatk"):  1838,  R.  a.  Miehda,  ib.  600,  Parke.  J. 
(whether  the  aritnessee  in  oaeatiou  were  "of 
reiT  Had  eharsoter"  and  whether  "he  woakl 
toltsra  tboae  prisons  on  their  oaths";  id- 
lowed)  ;  1848.  B  a.  Tisaineton,  1  Cox  Cr.  4S, 
AMagcr.  0.  a.  mmU*;  1848,  B.  v.  DulTy,  7 
Stote  Tr.  ir.  a.  79S,  887. 

*  The  following  pasaagas  show  thin  aa  the 

historiealstartiag-point:  1884,  RoapweU'ii  Trial, 

10  How.  St  Tr.  147,  980  C'Do  job  know  thu 

ofyovrowakBowMipt    For  ws  must  not  beat 
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llMt 

"d  thiU  th.  thinly  I^i  i  .J^Lr''i"«  If  *»  **?»  '•I-  <««»ibU.ty. 
10  employ  hi.  kn^Wg,  of  uT-^L^- ij!!!^  •*'?•"  T"  •"«*•«« 

u«  Court  with  nh^  n-BuUiSrrLiSr^''  ■"'*  *"  '•j^  *»  ^'*"» 

would  bdiT,  th.  otht  .SmSb*   ^rS^t  t^f"  'V  ^'^''•'  ••• 
WM  waoMd  that  tb«  witOM.  «^-  #Jr    *"P^'  ">*»«  here  i.  that  it 

with  ti»  »«,••  ii  o/uJqSuSi  rfwK  1^  "?\™'*?  •'•""''^  «*••» 
qMlity  of  cwdibi%  upon«,th  ^•'  **•  "^'^  ^'"^^  **»•  •P*'"^" 

rfun  q«ot«I  ia  thUooTnt^  ^Ld  -  ?^. »— ^  '"^  ^»^«.^  •« 

<rf  -4»t.tioa.-  but  oT«SL  trS^J*^"??  "'"'T'*''''  "^  *"  *»»  -»- 
tic«l.r\ct.  end  from  tS  eJtdJTilwr'?^.?^,? ^'^"«"^*^  ''«»  P"'- 
.  collation  of  the^tlmlntrS^Lw  -J.f  '^^'L'"''-    ^^  ^  •'«"°  ^X 

of  h«  genial  qudiKliTv^  f^  LT  «umot  .««n.t  .  witneM  .peek 
fnn  •gi;»l  chl^.?^.^  l^i:  ^^^P"*'"  »h«  »W  employed  the 

^;zr'  .no.i.de.'Cf.r^X:x:ti  ;:.t;^r^ 


for 


.  Il''  "••»'«>«»  «•*,  I  na. 

•  Thi.  form  »|>pMri  m  mHt  h  17m    »» 

'  1814,  PWUipp,,   «tM«m;  irtrf     ](M. 

S888 


omilt  of  .  witB«i  urn,  b,'  top^ei^J     ' 


powl  .»id«,oe  tb.t  hJ  J.  wH  S?t;  b."  o? 
^wd  opoB  «tb.  bot  DO  .»ld«i*e.n  b.  ri  *n 
qnettioii  to  be  pat  to  a  witaatt  for  tb«  tmnloU 
^tn«w  k,  wbethw  h«  cauU  brikn  him  »■*« 


up  wbieh  wa  now  b«ra. 
*  OitadMA^IlML 


P^-i^ 


ffi 
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traditional  tue  of  personal  knowledge  still  obtains,  both  in  practice  ">  and  in 

b.    UMRIO  STATE& 

In  this  country  the  ortiiodox  mle  has  been  widely  departed  from,  in  both 
branches ;  though  the  tendency  is  just  the  opposite  of  that  in  England ;  i  e. 
the  departure  is  more  marked  in  the  case  of  a  witness'  character. 

§  1983.  Moral  Oteraeter  of  Aoooaed.  a<  Oomplaliuuit  In  Rap*,  of  DeoeaMd 
la  HtMHlffH*.  and  the  liko.  In  the  application  of  the  rule  to  a  party  (or 
quasi-party)  in  a  criminal  case,  the  matter  has  not  received  adjudication  as 
generally  as  might  be  supposed ;  but  so  far  as  decisions  have  dealt  with  it, 
reputation  is  in  the  majority  of  jurisdictions  made  the  exclusive  mode  of 
proof.^    Apparently  the  result  has  been  reached  by  accepting  the  analogy  of 


*•  1888,  Stephen,  Hi«t  Crim.  Urn,  I.  487 : 
"  [The  witneee]  nuy,  howerer,  be  impewihtid  by 
witneaee*  who  will  iwear  in  general  terms  that 
he  U  not  worthy  of  oradit  on  oath." 

u  1867,  R.  V.  Brown,  10  Cox  Cr.  458,  before 
fire  judges ;  the  qaestion  whether  the  witneeses 
"would  beliere  the  witneeses  for  the  raosecntion 
upon  their  oaths,"  was  held  proper,  B.  ».  Bow- 
ton  not  being  held  to  exclude  it ;  Kelly,  C.  B. : 
"The  praetioe  now  called  in  qnestioa  has  eziitM) 
for  centariM,  and  all  of  nt  hare  knowledge  of  it 
■o  far  as  oar  experience  goes.  The  qaestion 
teserred  as  to  it  ought  not  therefore  to  be 
argued  at  all."  The  aignment,  baaed  on  B  v. 
Bowton  and  PhiUips  ».  Kingfield,  fad,  wss 
speeiAcally  directed  uainst  any  use  of  the  wit' lesa 
personal  opinion.  Martin,  B.,  >  >werer,  while 
l^eoting  tne  aigameut  emphatically,  quoted  aa 
accurate  a  passage  from  Taylor  on  Eridenee, 
1 18S4,  declaring  the  regular  mode  of  qoestion 
to  be,  "  whether  he  knows  his  aeneral  reputa- 
tion, what  that  reputotion  ia,  and  whether  from 
■ach  knowledge  he  would  beliere  him  on  hia 
oath."  This  was  not  the  form  oaed  in  the  case 
in  hand ;  and  ret  the  failure  of  Martin,  B.,  to 
perceive  any  matinction  detiaeU  greatly  from 
the  force  of  the  ruling. 

^  In  the  following  list  are  also  included  casM 
dealing  with  the  moral  character  of  a  eomjplaSa^ 
tuU  i»  rapt  and  a  dfttami  in  homieidt ;  the  dia- 


"not  the  most  satisfaetoiy  method  of  pronng 
a  previons  good  reputation  ") ;  1893,  Penple  r. 
Sanionset,  »7  id.  448,  4S0,  32  Pac.  520  ("chute 
character"  of  raosecutriz  in  seduction  proved 
by  one  who  had  "  never  known  of  any  improper 
conduct  on  her  part") ;  1897,  People  v.  Wade, 
118  id.  67S,  60  Pac  842  (chaste  character  of  nedac- 
tion-proaeeatriz  ;  penonal  opiuion  ol  the  head 
of  a  family  in  which  she  lived,  received) ;  1820, 
Hoamer,  C.  J.,  in  Stowe  v.  Converse,  3  Conn. 
848  (to  lebnt  a  charge  of  infidelitv,  admitting  a 
" uniform  profession,  conduct,  and  convenatioD 
from  bis  yoath  up  ") ;  18M,  State  v.  Jerome,  33 
lu.  ;3S,  ."i"**  (the  defep''.»nt's  character  for  chas- 
tity being  in  .'^sai>  questions  were  allowe<)  as  to 
the  extent  of  Um  witness'  persoosl  aiMiimintaDce 
with  die  defendant,  inasmuch  as  "there  miut 
be  a  great  dilTeienee  between  the  opinion  of  a 
next-door  neighbor  and  that  of  a  distant  ac- 
quaintance"); 1900,  State  V.  Briscoe,  3  Pen. 
Del.  7,  SO  Atl.  271  (larceny ;  penonal  knowl- 
edge of  defendant'a  character,  based  on  boainfaa 
dealings,  excluded) ;  1888,  Stamper  r.  Giiffin, 
12  Oa.  463,  466  (pmonal  knowledge  uaed ;  no 
question  tlised);  1882,  Hirschman  v.  People, 
101  111.  668, 674  (personal  knowledge  excluded) ; 
1891,  Bowlua  •.  Stats,  130  Ind.  227,  230,  28 
N.  B.  1116  (in  ahowing  the  deceased'*  character, 
as  aflenting  the  issue  of  jelf-defence,  personal 
knowledge  of  the  defendant  ii  a  proper  souict) ; 


tuU  i*  rapt  ana  a  iwnema  »i»  lumuaaa  ;  ine  ais-     anowieage  ui  mo  uorauuaui,  ••  »  ^<m\^i  =vuiv<:;  , 
tinction  being  practicable  between  moral  ttaita     1886,  State  ».  Sterratt,  68  Is.  76,  78,  25  N.  W. 


of  ail  each  peiaons,  on  the  one  hand,  and  the 
moral  trait  of  veracity  in  a  witneaa,  on  the  other 
hand ;  there  ahould  of  coune  be  no  diatinction 
in  principle.  Where  not  otherwise  noted,  the 
character  involved  in  the  following  rulings  is 
that  of  an  aceosed :  1886,  Jackson  v.  State,  78 
Als.  472  (personal  knowledge  excluded) ;  1888, 
Hussey  ».  State,  87  id.  183,  6  Sa  400  (same) ; 
1889,  Holmes  v.  State,  88  id.  26,  29,  7  So.  193 
(excluded  where  the  witness  had  known  the  de- 
fendant for  only  two  years  and  not  intimately) ; 
1889,  Moulton  v.  State,  ib.  116,  118,  6  So.  758 
(only  reputation  admissible) ;  1879,  People  n. 
Casey,  63  Cal.  361  (testimony  of  long  personal 
acquaintance  ;  "during  that  time  his  charaeter 
has  always  been  that  M  a  quiet,  peaceable  citi- 
■en  ;  I  never  knew  of  his  having  anv  other  diffl- 
colty " :  this  waa  referred  to  by  the  Court  as 


986  (personal  knowledge  allowed) ;  1885,  Sute 
».  Cross,  ib.  180, 196, 26  N.  W.  62  (same) ;  1850, 
Com.  ».  We'jeler,  Mass.,  BeraU"  Re)).  241  ("in- 
dividosl  and  personal  opinion,"  inadmissible); 
1876,  Com.  V.  O'Brien,  119  Mass.  345  (quoting 
B.  ».  Bowton,  Eng.,  bat  expreaainK  no  choice 
between  the  two  rules) ;  1891,  Day  t>.  Bom,  IM 
id.  13,  27  N.  E.  676,  tuMt  (personal  knowledge 
excluded) ;  1900,  People  v.  Turoey,  124  Mich. 
642,  88  N.  W.  278  (per«>nal  knowledge  ex- 
cluded) ;  1876,  State  v.  Lee,  22  Minn.  407,  409 
(personal  knowledge  sdmitted;  quoted  f«t, 
1 1987) ;  1894,  Bemeker  v.  State,  40  Kebr.  810, 
815,  59  N.  W.  872  (defendant's  honest  character, 
not  provable  by  <ienonal  knowledge) :  1897, 
CtoldM  ».  Lund,  60  id.  867,  70  N.  W.  897 
(plaintifrscharaeteTfor  peaceableness,  excluded); 
1880.  State  ».  PMuee,  16  Nev.  188,  190  (per- 
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«em  to  have  beeulSe  con,  Ldl  dLwl^^H^*'"'**',^^'  §  1»«S) 
.cter  which  .»  so  frequently  involved  ii^h!  •'*  ^.'"'^^''  °'  '''>"■ 

competence  of  an  empkyeew  to  jSufu^th.";  ""  "^^  cases. -the 
.  physician  a,  to  skill,  the  Zl^^^^^^uJ!^"^'"''^^  "^'"^^^''^^  '' 
like.-in  short,  the  unmoral  t™  tTS  oif  .  ***°'  "^  ***  '^'^'y-  »°d  the 
mond  traits  orpealZelfhoTeloh..^"*'''!'  "^^""g^^hed  from  the 
usually  come  i^Tut^'fora  de'fen^^^^^  ^'°'"'  «"''^"^''  ^•^'''^ 

former  class  of  trait?,  the  orthl"  rjfel^  Vl '  ^ """'V*^^^  ^^  '^  '^^ 
lowed,  and  personal  knowIeZ  and^nin  ^  °?  '''"  "''"  *1"*"y  ^1" 
States  there  has  been  crpamivelv  E  H  ''!!  *'^f*'*^'  ^^  "^«  United 
Personal  knowledge,  as  2  To^t  ^^f  r^""  ""'  °'^''°^'^  '"'"• 

where  been  heldldmissible  though  ^?  ,  ''""°"^  '^  ""**y'  ^  e^^^y- 
.ntroversy  and  witHrtin^^  ^^L^T^^^:^:^  ^°^1 
the  .me  sort  to  c««/«/,^  or  „.,/^e„..  «,  d^sposiLu  ^wheltTsue  ll 


W«i   «i7';:ii  'r";.i-'»P"'  "•  M«ther,   4     ml'  ^'"*"''  ^'"''''*"'  22  Mont.  8fi9,  67  P«c. 


Gm-nwall.  108  id.  802,  15  K  E.  mu^me)'. 
1827,  Pi««  ».  Myriok'.  1  D.V.  84?.  846  ft 
Oence  held  rewiwble  of  the  "general  good  char. 
«ter,  and  orderly  deportment"   of  a  slave* • 

J^.  ftoof  by  th^  II  iiTidual  opinion  of  wit' 
HMMs,  lonned  from  »u  obeervation  of  partienlar 
•rts,  which  neceanrilv  Int.  in  ♦!.«  i.,l!r_  "i 


ir"L' :''±ii^«4''  »  theJefo^  o&^n'     Xt't'  waT^ot^'^'*''''^  Club  forWeX 
•Ne ;  but,  armib.  ia  admiMiUI.  «»  »-.rf.i„» ™ouact,  wa«  allowed  to  exolain  th«t  .  tu.-™ 


--,  ~-.vM  uo«wHrujr  WH  in  tne  hutonr  of  i 

•We ;  but,  mM»,  U  admiaaiUe  on  tertaiiieiitarv 
MBM  concerning  nndne  infloence,  etc.);  I860. 
G.ndolfo  V.  Bute    11  Oh.  St  114  (Queation 
from  Tour  knowledge  of  the  defendant,  what 

"21.'.    . /"  ^'"'  T"*  •"'1  qoietneaa  r    By 

«^ter.  Imean  what  the  man  m,  not  what 

pople  Bay  abont  him";  held  proper;  except 

Zi„t['Zfc."?ir°"'"  "^mmon  totho«,«c- 
jnaated  with  "the  person  ;  quoted  pot,  f  1987): 

"  L  •.l^^.^'''  ^  "•  H  l«8(ch.«cter 
T^t^.      u^t^    person;    admitted);    1866, 
Zitwr  I..  Merkel,  24  Pa.  408  (of  the  daughter 
in«i»et,onforsednction;  pe^orfal  knowffi 

mt?' j  'n'^iJ.'';'/'^''*.^  Wei...  46  wS^ 
2*0,  297,  1  N.  W.  69  (in  ahomng  chawcter  as 
•feting  i^mages  for  defamation,  i^rsonal  knowU 
Wge  18  admissible).  '    *'""""'°'"- 

As  to  a  deceaud^t  chanuter,  in  a  homicide 
durge  ,t  I,  to  be  noted  that  hit  actual  SSe? 

«^.  wi*^'  "  '"  ^''•'»  ••  8Ute,*Ind., 

H^TJ  V  ^"a  ''.'.•  "iP"^  e*n~d«r.  as  evidence  of 

M6  «^"'"i:rS°"*"''  •Pprehension.  Snder 

»  m,  ante,  could  be  proved  oiUy  by  reputation 


Long,  omm;;:  tc^i^:;  k'^hL^ 

P'"?'»d"  of  Crime,   ed.   189lf'ir  m    ^7 

iT^i.  IS"    -.v'^*  P""  *•"  "Won  was  for  uSi 

duct  rXfti'n'';.'''''^"*;'!:.'''^  dishonorable  con- 
VltiJ     D^i^ng  against  his  own  horse  and  then 

fiii  tw**°«  '■/"'i  *■">  "•»«••".  who  h*l  t«t° 
fiedthat  no  rule  of  the  Jock.v  ri„K  fc.!^*..  .■'J 


8935 


conduct;  wa;";i,ow;d".;^".",^.s  th  r  a = 

doing  this  would  still  be  w^H^  „  lackE 

M.nii'  T    /        l"-  Whitehead,  8  C.  ft  K.  203 
S:  'to^re^et-rcot--^ 

SSt-'h.'^/K'-^;  W&tro  i- 

IlS^^n.^'^Si^wiS^itS-^^^^^ 
to  state  wjefher  T.  had^hoio^WyTnd  Wth 
fully  discharged  hU  duty  to  the  mSi"l  pwf«" 
won  as  alleg«l  by  the  defendant  T^X^' 
reawn  was  tRat  such  an  answer  ^ould  dZnd 
entirely  on  the  temper  of  each  witness  j  but  the 
real  reason  seems  to  be  that  it  was  not  »h! 
witness-  individual  standant  bat  the  ^„e™i 
professional  standart  which  alone  w«Sof*^onM 

fhe'diSy^^^^^^^^^ 

mony  of  certain  experts  to  foreign  law,7pLrk^ 

n^In?  P^P*' •<""». of  Proressional  del"«« 

E^'o7ei'crotSr"«''"'« ''"'"''- "  ^  ♦•■• 


.h«r- 


1 

^:iJ 

^9- 

ji|t: 

*  - .  ■ 

i-w 

r^- 

J'«^ 

-^xri  ?^B 

m^ 

1^, 

t  '^'^•^4jfl 
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evidential  aa  to  »n  employee  or  a  party)  has  also  asnally  been  received* 
Testimony  to  pro/eatumal  $kiU,  concerning  either  party  or  witness,  when  fur- 
nished by  psofessional  persons  qualified  to  know,  is  also  generally  regarded 
as  receivable.* 

•  Oompu*  with  tiM  followiac  tb««MMeit*d  "allowed);  10OS,  Bilmiiialuuii  K.  4b  E.  Co.  «.' 
"-"   " -'        ■ EllMd,  186  M.  M8,  88  So.  276  (opinion  or  one 

.—..4  ..  4.  ._..tk«'.  .kill     ...l»J.!l   .     .1. 


mU»,  H  IM,  908  (iMkrticnlar  i.eti),  and  {  1621 
(reputation) :  18M,  Colamhoa  k  it.  B.  Co.  v. 
Chrittiao,  97  Oa.  66, 28&  B.  411  ("sneh  Mnaiml 
ebuMter  [of  an  inoompetant  employaa  Know* 
ini^y  amployed]  moit  reat  larmy  upon  tlia 
opinlona  of  witneaaa*,  baiml  opon  their  ofaanra- 
tion  of  the  oondnct  of  tha  iudivid.aal,  and  apon 
the  imprsaiion*  formed  npon  their  minda  by 
reporta  of  other  peraoaa'') ;  1898,  Batler  ».  B. 
Co.,  87  la.  306,  110,  54  N.  W.  208  (whether  an 
engineer  waa  akilled,  ezclnded) ;  1886,  Cherokee 
Co.  V.  DickaoD,  66  Kan.  62,  89  Pu.  691  (inad- 
miaaible ;  yet  it  was  held  admiaaible  to  apeak  of 
"  the  general  raani'T  in  which  he <"•'  ^''n  work " 
and  "wherein  hi<  work  diifered  f.  t  of  a 

akUfol  miner");  1866,  Baldwin  ..  Co.,  4 
Gray  888  (nasligent  chiuaoter  of  the  plaintifiTa 
driver ;  provable  by  one  having  peraonal  knowl- 
eilge) ;  1861,  Oahagan  *.  B.  Co.,  1  All.  190  (a 
flagman  shown  to  ha  "careful,  attanttTe,  and 
temperate,"  by  "witnesses  who  had  seen  his 
conduct  and  conld  teatify  to  the  facta  which 


expert  aa  to  another  a  skill,  eicluded ;  the  niline 
oiTes  oonfnsed  reasons) ;  1881,  Qaitean'g  Trial 
D.  C.  II,  1431  (Mr.  Seed,  for  the  aefcndaut! 
"  I  sunnit  that  one  expert  cannot  go  ugmn  the 
atand  and  awear  that  another  expert  is  a  fool "  - 
the  Court :  "  There  ia  no  legal  olijectiou,  but  at 
a  matter  of  expediency  it  is  not  generallv  tu  be 
encouraged,  1  think"  ;  commre  Loni  Wcnslcy. 
dala'a  remark,  anotad  ante,  1 1084) ;  188:!,  Sute 
«.  Uaynas,  61  fa.  120,  16  N.  W.  864  (<|unliara. 
tiona  of  another  expert  witness,  allowed) ;  ijsiiu 
Knen  v.  Upmier,  98  id.  898,  67  N.  W.  ^74 
(whether  another  person  was  able  to  speak  Eng- 
lish, admitted) ;  1898,  Lacy  v.  Kossuth  Co.,  1M 
id.  16,  76  v.  W.  689  (incompetency  of  a  nhy«i. 
clan,  under  statute  ;  "  mere  individual  opinion," 
ezclnded  ) ;  1901,  Clark  ».  Com.,  —  Ky.  —  ,  gs 
.S.  W.  740  (abortion ;  the  operation  being  bung- 
lingly  done,  and  tha  issue  ming  whether  it  hail 
bera  done  h^  the  deceased  henelf  or  by  the  de- 
fendant, teatimony  aa  to  the  defendant's  skill, 


they  had  observed  2};  1894,  McGuerty  ».  Hale,|    by  thoae  who  had  peraonal  knowledge  of  bis 


161  Maaa.  61,  86  S.  E.  682  (that  an  employee 
waa  carefni.  able,  etc.,  allowed) ;  1896,  Lewis  p. 
Emery,  108  Mich.  641,  66  N.  W.  669  (whether 
a  person  waa  a  competent  workman,  admitted) ; 
1900,  Nutzmann  v.  Ina.  Co.,  78  Minn.  604,  81 
N.  W.  618  (the  skill  and  exporience  needed 
to  operate  a  hydraulic  elevator ;  allowed) ; 
1896,  Boettger  •.  Iron  Co.,  186  Mo.  681,  88 
8.  W.  298  (whether  an  employee  was  competent ; 
exclndedi;  1898,  Ungsttm  v.  B.  Co.,  147  id. 
467,  48  8.  W.  886  (manager'a  o|nmon  of  em- 
ployee's competency,  excluded);  1860,  Fraxier 
V.  K.  Co.,  88  Pa.  104,  111  (negligence  of  the 
defendant  in  knowingly  employing  a  careless 
aervant ;  defendant's  (Acer's  personal  estimation 
of  the  servant  aa  a  carefni  man,  admitted) ;  1874, 
Hays  V.  Millar,  77  id.  289,  »etiM4  (where  a  car- 
rier's selection  of  competent  servants  is  material 
to  the  issue,  their  competency  and  skill  may  b 
ahown  by  peraona  wall  aequinted  with  them, 
and  cannot  be  shown  by  reputation) ;  1903, 
Hicks  ».  B.  Co.,  68  S.  C.  669,  41  8.  E.  768 
(competency  of  an  engineer;  witneaa'  opinion 
excluded  ;  1888,  Houston  k  T.  0.  B.  Co.  v. 
Patton,  —  Tex.  — ,  9  8.  W.  176  (fellow-ser- 
vant'a  testimony  to  an  eiwineeT's  c.Iess  char- 
acter, admitted) ;  1898,  Oalvsston  H.  8c  8.  A. 
B.  Co.  V.  Oavia,  92  id.  873,  48  8.  W.  670  (en- 

flneer's  incompetence ;  opinion  of  rsilroad  man 
nowiug  him,  admitted) ;  1896,  Crane  Co.  v. 
Cdumbna  C.  Co.,  30  C.  C.  A.  333,  78  Fed.  084 
(whether  workmen  were  men  of  experience  or 
akill,  allowed) ;  1899,  Stoll  v.  Daly  Min.  Co., 
19  Utah  371,  67  Pac.  396  (fellow-aervant'a  in- 
competence ;  personal  opinion  excluded). 

*  Compare  with  the  following  iie  caaea  in 
the  sections  cited  in  note  3,  $upra  ;  1847,  TuUis 
V.  Kidd,  13  Ala,  660  (compeieacy  of  a  physician. 


condnet  of  caaea,  was  held  admissible) ;  1832, 
Brabo  v.  Martin,  6  La.  177  (qnalilications  of 
another  expert,  excluded,  as  confusing  the  issurs); 
1882,  Maaon  v.  Phelpa,  48  Mich.  131,  11  N.  W. 
418  (qnaliScationa  of  another  expert  wittie&H, 
allowed) ;  1897,  People  v.  Holmes,  111  id.  36«, 
69  N.  W.  601  (aimilar) ;  1899,  Martin  r.  Court- 
ney, 76  Minn.  266,  77  N.  W.  818  (nial practice; 
testimony  t"  a  medical  witness'  comiietency  on 
doctrinea  of  a  certain  t-^honl  of  treatment,  ad- 
missiUe);  1889,  Thompson  e.  Ish,  99  Mo.  106, 
12  8.  W.  610  (expert  witneaa'  quHlilii-itions  cr,  a 
phyaician,  allowed  to  be  proved  by  annther  phy- 
ndan  who  knew  him  penonally) ;  1855,  Leigliton 
*.  Sargent,  81  N.  H.  119,  132  (malpractice; 
whether  the  defendant  had  mors  than  ordinary 
akill,  excluded);  1876,  Uros  v.  Com.,  84  Pa. 
208  (the  qnaliBcations  of  another  exjiert  witness, 
allowed  ;  "  If  I  have  seen  a  workman  doing  his 
work  tmfo  ntly,  and  know  his  skill  myself, 
anrely,  if  I  myself  am  a  judge  of  such  work,  I 
can  teatify  to  hia  skill "). 

Of  course,  this  might  not  justify  asking  one 
exnert  aa  to  the  taitu  of  another  exmrt  witness' 
opinion:  1862,  Haverhill  L.  ft  F.  Ass'n  v. 
Cronin,  4  Ail.  168 ;  nor  arising  one  witmss  as 
to  the  truth  of  another's  testimony :  1 860,  Hoi- 
Unuui  ti.  Cabanne,  48  Mo.  669  ;  and  cases  cited 
ante,  I  787. 

Distinguish  (1)  teatimony  to  the  quality  or 
significance  of  a  particular  act  {ante,  §  1949) ; 
for  example,  to  the  propriety  or  due  care  of  a 
apecific  act  of  a  surgeon  or  employee  under  cer- 
tain drcnmatancea,  aa  contrasted  with  the  gen- 
eral competence  of  the  anrgeon  or  employee 
performing  it ;  both  sorts  of  testimony  should 
be  receivwl ;  bat  the  objection  of  the  Opinion 
rule  has  a  diflsrent  force  in  the  two  cases ;  (2) 
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H  mi  im  au.  i„  t^uui  a/^„,l^u^JJZ°Z°>ZL 

dox,  and  only  late  in  time  became  «ifa.hi,-.i.o^  puwuon  was  at  first  hetero- 
countrjr  we  find  the  Cour^  ZSgC trly  wfthtr'""^  ^"'  "*  '"^ 
i^  that  reputation  is  not  on^a^rLSiH-  K ?  5  l^^^  assumption, 
mode  of  proot  Thus  hLSLn^™  o'  ^"*  '^*  *"''*'^°*  "«*  exclusive, 
form,  of  Kle  „  to  i,C^'^iL";r  '^T'''''  *"°"'^°'»  "'^  ^''™°' 
traditional  and  orthSoTquttioi?,^  '",'t?  '*^°'*  *°  '^°^'^«  *»>• 

TttT T"?^^  "^^  this  suppled 

deneeof  skill,  r«Mon«bleneti,  etc  (anU,  I  4«1). 
.Te.hmony  bMed  on  penonkl  kniwl,d«  of  in 
inmalidiMHrntiM  u  receir«ble:  1876,  Sydle- 
JJjn  .>.  Beckwrth  43  Conn.  11  (ho«e)  cS, 
IMO,  Hayes  r.  Smith.  62  Oh.  161,  68  N.  E 
87»,«m»fe  (keeping  a  dangerons  dog ;  witnesg' 

»  1810,  Swift,  Endence,  143:  "A  witneai 
anied  to  impeMh  or  sapport  the  general  char^ 
•rter  of  another  [witne-^'i,  not  to  apeak  of  hU 


.      — ■-.-».  in.Bui^K  IS  iini  to  apeak  of  hia 
EnJ:i "  f P""»»  "J:  of  particular  facta  in  hi^  own 


MMs.  The  only  proper  queations  to  bepnt"t^ 
to  are  whether  he  know,  the  generri  ch.^ 
«ctCT  of  the  witneM  intended  to  bS  impeached 

M»t  that  character  la,  whether  «K>d  or  bull 
Th,  mnj  may  be  inquired  of  a.  tothfnSS. 

Jcter  of  the  witneaa  impeached,  -a?  how  lo» 
•od  whether  his  chuwter  hM  been  a  anlgect  of 

MS7 


S  foSnd^^l'""'  '""  •'*»  testimony  mnat 

!!^  „!S?  [  \°  """l"""**""*  a«  to  hia  truth, 
f.»j  ?'•?■  *°  .''°J™*y  »■■  r'nctuality.    In  Eng 

rf  &Jl  iJ""""  ™P«««'>i»gh.a^the  meani 
Jrit^^T.L  r"  8«»«'«i<*«"ct«'  of  the  other 
witnm  t  and  from  auch  knowledge  of  his  cen- 

oS^oTthT  •  "'"'"  •"  w«uId*^beli.Te  Wm 
•  (1)  The  witness'  personal  knowledge  of  the 
other  . a  evidently  assumed  to  exist  ,•(?)  (5j 
p.  141.  personal  belief  as  to  a  defendant's  char- 
Mter  la  evidently  .Mowed  ;  (3)  The  real  point 
of  differenwi,  in  Swift's  mind,  between  EnVl  A 
practice  and  that  of  his  own  country,  wa.  m  to 
«»ciS?oni;'""'"'"'  *■  '•  8«"«»»  qolitiea,  Tr 


veracibr  only. 

lde^tSr.!;wi!?^  ^*  i?l'' '"  '  P«^  •'«"ort 
Identical  with  thia,  substitntea  ''i^tation" 
for  "character."    But  it  ia  worth  no^i^  that 

,•  'j-S*""!'  '"J**"  '      ■"•on,  S  Sum^  «lft 
taUe,  did  not  make  thia  miatake. 
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the  two  inflnenoes  (Swiff s  book  and  the  mirondentood  Eng^h  passage),  the 
diffennce  waa  in  time  rather  Uikn  in  degree.  The  early  Courts  (before  the 
appearance  and  TOgne  of  Rullippa'  tntatiae,  say.  before  1820)  that  did  not 
know  of  Swift's  book  seem  to  have  allowed  personal  knowledge  freely,  as  in 
England  ;*  but  the  Phillippe  passage  io  due  time  Inrought  around  many,  and 
the  Greenleaf  utteranoe ,»  together  with  the  then  existing  body  of  precedents, 
account  for  the  more  modem  Courts. 

(2)  But  the  matter  has  been  oomplicated  by  the  traditional  use  of  the 
question,  "Would  you  believe  the  person  on  oath?"  This, as  our  Courts 
could  not  help  seeing  in  all  the  precedents  and  text-books,  was  the  perfectly 
accepted  form  of  the  English  common  law ;  and  the  problem  which  they  had 
to  face  was,  to  reconcile  this  with  the  notion,  otherwise  established  in  their 
minds,  that  reputation  was  the  essential  and  sole  source  of  proof.  This 
problem  was  solved  in  various  ways.  There  are  at  least  five  different  types 
of  solutions,  — more  than  one  of  them,  indeed,  being  often  found  in  the 
rulings  of  the  same  Court 

(o)  One  solution  squarely  excludes  any  such  question  '  >  consistent  with 
the  principle  that  reputation  is  the  sole  source.  A  min uity  of  the  Courts 
take  this  radical  step.* 

(6)  Another  takes  the  opposite  extreme,  i.e.  preserves  the  common-law 
tradition,  and  distinctly  allows  the  personal  belief  of  the  witness  to  be  used. 
This  is  early  and  rare.^ 

(c)  Still  another  solution  is  to  require  the  witness  to  say  whether  he 
knows  the  "character"  or  "reputation"  of  the  other  witness,  and  then  to 
allow  the  question,  "Knowing  that  character  (or,  reputation),  would  you 
believe  him  oh  oath?"  This  preliminary  clause  was  supposed  to  be  a  tra- 
ditional part  of  the  question  as  used  in  the  original  English  practice,  the 
authority  of  Professor  Greenleaf "  serving  as  the  basis  of  this  notion.  Yet  it 
is  entirely  erroneous,  as  the  already  quoted  English  precedents  show ;  for 
the  traditional  English  question  asked  directly  for  the  witness'  personal 
belief  ;•  and  the  preliminary  clause  (historically  later  in  time),  when  there 
was  one,  asked  for  "  character  "  and  not  «  reputation."  •  This  form  of  solu- 
tion, however  simple,  evades  the  issue ;  for  it  does  -.lOt  require  the  witness  to 
say  whether  his  pei-sonal  experience,  or  his  knowledge  of  the  reputation,  is 
to  be  the  ground  of  his  belief;  the  preliminaty  clause  is  formally  necessary. 


•  JE  ^.  the  opinion  of  Mr.  J.  Wri^t,  in 
Ohio  (Seely  v.  BUir,  jx**). 

•  In  1842. 

•  B.  g.  Connecticat,  Iow»,  Maine,  Maaaa- 
chnaetta,  the  later  North  Carolina  rulings, 
Washington. 

f  S.  g.  the  early  Ohio  cases,  some  eariy 
South  Carolina  cases,  early  Illinois  cases. 

•  As  Ute  as  1886  and  1887,  Mr.  J.  Story,  in 
Wood  «.  Mann  and  Oaas  v.  Stinsor.,  2  Samn. 
82,  610  cited  inifra,  atatea  the  CngtUh  practice 
as  asking  directly  for  belief  on  oath,  without 
the  pitdiminary  cUnae  -       onderstood  the  Eng 


lish  practice  better  than  Professor  Greenleaf; 
for  it  must  be  remembered,  as  explained  in 
I  1982,  that  the  fundamental  notion  of  the 
English  rule  after  1800  was  to  get  at  the 
apeciKc  quality  of  credibility  by  asking  for 
belief  on  oath  ;  and  thus  the  preliminary  clause, 
used  after  1830,  waa  not  required,  but  merely 
permitted  to  tboae  who  wished  to  bring  to  bear 
the  impeached  peraon'a  character  aa  a  whole ; 
morenrer,  its  presence,  as  above  explained,  waa 
not  due  to  any  importanje  of  getting  at  reputa- 
tion, but  to  the  suppoaed  irrelevancy  of  p'nenl 
disHMition  unassooiated  with  a  reference  to  the 
timitofcrediUlity. 
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bai  the  real  laiae  of  principle  is  left  onaetUedU  A  hjbrid  fora,  more  neariy 
tppnwdung  the  next  one  as  an  expression  of  principle,  is  "From  such  knowl- 
edge [of  reputation],  would  you  believe  him  on  oath?"  thus  more  or  lew 
explicitly  basing  the  belief  on  the  reputation  alone;  no  theory,  however 
being  vondisafed."  ' 

(i)  A  peculiar  and  original  solution  is  to  insist  upon  one  of  these  pre- 
Kminary  clauses,  "Knowing  his  reputation  [or,  From  such  knowledge] 
would  you  believe  him  on  oathf  and  to  harmonire  this  with  the  tepn- 
tstion-pnnciple  by  distinctly  excluding  any  element  of  personal  knowl- 
edge,  and  by  treating  this  expression  of  personal  belief  as  a  more  mode  of 
measuring  the  quality  of  the  reputation  and  of  better  expressing  to  the 
juiy  the  exact  degree  of  the  community's  positiveness  of  opinion  on  the  sub- 
ject .»  This  solution,  though  it  is  forced  and  fantastic,  and  though  hUtori- 
caUy  it  IS  due  merely  to  the  necessity  of  reconcUing  fixed  precedent  with  an 
invented  principle,  has  at  least  the  merit  of  facing  the  question  and  solving 
it  rationally ;  and  it  is  probably  the  real  basis  of  most  of  the  ruUngs  adoptintf 
the  form  just  described,  under  (c),  as  hybrid.        ^  o        r     a 

(«)  There  are  sub-varieties  of  (c)  and  (d)  in  jurisdictions  where  cha'acter 
for  veracity  only  (not  general  good  or  bad  character)  is  usable  for  or  against 
a  witness ;  i  «.  the  preliminary  clause  in  such  jurisdictions  calls  for  a  knowl- 
edge  of  the  reputation  for  veracity  specially,  not  of  reputation  for  general 
character.'* 

Just  which  of  these  solutions  is  the  accepted  law  of  a  given  jurisdiction 
faMiay  is  not  always  easy  to  say ;"  a  careful  coUation  of  the  precedents,  even 


»  X.  0.  Georgia,  ViiginU,  Mrertl  FedenI 
nlioga. 

U£  g.  tht  later  Dlinoii  cMei,  the  later 
H«w  York  cues,  New  Hampahire,  PenusTl. 
Tuia ;  this  ia  perhapa  the  moat  ficqaent  form 
of  >ll. 

»  1875,  Per  Curiam,  la  HilUa  v.  Wylie,  26 
OL  St.  67«:  "Toeay  that  the  npatation  of 
th«  witoen  ia  'bad'givea  bnt  imperfect  infor- 
mttioo;  'bad'  ia  a  relatiTe  term  and  the  in- 
■\\ttij  at  Mice  ariiee  in  the  mind,  <  How  bad  ia 
'?'    b  hi*  repatatian  ao  bad  that  he  oaglit 


^f^u^-fii^^riir,^7t  rZ  mrro"w"-th?'r„'^]^"'Jti^°Lt' 

inquiiy  aUowed  ia  only  a  meana  of  aacertainioir     whiol,  C\  iT.M  k-  •,?"!?i..u?!''S?*'°"  .'" 


inqoiiy  aUowed  ia  only  a  meana  of  aacertaining 
what  the  repatation  of  the  witneaa  for  truth 
nally  ia.  "nte  olject  of  the  teetimony  is  not 
to  introdaee  as  evidence  the  opinion  of  the 
impeaching  witnees  aa  to  the  tmthfulneas  of 
tbj  wTcnesa  against  whom  he  testiBea,  bnt  to 
enablj  the  jurjr  to  ascertain  the  true  character 
of  i.is  reputation  for  tmth  as  the  inipeachine 
witness  undersUnds  it,  and  thereby  enable 
them  to  determine  the  extern;  to  which  it  ought 
to  discredit  the  witness.  The  question  would 
be  the  same  in  effect  if  the  witness  were  asked 
11  the  reputation  of  the  witness  in  question 
"•"^'h  as  to  go  to  his  discredit  when  nnder 
oath.     This  reasoning  lisems  to  hsTe  been  first 


People  ».  Hector,  19  Wend.  679  (1888),   and 
Camnbell,  J,,  in  Hamilton  ».  People,  39  Mich. 

"  In  number  theae  Jurisdictions  far  exceed 
the  others ;  yet  the  form  in  (e)  and  (rf),  calling 
for  general  character  only,  must  be  treated  aa 
the  original,  from  which  these  are  variations, 
becanae  the  clause,  when  used  in  English  prac 
tice,  called  for  general  character  only,  aa  alieadv 
noticed  (ante,  f  1982).  ' 

,.j!!l'^.'A'^"""  ■'•  ••  follow*:  Alabama: 
1839,  McCutchen  v.  HcCutchen,  9  Port.  6fi6 


•J—   J  il    «r«     J!  '^'""  <"  ""»"  own  ntai  lara  v.  uimDert 

advanced  byBnffln.  C.  J.,  in  1884,  Downey  v.  v.  Creig) ;  187^ 

Marphy,  1  D,t  4  R  85 ;  other  clear  phraatngs  "26  (the  "  gem 

oC  It  aw  found  in  opiniona  by  Cowen,  J..  Si  then  the  bdief 


.  -  — — ■  — — -"  ".«  H»uciiu  ^iiiunuun  in 
Which  he  is  held  by  his  neighbora");  1848, 
Sorrelle  ».  Craig,  9  Ala.  689  (general  repuUUon, 
followed  by  personal  belief,  from  the  reputation, 
upon  oath) ;  1848,  Hac^o  ».  Oooden,  18  id.  721 
(same);  1868,  Dave  p.  State,  22  id.  28,  88 
("  individual  opinions  "  in  general  excluded  ;  bnt 
an  exception  to  this  rule  aometimes  obtains  " 
in  impeaching  other  witneaaes)  j  1864,  Martin 
V.  Martin,  26  id.  211  ("  personal  knowledge  of 
the  witness'  un worthiness,"  held  improper); 
1866,  Ward  v.  State,  28  id.  63  (like  HaJjo  v. 
Oooden);  1860,  Hose  p.  State,  86  id.  211,  280, 
230  (personsl  opinion  of  the  witness,  based  on 
prsonal  acquaintance,  excluded)  j  1868,  Bul- 
lard  V.  Lambert,  40  id.  810,  temble  (like  Sonvlle 
_  r._.•_^.  ,.j,^  Artope  V.  Qoodall,  63  id.  818, 
sneral  character,"  what  it  is,  and 
ef  (m  oath  founded  gpon  it :  and 
S08Q 
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in  Uie  light  of  the  principles. and  tendencies  shove  mentioned,  often  leaves 
ns  in  doubt,  — an  nnfortunste  result,  in  •  nistter  so  easUy  capable  of  aii 
exact  and  uniform  rule. 

raliBg;  tb*  pmoiial  opinion  of  the  wittini 
docknd  xtnitMiblo,  uil  an|iw«ntly  9u|>|nai>a 
to  b*  foamifd  on  parmuil  knowlnige ;  Bt-ew 
.'.,  din.) ;  1869.  Cmbtrre  v.  Kile,  il>.  183  (,../. 


tho  Moond  •Unrat  nwy  b*  (bMlUd  by  mj\ag 
that  be  hM  not  •  bad  rapotation ;  hare  the  eri- 
denca  waa  in  tibnttel) ;  1889,  Smith  «.  Sute, 
88  id.  78,  7  So.  Sa  (ha  oannot  even  consider 
fceta  peiaonally  Icnown  to  him) ;  1898,  Craw- 
fold  *r Bute,  lia  id.  1,  31  So.  314  (belief  on 
oath,  foanded  on  reputetion) ;  1898,  HeAlpine 
*.  BtaU,  117  id.  9%  38  So.  ISO  (estimate  baaed 
partly  on  reputation,  partly  on  peraonal  knowl- 
idM,  ezolnded);  Ariaiua$:  1855,  Pleaeant  v. 
State,  15  Ark.  634,  860,  868  ("hia  own  opinion 
.  .  ,  foanded  on    general  reputation,"  admis- 
iible) ;  1874,  Snow  v.  Grace,  39  id.  181,  188 
(bdief  on  oath,  baaed  on  rapatation,  admitted, 
with  lome  besiUtion) ;  Ki^on  r.  Bute,  ib.  113 
(limiUr  eridenoe  receired) ;  1888,  Hudipeth  «. 
sute,  50  id.  634,  648,  9  S.  W.  1  (Mune) :  Cali- 
fornia: 1869,  Starana  *.  Irwin.  13  Cal.  808, 
808  (belief  on  oath,  admbMlble,  aa  Jnntified  by 
long  practice;   here  the  witneet  bad  already 
•noKen  a*  to  reputation,  bat  thia  waa  not  re- 
forred  to  as  eieential) ;  1868,  People  v.  Tyler. 
86  id.  658  (belief  on  oath  mast  be  foanded  on 
nputation,  bnt  need  not  exclude  the  element  of 
personal  knowledge) ;  1878,  People  v.  Hethrin. 
63  id.  68  (belief  on  oath  must  exclude  the  el^ 
ment  of  personal  knowledge) ;  1880.  People  c. 
Bamirei,  68  id.  638,  688  (approTing  People  c. 
Meth»in);  1897.  Wiee  ».  WakeBefi,  118  id. 
107.  60  Pac.  310  (belief  based  on  reputation. 
admissiMe ;  not  affected  by  0.  C.  P.  f  2061, 
quoted  mU,  I  987);  Conneelieut :  1866,  Sute 
V.  Bandolph,  34  Conn.  883,  867  (Ellsworth.  J., 
stating  the  eastomary  question  in  that  court 
to  be.  '  Is  the  character  of  the  witneaa  for  truth 
on  a  par  with  that  of  mankind  in  general  f. 
as  disunguished  ttom  the  English  form,  ■  What 
is  bisgenend  character!',  'Would  you  believe 
him  under  oathf;  "Our  rule  .  .  .  does  not 
leaTe  anything  to  the  mere  inference  of  the 
impeaching  witneea  whether  he  would  or  would 
not  believe  the  witness  under  oath");  Dela- 
Mnre:  1861,  Bobinson  s.  Barton,  5  Hnrrinvt. 
835,  889  ("general  report,"  "followed  by  the 
witness'  own  judgment  as  to  the  effect  of  such 
general  reputation");  Florida:  1866,  Long  v. 
State.  11  FU.  395,  297  (personal  knowledg^ 
nceived) ;  1878,  Bobinson  e.  State,  16  id.  836, 
840  (belief  foanded  upon  reputation,  admitted) ; 
Otorgia:  1855,  Stokes  v.  Stete,  18  Oa.  17,  87 
(general  character,  followed  by  opinion  as  to 
belief  on  oath) ;  1858,  Smithwick  v.  Erans,  24 
id.  468  (same) ;  1888,  Flemister  o.  State,  81  id. 
768,  771,  8  S.  E.  4*3,  lemUe  (personal  knowl- 
edoe,  admissible) ;  1896,  Sarannah  F.  k  W. 
bTco.  ».  Wideman,  99  id.  246,  26  8.  E.  400 

i"  individual  opinion."  ezclnded);  Code  1896, 
5393  (the  question  is  to  seek  knowledge  of 
general  character,  what  it  is,  and  "  if.  from  that 
character,  ae  would  believe  him  on  oath"); 
IHinois:  1849,  Frye  v.  Bank.  11  lU.  867.  878 
(reputetion,  followed  by  opinion  as  to  belief  on 
oatik) ;  1858,  Eason  ».  Chapman,  31  id.  88  (same 


v.,  (unK/,    ••>■>'.  x.-™.»   ..    u.i<:,   1...   xna  ^[iiT- 

sonal   belief  stated   to  be  —  evidently  rplving 
on  Oreenlsaf — the  English  peculiarity  ;  uii  no- 
tice taken  of  tha  preceding  csmk,  thr  i>|,iuion 
being  in  another  Judge) ;  1860,  Cook  v.  ilimt, 
34  id.  685,  546.  650  (knowledge  of  reimtstwtt 
ia  eeeential);  1861,  Cralitree  e.  HaKcnlmuvh, 
36  id.  388  (the  form  stated  as  in  Frye  v.  Iknk ; 
by  the  same  Judge  as  in  the  prece<linK  raw )  \ 
1871.   Foulk  V.   Eckert.  61  id.  318,  820  (per- 
eonsl   (>,iinion,    improper) ;    1882,    Massry  p. 
Bank.  104  id.   837.  884  (the  form  in   Frve  c. 
Bank  sanctioned,  but  the  opinion  rctiuired  to 
be  based  solely  on  the  reputation,  end  the  (|iifs. 
tion  "  Would  you  believe,  ete.,  in  a  case  where 
he  was  personally  interested?",  held  improper, 
by  a  petty  onibble);  1884.   Bank  v.  Kwler, 
109  id.  385.  890  (preiceding  doctrine  affimietl ; 
personal  belief  held  not  an  essential  (nrt  of  the 
testimony) ;  1887.  Spies  v.  People,  122  id.  i, 
308,   12  N.   E.   866  ("  The  uuwillin^'iifss  to 
IwUeve  under  oath  must  follow  from  and  he  ' 
baaed  upon  two  facte ;  Brat,  the  fact  that  the 
witness  knows  the  reputetion  for   truth  and 
veracity  among  the  man's  neighbors ;  necond, 
the  fact  that  such  reputetion  is  had");  1893, 
Oifford  V.  People.  148  III.  173,  176,  35  N.  E. 
754  (personal  knowledge,  excluded ;  reputation 
is  the  only  proper  lanniry);  Indiana:  1873, 
Indianauol'^  T.  4  C.  R.  Co.  v.  Anthony,  43 
lud.  188,  1j3  (reputation,  followed  by  belief  on 
oath;  obecare);  Joioa:  1848,  Carter  v.  Car. 
eoaagh,  1  Oreene  171.  177  (repntatiun  only; 
following  Swift'a  Treatise  and  Philli]>9  t>.  King- 
field.  Me.,  in  reasoning) ;  1882,  Sute  t.  h^pn, 
69  la.  836,  IS  N.  W.  780  (same ;  interpreting 
"  character."  in  0.  C.  |  3649,  as  meaning  "  repn- 
tation");  Jtonsa*:  1888.  Stete  v.  Johnson,  40 
Kan.  266,  269  (belief,  foanded  on  reputation, 
not  on  personal  knowledge,  admissible) ;  Ken- 
tudty:  1819,  Uobley  v.  Hamit,l  A.  K.  Mamh. 
691  (general  character  to  be  used  as  the  Insii 
of  the  witness'  inference  to  credibility) ;  1857, 
Thurman  v.  Virgin,  18  B.  Monr.  792,  stmbU 
(same);  1859.  Ebnderson  ».  Haynes,  2  Mete. 
842.  848  (repatetion  alone  mentioneil) ;  1869, 
Yoang  V.  Com.,  6  Bush  816  (same) ;  Lmiai- 
ana:   1843,  Stanton  v.  Parker,  S   Rob.  108 
(belief  on  oath  admiasible,  provided  it  ia  based 
on   knowledge    of    "character,"    " stanJiiift" 
"  reputation  ") ;  1881,  Paradise  v.  Ins.  Co.,  9  U. 
An.  596,  698  (reputetion,  followed  by  belier  on 
oath,  admissible) ;  1862.  State  r.  Parker,  /  id. 
88.  85  (belief  on  oath,  based  on  "vices  and 
general  bad  character,"  received) ;  1892,  State 
V.  Christian,  44  id.  960,  952,  11  So.  589  (beliet 
on  oath,  based  on  reputation,  adniittiHl ;  follow- 
ing Paradise  v.  Ins.  Co.);  Maine:  1841,  Phil- 
lips V.  Kingfield,  19  He.  875  (reputation  only); 
JlaryUmd:  1868,  Knight  v.  House,  29  MO.  198 
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2.   roUo7  of  tiM  Knte. 
§  1986.  Faaoy  of  th.  B«oli»lo«»,  n^  r.p««tat.d.    Looking  Uck  now 
It  the  orthodox  pnctioe  of  the  common  law,  and  contorting  it  with  the 


("the  pnotiM  ia  MuyUiid,  wt  Mkn,  hn 
■i«*;i  bMB  in  eonfonnity  with   tlie  aueit-nt 
Esfrtuh  ml*,''  which   is   apprarml ;   but  the 
(mid  thai  appnTwl    ia  tL«   penoiul    belief 
foanded  on  lepntation,  Md  the  belief  ie  taid 
to  "tMt  the  extent  or  degree  of  badneet  of  the 
(HMnl  repuUtion";  ao  that  the  rale  ia  leally 
of  the  foarth  aort,  fNpra) ;  MamaduimUtt  1849, 
RitM  *.  Barber,  8  Coah.  110  ("  What  wu  the 
nputation  for  trath  and  reradtr  of  the  penon 
imiiMcbed,  -  that  ia,  what  wan  hie  character  in 
thit  rrtpect  by  report ;  what  waa  aaid  in  n^rd 
to  it;  thii  waa  the  proper  inquiry,  and  the 
only  proper  inquiry ") ;  18M,  Com.  ».  Lawler, 
IS  All.  S86,  mmhii  (penonal  belief  exolndrd) ; 
Uiekigan:  1S56,  Webber  v.  Hanke,  4  li'ch.  1»8 
(reputation  onlyj  following  Phillipa  v.  King, 
teld,  Me.);  1874,  Hamilton  v.  People,  29  id. 
173,  18S  (reiiudiating  the  former  opinion  aa 
obUer,  and  allowing  the  witneaa  to  be  aaked 
whtther  he  would  beliera  the  other  on  oath, 
thia  opinion  "  not  left  to  depend  on  any  baaia 
bot  the  repotation  for  truth  and  reracity ") ; 
1875,  Keator  *.  People,  88  id.  488  (same ;  hen 
bda  proper  on  the  direct  aa  well  aa  on  the 
•ron^xamination);  MiDmaotai  1872,  Rudadill 
r.  SlinKerland,  18  Minn.  880,  888  (belief  on 
oath,  admitted,  following  •  atatement  of  repu- 
tation);  Mimmiffi:  1888,  French  v.  Sale,  63 
Kill*.  386,  898  (belief  on  oath,   founded  on 
kaowledRe  of  repuUtion,  admitted) ;  1901,  Beu. 
ton.  V.  Sute,  79   id.  fiS8,  81  So.   200  (wit- 
new'  i)er»oiial  belief  excluded;   the  opinion, 
a  net  of   finespun   logical    cobwebe,   ia   an 
tximple  of  the  judicial   tendency  to   award 
new  trials  for  the  aake  of  irrelevant  trifles) ; 
Mimuri:  I860,  Day  ».  State,  18  Mo.  425  (be- 
lief on  oath,  founded  on  "general  character," 
admitted  without  ot^jection)  ;   1883,  State  v. 
King,  83  id.  65S  (peraonal  opinion,  excluded) : 
IMS,  State  ».  Boyd,  —  M*  —  ,   76  8.  W. 
97»  (aame);  Ifew  ffampMn:  1838,  State  v. 
Howanl,  9  V,  H.  486  (the  proper  inquiries 
•re,  first,  as  toceneral  reputation  for  trotli,  and, 
next,  "from  what  you  know  of  tliat  reputation, 
etc,  woul.l  you  believe  him  under  oath  aa  quick 
a>  you  would  men  ia  general  ?") ;  I860,  Hoiit  v 
Muulton,  21  id.  692  (same);  1860,  Kelley  *. 
ftocto^  41  id.  189,  146  (same);  Aew  Jeney: 
1869,  King  V.  Rockman,  20  N.  J.  E.].  816,  867 
(repntation  only;   "saying  that  the  witness, 
from  what  he  knew  of  his  repntation,  would  uot 
beheTe  him  on  oath,  is  not  sufficient ") ;  1900, 
Sute  d.  Polhemus,  66  N.  J.  L.  887,  47  Atl.  470 
(personal  belief,  allowable  oaly  when  bsHed  on 
reputation) ;  Jfew  Vork :  1818,  Troup  o.  Sher- 
wood, 3  John.  Ch.  66?,  Kent,  Ch:  (penonal 
knowledge  excluded) ;  1829,   Fultou  Bank  ». 
Benedict,  1  Hall  Sup.  498,  499,  605,  633,  668. 
per  Oakley,  J.  (peisonal  knowledge  alone,  im- 
proper;  but  if  preceded  by  inquiry  as  to  "gen- 
w«l  character,"  the  impsMhing  ntneas'  belief 
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en  onth  may  be  need  "to  flx  the  extant  and 
fJS""  2f  *"•  g*"*™!  had  character  imputed  ")  i 

^^•u^*u^o5^'^'  "'°  thi«8tata  the  form 
•IT^SJIIS^  S^"^**  K'  •*"•"••  ""*t  commonly 
•dojpted,"  but  that  there  had  been  no  Judicilil 
decUon  of  the  naestion,  and  prafen  liimaelf 
Lord  EUenborough'a  form  in  Mawaon  v.  Har^ 
sink  ;  apparently  naing  "  character"  aa  diatinut 

V^r'?!!'?.""* '  "'»•  C""*".  J-.  '»  P«>P1«  •. 
Abbot,  19  id.  199  (approrea  the  form  used  in 
K.  V.  Buphsm,  bnt  upon  the  theore  of  {d), 
fi!'^l'< '.*'?•  Cowen,  J.,  in  People  p.  Rector, 
ib.  679  (cited  nipra,  note  12)  ;  1889,  People  v. 
Da»ia,  21  id.  809,  816,  mmble  (the  witness  knew 
the  other  witness  and  his  axaociates  but  had 
never  heard  hie  veracity-character  spoken  of; 
he  wss  allowed  neverthelesa  to  say  whether  he 
would  beUev«.  him  on  oath  ;  following  the  form 
given  by  Phillippa  and  Starkie) ;  1842,  Johnson 
».  People,  8  John.  178  (belief  on  oath  sdmittod, 
rounded  on  knowledge  of  "  genenl-chsracter '' 
or  of  veracityHoharacter) ;  1866,  Stacy  v.  Qraham, 
14  N.  Y,  492,  601  (iu  supporting  a  witneaa' 
character,  admiaaions  by  the  opponent  "that 
he  held  the  witneaa  in  eatimaUon  aa  an  honeat 
■"V"^"?  "»»"  »•"  received  ;  no  authorities 

w*!?  i.  ^"^vb  ':•  """•'  •  '8M.  Wehrksmp  ». 
Willet,  4  Abb.  App.  648  (Wright,  J.:  "He 
only  proper  inquiry  ...  was  as  to  her  general 
moral  character  and  her  public  reputation  aa  ■ 
trothful  or  untruthful  womau  ") ;  1874,  Foster 
».  Newbrongh,  68  N.  Y.  488  (whether  from  the 
pWntira  general  repntation  for  truth  and  ve- 
racity they  would  believe  him  on  ooth,  held,  im- 
proiierly  rejected) ;  1877,  Adams  v.  Ins.  Ca,  70 
Id.  166, 170  (a  witneaa  held  competent  to  apeak 
aa  to  his  belief  on  oath  of  one  whom  he  had 
known  for  10  yeara.  whose  aaaoeiatea  he  had 
known,  and  whoae  character  he  had  heaid  qnea- 
tioned,  though  he  did  not  know  "from  the 
apeech  of  the  people  "  what  that  character  waa) ; 
1895,  Cariaou  v.  Wintenon,  147  id.  662,  728, 
42  N.  E.  847,  lembU  (belief,  founded  on  repu- 
tation, admissible,  on  the  theory  (rf),  ninm) : 
Abrrt  Canlma:  1829,  State  v.  Boswell,  2  Dev. 
211  (the  qoestion,  "whether  he  would  believe 
the  other  upon  his  oath,"  ia  proper;  bnt  it 
must  flnt  be  learned  whether  his  opinion  is 
founded  on  "the  general  morel  character  of  the 
witneaa  aa  known  among  his  neighbora  end 
acquaintances,"  and  if  it  resta  on  "  particular 
fucts,  it  cannot  be  received) ;  1884,  Downey  v. 
Murphy,  1  Dev.  4  B.  84  (belief  on  oath  allowed, 
on  theory  (rf),  nqmt) ;  1848,  State  v.  O'Neale, 
..»■,''  ^""'  •stimation  by  the  witness  him- 
self of  the  other's  character,  improper) ;  State 
«.  Parka,  ib.  297,  «m»&  (the  witness  must 
Brat  show  a  knowledge  of  the  general  reputa- 
tion, and  may  then  say  whether  he  person. 
sUy  would  believe  on  oath) ;  1866,  Hooper  ». 
Mooie,  a  Jon«  L.  428  (the  additional  quMtion, 
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modem  oLange  of  rale,  eflboted  in  lo  ouuiy  jnriidiotioBi  bj  raoh  a  curiooi 
mienndentonding  of  pnoedents,  what  it  to  be  aaid  of  the  reason  aud  policy 
oftheralet    Waa  the  earlier  practice  soooder  and  better t 


.  ta  w»Jd  Wtow  til* «*b«  1IPW  (»ttL     wtoj^  ••  to  bdlw»M^ «*h« OB  o«tli. »<.. 
It  "th«0WteMMtisiitotb*lKi«U«h]     MiwibU  only  w  far Mbwwtwl  oa  nimUtion; : 


wiMllMr  te  w»Jd  b»llw»  th*  otbn  "fM  «tk^ 
•nlodad 

f1ll#    is   turn    *mm    ■■■■■■n  ■     „.^....    — 

■Don  to  do  tlwt  vUeh  btioafi  weliuiMly  to 
tbti  jarr."  «liMO  kk  •totonmt  U  "m  oplaioB 
or  ModiHfam " :  "pw"^  ?*!?  £  ?°??S' 


-    ...  (»>lmittiiif 

b«lkf  on  ooth,  fMUMwl  on  npatationj ;  u;y 
MMiimui  ».  fltoto,  a  Lw  MS,  8»4  (briitf  on 
ootb,  fonwM  om  npototioa);  Tmau :  igja 
Boob  «.  Stato,  tS  Tu.  678,  67»,  686  (bfU«( 


8t>te  »   Omwmm.  78  H.  cr«««  (MIowliig    DmihM  on  iipatotkM,  odailttod.  on  th^-ry  (rf), 
?J*"   V  ^V?!7? /i^v. .  1MJ    o^lJ.   SLIT     MiMt!   ia«4.   Ama  *.   Dodrt.  27  i,l    W 


Hooper  •.  Moon);  0M»'  1M4,  thdy  ••  BUlr, 
Wricht  6SS  (pmMMd  kaovMgo  mBeUiit,  and 
men  knowU^  oT  wpotatton  ijoii;  not  mO- 
dMt)  1  1884,  WiUon  *.  Banyou,  lb.  «6t  (mn*) ; 
1881,  BnokUtt  ».  Stoto,  SO  Oh.  IS  (oTarraliiw 
th«  PfioT  OMM  and  wcladiiiff  pmoml  knowl- 
adM :  ebUfly  on  tb*  MthoritT  of  Btarkie  and 
0<SUm)>  1858,  F«nob  ..  llllUid.  3  Ob.  St. 
44,  60  (mom);  1884,  Onift  ».  Stat*,  6  id.  607 
(in!) ;  1878;  HilU.  ..  Wylto,  96  Jd.  C76  (tqm. 
tation,  foUowod  by  opiniim  ai  to  beliaf  en  oatb, 
admittML  on  tbtory  (<<) ;  qootad  mtpra,  note  18); 
Origo*.-  0.  0.  P.  1883,  |  840  (tbo  opponmt  nay 
•how  "that  bU  mmral  ebaiactor  U  inch  aa  to 
iMidar  him  nnworthv  of  belief  ") ;  i1miiw/ixm<o  : 
1817,  Klmmel  r.  lUmmel,  8  8.  «  R.  JM  tj»r- 
•onal  knowledoe  exelodad);  1834,  Wike  r. 
LlRhtner,  11  Id.  189  (pewonal  belief  "not  ob. 
Jootlonable,  prorlded  the  belief  waa  fonnded  on 
the  wltneee'  knowledge  of  hto  genoraj  eharec^ 
[rapatatlon],"  elnoa  penonal  belief  alone  might 

to   foandad  on    "knowledge  of  a  partleuUr     m  -^-j—  ...  x    —  --— •- -..  .- 

Zst")i  1864,  Bogle  ».  KrStier.  46  Pa.  465,  particular  facta,  or  to  k«».Pf'»o''»l  knowW,^, 
470  (kTOwledire^r  the  other  witneee,  and  of  of  theeharaotarof  the  indiTidual  im|«atb«l''; 
Us  ipntattoTfor  troth ;  then  pereonal  bflirf  bot  he  may  eay.  from  knowing  the  reputatioD, 
'"/IC^T— ^.j «.;.x__t  .'^iui7   T.^tnan     wliatlMr   ha   wonid   believe  on  oath):   1851. 


Mt^);  1864,  Ayna  *.  Dnprey,  27  \>\.' ifi, 
680  (iame)  t  1870,  Jobnaon  *.  Brown,  SI  iil.  <s, 
77  (eamo) ;  Oniltd  BMrni  1886,  U.  8  r.  Whit«, 
6  Cr.  0.  0.  SS,  43  (belief  on  nath,  fuumlnl  on 
ranQMtloa) ;  1886,  Story,  J.,  in  Wood  t.  Mann, 
9  Bnmner  83  ("  The  geaeral  Interrogatory  only, 
whether  be  (the  pfotwaed  witneaa)  would  Ix-lin* 
the  other  on  hie  oath  (which  ia  the  uaual  fonu 
of  patting  the  interrogatory  in  England,  and 
dlllen  widely  from  that  In  which  it  is  uaually 
pat  In  America) "  ia  alone  nanally  illowed,  i. «. 
no  enmlnatioa  to  partienlar  racte) ;  1837,  Story, 
J.,  icOaaa  r.  Stinaon,  8  Samner  610  ("When 
the  examination  la  to  geneial  rr«dit,  the  conrte 
In  Bnglaud  ia  to  aak  the  qneation  of  the  wit- 
neeeee  whether  ther  woald  believe  the  |>arty, 
•oaght  to  be  dieerecited,  upon  hit  oath.  With 
na  the  more  luaal  conne  U  to  discredit  the 
party  by  an  inqniry  what  hia  general  reputation 
for  tmth  ia,  whether  It  la  bom  or  whelner  it  ii 
bad  ")  i  1840,  McLean,  J.,  In  U.  S.  v.  Vnnsickle, 
3  McLean  881  ("the  wltneee  cannot  advert  to 


on  oatn,  fonnded  on  icpntatlon) ;  1867,  Lyman 
«.  City,  56  Id.  488,  603,  aemUe  (belief  on  oath, 
fonnded  on  knowledge  of  icpntatlon);  South 
Oamlina:  1819,  Kltehen  v.  Tywm,  8  Mnrph. 
814  (the  plalntlir  waa  allowed  "to  Introdue* 
wltneeeea  to  prove  that  tbetlefendant  waa  a  man 
not  of  credit,  and  unworthy  of  belief  when  upon 
Okth  ") ;  1888,  Anon.,  1  Hill  866  ("  he  merely 
•nawera  u  to  general  reputation,  and  npon  that 

rvea  hU  own  opinion  "■) ;  188»,  State  ».  Ford, 
Stiobh.  681  ('•  Dill'a  character  waa  attacked 
by  the  prlaoner ;  bat  ten  out  of  fourteen  wlt- 
neeaea  cwore  that  they  would  believe  him") ; 
1860,  WaidUw,  J,  in  Chanman  v.  Cooley,  18 
Bich.  661  ("the  belief  of  the  community,  and 
not  of  the  individual  teatlfyint"  U  the  terti- 
mony  desired) ;  1803,  State  ».  Turner,  86  8.  0. 
680,  15  S.  E.  603  (belief  on  oatb,  founded 
on  knowledge  of  repntation) ;  1896,  State  p. 
Murphy,  48  Id.  1,  7,  86  8.  E.  48  ("from  hU 

esneral  reputation  he  woulu  not  believe  him  on 
i«  oath,"  allowed) ;  1898,  Sweet  v.  Gilmore,  58 
id.  630,  30  8  E.  805  ("general  character, 
followed  by  belief  on  oath);  Tauumt:  1830, 
Oardenhire  «.  Parka.  3  Yetg.  83  ("  men  of  bad 
ehaiaeter.and  could  not  be  bellevod  upon  oath, 
aUowed) ;  1846,  Ford  ».  Ford,  7  Humph.  98. 
100  (the  trial  judge  laid  down  the  traditional 
English  rule;  but  the  Svpreme  Court,  after 
citing  anenlea^  declared  the  opinion  of  the 


whether  he  wonId  believe  on  oath) ;  1851, 
Wayne,  J.  (the  othen  not  tonnbing  the  point), 
in  (ialnea  v.  Self,  18  How.  654  (he  is  to  state 
the  repntation,  and  "whether  from  that  repn- 
tation he  would  believa  him  upon  his  oath  ) ; 
1869,  Teeai  v.  Huntington,  33  Id.  2,  13  ("he  is 
not  required  vo  epeak  ttom  his  own  knowtedm 
of  the  acta  and  tran«Mitiona  from  which  the 
character  of  the  wltneee  baa  been  derived,  nor 
indeed  is  he  allowed  to  do  ao") ;  Utah:  1893, 
State  •.  Marias,  16  Utah  204,  61  Pac.  I08» 
(belief  on  oath,  tttm  leputatioo);  Vermmit: 
1864,  Powera  v.  Leneb,  86  Vt.  279  (personal 
belief  excluded  ;  no  authority  or  reason  given); 
1858,  Willard  v.  Goodenongh,  30  id.  396  (mme; 
"  if  we  were  now  called  on  to  institute  a  rule  on 
the  anlgect,  inatead  of  administering  aiid  apply- 
ing an  old  one,  we  might  not  have  much  dilS- 
culty  In  copying  the  mle  of  the  English  and 
eome  of  the  Amer  an  Conrte  "  ;  but  the  long- 
eettled  usage  was  eld  to  be  conclusive) ;  Vir- 
ginia: 1849,  Chi  ».  Com.,  6  Gratt.  706,  708 
(the  general  reputation  for  tmth,  then  the  wit- 
ness' opinion  whether  he  wonld  believe  on  oath, 
bnt  this  may  be  fonnded  on  pnersl  moral  repu- 
tation aa  well  as  on  reputation  for  truth) ;  1882, 
Ijanghome  v.  Com.,  78  Va.  1022,  mrnhk  (the 
witness'  own  knowlelgo  of  the  other,  excluded) ; 
WttMngtm:  1896,  State  v.  Miles,  15  W«»h. 
684,  46  Pao.  1047  (Teput»tion  only,  net  heliel 
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OPUnOV  TO  CHARAOTBB. 


I,1M6 


(a)  80  to  M  oonotnu  abttnot  prindplc,  the  Opiaioii  ml*  htm  of  oonne 
btm  wnally  invokad  h  the  theoretical  rappoit  of  the  modem  pnotioe : 
IMI,  Sktpkf,  J.,  In  nutipi  r.  King/Ud.  18  Ma.  87S :  »  TU  oftiaioM  of  »  wttMM  era 


MtltfdtMtfaBoajaMpHnipMiiaaMM,— ■Mk.forMempl^unpvrto  inioiM]iro> 
fMiiMerart,thoMol  tha  witM«M  to  a  will,  uid,  in  our  pnetioa,  opinioM  on  tha  ralM 

And  yet  the  principle  of  that  rale  is  amply  latiafied  bj  the  orthodox  type  of 
ttatimonj;  i«.  the  teet  (auto,  {  1918)  whether  the  witneee  can  adequately 
detail  to  the  jury  the  data  on  which  hit  eammary  eatimate  resta  and  from 
which  hi«  inference  ii  drawn.  The  fact,  is,  of  courae,  that  here  he  is  doubly 
unable  by  any  possibility  to  do  so;  for  even  if  he  could  in  memory  recall  and 
in  language  rehearse  every  incident  and  act  indicative  of  character,  the  law 
explicitly  forbids  him  (ante,  {  979)  to  deUil  particular  acts ;  so  that  there  is 
nothing  left  but  to  state  summarily  the  general  trait  Never  was  the  Opinion 
rule  more  misapplied  than  to  exclude  the  present  class  of  testimony : 

1808,  CalM,  C.  J.,  in  Eaion  r.  Ck^man,  31  111.  80  (after  pdnting  out  that  penona  nay 
kra  a  bad  naaaa  for  trnthfnlnaaa,  and  yet «  from  their  ^bily  walk  and  oonreraation  in 
ttiitt  napaeti,  none  would  doubt  their  tmthfnlnew  whan  aolemnly  called  to  taatify  in  a 
court  of  jttitiee  ")  :  "  Yet  it  would  be  impoeaible  to  detail  aU  the  minu»<«  of  the  eiroum- 
•tanoea  whioh  would  inapire  that  oonfidenoe  ao  aa  to  impart  their  full  and  juat  impraaeioB 
to  the  jury.  .  .  .  Henoe  witneiaea,  who  muat  be  always  impreeaed  with  tbeee  indeecrib- 
•bia  cironnwtancee  if  they  eziat,  hare  aiway*  been  allowed  to  expreia  the  opinimi 
whether  they  would  or  not  believe  the  impeiwbed  witneee  under  oath." 

1879,  Btrrp,  J.,  in  Stalt  r.  Lu,  33  Minn.  410 :  "But  evidence  of  the  diapoaition  of  a 
penon,  by  one  who  knowa  aneh  diapoaition  from  penonal  obaervation,  ia  not  evidence  of 
opinion  in  any  objeodonabla  aenae.    It  is  evidence  of  a  fact,  —juat  as  much  evidence  of  ■• 
a  feet  as  ia  evldaDca  of  the  diqwaition  of  a  boraa."  > 

(i)  So  far  as  practical  policy  and  utility  is  concerned,  there  ought  to  be  no 
hesitation  between  reputation  and  personal  knowledge  and  belief.  A  perusal 
of  the  records  of  State  trials  will  show  how  natural,  straightforward,  and 
useful  was  this  method  of  asking  after  belief  founded  on  personal  experience 
and  intimacy.  Put  any  one  of  us  on  trial  for  a  false  charge,  and  ask  him 
whether  he  would  not  rather  invoke  in  his  vindication,  as  Lord  Kenyon  said, 
"  the  warm,  affectionate  testimony  "  *  of  those  few  whose  long  intimacy  and 
trust  has  made  them  ready  to  demonstrate  their  faith  to  the  jury,  than  any 
amount  of  colorless  assertions  about  reputation.    Take  the  place  of  a  jury- 

<B  Mth) ;  1»00,  State  •.  Coatn,  SS  id.  601,  81 
Pkc  726  (belief  on  oath,  •zelnded) ;  IFtjeoium  : 
1854,  WUaon  v.  8ut^  8  Wis.  798  (bdicf  founded 
"  aiwD  maenl  repotatkni,  sod  upon  that  only," 
tdniiiaible,  u  "the  ooaiiction  produced  upon 
him  by  the  common  rqmtation  "). 

So  far  ii  the  notion  carried  that  one  of  it* 
logical  but  nnpraetical  eonteqnences  haa  ocoa- 
nonally  been  laid  down,  namely,  that  the  speaker 
to  reputatton  need  not  be  aequaintad  penonallv 
with  the  other  witnnas:  1893,  State  v.  Tomer, 
M  8.  e.  640, 16  S.  E.  SOS ;  a  oonclnaion  which 
•Ten  (Jockbiim,  C  J.,  in  B.  •.  Bowfam,  Wfra, 
i  1981,  would  not  seo^ 


Distingniah  the  propriety  of  (mMmjp  a  repute. 
ti6n-«itn«aa  am  entt-^taminatUm  by  aaking  him 
what  miicondnct  he  knowa  or  lias  heard  of 
(emit,  f  1111). 

*  So  also  Campbell,  J.,  in  Hamilton  v.  People, 
89  Mich.  186  (1874),  calla  this  "a  fallacious 
ol(jection." 

■  1794,  Lord  Kenyon,  C.  J.,  in  B.  v.  Tbdwall, 
McNally,  Evidence,  S2S  ("  An  alTectionate  and 
wann  evidenoe  of  character,  when  collected 
together,  ahonld  nuke  a  strong  impression  in 
&vor  of  a  prisoner"). 
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onmoM  BVix 


[CiAP.  LXVII 


it]! 'if 


^y»pN7.  farm  of  word.  iawhkAth.  torn  "«p«Uttoo-^  L,ok 
Sit  faom  thT  point  of  Ttow  of  tb«  pwMcutioo.  ud  apply  the  priaciple  In  ,uch 
ToiMM  R  ».  Bowtoii.*  and  ttea  d*rfd.  whrthw  th«  witM»  who  w..  tl.m 
uoluded  WM  not.  if  brfUvBd,  worth  mon  then  forty  oppodng  witnei..  e«  ie». 

AnZAmeriowi  mk.  of  .ridwo.  h.T«  oooMi<m.Uy  Ukw  «>me  .  unou. 
twStiiip  in  the  oouiM  ol  th«ir  drr«lopment ;  but  thty Juije  nevei-  done 
wyiing  .0  ouriou.  in  the  w.y  of  .hutting  out  .videnUd  light  u  when  they 
d6dd»dto  exclude  the  penon  who  taowe  m  much  m  hunmnly  ou  be  Vnown 
IJTth^ci^Ser  of^roTher.  «.d  hnre  .tili^«i«;f  t^"*  «>con  Und. 
i„e.pon«ble  product  of  multipUed  gue^ee  and  go-ip  which  we  term  '  r.pu. 
^n^»  MMy  judge.  h.v.  come  to  the  re«me  of  the  ti«iiUon.l  .nd  ..rtho- 
d«  clM.  of  teitimoSy  in  pMMge.  of  fofo.  Md  ckeneM  which  ought  to 
•veil  for  pennuion : 

1  L_  i!--»C«  «K<«*  oDiiiion  utadn  oaibt  to  b.  founded  on  their  peraon.1  e«i«r  ewje. 

;;Ja  m«*  I>«"a«.t  in  the  prtoner*.  nrighborhood.  ud.  •«^"Kj«» »?  ?»l*"""»> 
!!n!l, !.«.  e^  the  pe«oii^]«dg»«it  of  tboee  who  M*  eepeble  of  forming  »  mura 
Jl";LiSLSS.X^-  ibJTSa  *h»h  i.  to  be  ritb^red  from  ganrd  r«»or. 
rS^^^tari««toed  to  ch««tor  without  «>  inq-i-y  being  mede  .nto  bi. 
^^i^nT-f  taowled«  of  thei  chmrter.  The  eridenee  go«e  to  the  Jury  depending 
^U^^l^^^sX^^T^  wltoee.  wtoh-  o&red  hU  teaU^onr. 
EoSrSriSnmto  eh«etor^w  to  My:  "rhfaBW  b«  been  iu  "T  •"'Pk-T  f«' ''[•""T 
Sr^ hirtl  eSSene.  of  hie  eonduei;  hut  I  hate  »eT«  he«I  .human be.„, 
S^  «  ^i^n  of  hto  in  my  Ufa :  for  »y  own  p«t,  1  b.t^w.r.  rvrded  b.«^^^ 
^■^JT^^L^ZZ  -«j  ..n^it.  >nd  hkT.  bwl  MmudMt  ezperieooe  th.t  be  U  one  of  the 

^^t^«4d«irM5  thrt  U  the  po^nt  whew  I  differ  from  him.    To  n.y  mmd, 

p«rM>n.t  expwienoe  P^~J    ?  or  •  I  here  hewd  geoer.1  report  in  favor  of  the 

heerd  eome  perion.  epe^  weU  of  "^JV  T"*JJ2^^  that  tl.e  mani 

priK«er,*  hM.reryil^t  elect  in  oomp«i«»    ,WUU$,J..    imrv^-' 


•  hoT  at  lehool  when  I  knew  him  ;  but  my  nwn 
oniidoB  and  th«  ofiinian  of  my  brothers  who  were 
sbopopiU  of  hla  i»  that  hU  charKter  w  that  of 
a  man  Spabla  of  the  fmmmt  indecency  ind  the 
moat  flaipaot  immorality  ")• 

•  TWa  U  well  put  by  Mr.  Tayler,  arguing  in 
B.  ».  Bowton,  at  p.  636  >  "  Eejiutatiou  u  only 
the  wpetltioo  of  tha  judgment  of  otht^n..  There 
it  no  mle  of  law  that,  to  make  •■v"l™'=' »' 
mmUtion  admiaeibU,  it  mnat  be  founded  on  the 
indsment  of  a  detniu  number.  If,  then,  the 
loSment  of  ten  or  a  lam  number  of  men  » 
admiaaible  under  the  name  of  reputation,  how 
oan  the  indament  of  one  only,  that  is,  how  can 
imato  of  diapoaition  formed  by  one  man 
.  or,  in  other  word*,  indiridnal  opinion  - 


•  Take  for  ezampla  the  frflowin*  ktod  of 
teaHmony  :  18W.  Gandolfo  ..  »taU,  fl  «h.  St. 
116  (an  umnntiee  waa  tried  for  murder ;  and  hU 
iliiWtSSlW:  "  Hai.  the  moet  q«hM>-«J- 
abU  boy  I  e»er  eaw  or  h«i ;  .  .  .  none  ar»r 
knew  hfm  to  gire  an  unciril  "•»"*»  "I.*^ 
In  the  ahop,  in  the  8  yeare  he  worked  there, 
eithe 'to  tb^  abore  or  below  bim }  if  I  .poke 
»,^ly  to  him,  it  wooM  bring  tea«  to  h»  ereij^ 
SIS.O 'retort ;  .  .  .  he  wa.  tK,  pet  of  the  .bop 
from  hU  uniform  kindnm.  «»f  *«P*^t""  ^/..j^ 

«  1865.  Leigh  *  0.  ?»,  10  Oox  Or.  «6  (i»*^ 
cent  amailtu^n  a  b.w  :  the  witnem  for  the 

™utionwM»ked,/Wh.tUth.defenA«t.  "»  "^ J-'2Tdi;S.d5^~f^«d  by  one  man 
«Dend  ohamcter  for  deoenoy  ^  mondity  of  ^««t»«n*»«  ?»?P??5r'i..i..M„.i  nninion- 
^ctr'.  and  .n.wejed:  'W- uotWngj^     ^J- 
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OPIKION  TO  OBARAOm. 


I  INI 


MMMy.  m4  iteiMiMt  c-^ , 

rvtfcwte  wltowi  k  w^wtor  la  qwdity  mmI  t»Im  Io  mm  nnoi 
tolNit  iawkkhkaMwa^rhMra  m  gmwa)  tlMrMtor— to  iIm 


rtotoinqdNdiakHMidtiMtUtNpMUM  kBMrri* 
oalj  M  trfclNM  of  4U|>oritiMi Thm  HrnMi  oT  Um 

' —  -   «— —      ■■- — •••  ana  aMM  of  MIV  IMHiMioa 

«  mmor  AboiM  ki«-at  all.  mmI  jrrt  Hwy  kavt  •  good  <Ui|MlUmi.  For  iartoiK.-*,  ho 
B^]rb«o(aiby,i«ltring(liopMilkNi,MMiluowa  onljloa  few t  or  ogiUB,  bo  om*  bo  • 
ptnoo  ol  (koiilMl  ohofMtor  oad  dlopaoitkm,  oad  yol  oaljr  kit  iDUmmoo  ou*  U  ablo  to 
Nlifjr  ttel  toto  >o  Um  OMO.  Om  MM  may  dooorro  that  okaraetor  [rapatoUou]  withoat 
tovini  aoqairod  it.  wbIA  aaotbor  maa  may  bavo  aoqalrod  wilboat  dooorriDg  it.  In  oaob 
mm  tho  ralao  of  tbo  jadgmoat  of  a  raan'o  intioMiloo  apoa  bto  ebanwtar  boooaMO  maai. 
tat  l»  w*— nr  life,  wboa  wo  waat  to  liaow  tbo  oharaotor  of  a  ooryant,  wo  apply  to  bio 
Milor.  A  oorraat  nay  bo  kuowa  to  nono  but  BMmbora  of  kia  BMOtor'o  fuaily ;  k  tho 
(ktnetor  of  a  okild  is  kaown  ooly  to  ito  paronta  aad  toaobon.  aad  tbo  oharaotor  of  a  man 
f»  bwiDM  to  tboM  with  whoa  ho  doalo.  .  .  .  Aeoording  to  tbo  oxporioaeo  of  nankind. 
«M  would  ordloarily  roly  rathor  on  tho  informatfam  and  Jadgmont  of  a  man'i  intimatao 
tku  on  gonoral  loport  t  aad  why  not  in  a  oourt  of  UwT  ...  Tbo  ovld«noo  in  thU  par* 
tiNlar  eaoo  was  of  a  my  poonliar  oharaotor,  booaoao  tho  prisonor  woo  obiuMd  with  an 
Okoet  which  woald  not  only  bo  oommittod  in  soorot  if  it  woro  eommittod  at  all,  bat 
aaoM  ho  likoly  to  bo  kopt  soorot  by  tho  porsons  who  woro  sabjootod  to  it.  8«ioh  being 
llw  eoM.  in  ordor  to  aooortain  tho  prioonor'o  oharaotor  for  inoiaHty  and  doooncy,  tho  poi^ 
■w  of  whom  yoa  would  inqniro  would  bo  thoM  who  had  boon  within  meh  of  his 
iilMDoe,  —  porsoas  wbo  would  not  bo  likoly  to  oommunioato  hU  oonduot  to  tho  noif  h- 
borbood  or  to  ono  anotbor." 

1878, 1883,  Sir  JamM  Sitphtn,  Digoot  of  Evidonoo,  noto  XXV,  History  of  tho  Criminal 
Uw,  I,  4W :  ••  One  ooascquonoe  of  tho  rtow  of  tho  subjoet  taken  in  that  case  [of  R.  v 
Kowton]  is  that  a  witnsss  may  with  porfoet  truth  swsar  that  a  man,  who  to  his  knowledge 
tot  been  a  roodm  of  stokn  goods  for  years,  has  an  oxoellont  oharaotor  for  honesty,  if  ho 
bsi  hsd  tho  good  laok  to  ooaocal  his  erimos  fn>m  his  neighbors.  It  is  tho  oaaenoe  of 
MKeMifiil  bypoerisy  to  oombino  a  good  roputotkm  with  a  bad  disposition,  and  aeoording 
to  R.  r.  Rowton  tho  roputatton  is  tho  important  matter.  Tbo  ease  is  seldom  if  oror 
tetid  on  in  praotioo.  The  quostton  always  put  to  a  witiioM  to  oharaotor  is.  What  is  tho 
friMwer's  diaraetor  for  honooty,  morality,  or  humanity  ?,  as  the  case  may  be ;  uor  is  tho 
oftncu  eror  warnod  that  ho  is  to  oonflno  his  oridonco  to  tho  prisoner's  reputation.  It 
wodd  be  no  easy  matter  to  make  tho  common  run  of  witaeosoo  understand  the  distino- 
tiofl.*  .  .  .  Ths  oasa  ozprossly  doeideo  that  if  a  man  gains  a  roputatton  for  honooty  or 
Borslity  by  tho  grossest  hypoorisy,  ho  is  outitied  to  giro  eridcuoe  of  it.  which  ofidonoo 
tunot  be  eontradioted  by  poopto  wbo  know  the  truth." 

1834,  Wriffk,  J.,  to  Stlg  T.  Btaif,  WHght  085:  "Thooo  who  know  tbo  oharaotor  of 
Ito  msn,  his  moral  habits,  ara  by  tow  oompotent  to  giro  their  opinton  whether  it  is  equal 
(or  truth  to  that  of  men  to  general,  whito  thoM  who  know  nothing  but  tbo  witnem'  repo- 
tition,  or  what  is  genorally  aaid  of  him,  aro  not  competent  The  character  of  ponona  to 
known  to  thoao  wbo  aro  aoquainted  with  them  before  it  ia  known  abroad ;  they  have 
character  before  they  hafo  roputatton.  A  man'a  actions  aro  his  character;  they  speak 
louder  than  words.  A  man's  eharaetor  must  bo  tme ;  his  reputation  may  bo  most  false. 
If  I  have  raised  a  child,  and  hu  character  which  baa  boon  aubject  to  my  scrutiny  is  bad, 
ud  I  know  him  to  bo  subject  to  no  moral  restraint,  I  can  testify  to  bU  character;  yet 
to  o»;  have  no  ropatatioa  abroad." 

1878,  Beng,  J.,  to  StaU  r.  Lee,  22  Mton.  409 :  "  As  it  to  the  ybrt  of  dtoposition  which 
fa  important  and  matoriai,  there  can  be  no  reason  why  thto  fact  may  not  be  prored  by 
lojr  witnem  who  knowa  what  it  u.  There  to  certainly  no  reaaon  why  general  reputo  u 
M.T  better  or  mora  satisfaotory  OTidonoo  of  dupooition  than  tho  tootimony  of  one  who 

•  For  a  good  illuftntion  of  thu  ftitiUty  of  rule  of  law,  lee  the  testtDiony  in  Kehoe's  TrUd 
trying  to  mUe  the  straiahtforwaid  toy  mtod  (MoUy  Magnirm).  Pa.,  1878,  West's  Bep.  14*. 
empnhendthoUBiitaoriaiisperreiMartifictol     166.  •»•  nep.  les- 
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.4.  HUTORT  OF  HAKDWBmNO-EviDIVOI. 
I  1991.  OrfcS.^  IC.«>lnc  «.d  »iu.  for  "Compartaoa  of  H«,dw,ltU,» - 
(1)  In  ptmng  »  document  or  a  signaton  to  have  been  written  by  A.  two 
dirtmct  kinds  of  evidence  offer  themwdves:  first,  testimony  by  a  pe«on  who 
saw  the  act  of  writing  or  some  circumstance  leading  up  or  pointing  back  to 
hrt  act;  secondly,  evidence  of  the  kind  of  handwriting.  -  e  difference  is 
tittt  m  any  and  aU  ways  of  the  second  mode  there  is  involv.  i  che  esteblish- 
""^LJ*  T*^*^  ^^  **  character  of  writing,  and  an  estimate,  based  on 
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comparison,  that  the  disputed  writing  belongs  to  the  type ;  and  this  is  so 
whether  we  employ  witnesses  who  know  that  type  and  examine  the  dis- 
puted writing,  or  whether  thd.  jury  is  given  the  means  of  knowing  the  tyjje 
and  making  the  examination.  By  the  first  mode  we  are  not  in  any  way  con- 
cerned with  the  character  of  the  person's  writing;  the  witness  tesiilles 
directly  to  seeing  the  act  done,  just  as  he  would  testify  to  seeing  a  blow 
struck.  By  the  second  mode,  there  is  always  an  inference  from  the  type 
to  the  genuineness  of  the  disputed  instance.^  It  is  obvious  how  wide  the 
difference  is. 

Now  the  first  and  most  important  point  of  legal  history  here  is  that,  at  c 
certain  stage  of  our  law,  all  of  the  ways  of  proving  handwriting  by  its  type, 
while  not  entirely  repudiated,  were  greatly  discountenanced  and  strictlv 
limited  in  their  use.  For  instance,  a  paper  being  offered  as  written  by  X, 
A's  testimony  that  he  saw  X  actually  write  it  would  be  always  received ;  but 
A's  testimony  that  he  had  often  seen  X  write  and  that  this  was  X's  writing 
would  not  be.  The  next  point  of  importance  is  that  the  term  "  comparison 
of  hands "  (or,  in  the  older  phrase, "  similitude  of  hands ")  was  indiscrimi- 
nately applied  to  all  of  the  modes  of  proving  by  type,  i  e.  to  any  way  of 
proving  except  by  one  who  had  seen  the  very  document  in  the  act  of  being 
written.  What  we  find  is  the  gradual  admission,  one  after  another,  of  various 
modes  of  this  sort ;  but  they  were  all  at  first  known  by  the  general  phrase 
"  similitude  "  or  "  comparison  of  hafids ; "  and  when  that  phrase  was  used,  it 
covered  even  the  testimony  of  one  who  had  seen  X  write  and  thus  knew  bis 
hand.  Thirdly,  with  reference  to  the  limited  use  of  these  modes,  we  finil 
(a)  that  the  only  kind  of  witness  who  could  be  heard  was  one  who  had  seen 
X  write ;  no  other  sort  of  knowledge  was  orthodox ;  (b)  that  such  testimony 
was  conceded  to  be  proper  in  civil  causes  only  (and  perhaps  in  petty  causes 
alone,  i.  e.  causes  under  forty  shillings  in  amount),  and  that  though  (at  the 
stage  when  these  questions  arise,  the  era  of  the  Bestoration  and  the  Revo- 
lution), the  Crown  was  endeavoring  to  extend  its  use,  this  extension  was 
strenuously  opposed  and  was  evidently  against  orthodox  practice. 

These  features  are  sufficiently  illustrated  by  the  following  passages  from 
the  trials  of  the  late  1600s : 

1688,  Algernon  Sidnet/'i  Trial,  0  How.  St.  Tr.  8fil,  864;  "Mr.  Sheppard  sworn.  Ait'^ 
Gen. !  "  Pray,  will  yon  look  apon  these  writings  [shewing  the  libel].  Are  you  acquainted 
with  Colonel  Sidney's  band  ?  Skeppard :  Tes,  my  lord.  Atfjf-Gen, :  Is  that  bis  hand- 
writing? Sheppard:  Yes,  sir;  I  believe  so.  I  believe  all  these  sheets  to  be  his  hani 
Atfy-Oen. :  How  come  you  to  be  acquainted  with  his  hand  ?  Skeppard:  I  have  seen  him 
write  the  indorsement  upon  several  bills  of  exchange.  Col.  Sidney/ :  My  lord,  I  deairt 
you  would  please  to  consider  this,  that  similitude  of  hands  can  be  no  evidence.  L.  C.  J. 
Jefferie»  :  Reserve  yourself  until  anon,  and  make  all  the  advantageoos  remarks  you  can. 
.  .  .  Sidney :  Now,  my  lord,  I  am  not  to  give  an  account  of  these  papers ;  I  do  not  think 
they  are  before  you,  for  there  is  nothing  but  the  similitude  of  hands  offered  for  proof. 
The  similitude  of  hands  is  nothing;  we  know  that  bonds  will  be  counterfeited,  so  that  no 
man  shall  know  his  own  hand."    Remark*  ^  by  Sir  John  BowUm,  Solicitor-General  under 

*■  This  distlnotlott  hu  slnedv  been   ^mined  luder  BslcTtnoy  {and,  |  888). 
•  lb.  lOOS. 
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»«,r  permitted  in  a  crin,i„.l  c^  MoL  ThT^otlTlii'r  "^^^  *"  •"*'^"«' 
by  CoL  Sidney,  .gainst  whom  there  was  an  indLi!!lt  •  T  "^^  ^^"^  *""  **"  «'•'« 
it  w«.  ««lTed  that  comparison  of  III  w  Jno  eSc-  j-         "  "'  ^'^'^' '"  "*"" 

1888.  TVurf  o/M«  Seven  BMop»,  12  How  8t  ?r  4m    «  ^^ '1"™'"''  P'<««'"«on." 
mort  of  V  r  •..  had  not  Men  the  Bishow  ^t  h^;  Ta    '?'«™i  """-^  were  offered. 

w  .  we  hope  you  wii  Jo*  as  be  heard  to  it.  For  whatTall  Z^  ^"'^^^"^  »»>"  P«per  is 
of  . «  r.p«r?  1.  y  :  ,..e  a  proof  by  comp^n  o  h^iS  whTl  "'  ""'^■''*''  ^"•"' 
oag  ,' i«  '  to  be  rfloeivr  i.  .  .  .For  them  to  ^m^?  ^'  **""''  '"  »  criminal  case 

kl:  ^  b.  t.  n«.e,  saw  U,e  ^rsonVwrirthisThor^„r  ^"*''  ""'^  ""y  "«««  «"»'  «•" 
pwi«,Dofhand..  .  .  .  ItU^ea.7m1;terforan^.  ."k'  r"""*  ^  *"""«'''"  «"«- 
ST^re  will  agree,  for  freqaent/aHy  exL^noe^Z  ^  J*"**  *"  -^  counterfeited ;  that 
it  not  easy  then  to  cut  an/man  down  Tn  the  ^^fi?  •  ""''^  '*  """^  '^  •^°"«'  » 

proving  thit  likene«.  by  compi  U^t'^  ^^S  tKe'hf th  ''"  ''?  "'"''  '  ^"'' 
.trik«,  mighty  deep.  The  honest^t  man  in  t^wfr Id  and  tt™*"'"'^  •"*"'  ™* 
destroyed,  and  yet  no  fault  to  be  found  in  the  J^  n,  '  .u  •  ^^  «"°«ent.  may  be 
(opposing):  "ItisawonderfultLrthtLv  J.7  I  .*J'*'J"'^«^''  "  "  •  ^'^-G^'^- 
InT-rU  it  Is  a  much  siranS^  fhK  he^r  Mr  '^^T^.  t^^l  "^  ''^'"'''  ''"» 

nerer  done  before [Ju  Sidney's  casel^h^™  I     ^    S«ieant  Pemberton  say  it  was 

write  it;  there  wa.  nothing  p^y^uT^^JuZ^",  lln^T  '^l'  """"^  '"'  "'^  »••■» 
hi.h«>dwriUng."  .  .  .  Mn  J.  HoUoLy     ''f"t-^^^  '••«  jury  beliere  it 

.ach  as  the  comparison  of  hands,  for  proving  a  dS  or T^*  °  ^  "P""  *''«'"  P"«'' 
matter,  we  ought  to  be  more  s  net  and^uir«  i  "':»  *""««  """nei  but  in  criminal 
judges  being  di'rided  (Powell  and  itllolarrS^^^^^^  P«-'"    The 

L  C.  J.,  in  favor,  the  difference  turning  on  thefTth*;  th  ^^"•'  ^^  '"'*  ^^"»'"' 
the  evidence  was  not  considered.         ^  """  '•"  '"*' ''"  »  «"™«al  one). 

1681,  rnai  o/SiV  R.  Grahme  rLord  Preston"*   lo  ii„„  c*  t,    _„„ 
jury)  :  Mr.  Townesend  «iys  he  hw  wen  mv^J^d  Ji?  ^  ^^"^  "  ^  C"  J"  -^"^  (»» 

thawnHingtobeinhisha'nd,  andtorsamV^lri^^^^^  ^'^  »-»-« 

ynar lordship  will  plea«,  to  observe  to  theTA  thS^irfs  ^2  "f  ^/''""''  ^  ^"'^ 

lands:  nobody  see  me  write  them  "  °'^  "  P"*^  °^  similitude  of 

dJS';L%h:rlL'^ybJ.L;t  ^^^^^^  r?  '-r-""  ^^"  --  p- 

. question  arose  ^Jhether  ^lm^:^^^ttJ:^t:Z!t'''  ^'  ^''T' '  ""*  "»  *^ 
Holt],  it  is  not  sufficient  for  the  original  foundarir„f  I,  t  !J'"'  f  ^•'"'""  t^^  C.  J. 
»  .  cinmmstantial  and  confirmingSencrff  ^f^t  L  ^."^''  ^f  ""^  '^  ^«"  "«"» 
mylori  Preston's  case,  hi.  attempVnrWwftilm^^^^  fully  proved,  as  in 

they  wen,  found  on  his  person     But  he^^il«  tK        '"'"/""«'•  »"<»  priucipally  where 

..i.iMtudeofhand.wS'^™nfn"^r;rroft';orer£^^^^^^^ 

S^i.everwayTwLhth^tL-^/'^'*^  Aanrfu^^t^  (in  the  strict 

•  1  Sid.  418.  ' 

IT.  812-314;  1728,  Bishop  Atterbury's  Trial.  16 
SLif-  /"'  '>J»'er"'»*««o'«.  from  thVU" 
Sl.^n'!;*'"'  "^  «^«"«.  of  the  then  meaStag 

plen^of  Adolphns  and  Ellis'  Beports,  vol.  fl, 


•  There  can  be  little  doubt  th«t  the  nae  wh 

T'i.5""«»  ,«".'e""y.  particularly  in  the  proof 
of  witneMes'  signatnres  to  vrUli.  deeds  ete  • 
for  example :  1693.  Bath  and  Mo^Ce'i  cJL' 
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(3)  that  the  only  accepted  mode  of  such  proof  was  by  those  who  had  seen  the 
person  write.  We  have  now  to  notice  a  gradual  expansion  of  the  limits  of 
the  doctrines  under  (2)  and  (^) ;  and  first  of  (2) : 

(2)  We  first  find  the  doctrine  that  in  criminal  eate$  proof  by  "  similitude 
of  hands"  is  admissible  if  the  disputed  paper  was  found  in  the  accused's  pos- 
session ;  in  such  a  case  of  prima  faeie  authorship,  this  doubtful  kind  of  evi- 
dence was  acceptable  as  "  circumstantial  and  confirming;  evidence,"  in  Lord 
Holt's  language.'  This  form  of  the  rule  begins  before  1700,^  and  becomes 
common  in  the  trials  of  the  next  century,  and  even  as  late  as  1802  we  find 
Mr.  McNally  writing : 

1802,  Mr.  T.  MeNaUy,  Evidence,  403 :  «'But  tbongh  mere  comparison  of  handwriting 
be  not  evidence  on  an  indictment  or  information,  yet  papers  found  in  the  custody  of  the 
defendant  and  the  writinjK  thereof  proved  to  be  in  his  hand  by  persons  who  have  teen  him 
write,  is  sufficient  ;>r«/tmmary  evidence  to  entitle  the  counsel  for  the  Ciown  to  have  them 
read."' 

This  modification  in  its  broad  form  (confining  this  kind  of  proof  in  crimi- 
nal cases  to  corroborative  purposes  only)  was  embodied  in  the  treatises  of 
the  ITOOs."  But  by  the  end  of  the  century  the  limitation  had  disappeared 
entirely,  and  we  find  Mr.  McNally  able  to  say,  in  1802,  as  the  result  of  the 
latest  rulings : " 

"  In  proving  the  handwriting  of  a  defendant,  there  is  no  legal  distinction  between  that 
which  is  legal  evidence  in  a  civil  actioi^  and  that  which  is  legal  evidence  in  a  criminal 
prosecution."  " 

•  1726,  OQbert,  Evidence,  B3  ("The  proof 
of  false  swearing  to  an  affidavit  or  answer  may 
be  farther  iiloatrated  by  the  conipaiiwn  lir 
hands,  which  pomibly  may  be  evidence  in  con. 
currence  with  other  proof  that  out  of  the  ansvrr 
itself  evince  the  identity  of  the  person.  But 
that  the  comparison  of  hands  only  should  \»  a 
proof  in  a  criminal  prosecution  was  never  lav 
but  only  in  the  time  of  Kinj;  James,  an:I  the 
distinction  has  ever  been  taken  that  the  com- 
parison of  hands  is  evidence  in  civil  and  not  iu 
criminal  cases.  The  reason  why  the  cum|»iriwn 
of  hands  is  allowed  to  be  evidrnce  in  civil 
matters  is  becanse  men  are  distinguished  l>y 
their  handwriting  as  well  as  by  their  faces,  roV 
it  is  very  seldom  that  the  shape  of  their  letters 
aoree  any  more  than  the  shapes  of  their  bodies ; 
therefore,  a  comparison  of  hand  serves  for  a 
distinction  in  civil  commerce,  for  the  likeness 
does  induce  a  presumption  that  they  are  the 
same.  But  in  criminal  prosecutions  the  pre- 
sumption is  in  fivor  of  the  defendant,  therefore, 
when  comparison  of  hands  is  the  only  evidence 
in  a  criminal  prosecntion,  there  is  no  more  than 
one  presumption  aninst  another,  which  weighs 
nothing");  1787,  BuUer,  Trials  at  Nisi  Prins, 
986. 

>•  Evidence,  417. 

**  The  first  cases  aeceptinff  this,  the  con- 
ceded rule  of  to-day,  seem  to  have  heen :  1781, 
De  la  Motte's  Trial,  21  How.  St.  Tr.  810; 
1792.  R.  o.  Tandy.  K.  B.  lie.,  McNtlly'i  Evi- 
dence, 409. 


*  1696,  Crosby's  Case,  supra.  It  is  perfectly 
clear,  however,  that  this  admission  of  it  as 
"confirmatory"  only  was  not  genuinely  an 
innovation  upon  the  practice  in  cnminal  cases ; 
but  merely  settled  within  the  above  limits  the 
hitherto  doubtful  orthodoxy  of  anoh  evidence 
in  criminal  cases.  It  bad  been  nsed  all  tbrongb 
the  1600s:  1645,  Lord  Macguire's  Trial,  4  How. 
St.  Tr.  658,  686 ;  1660,  Harrison's  Trial,  6  id. 
1010,  1021;  Scroop's  Trial,  ib.  1084,  1042; 
Carew's  Trial,  ib.  1048,  1061 ;  Scot's  Trial,  ib. 
1068,  1062  ;  Jones'  TrUl,  ib.  1072,  1078 ;  1662, 
Sir  Henry  Vane's  Trial,  6  id.  119,  149;  1668, 
Twyn's  Trial,  ib  618,  624;  1678,  Coleman's 
Trial,  7  id.  1,  22,  84;  Ireland's  Trial,  ib.  79, 
118 ;  1679,  Whitebread's  Trial,  iK  811,  885. 

V  The  settlement  of  it  with  these  limits  was 
probably  due  to  the  belief  tliat  the  act  of  1689 
(nnoted  pod,  1 1992),  reversing  Sidney's  attain- 
der, was  intended  as  a  legisUtive  dispMigement 
of  this  use  in  criminal  cases. 

•  1688,  Serj.  Pemljcrton,  in  Seven  Bishops' 
Trial,  supra,  lor  the  defence,  distinguishing 
Sidney's  Case  :  "  My  lord,  that  case  dilfen  from 
this  toto  eoelo;  the  writing  was  found  in  his 
poMwssion,  in  his  study;  there  was  the  proof 
that  nailed  him,"  a  distinction  not  at  the  former 
time  put  forward.  Compare  also :  1684,  Hayes' 
Trial,  10  How.  St.  Tr.  812-^18 ;  1696,  Sir  John 
Feuwiolc's  Trial,  18  id.  626-627  ;  1719.  Mat- 
thews'Trial,  15  id.  1828,  1875;  1732,  Layer's 
Trial,  16  id.  199,  905;  1768,  B.  v.  Hwsey,  1 
Burr.  644. 
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(3)  TakiBg  up  now  the  other  limiting  doctrine  already  mentioned,  we  find 
Uiat  here.  too.  an  expansion  was  taking  place.    The  orthodox  witness  had 
been  one  who  had  nea  the  person  write.    This  was  the  only  clear  and  accepted 
fouDdation  for  the  witness  knowledge  of  the  hand.    In  the  Bishops'  Trial. 
Seij^I^vmz.  in  defence,  had  argned :  "  For  them  to  come  to  prove  hands  only 
by  those  that  saw  letters,  but  never  saw  the  persons  write,  this  I  hope  will 
not  amount  to  so  much  as  a  comparison  of  hands."    Nevertheless,  the  Crown 
lawyers  had  already  begun  and  incessantly  kept  up  the  practice  of  offering 
witnesses  who  had  an  inferior  knowledge,  based  on  specimens  seen  by  them 
and  somehow  known  to  tlum  as  genvine  otherwise  than  by  neing  thm  written  ; 
for  example,  one  who  had  bought  a  bill  indorsed  by  the  person  and  had  afterl 
wards  demanded  and  received  payment  of  it  from  him. -a  kind  of  witness 
perfectly  acceptable  to^y  (anU.  §  699).    In  the  Seven  Bishops'  Trial  for 
example  aU  but  one  of  the  witnesses  had  apparently  this  sort  of  knowledge 
only,  and  this  circumstance  probably  weighed  much  with  the  judijes  who 
were  for  rejection.    Although  in  Crown  cases  of  the  1700s  the  judges  were 
able  to  force  in  this  sort  of  testimony  (especially  where  the  pai^rs  were 
found  lu  the  accused's  custody)."  yet  the  acceptance  of  such  a  witness  was 
distmctly  a  new  thmg,  a  loose  practice,  and  an  expansion  of  the  orthodox 
requirements : 

1896,  R.  y.  Culpepper,  Skinner  678:  «  Then  they  produced  »  witness  to  swe.r  to  *!.- 
contenteof  another  letter  [of  Sir  Fr«.ci.  Wythene]  rwhich  w«  Ini^  he  Z^lLtl 

N^naUocatur,  for.  per  Holt,  C.  J here  the  witnea.  c«,uot  prove  a  letJ^tSn 

for  he  never  had  aeen  Sir  Francis  writ^  wherefore  it  was  disallowed." 

The  great  case  of  Lord  Ferrers  ,..  Shirley,  in  HSl."  stamped  this  new  doc- 
trme  as  orthodox,  ior  the  rest  of  the  century,  however,  it  seems  to  keep  a 
secondary  place ;  it  is  usable  only  in  case  of  "  necessity,"  t.  e.  when  witnesses 
who  have  seen  the  person  write  cannot  be  had."  By  the  beginning  of  the 
1  OOs  this  class  of  testimony  takes  its  place  on  an  equal  foS^ng  lith  the 
older  land."  but  ite  distinctly  modern  and  parvenu  character  maybe  per! 
ceived  from  the  following  well-known  passage  of  Xord  Eldon's : 

"  S.  g.  layer's  Trial,  lupra  ;  Orahoie'a  Trial 

iimt 


ttpa. 

M  JltigibboB.  1»6  J  a  clerk  of  Earl  Ferrera 
^  mwived  or  seen  several  letters,  which  one 
C.  (whose  si^ature  was  in  question)  had  pur- 
rorted  to  write ;  "The  connsel  insisted  that  in 
all  cases  where  a  witness  would  swear  to  the 
lundwriting,  he  must  be  able  to  say  that  he  saw 
inch  person  write";  the  witness  was  rejected, 
bat  only  because  he  could  not  show  that  the 
fetters  were  really  C.'s ;  Page,  J.,  wanted  to 
coiihne  the  use  of  sach  witnesses  to  cases  of 
■ff""?' "  where  the  peiwn  in  question  was 
ibrosil  J  but  Raymond,  a  J.,  would  not  con- 
(«1<  snv  such  limitation. 
"KS?,  Buller,  TrUIa  at  Niai  Prius,  286: 
1  he  reason  why  the  comparison  of  hands  ia 
•Uowed  to  be  evidence  ia  becans'  ^en  are  die- 
boguuhed  by  their  handwriting  as  well  u  by 
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wl  firti  J°  P^^^-»  *«  witneaa  ahonld 
Xtl^'^  \"  knowledge  from  having  seen  the 
party  write  j  but  under  some  circumstances  that 
IS  not  necessary,  as  where  the  handwriting  to  be 

has  frequently  received  letters  from  him  in  a 
course  of  correspondence  would  be  admitted  to 
prove  It,  though  he  hod  never  seen  him  write. 
So  where  the  antiquity  of  the  writing  makes  it 
impossible  for  any  hving  witneaa  to  swear  he 
ST""  "T™^*.  P«rty  »rit*."  As  late  as  1798, 
8hMrea;  Trul,  27  How.  St  Tr.  828,  the  oli 
notion  u  found. 

"In  early  American  eaaea  we  find  instancea 
or  fiUInre  to  recognise  the  new  aort ;  the  judge 
legards  testimony  aa  inadmissible  when  based 
Ml  anything  leaa  than  areing  the  person  write : 

(1832) ;  lilt^unm,  C.  J.,  in  Vickroy  r.  BkeUey, 


If  ■!'■ 
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1808,  EldoH,  L.  C,  in  faplKM  t.  Kingston,  8  Vm.  478 :  "  When  I  first  eune  into  :he 
profeMion,  th«  rale  m  to  handwriting  in  WMtminttar  Hnll  in  all  the  Courtn  was  tliu 
Yon  onlled  a  witneia,  and  atkad  wjiether  he  had  ever  M«n  the  party  write.  If  he  aaiil  he 
had,  whether  more  or  leee  freqoently,  that  wae  enough  to  introduse  the  further  queation 
whetlier  1m  beliered  the  pi^ter  to  be  hia  handwriting.  ...  Or  you  might  ask  a  witneu 
who  had  not  seen  him  write  for  a  length  of  time,  if  yon  oonld  not  get  a  witness  of  a  nub- 
sequent  date.  .  .  .  Thia  ml*  waa  laid  down  with  so  maoh  oleamesa  tliat  till  very  lately 
I  never  beard  of  evidence  in  Weatminster  Hall  of  comparison  of  handwriting  by  thoa« 
who  had  never  seen  the  party  write."  ** 

§  1992.   BnlargMBaat  of  tha  Kola ;  Modem  Chaaga  of  Maaniag.    The  result 

at  tills  point  was  that  the  opposition  to  proof  by  "  comparison  of  hands "  haj 
been  forced  to  give  way,  and  that  the  use  of  such  proof  had  been  enlariej 
with  reference  to  the  kind  of  case  —  civil  and  criminal  —  in  which  it  could 
be  used,  and  the  sources  of  the  witness'  knowledge  which  would  be  recognized 
as  sufficient.  But  the  old  stigma  remained,  and  the  old  literature  discoun* 
tenancing  it  was  still  perused.  Thus,  when  now  still  other  varieties  of  it 
were  attempted  to  be  availed  of,  it  came  about  that  the  argument  against 
them  was  that  they  involved  "  comparison  of  hands  "  and  were  thus  unlawful. 
The  attitude  of  mind  was:  "Yes,  to  be  sure,  you  may  bring  a  witness  who 
saw  X  write,  or  even  received  letters  which  X  treated  as  genuine,  or  had  old 
records  in  his  possession  purporting  to  be  signed  by  X  ;  that  is  well  enough  ■ 
that  is  not  comparison  of  hands,  but  this  that  you  are  offering  is  comparison 
of  hands,  which  has  from  of  old  been  unlawful"  In  other  words,  we  now 
come  to  a  stage  in  which  "comparison  of  hands"  received  a  juw  and  restricUd 
tense,  and  was  in  this  sense  used  to  cut  off  the  introduction  of  new  varieties 
of  testimony.  It  was  now  applied  to  all  witnesses  who  had  iw  previom 
knowledge  of  the  hand,  but  were  thoton  specimens  in  court  and  asked  tu  com- 
pare them  with  the  disputed  writing.  This  change  of  meaning  in  the  phrase 
is  the  key  to  the  confusing  sources  of  the  early  1800s.^  The  following  pas- 
sages will  illustrate  it ;  the  second  one,  of  Mr.  J.  Buller,  is  the  most  striking, 
because  in  his  own  book  of  fifteen  years  before  '  he  had  used  the  phrase  in 
t^e  old  sense : 

1770,  Y«ti«*,  J.,  in  Broolcbard  v.  Woodley,  PMka  N.  P.  20  ;  rejecting  old  register.entrie« 
offered  as  standards :  "  I  do  not  know  any  case  where  comparison  of  hands  has  been 
allowed  to  be  evidence  at  all.  .  .  .  Where  a  witness  has  seen  the  party  write,  .  .  .  that 
is  evidence.  Bnt  where  it  is  merely  opinion  on  similitude  of  the  writing  collected  from 
barely  comparing  them,  the  jnry  may  compare  them  as  well  as  anybody  else." 

1781,  BuUer,  J.,  to  the  jury,  ia  De  la  Mott«'$  Trial,  21  How.  St  Tr.  810 :  "The  coun- 
sel on  the  part  of  tlw  prisoner  have  first  objected  that  rimilitude  of  handwriting  ii  no 


14  S.  4  B.  878(1826).  T«t  as  esriv  as  181S  Mr. 
J.  Dniican  sccepted  the  newer  mode,  in  Com.  v. 
Smith,  S  8.  4  S.  671.  In  Ix>Disian«  the  old  re- 
striction, receiving  only  a  witnen  who  had  seen 
the  very  document  signed,  persisted  as  late  as 
1812,  under  the  first  Civil  Code :  Sauvj  v.  Daw- 
son, 2  Hart.  202  ;  yet  experts  were  by  the  same 
Code  received.  The  past  of  the  law  m  this  re- 
spect is  often  ignored,  m  where  it  is  said,  in  Ben- 
nett c.  Mathewea,  6  8.  C.  482  (1874),  that  this 
sort  of  testimony  "  has  never  been  questioned." 


The  rules  for  this  class  of  testimony  have  been 
alrexdv  examined  in  detail,  ante,  {§  699-708. 

**  So  alio  in  Wade  v.  Broughton,  3  Yea.  k  B. 
172  (1814). 

^  In  an  anonymous  treatise  on  High  TrMson, 
dated  1793,  and  puUisbed  with  the  edition  of 
1873  of  Kelyng's  Crown  Cases,  is  one  of  the 
latest  instances  of  tiie  old  sense  of  the  wmdi 
(p.  149). 

*  Quoted  cmU,  i  1991,  note  14. 
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«ot  th.  .f  id«c«  which  l«I  ta«n  <S^J  ™„  il    T  ''"^'  *""'•  "  «»•    But  that  i. 

irb.ndwriti„g.     They  .iiTot  fromlSie  Si^rr^^^  *^?  '"•  .cquainted  witl. 

i.  th«  only  .Tidence  which  «„  Sgiven^f  iS^i^T         **  .Yu*^    ^'"*'  ««»"•'"•". 
.p»«,»;ho«wth,pri«,r«£%teth-piJ^^^^  ""•*  *^"  »- 

liim"!  Couniel  for  defendant  arBuedthat'*-n,  !L^  '^*«' «"»  wce«ved  letter,  from 

p«i«n  of  hand.,  without  any  "^^„^1,Z  S  X^^T."!"^  *"  T^^'^  °P*»°  «"- 

Mr.  TDler.  it  oould  not  be  reLl  F?l  t!.^         ,   ^  1*. ""  *•"*  ^^^  ^'  ^andy  to 

to  the  pr^ent  c^,  in  criminal  pi^ro, .  crr^'  °'  'V'^'T  *"»"'••  •**««''^«' 

d.no.",  ifc*rf.  J.:  "Thi.  ia^otL^rS^:^ rSrV'T'T'*''^""?  't  "°*  •"" 
li»ndwriting."«  «<p»riK,n  oi  luuida.    Mr.  Toler  ny.  he  knowa  the 

To  understand  the  new  meaning  of  thn  nhraaa  t*  j.  .    . 

.l«i«i  juxfpauaon  by  the  witna,  <».™„  ,Wfe^n"ar^,fc^'""  f  " 
itt,..  .t  w„  „„.  ,h.  proce^,  „,  i,„up<.itici  b,^.  ^^sT^'^l"  °t 
bated,  but  tbe  nn  ot  such  teMimony  at  «U.     Beiiiemb.rin„  .k..  .k      "^T 

person  wnte.  we  here  find  that  no  discrimination  waa  made  between  thp 

pose  It  and  even  show  it  to  the  Court  and  jure  --  whTch  W  in^lj  v.  ; 
lK«n  the  practice  from  time  immemorial  for  iut?  nti<^ting  S     t  otW 

trs„riLr^'zsttJSr;Sjtr,,i:;t^tr- 

the  party,  own  hand,  and  Ten  iJ  il  to  te^^™i?^"""*  *''"''  "^^  ^  «'^«'™  ^*»^ 
bepVovrf;  and  upon  comD«rin„  tS,!^  ♦    <=°»r«d  >"  «>urt  with  what  is  endeavored  to 

«..  witne«  if  fir.t  «ked  corern  ng  heTritiS  r„^;^""  ''\yT'"'  '"•  "^  *-  *""» 
th.,defe,.dant  whcee  hank  they  Tuld  ptveT  if  he  a'n^erY^  I  Ta  T  *"k  "^^  "^ 
jury,  upon  oompariMn  of  what  th«  witn...  .1        .  •"•wers.  Yes.  I  did,  then  riiould  the 

judge  whether  S^oee  hwdl  bi  «  li^  «  to  „T«  ^  "'*»  "H.^^*'  *'"*  *«  *»  ^  P"'-"*. 
writ  both."  oe  K)  ime  a.  to  induce  them  to  believe  that  the  aame  perwn 

Ut*^rkif^fttl  "^i"**"  o1»erved  by 

OM»)M^^W  »*'m"'**'*°.1:  "•  616;  ...bo 
«  i.V«*  5f^  BTideBce,  I  >48. 
I88».  Bn^Uu.  Handbuch  d«r  Urkunden- 
"«.  h   48».   647  J    1898,    WoUreuil.    Le, 
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•u  vine  8i»cle,  Nonv.  nvxu  hUt.  de  droit  fp.  et 

r„1  u  ^!,'  *    ^•.'  "'"*•  P-  '10 !   "»6,  Pollock 
i"3 tts^li."^^;?*''*  ^*'  "•  «"• 
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1729,  Halt*'  Trial,  17  How.  8t.  Tr.  978;  torgwj  a*  >  praninory  note;  Countth  "Mr. 
Linooln,  thoM  neeipU  which  yon  prodaead,  did  Mr.  Kinnerdey  aetiully  write  them  ?  '• 
Mr.  Litmcln :  "I  »w  him  write  ti^«n  all " ;  Cowuel :  " 8h«w  them  to  tha  jury  " ;  Heyn- 
Ml,  J. :  "  Otntlemen  of  Um  Jury,  in  that  book  yon  wiU  find  khm  iWMipte  wrote  by  Mr. 
Kinnanlqr.  which  Mr.  Linooln  swean  aro  hia  hand." • 

In  short,  the  struggle  that  was  then  going  on  was  against  "  similitude  of 
hands  "  in  general,  and,  later,  against  witnesses  who  had  merely  received  cor- 
respondenoe ;  and  where  there  were  witnesses  who  had  seen  the  person  write, 
they  were  either  competent  or  incompetent,  and  no  objection  was  fouuded 
merely  on  their  bringing  the  specimens  into  court^ 

§  1993.  Bute  of  tha  Law  by  tha  UOOb  j  (I)  Olaaaaa  of  Wttnoaaaa.  What  we 
have,  then,  as  the  ISOOs  came  in  (the  time  when  reasons  and  principles  (or 
the  rules  of  evidence  began  much  to  be  thought  about)  is  (1)  the  acceptance 
of  witnesses  who  had  seen  the  person  write ;  (2)  the  acceptance  of  witnesses 
who  had  received  writings  subsequently  treated  by  him  as  genuine  or  who 
had  had  the  custody  of  ancient  documents  of  the  same  person's ;  (3)  the  per- 
mission, for  such  persons,  equally  of  merely  examining  the  disputed  writing 
and  of  bringing  into  court  the  specimens  they  knew  and  juxtaposing  them; 
(4)  the  exclusion  of  any  other  mode  of  testimony  under  the  condemnatory 
phrase  "  comparison  of  hands."  The  other  kinds  of  witnesses  that  were  thus 
excluded  would  be  (o)  an  ordinary  witness  who  knew  nothing  about  the 
handwriting  but  merely  juxtaposed  specimens  and  compared ;  (6)  the  same 
testimony  by  one  skilled  in  handwriting  generally. 

(a)  Now  the  former  was  of  course  barred  absolutely  by  the  Opinion  rule, 
well  expounded  in  this  connection  in  the  following  passage : 

•  1884,  H«y«'  TrUl,  10  How.  St.  Tr.  812, 
818 ;  1698,  Bath  and  Moantosue's  Oaae,  3  Cb. 
Ca«.  66,  68,  80  (validity  of  a  deed ;  tha  judges 
wfer  in  their  opinioDi  to  the  "  multitndM  of 
inttmmenta  tuat  were  piodnoed  in  Court"  to 
prove  ffennlnencM  by  comnariaon) ;  1700,  Feild- 
iDR'a  Trial,  18  How.  St.  Tr.  1863,  1869,  1M7  ; 
1714,  Carbone  t>.  Cotton,  Viner'a  Abr.,  "  Bvi- 
dence,"  T,  b,  48,  11 ;  1723,  Atterbnry'a  Trial, 
16  How.  St.  Tr.  647 ;  1781,  Ferrera  v.  Shiriey, 
cited  ante,  1 1991 ;  1781,  De  la  Hotto'a  Trial, 
31  id.  676,  782.  ...  .v 

V  This  aeema  to  be  the  explanation  of  the 
much  diaoniaed  and  much  misundvmtood  act 


revenina  Alseruon  Sidneys  attainder,  wmcn 
ran  aa  follows:  1  W.  ft  M.  24  (1689),  printed 
in  9  How.  St.  Tr.  996 ;  Act  for  annnlling  and 
making  void  the  attainder  of  Algernon  Sidney, 
Esq. :  "'  Whereas  .  .  .  there  being  at  that  time 
lyroduoed  a  paper  found  in  the  closet  of  said 
Algernon,  supposed  to  be  his  handwriting, 
which  was  not  proved  by  the  testimony  of  any 
one  witness  to  be  written  by  Mm,  but  the  jury 
was  directed  to  believe  it  b  comparing  with 
it  other  writings  of  the  said  Almmon,"  the 
attainder  ia  reversed.  This  recital  is  apparently 
iuflorreot,  according  tb  the  printed  report  of  the 
trial,  since  no  writings  appear  to  have  been 
broi^t  in  and  jnztepoeed  aa  standards.    But 
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the  fact  is  that,  according  to  the  law  at  the 
time  of  the  Act,  any  nse  of  "similitude  of 
hands,"  as  already  explained,  was  unlawful  in 
eriroinal  cases ;  and,  when  the  legislature 
wished  to  repudiate  the  proceedinKS  at  that 
trial,  it  was  perfectly  natural  for  them,  whethrr 
by  inadvertence  or  otherwise,  to  use  the  phrase 
"comparing  it  with  other  writings,"  liecanw! 
either  and  any  mode  of  proof  by  "siniilitudi<" 
waa  bad.  Conversely,  if  it  had  been  good,  it 
wonld  have  been  equally  good  whether  the  wit- 
neaa  bron^t  in  or  did  not  bring  in  the  speci- 
mena  he  had  seen  written.  Perhaps  the  phnse 
of  the  Act  "not  proved  by  the  testiinouy  of  any 
one  witness  to  be  written  by  h;.a "  is  the  hrat 
proof,  for  those  who  are  familiar  with  the  lan- 
guage of  the  State  Triala.  That  phrase,  as  often 
tbere  used,  means  only  one  thing,  nanielr,  the 
lack  of  any  witness  who  saw  the  actual  writing  of 
the  disputed  document ;  and  the  Act  contiiists 
that  kind  of  a  witness  with  a  witness  who  jiidges 
merely  hj  the  style  of  writing.  Finally,  the 
L^isUtnre  conld  nardly  have  used  the  phrase 
by  inadvertence,  becanae  in  the  testimony  set 
forth  ib.  p.  989,  it  appears  that  the  Legislature 
had  received  freahly  and  accurately  an  account 
of  just  what  evidence  was  offered,  and  it  did  ««( 
include  Vbe  juzteposition  of  specimens. 
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coo.^  th.«  «  W.U  M  «ybody  eb..  «k1  .„y  two  p«,p];  ^TyTnl  JT^S^ ""^  "'^ 

^1^  Z  It*!!?'  ''^''°  *^'  ^"*^8*'  ""PP**'  ^  ^^'''^'  t»i"  Opinion  rule  dearlv 
excluded  the  ordinary  witness  who  spoke  only  from  juxtapos^l  that  ?},», 
tagan  to  s«,  that  logically  it  also  effected  the  LlusiroT^Si  n  f  S 
lay  mtneu  whatever,  so  far  as  based  on  a  comparison  in  conJ    S  ^ 

find  that  even  witnesses  of  the  -ort  (2)  above.X  huS  si  th^pe«o„"  wrL' 
or  had  leceived  letters  or  possessed  old  records  w«r.,  «n»  /"®  P*"°"  ^."*« 
denied  the  old  orthodox  pm^erJanfe  Tm2roM;,t!.l  /"'  *^'°'' 
in  court.  But  this  came'ab«ut  aU  ^r^;tlCwr "l^dtrtt 
IK,r«,n  wnte.it  was  enfo^ed  in  1801  in  Garrells  v.  Alexander?  thouVL 
«,me  Amenean  junsdict  ons  the  old  practice  survived."  For  wUness^^ 
who  testified  through  having  long  had  the  custody  of  ancient  do^umenrthe 
prohibjuon  was  longer  m  being  applied    Doe  ..  Tarver.  in  1824^riined 

WWK  T  ,'/?:?  "  •*"?  ""'  ^^'^  «^«'  ^  J^'^^^  bee;  expris ly  outlweS* 
Whether  it  wou^d  be  regarded  as  lawful  tonlay  cannot  be  toT  thoufih^^^^^ 
certeinly  anomalous,  because  obnoxious  to  the  Opinion  rule  ^ 

frmjuxtapontion     This  it  was  now  strenuously  sought  to  introduce     It  is 
no  matter  of  surprise  that  the  judges  instinctively  hesitated ;  f^the  idea  rf 
expertism  in  handwriting  was  then  a  novel  one.»   But  the  signifi^t  c  reJm 
.tance  IS  that  those  who  tried  to  use  this  kind  of  testimon^erobS To 
stnve  to  remove  from  it  the  stigma  of  being  "comparison  of^alds?'    Thus 

JilJ!':.?'^'  t^,Zn7;^^!;^l'  «>-'«"<»7 '<>' the  adn.«.io„  of  expert 
body  out'of  the  c«.wd;T.tw  htn^^^tTKl^-.'Sj'^^^^^^  '*•    I """  "^- 

with  «.pect  Khom  ti  j„,;l;'to'  X- "         ^^  "  "'  ^"'^•'"  "'  '  P*"«° 

Ihey  faaed  for  a  long  time  to  introduce  the  new  kind  of  testimony,  and 

I  4  E.p.  87,  Kenyon.  L.  C.  J. 

•The  anthoritiw  are  collected  ;>o<  «  8006. 

^  iTu""  "  *"."  ""«  'wpection  of  the 
•tuidard,  kno»ii  to  the  witness  to%e  genuine,  is 
Mc««|y  by  way  of  re/reAing  ««4e«,«.  iu 
«  IS  legitimate^    To  this  extent,  bnt  to  thu 


most  dan«roiis.«cl«,  of  evidence .com. 

•f  hands  ) ;  this  hesitation  u  found  at 


S^JV  ""T/  "T^  '*•  •"  afterthcfnght  in- 

S^^^r'iS  "****!!«  P"""***-    Thei^thori- 
tJei  are  collected  pod,  {  2007. 

•  Kv.  ft  Moo.  148,  Abbott,  C.  J. 

»  u  l!"*''?^^  "•  collected  part,  §  2006. 
n^iL?"""^.  »'»J~tion»W«  "veiTto  the  moat 
P?«™«T«  thinkers:  Life  of  Sir  8.  RomillJ 
t'L^'J^  (180»;  debate  on  the  coS  Jf 
ttoDnkeofYork;  "  they  agreed  to  receive  thu 


parison  ot 

The  earliest  introduction  of  expert  tertimony 
flrst  Cml  Code  of  LouisUna:  1812,  Sauve  v 

te°4  ■   ^*«-   f^;.  '°  *•»  Ecclesiastical 
^rU  the  practice  had  been  well  known :  I80d 
Beaumont  v.  Perkins,  1  PhiH.  Eccl.  78   Sir  J 
S'J"'"'  ^f*^'  ^A'-  A'kinson,  1  Add    2U 

fict.  and  uttered  nearly  opposite  declaration. 
^«^<-^"  "^T""  '"'•  **••  PrerogBtive  Court 

•^  k      'v,'"**  '^  '""'  "PJnwn  of  the  value  of 
sncn  evidence. 

2635 


Ito^;-' 


'■  [!TI 


^1^1^:^ 


I199S 


OnNIOK  BULK 


[Chap.  LXVIU 


m 


the  Legiiktan  bftd  finally  to  step  in  with  it*  aid.*  Bat  the  ntult  of  the  dig. 
ouuion  waa  that  the  atigma^ied  "oompariaoa  of  handa"  now  obtained 
definitely  the  narrow  meaning  juat  illustrated;  it  covered  the  testiuiony 
of  all  witneases  whose  knowledge  waa  acquired  solely  by  examination  of 
specimens  for  the  purpose  of  the  trial ;  it  no  longer  applied  to  witnesses  who 
had  gained  a  knowledge  by  seeing  the  person  write  or  by  re«  living  'runes- 
pondence  or  the  like.  Whan  a  judge  now  refused  to  accept  a  witness  be- 
cause "comparison  of  hands  is  not  evidence,"  he  meant  to  exclude  any  person, 
either  skilled  or  unskilled,  who  was  not  of  the  last  two  classes  and  wiio  was 
shown,  either  in  court  or  before  trial,  specimens  as  a  standard  of  wiiose 
genuineness  he  had  no  personal  knowledge  ;^  and  he  also  meant  (by  the  end 
of  the  half  century)  the  process  of  juxtaposition  in  court  even  by  one  who 
had  a  personal  knowledge  of  the  hand.  In  other  worda,  the  *  comparison " 
in  the  old  sense  was  the  mental  process  of  comparing  the  remembered  type 
with  the  diaputed  instance;  the  "comparison"  in  the  new  sense  is  the 
manual  juxtaposition  of  specimens  to  form  a  notion  of  the  type,  or  to  see  if 
the  type  tallies  with  the  disputed  writing. 

It  was  not,  however,  until  Doe  v.  Suckermore,  in  1836,'  that  any  real 
threshing-out  of  reasons  came.  At  the  first  part  of  the  century  the  expla- 
nation resta  largely  on  instinct;  the  judges  had  already,  almost  within  a  gen- 
eration, allowed  great  additiona  in  this  mode  of  proof,  by  enlarging  the  class  of 
those  who  could  testify  at  all,  and  bjr  removing  the  limitation  to  civil  cases; 
and  they  set  themselves  against  any  further  enlargement  of  the  class. 

§  1994  Btate  ol  the  Law  by  Um  1800b:  (II)  BnbBiiaalon  of  SpMlmana  to 
the  Jury.  There  ia,  of  course,  a  sole  remaining  way  of  attempting  to  prove 
the  genuineness  of  handwriting,  namely,  without  asking  the  opinion  of  any 


•  Id  1703,  Lord  Kraron,  C.  J.,  in  Ooodtitle 
d.  BeTCtt  V.  Rrmbani,  4  T.  R.  497,  bwl  refuied 
to  ncogniM  the  obj«ctioD  of  "  oonipariion  of 
hudi "  when  nude  againat  an  u^rt  who  had 
atudied  apecimena  of  the  handwntiDg.  Lord 
Kenyon'a  anppoaad  racantation  in  Carey  v.  Pitt, 
Peake  Add.  Caa.  181  (17»7),  appawntly  raferm 
to  tratiDiony  that  a  writing  appaara  to  be  feigned 
(on  mere  iiiapeetion  of  it  and  nothing  elae),  and 
not  to  conipariaon  of  handa  by  au  expert,  aa 
claimed  in  K.  v.  Cator  by  connael  and  aaaented 
to  by  Hotham,  E  ;  and  tbia  ia  the  eonatmction 
put  on  thi*  mling  by  hia  contemporary,  Peake 
(Evidence,  74).  NeTertheleaa  Lord  Kenyon 
aeema  to  bare  been  in  the  meantime  of  an 
opposite  opinion,  for  in  1798,  Stanger  v.  Searle, 
1  Ejp.  14,  he  exdaded  an  ezpert'a  teatimony  on 
this  Kronnd.  For  the  next  generation  a  aeriea 
of  ruling*  availed  to  exclude  auch  teatimony: 
1802,  B.  V.  Cator,  4  Eap.  117,  Hotham,  B. ; 
1808,  Lord  Eldon,  L.  C,  m  Eagleton  v.  Coven- 
try, 8  Vea.  474  ("  Tlwt  evidence  waa  admitted 
by  Lord  Kenyon  in  one  caae.  It  waa  flrit  intro- 
daced  by  Mr.  Joatice  Bnllar.  .  .  .  [But]  theae 
latter  caaea  appear  to  hare  hrooght  the  law  back 
to  the  atote  in  which  it  atood  twenty-flTe  jtm 
ago");  1814,  The  aame  judge,  in  Wade  v. 
£oaghton,  18  Ve^  *  a  172  •  1829,  Germont 


>.  TuUidge,  4  C  a  P.  1,  Lord  Tenterden,  C.  J. ; 
1880.  OAffith  V.  WilUama,  1  C.  4  J.  47  (Ei. 
eheqaer).  In  1888,  in  Doc  r.  Suckermore,  5  A. 
*  B.  710,  where  the  whole  anbject  waa  reasoneil 
out,  a  diriaion  of  opinion  preTented  a  aettlenwot 
of  the  law,  Coleridge  and  Patteaon,  being  for 
afaaolnte  exdnaion,  ud  Lord  Drnman,  C.  J., 
and  Williama,  J.,  being  Tor  admintiou  under 
reatrictionc.  In  1848,  Fitiwalter  Peerage  Cue, 
10  CL  A  F.  193,  expert  compariaon  wu  n- 
eluded.  In  1845,  in  K.  «.  Sbephenl,  1  Co:  Cr. 
387,  Eric,  J.,  deolared  auch  testimony  admiiuible 
to  prove,  bnt  not  to  disprove  Kenuiuenen. 
niially,  in  1854,  came  the  Common  Law  Pro- 
oednn  Act,  17  t  18  Vict  c.  125,  {  27,  which 
admitted  it  with  the  proper  restrictions. 

*  Thia  ia  the  modem  aense,  of  course.  Thus; 
1819,  Dnnmn,  J.,  in  Com.  v.  Smith,  6  S.  t  R. 
671 :  "Comparison  of  handwriting  is  when  otiier 
witneasea  prove  a  paper  to  be  the  handwriting  of 
a  party,  and  the  witneaa  ia  desired  to  take  the 
two  papers  in  hia  hand,  compete  them,  and  <>iy 
whether  they  are  or  are  not  the  same  writing. 
There  the  witneaa  collects  all  his  knowle.lge  f-om 
comparison  only ;  he  knows  nothing  of  htniH'lf, 
he  has  not  aeen  the  party  write,  nor  held  say 
correapondence  with  nim. ' 

•  fi  A.  Jc  E.  710,  cited  tuftv,  note  8. 
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KBb i«n»i to b.g.„„io.)„dght  bring tiMwiito irinrLi  i.  ; 

full  Mtay,  the  new  and  narrow  unse  of  the  sUgmatked  "%ompari«on  Tt 
h.nd3"  natundlj  asaociated  itaelf  with  any  and  every  vro^^^/TL^ 
^''  or  manual  juxtaposition;  and  doubt.. boutThe'ZSety  of  t^J 
Ume-honored  i^pection  by  the  juiy  thua  an»e.  They  haS^Cver  iLl 
before.  Bunply  because  the  only  witnesses  who  could  1^  uted  at  ilT,; 
j,r«,n.  who  had  already  a  personal  knowledge  of  the  hanS^nd  le«  E 
rtherw«e  competent,  and  to  whom  juxtapositSu  in  court  was  not  es^ntiS 

know  edge  and  thus  the  stigma  began  to  be  attached  to  the  procJssTtLlf 
«  well  a,  to  the  witness  who  had  to  depend  upon  it  And  nC!i  XI 
hsppen.  m  ourlaw.  the  doubts  which  owed  their%ource  to  a  mereio"  ^'kn 
of  precedento  began  to  have  reasons  supplied  ex  vo,t  facte  \TIZ  f  °^T? 
^t  inspection  ("comparison")  by  juSL  whT c^l^^nt  r^^d  was^C 
«d  other  and  real  objections,  with  which  we  need  not  at  this  momeut  cJ^: 
oem  ourselves,  were  later  searched  out.«  But  th*"  old  tmditinn  T.Tw 
q^estuaed.  ,^.t  the  jury  could  always  have  sp^dme^^^^^ 

&rr  tJ^SIieiaSll^rrd:^'^"^"  ^  AUesbroo^rE^^K 

of;^r.ix^';rpiL"„TK 

•ointhMOMe."*        ''""'P^^'"^«»''"y«>>«>»">«linedtoadiiiitit,widriiidldo 


^y  Wm«If  oDoe  ewlnded  juiy-cinpuioa 
<Mi  Uui  Twy  grMud  of  muaiej'i  mUUmo. 
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WM  too  mach  for  hii  icnipla*. 


.♦1 


is 


m 


W\ 


I: 


l." 


(;  T 


•I")! 


"is 


11994 


OPINION  BULI. 


[Cmjkt.  LXVIll 


tim«  into  tha  1800ts»  in  1886  Um  ooun«d  in  Waddington  •.  Coiuin««  ar«ue« 
u  if  it  bAd  cootinoad ;  and  in  1830,  in  AUport  ».  Ma«k,»  loid  Tenionlen 
would  appwenUy  1  ve  allowwi  it  if  the  apecimeDa  had  been  properly  auiht^u- 
ticated.*  But  the  Conrt  of  Exchequer,  in  1880,»  and  the  Xing'*  Beiu  h.  in 
1836,»  after  oanvaaaing  the  whole  aubject  from  the  point  of  view  of  iKjlicy, 
put  a  limiUtion  upon  the  practice  (confining  it  to  documenU  already  in  tlw 
oaae),  which  remained  the  law."  until  the  Common  Uw  Procedure  Act  of 
1854'apeedily  reverted  to  the  early  tradition,  and  aubatituted  iU  more  saiis- 

feetory  rule. 

Thua  the  phraae  "  comparison  of  handa,"  by  the  firat  half  of  the  cenfuTy, 
might  mean  either  juxtapowtion  by  a  witneaa  or  juxtapoaition  for  the  i^rusal 
of  the  jury;  the  former  being  not  allowed  at  all,  even  for  experts,  oiul  the 
latter  after  a  time  Buffering  a  marked  limiUtion  of  uae.  But  what  aeeoiH  cer- 
tain  ia  that,  ao  far  aa  juxtapoaition  for  the  jury  waa  diacountenanced,  not  l*. 
cause  of  the  real  difflcultiea  involved  in  it  (confuaion  of  iaauee,  and  the  like), 
but  by  the  stigma  of  the  phrase  'comparison  of  hands,"  this  waa  due  to  iu 
modern  association  by  confusion  with  that  modem  sense  of  "comparison  of 
hands"  (juxtapoaition)  aa  applied  to  expert  witneases.  The  stigma  of  that 
phrase  attached  properly  to  a  kind  of  witness  —  in  the  beginning  to  a  large 
claas,  at  the  end  to  a  amall  clasa— .but  it  had  originally  no  refereuce  to  the 
mere  proceaa  of  juxtaposition.  ,     .    j /,v  .      .^ 

If  the  foregoing  exposition  haa  beeh  clear,  we  may  underatand  (1)  that  the 
rl;- .ea  of  witneases  who  may  toatify  to  handwriting  have  increased  in  num- 
ber by  aucceaaive  enlargementa ;  (2)  that  the  whole  meaning  of  "comparison 
of  hands"  has  changed;  (3)  that  the  mere  process  of  juxtaposition  coram 
iudieio,  whether  for  witness  or  for  jury,  waa  historicaUy  orthodox  and  un- 
questionable;  and  (4)  that  the  opposite  fates  at  common  law  of  juxtaposition 
t^  experts  and  juxtaposition  by  jury— exclusion  for  the  fomer,  buc  Urnited 


•  CerUlnW  into  tlmSnt  d»c«d«;  1806,  Mr. 
Jttitice  Johnion't  Trtal,  29  How  St.  Tr.  487 ; 
18M,  Roe  V.  lUwUngi,  7  EMt  279,  asa.  note. 

•  7  0.  *  P.  596. 

•  4  id.  367. 

•  Conpu*  Iioid  DfDiMO,  C.  J.  p8»«),  w 

S  A.  4  E.^»l,  who  »y-:'?tlj^'fv^^ 
hu  informed  me  Uut  iX  Nui  Prin»  he  hw  felt 
binuelf  bound  to  permit  them  [the  jury]  to  eej 
the  document*  on  which  tbe  witneM  judged 
when  they  were  in  court. 

The  tradition  of  allowiuR  jttiy.oompBriiion 
wu  in  some  plecee  perpetuated  iu  thi»  country, 
as  appeam  in  the  following  panage*,  tho  Bnt  of 
which  aUo  illuttiatee  the  old  aenie  of  the  pbraw. 
as  well  aa  the  onatody-limitation  mentioned 
aiUe :  1792.  Addiaon,  P.  J.,  in  Pennaylvanu  t>. 
McKee,  Add.  86  ("Compariaon  of  hantis,  or 
proof  by  witneaaea  acquainted  with  the  hanU- 
writing,  ia  propw  proof  to  be  left  to  a  jnir, 
eapecUlly  where,  «•  in  the  preaent  caae,  the 
writing U found  in  the fcotaeaaion of theparty  ■) ; 
1814.  T>arker,  C.  J.,  In  Homer  r.  Wallia,  11 
Ifaaa.  812  ("  WhatoTer  doubta  there  may  now 

*  2068 


be  in  En|^d  aa  to  thia  apeeiea  of  cTidenc*  — 
for  in  former  timea  it  waa  holden  adniiiwiUr, 
and  haa  never  yet  to  aur  knowledge  bven  at»o- 
lutaly  aattled  otlierwiae — ,  we  hare  no  doubt 
that  It  has  beeome  by  l(mg  and  invariable  mtgi 
in  this  State  competent  eTldence  here  ") ;  m  alio 
in  Oonnecticnt  (wML  |  2018). 

•  Oriflth  V.  Wiliiama,  1  C.  A  J.  47. 

M  Doe  *.  Kewton,  1  Ner.  4  P.  1.  Thfre 
wen  alao  individual  rulings  :  1831,  SoUm  r. 
Yarrow,  1  Uoo.  4  Rob.  188,  Lord  Tentmlfii, 
C.  J. :  1881,  B.  p.  Morgan,  ib.  184,  Bolkml,  B. ; 
188«,  BromaoB  v.  Price,  7  C.  4  P.  648,  Unlnlale, 
J.  ;  1886,  Waddington  v.  Cousins,  ib.  566, 
Lord  Denman,  0.  J.  (after  Dee  b.  Newton). 

U  UM,  Lord  Denman,  C.  J.,  in  Doe  r. 
8uckermo^^  6  A.  4  E.  760 ;  1841,  Huglirt  ». 
Bogera,  8  U.  4  W.  1S8  (apparently  treating  the 
matter  aa  not  settled) ;  1846,  Ovenston  v.  WilBon, 
a  C.  4  K.  1 ;  R.  ».  Shepherd,  1  Cox  Cr.  237, 
Erie,  J. ;  1862,  R.  ».  TstIot,  «  id.  68,  Wight- 
man,  J.  ;  1856,  Doe  e.  Wilnon,  10  Moore  P.  C 
629  (trial  held  before  the  Act  of  1864). 
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■nction  for  the  Uttn-wen  doe  liapljr  to  th«  hot  that  th«  (ortntr  had 
neve,  h^n  •".mpt.d  til  th.  1800.  and  wa.  aH.«,ly  ^.^nU^dt^oX 
into  exitunca.  while  the  latter  had  alwaya  exiated  and  waa  th  ^  able  to  •«- 
rite  the  attempta  on  iu  life.  "' 

A  Obkual  Thiokt.  ' 

f  1996.  Oaaaea  oT  BuidwHtiiiMNidwio*  diMrtaiMted.  In  order  to  have 
pnoiMlyin  nUnd  the  scope  of  the  ensuing  rulings,  and  their  relation  to  those 
slieadj  examined  elMwhera,  a  brief  re-sunrey  of  the  various  modee  of  evi- 
dencing handwriting  is  neoessary. 

At  the  outset,  testimony  directly  to  the  act  of  intcnbing  the  disputed 
wnting  may  be  disposed  of  as  not  concerning  the  present  subject;  it  does 
not  differ  from  direct  testimony  to  the  doing  of  any  other  act  So  also  «>. 
tumriantxal  mnd$nc»  appropriate  to  proving  any  other  act  is  without  the 
prerant  pumew,  — for  example,  the  fact  that  the  person  had  expressed  an 
intention  to  «gn  the  writing,  or  that  he  left  a  room  and  the  signed  writina 
was  found  m  the  room  {pott,  §  2131).  These  involve  no  spedal  princiole 
peculiar  to  handwriting-evidence.  ^         e       v 

What  is  peculiar  to  that  subject  is  the  use  of  a  type  or  general  style  or  stand- 
ard of  kandwntxng.  as  indicating  that  a  particular  disputed  writing  was  or 
was  not  made  by  the  person  possessing  the  general  style  of  handwriting 
This  use  may  be  made  by  two  general  kinds  of  evidence,  one  testimonul  the 
other  circumstontial.  (1)  We  resort  to  testimonial  evidence  when  we  uk  a 
witness,  who  possesses  a  knowledge  of  a  certain  type  of  handwriting,  to  say 
whether  the  disputed  document  is  in  that  type  of  handwriting.  (2)  We 
resort  to  eireumttantial  evidence  when  we  furnish  the  jury  directly  with  a 
knowledge  of  the  type,  so  that  they  may  apply  it  for  themselves,  and,  in  order 
to  prove  that  type  to  the  jury,  produce  sundry  specimens  as  a  basis  for  learn- 
ing the  character  of  the  type  or  standard. 

(1)  When  tetimonial  evident  is  usej,  then,  the  only  preUminary  require- 
BHint  18  that  the  witness  shall  appear  qualified,  i.  e.  sufficienUy  acquainted  by 
personal  observation  with  the  type  of  handwriting  which  he  is  to  apply  to 
the  disputed  writing.  The  natural  requirements  for  this  purpose,  broadly 
speaking,  would  be  two,  namely,  he  must  have  seen  specimens  which  wen 
genuinely  those  of  the  person  whose  handwriting  he  claims  to  know  and 
th(»e  specimens  must  have  been  numerous  and  representative  enough  t^  fur- 
nish an  adequate  basis  of  judgment ;  and  these  requirements  show  their  effect 
from  time  to  time  in  the  rules  of  law. 

The  actual  grouping  of  the  kinds  of  witnesses  thus  avaikble  has  been 
made  on  the  Imes  of  the  firat  requirement,  namely,  according  to  the  mode  in 
whteh  the  vntneu  knows  the  genuineness  of  the  specimens  sun  by  him.  (a)  He 
may  know  thU  e»  vim  seriptionis.  t.  e.  by  having  seen  the  person  in  the  act  of 

jn'o?^**!^/'^?  ^'^  ^  ™^*"  "^  qualification  already  examined  («nfe. 
§§  694-«98).  (J)  Or  he  may  know  this  ex  seHptis  olim  visis,  i.  e.  by  having 
tad  before  him  writings  known  to  him  in  some  other  way  (e.  g.  through  receiy- 
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ing  paytaant  from  tb«  parpoffting  writer)  to  be  genoioelj  thoee  u(  the  |h  ncn 
in  qoentioo ;  thie  alto  leede  to  miee  of  qaelifloetion,  elraedy  examitiMi  („nte, 
II  699-707).  («)  Or,  flnally,  he  m-j  not  know  their  gennineneM  at  ail,  l.m 
may  oifvr  his  opinion  hppotktiieall^  on  $pteiin»n$  now  ikotm  to  him  (tj  srriii. 
tit  nune  vi$u),  end  their  genuineneee  will  be  othirmm  pnv«d  by  the  pnri; 
oflTering  him ;  the  common  oeee  of  this  eort  ie  that  of  the  expert  who  in  xhown 
alleged  speoimens  in  oonrt 

Now,  tat  thia  last  claaa  of  witneae,  it  ia  obviona  that  hj  atudying  the  xpeci. 
mena  he  may  become  aa  well  qualified  aa  the  other  claaaea  of  witneMiH  who 
had  aeen  apecimeoa  elaewhere ;  oo  that  no  further  «.  ^tacle  ariaea  aa  it'<{ariii 
the  principle  of  Teatimonial  Qualificationa.  But  a  difficulty  ariwH  in  ttn<itii,'r 
field.  In  the  flrat  place,  the  Opinio*  ruU  would  ordinarily  forbid  aiich  tii.Hti. 
mony  (antt,  |  1918),  because  the  apeeimena  are  iu  court  and  the  jury  can  ob- 
tain no  apecial  aasistance  from  the  opinion  of  a  dayman  no  better  akiiUd  than 
themselvee.  In  the  next  place,  the  apeeimena  have  atill  to  be  proveil  gfnuine, 
and  this  proof  (on  the  principle  of  §  1904,  antt)  maybe  objectiouabk!  bicauNe 
of  multiplicity  and  confuaion  of  isauea.  Thua,  this  third  claaa  of  witness  {en 
$eripti»  nune  vitii)  cannot  properly  be  received  until  theae  objecticjiis  are 
somehow  disposed  of.  The  consideration  of  thia  sort  of  testimony  falU 
therefore  under  the  present  part  of  the  subject;  the  simpler  caseit  of  the 
other  two  claaaes  (ex  vieu  ieriptioni$,exeeriptie  nune  vine)  having  boen  nlreudy 
dealt  with  in  ihe  appropriate  pbce  \ante,  §9  694-707).  The  theory  of  the 
preaent  claaa  of  testimony  —  the  witness  being  either  a  layman  or  an  expert 
in  handwriting— is  dealt  with  in  the  ensuing  sections  (H  1997-2000) ;  the 
state  of  the  rulings  in  the  various  jurisdictions,  wiUi  the  detailed  queHtious 
that  ariae,  is  then  examined  (§§  2003-2016). 

(2)  When  eireumstantial  evidence  is  used,  the  process  is  to  furnish  the  jury 
directly  with  the  type  or  standard  of  handwriting,  by  offering  specimens  ex- 
hibiting the  person's  style.  Here,  first  of  all,  questions  of  rdevancy  arise. 
The  specimens,  to  afford  a  fairly  trnptworthy  inference,  must  of  course  be 
genuine,  and  they  must  alao  be  numeroua  and  representative  enough  to  serve 
aa  an  adequate  basis  for  inference  to  the  general  style.*  But,  furthermore, 
the  process  of  proving  their  genuineness  may  result  (as  in  the  case  of  the  ex- 
pert's use  of  them)  in  »  multiplicity  and  eofn/ution  of  ietiuee  and  may  thus  be 
objectionable  on  that  ecoro  {ante,  §  1904).  Finally,  the  jury's  inabihty  to 
read,  or  some  other  characteristic  peculiar  to  juries,  may  furnish  a  special  ob- 
jection. Thus  the  use  of  specimens  submitted  directly  to  the  jury  docs  not 
involve  the  Opinion  rule,  and  might  in  theory  be  disposed  of  under  the  doc- 
trines of  Relevai  y  (ante,  §  383).  But  the  coincidence  of  some  of  the  objec- 
tions with  thoee  urped  (as  noted  above)  against  expert  testimony,  and  the 
importance  of  discriminating  the  state  of  the  law  applicable  to  the  two  kinds 
of  evidence,  render  it  necessary  to  consider  under  one  head  the  rulings  on 
both  subjects.    The  theory  of  submitting  spedmens  directly  to  the  jury  is 

*  Thia  prineipk  of  Batoranc^  baa  alnady  baaa  briefly  notieed,  witboot  dting  the  aathoriciM, 

MMiissa. 
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The  ta>ctoi  the  .pplicUon  of  the  Opinion  ^aSTTTQitT  •*^**^ 
•idude  the  teetimonj  of  by  witneiae.     Wh.«:  'r^'  '    "*^  **  ''  °"*=''  ^ 

.killed  in  h«ndwriUng:  for  the  iur^Z.7T         ^''.?*  "**?*  '^^  P''"^'" 
moreover,  they  wo"3*;iIl.  Uv^to^  t"^' "  *«"  "  ""y  other  laymen ; 

n^  doe.  not  have  pe^oTknowiLl  o^Thl'  '"'"•"''"'^  '"'•"  *»"•  '''»- 
genuiaene..  would  h^ve  there  T^^r^^J,  ^1^":^^.  "^^  ''^' 

mrr  on,  of  U..«.  .„„  though  »ll2.  „rhr-^  ^''^  *  ^^  /or  th.  jury  which 

tk«  witn«M  h«|  DO  pwvtou.TMwwI^"' H*  ^L  !in!J  ^"  *''*.'**'  ""''•'  """•'•'•^tion 
apoD  .  oompiulMn  then  to  be  mtdrWiJtl^h^  ^u^J'^m  !^  "'""••  ••''  ludgaent 
»«."«,?  He  po«e«ed  no  pecXr  .kill  U^Tt^  H""*  "»""  '*••  P"*"'  "»  o""" 
Jary  to  .««  with  their  own  .y^Tthan  to  Jk  th.  .M^/  k  ^"  '"°"'  ""•'•"'ory  to  the 
.riAmc.  in.pre«.d  hi.  mind,  the  w^^^!'''',!  .If;  ".!"?"  ""'^  *'•'•  ^ow  th. 
J.ty  to  detemin.  ito  fore,  and  dJJiT  "  ^'°"  **'  ^"^ '  "*>  *'  ""  »>>•«' 

.tn^Vtrti^-etrrMu'r^h?' '':  ^^r-  ™5:t;":s 

on  the  inrUnctive  nZ  on  of'  he  ^Sr  'uZt V^^^^^^^     '^."""«  """^y 
»o„y-.n  objection  which,  the  mZ  e^My  h  i  JZLT^k''^  "l**""' 

g-t  judges.  Who  were  at  firet  found  L  iiZT^^U^:;:^'^^:'  ^ 

i.  ti..r.for.  it..],  p.rm«»nt  And  W!  £?^";,J:''' V'  *'^•'  ?•'"««•»'  <»««>.  «.d 
"dDg  th.  indiWduS  write  at  Mmil  wh!n  m  ^  !  knowledge  of  thU  chanwter  by 
«g.ging  with  him  1-  o?.^Zeree1";tJi.r  "uro^^^^^   *•  "°*  l"  ""*''"-•  "'  »>' 

Ct.trr."i--r^^rS 

£;JJ^«].uchaoo^p.Hriltriut^^^^^^ 
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This  objection  has  often  been  uuweied : 

180«,  Mr.  W.  D.  Ettmi,  Sc*m  to  PWhtor,  H,  189  (No.  16.  |  VI) :  "  But  whan,  in  point 

of  wMon.  is  the  obj«ctloo  to  m  proof  by  oompwiMm  of  hsnds,  as  founded  upon  an  inspec- 

tion  at  tbs  trial »    tt  wUl  suirty  bs  admitted  that  the  rmU  object  ia  the  inTestigatio.i  of 

truth,  and  by  the  in««»imlnato  ration  of  a  means  of  ertablishlng  the  truth,  which  in 

roanr  inrtaaoes  mnst  be  more  oonrineiug  than  the  eridenoe  actoally  received,  there  ii « 

fraooent  risk  of  the  faUure  of  jiMtioe.    Erery  danger  which  may  fnl*  /«««  the  case  of 

foraery  must  operate  at  least  with  equal  force  when  the  deception  is  aided  by  the  com- 

oarisoo  being  made,  not  with  the  immediate  object  of  the  senses,  where  the  erroneoo, 

impressions  of  one  person  may  be  corrected  by  the  more  accurate  inspection  of  anoth«r,  but 

wiOi  the  traces  in  the  memory,  the  arrors  and  impwrfections  of  which  are  bey md  the 

naeh  of  scrutiny.    MThat  U  the  common  eridenoe  of  knowledge  but  an  act  of  coraparigon, 

_  a  comparison  of  the  object  presents^  to  the  sight  with  the  object  imprinted  by  memory 

in  the  mind,  with  the  image  and  copy  of  the  su^wsed  realily  V    And  when  the  comparim 

ia  made,  not  with  this  imperfect  and  fallacious  copy,  but  with  an  undisputed  original, 

•ppUed  with  the  skill  and  experience  of  persons  habitually  devoted  to  simdar  inquiries,  it 

ia  deemed  not  only  a  matter  of  technical  caution,  but  an  essential  point  of  constitutional 

liberty,  to  reject  the  aaaiatanoe  which  it  may  naturally  be  expected  to  afford.    An  expert 

of  the  most  accurate  talenta.  cwnparing  the  charaotera  of  the  admitted  writing  of  an  in- 

diTidnal  through  a  continued  aeriea  of  yeara  with  the  character  of  a  disputed  piece,  cannot 

be  heard  to  offer  his  (pinion;  whilst  the  knowledge  and  familiarity  that  the  mind  may 

be  supposed  to  have  acquired  from  the  previous  perusal  of  those  very  writings  or  even 

from  the  casual  inspection  of  a  single  act  is  received  and  acted  upon  without  objection. " 

18M,  Diekituon,  J.,  in  Morri$on  v.  Porter,  86  Minn.  426,  29  N.  W.  64 :  "  In  such  casn 

fof  acquaintance  by  seeing  the  person  wri^  or  by  correspondence]  the  conception  of  the 

handwriting  retained  in  the  mind  of  the  witaess  becomes  a  standard  for  comparison,  by 

nference  to  which  hU  opinion  is  formed  and  given  in  evidence.    It  would  seem  that  a 

sUndard  generaUy  not  leas  satisfactory,  and  very  often  much  more  satisfactory,  is  afforded 

by  the  opportunity  for  examining  ride  by  side  the  writing  in  dUputo  and  oti»er  writings 

of  unquestioned  anthentieity-" 

§  1999.  Bama:  (fi)  Objaotlon  baaad  on  Vnfair  Salaotton  of  Specimens. 
Still  further,  in  detennining  whether  the  witness'  sources  of  knowledge  or 
opinion  are  adequate,  it  has  to  be  considered,  whether  the  specimens  taken 
as  indicating  the  type  of  writing  are  fair  ones.  An  objectiou  based  on  this 
ground  was  one  of  the  principal  ones  urged  against  the  employment  of  expert 
testimony  ex  aeriptu  nvne  vuit.  as  distinguished  from  ordinary  testimony  tx 
vim  $eriptioiu$  or  «x  ierij^  dim  vim.    Thus : 

1816  DaUoM,  J.,  in  Biirr  t.  Harper,  Holt  N.  P.  421 :  "  Comparison  of  handwriting  hit 
been  rejected  upon  two  grounds:  ...  2.  That  the  specimens  may  be  unfairly  selected, 
ealeulatod  to  serve  the  party  producing  them,  and  therefore  not  exhiWtang  a  fair  ex- 
ample of  the  general  charaoter  of  the  handwriting." 

18.36  Cokriilge,  J.,  in  Doe  v.  Sac»«nii«r«,  5  A.  A  E.  708  s  «  A  conviction  of  forgery 
misht  pass  on  the  opinion  which  a  single  witneaa  might  form,  founded  solely  on  the  ex- 
amination of  signatures  or  a  single  signatare  presented  to  Mm  the  night  before  by  a 
prosecutor,  who  need  not  be  caUed  aa  a  witneaa  on  Uie  trial  to  explain  when  and  where 
auch  specimen  had  been  procured  or  from  how  many  selected,  tiie  prisoner  on  the  other 
band  being  wholly  unprepared  to  enter  into  tiiU  explanation.  It  is  no  answer  to  this  to 
aay  tiiat  a  similar  result  might  foUow  npon  tiio  evidence  of  a  witness  who  had  seen  the 
priaoner  write  but  once.  That  U  an  extreme  case  upon  a  principle  unobjectionable  in 
itealtl        .  here  the  danger  is  in  the  principla  itself ." 


fl  1W1-S027]  COMPARISON  OP  HAND WBIUNGS ;  PBINCIPLE.    |  2000 

(1)  P^Utu^pjiutedout  that  the  ^^mtyTjL^^  ^^^  ^ll 
c«e  of  ^er  h.ndw„t,ng.te,tiu,ony  and  indeed  of  aU  testimonTwhatever 
1^  the  party  offenng  a  witness  may.  if  there  was  a  choice,  have  avdd^S 
whom  he  knew  would  speak  unfavorably  and  have  taken  the  on^whrwouM 

1881,  Ziay^,  J.,  in  Lgon  r.  Lgman, »  Conn.  01 :  <«  It  ia  uM  h*  St.,w-  *i.  4 

p^r  introdocin,  it ;  and  it  5m  Jw^^'berecKirSi:  w:S^* '^^^^^^ 

(2)  This  argument  is  sometimes  further  disposed  of  by  establishing  a  limi 
toUon  to  avoid  it.  namely,  by  aUowing  the  expert  to  use  only  ZZlZ^ 
ceded  to  be  gen^ttu  and  thus  making  unfair  selection  impossible : 

p  JaTpf^lSli- irL?-h;„5:S^^^^  l^-ver.  for  the 

Miection  WM  not  depending  upon  their  nower  mer«l«  ti.-  "T  ,  ""^  Ifpers.  The 
«.wer  J  the  witnee.  Th^  p.%  p^„':^li^:rifl-  hal^Ut'^iirtt^^Srbl  ^f  S! 
h«idw„ang.  or  one  half,  or  ^j  other  porUon  of  them,  or  .1^  ^htlTvltSLirdt  il  "t 

(3)  Another  method  of  disposing  of  this  argument  is  to  limit  the  docu- 

«»We  by  the  expert  to  those  which  are  «/,^rfy  otherXTtluZu 

as  a  part  of  the  pleadings  or  the  other  evidence.    The  effecTTf  thL  is  t^ 

determine  the  se  ection  usuaUy  by  the  chance  requirements  of  t4  uLtion 

and  not  to  leave  it  to  a  prejudiced  choice  from  all  sou«es»  ^ 

As  between  these  thit»  solutions,  the  first  U  the  sensible  and  practical  one 
ft  u.  the  part  of  prudence  to  avoid  adding  to  the  compUcated  rX  o  evt 

§  2000    Priadpl.  of  Conf«.ion  of  XMn«.    The  qualification  of  everv  hand 
STonrr  *«';^"« ''T  '^  »yP«  or  standard'already  fixed  ^S  mtd" 
»8t8  on  the  assumption  that  the  specimens  taken  by  him  L  forming^e  tvw 
we«  genuine  (an*..  §  1996).     Now  the  sort  of  witness,  the  ex^rt  il  hSd^ 
yrnting(exBertptununevma),  with  whom  we  are  here  concerned  h«-Kil?Ji» 

h^theti«Uly  on  the  assumption  of  their  genuineness;  thL  gendnZs 
must   herefore  be  otherwise  established  (for  example,  by  other  wSZ!?^ 

great  and  common  objection  has  arisen,  invoking  the  principle  of  confustn  of 

WiMeu'!ltar*&r8u*'*iror8t'^'.     B„11  "l"r'^'"th.followi„«opi„ion.:  IMl, 
IHM  I^umtn,  L.  U  i.  R,  V.  stv^V     ms    H«d  '5  *•  ••*?»■*»».  1  rfoo.  A  R.  m 
*  A.  4  E.  726.  -""•'.  ouLKennore,     1878,  H«nd,  J.,  xn  Milea  v.  Loomu,  75  N   V 
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issues  (ante,  {§  1904, 1906),  namely,  th»t  this  «dditi<mal  proof  of  genaineness 
would  so  complicate  and  confuse  the  issues  as  to  be  undesirable,  and  that 
therefore  the  expert's  testimonj^,  to  which  it  is  the  essential  foundation,  must 
faU  with  it: 

1880,  CoUriJg*,J^iaDo$r.SwAtrm>rt,7  A.kE.7W:  "U  tbs  pcdnts  which  I haTe 
Jut  suppoMd  to  b«  oonMded  [graaiaeaeip  al  ■pMimans  and  fdra«w  of  Mlectiou]  be 
brought  into  qoMtioB,  otiwr  and  moat  Mriou  objoetions  ariM  to  this  mode  of  proof.  If 
the  genninoncH  be  diaputod,  aooUalmd  ianw  it  raiMd,  and  that  upon  every  paper  used 
M  a  ■taadaid,  —  an  iiaiM,  too,  in  which  tho  proof  may  be  euotly  of  the  same  nature  ag 
that  need  in  the  prineipal  oaaae,  nanM)y,  mere  oompariaon;  with  the  additional  disad- 
Tantagee  that  the  former  etandaid  ie  not  prodooed,  and  that  the  opposing  parfy  can  avail 
kimaelf  of  no  ooonter-proof.  ...  If  the  fairneee  with  whioh  Um  standard  has  been 
ioleoted  is  dispated,  thia  again  moat  lead  to  a  ooUatoral  inqniiy,  in  which  the  parties  meet 
on  unequal  terms  if  no  notice  has  been  given  (and  none  is  required  by  our  law),  and  which 
most  tend  to  distract  the  Jury,  if  notice  be  given,  and  the  discussion  on  the  circamstaucei 
nnder  whidi  each  specimen  was  written  be  fully  gone  into.  It  must  always  be  borne  in 
mind,  in  considering  the  rule  of  the  EngUdi  law  <m  thia  subject,  that  it  has  reference  to 
a  trial  by  Jury,  and  that  we  have  no  proviaions  for  limiting  the  standard  of  comparigon 
or  regulating  the  manner  of  conducting  the  Inquiry  ;  both  of  which,  it  seems,  have  been 
found  necessary  when  such  amode  of  p»of  has  beoi  admitted."  * 

In  observing  how  this  argument  is  to  be  disposed  of,  it  must  be  remembered 
that  there  are  three  conceivable  ways  of  supplying  the  fact  of  genuineness,  oa 
the  hypothesis  of  which  the  expert  fopis  his  opinion :  (1)  By  Uatimony  directed 
to  thejwyt  consideration,  like  all  ordinary  evidence,  —  the  jury,  on  retiriug, 
to  consider  the  witness'  opinion  if  the  hypothesis  of  genuineness  is  proved 
and  to  ignore  it,  like  other  hypothetical  testimony  (aiUe,  §  672),  if  the  hypo- 
thesis is  not  proved ;  (2)  By  teatimony  directed  to  (Aa  jim^,  in  the  nature  of 
proof  preliminary  to  the  admission  of  any  piece  of  evidence  (poit,  §  2550)  and 
calling  for  the  judge's  decision  only;  (3)  By  an  tuimisnon  of  the  opponeiU  in 
the  pleadings  or  for  the  purpose  of  the  trial. 

(1)  It  will  be  observed,  then,  that  the  objections  of  Mr.  Justice  Coleridge 
assume  that  the  first  of  these  modes  is  the  only  (me  either  possible  or 
proper,  and  upon  that  assumption  the  objection  is  a  strong  one.  It  is  not  a 
conclusive  one,  because  it  proceeds  on  the  old  fallacy,  so  common  in  our  law 
of  evidence,  that  for  the  sake  of  avcnding  a  possible  danger,  or  a  harm  likely 
to  appear  on  one  occasion  in  ten,  a  real  and  present  good  is  to  be  rejected  in 
every  instance  whatever.*  It  is,  nevertitelees,  this  argument  which  has 
chiefly  availed  wiUi  those  Courts  whioh  reject  entirely  the  expert  comparison 
of  hands.  On  the  other  hand,  no  Court  has  foimd  it  necessary  to  go  so  far 
as  to  deny  the  objection  entirely ;  for  by  resorting  to  one  of  the  other  two 
above  modea  of  evidencing  genuineness,  the  objection  is  avoided  and  yet  the 
benefit  of  the  expert  testimony  retained.    To  these  we  may  now  turn : 

(2)  The  only  solution  at  once  judicious  and  practical  lies  in  choosing  the 
aeeond  mode  of  evidencing  genuineness,  i  «.  proving  it  to  tkejut^e.    Here  the 

t  So  alK>  Patt«M>n,>J.,  ib  789;  18M,  Jeek-     oi4niona:  DiRgett,  J.,  in  Lyon  v.  Lymiin,  » 

1  Oow.  11«.  Conn.  63  (1881) ;  Wilder,  J.,  in  Calkins  ».  State, 

wen  to  this  oltfwitioB  ia  these     U  Oh.  8L  327  (1888). 
SOM 


a  ».  PhUlipa,  9  Oow.  lit. 
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evidence  in  question  takes  its  true  scientific  place,  namely,  as  evidence  bea,. 
flSo?"  B^^  '^  o'  testimony,  and  is  thus  addressi'  to  thlTuZl^ 
Jf    ,  •     ^  J^  ""^l'^*  J"^  *"  »«*  ««»'««>d  by  a  multiplidtTof  ^' 

1.e  a^n^t  of  Mr  Justice  Cole„^l;;^ri«^^^^^^^^^ 

^tie  hi,  orhand.  in  the  adS^^oiXTt^^-TTeny  M^i'Si!  " 
.ubmisson  Jo  self-oj^ated  bonds,  that  powerTh'ipiug  tt^g^Tnd  pL" 
ventmgthe  bad  which  an  untechnical  common  senseZld  nefrh^tote t 
exercise  The  en hghtened  procedure  on  this  subject  is  that  wWcV ^d^.? 
sequeat^y  to  be  mtroduced  in  Enghnd  by  the  statute  of  1854,  that  wWch  S>^ 
Court  of  M«»achusetts  had  already  adopted  from  the  begi^ninra^d  tl^S 

t.  eo^i  Of  its  length,  its  .uaHr^T::;.:^:  rfhet^i' S? 

ud  »lmi(ted  for  the  u>Btip«Z^i^  •pertmens  not  otherwi.,  fa  evideno^ 

n..  -hol.doctrin.ifoo«pir«,DMLS!Z'£lur"  •/  *°  r»«»»«nd.uthority. 
pariion,  in  ut  proper  seuin.    Wkmi  th.  wJ!»u      .   ■P^mene  would  not  be  com- 

whether  tbey  belong  to  the  Mmechulor^^  K  ♦     !     u  l^  ■"  doubtful,  to  aeoertaia 

cmparisonUnotonly „!Z^rto^v«Siit:!^  ^""."T  '^"''*'"'  '^  '"«*t»i»' 
to  bewilder  than  to  inrtmot  .1aJr^MS^S"lV^"l''^'' ''•"«•«*"'"«»«<»" 'ikdy 

P<-e  of  oomp^ieon.  .  oolljffi«,S.?^  KTJT  Jl^h  S?  ^S'  *"•  ^ 
proof  upon  thi.  faqdry  would  be  coSpJi^TiL?  whS  tLwT?  'JT^  '  "''  ** 
Mrieg  of  i«8ue%  eaoh  mora  imi.tirfMj»r,  th.„^  1^     .T^  only  k«d  to  *n  endleH 

with  i«ue.  s.  trj^::^s^^:i^  "'  ^Sr:.''*"!''  .""^  "^ «"«» 

.  writing  in  i«ae  i.  eUfawd  on  the  one  hw^nd  d!n  W  "o.;  th  Jl^f  '^  u  "***•  *•••" 
.  particular  pe,«m,  «y  other  writing  mT/b^  liS  in^Sl^,*",^*^  ^«°«  «' 
of  eon.pari«,n  with  the'wrfting  fa  dtap^,  whtSa-^.^jS^" '" i^fu^"  ?"'?**• 
I«rt«i  bHir«,t  p«.f  or  not ;  U  befSra  «,  .tTwrfL'X?  i'^SSlw"  '"«:: 
porpoee,  its  gennineneH  must  be  found  aa  a  nrLliiXrj,  »  £  tr!l.  "f*^"*  '«►'  •neh 
clear  and  undonbf  i  ^^ii^nc  ^Z^^^^^^SJt  ^^T^f}-'^'  "Po-  - 
"HOD  law.  It  doee  awar  with  th.  \^«^i  Tt.  f^  **  departure  from  the  com- 
rtherwi^  in  the^Z  Jencet^^tTr^i!!.  "•"^'•"«»"  <»'  compari«,n  to  aUndardn 
which  have  growT^Wf  t^em  7 niZ^!!!*"**  *?'  oontrove«y  and  eonfoaion 

been  deemedt^Lntial  to  bringTbout  .„cL  cST^^t  fa  "^'  *"" "k  '•^''•'"°»  *^ 
Jej-me  reenU  ha.  been  .c«i.plidJi  bylSS'  ^  ^"^^^  "*",  "^  r^"' 

new.ndiUon,.   .-^'^.T^^TaTitS-.^^^^^^^ 

>g  BO  longer  too  inormnt  to  d«ri«  h-„-fl.  *J_^!7  -r"*'*"^  ""• 


«rtou.  .pecimeM««l  the  objj^n.  to  ooll.te«li««  bring  fS^mtiy 


danger  of  tpurioae 
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raqniring  the  gtnuinmcM  of  th*  ttMidard  to  be  dstenninod  m  a  praUminury  fact  by  the 
ttitl  Judge,  than  remaiua,  it  would  ■Mm,  no  uUafaetory  raMon  for  the  old  liiuitationi 
and  exoeptiont.  And  it  ia  fair  to  kMame  tiiat,  had  no  atatute  been  enaeted,  the  comiuoa 
law  of  England,  adjusting  itaelf  to  alianRed  oonditiona,  would  now  aooord  with  the  rul« 
we  bare  annonnoed.  Sneh  a  tendency  waa  indicated  by  the  diaeuaaion  and  decition  iu 
[Doe  d.]  Mudd  r.  Suckermore,  which  waa  ao  aoon  followod  by  the  act  of  Parliament  e- 
ferred  to.  In  any  eyent,  the  aaiential  prinnple  of  the  common  law  ia  preaerved,  and  the 
dangera  and  objaetiona  againrt  which  it  waa  aimed  met,  by  raqniring  the  genuineneM  of 
the  atandard  to  be  fonnd  by  the  Court  aa  a  pralimiaary  faet,  upon  dear  and  positive 
testimony." 

(3)  The  third  mode  of  establishing  genuineness  is  also  effective  in  ob- 
viating the  objeotion  in  question,  t.  e.  that  of  using  only  doeununts  conceded 
hy  the  oppotunt  to  he  genuute ;  for  thus  there  is  no  necessity  for  further  evi- 
dence of  genuineness. 

1886,  JDicKfWOfi,  J.,  in  Mtrrimm  v.  Porter,  K  Mnn.  438,  30  N.  W.  64 :  '•When  the 
writings  preaented  are  admitted  to  be  genuine,  ao  that  collateral  iaaoea  are  not  like); 
to  ariae,  nor  the  adverae  party  to  be  snrpriaed  by  evidence  which  he  is  unable  to  meet, 
these  objections  ssem  to  as  to  be  inswflicient  as  reasons  for  excluding  the  evidence." 


It  is  obvious  that  this  solution  is  not  as  desirable  a  solution  as  the  one  just 
considered,  for  it  limits  seriously  the  documents  to  be  used,  and  may  some- 
times leave  none  at  all  available.  But  this  limitation  coincides  with  one  of 
those  proposed  {ante,  §  1999,  par.  2)  for  obviating  the  argument  from  the 
possibility  of  unfair  selection ;  and  this  result  —  the  disposition  cf  the  two 
great  objections  by  a  single  expedient  —  has  given  a  specious  plausibility  to 
the  claims  of  this  limitation. 

(4)  There  is  still  another  limitation  (preferred  by  some  Courts)  which 
equally  obviates  the  general  objection  of  confusion  of  issues ;  though,  like  the 
one  just  mentioned,  it  does  so  only  at  the  expense  of  unnecessarily  shutting 
out  good  sources  of  testimony ;  namely,  the  limitation  of  the  standard-speci- 
mens to  doeuments  already  otherwiee  in  the  ease  under  the  pleadings  or  evi- 
dence.* It  is  here  assumed  that  the  jury  is  to  determine  the  genuineness  (t.  e.  it 
is  not  given  to  the  judge  for  preliminary  decision) ;  and  the  reason  for  fixing 
this  particular  limitation  is  that,  as  the  question  of  the  documents'  genuine- 
ness would  in  any  event  call  tot  the  production  of  evidence  on  the  point, 
their  use  as  the  basis  of  expert  testimony  does  not  introduce  any  issues  (and 
therefore  any  confusion  or  delay)  which  are  not  otherwise  incident  to  the 
case.  This  limitation  also  possesses,  equally  with  the  preceding  one,  the 
advantage  of  coinciding  with  one  of  the  methods  of  overcoming  the  argument 
from  unfair  selection  (ante,  §  1999,  par.  3),  and  thus,  by  a  single  expedient  or 
rule,  disposer  of  the  two  leading  objections. 

The  foregoing  expedients  comprise  all  that  are  possible  in  principle  or 
recognized  in  rulings ;  and  it  is  obvious  that  each  one  has  its  own  reasons, 


■  1878,  Hand,  J.. 'in  Mile*  v.  Loomi*,  7S 
K.Y.  296:  "Thie  HmitstioD,  it  mmt  be  con- 
ceded, i*  not  veiy  pbilosophical  ot  kgioally  eat- 


ufactory,  bnt  ii  joetiRed  by  the  UKessity  of  the 
CM^  and  at  all  events  answen  the  objection  of 
coUateial  isMMS." 
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Hence,  whik  we  ought  toTd  th^  v^  '  ^^^h  P??"'*"""  "'  '^"'  ««»«■»• 

(b)  no  limiUtion  exS.pt  the  in^-JZ^^^Z^Z^^'y.'  <•)  total  exclusion, 
mitted  genuine,  (d)  limitation  todoc^I^,-  it  ^  linntation  io  documents  ad- 
Jso  found,  in  Jine  Ctourt^  rul«  iSSa  «      T"*   °  *•**  '*">'  *»>«"  «» 

t»^^d  irjtionai.  of  the^'^dirro  rrr^T^  r"'  "'•'^ 

janadiction  the  Imitation  is  (e)  to  documents  offtr-Z  •  it^ '  ^°*' '"  *">« 
mitted  to  be  g«.uine ;  in  another.  (t)TZTment"^^!^  '^'  "^  "'^  '^^ 
or  admitted  to  be  genuine  •  and  in  ann«i«T  w  ^  "*•'«'»"»  »  the  case. 
««,.  if  admitted  genuine  akrto5oc?ml'„^^^^  »*''»-''«  "  the 

U  the  same  rulTin  effect  m/c)  a^^  ^he  aid  f•'T''^*•^'"^'**^««"^ 
farasany  reason  can  be  found  ciir2edfortt"T^  however.so 

U.saboveexaminedandtheexSrnrr;':::^'^^^^^^^^^^^ 
(3)  VlMor,  of  j«^.,  p^^  ^  8p«ol««u. 

^rL'njssrsTctr^,  oair'r  ^r  ?  ^"^'^^  *«  *^« 

dealing  not  with  testimonial  evident  Tut  wi^^  ^  '  handwriting,  we  are 
the  first  question  to  be  cons  de«dTtkL  ofXlr^^'^^T"'?^  ''•'*^°«''  ^"'i 
seen  (««&,.§  1996)  that  the  Sinn  «f;^'"°^-     '*  has  already  been 

view  of  Belevancy.  the  specimens  must  SeTnufn  td\ht  IZ  of'  ^^'  °' 

it:.  .-rszrtiiJt^dfS-^^'^^^^^^^ 

avoiding  these  objectirr  ""''  "^'"'^  ""^^  ^  resorted  to.  in 

the  matter  in  the  hands  of  the  iSoT^"  •     i'  ^J"'  "Pedient- putting 

«d  is  the  one  intr  "utd"  b^^Ve^X^h^t^n'  m^  ^^^  '?!  ^» * 
the  second  and  the  third -the  StoHnn  f  ^  ^"*'  "  ^t^««n 

«d  the  limitation  to  documelu  oC^  ^  ^7^-1^^  d^"T 
more  natural  one.  since  it  is  obviously  impo^brtoT^Ir^V  •  7^^  "  *^* 
Bidering  aU  documents  otherwise  in  /k-V^  j  -^  ^^  ^""^  ^«"»  con- 
fer light  upon  the  handSr^ue  T^o'''^"'''''"'*"^  "«^°«  ^'^^"^ 
strong  with  the  judges  in  the'dir/cJtrDrj'C^Tn  t'Sant  ""  '' 
^oned  m^-comparison  to  that  extent,  in  8^^*  S  tw  '^  '"""" 
panson  was  against  good  policy.*  ^t  ^'^oh  com- 


18S8,  Doe  V,  Newton,  1  Ser  *  P  i  •  n— 
««.  L  G  J..  wcoant^l'firX  tx^iiit 


fcvor  of  docnment.  otherwiw  in  the  case  bv  .n^ 
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The  impnrUat  thing  to  note,  however,  U  that  there  may  eoneeiyabljf  he  one 
rule  for  jnij-compwiion  of  apepimene  end  a  difmmt  mU/or  $xpert-teftimony 
b«aed  on  apedmeni.  Tkia  reaoh  maj  be  leaohed,  aa  it  waa  in  England,  on  the 
acore  of  controlling  preoedento;  and  it  may  alao  be  reached,  though  not  so 
eaaily,  on  the  ground  of  expediencj.  In  fact,  auch  a  divergence  of  rules, 
however  nndetirable  and  nnneoeaaarj,  doea  exiat  in  manj  jariadictionH,  and 
hence  the  pracedenta  <m  the  two  queationa  have  to  be  oraaidered  Reparatelx  .< 

§  2002.  Jaiy%  Zaabilttr  to  Bead.  When  in  the  hiatory  of  jury-compariRon 
(ante,  §  1994)  the  propriety  of  it  began  to  be  argned  about,  the  first  opposing 
reason  that  came  up  for  consideration  waa  that  the  jury  frequently  could  not 
read  writing  and  hence  it  waa  uaeleaa  to  aubmit  writinga  to  them : 

I791,  Lord  Kengon,  C.  J.,  In  MnrPtrmn  r.  Tkoglet,  PtaAa  N.  P.  90:  «  ComptrUon  of  hundii 
U  no  tTidenoa.  If  it  wtn  so,  the  dtaation  of  a  jary  who  oonld  ndthar  read  nor  write 
would  be  a  atrange  one ;  for  it  ia  iaiposaibto  for  aocb  a  jrn;  to  oompaie  the  handwriting.  '■  > 

This  teaaon,  by  the  time  of  Doe  v.  Newton,"  waa  no  longer  oonaidered  sufficient 
to  exclude  auch  comparison;  and  in  thia  country  it  waa  almost  unanimously 
repudiated.* — not  on  the  aenaible  reason  that  it  waa  unsound,  but  for  the 
reason,  more  satisfying  to  national  i»ide,  that  juriea  here  could  seldom  be  re- 
proached with  it  So  far  aa  ita  aoundneaa  on  precedent  is  concernod,  the 
circumstance  ia  certainly  auapicious  that  the  reaaon  did  not  come  to  be  men- 
tioned (anU,  §  1994)  until  a  modern, period  when  juriea  were  even  more  likely 
than  ever  before  to  be  able  to  read,  and  that  ao  powerful  a  reaaon  did  not  avail 
in  all  departmenta  of  proof  to  keep  written  evidence  from  the  jury.  So  far  as 
aoundneaa  of  principle  is  concerned,  it  was  not  creditable  to  eminent  judges  to 
aigue  that,  because  aome  juriea  could  not  read  and  thua  could  not  compare, 
therefore  juriea  that  could  read  and  could  compare  ahould  not  be  allowed  to 
compare.    There  ia  a  solemn  absurdity  in  auch  a  fM>i»  tequiiur. 

C.  Pbksint  State  o?  thb  Law  upon  thk  abovb  Kikds  or  Evidrnce. 

§  2003.  In  gaaeraL  After  thua  examining  the  hiatory  of  handwriting- 
testimony,  and  the  theory  and  policy  applicable  from  the  point  of  view  of 
principle,  we  are  in  a  position  to  consider  the  present  atate  of  the  law  iu 
the  varioua  jurisdictions,  on  the  general  question  and  upon  the  minor  detail? 


whan  the  mind  of  the  Jwy  mnst  be  m  wnnloyad, 
it  is  better  for  the  Court  to  enter  into  the  con- 
aeration."  _ 

*  1870,  Nott,  J.,  in  Madwey  v.  U.  a,  6  Ot 
of  CI.  438 :  "The admiMion  of  this  lettrr  in  evi- 
denoe  [to  the  jary  for  compariion]  i«  not  to  be 
confonnded  with  that  inaetiee  ...  of  allowing 
witneun  to  teatify  aa  to  handwriting  whoae 
koowledoe  i«  bnt  opinion,  reating:  on  compariaon 
alone.  It  ooraaa  in  onder  a  different  mie,  reat- 
iag  npon  a  diatinet  principle  .  .  .  [thatteom- 
pariaon  of  handwriting  nuy  be  made  by  Coarta 
and  iariea  withoot  the  intervention  of  witneaaaa, 
if,"  etc. 

*  Acetrd:  1770,  Btookhard  v.  Woodier.  Peaka 
N.  P.  ai,  sota,  Yataa,  J.;  180S,  Eagleton  •. 


KinoatOB,  8  Yea.  475,  RIdon,  L.  C;  1821,  Burr 
».  Harper,  Holt  N.  P.  421,  Dallas,  C.  J.  It 
waa  however  diaapproved  on  other  oiraiiions: 
1706,  Allcabrook  v.  Boach,  1  Eap.  352,  Kenron, 
L.  0.  J.;  18»«,  Williama,  J.,  in  Doe  o.  Suclter- 
mo^^  6  A.  A  E.  7SS. 

•  1886. 

»  X.  g. :  1812,  Tllghman,  C.  J.,  in  McCnrkla 
e.  Binna,  6  Binney  848 ;  1828,  SavnRp,  C.  J.,  in 
Jackaon  v.  FhilUpa,  OCow.  112 ;  1831.  Vngse% 
J.,  in  Lyon  r.  Lyman,  9  Conn.  62 ;  1836,  Sh«w, 
C.  J.,  in  Moody  v.  Bowell,  17  IMek.  490 :  1863, 
Wilder,  J.,  in  Calkins  ».  State,  U  Oh.  SL 
227.  Bnt  It  waa  treated  a«  a  valid  reason  in  in 
cariy  Vi»i^  oaae:  1880,  Bowtr.  Kile,  1  Uigh 
218. 
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that  ariM.    The  attempt  is  hen  made  to  keen  MnaMt.  ♦!,-  * 
«>  expert's  testimony  as  based  on  l«ndwrSL  .S"  *"?  '^"'"''°°"  «»' 

«un>iV.tion  of  wch  sp«5i^     Yet"  kT7S"^^^^^^       "^  of  the  juiy's 

K,n  of  hand."  ha.  so^t  "rdon^LrviJ^Tor  "^.i°^  ^'""  "  '''^^''^ 
Coarts.  aad  it  1.  thus  not  '^l^^TLTtZj.^L'l.^"  ,"^"'"*'  °' 
Court  is  intended  for  the  former^nl/orrfhettt"^tort  tl  «*"" 

Opl!rr«n^a5;n':Slan'Z  ^19^*0?^    ^'^  *'''r  ^^  "»« 

r;:torx]r.rL-;:-Stfo5rF^^^ 

in  Court;  and  that  thus.  ^he^T!^ZZ"^^VTS'Y  "^k  "'" 
dMtio).  (he  old  tmdition     aZ^mJ^ZH  *  Amenoan  Court,  to 

*  I8<4.  R.  ■.  Wilh.<.    a  r>.„  /^    ...  .     .. 


»  18«4,  B.  B.  WilWn,  0  Cox  Cr.  448(doUc«. 
.Ti^^^^*"  •»<»,•?«'>«•  found  in  defei^ 

iW-  II  '^•'tI'""''  ••  W«'«OD.  8  Gill  Mi 

rf  tk     .  ?L.   '•    *?"  *•  ■'»°  implied  in  mott 
of  the  .utnte.  notrf  pod,  t  im. 

Sateh  ih.-i-  *  *'P:W)j>~l*Wy  effected 
jft.rw.ri.  th.  B.r  «e»,  tolar.  clong  to  th. 
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Po«,    taoOS),    which,   in   ■ppiRuUr   intend 

In      l^  ^•»»«*e»  wch  oompariaon  wu  i«.rhni« 
il  Hi:!,>h  =  '?*  «  2008-    In  the/W«wtwr 

18M^  U.  S.  «.  Urned,  4  id.  SliJ.     But  StroTe; 
Court  axuntt  it     In  fTed  Virgitak  «pMn,ntJy 
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compwiwn  ai  well  u  the  preceding  one ;  but  the  tradition  persisted  in  thi* 
reepect.  and  may  be  said  to  be  f  till  the  law.* 

§2007.  mafrMhioc  HwMfy  by  Perwtac  ■peeliaiia  There  seemn  nc 
reason  why,  on  principle,  one  who  comes  to  court  with  a  knowIe(l;,'e  of 
handwriting  (by  having  seen  the  act  of  writing  or  by  having  had  eont. 
spondence  or  by  having  possessed  old  documents)  should  not  be  allowed  tu 
refresh  bis  memory  (antt,  §  768)  by  a  perusal  m  court  of  the  specimens  furni- 
ing  the  foundation  of  his  knowledge.  The  doctrine  aeen^s,  so  far  as  iu 
original  promulgation  is  concerned,  to  have  arisen  in  consequence  of  tlie 
attempt  of  the  Bar  to  perpetuate  the  old  tradition  (overthrown  by  OarrelU  r. 
Alexander),  allowing  comparison  in  court  by  a  layman  knowing  the  hand- 
writing (ante,  $  2005).i  On  principle,  if  this  perusal  was  desired,  not  as 
ir>  itself  the  foundation  for  the  opinion,  but  as  a  means  of  refreshing  the 
memory  of  an  opinion  already  formed,  it  coidd  be  permitted  so  far  as  it 
served  that  end: 

1828,  Coalttr,  J.,  in  Rtdford't  Adm'r  v.  P»gn,  6  Kmid.  826,  845 :  "There  can  be  no 
donbt,  I  preeume,  that  if  a  witiMSS  knows  h«  i*  about  to  bo  axarainad  as  to  handwriting, 
and  ha*  (reqaentiy  seen  tha  party  write,  and  has  in  his  possession  papers  that  he  xaw  him 
write,  and  looks  at  tb'^m  so  as  to  refresh  his  memory  as  to  th«  eliaraeter  and  manner  of 
writing,  and  then  deposes,  that  this  would  not  destroy  his  testimony.  A  witnem  is  called 
on  to  identify  a  man  he  liad  before  known,  but,  before  Im  sees  him,  he  looks  at  a  picture 
which  he  recognues  to  be  a  likeness,  which  reoalla  the  featons  and  expression  of  coun- 
tenanoe,  and  notwithstanding  altarationa  by  age,  etc.,  he  testiHea  to  his  identity;  [this 
is  allowable]." 

That  by  way  of  refreshing  memory  such  inspection  is  allowable  seems  clearly 
the  law  to-day  in  the  United  States.' 


*  Englmd:  18S4,  Doe  «.  Tsnrsr,  R.  *  Moo. 
148,  AbbcAt,  O.  J.  (allowed).  In  B.  «.  Berber, 
1 0.  *  K.  4M  (1844),  it  does  not  smnMr  why  the 
testinwny  was  rejected.  In  1886,  Ooa  v.  Sneker. 
more,  B  A.  *  E.  717,  pamim,  all  the  Jodass 
seemed  to  concede  the  exception  ;  and  in  1847, 
Doe  «.  Davies,  10  Q.  B.  SI  4,  a  witness  prodneed 
an  lAi  register  snd  ooropaisd  it  la  1806,  B«e 
•.  Rawlinfis,  7  East  882,  and  1811,  Morewood  *. 
Wood,  14  id.  838,  andsnt  docaments  were  used, 
bat  whether  by  witneeees  or  not  doss  not  apfwer. 
From  ruUnga,  not  elsewhere  reported,  men- 
ttoned  by  Mr.  Phillipm  (I,  49S,  note)  end  Mr. 
Starkie  (II,  S17,  note),  the  OMfp  prior  to  the 
above  falter  cases  seems  to  have  been  witlioat 
nniformity. 

Unitti  State* :  Tlie  exception  was  recoKnized 
in  the  followring  cases :  1846,  Smith  v.  Walton, 
8  Gill  88 ;  1820,  State  v.  Allen,  1  Hawki  9, 
mmblt;  1874,  CUy  v.  RoUnson,  7  W.  Vs.  SSO, 
10  id.  53.  Jadgee  constantly  menUon  Mttr  sn 
exception  in  favor  of  "  ancient  docaments,"  bat 
it  is  impossible  to  be  oertain  whether  they  are 
leferring  solely  to  the  laying  of  soeh  docamenta 
Ixi/ort  Okejury  (a  oss  nndoabtedly  eetablisfaed  ; 
;»(<,  I  2017),  or  slxo  to, their  nae  by  the  witneis 
who  brings  them  ss  the  fonndation  of  his  knowl- 
edge. Moreover,  it  is  impossible  to  tell  whether 
they  mean  also,  by  this  broad  phrase,  to  sanc- 


tion ths  exsminatioa  of  "  icient  doeiimcnts  by 
experts,  in  Jarisdietions  t>here  expert  coinpiri- 
son  ii  otherwiss  limited  or  rejected  ;  in  I)o«  t. 
Sookermore,  howersr,  sxpert  use  ia  eviiUntly 
ssnedoasd. 

It  shoaM  be  sdded  thst  in  some  jurindictioDi 
the  old  ttsdition  is  nisanderstood,  unit  ia  n- 
pressly  said  to  maan  that  ancient  documenti 
may  be  oompared  in  eonrt  by  experts;  tliia  ii 
right  snoagh  on  principle,  bat  it  is  not,  u  rrp- 
ressotsd,  taa  old  doctrine,  for  the  oM  doctnue 
made  no  limitation  to  experts:  1878.  Sute  v. 
Clinton,  67  Ma  884  ;  1849,  West  v.  Stab-,  22 
N.  J.  L.  241 ;  1887,  Williams  f.  Conger,  125 
U.  &  41S,  8  Snp.  MS. 

*  In  SngUmtt  this  practice  wss  allowed  io  the 
following  esses :  1810,  Burr  v.  Harper,  Holt 
N.  P.  420 ;  1846,  B.  v.  Shepherd,  1  Coi  Cr. 
387.  In  I>oe  s.  Soekerniv  9,  6  A.  ft  E.  724, 
7S3  (1888),  contrary  opinions  were  expreawd  by 
the  jadm  ss  to  the  propriety  of  the  ruling  is 
Barr  v/Hsrper ;  Williams,  J.,  aud  Patteson,  J., 
respectively  spinoving  and  disapproving  it. 

■  UttUid  SMm:  The  practice  waa  approved 
in  the  following  cases :  1880,  Clark  v.  Wyatt, 
16  Ind.  272,  semMs;  1886,  Tbonns  v.  State,  103 
id.  419,  481,  2  N.  K  808  ;  1849,  Smith  v. 
Walton,  8  Gill  86 ;  1888,  National  Kanic  r. 
Armstrong,  88  Md.  116,  8  Atl.  684  (here  the 
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I  20(M.  — tnti|.^«-w       -i-^- ««  «wo  Ttata. 

Th«  dedaiom  and  the  tUtntea  in  th!^^,!  **  I^.^U*  ^""*  •*  ^rttta*fc 
mitj  of  „!..,  ..«,  Sn^h;.^\S°it^  ''''T  •? ^"'^  "  i^ 
iml  inoooaiftenoj.  The  type,  of  MT-Jh !  i  u  ^^^  ^  *>'*«"»  obwnrity 
med  (ant,, f  20W) ;  .„d  SSTrl  Tli  /w!! •^'•^•  '^"^'^y  ^^  •«"«»•- 


dfutan  WM  OMd  on  erot^ejMrfMtlon.  uhI 
wtt  OB*  not  ia  th«  mm  bqt  alrMid*  admitteH  h. 

Brut  ofMmcrr.  otWwta  notT-.  fcrVnTli 
witnM  Iwd  hb  epmpiritM  pradaMd  oo  ■etiul     !»».  lioS^iP"  "*"•  "»"»«■  'od  the  follow^ 


J^^^  k?*  •'""**  "•"•"y  '^"•»»  the 

iB|MI«ih<mM«liob««wii,Med:      ''~~" 
liiouxB  ud  OAKAnA :  th.  rnllnon  at  «im 

•"Smug  Mpm  ooniaritoB  to  •'  ■rffliir!5  ^ 
Oibm  •.  Trowbridge,  M  M.  867  Mi '  ii"?!' 


•nI^n..V!!5  **"?•''*'»  «nnot  be  iMde  "irith 
«n  aiiniitted  gennine  liaiwtara  to  «■»!«.  L  j 

J^Wl";  preoedlBg  two  euee  an  not  eitadln 
tl»t  Mint :  187r?i:i?*-">'^''»r?".1*«d  ou 


I*  -  a:. "J  ™    that  B^t  •  TnavLLzr^   »"  ^"t  followed  on 

•flowed J  ,,0  liiltationi     sSS*  121  iiSn^J'^'^^ ' i8«»'  W.Iker  ,.' 


2I!Ji7P^lJ!3!??'S'^  "'"'^i  "0  ItalUtioni 

the  ititate  cited  Ml  iJttlS  •  im?^S!!S  '''' 
•h^  77  Oa.  7M,%  a'ciStSo/; 


^•o  w.  «!,  49,  «MiM  (papa,,  admitted  groniiii 
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[c«AP.  Lwni 
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[ibiiJt^ira 


•rfai  th»«Mt,  mU*)!  HMfllMrb*.  KiaiK  100 
a "flTlMO^  WMtak  iTb*.  P. OMdN,  104 M. 
4Ml4ML  M  H.  &  lOHi  lOOO,  McltaMM  •. 

».  Hyrtt,  144  id.  Oil.  41 V;  1. 1047, 4S  V.tMt 
(M  OfcUrit  fer  tlMHigt  <»»  »w«|.  •"!•♦**•;* 
b|m);  /mm;  BtfwtM«nrlmiliilto«Mdb*«k« 

to  In  gMaiM  aiw  fit  aMd.  tlMM^tiwOwb  dM 

m,  »   N.  W.  W ;  JBmijt.Tiiirt  aMt- 
uMfaMi  WM  >t  Int  ptTMitMl  wWb  O*  mU- 
MdHtemmmto  wan  otbwwiM  ia  Uw  caw,  aad 
whM,  tkMgh  aM  otbMrwto  >«  tJM  ««•  *^ 
wart  adndttad  «o  b*  unalaa:  1*7%  Maooatbtr 
«.  Heott,  10  Kw^  MO ;  bat  tlia  wk  to  »Mr  aa- 
owtalai  ISOa,  OUama  a.  IwWMr,  M  id.  I7S, 
M  Pae.  4M  (oMvaytaoa  ia  fnad  oT  eiaditoia ; 
to  pram  tlM  MaaiBMMW  of  a  awtwial  adaii«M 
oT  &•  dabloA,  prooT  >qr  eoaipaHwa  of  aiiwiBMai 
was  liaiitwl  to  ^MciaMaa  mnmmImI  to  ba  naaiM, 
tiM  dinatad  doeaaMat  Mag  oaly  iaeflMtally 
BwtarUl ;  tba  Coart  diaeWaw  aay  •••ttampt  to 
daeUra  a  dtAntM rata  oa  ttia aat^aat"  (I))  ■  Xmf- 
tutky:  Kxpart  eompariaoa  waa  at  flnt  wtJraljr 
•aeloded.  ao  far  aa  it  iavolvtd  aa  opialoa  of 
tba  writioe  baaad  oa  apaciraana  atadimi  :  1 861, 
Hawkiaa  *.  Oriaiaa,  It  a  Moar.  Ml  i  1IS«, 
loa  9.  TkTlor,  SS  Ky.  M< :  but  tlia  aUtata, 
citad  pot,  1 3010,  BOW  nermita  it :  lOCt,  Stony 
a,  BaKT-  id-    -.  W  »•  ^-  «1«  (eompariaoa 
hr  azpart  of  (pMiBMaa  not  otkerwiaa  in  tba  nai^ 
Jlowad,  andar  C.  0.  P.  1 004  aa  ameiKird ;  Paa  iT. 
Taylor  npodUtad  aa  obaolaU) ;  Lauiiiana:  Iz. 
part  oompariaon  ia  allowad  by  tba  atatnta  dtrd 
■M*.  I  9010 :  Itll,  8aaT4  a.  Dawaoa,  9  Mart. 
909  (atlowaUa,  nadartba  old  Oi*U  Codr) ;  18«ft, 
Plieqaa  P.  U  Bnaebs  0  i*.  600,  603  (aliowabla 
niular  C.  C.  P.  |  J26) ;  1868,  Whltaay  a.  Bob- 
nail.  8  I^a.  Aii.  439  (aama) ;  I860.  IfeDoaogfa  a 
StMcaadoa,  18  id.  4W,  446  (aama);  1809,  Hod-. 
dlcatoD  a.  Ooyl<>,  31  id.  148  (wma);    1809, 
Laonanl'a  Snoeaaaioa,  ib.  698  (lame);  M^i 
Tba  axpart  may  uaa  any  doeananta  admittad 
or  prarad  to  ba  RaaniD* :  1800,  Woodmaa  a. 
Daaa.  63  Ma.  IS ;  1888.  Stata  ».  Tbompaon, 
soli  301,  18  AtL  809;  Itarybnul/   Expart 
eompariaoa  waa  at  Brat  atdodad  aatiidy :  1878, 
ToiM  *.  B.  Co.,  SO  Md.  89  (AWay,  J.,  diaa.) : 
1881.  Harriclc  *.  Swomlirr,  60  id.  469  (aa  booad 
by  tba  pimadiaK  oaaa) ;  bat  it  ia  bow  panatttDd 
l7  tha  atatata  dtad  aaal,  |9010;  JfeMaaftM- 
jtMf;   Ezpart  eomnaruoB  ia   allowad  for  any 
dooamenta  admitted  or  daarly  prored  to  ba  gaa- 
nine;   tba  aatboritiaa  for  jary.«ompariaoo  in 
I  9010,  pet,  ara  alao  to  ba  talcan  aa  applying 
liar.:   1880?  Moody  a.  Howall,  17  Pick.  490; 
1874,  DanMrritt  a.   Bandall,  110  Maaa.  881  ; 
MidUga*:  KzparU  may  oompara  doenaienta  al- 
iwiy  ia  tba  eaw:   1800,  Vinton  v.  Pack,  14 
Mich.  387 ;  Minnaota :  EzperU  may  oompara 
doeuroeuta  otberwiaa  in  the  caae,  and  docnmenta 
not  otherwine  in  the  caaa  bnt  admittad  to  ba 
Mnaine :  1880,  Morriwm  a.  Porter,  86  Minn. 
436,  29  K.  W.  64 ;  Mimimppi:  Kxparta  may 
eomnare  docnmenta  otherwiae  in  the  caaa,  and 
document*  uot  otberwiaa  in  th*  caae  bat  ad- 
mitted to  be  fpnoine:   1874,  WilaoB  a.  Baan- 
thuuf,  60  Mtoa.  S3 ;  Mimmri:  Sxpatto  may 


eaaiMia  doeaaMita  atbatwiaa  in  the  <3«.,  if 
admltlMl  gaaatoa,  aad  daiawiata  not  ntiirrwiw 
ia  the  anaa  bat  admitlad  gaaaiaa,  -  in  .h„rt 
aay  daawaaata  adarittad  to  be  Mnainr  :  \<a 
WMt  a.  Itatt,  M  Ma.  004  (addiiw  to  th.-  »», 
•bma  utpm,  "ar  aiaari/  fraved  kkdiuiw  'j- 
1878,  atala  a.  CUataw.  Of  id.  886 ;  IMn,  n,^ 
•.  Towakiaa,  71  id.  010;  1884,  Rnrius-r  * 
Hall.  sTid.  007}  bat  ia  Hoaa  r  tit,m»f\ 
Baak,  01  Ma.  401.  8  &  W.  876  (IHNrt),  ,1.^. 
bmbU  aal  ia  the  raaa.  yet  "concmlnl  to  U 
gaaaiaa,"  ware  i^faetad  n  a  ■iaandfraiiiihliai 
af  State  a.  Cliatoa  aad  the  aaeeeMliiiK  rw* . 
aaally   aama  tba  alalatory    rata  olt  .1   iu«,' 
I  iOlO ;  MmUmam:  Baparta  might  comiMrH .Ukk- 
maata  otberwiaa  ia  tba  eaae  and  ailmittnl  or 
elaarly  arovad  to  ba  aaBaiee:  1878,  Ii,ivi>  r. 
riadarieka,  S  Meat  909.  »$mhk;  but  tin-  ttat- 
ata  dtrd  pit,  |  9010.  now  rrgnhiteii  \\w  a» ; 
AUraaka.-  Ispart  aampariaou  to  ix-nnitii-.l  by 
tba  aUtaU  dtad  pit,  |  3010 ;  Atw  H,iM,ahirr: 
Baparta  amy  aompare  any  doonmfnta  |>ri>viil  tn 
bagaauiae:  1878.  BtoU  r.  Haatingo,  S:<  N.  H. 
460;    1877.  Oaltar   a.  Jaekmn,  58  i>l.  is;, 
wbieh  apparantty  diaplaoa  the  dd  Uiiiitaii(>n»  of 
Bowman  a.  Sanbora,  38  id.  110  (\V,i\  ■  A>» 
Jump:  Kxparta  at  Srat  could  not  trKtiFy  at  all 
from  a  atudy  of  apedmena :  1849,  Wrst  v.  8ut«, 
93  N.  J.  L.  341  (exjept for ancl«iit  iloiumcnu ; 
«!<•,  1 3000) ;  notU  tbe'enaetnwnt  of  tlio  itututt 
dted  pot,  1 9010 ;  aDplied  in  Matual  Ib-n.  Lifg 
Ina.  Coi  a.  Brown,  10  N.  J.  Eq.  201  (U78) ; 
iVeia  rank;  Haia,  at  Irxt.  teetimoiiy  by  the  atmly 
of  apadmaaa  waa   aaeontiitioiully  rxiiliiiinl : 
1909.  Jackaoa   a.  Tan  Diiaen,  6  John.  1S5, 
KMUt;  1891,  Jaekaon  ».  Pliillipa,  9  Ou».  112; 
1848,  WilaoB  a.  KirkUnd.  6  Hill  182  ;  hut  lab-r 
it  waa  allowed  for  ei|M>rta  when  Imm'.|  n|K>n 
doeomeata  otberwiaa  in  the  caae :  1878,  Mile*  >, 
Loomla,  76 N.  Y. 893 ;  1880,  Uynea  v.  M.Dcr- 
mott,  89  id.  40 1  the  enlarging  atatntra  of  1880 
aad  188%  and  tbdr  naeniiiir  intarpretntiou,  ara 
dealt  witbjM*!,  1 3010;  iVoHA  Cnro/ina.'  Th« 
atate  of  tba  Uw  ia  not  eaay  to  detvmiiiie :  1840, 
Pope  a.  Aekew,  1  Irad.  10,  19  ("Tratimooy  as 
to  handarritiag;  fcaadad  on  what  ia  ]im|ierly 
terawd  «om|«riaoa  in  ba'ada,  aeeina  to  Iw  now 
geaeiaUy  eiqiioded "  ;  dtiag   Doe  r.  Suckn- 
mora ;  bat  tba  witaaaa  here  wu  not  an  i-xpert) ; 
1860.  (Hey  a.  Hon.  8  Jonea  L.  409,  tmhU 
(oooipariaoa  not  allowed  for  any  one);  1877, 
Yatea  a.  Yataa.  70  K.  0. 149,  uvnhU  (allowM 
for  dooniaenta  otberwiaa  in  the  caw-  ami  ad- 
mitted geaaiae) ;  1881,  McLmxI  v.  RullanI,  84 
id.  '  ^9  (•  deed  waa  ekimed  to  have  htfcu  aijiiied 
while  drank,  and  a  eompariion  waa  nllowi-d, 
with  doenmeata  oUierwiaa  in  the  casir,  to  ahow 
the  diSinanee  between  that  and  the  niiriii:il  ng- 
natnia) ;  1891,  TonaUll  v.  Cohb,  109  i.l.  320, 
14  8.  B.  38  (dlowed  for  docnmenta  othnwiM  in 
the  oaaa  and  admitted  senaine,  ami  for  dooa- 
menta not  otberwiaa  in  the  caae  if  admitted  gen- 
nine);  1893,  Groom  a.  Sngg,  110  iJ.  359,  14 
S.  B.  748  (action  on  defendaova  teata'.rix's  bond ; 
'  defendant  allowed  to  naa  the  wiU'a  signature,  as 
one  admittad  gmniae) ;  1898,  State  v.  Do  Oraff, 
lis  id.  088,   098,   18  S.  E.   507  (Tunatali  r. 
Cobb  apprarad);  1890,  State  v.  Nw.  U<  >•<• 
•49, 36  8.  E.  813  (allowed  where  genuiucue*  "  u 
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H  mi-iow]  couTAxuos  or  wbitwo.,  zxpin  wmina  , «» 


^  i*i>»»«  to  u  im- 


W.C»*«»-  ¥»»*?•«««  with 


jT-crrr""^  "ivrt  to 

**n  bwt  M. 

M«    "  iTr.!"'  ***  I'fJ^    •«'»'W    tK«M 


rinwM   "adn 
Aniuy/Miiui;  Th.  fcUowS  dLliS^.I.7wi     ^^  *»«»•-•  not  mM  to  b.  mmJL^T 

S'fMt'EbifvS 


•lt»«.  WM  not  ..  Mlwt^'W  JStSTl  to 
eomiMn   irritiB|K  km  of   8.  wltPrBonlf 

"■),  IKW,   BMK  ».  JmoIm,   I    fc    ISO  rhatv 

aomp.rjion  wu  .llowwt  Iw^on.  who  Vli-Z 

tad  no  pnTtew   kiiowkdg.  of  it  j  lijloiriiig    Upduw  <|  id 'iaoT.' JTT'  *"  '"?•  "•"""I/  »• 

eluded  •  rr-j/-ta?"'  ;;^]?  gwinJiie  wn  «s. 

Reirria  How.  47aMa'21*/.  /  "•  °^""  '■ 

id:::^tti^'L^"'  <'^'«i '-  '-J^u 

miniiira  or  prored  Mnttineand,  mmblt  other 

^in  tb.  cMe) ,  i8?i:  M«iw.^?;;*8:.  6 «: 

IMO,  U.  8.  ».  McMlIUn,  20  Fed.  247  (docn- 


8t  8W,  «,jfaC.,ti«»  e,,it  iSSiriin  „ 
proper ;  no  rttummt  to  tbe  ntwniLlL!:'   "ii      » 

JwoU  u  to  Mpjrte,  b«t  elao  lepodiitw  cwn 
mmon  .T«  bjr  dio..  fa.!!!.,  witHh.  WriuT 

wwld  he  regwM  ■•  ovmiM  on  tbe- wSntoO^ 


f.  KirehMr,  96' id.  4M  (mme);  iMA~'wi^', 
t.  Collner.  107  id.  818  fdwT-  laflSniJ;?^ 

«P«rt.  "  «  not  to  oompw) ;  efacrtllj^n 
cuioiM  the  .utat.  of  ISJsTdtedjSt^^rr 
jontroU  the  metter ;  BkcdTr^:^  Adfcui 
rn^.exelud«ieip.rtcom»ri««,  1888.  A  We 

JjynperUon  of  h.nd.^Twri&^^"i, '^1^' 

El'S^VrXtr3 

ton/  see  th.  a^.  ondw  PetHuJlr^iS; 
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I  200ft  VaMr  ■»I»oMmi  «I  ■»■■!■■■■.  In  Jorisdietioos  when  any  .l.icii. 
BMBto  ptovad  gnaina  may  ba  uiad,  Uia  qoaatioti  of  tan  ariaaa  whether  tlk> 
ipadman  ia  a  fair  ooa,  for  aiampla,  when  it  waa  written  in  court  \<y  lU 
party  oAnring  it,  and  wbather  it  ia  material  that  it  ia  an  opponent  or  a  liiMtile 
witnaaa  who  initaa  it  Bat  the  mlinga  of  thia  lort  have  almoat  nil  I. ,., 
made  for  docniBenta  olRned  under  jarjr-eompariaon,  and  the  ]^iic!i>l<;  an) 
the  polio/  are  the  aama  in  both  inaUnoaa  (jmmI,  |  2018X 

I  2010.  rtulopapMn  Ooplw  m  Ufttmtm  Hare  the  qaestion  i^.  n;r!iiii, 
in  vfbot,  whether  the  photographic  oq>iea  afford  a  fair  ground  of  infoninrt!  n» 
to  the  peouliaritiee  of  the  handwriting  in  queation.  That  they  aro  eutliiiint 
for  thia  aeama  to  be  ooneeded  (and  properly)  by  the  weight  of  autlt<.rity. 
Howerer,  inasmuch  aa  they  are  only  oopiea,  the  documentary  rule  riMiiiire<i 
the  production  of  the  originala,  if  they  are  available ;  when  tlicy  me  nut 
avaiUble,  the  nae  of  photographic  oopiea  ahould  uanally  be  permUsihk-.' 

I  2011.  Stadylac  tke  BpeelaMaa  Za  or  Oat  d  Oeail  Must  tiio  Hjieci- 
mana  be  need  in  court  only  f  The  answer  to  thia  qnastion  depends  on  the 
principle  invoWed.  (1)  Fint.  aince  a  erott^amination  to  the  grotiiuU  uf 
the  expert's  conclusions  (port,  |  2016)  will  usually  be  desired,  tke  8{)eciiuens 
must  be  in  court  for  that  purpoae  at  that  time ;  aa  alao,  at  the  proi)er  time, 
for  the  purpoee  of  prwinff  gmu%n«nei$,  if  that  is  necessary.  No  ono  can 
doubt  this  much.*  (2)  Next,  if  the  purpoee  df  the  experfs  Uvdy  and  forma- 
tion of  opinion  be  considered,  it  ia  preposterous  to  expect  him  invariably  to 
obtain  by  a  brief  inspection  on  the  atand  the  necessary  data  for  an  opinion. 
Close  measurements,  detailed  enlargement,  and  other  expedients  of  the  ex- 
pert, may  often  require  not  only  a  length  of  time  but  a  quantity  of  appa- 
ratus and  a  certain  degree  of  seclusion.  For  this  reason  the  opportunity 
of  extrajudicial  study  is  often  indispensable.'     Nevettheless,  to  prevent 


down) ;  18S4.  Biehanlioii  n.  Cmm,  •  C.  0.  A. 
fi«5,  «1  rsd.  4tt,  16  U.  8.  App.  488,  607  (•!>- 
plriiw  th«  Onroh  •Utnto);  IM7,  Httionml 
liekT  Soe.  •.  Spiio,  t4  C.  C.  A.  M4,  78  F»l. 
776  ("  protaWf  mmH  tNtiraoiiy  b  inmilini»- 
«ibl«) ;  Vtaht  1887,  DunMll  r.  Sowdan,  6  Uuh 
f  19,  33S,  14  Fm.  884  (tbt  opinioD  b  oUcure, 
bat  keamt  to  allow  eompuiion  by  experu  of  all 
doeamnita  admittad  or  provad  genaine) ;  1893, 
Tackar  ».  Kalioo,  8  id.  11,  IS  («x|wrt  may 
nar  apedinan*  admittad  fanuliM  if  otherwiie  in 
tiM  eaM ;  tlia  opiuion,  howarer,  in  othar  plaea* 
omiUtbaproTiao);  Vtrmaut:  Kxpart  um  arama 
to  hava  baan  eonoedad  witb  tha  jnry'a  naa; 
Anally,  it  waa  lettlad  by  State  v.  La  Vigna,  8» 
Vt.  386  (1887),  that  it  ia  proper  for  docamanU 
aithrr  admittad  genuine  or  proved  gennine  by 
aridenca   "clear,  po«itiT^  and  direct";  com. 

rira  the  later  ruling!  for  jury-compariaon,  fod, 
2018;  Virginia:  The  mla  aeeroa  not  yet 
aettlad:  1829,  Bowt'a  Adm'z  v.  Kile'a  Adm'r,  1 
Le^h  916  (referred  to  by  one  Judge  aa  a  oneatioa 
not  yet  aettled) ;  WaJtjin^eti :  18tM,  Moore  v. 
Palmar,  14  Waah.  184,  44  Pao.  142  (allowed ; 
no  limiU  Axed) ;  ITett  FirgiHia:  1874,  Clay  v. 
BoUnaoo.  7  W.  Va.  369,  new  trial,  a.  •.  Clay 
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*.  Aldanott'a  Adm'f,  10  id.  68  (the  mic  mloptnl 
aaama  to  ba  that  (1)  admittad  writinga  may  b« 
employad  for  oomiwriaoB,  certainly  if  in  t)<r  can., 
and  appaiantly  alao  if  not ;  (3)  ancient  writing)* 
may  ba  ao  naad  i  (8)  writinga  whiuli  nre  tht 
aonroa  of  a  witnaaa'  iiandwriting-knowlr<l^'e  mat 
be  naad  by  him  in  eonflrmation) ;  1888,  Sute 
V.  Koonti,  81  id.  130,  6  8.  E.  828  (iho  alovt 
deoiaiooa  ware  approTed  ;  yet  an  txfrri  was  ap 
parantly  allowad  to  teatity  that  certain  Icttfin  m 
a  rignatara  ware  faignad) ;  IOCS,  Tower  v.  Whip, 
68  id.  168,  44  8.  E.  17V  (opinion  bmu'l  nn  mm- 
pariaoB  with  four  pleea  Sled  in  the  cnw  hy  the 
defendant,  and  purporting  to  he  signeil  liv  bini, 
admitted).;  Wiieanrin:  Expert  uae  is  alluweJ 
by  the  atatuta  cited  pott,  |  3016. 

*  The  Tarioua  queationi  that  hrre  arise  have 
bean,  for  conTenience  of  diatinction  rrmii  other 
qneationa  U  to  photogra^a,  dealt  witli  toj;ether 
<M<<,  I  797.  The  naa  oil  prtu-eapiea  ia  noticed 
polL  I  3019. 

"^  1869,  Tyler  p.  Todd,  86  Conn.  222 ;  1880, 
Hynea  v.  McDtnnott,  83  N.  Y.  49. 

■  Compare  tha  anggeationa  in  Hogan,  Dii- 
pnted  Handwriting  (1W4),  p.  84. 


II  im-IOST]  OOMPARUON  OF  WEimOS;  aPKBT  WITNEM,  ,  «,„ 
•hentka  or  othtr  fraud,  it  would  bo  tntiMlv  i«««..  ♦      n 
to  i».]»o«io.  .in  tho  P»o..«coTu»o  oJizS.'Tt  ^^i.'^Z  "^  """* 
i.  M.d«i  only  for  tho  di.put«l  wriln?  „i  Tt  ^  ."T^f'  "•^«"«« 

for  tbo  •UuMhrd.tpedmonM    (8)  Wh.      !  1  u  *^°"'  '"npnoticabUi 

.t«l7  bdb..  tho  trill  m.d«,.  iiUJjriL  r?  ^  r  «*••  ««»P-"tiv. 

tiu*  thouU  not  in  itMlf  excludo  thTLif  J!^      ',     *»'?«"n>'n»tl"« ;  but 

with  th.  c^ttn.,7  doctrine  of  S^.rti.'T  SSifl  "Z.7/j;  T^^^^ 
•ny  one  whntom  (provided  onlj  ho  cnn  md  writi^V?r!  ^  ^f^'  '  "°^'  '"' 
«D  opinion  M  to  ohuuter  of  Undwriti^  Tk  *l"  """P^"' *° '""» 
whether  he  iequdifiT^hieL^^Jr^,^^^^^^^  there  i. 

the  view,  of  an  ordinary  or  lay  wZm!l^nh^S^    .  ^^  ^  ^**"  **» 

The  determination  of  thia  skill  must  of  eourae  denAnH  «n  ♦».   j- 
the  trial  Court  aa  applied  to  the  circumaL^T,  elTlT.    I  "^H""  °' 
rf  t«.t  hav.  b^n  oir«j.l ;  no  teat  -hould  bS^^LXltln^ 'T' 
of  the  exclnaion  or  admiaaion  of  anch  witnelSaa!.  nt  ««  'n'twioea 

lerntfailM  lumdwritiDgii  ■nd  detect  fornri.. 

22ji-tetis,?3^  ^•^"' 

■  The  fe  lowiM  omm  iovoin  J»;i.  »ii 


•  l«r«.  HilM  ..  Leo»i%  75  W.  Y.  Mt,  .p. 

H71M  >.  MeOwmett,  nara;  bat  If  lo.  then 
jmHieoMly.  1»  Dot ..  Kokirmow.  6  JL  4  K 
7W,  Deiimu,  L,  C,  J.,  dtacSSrf  the  wllil™ 

tri.1 ;  bi.  rt.t«ii«,t,  at  p.  7M,  ttSTthTrUt  rf 


tat  the  p«^ip  rf  «p„s  wnrfS  wl; 

amij  th«t  tho  low  or  tho  diiipntod  writini 
do«  not  v»/«to  wolud.  tho  teotWy^  ihf 

•  1838,  DeninM,  lToJ.,  to  Doe T  Suoker 

wnant  with  handwritiiiJt,  —  •  banker  a  nrin^^ 
the  officer  of  a  coart  oTjurtlce,      "'  t,T«' 
tttl'd,  to  any  d«p.  ,;^   antioriiy ")!   wS 
M«o«.  Adm'r  eTiBrowdor.  79  Ala.  M  ("aocf 
t«|»dto  .pd  .kllW  to  thi  matter  ofJauZ 
jiip,  Knuiue  and  apuriooa")  ■  1878  H.mi    i 


M75 


(the  «,p.rt  fdi;;rb;  ;,2rfi,^  r^^^i 

r^P~pI^  23  Cola  1877m  pJd  1??^  jTir 
^JS*«?"«  ^"Jwriting);  1884.  oT"   f3 
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OPINION  BULK 


[Chap.  LXVin 


fe:t  bank-nUM  ia  in  question  *  and  alM  in  other  caaee  not  purely  concerning 

handwriting.*  ™.,^       .  *  j         , 

9  2013.  "Adatttad  or  Praraa  Omaliw."  Where  documents  are  admitted 
to  use  by  an  expert  under  the  statutcwy  limitation  that  they  must  be  "ad- 
mitted or  proved  genuine,"  questions  arise  as  to  the  mode  in  which  the 
admission  must  be  made,  or  the  sufficiency  of  the  proof,  or  the  proi*r  i>art 
of  the  tribunal— judge  or  jury  —  to  whom  the  evidence  must  be  addressed. 
These  questions   are  the  same   both  for  expert-use  and  jury-use  (im4, 

I  2016).  — .  /  ^ 

§  2014   ««!••  appUoaWa  to  both  Bspwrta  and  Lay-Wlf («)  GiTta, 

Oo  Oreoiida  d  Ballaf.  On  direct  examination,  the  witness  may »  and,  if  le- 
quired,  must  point  out  his  grounds  for  belief  in  the  identity  of  the  hand- 
writing, on  the  principle  already  considered  (ante,  §  655).  Without  such  a 
TeiSnforcement  of  testimony  the  opinions  of  experts  would  usually  involve 
little  more  than  a  counting  of  the  numbers  on  either  side. 

8  2015  •umm :  (6)  Kodas  al  Ttatlnf  tho  Optatoa  on  CroM-BxMniiiatlon. 
With  reference  to  the  principle  involved,  there  are  two  distinct  mwles  of 
tesUuff  by  showing  specimens  on  cross-examination:  (1)  where  it  can  be 
done  t«tt<m<  tpeeial  proof  qf  ths  gmuinmuts  of  the  tasting  specimens; 
(2)  where  it  can  be  done  only  with  special  proof  tA  that 

(1)  The  firat  sort  of  testing  has  of  course  a  Umited  range  in  the  choice  of 
roeoUnens.  There  are  several  feaaible  methods.  For  instance,  the  counsel 
denying  the  genuineness  of  .the  main  writing  in  issue  may  in  court  mutate 
the  signature  in  dispute  and  ask  the  opposing  witness  whether  it  does  not 
look  equally  like  the  alleged  signer's  writing;  or  he  may  take  a  signature 
admitw  i  genuine  or  already  in  the  case,  and  endeavor  to  have  the  opposing 
witness  deny  its  genuineness.  Or.  as  in  Qrifflts  ».  Ivery,  infra,  the  counsel 
may  put  before  several  witnesses  successively  who  have  all  sworn  positively 
against  his  contention,  another  signature  (without  regard  to  ita  genuineness), 
and  by  exhibiting  their  hopeless  disagreement  about  it.  show  an  apparent 
bias  or  corruption  as  the  source  of  their  former  unanimity.  Or.  as  m  Mur- 
phy's Case  and  CaldweU's  Case,  the  counsel  may  put  ary  signature  (without 
regard  to  its  genuineness)  brfore  the  witness  and  teat  his  judgment  by  ob- 
Uining  auocessive  different  opinions  from  him  within  a  few  moments.    Or 


•  It  mart  b*  Nmambwed  ttutt  th*  following 
ralinn  dad  with  tb*  nOMtioii  wbrtlMr  •  patwn 
etn  add  to  tlw  July's  knowMp  aboat  p»p«t 
befon  tbMB :  whrthM  ■  witMM  it  eempetwt  to 
furm  an  opiniaii  aboat  papw^  ote..  Ml  <»  «»»^ 
i»  the  oniinMT  qnaation  of  BxpariMitial  Qnrti- 
(ictioiM,  and  U  trertrf  Mk  I "» j™"^  »" 
tli«  preaant  nrint  an  aa  folbwa:  I860,  May  •• 
Doritt,  SO  (k  US  (hank-oBoar  i^ittad  aa  to 
coaiitorfait  monay)  j  1878,  Atwood  a.  Oornwall. 
88  Mich.  889  (baakait  f»^>y.  •^"f*"'"*  j* 
to  tnamry-aotaa);  18«f,  Payaon  •.  Sraratt,  U 
Minn.  21»  (counterfeit,  bank-notaa,  witnaaa  ax- 
eluded  ou  tha  fccta) ;  1864,  Dttbola  ».  IWior,  80 
N.  Y.  861  (ataauiaa  in  notaa.  etc. ;  baak-omear 
admitted). 


•  1866.  Vintoa  ».  PWk.  14  Mich.  287  (kind 
ofink:  •  wrltlBg-maatar  and  bookkfeiier  held 
eom|i«tont):aiideaaaaeitad«ii(e,|570. 

»  1863,  Keith  *.  liOthrop,  10  CuhIi.  45i  (on 
diieet  a«aini«at«oii) ;  1886,  Langley  r.  WaJs- 
worth,  M  N.  Y.  68,  1  N.  E.  106  (an  eiperts 
naaont  for  hia  oninioat  on  different  8|miiiit'is  of 
handwritiag;  azoloded  in  the  trial  Court's  <lu- 
ention).  CaBm*»  tha  tug«atioiis  in  Hagu, 
Di«patedHandWrltin^[(18»4),^.127. 

That  a  marc  "  bdiir,"  or  teatimony  that  om 
writing  "lo(^  Ilka"  tha  other,  U  lulinuuble 
a»d  BMd  Mt  ba  mm  potitiTa.  u  noticed  mft, 
{668. 


ma 


,1 «.-««]  C01.rAB.S0S  OF  WHITOOS;  KXPE«T  WITHESB.  ,  «... 
the  coniuel  may  aubstituto  «f<«*  .»  .•-*       i 

«ady  testified  to. nd  S«  iet^  °  C".:';^^^^  Tk"'""  '"  •'"°^^«  '^I- 
the  same  «Ma»..  upon  conSedlJ  SSZ^  "fr*  ^'^^  ^'P'"^"'  '''^'^ 
expedient,  i.  .v«l.ble  «nd  Ztf^Z  i^TT  .  W''«'«  "y  of  the«e 
principle.  ^'  "•"*  "  •»«  objection  of  any  kind  on 

or  disproved,  a  new  element  i/lZZ^    IS  """*  ^  "^^''^^y  P"^^^ 
•vwlable  an  the  «ime  (except  thatTe^™J  ?    *"""''  "P^d*""  here 
tho«  above  noted;  with  thia  difSil^  thttTh*^^  T'T'  "  •"°"^")  «« 
(whether  alleging  or  denying  ^ITu^V^^     ■  **''^'"'  °'  '•»«  '««'"«»» 
to  induce  the  oppoaing  wLiraffi^The  ^nte';:^"  T^'^  "  ^«'>  » 
(e.^.  one  jnat  written  by  the  counael  himael? oH^  JT  l       ^  "P"'^""" 
an  authentic  apecimen.  tWa  expedi^t  i^^ot^  S  •  ^  '•**  genuineneaa  of 
counsel  i.  dloJ^ed  ape^y  to  K^e  or  '  ^^  "*  '"^  '"""'  ""l^"  ^he 
necessity  of  .peci.U^'„S^4 T^L"  ^^l';;  J^g^nuineneaa.     Kow  thia 
brings  into  play  the  whole  nr^mmt^tLZ^r^  "Pe^^ens' genuineneaa 
.pplicable^inat  the  ordina^Ta^'oj's;^^^:^?;:;^  ^^200^  t^'" 
perhaps  alao  a  oertain  ooaaibility  of  aurmLTnl «#      '/.      °^'    ^''*"  " 
(aa^.  §  If  9X;;^TT.e«a«  thua\wo^Sa'J^l,:;°'^^^^  °J  "'"""'^ 
-  as  valid  theae  aigumenta  of  auroriae  of  H.«         .     ?*  ^'''^  "  *«  »«^ 
0.  u)nfusion  of  iaanes.  and  to  folwT^'il^"**'  °'  '"*''^'  selection,  and 
ready  adopted,  in  ti^:]n:^^^':CA^;Z'o^^'  ''^  ""'•'^''''"»  »>" 
(-afc.  §  2008).  i.  e.  to  limit  the  J  to  e^ll/rlS  ""  °'  '^'^''"' 
mens  already  in  the  caae,  or  the Tke     T%^       I  "dmitted  genuine,  to  sped- 
mento.  whaiver  theirfo^„  a^^L  J  l^- "  ^  '^^''^  '^"^  '^eae  a^. 
hen.  avail  to  cut  orthTm^tS^T^.^  •**  "^""^  ""^  <>'  -Pecimens,^ 
l^t  the  latter  ia  thXtof^fu^  tmf  clf"^?  cr«s.xanrina'tion. 
deprivation  of  thia  weapon  for  thTc^-,.    •       -^t  '*"'°°  ^  *•>«*  the 
outweigh  the  inconveniT^  o^   t  ^rThen""  ?  '""  "  ? "°"'  "  *« 
ness  has  sworn  poaiUvely  that  tha^ZS'  .^^*°''o'  example,  the  wit- 

»  exaauning  a  Z  .ig/atu,;  sfbrnftrSluThe'r ,"  ^"T"  "«*  '»"«"• 
tiveness  that  it  ia  a  fLery  and  TrW.  J^^'  "^^^^^  '»'^  «<1"''^  Pli- 
able marks  of  differen^7e^tSo„r  f  "***  **f*  '•*"  <**»  ^"^^  '»'""i«S. 
that  he  saw  the  auT^  fo,^  wW.^  ''V  l"*^"  unimpeachable  witneaa 
din^ses  at  once  of  tKstwSnS  S'tJ^  f\  ^T"  "^^  '''•'  «""»• 
of  his  concluaion.    In  many^thei^ii  "'  .'"*"^"  "»^  '»'«  <«rt»inty 

"Tve  to  demoliah  l^tlZZ^ZZ^''^^''^'''''^'^''^^^ 
should  be  no  limitationa  whatever  t  tL  L       T     «*'*'*'"°°y-     There 

_  »  Tbe  foUowiu  mJ»u»  ^^  ..^  gwiiuneiMM 


1361.  Dixon.  C.  J.,  ta  IW,  ,.  y^.^^  j^ 
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OPINION  HULE. 


[Chap.  LXVIll 


of  Um  Mala  on  the  letten,  MpccUllj  whether  cerUin  imprenioiu  were  from  the  same 
M«i ;  fw  one  of  them,  "eererftl  imprewiona  of  a  maI  or  Malt  were  put  into  his  hand,  to 
try  hie  ikill;  buta  doabt  ariain^  a*  to  the  method  of  putting  the  matter  to  a  proper 
trial,"  the  Houae  voted  that  it  abcuM  be  done  only  under  proper  oonditiona ;  and  accord- 
ingly it  waa  ordered  that "  two  of  the  clerka  do  forthwith  withdraw,  and  that  a  per«on  to 
be  appointed  by  the  Bishop  do  in  their  preaence,  from  one  or  more  aeal  or  seals,  »wU  u 
he  shall  think  fit,  take  impressions  in  wax  of  one  or  more  sorts,  to  be  provided  bv  tlie 
clerks;  that  the  impraasions  be  numbered ;  and  that  the  olerka  write  down  in  paper  from 
what  aeal  and  in  what  manner  erery  impreaaion  waa  taken,  and  daliTer  auch  pajxr  in  at 
the  Uble,  aealed  up,  making  oath  that  the  aame  ia  true;  and  that  the  aeal  or  seals  from 
which  aueh  impreaak>na  ahall  be  made  ahall  be  detained  by  one  of  the  clerks  till  called  for 
by  the  House;  and  that  the  clerka  and  the  person  ao  to  be  appointed  by  the  prisoner  be 
awom  to  aeeraey  and  not  to  diackiee  to  any  person  whataoever  anything  which  shall  pau 
in  that  tranaaotion,  till  after  the  paper  ao  delivered  in  ahall  be  opened";  which  being 
done,  "  Mr.  Rollins  [the  expert]  waa  called  in,  and  the  aaid  irapreesions  were  put  into  hii 
hands,  to  make  the  best  judgment  thereupon  he  could  " ;  he  retired  for  awhile;  "tlieu 
Mr.  Rollins  waa  called  in  and  aequainted  the  House  *that  he  had  viewed  the  impreuioos 
of  aeals  before  delivered  to  him  in  the  Houae,  and  conceived  they  were  taken  from  two 
east  aeala  from  one  original.'  And  the  papers  delivered  in  seijed  up  being  read,  it 
ai^wared  that  he  had  formed  a  right  Judgment  thereon." 

1003,  Per  Curiam,  in  Uoag  v.  Wrij^  174  N.  Y.  86,  6*  N.  E.  679  (permitting  the  wit- 
neaa  to  be  shown  spurious  signatures  as  a  teat) :  "  It  tended  to  oast  doubt  upon  the  cred- 
ibility of  the  witness  and  bis  skill  aa  an  expert.  It  suggested  the  queation  whether,  if  the 
witness  was  at  fault  as  to  the  spurious  signatures,  he  was  not  at  fault  as  to  the  signatures 
in  question.  It  made  a  direct  attack  upon  the  value  of  his  opinion.  .  .  .  Owing  to  the 
dangerous  nature  of  expert  evidence,  and  the  naoessity  of  testing  it  in  the  most  thorough 
manner  in  order  to  prevent  injustice,  we  are  disposed  to  go  farther,  and  to  hold  that, 
where  a  witness  makes  a  mistake  in  his  effort  to  distinguish  apurioua  from  genuine  sig- 
natuiea,  and  he  doea  not  acknowledge  bia  error,  it  may  be  shown  by  other  testimony. 
The  test  sought  to  be  applied  in  this  oaae  was  one  of  the  most  practical  and  conclnuTe 
that  can  be  empkiyed  to  determine  whether  the  witneaa  ia  really  an  expert  or  not.  :. 
bears  not  only  upon  his  competency  to  express  an  opinion,  bnt  upon  the  value  of  bit 
opinion  when  expressed.  .  .  .  The  good  sense  of  the  trial  judge  will  confine  it  within 
proper  bounds,  and  prevent  an  unnecessary  consumption  of  time.  It  is  better  to  take  a 
little  time  to  see  whether  the  opinion  of  the  witness  is  worth  anything,  rather  than  to 
hazard  life,  liberty,  or  property  upon  an  opinion  that  is  worth  nothing.  The  evils  and 
injustice  arising  £rom  the  use  and  abuse  of  opinion  evideuoe  in  relation  to  handwriting 
are  so  grave  that  we  feel  compiled  to  depart  from  our  own  precedents  to  some  extent, 
and  to  eatabliah  further  aafeguarda  for  the  protection  of  the  public  As  the  hostility  of 
witnesaee  to  a  party  may  be  shown  as  an  independent  fact,  although  it  protracts  the  trial 
by  introducing  a  new  issue,  so,  as  we  think,  the  incompetency  of  a  professed  expert  may 
be  shown  in  the  same  >ay  and  for  the  same  reason ;  that  is,  because  it  demonstrates  that 
testimony,  otherwise  perauaaiva,  cannot  he  relied  upon." 

The  decisions  are  in  a  hopeless  state  of  confusion,  and  represent  every  vari- 
ety of  rule,  from  complete  prohibition  to  entire  freedom  of  use ;  nor  is  there 
usually  any  attempt  to  reason  out  the  result  on  principle.' 

A.U.kO.  (Ir.)  807,  Peimefather,  C.  J. ;  1842, 
R.  V.  Caldwell,  ib.  S24,  Perrin,  J.,  auiI  Bich- 
aidt,  B. ;  in  the  latter  case  the  Court  went 
slightly  farther  in  allowing  the  disureditiuf; 
qneitions ;  Mr.  Keatinge  showed  the  prune- 
cntriz,  after  she  had  denied  the  genninenen  of 
four  letters  alleged  to  have  been  written  to  her 
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*  Sngland  and  IrtUmd:  In  two  Irish  eases 
it  waa  held  that  the  witneaa  could  not  be  im- 
peached by  ahewing  to  her  other  docnmenta, 
not  in  the  ease,  aad  gettisg  her  to  make  ooa- 
trary  admiasioni,  the  resKin  being  that  by  allow- 
ing it  there  would  lesolt  indirectly  a  eompariaon 
of  spscimens  by  the  joiy :  IStl,  B.  *.  Murphy, 
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if  the  MaOut,  two  cthmr  Uttm  (not  in  the 
eue),  wUeh  the  admittod  to  be  in  her  ow« 
•riti'W:,"'.  thM  Mliri  b«.  W„  no  th^U^ 
wriduc  in  1^  Irttm  •b.  lud  »dniitt«l  lik« 

iiniliritjr  bttWMa  tb*  woida  "mj  de«i«rt"i 
Tk«  iritnaw  airt  Mid  tben  wh  "  no  dmilwit*  " 

"•  gmt  HB^ty  ;  tW«  ooniw  of  ewain.. 
ti<n  WM  o^gtetwl  to ;  Mr.  Kaatinae  •nmedT^I 
ton,,  right  to  do  thi..  H.rm.2![:/&i„i 
them  u  Teiy  importut  for  the  juiy.  She  W3 
Int  there  itm  i.o  limiUritT,  l^ow  .  ™t 
•taiffriVi  •>»,"»y  «*  obl&d  to  go  oH, 
«amit  the  four  letten  to  be  her  handwriting"  • 
A.  Cnrt  «.d«l  by  ellowing  the  qu^Sow  i  to' 

rt.  not  re«i  dond.  end  tliu.  the  indirect  eff«t 
ef  «  comparifon  of  the  docnments  before^ 
faiy  wu  PWTMted.    In  Eiigland,  in  Oriffltor 


i-j 


6M.  BlT^lfr'S??'/"™'*  ••  Wade,   84  £ 

fc.  thJS?^    ** '  **"•  ejclnaion  of  a  qneatlon  aa 
^^«.T^  «««„Uanc  than  the  Swt^ 

M  -'S-a'ti"«.?ot&W„T':a^ 
•*"J';?^.  ."•  "deeeinng  the  mbda  of  honot 


deeliaed  to  allow  the  taating  of  the  ounoiins  i».»"~'"7v~.  ,-~»i.iin{  me  muoa  of  bonert 
witn««. by-king thdropSionaaMffi  SrLiiSf  J?'**^'*"""  ""IfhowedThrt 
■wnatans  not  in  the  ca...  *,  „  to  diow  thX  PdSK^  fc^^***"/?"  '^  «>«> « ''o'K'rr 
dii«grBement  and  hence  qntmatworthinea.  the  ftSTi  S*  **  "l"*'.  "'  •»»"«»*  "nM  ") ;  IM? 
mwo  for  rejection  being  that  in  effMt  «.,h  U^  *■  ""i?"*.  !♦  Me.  482.  am*^  fallowini 
toting  intjodnce.  the  geSnU^faciS^S^neS^;'^  ^Ura  »^**°°k'''  ""dwri'titS^UST^ 
proof  <rf  ipecimena  prohiUtod  by  Doe  p  Newton  StI  W  P"**?  "■"*•  ""»•  »»d  Swn  rabmitt^ 
U,  1 2000) :  bat  a  cont^J'J^J':  ?.TH»     »°  2b™^M"  "^'^  "I^cimana.  and  de"yi^ 

or  alBnning  the  mnnineneta  of  those  of  wl^f 
the  witnea.  had  alrm«l  or3.«5-i"?S*-  1_''J^>'' 


I«2l  t  anSiTr^*' .    '"""  oy  uo*  P.  Newton 
'^  Irr'J     .*  •  «""»«"7  position  had  al- 

Honner,  2  Moo.  «  Bob.  088.  the  Court  of  ^x 
ehqoer  refnwd  to  follow  QiiffitH  ».  Iverr  nnH 
when  a  witne...  who  testiiUd  Aat  th^SfendU 
uts  si^atnrs  waa  always  written  <'R  W 
Honner,  wis  shown  a  docnment  signed  "  BobI 
If  Honner  "and  admitted  it  to  be^Sie.  tW 

^i^lv.^}*  '^f^  •totementj   the  Coort 

W  '^'5^"  "rr*  tlwg'nnlneneiwaa  adSr 
ted,  thfl  colUteial-iiaiM  ililll<H.u.  jij  -Tl~r" 


™ -.Hi    Vi        !y  ""  •■"•  ™  Wnnineneaa 

S^.  twk""_*^'""'  "*•  n»««r  merely  to 
•Iiojr  that  the  witnesaea  ooold  not  a«r^ 

^,««  Cj-not  test  ty  specim/n.) ;  18m!5^,U 
Hifl  Bank  p.  Allen,  100  id.  478  Maifa^ 
««  (plaintiff  «,i„g  fer  «,^VSd  ont  bj  hta 
bttk  on  forged  checkiL  riloweS  tobe  aSed^aa  a 

test,  to  point  oat  th*  titM^^  « *?.__"  ■".  ■ 

IMl,  Neal  p.  Neal 


tihe  Witn«.\.H  .SrS*"*^  "^  *'■«»  of  wMch 

3Sk^«.  MciS'toT,  n"*!^'  ;a"i.i« 


irf;xcori;to»Ti;rffisr.udrt^':  t^^^ '«>•«-•  >..-  .«. 


expwta  denying  the  disputed  writing'a  aenntoe. 
2Sd  Si  •%  ^*  "I  ti»  apecimelSf  Xi?Sl 

El?^SSd*-g.n^.;'^„tt'r^o 


tB"*  to  another  document,  alnady  in  tho^ 
fcroompauon) ;  1889.  l>Ter ,.  Ti.  MCotJT 
a»  (cannot  teat  br  asUn*  «n  ^^iLr    ?""' 

•itn«^  who  denies  his  signataw  to  a^*h! 
juhuiuting  to  him  otherVpSm,i.\"'^„^ 

•n  « J-  ^"''*""'  '  ■•^<""  t«ting  by  aSani 
M  opinion  as  to  other  signaturaa)  ■  1««7 
*«ey  B.  Farmaia*  Bank  IMM  So'/  "l 
t«t  by  asking^  w^  topiA  J^iSSrl 
•ignstan.8  from  othoi.ri8aa  Vh™^.  -■^. /I* 
'M  In.l.  m,  2  N  S.'  8«Jb"Z:/-ti^h 
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.fc™-i__  riTl'  .  ;  "  ""nonnration  of  errar  br 
Za!!?  ,if.**S^P*''»«°»  «»  wrong  waTS- 
wlhfL  ;  ^'".3'"*  "VW/  toating  an  ezMrt 
^he?t?^*^"^-£ 

B.^-  ^^   "ignatorta,  iWWddw);   187i 
BrowTi  p.  Chanoweth,  61  Tex.  477  (litin.  i 

were  npon  donnmento  already  io  the  caaai 
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OPINION  BULE. 


[Chap.  LXVIII 


8.  *««yii 

S  2016.  Wh«ttw  aUtwabte  k  all;  aad,  if  ao,  for  what  OUasM  of  Wrltlnc*. 
The  decisioM  and  the  statntea  lepnaent  a  gnat  variety  of  rules ;  and  even 
within  the  same  jarisdiotion  there  ia  often  obaonritj  and  inoonsistenoy.  The 
typea  of  possible  rales  have  already  been  summarixed  (ante,  §  2000);  the 
rale  in  each  jnrisdiction  is  either  one  of  those  there  stated  or  else  some  quali- 
fied variety  of  one  of  the  chief  forms.* 


*  The  rnliiigi  cited  mUt,  |  9006,  for  espwt 
me  of  ipMioMW,  ihoaM  alio  tw  oompand,  m 
■oimtimM  inplying  Maatbing  upon  ilM  mm- 
ant  lal^t ;  die  aUtntaa  eoTerinff  botih  attUaeU 
hare  been  placed  here,  to  aToid  lepatinoo  : 
Knolanv  :  the  Engliah  rale  ia  now  lattled  \n 
atatnta  (tbie  oowmon-law  rale  haa  bean  eianined 
anU,  1 1994) :  1864,  Common  Law  Prooednre 
Act,  17  *  18  Viet.  o.  IM,  |  87  ("Compariaon 
of  a  disV'twl  writing  witli  any  writing  proved 
to  the  wtialiMstion  of  the  Jadm  to  be  gennina 
ahall  be  permitted  to  be  made  by  witneaaaa; 
and  each  writinga,  and  the  eridence  of  witneaaaa 
reapeoting  the  aame,  may  be  aubmitted  to  the 
Court  and  ji^y  aa  aridence  of  the  gennineneaa, 
or  otherwuA,  of  tha  writing  in  diapate" ;  thia 
waa  eonSned  by  ik  1 104,  to  eoorte  of  eiTil 
jnriadiction  in  Kogland;  bnt  extended  by  St. 
180S,  38  *39  Vict.  o.  18,  H  1.  8,  to  criminal 
eoartt ) ;  it  ibilowa  under  thia  aUtnta  that  it  fa 
immaterial  whether  the  docnmenta  ar«  already 
in  the  oaae  or  not :  1858,  Birdi  «.  Bidgway, 
1  r.  4  F.  170,  Pollock,  C.  a,  conaulting  the 
other  jndgaa ;  1800,  Creiawell  ».  Jaekaon,  2  id. 
34,  Pollock,  C.  B. ;  1864,  Craaawell  v.  Jaekaon, 
4  id.  1,  S  (as  bearing  on  tha  anthentidty  of  dia- 
putad  codictla,  docnmenta  in  the  handwriting  of 
the  sappoeed  forger  were  reoaiTed)  s  I80fi,  Cor- 
bett  V.  Kilminater,  ib.  490,  Martin,  B.  (where 
the  witneaa  wrote  the  CTidential  writing  while 
in  the  box).  Tlia  following  ia  perbapa  errone- 
ona ;  compare  1 3011  par.  (S),  amU:  1808,  Arbon 
*.  Fuaaall,  S  F.  *  F.  153  (where  the  diapotad 
docament  ia  loat,  compariaon  of  ipadmena  can- 
not be  reaorted  to). 

Cakada  :  Dom.  Grim.  Code  1893, 1 698  (like 
Sng.  St  1864,  c  186,  I  87) ;  B.  C.  Ber.  8t 
1807,  c  71,  I  46  (like  Enx-  St  1854,  c.  135, 
1 87) ;  JV^.  Br.  ConaoL  St.  1877.  c.  40,  i  84  (like 
Ing.  St.  1854,  c  186,  1 87) ;  1880,  B.  «>.  Tower, 
80  N.  Br.  168,  806,  119  (B.*a  aignatnre  of  an 
invoice,  held  proTabta  by  a  compariaon  with  hia 
eignatnT*  on  a  bill  of  exchange  aa  prior  indoraar 
to  the  defendant,  the  defendant'a  indoraement 
being  an  admiaiion  of  genaineneaa ;  Weldon,  J., 
diaaO ;  1888,  Vya  v.  Alexander,  38  id.  89,  94 
(jury  entitled  to  aee  aignatnrea  of  the  defendant 
written  rinoe  litigation  begnn,  the  drfendant 
baring  teetiSed,  when  ahown  them,  that  he  had 
not  changed  hia  aignatnra) ;  1889,  Alexander  t. 
Vye,  16  Can.  Sup.  601  (foregoing  eaaa  aarmed) ; 
1890,  Halifax  fflcg.  Co.  a.  Smith,  39  id.  468, 
478,  476,  481,  485  ((sompariaon  by  a  layman 
with  a  genoine  document  not  prMoced,  held 
not  improper,  t^e  witneaa  being  otherwiae  qnal- 
ified  tnroogh  boaineai  tranaactiona ;   opiniona 


ebaenre) ;  Ntt^.  CoaaoL  St  1892,  o  r,7,  i  jm 
(like  Eng.  St  1854.  o.  186,  |  27) ;  AT.  ^.  kV,. 
St  1900,  c  16MS3  (like  Kaa.  "^t.  1854,  c.  va 
I  87) ;  1897,  B.  ».  Dixon,  89  N .  462  (thi*at- 
ening  letter ;  another  letter  coacuiiej  f^'nuinr, 
allowed  to  be  need  by  the  Jury,  nmler  th«  atat- 
gte;  two  jodgea  maa.  on  various  KKiuiids)' 
OiU.  B«T.  St  1897,  c.  78.  1 65  (lik^  t.»g.  St. 
1864,  c.  185k  i  87) ;  1M8,  Thompson  v.  Tlionip. 
aoB,  4  Ont  L.  B.  448  (under  the  statute,  judo's 
or  jnry  may  make  eompariaon  nven  tiiough  no 
expert  haa  done  ao) ;  A  B.  I.  St.  1889,  e.  9, 
f  80  (like  Sag.  St  1864.  c.  126.  {  27). 

UMrrso  Stath  :  Maiama :  A  long  linr  of 
prrcedenta  adopta-  the  rale  that  dociiniento  oth- 
enriaa  in  tha  caae,  and  thoae  only,  mav  be  iianl : 
1841.  LiUle  V.  Beailey,  3  Ala.  703 ;  1843.  Sute 
«.  OiTeni,  5  id.  764 ;  1863,  Crist  v.  State,  21  id. 
146 ;  1867,  Uahop  v.  Stete,  80  id.  41 ;  1868, 
Kirkaey  «.  Kiriuay,  41  id.  6S6 :  1877,  Bestor  r. 
Boberta,  68  id.  SSS ;  1878,  Williams  r.  Sute, 
61  id.  89 ;  1887,  Snider  r.  Barka,  84  id.  M, 
4  So.  836,  nerertbeleea  the  followinx  occurs : 
1883,  Hoon'a  Adm'r  «.  Crowder,  72  id.  88 
(apparendy  confining  the  nae  of  writitifp  in 
the  caae  to  thoaa  "of  nuquettioDeil  genuine- 
neaa") ;  Att»ua$:  The  rule  of  do(minents  oth- 
erwiae in  the  caae  ia  adopted:  1877,  Miller  r. 
Jonea,  88  Ark.  84S ;  Cali/bmia:  C.  C.  F.  u;2, 
1 1870,  par.  9  (evidence  may  be  gireii  of  "tbe 
opiniui  til  a  witneaa  reapecting  tlie  identity  or 
handwriting  of  a  j/eraon.  whrn  he  has  knowl- 
edge of  tite  peraoa  or  handwriting ;  \ik  ojiinion 
on  a  qneation  of  acienee,  art  or  treilo,  wlien  he 
Uakilledtheiain'');  1 1944  ("  Evidence  resiiect- 
iag  ittt  handwritiag  may  also  be  given  bjr  t 
comparison  made  by  the  witneae  or  by  the  jury, 
with  writinga  admitted  or  treated  as  genuine  by 
tha  party  againat  whom  the  evidence  is  offetcd, 
or  proved  to  be  gennine  to  the  satisfaction  of 
the  jndfB"):  1900,  People  r.  Storke,  -  Cal. 
—  ,  67  N.  E.  1090  (libel ;  letters  admitted  to 
be  G.'a,  ahown  to  an  export  for  the  defendant  as 
evidence  that  G.  and  not  the  defendant  wrote 
the  libel,  were  required  to  be  shown  also  to  the 
jnry) ;  CMorado:  Bt  1898.  p.  264,  §  1  ("Com- 
parison of  a  diapnted  writing,  witli  any  writing 
proved  to  the  aatiafaction  of  the  Court  to  be 
genuine,  shall  be  permitted  to  be  made  by  wit- 
neaaaa in  all  triala  and  proceedings,  and  the 
aridence  of  witneeeea  respecting  the  same  may 
ba  aobmitted  to  tha  Conrt  and  jury  as  evidence 
of  the  gennineneaa  or  otherwise  or  the  writing 
in  diapnta  ") ;  1880,  Wither  r.  Eicholte,  S  Colo. 
840,  348  (compariaon  allowed  for  a  plea  veri- 
fied by  aflldavit  and  for  an  affidavit  of  meriti, 
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IkMt  i»pm  billet  "ia  tk« 

HaitittM  to  daewBMti  thmir  in  th*  amZ 
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RBIBIWII  W  MUMUIUMW  ■UM 

nonJ  fMaiM);   CWmiMi 

kiTwr  »;  PlokMB.  4  D.  C.  App.  198,'aH'siO 


MmitM  to  fan  graniiM :  1870.  CImiim  ■  nr..!i 

b«t  later  rallugi  i»em  to  bt  utUMU^  wStl 
tap."*  f^th"  ••'"^y  «»  «>•  «»  or  Idrntttld 

Ind.  App.  m,  41  N.  «.    4U0  fwhe^h«l 
toff  idiiilttad  g.nain«  01U7  if  Sv,.dy  Vth. 

jt^r^'-a  MtrLr4„??8vi^ 

1M7.  Suto  .^Iktaf  rfS.  "28-84  n"w' 
AompirMi  with  lignttara   to   a  note)-    18fl<l 

W^U^bJ^STI'I*  "•  ~".  si' N''w: 
B7  *  W 'i^f  '•  '■'rtngtoD.  M  id.  6/3,  «7», 

wo  word     proTed.    tod  nieeify  ng  the  imnroner 

SI;      Lu*  "^  documenU  b  permitted  when 

«^n?Jl*"w  '."k**,"  ""^  ""y  •"  "dmitted  toS 
nnniiM ;  bat  the  Ititer  euei  oIm  admit  nrl»^ 

^nn.e„te:  1878.  MaoomberrsAt^^lo'^:^ 
mi  Holmbow  ».  Johimon,  45  i      I»7.  28  ftc 

SJIwmS  .    u  '"  (•P^'wena  "miJ,t  either 
proTed  to  bo  gennino");  Xmtuttw-  At  fiiit 

th.-  .1  "•.^P"'".  1  D«na  180;  bnt  it  wa^ 
^  .^H '^  f"  docnmenta  otherwiee  in  Thi 

«  """L"*  McAlllrtor,  7  B.  Monr.  270-   IMK 

ifr  .<  '•  */•*'  ("■  •"J^  proceeding  what- 
Xrha,LlTi«„'.1:?P"*'  "  *"  r  «»n«in?nei  of 
of  auSh^^n*  ^k'  '•J*"'  •?••"  hMdwriting, 
^u*?"?  P***""'  .*^»nKh  Hot  in  the  eaae  for  aiiy 

^lL.'"''i"!i'   '"*  •"«•>  writinga,  and  the 


(l»P"»  "JiJ^y  oihwwiai  i^  tfio'  eanai  ^  ~ 
■MKitf.'  Any  ooeaoMBta  may  ba  naad  »iii/.k 

<D  the  drenlta,  aad  apMOTing  State  r.BmneoB^ 

diftrent  point;  imt  StatSi  ».  HittletoB.  1701 
iK  SOS,  deeidai  what  the  former  owe  iTaidd  to 
djdde);  1889,  TyUj  ,.  IWd.  sTcoUn^Sa'^ 
Ma<mr,.-  Un  1881,  e.  886  (Uka  the  Ingliah 
mtnte) ;  Fbnda :  Ker,  St.  1892.  IllM 
("Co.n,«iri»a  of  a  dlapat*!  wrW^wfth  any 
writing  prored  to  tha  aatiafaotion  o?  the  jnd« 
to  be  g-nuine  aball  bapermitted  to  be  maSe  fij 

oc  witneeaea  rtapeettng  tha  aanie,  inar  b*  mK 
jrittoi  to  the  iS,r^U,  the  oiirt  taW  S  a 
tri.1  bjr  the  Coart,  aa  erideDoe  of  tha  genniL^ 
Mi,  or  otherwiM,  of  the  writing  in  diawto^ 

*°^'  '?\™i'jl **»««'»*« c^WwiiTin tie' 
eaMwa.0  at  fint  adopted:  1854,  Doav.  Boa.  160^ 
MJ;  1866,  BoggnaVStato,  84  M.  i^Vm^. 
hot  theCotl.  hSrino.  theTaail^liAid'dife^t 

^{  ^'J'^i'^i."*'  (''OtheTwE 
mf^  rrMknowIedged  to  be  genuine,  may  To 
•imitted  in  eridenee  for  the  Mrpoaea^  TLm- 
pwuon  by  the  jnrr.  Such  oSwwJw  wmS. 
•b»  inteBd«l  toj.  lBtrod«o«l,  ahaU  S^ 

M(Vjciroeni  gmniaoneaa  mnat  bo  proTed)! 
18*8,  Azaon  *.  Belt,  lOS  id.  678  80  8ll6»i 
(Pl^  filed  by  dritodant  to  ."ther  l£  ."JJ 
b«nnK.|.«n.tnr.;  not  «In,ittod.  heciull'oi 
•howB  to  have  been  aabmitted  to  defendant  h«- 
fonitnal  ;  ffawaH:  CStII  Uwa  1897  lliM 
m  Eng.  St  1854);  /dWb^iM?.  •bI"? 

f  S008) ;  mnou:  Ilia  nae  of  apeeimena  bytbe 

w*  b.  m«,I,  by  con,paH«,n  with  o^Zai^^ 
Sr^l.  f^  '?'"^!  i  "°  withority  cited) ;  t^n 
tterale  of  uaing  "docnmenta  oAerwiae  in  the 
ew  wa,  adopted:  1872,  Brohaton  ^  &hUI 
Ml  ^'  biit  thereafter  enwed  nn^^idnty ': 
IWNiiii^ble  1/ admitted  genSne  and  oftwl 

»f^«7  Hi.  640.  646,  47  K.  E.  867  (pape™ 

pwpwIyineTidenee  in  tha  caa^"  allowadto  ^hiri. '""""'  '""PK"  "<>«  »»  tbe  eaae  for  ai'n 

U  conri<fered  by  the  chanoelloTdHM  So^  ^    pnrpoae,  may  be  introduced  for  the  pi ir 

*«  f-  Chill)  (  oomnaro  Se  cfteS  S  ST  in  5!?'".'^"  ''J  *'»"-«•  »««»  *"•  wri[ 
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m 


■nbmittod  to  the  Oooii  or  jn^  •»  tTU«o«  ojm- 
ctrning  the  g«nuiii«w«  of  tfco  wriUnf  ta  dl^ 
pat. ;  \ioriM  that  (1)  th.  »»»»«^ J^  •«* 
Vriti»«  diMI)«  PW»«M».t»>«  ••tWi«»'^,»f 
the  judm,  bv  other  than  ootnioB  aTideno* ;  (S)  it 
mart  hfptoVed.  to  tbo  m&bction  of  the  Jodge, 
that  they  wore  written  hefow  mt  oontrpTetmr 
ttoee  M  to  the  genaineneie  of  tho  wnnng  m 
ditpnte,  and  that  no  fraud  WM  pnetieed  in 
their  «.leotioii :  (8)  a  par^  piopoilBg  to  intro- 
dace  ineh  writingi  moat  pr*  reaamaUa  notieo 
of  hU  intantioD  to  tho  oppoaiu  i«rty  or  hU 
attomey,  with  icatonable  oi^ortanity  to  ei^m- 
ine  them  befoi*  the  oommenoement  of  the  trial ; 
U)  the  Jadge  may  limit  the  namber  of  each 
wAtingi ;  (6)  an  error  of  the  jodge  aball  ba  enb- 
Jeet  to  wTieion  and  correction  in  the  nm  man- 
ner aa  if  the  error  had  been  eommitted  by  tha 
Court");  1897,  Froman  ».  Com.,   -  Ky.   -. 
43  S.  W.  738  (an  affldaTit  certiflwi  by  a  lawful 
officer,  held  properly  need) ;   18W,  Bogard  ». 
Johontone,    —  M.    — ,  68  8.  W.  861  (epecimena 
excluded  becauae  of  no  notieo  under  the  aUt- 
ute) ;  1908,  Birchett  ».  Bank,   —  id.    — ,  «7 
8.  W.  871  (notice  held  safflcient,  on  the  facta) ; 
Louisiana :  Oomp«iaon  waa  allowed  bjr  the  Bi»t 
Code:   1812,  Saur*  ».  Dawaon,  S  Itart.  m 
MnM* :  1885,  Vlicque  ».  U  Branehe,  »  La.  6«0, 
662.  miM* ;  the  modem  aUtutea  are  aa  foHowa : 
KeV.  Cir.  C.   1888,  |  2246  ("If  the  party  [to 
a  prirate  act]  dlaarow  the  aignature.  or  the 
heirs  or  other  repreaentati»«a  declare  that  tlfcy 
do  not  know  it,  it  muat  bo  proved  by  witnewea 
or  comporiiion,  aa  in  other  caan  ") ;  C  Pr.  1894, 
I  325  (signatura  of  priTato  act  drnied  muat  be 
proved  "either  by  witneeaea  who  have  seen  the 
defendant  ^  tho  act,  or  who  decUra  that  they 
know  it  to  be  hU  aigoatnre  becauae  they  have 
fraaaently  aeea  him  write  and  aign  hia  name. 
Bttt  the  proof  by  witneaasa  ahall  not  exclude  the 
proof  ht  experta  or  by  a  oompariaon  of  the  writ- 
ins,  aa  eatoblished  by  tha  Civil  Code  ") ;  applied 
inthe  following:    18««,  McDooongh'a  Succea- 
aion,  18  La.  An?  419,  446.  448 ;  18«9,  Huddlaa- 
ton  ».   Coyle,  21    id.    148;    1869,   l^onard  a 
SacceMion,  ib.  628 ;  1871,  State  a.  Friti,  28  id. 
66  (the  jury  may  be  given  dncnmenta  otherwiae 
in  the  eaaa  and  proved  genuine) ;  1902,  State  ». 
Batson,  108  U.  479,  82  So.  478  (docunwnta 
"otherwiae  irrelevant  and  which  have  not  been 
admitted  in  evidence,"  held  not  raoeivabte  in 
criminal  ca«» ;  C.  P.  |  826.  and  C.  0.  f  22«, 
do  not  apply  to  criminal  eaaea):  uaint:  Tlio 
jury  may  nie  any  docnmenta  admitted  or  proved 
to  be  genoine:  1868,  Chandler  v.  LeBarron,  46 
Me.  584 ;  1860,  Wooilman  «.  Dana,  62  id.  18 ; 
1888,  Stote  ».  Thompaon,  80  id.  194 ;  Uar})- 
land:  Compariaon  by  the  jury  waa  at  Brat  ex- 
cluded entirely:  1878,  Tome  ».  K.  Co.,  89  Md. 
93  (here  the  atandard-aignataroa  were  preaented 
in  photographic  enlaroement ;  but  the  deeiaion 
wai  put  on  the  generaTprincipla) ;  but  it  ia  now 
allowed  by  atatuto :  Pub.  Oen.  L.  1888,  Art.  86, 
I  6  (like  the  Engliah  atatuto) ;  MamadumtU: 
The  jury  may  obtain  a  atandard  from  any  docn- 
menta either  proved  or  admitted  to  be  genuine ; 
it  may  be  added  that  the  rule  in  thia  jnriadic- 
tion  beet  repreaento  the  earlv  tradition  continu- 
ing tha  Eng^  uaaga  of  tha  Uat  oentuiy ;  the 


aignaenta  aad  doabto  niaad  in  Doe  r.  Sacker. 
■Mta,  whieh  left  ao  Mttaeabla  an  imprcMlun  nu 
the  deciaiaaa  in  moat  other  inriidictioD«,  nrvw 
afteted  tha  rsaalt  thua  early  reachnl  in  tliU 
Btete!  1818,  HaU  *.  Huaa,  10  Maia.  89,  U\\, 
Homer  t.  WaUia,  11  id.  812 ;  1820,  Salom  BabIi 
*.  OUmeeatar  Bank,  17  id.  626 ;  1836,  Moody  t. 
Rowetl,  17  Pick.  490  (Shaw,  C.  J.);  \m, 
Biehardaon  ».  Xawoomb,  21  id.  317;  mg, 
Cora.  *.  laatnan,  1  Cnah.  217 ;  the  further 
dadsiaBa,  dealing  with  the  proper  node  of 
proving  geauinaneaa,  are  noted  pod,  |  •avui ; 
MieKitim;  Tha  Jory  may  examine  only  <incn- 
menta  otherwiae  in  the  eaae :  1866,  Vinton  v. 
Pack,  14  Mieb.  287;  1874.  Van  Sickle  r.  lV>,.le, 
29  id.  84 :  1878,  roatar'a  Will,  84  nl.  26 ;  1879, 
Fiiat  Nul  Bank  a.  Bobart,  41  id.  711,  3  N.  W. 
190 ;  1887,  People  a.  Parker,  67  iJ.  222,  224, 
84  If.  W.  720;  and  it  would  alto  m-ein  that 
their  gennineneoa  muat  eleariy  amiear  hefort 
eompariion  ean  ba  allowed  :  1874,  Vrn  Sickle  r. 
People,  29  id.  06  (where  mere  poMeiiKion  ana 
owneiahip  of  a  diary  waa  held  not  intiicient  to 
eatobliah  the  defeudant'a  authorship);  Minnt- 
mta:  Tha  jury  may  examine  docnmenti  already 
in  the  caae,  and  documents  not  otherwine  in 
the  eaae  but  admitted  genuine:  1886,  Morri- 
eon  •.  Portor,  86  Minn.  425,  29  N.  W.  64 ; 
Mimimifii:  Tha  jury  may  examine  documenu 
otherwise  in  tha  case,  and  documents  not  other- 
wiae in  the  oaae  but  admitted  genuine:  1874, 
WilaoB  r.  Beauehamp,  60  Miss.  82 ;  1876,  Oe.r- 
vin  ».  State,  62  id.  209  (addini;  "or  proved 

ggnnina  ") ;  MiMOwri:  Here  the  jury,  ss  at  lint 
eld,  might  compare  documents  otherwise  in  the 
eaae,  if  admittaa  genuine,  and  documents  not 
otherwise  in  the  case,  but  admitted  grnnine,  — 
in   abort,  any  docnmenta   admitted  genuine: 
1870,  State  V.  Scott,  46  Mo.  804,  »emhU  (addinn 
to  the  first  daoa  "  or  clearly  proved  genuine ") ; 
1878,  State  V.  Clinton,  67  id.  385  (following 
Qnenleaf,  Evidence,  |  581) ;  1884,  Springer  *. 
Hall,  88  id.  807  ;  1880,  State  v.  Tomi.kins,  71 
id.  616 ;  but  tha  effact  appeared,  in  the  enra- 
ing  Tulinga,  of  tha  misnnaerstanding  of  State  r, 
Clinton  shown  in  Boae  «.  Bank,  mentioned  atit, 
1 1008,  under  Miaaouri,  and  new  and  uncertain 
fimito  wen  for  a  while  declared :  1893,  SUte  1. 
MintoB,  116  id.  605,  014.  22  S.  W.  808  (only 
when  conceded  genuine  or  otherwise  in  the 
caae) ;  1896,  State  v.  Thompaon,  132  id.  801, 
84  S.  W.  81  (same) ;  1896,  Ueer  ■;.  M.  L.  It  H. 
Co.,  184  id.  85,  84  S.  W.  1089  (only  docnmeBta 
admitted  genuine  and  tn  the  case) ;  finally  a 
atatnte  came  to  Milarge  and  settle  the  rule: 
St  1896,  p.  284,  Bev.  St.  1899,  $  4679  (like 
N.  Y.  St.  1880,  c.  86,  omitting  "  in  all  trials 
and  proceedings  ") ;  1898,  State  v.  Ooddard,  146 
Mo.  177,  48  S.  W.  82  (under  the  statute  ;  ohecki 
aaid  to  be  payable  by  deceasrd's  wife  to  defend- 
ant ;  defendant  allowed  to  offer,  in  proving  them 
forgeriea,  other  writinga  of  deceased) ;  M<mta»a: 
C.  C.  P;  1896,  I  8146,  par.  9  (like  C«l.  C.  C.  P. 
i  1870) ;  i  82S6  (like  id.  %  1944) ;  1897,  Baiter 
«.  Hamilton,  20  Mont  827,  61  Pac.  265  (oUtute 
applied  to  evidanee  offered  after  its  enactment 
on  the  trial  of  a  auit  begun  before) ;  A'<*rB.i<i. 
The  joiy  might  examine  any  docnmenta  ad- 
mitted or  proved  to  bo  genuine:  1881,  Hufff. 


H  mi-aorn    oompabison  op  whitings  j  by  the  juby. 


vim  11  ITibr.  Ml,  •  H.  W.  S48 :  bat  li* 
itatatitlMfelfowiMt  HovWoabaade:  Com? 

wMfwrnjit  idim  by  oomiiMii«M2ldrby 
"»**•  or  bjr J*.  Jwy,  irttrwriUBgroTuii 
MM  pmM  wUeh  wt  pwal  to  bi  miniM  "1 1 


■wbr  th«  itatuto  Um  writiogi 

te  tka  CM*:   U*!!  Onid  Tj«^ 


aMd  not 


Buktag  Oow  «.  flhoNMkMr,  11  Nobr.  1S4.  47 
».  W.  IM,  mmN>  (■pMoring  Haff  ».  Hint)' 

41tl  M  R.  W.  not,  «mM*;  IMfl,  ««  H.fi 
Bnk  ..  Omoo.  M  id.  763,  StV.  W.  m- 
M»  AiuMUrt;  Hon  Um  pmlUr  nU  flnt 
«MiW  tbst  wJMN  tb*  mdmeiit  mn  diwdy 
b  tk*  OM  aiid  odadtW  nnain*.  compuboi 
m  naoMditioDdlr  tUowad;  but  wbwo  tb* 
■Kwenf  wtn  olMNd  (nt  tbe  nMeU  mnioM. 
tkn  mntt  Bnt  bo  tortiiiiony  ftaJTo^  m 
>no«ioir  tb*  bud  :  lUi,  Rowmui  *.  Suibora 
U  N.  R.  110,  faitMpNting  If  Ten  o.  Tmmd  S 
a.  it  (in  wUeh  it  1^  IMA  elir  wbotbTSd: 

T?..lR*  Kr****  *  "^  "*W«  oDly  ilion 
admitted  by  tbo  oupoaant);   ISM,  BM   v 

hn,46aS0S;  bat  kt«r  tbe ia«Ibdi  itatoU)^ 
nd.  «.  judWdl,  labrtitat*!  tS,  tbiSo^ 
«kj  proof  of  tbo  tmaiaoooM  boing  for  tb«  jary  • 
MS,  SUto  >.  HMtinn  M  id,  4«y ;  l«77,  & 
W«k»o.  M  id.  I»f7  IMS,  UniTonityonur 

kU  down  in  tfio  Sng^  rtotnte,  odoptedMo 
molt  of  eommon-lair  prindpln  and  mo  oodoo- 
ottCBco  of  tb*  conflict  of  prior  mUnin  in  tbii 
dute;  qiiot«i  004.,  |  JOOOJl ;  Am  Ji^,.  Tb, 
jWT  ■nwkt  not  eompora  tny.  opcciniouo :  1849 
V«t »  State,  IS  W.'j.  L.  341 73 tt.  ewrtl 
«at  of  tbe  atatute :  Gen.  St  18M,  ErideiJoL 
|1».  leoMcted  in  St  1900.  e.  160,  |aO  (Koglbb 
fcrmi  with  tbe  added  proibo  tl^t  adnsZma 

ofcnd  by  a  p.^  to  diaproTo  the  genniS«e«  of 
kit  haod  murtbe  abown  "  to  baTThMn  written 
Wow  any  ditpaU  aroM  m  to  the  miaineneaa  of 
2L"*!?,'2'V*  *??^  '»  oontiSreny  ") ;  ap- 
m:  1871  Mntud  Ken.  Life  loa.  Co. «,  BrorT 
fcj.  J.  Bq.  aOl ;  ytw  rorik:  ComporSmrf 
•P^ni  WM  at  Brat  onoondiMonaUy  excladi>d  : 
!S!'  i*'^  *•  ^•"  °'»««. »  John.  188,  $uM*  • 
IW^.J.ck««,  0.  Phillip., '»  Cow.  m  J  tthii 
ten  tn  aomo  eaaea  left  undeddad :  1801,  Wt- 
fi«U  K»ua  K«,t,  J.,  8  John.  Cm  214 ,  mi. 
0«ood  ».  Dewey,  IS  John.  SS»;  bat  in  Uter 

ht  th?!^™  r^"  *"  ^T^  *•  •»  -mployed 
l7th»  jury  for  doenmenta  otberwiae  in  the  or^  : 
1854,  Van  Wy<4  ».  Jlelntoah.  14  N   Y  4M 
l»i,  Duboi.  i  Baker,  SO T'ssr ;  187^  ^1 

l»mi».  78  ia.  MJ;  then  c«ne  an  enlanrinK 

t  H5(  Compariaon  of  •  diq>utad  writinfc  with 
JS '""?«  P~'«»  to  thrMtiaf^stioV^f  the 
Coort  to  h.jp,nnine.  ah.Il  be  permitted  to  be 
«»de  br  witoeaaea  in  all  triala  aVd  procoedinw! 
-dwell  wntlng.  and  the  eridenc.  Sf^JS 
WTjeting  the  «ino  nay  be  aabnitted  to  the 
GMrt  ana  juiy  M  eridaiee  of  tbe  gennineneaa; 
or  otherwue.  of  tbe  writing  in  diarate 'v  12 
^dment  of  1888 ;  earn.  For  the  C  eightln 
wid.!  then  "hwidwritingofMiypenone&imtl 
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2*^.  'i*'  *°  ^^  ■»**•  «»  •Ment«l  the  die- 
patad  iMtnuatat  or  writia&  ahaU  be  narmittod 
Md  •obmittwl  to  the  CwS  and  JMTta  11^ 

P«to«i  of  •«Uapated  writing  with  any  writing 
Pf*'*' •  •  •  ?>»*ll»nnino"r«>diredMMtonnd. 
bg  conrtruottoB  in  1884  (Ftek  •.  OallarfttSr,  98 
N.  V.  78)  whm  tb.  Court  wfgawi  tbadmit 
jMuin.  .i»cimena  of  the  all.g«lfoi«r T . 

MfeI!2I??9  ♦'!?J1'?H"«"  *•"  "W*  ^"• 
ingiaaa.  and  (SI  tbo  atatnta  wm  made  to  beln  ail 

porreiw  imal  thinking  couM  hardiv  so  furth.r 
«.a  in  1888  (0.  888)  tlle  I^K^L  ob& 

aSftS  !5  2:"!?1?**  Court7Vrbeth.r  the  autS 
tioity  of  tbo  "diapatod  writing  "  of  tbb  atatut. 
moat  be  the  main  baae  of  the  caae  (m  a  w?11 

riS^M  iilir*  *'"*•  •"ihMtfcity  b  matZ 
rial,  oould  hardly  eauM  any  doabt.  aapecbllv  to 
paisona  not  Ignorant  of  the  bbto^  oftte  wb? 

to  raiM  the  point,  m  the  Court  decbiodltilf 

M  N.  B.  in    tbb  doubt  ft  tben  aetUed :  100? 

»«  (the  dbpoted  writing,  to  be  proved  bj 
•P«rf«n-.  BMd  not  be  a*mdn  do^mwt  Z 
w!l  Tf  '* "»»"»»  >•»  or  under  tbe  atatnto. 
1^.  ^  •*  JMTBly  M  oWdentbl  one ;  nnudUU 
in.  the  contrary  oWfe,  du*^  i„  p;,^  ^""^^J; 

^ )  •  JWS,  Pwpl.  o.  Truck.  170  id  MS.  M 
H.  E.  S81  (papeia  proTod  to  be  genuine,  allowed 

„  T'**.^?  ■""  •*•"  'orged  by  defendant)- 
uujSr  tbb  atototo,  it  mSTai^r  thw^S. 

ny  tbe  court,  not  merely  m   allesed   to   be 

™nn«*i  ^^  U^"'**  <^<*^i*'-  The  folIowiiS 
dlfflcnlt  to  detormine:  186S,  Outlaw  ».  HunSl 
*  '°.^>  .^W:  >M«.  Otry  r.  Hoyt.  8  Id  410 
mwM,  (e.clud«l  even  for^ocomit;  otherwC 
il  ^1^' '  ^'^  Stote  0.  Woodmir.  87  »U? 

ott^-  ^  ,{!'  ""^  <V''"T»^  *»'  doenmenta 
otherwbe  in  the  oaae  and  admitted  senuineV 

1888,  Fuller  ».  Fox.  101  id.  lao  7  R   v   ula. 
1801,  Tunatall  ,.  Cobb.  IM  id^'sso   U  a  E.' 
28(«clud«l  entirely,  foUoWtag  Powo."  Aew 
«*ta,  I  2008);  1902.  BaUlffT  StSft  fsT  w' 
.*^'/?.  ?L  *•  "'  (Tunatall  a.  Cobb  fallowed)  • 

here:  180^  Blle»  o.  Hall,  119  id.  406,  S6  8.  B: 
47  (a  dead  aaiJ  to  contain  an  emaure  or  a 
£l^^!IL"i!?"I^.  i'  iU  genuineneaa  b  in  baue, 
«1.W  ««.^r  *°  *^*  J^-'y-  *^  ^»«^»»  Wni 
n^  iu*  £  ?f  "^  "P*"'"") '  ^<^  Dakota: 
il!SJ"",J2i"*,v'?*  •«P«»ly  been    left   un- 

OMo.  Here  no  dbtinction  b  token  between  the 
-ill  -1  .  *J'«J'''y*»"»e  of  .pecim.-n«,  and  the 
!2"  ""'•••  «W  down  for  both  :  OMte.  1 2008  : 
Oi-V-*.-  C.  C.  P.  1892,  J  706,  par.  9  (lile  CaL 


y.-m 
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0.  OL  P.  |ll70)t  |7«  dtiM  id.  I1M4.-  iBMfi.     L.  «.  |1  ("Wto*  tbm  b  • 
ta^  aftn  •' wUatst,*"' lUlM  ia  MMh  gMtttn." 
MM)  oMitttag  -mfivni  to  b«  |Mi«i«*i  tto-j  ( 


•UMta  MmiU :  1<N,  Ohms  *.  VIbMil  M  Or, 
177.  M  PiMr7Mi  MaidMnM  Im  Co., lb.  til, 
MPm.  WOt  Awiii>hwifa;  Hm.Mlar' 


M7  rfmilaM  or  altorMl  doennMot  u 
tiM  oftafaM  ff  tlH  MlMrtM  ptnuu 
JiiMii  to  ka  Mlaraat:  (t)  TIm  npiui 


•ktiwtta,  the  old  tndiUoa  of  frw  waimikM 

■orrivwi  I  bat  it  mi  yolMd  with  th«  nib  that 

than  maat  Int  ha  farliaiiaarjr  aanabontiTa 

•ridMK*^  — aa  old  ^aaltlaatioa  paealiar  to  tha 

«M  «f  all  haadwfitiaitaTidaaaa  ia  aftMiaal  eaiM 

iMl*,  I  INl),  aad  dnady  at  tMa  tiaia  abaa- 

doMd  ia  KaiAwd:  lilt,  HaCeriila *.  Biaaa,  • 

Biaaqr  StaTlllghaaB,  a  i.  (hna  It  ta  nqaiNd 

tbat  othw  avidaMa  thall  Int  ba  gtvaa  la  hip- 

mrt;  bat  tkia  la  foaadad  oa  a  atataaMat  af 

Ptaka'i,  aad  Paika  waa  aot  Nteriag  melallr  to 

thia  "eoai|iariaonarhanda,"  bat  to  tha  aMMtal 

avidaooa  fonMily  kaowa  aa  loeh,  aad  la  that 

naiMit  hk  qoallleattoa  waa  alnady  abaadooad 

alMwban);  IStt,  ranana'  Baak  ».  Whiuhill, 

10  a  ft  R.  Ill,  Oaaaaa,  J.  (hna  ombj  Ba|^idi 

aaoMi  of  tha  1700a  aia  «ltad  for  tha  adaiiMiMi 

or  "dnrilitoda  of  haadi^"  aad  lla  nt)MtUm  ia 

aald  to  ba  "Neaat  deetriaa"  at  WMtaOattar.— 

which  WM  tnw,  bat  tha  iodt*  ia  aaawaia  at  tha 

dibrNit  MBMi  Maptoxaa  for  that  phraH ;  htn, 

alio,  it  b  Mid  that  th««  moat  tiat  ba  othar  oor- 

ioborati<raavidMMa>i*aa);  18S9,  Baaka.  Jaeebtb 

1  Pa.  180  (heia  othar  eomboratlva  ttatioioay 

waa  ngardad  u  indlipaaaabla ;  aad  th*  writiega 

oiabla  an  iatimatad  to  ba  aaeh  aa  ara  admittid 

aeaoinaorwHtaaawbrawitaaiBtobawrittoBlt     tothajoiy, 

18S1,  Calbui  *.  Oaylerd.  S  Watta  Ml  (ban  alao 


hava  had  apadal  aspariaaaa  with  c 
wataaad  fiM  rtodUa  labtiag  to 
haadwriUBA  aad  altMatieaa  th«i 
haniaaalM 


qOMtion  u  to 

Of  writing, 

.  .  ipiiiioii  uf  tuT 

with  tha  haadwritiiig  of  t  >« 

(b)  Tha  aidaioa  of  tlvw*  whu 

Of  wIm)  liavf 

,     »  <lu<-Hii.fr.t«, 

thatwf  who  arc 

amrto)i  |>("Itihall  Ucom,,. 

taet  jar  aiywto  ia  dvil*  thiir  iaatiinony,  u,„Ur 

tha  prarinMM  ai  thia  aa^  to  BMke  coniiiariiuii 

af  doeaaaato  tad  oompailiHMi  of  diiputwl  UiihI- 

writlag  with  aay  daeoMata  or  writinu  ailmittnl 

to  bagMaiaa,  or  provaa  to  tha  MtUfuction  or  th« 

Jodfli  to  ba  gMoiaa,  aad  tha  aTiJaiiue  of  ,uA 

aipMto  napautlBg  tha  Mina  thall  be  aalxuittej 

to  tha  Jttiy  aa  aridaoea  of  the  KenuiurDeH  or 

othtrwita  of  tha  writiac  in  dbpute  ") ;  }  a  (••  it 

thall  ba  eooqiatnt  for  tiimrti  in  formulating 

thdr  epiaiooa  to  tha  Ooart  and  Jury  tu  pluce  the 

otaaiDa  aad  diapatad  ligaatarM  or  writinip  lu 

JaataDOiitioB  aad  to  draw  tha  ttUntion  of  t!ie 

Jary  thartto;  and  it  Aall  hrtharmorv  Iw  com- 

litttat  fgr  oeanatl  to  laqaiia  of  an  uiwrt  a  >utr- 

OMot  of  tha  prindpha  oa  which  be  luu  baaed 

hit  work,  tha  dataila  of  hia  work,  ami  hia  npiuion 

that  tha  laaolta  ai«  importaDt  to  tlu-  iwint  at 

iiMW,  or  tiM  rratoniag,  aaalnia,  and  iuvestim- 

tioa  brwhiah  ha  haa  arriTad  tt  hit  aiiiniun"); 

1 4  ("Tha  opiaioM  of  tht  witnenea  to  haud- 

wrinaif  biiac  aabnittad  aa  competent  tntimonjr 

',  ut  Ssal  dttanniaatioD  aa  to  whrther 


othar  praliainary  proof  of  aooM  tort  it  rtqnirad ; 
bat  nothing  ia  aad  la  hi  tha  dagiaa  of  proof  of 
tha  rtaadaid't  gtnaia'jaiai  ooa  witMit'  tiati- 


aridaaoain  tapport ;  aad  tha  writinginitd  matt 
be  that  ttttol:  "St'iet  proof  of  tha  gtaniaa  or 
tatt  paper  thoald  IrM  ba  glraa ;  m  naaonabla 
doabt  thoald  rtmaia  on  that  point ;  aad  noth« 
log  thort  of  aTidanet  of  a  panoa  who  taw  hiai 
write  the  m^,  oraa  admiiiioa  of  biiag  gana- 
inc.  or  tTidmca  of  tqoal  eartaiatr,  thoald  bi  ra- 
eairad  for  that  porpoia");  184a,  Dapaa  *.  Plana, 
7  Pa.  St.  4S8  (Mrt  no  Rinanl  rah  wat  ttatad, 
bat  tha  ataadanU  wart  bald  not  taAiiaotly 
prorad) ;  IMS,  TrtvU  k  Brown,  4S  id.  S  (tha 
whoU  tabjeet  dlicuittd  aad  elaartd  np ;  thejary 
may  compart,  after  othar  prtlhaiaarjr  aridMoe, 
othar  "wcU  aatiiantieatad  wridi.gi."  "attab- 
Itohed  by  tha  moat  tatjtfketoty  a\.  Janet ") ;  1808, 
Haycock  v.  Ortap^  57  id.  441  (afflrma  tha  rola 
of  TraTta  ».  Brown,  and  tzelooat  tht  tridaBoe 
in  hand  becaata  no  prelininaiy  eridenca  had 
bean  ofltrad  for  which  ocmpariaoa  of  baadt  waa 
to  lanra  a*  corroboratira) ;  1876,  Anmlek  «. 
Mitchell,  88  id.  811  (aame  mla,  and  lamt  na- 
i-—.  tot  ntjaetion);  1880,  Bamrhill  *.  Kirehaer, 
&d  id.  403  (tama  rale);  1884,  Foatar  *.  Collnar, 
107  id.  818  (taoM  raU) ;  1808,  Bookay'a  Kitata, 
155  id.  4fi«,  M  AU.  066  (ohm  role):  at  thia 
point  a  ttatate  tnterraaad,  nofaaMy  oa  aocoant 
of  the  nneartainty  of  Hm  nue  for  azparta  (M<i, 
(3008),  bat  it  cannot  ba  taid  to  improra  on  tha 
Bu^fbrmofatetate:  St  1806,  lUyl6,Pab. 
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aay  nutiaalar  haadwritiag  it  genuine  or  ainiu- 
lated  thall  renudn,  aa  hMvtoforp,  a  question  fiir 
tha  Jary  oa  all  tha  avklenca  tabmitte<t "  j ;  Rhode 
Umdt  Oaik  U  1896.  e.  344.  {  44  (Ulce  Eng. 
St.  18S4) ;  Aml4  OtaraNaa;  Here  tlie  rulr  i»  |ir. 
ooliar,  laroring  of  tha  fbrmer  Pennavlvania  dnc- 
trine:  1838,  Boataa  a.  Plunkett.  MlOikI  sis 
(rtcaiTittg  dooanMnte  admitted  senuinr,  in  aid 
of  "doabtAil  proof");  1841.  fflrd  t.  MilK  1 
McMoll.  184  (aDproriog  Boman  v.  Plunkett,  bat 
aot  aeearate  in  tha  nndarttandiag  of  ita  doctrim-) ; 
1874,  Bannatt ».  Mathawea,  5  8.  C.  478  (follow- 
log  the  lindtatioaa  of  Bomaa  v.  Pluolo-tt) ;  1  Ui, 
Baatdiot  9.  Mathawea,  18  id.  506  (aaine ;  adding 
th.it  tha  trial  Jndga  ia  to  detonnine,  auhjwt  to 
Ttfiaw,  what  ia  a  "doabtfnl  ctte  ") ;  TeuMme: 
In  1870,  Olaik  «.  Bhodaa,  3  Heiak.  207,  docn- 
OMnte  not  in  tha  oaaa  ware  rrjacted ;  in  1872, 
Kaanon  a.  Oolloway,  3  Bazt  231,  doiumenu 
aot  in  tha  cata  want  to  tha  jury  by  cnnaent ; 
in  1878,  Wright  v.  Hattey,  8  id.  44,  Clnrk  *. 
Bhodaa  waa  folhtwad ;  in  1889.  a  statute  (Act 
Feb.  36,  now  Coda  1896,  1 5560)  wa»  pawed, 
aimilar  to  that  of  1880  in  New  York  (>|aoted 
wyra) ;  ito  interpretation,  for  the  caae  of  docn- 
mente  of  aa  tllagad  forger  oBered  to  prove  a 
arriting  a  forgery,  waa  made  to  confunn  to  that 
of  tba  New  York  atotute.  Peck  v.  CidiaKlian, 
N.  Y..  tufra,  being  followed ;  1890,  Franklin  >. 
Franklin,  90  Tenn.  50, 16  &  W.  657  :  Powers  r. 
McKeuria,  ib.  170,  16  8.  W.  659;  but  It  <loe< 
not  appear  that  the  error  haa  been  correi^tnl,  «> 
it  wat  in  Hew  York,  by  another  statute ;  Tom  ; 
Tha  itato  of  tha  law  la  oncartoin,  owing  to  tin 
iUlaia  to  obt«rre  praotdante:  1866.  Hanley  v. 
Oaady,  88  Tax.  tU  (eonpaiiton  of  handt  «■ 


HIM1.«»]    OOHPABISOir  OF  muimos,  Br  THE  JtTBT.     ,    ,»„ 

iiixU  MdiJati  law   vk—  -    »_ 

«!•".  »  Utah  m  {4  PbT  •ir/-J^™™'.?-  *"• 

11  *i'  "*  ("»»W  that  ooaiBaibon  it  allm/M.^!} 
•»  *!k  M*.  (•«»•) ;  WO,  8t.u  •.  Hom,  rfSf 


U.  SMJMMnHrtm  NAMMd,  withMit  nJSimtm. 

&  w.  so  (• 

MOM  «SiMt) 

nppoMd  to 

bat  proof  bjr  eoMpaiiMiMlr  ahaU  iM*ha  »% ' 

"wecidod);  1870,  MMwav  •   n  T«TS»^ 


■Mfi  othenrfat  ia  tba  aaat  and.  atmL/^ 
"!  8.,  91  U.  8.  270  (alkwad  for  doeuBient^ 


?tk«rwi^  ia  thi  ^  Md  adi^ttod  m^r 

411,8  Sap, 


•»•) ;  I8M.  HickoiT  •ft  A,  m  wis.  tSt 
8Q^  4M  (lignataiaa  m  anSat  MaxLiai,  o&U 


■Jlii"  fc.*^!^"*"*  •dwltt.d  ;  BO  limto 

Adm;r  10  w:  58  (Sr,;^A  "ibi^rbJ; 

^«»-'Sit'*br.'Mfs 

whom  thay  hava  MrrSdaa  tha  t«^  of  kaoTlLur 
"Hi  tha  wriiiag  fcrXiS,^,  hSL  ffTSl 

M^;^-^di^s^L4£i^ 

or  whwa  thajr  waro  anoient  and  livina  ■qtp.m- 

-3«i:i^i.»  *'••  •.(    Compariioo  ofa  dinmitd 

oTrnV^SlS^i  .     ^  »•»•  ««>niiie  baodwritiaa 

2JuS^2iS?J^»'",^  iMtniment  or  writla. 
anau  M  mmitted  to  b«  made  Iw  witu^M.  >nS 
«ch  wriiin- and  tha  eWdenco^iSTttaa 
may  ba  anbedttad  to  tha  Court  v^f 
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oninoir  bulk 
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impoMd  againit  th«  tahibitioD  of  ■pednmu  to  th*  inf.  Whtn,  in  the  seriet 
of  raUnfi  eolmloftting  in  Do*  «.  NtwUm  (m<«,  1 1994),  tb«  limiution  wm 
oatabUriiad  that  exhibit^  to  the  Jory  wm  ooofinod  to  fpooimenk  otherwi<i«i 
in  tlM  OMO,  M  exMptkm  wm  iworrod  for  nnottnt  writings,  which,  if  properly 
•athentiofttad,  ooaM  bo  m  «Md  whother  othorwiM  in  tbo  omo  or  uot.  In 
Do*  f .  Newton,  and  htor  opiniona,  •  iMson  hM  been  foond  in  "  the  neceanity 
of  th«  CMO,"— tho  nocoMity  lying  in  thl^  that  whnra  tho  diipated  writing 
ia  alleged  to  be  that  of  a  peison  m  to  whoM  handwriting  living  witneiwe« 
an  or  nay  be  aMumed  to  be  nnaTailable,  and  m  to  whom  there  are  not 
therefore  other  specimen*  in  the  caM  that  oan  be  proved  by  each  witneswn, 
a  reaort  to  any  ayailaUe  atandarda  whatever  mMt  be  permitted.  This  excep- 
tion ia  ondonbted  law  UnUy,  whatwrer  the  limiUtione  may  be  aa  to  the  uw 
of  oidinaiy  apecimena  by  the  jory.*  ._,:.,. 

I  2018.  Vnhitr  ■timtlon  of  SyeolaMM.  In  thoM  jariadictious  where  the 
OM  of  apecimena  is  freely  allowed,  for  expert  or  tor  jury,  and  no  artificial 
•nd  rigid  ruka  are  laid  down  to  obviate  the  snppoaed  danger  of  unfair  selec- 
tion, the  objection  baaed  on  unfcdr  aeleotion  remains  open  to  be  decided  for 
ewsh  caM  or  claaa  of  caaea.  What  oanona  are  there  for  determining  when  a 
Mocimen  is  to  be  rejected  on  this  groondt 

(1)  To  take  the  eommoneat  case.  Is  it  proper  to  receive  a  specimen  written 
at  tk$  trial  Vy  a  party  alleging  thi^  he  is  or  is  not  the  writer  and  offering 
such  a  apedmen  on  his  own  behalf  M  a  sUndard  for  judgment?  This  is 
plunly  suiBcient  where  the  party  doM  not  vduntew  it  but  the  judge  orders 
him  to  write  his  name.*  Otherwiae,  the  pievaUing  rale  hM  been  to  exclude 
suoh  specimens  absolutely.'    After  all,  however,  the  more  sensible  plan  is  to 

t  M»g.:  IMM.  Bm  ».  BawHmi,  7  iMtMtt; 
mi.  Mbrwwod  ..  Wood.  U  kLW  i  IMO.  Do. 
*.  NowlN.  1  K«T.  k  P.  •,  por  Oi|l«id»  4. ; 
ltS«.  Do*  •.  BoekormoN,  5  A. »  «.  Tift  JMMte  ; 
Om.  ;  U7J,  Tbompwo  ».  B^UNtt,  M  U.  0. 0.  P. 
as*.  MS.  por  Owrniio,  J. ;  RA .'  CtL  a  0.  P. 
lira,  |lto  ("Whoro  •  wrtttau  »•  "•<*•  thM 
Oirto  ymn  oW.  the  eaia|«ri«Mii  may  bo  nado 
with  writiiigs  parporttag  to  b*  inaiM,  and 
MMMnlW  rMp«ttod  ud  oolod  nprm  ■•  «*  ^ 
^OM  hoTlBC  aa  iatwHt  in  kaowbig  tkobet " ; 

I  U  a  dtatordoa  of  th*  priaeipio,  kenowiog 


■  writtOB  by  a  ddbnduit  wheu  nndcr 
of  tha  orimo,  bat  rolnnUrilv,  at  tit 


HMOB  01  tlw  onmo,  vu  romnuniv,  at  »• 

raMi  of  tho  imooentlBit  attoHMy,  held  adniU. 

NO  taiteot  bun).  Wbouor  the  icidun  ma«  »■ 

JkM,  ifuM  writinf  WMdd  tmU  to  erimimUe  him, 


loqnH 
rfdoi 


POTMM  I 

ttili  ia  a  ».w._.. , r-^ -. 

partly  tram  tb*  mba  of  H  701,  1»7.  m<*)  ; 
.fm:  Olaik  •.  Wyatt,  l"  lad.  973 :  1847. 
XoAlUrtw*.  MoAllktwr.  7  B.  Moor.  «70 :  Mont 
C.  a  P.  IMS.  I  I2»e  (Uk»  Oal.  C.  0.  P.  I  IMS)  5 
Or.  0.  C.  P.  law.  I  7««  (UtoOaL  0.  C^„^. 

g 1 1845,  mbititnting  ''twon^"  for  "thirty  ): 
'         IJ.TJ.  W  17S  17. 1  433.  «0  Sjnj  4M 
mUt,  f  3016);  1830.  Bowt  ».  Klo,  1 
116  (dtod  ml*.  I  »W)!.}W«1^I^ 
mm,  7  W.  V*.  869,  10  id.  Ui  1878. 
Haitoton  ».  Baak.  83  Wis.  47.  „  ^    ,^, 

*■  1705,  OaboanM  *.  Hoaior,  6  Mod.  167. 
Holt,  i^  0.  J. ;  181».  WUliama' Om.,  1  Um. 
Cr.  C.  187.  BayUy,  B. ;  1866,  Cortatt  ..  Ktt- 
.i»t»r,  4  K  »F.  4B0,  Martin,  R  ;  IW.  P*»I|J; 
«.  MolbMOS.  168  H.  y.  364,  61  K.  K.  386 


klMtkMdjMi(.|lW4. 

•  1788.  BtMuar*.  Soarte,!  bp.  14,  Keoyon, 
L.  C.  J.  J  IST^^Wimamo  ».  Bute,  «1  Ala.  8«; 
1858.  Ohandlor*.  LtBamni,  46  Me.  534,  MwbU; 
1879,  Pint  Natl  Bank  *.  Robert,  41  Mich.  711 ; 
H.  J.  Ooa.  St  1896,  Ifidone*  1 19  (iianted  »»/<, 

«16) :  1887.  MoOlaMon  *.  Bute,  87  Tex.  Cr. 
40  8.  W.  60a  (fnfny  of  K.'s  name ;  heM 
ianiroper  to  lot  the  Jnry  ooaiider  a  speciawn 
wrtttcB  by  K..  for  the  woareation,  daring  trnl 
and aftorlxiM ibowii  th*  dinmted  aiKimtare) ; 
1903,  WhittUTo.  Stat*.  48  id.  i«8, 66  S.  W.  771 
(foigwfy ;  spodmoa  wiitton  at  the  tml  by  tbe 
poTMB  whoa*  Mmo  waa  allMnd  to  he  forfjed, 
Mclndad);  1884,  Hickory  ..TJ.  8.,  15111.  8. 
SOS,  807,  14  Sop.  884  (•poclmen  made  by  tbe 
party  ia  ooart  on  the  wm*  day  to  diaprore  kcd- 
SaenaoL  Mwlndod).  In  a  decision  npon  a  tnal 
taU^plaee  before  the  Act  of  1854  such  a  ipeci- 
■MB  waa  rtieetad  aa  not  a  writing  already  in  the 
ease :  1856.  Doe  «.  WUion.  10  Uooie  P.  C. 
639. 


Umi-Mtr]    OOHPUBOB  Of  WWTIIIM,  ir  raiJDBT.   .   IMW 

(3)  Spadmou  written  out  of  aourt  bat  a/far  — - i 

«  hk  owB  htbaS*  ^^      '     "^  *®  "*  *•*•  *"**"  «««» thtm 

tioiis  in  which  fne  oompwiaon  ia  MrmitUT^.J^Lr'*^  '°  *'***•  joriadic- 
the  questioo  uim  whethM^.^i!7  #  .  •pecimena  "  prored  -  genuine, 
«  q«^««  maea  wbetber  the  proof  of  genuineneaa  ia  to  be  determined  bj 


»rVSL^2iiJL.?Srtl'^^"»  «-•»«; 


not  b*  MNBPHwr  with  •  toript  ligM- 


■      («««•»»!  •  tpwdMB  el  tb«  , 

H^w  Wi  podtioa.  htld  iiM4. 


..  Moll-.,,  u  SdL  aro  /!L!*!.d???I.?-  "i    ■!?«*"•)!  j[«M.  M-25  lift  iToS',  toiij 


__ — J  to  Ik*  jury, ., 

•  IM4,  Hiorb  p.  Kiaiia,  100  lod.  420   4M 


»  Add  tk.  WlowW  whkAtai 


in  that 
1S,M 


"M.  Wridiii»fTXi'"?rffiL?''^l***L)  •      .  •  ,^^]r!V^  of  1  JwSiig  wW,  ejected  u 


N.  W.  1008  (note,  wi&tw,  irftor  tim.  of  note  in 


■0.  »8  (tb*  pHty's  tlgutar*  to  •  plcwliiur 

««.  St.  18W,  SridciiM  1 19  (cited  antt.  I  iOi«r. 
WW,  Hickoiy  ,.  U.  8.,  151  W  a  iS  ifa-i' 


•M  under  unro^iBioMciioanrtBBO,,"  "«■■"" 
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^dei^to  th,  jMowinccMee:  ISaaTipottie- 
1848,  Com.  e.  EMtmen,  1  Ciuh.  217  In 
i!22L^^-2P'*..'^  conddmd.  bat  no 

(^  «HM  ^  ln'tU*^SiK?«lX''|1wt 
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Um  Oomi  or  bj  Um  )tvy.  Ibviag  ngsid  to  the  geiwitl  principlo  (p,^, 
I  3560)  uid  to  tlM  ugftuMt  filoiii  ooafMion  ot  kmam  (mnk,  1 2000),  the  un!? 
proper  Mlution  U  Um  foruMr.  In  thk  waj  ftt  oneo  hm  ehoieo  of  ■peciiufui 
is  obtaiMd  and  7«t  «U  inconvoBimico  (ron  vrntuka  of  {mom  befonj  the 
iarr  ia  avoided.  This  is  the  reenlt  aliBoet  oauimoasly  Moepted.*  Hevtral 
sUtutory  eoMtments.  foUowing  that  ci  England,  make  similar  provisiou  * 

As  to  the  mode  ol  proving  thia  genuinenees.  it  is  osvally  said  that  it  may 
not  be  made  hj  again  reaoiting  to  expert  teatimony  based  on  cominruon ; 
and  thus  the  usual  mode  would  be  by  witnessse  spelling  e»  vitu  tcripth^it 
ot  M  $mpti$  pUm  vitU  (mUf.  |  IMA.  If  604.  tM\  Yet  poaasHion  ut  the 
docnmente,  or  anj  other  mode  (pod,  |  2181)  appropriate  for  evidencinK  their 
euonUon  (apart  from  bandwriting-evideBoe),  would  equally  be  proimr.  It 
ia  often  said  that  the  proof  must  be  " dear"  or  "  poeitive,"  and  this  require- 
ment, left  to  the  diaoretioB  of  the  trial  Judge  to  administer,  seems  all  that  it 

d«ri»ble.«  ,     ^      ,    .  ,.   . 

I  2021.  ■yoolmeM  "AdrnMea"  tc  be  asiialne  In  tboee  jansdictums  in 
which  the  use  ot  specimens  is  limited,  in  pert  or  solely,  to  those  "  admitted " 
to  be  genuine,  qneetions  of  further  detail  occasionally  arise.  It  it  enmigh  to 
notice  that  the  admiaaion  must  uf  course  be  the  opponent's,  not  the  witneu',> 


mW  oendittM''  biiH  t^  MtMactinn  of  th« 
indin);  IMl,  Ptepk  i.  MoMmux.  IAS  i<l.  M4, 
•nr.  I.  »•  (aatar  th*  lUtntt,  th«  Court  nu; 
•N  My  ktod  M  ifMeaw  MlmiMibl*  ut  common 
kw,  i  «.  aay  tat  mpirt  tMUaway  (mmU  itwif 
••  atiMr  ipMiaMM  s  tka  dfgm  or  |>«r>iiw«i«B 
■Ml  be  to  eriMtoM  MM*  btyopd  t  ruuKiwliit 
iImM  t  tht  Janr  •!■•  *•■*  efttnnnU  be  utufltd 
«(  dMlr  MBitowni  Man  wing  them  ^ ;  1«00, 
AivlMr  pTU.  8.,  t  OhL  ass,  60  Put.  -m  (  ' 
W  MMrt  iwiuiirtw  tl  huda,  iiiwliu 
1148,  npM  •.»«•.; 


IbM.  AOS I  IStl.  OmtMt  •.  Oromll,  IM  ><• 

STTiim.  oJSiio^..  O^ij*.  m  id.  m 

1  IT.  I.  SSS;  IMS,  8l«t«».  TImmmm.  SO  M*. 

IM.  1»7,  1»  AIL  SSI;  1••^,T»•♦VV?'?!^ 
4rk  •:  tM7,  Male  «.  UTVkM  •»  Vt  tUi 

410 ;  U77.  OmIw  e.  J«dw».  MitlW-    „ 

•  aud  -Mi,  I  »1« ;  the  fcUowtaa  rritoa 
mly  them ;  lM>,Oo»ifer *^*«^ 'JJJf; 

MtJ!^):  ?8«r*«  ••  Wemw,  IT  Uw- 

*^'  Tte'imUMi  eie  aa  Mlm :  1SI8.  MeTloker 
,, OwU., fitOa.  5S4, Mfc  »«  ft  ••  «  (Jtt-tel 
writing  eCMd  m  ataadaiil.  Ml  aalMMtly 

"ptwrld .—  -.-  — 

MMie ;  I 

LoBtoe^aTtiTeiMifS  W  ba'^waa- 

^■tbl  •■  wall  aa  taatiMMikI ;  bare  the  Badiag     -.w^m  i  m.^  - -^ ^ ;^-. —  --7-  — 

rfttT^rVmaarSrSaoiiaad'a  papatTirS  ana  who  mttAj  kaaw  th.  hwidwnt  ng  «.m1  kt»w 

kLjInS^ntTVlMOL  MaCeorfN  a.  %U.  10*  U  ftaa  eomapoadaaea  anly  would  not  tuffln: 

^1;^.  »ot  aidaiant  a^Uanaa  aT  tkair  (Imiito-     wlta-a  had  oirfy  laealjri  th«  n-cmien*  in  «j- 

baa  haaa,  whOa  asdodian  tertimuny  nx-rt-ly  froo 
kaowledfa  af  haadwritiag.  to  Uy  down  no  fiifd 


|JU,WU.S«,MS.I.8M  (artdapeeor 


•  WVV| 

proof 
.  iU); 

,_~,T  ft.  480  (nijwtiiiK  twenty 

■■nimwii  aaae  af  wUak  the  witmn  had  mn 
tig'  AnA  ethtfa  ael,  the  wttoaH  bring  unibU 
to   jsarata  Aa  two  aarta). 

.■  Mumakmm,  than  haft  bwn  *\»p%  of 
doatrtoa ;  with  ia»Ma«Bi  to  the  priui'i|ile  that 
the  gaaaiaeMea  aaat  be  "proT«l,"  it  wu  it 
Irat  aaid  tiMt  the  taatiMoay  of  no  pcnon  who 
had  not  aMa  the  daevnMt  arrittni  would  ufflct : 
ISIS,  Shaw,  a  J.,  to  Meady  a.  Bow.ll.  17  Pkt 
490 ;  aad  it  haa  aba  beaa  Mid  that  testinmnr  I7 


MM  ee'etwidarib);  1S56,  Hyde  ».  WodUWk,  1 
la.  lis  (praoT  ty  paiaoaa  fbaUler  with  head- 
writing,  a«clBdJ ;  the  proof  mut  ha  "pod. 
tif*^  1884.  Wineh  a.  HonBan,  66  id.  188,  n 
y.  W.  511  (praef  by  eoM|MfiM«  of  haada,  as- 
el»l<d);  18»na.kay  a.'Ooak.  82  id.  185,  47 
K.  W.  1077  (teatimoay  by  ana  who  did  not  aM 
tin  apeeiiiMB  writtam  asdndad)  ^1900,  BMnar 
•.Ttonbug,  111  id.  (15,83  9.  W.  MO,  imM 
(preof  by  paraooa  hadUar  wlUi  hie  hwrf,  «- 
eladad)  j  iCo,  MeKay  a.  Uahff,  HI  N.  Y.  477. 
482.  S4  k.  IC  711  (made  of  proeT  dapanda  "  npM 
tbrgaaaial  ralM  aT  eTidaaea  apfiUcablat"  "the 


nlM  bm  only  a  genml  oanon  ai  to  the  qiulity 
of  the  afidaMW  :  1848,  Com.  v.  Eaxtnun,  1 
Ooah.  217  ("eiaar  aad  and-tiV-Ml  proof,  that 
ia,  aithar  by  diiaet  aridenoa  of  tha  ainnatnte  or 
by  aooM  aqnlTalent  avidanca,"  eiclnding  ipM- 
mraa  prarad  maraly  from  •  kiiow1r<l«^  of  tie 
bandw^ting):  1886,  Ward  v.  Fuller  7  Oriy 
178;  188»,  B««i  ».  WlWUraa,  IS  id.  627; 
1874,  Com.  a.  Coa,  115  Maaa.  B03. 
*■  1881.  Shaib  «.  Klniia,  80  Ind.  602. 


Ww 


and  Ibal  oalj  th*  tnM  Jvdidal  ■i1bi1..<«.     v 

will  ..flc>  ,ot  U»  qui«l..diBi«2«7 nrjl^i^  *^^  ^J^' «  2»««) - 

A  SoiMT  Izn«T  TmmosT  to  Ounmwirii..  «»«. 

UMM).  K^WrUMMMKn,  AlTltATlOKS,  AITO  TBI 

f  2028.  Xi  Ma«nL    TIimb 
«nie«Uyb.  d«ltwith  VrClL';;^^^^^  ^^^P*-  which  n^j  coo- 

of  the  Opioion  nde.  {or„„..  ,.  „",,;,   ^t  commonly  ioTolvd  an  thoai 
b«.tf.  light  upon  .-.e  .ul>i.x  J.  1 '  f  th    rn^i:;''  ^'  .^  '^'"°  ^  »rf- 

iDf.«D«  «,d  i..piy .  .,„u.i„..  „..;..  u,::  *•  ^^  •»««*  •««»d  d.t.  fo. 

Throughout  tl.-  .      ,  s  M',i ..  1    «  iT     «"•••• 

Tolved,  we  hsTf   .        ,  ,n  wiM.'  tlil  ....    ' '  '"*•       ^  "P*'*  t^timony  i«  in- 

cf  .uch  t-timoo,  v<^J.:^:Z';^^':^^T:i'y:i^'^u>Z 

"quent  pnKtoporition  uf  J.jJcf    lo^ji?*"'  '^^  "?«•.  "d  th.  con- 
"•"Much  witne...  to  thr,  fZtul  L'Ztt  V  '^'  P'^t^'-ion.  of 

not .„y  diiBculty of  pu«  priadp/^m  i^„t%  "^  «'^«"»*tion.  .nd 
qu-Uon..  which  would  haSty  uS  S,^  J^kT'  "'  ''^  '°"°»i«« 

;«;^  or  <rp.  of  .  docunSntw  prnpTiSS.  ^"?"*'  °'  ''^  •»*  '^ 
the  genuinaaeaa  or  the  a«i  of  .  d^^ J  T  *?  '^''*»  "»  inveatigatiag 
.mployed  to  dd  in  thi...^d^'tieJZi;i^**  "f^u  »*«««»o«y  »«7  bf 
rule,  for  handwriting)  mnyTl^e  eiJL?f '"^  ^'?*  ^  ^""^^  »"»«• 
-^  of  the  pewrn  in  queeLTor  by  a,^  ^  '  .'"^•"  '''°  J"*-*-  '^e 


IMM 


OPINION  BULK. 


[Chap.  LXVni 


m 


§  2026.  SMlpk«dat  lUctiM*  Wxltla^  One  ddllad  in  writingB  may  be 
called  to  assist  ifrdeoij^wring  a'-writing  illegible  or  onoertain  to  the  ordinary 
observation.* 

§  2026.  Tmttn^ffl— I  r<m»ilw  That  any  donbt  should  be  raised  as  to  the 
possibility  of  an  expert  forming  an  opinion,  by  mere  inspection  of  a  disputed 
signature,  as  to  its  being  an  imitation  or  forgery  — in  the  old  phrase,  a 
"  feigned  hand  " —would  perhaps  seem  incredible  to-day  to  the  handwriting 
expert,  with  his  powerful  aids  of  microscope  and  photograph.*  Even  before 
these  aids  became  common,  the  sdentifio  study  of  U>e  snbJMt  had  naih  such 
trustworthy  opinions  possible.  Nevertheliess,  there  was  a  time  of  legal  donbt ; 
there  were  contrary  rulings  in  England  in  the  early  part  of  the  ISOOs ;» and 
the  controversy  left  ito  mark  on  our  own  precedents.  To-day,  of  course, 
there  is  no  room  for  difference  of  opinion,  even  where  the  aids  of  microscope 
and  enlarged  photograph  are  not  employed.* 


dtopotad  that  if  a  hsUt  of  tb*  {daintlff  lo  to 
apall  the  word  waa  nrorad,  it  ma  aoma  andaiiM 
aiiaiiiat  tlia  plaiutiir  to  ihow  tiiat  he  wrata  tha 
Ubal.  Indaad,  wa  thiak  that  propoaitioii  ean. 
not  \m  diMMited,  tha  ralua  of  aaoh  avidanaa  if- 
panding  on  tha  dagrea  of  peoBllaritjf  in  tiia  moda 
of  apdunc,  and  tha  nambar  of  oeeadona  in  whieb 
theriaintiir  had  naad  it") ;  1864,  Crtaawall  *. 
Jaokaon,  4  f .  *  F.  1,  S  (aa  baaring  on  tha  gaD4 
ninanaaa  of  eodieila,  a  bahtt  ]»,»»»•  "RK!* 
foiaar  of  mianeUing  aa  in  tha  oodieila,  adnittad)  i 
isis,  Piuiidl  Commi«lon'a  P>mm^"9>  M» 
day.  •nmaa-  Bap.,  pt  14,  p.  SM  (f^*J^- 
eation  of  tha  orinninal  Mteia  aOagad  to  haya 
baan  writtan  hj  Mr.  Pamall  waa  d^aet^  ta 
part  I9  hia  nOiapaUing  "h«UMOT"  and  bf 
•  akilrel  araaa-esamioatioa  foondad  oa  thia; 
qaotad  anU,  |  1868);  1818,  Ojgood  ••  Dewgr, 
is  John.  888  (habU  of  tpMip  adnittad). 
Oompara  tha  caaaa  dtad  mUt,  fVt  (akiU  in 
eoDipoaition.  ate),  and  •«(«,  |  •». 

i^JlS,  kiwtara  a.  Maatata,  1  P.  Wmi.  49S 
(asparu  anminooad  in  chanowy  to  dedphar  a 
ieJoAj  lagibla  wfll)i  1888,  R.  a.  WiHiHi%  8 
0.  k  P.  484  (aspart  aridanea  aa  to  tha  dadphM- 
inant  of  paneil-marfca  not  now  TidUa  on  tha 
papar):  OaTc.  a  P.  1878, 1 1868  ("Whan  tiia 
ohaiaetan  in  whieh  an  inatniment  ia  writtan 
an  diflenlt  to  ba  daniphaimi,  or  tha  langnafa  of 
tha  inatraomit  ia  not  aadaiatoad  by  tha  Cenrt, 
tha  aridanea  of  paiaona  akiUad  in  dadpharing  tba 
ohainetara,  or  who  nndataland  tha  hwfnaga,  ia 
•^     "^ ' — orthanMa 


Dl^tad   Handwridiig 


adndadUa  to  dadara  tba  aharaetara  or 

iMt  of  tha  tangnace  "  );  1861.  Stoaa  r.  Hnbbaid, 

7&»hVmD«».  kIix •.  Bank.  88  Midi.  811. 

618,  68  H.  W.  838  (whathar  a  bank-book  Igwa 

waa  4  or  1,  aUawad) ,  1864,  Hardin  ».  He^po;     _-  ,  v^^ 

nnbby,  87  Miaa.  668,  688  (aaaning  of  red  and    18S(whathar 


0.  0.  P.  1883, 1 688  (lika  Od.  C.  C.  P.  |  IMS) ; 
1878,  Baaeh  a.  ^Bilay,  14  W.  Va.  68 ;  \m, 
StaU  ».  Vatheiall,  70  Tt  874,  40  Atl.  728  (Jc 
ftndant  aant  to  tha  praaaentrfat  a  nugazine  with 
eartain  w«da  and  lattara  nutrind ;  deciiibenntnt 
of  tha  maaaaga  by  an  aspait,  allowad). 

Tba  eaaaa  dtad  mU,  1 186S,  aa  to  expert  in. 
tttfnlatUm  of  tidlmioal  M$af$  or  i^eiphtn,  ahould 
ba  oompaMd ;  tltaia  ia  no  difliHcao*  of  prim'iph ; 
tha  pard-aridance  mla  (fctt,  |  S481)  may  «laa 
ba  invdrad.  For  tiatlaony  to  an  UlUeralt't 
MW*.  aaa  mU,  1 688,  n.  3,  f  1S». 

*  Cotnpaia   Hi 
(1884),  n.  88. 

•  AimiU»d:  1738,  Bidiop  Atterbary's  Tritl, 
16  How.  at  Tr.  674,  681  (whathar  a  mhI  coold 
baeoontarfaitad  ao  aa  not  to  ba  detactcd) ;  17M, 
Ooodtitla  d.  Bavatt  a.  Bcaham.  4  T.  R.  497, 
Kanytm,  L.  0.  J.  (wIm  uparmtly  recanted  in 
Cteay  •.  Pitt,  P«aka  Add.  Caa.  181 ;  te«  note 
6,  I  1888,  mit);  1808,  B.  *.  Cator,  4  Eip. 
117 ;  1848,  K.  ».  Shaphard.  1  Coi  Cr.  237,  Erfc, 
J.  JMimM;  1833,  Onmey  «.  Lansland^  { 
B.  a  Aid.  880  (a  new  trial  waa  raftoMdfor  rqeet- 
iam  audi  aridanae,  but  ita  inadmiinbiUty  wu 
nS  aMmMd) ;  1838,  Oannont  v.  Tullidge,  (  0. 
ft  P.  1,  Tkntardan,  fa.  0.  J.,  ataiM*.  Aslateu 
1886,  DanaMn.  L.  0.  J.,  aaid.  in  Doe  v.  Sucker- 
moN,  6  ATftl.  761 1  "  I  do  not  indeed  under- 
ataad  bow  anA  aridanaa  eeold  ba  r^ected,  if  a 
witaaaa  ahonld  awaar  that  hia  habiU  «re  him 
tha  laoaiailB  aUB;  bat  I  do  not  thluk  that 

ar  UMUi  or  j«ry  woald  bdiara  him,  or  plan 


tha  kaat  ralianea  aa  hia  opiaiona ;  practicall.T, 
thanfoia,  tUa  ahaplar  may  ba  oonaidend  «a  ex- 
pnnpd  ft«B  tha  beak  of  aridance."    80  too 


blade  ink-maika,  ate.,  in  an  oaMd  map,  pot 
allowad  to  ba  asdainad  by  an  aznrt,  parUy  be- 
eawa  any  laad  dhet  of  aueh  maika  eonld  better 
appear  from  other  entriaa,  e»B.)|  Ifemt.  a  C.  P. 

iSSTl  8140  (like  cd.  a  a  P.  I  isa) ;  ms, 

Sheldon  a.  BeahMnJ  Hill  H.  Y.  ill  j  1881.  Dree- 
kra.  Haid,  187  nTV.  888, 37  N.  B.  838(whethar 
a  word  laad  " Jany "  or  "July,"  allowed) ;  Or. 


Se^owiag:  1983,  B.  «.  Colemao,  t  Cox  Cr. 
168  (whetiier  the  namea  of  a  drawer,  an  indoner, 
and  an  aeeentor  ware  writtMi  by  the  um«  per- 
eon,  aseladed ;  "it  erentodly  eomea  to  a  inete 
eompariaoa  of  handwriting"). 

rj4mand:  1881,  I*oii  •-  Lyman,  9  Omn. 
80:  Ind.  Bav.  St  1887,  I  1888  ("Penon.  of 
akill  may  be  edled  to  tMtflV  to  the  Kennmrnea 
of  a  nolab  bOL  dmft,  ar  eonloate  nf  depnait,  01 


MW 


)l  mi^i  HAimwBimos,  nuTATtos,  qusbm;  nc.  •  , ««, 


i  2027.  »Mv«%  AltwatloM,  Ste*  »«  wmm..  b—v  •.! 
the  eulj  oontroversT  just  noticed.  th«  o„««i  ^^^^7  m  an  echo  of 
«de«d  wl-ther  M  e^cjert  my^tSMr^^^^^  ^.•^  *"o«»ly  been  con- 
altei.tioBa.or  interpolation^  SuTh2S.onW  T**°**  °^  '^"^ «'  «"»««•' 
praetumnj  from  teSLon^  Jpbe„S1?S       **"  ""'  '*'  ^  diatinguiahed 

Z  nnifcinly  b«m  held  p,S^^''*aWL?''"i  ^""^••'  202^which 
'    -— '  *^  ^^^     ^"•^  •*'  •'  •ny  mte,  no  acintilla  of  leaaon 


for  donbt* 

^fSS^^  M  Jlfr  i?'  <*•«'*'»«•  •»«  iailatiN  fa 

toJS!?%£j^i  J/  "^  «wT  imV 

Roi»rtM«  ».  Stalk,  IC  K.  H.  118.  tmbU-  iS? 

147  D.  8. 1$(^  las,  IS  San.  S88  (whatharV^Zr 
1»  Utah  441,  M  Pte.  IM  (Immbt  of  Mttut 


WW  tSt*/  iJ"  "•  I^onMil,  60  id.  298.  18 
•MM  qiuaiBortioB)?  18M.  T«?i         »  '"^  "* 


•iiciwr  mam  01  MIMellatioil  MltWS  Um  lima. 

ter^  hdd  fajdmtaibl.) i  1900  Sut.  ..  llS^  kJHiaP  rSTs^ J'J^*'"?,'-" '»  «».  ».ji 

««-?■  w'  *'•»,*'»»  M  8*  1001  (whethw  •  WVl  HOI    9K  i!r^.?  ,•'.  0«»»ing'i  btatiu 

T  'i.:^/??'^-'  *"•,  Noman  ».  MomlL  4  V... 


SrfrfSx     '?,*!'T"'''8w«ii».  Polk,  7Mo 

52-^  oS."™*  -»-«■■>  »"a1 


Ml 


flOSO 


BOOK  I,  PABT  n. 

V 


[Chap.  LXIX 


TiTW  V:  QUAOTITAXIVE  (OR,  SYNTHETIC)  BULES. 


IwBdimd. 

A.  Bctu  iwrmnnva  an  no  Kim> 
o»  Imvb. 

■  aOM.  TwMon:  (a)  HtatOfy  of  Oa Bak. 

S0S7.  Smmi  (MFoUevolttoBid^ 

aoas.  8(um:  (eJDMH&ioftlMRide. 

30S».  Smm:  (</)  CoMtitatioiMlSMMtiaM. 

MM.  PMlmy:  (a)  Hh««rjr  ol th«  Boto. 

Mil.  BMia:  (6)  Mter  rf»h»  B^  „  - 

M41  8mm:  (c)A8bi^WitDMi.ifC<»- 

I MU.  8mm:  (if)  BsMptiM  fav  CMtndii- 
locT  Oa^t. 
(MM.  8widiTC!riiMt,wider8Wtatj^ 
I M4S.  Ova  Omw:  BdM  derived  from  the 

iM46.  Smmi  (I J  Dl»«t«»  ChMMdaoM. 
Mt7.  8mm:  (t)  ChMweiy  Bill  denied  by 
DeieadMfaOetli.       _^  ^  ^        .       , 

I  MM.  Same:  (»)  Wffli  <1  PWiOMl»y.  i» 
■trieeiaetifal  Ooart ;  WtBe  ia  ^BMylnaia. 

|M«.  8mm:  WillB  of  BeaUy  at  CoBuapn 
Law,  aad   Slatatacr   Attaalad   Willa,  diMin- 
gaialwd  toM  tiM  preeediaf . 
"  I  MM.  8mm:  (*)  KaaeapatiTa  Wfflh. 

I  MSI.  8mm:  (»).  HdopapUe  WiUe;  «) 
Beroeatiata  aad  AUantioMi  (7)  Bvadij  Tea- 

'^  MM?' 8mm:  (t)Ca«tenliotalMrtWiIL 

{M58.  UMMorCartom. 

JMSi.  Lmh  Balaa  ia  MiaEeilaBaoM  0*0 
CMM  (ReCarmiag  m  laatrnMi*,  Oppmairt't 
AdMiMieM.  Ceirtneta,  ale.). 


|M80l  GMMHaBeopaaCthMaBaka. 

8u»Tnu  I:   NUMBER  OF  WITN1BBSK8  EBQUIEED. 

I  Mtt.  HfatatT  «f  Balaa  at  Kambar.  B.  Bous  BansBno  on  tsa  Kiin>  or 

M8S.  f^diqr  of  the  Manarieal  SrtMB.  Wmraaa. 

-*^-  *!ri.5^S!  'mSlZ-'tS'S        I  «>"    Uaeowobofaled  AceompJice :  (1 )  HI* 
UacMtMdIrted  WhMM  Med  Boi    tofVMidPHeeB»8ta»aoftheUw' 

f  M67.  8aiM:  (1)  PoMer  of  the  Rale. 

I  MSt.  Samat  (S)  Kind  of  Crime  Affected 
by  the  Bale. 

|M6t.  8aiM:  (4)  Matare  of  Corrobuntire 
BridaBce  leqaited. 

iM6a  8mm:  (5)  Who  it  an  Accomplice. 
Mil.  UMOROMeated  Complainant  m  Repe, 
Bedwtioa,  Entipiawnt,  Bartardjr,  Breach  of 
]iarria(e>Pioniae,  aad  the  like. 

I  MM.  8mm:  Mama  of  Comborative  Lvi- 
denee. 

I  MtS.  FMent^  BaetardicinK  of  Issne,  b; 
TeatiaunT  to  Noa-AcoaM:  (a)  Histurj  and 
PieeeM  Seope  of  the  Bole. 

iMM.  8mm:  (»)P0UcToftheRa1e. 
M65.  SarriWag     Claimant's     Testimony 
MdMt  Daeeaaed. 

|M6t.  MiicellaMOM  Witnenes  reqniriu; 
CwtoboratioB  (Children,  Chinese,  DiTorce  Wit- 
neMca.  Motaiy'e  CeitUeate,  etc). 

|M67.  Uacotioboiated  Confession  of  Re- 
Mondent  in  Oinine :  (a)  Bistorv  of  the  Rale. 

I  M6&   SaaM :  (i)  Poliey  of  the  Kale. 

I  MM.  SaaM:  (e)  Seope  <A  the  Rule 

I M70.  Uneotrobotated  Confession  of  Ac- 
eaaed  ia  Criminal  Cassa;  (1)  EnelUh  Rule. 

iM71.  Same:  (t)  Bale  in  the  United  States. 
M71.  Same:  (S)  Definition  of  i:<trfM  tk- 
UeU. 

i  MTa.  Same:  (4)  Saffldeney  aad  Order  of 
B^diwee  of  Oirpn  DtUtH. 

i  M74.  8mm:  (5)  Other  Bnles  as  to  Snffi- 
denrr  of  AdmisaioM  aad  Proof  of  Curjm 
iWieri,  diaerimiaated. 


Ml 
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I  2030.  0«B«nl  Se^^  of  QuatltMlT*  (or,  STBtiMtto)  RoIm.  Some  of  the 
Auxiliary  Rules  of  evidence  {anU,  §  1171)  operate  by  requiring,  in  specified 
■itnations,  that  a  certain  quantity  of  evidential  material  be  provided.  This 
or  that  piece  of  evidence  admissible  in  itself  so  far  as  all  the  foregoing  rules 
are  concerned,  is  declared  to  be  insufficient  unless  joined  sooner  or  later  with 
other  pieces  of  evidence.  It  is  conditionally  admissible ;  but  its  admissibility 
will  prove  of  no  avail,  because,  before  the  jury  is  allowed  to  retire  and  con- 
sider it,  all  the  evidence  on  that  point  will  be  rejected  unless  the  remainiDg 
evidential  e.  ments  liave  been  supplifid.  R^arded  as  requiring  more  than  a 
single  piece  of  admissible  evidence,  these  rules  may  be  termed  Quantitative; 
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wgarded  ••  nqaifiog  rMrioxu  piecei  of  evidence  to  be  a«oei.t«d  .„  « 

Iwn.  in  order  Out  any  one  of  thpn.  m-,  Ju^    .  .   T  ■^■»M  »  presento- 

n»jbetem^  8jul^  °  "''^  """"**«^'  *«  »'  «"^.  *»>«»  rule. 

(1)  ThMe  nilea  thoa  differ  in  optrtHion  easentkllv  #««  .1; 
group,  of  Auxili.,7  Bule..    I„  ^SSr^rd^erZ™  ^K^i^^  '"" 
Boles,  in  thrt  the  latter  reqni«  that  a^in  W^!J   T  *''*  J^'e«ntW 

aejce.  una^hl.  an^d  i^.^i:^:!ZX  ^f^T^^ 

j^o]:;'fisithe^;:jra^trtot^^^^^  "  '^^^^^^  ™^-  ""ff-. 

the  auppo^Ni  defect^orlu^L  K  !h«  ifJ  K?  f  "^^'  '^  ^•'  I'"* 
being  pJee^ted.  in  o^^nZnl\^  ^^^'^.°^  *"  "'"«  •"<^»«» 

The  propriety  of  a  siven  rule  will  thn!  "f"*"?^  '"'»  /'  «>  those  situationa. 

M  to  its  usual  tmtoent  bJtS  an?«  l^     r!^*""*  ""'^^y '''^•'"d' 
of  annulling  the  danwr  by  JeS  "i^*^  ?*  expediency  and  possibility 

way  (a«to.  §8  sVll)  but  llmUnT^  ^^       /°  ^  ""^^  *»«  "'  ^rfwiwi- 

§2^7);  b;fa,;Vt^'^;."j^,tt\^^^^^^^^ 

each  piece,  and  merely  declMLThlf^f  km      .  T**^*^''  admisaible  as  to 
the  party  to  go  to  X  jun^^haJt    .     Sj"*'  "'""'  ^  '"^*'^°*  ^  «"«»!• 

the  question  has  conaUntly  to  be  iddld  ^i.h  t!  "^^^^^^  P"^»' 

producing  evidence,  i*  which  „Jfl      ?!    ""*  "  ***""«  ''«"*«ty  0' 

jatteroflaw.bec.;a:LttotT„ttlSeU""r^^  ^"'.'  ^J 

this  question  as  between  tha  r^rti^it  T  .  "®  determination  of 

1.W  of  Evidence.  ^S«  thr^lCwK**"'^'*  depttm^t  of  th. 

Produced  Ui^^BooriristsHSSl'  ^TiT  ""'.u'^  f^*"  »* 
been  dul,  determim^,  ^^  tjtf  ^TnL  ^T"Z^  ^  ^"*^  ^ . 
anses  whether  then  aie  anv  .n<»,;4t/.  -„i     u     V? ,        P**^".  *e  qneMien 
that  duty.    ao^,^t^^      "^!*^y'^'''^^^'>'»'>^i'Mammm 

«biiit jn  atd"  but^;^"^iit'^r" '"  "^  -^  "'^2 

not  only  to  the  «din.^^tsTadn2LLi^  "  ?  "^'^  ^"  ^^^^«-' 
also  to  a  synthetic  testlfa^gil*'^^'^^^^;::*^^-^^^^  ^ 

pece  might  ordinarily  be  aLiasiblHl^olniSt^ 'Jt^  '  !**^"«''  ~* 
conditionaUy.  i..  ,„b^  ^  SrettSlf  Swtl^  '^,"^''^'  ""'^ 
q-i«<l  by  the  aynthJTn^  ^^  uSftJ/y  t^n^The  ^f  "*J" 
«  preparation  for  trial  the  ™ie  fc.,  to  be  ke^rnSi  J  *  ^,"  *** 
each  piece  of  evideno.  be  i.  |t«lf  Jli„iK,?t^  u  "^i"**  ^^^^^  ^^ 
ciated  with  other  n*^  J!  ^iLfT  u  '  **"*,  **  °""*  ^^'  ^  •^ 

only  must  a  even  wiSTrtSsJ-T  ^'f'^  *  *''^'°  •*'  *•"  ^ 

^  en  wKMea  be  ¥immm  general,  but  bia  wrtimi^,  „!«, 
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farther  joined  with  tint  of  ui9thw.  will  ttill  altimately  be  held  insufficient 
Thoa  the  mk,  though  in  one  aepeet  merely  a  rule  as  to  Uie  party's  duty  to 
prodnce  nilRcient  evidence,  for  going  to  the  jury  (jkmC,  $  2487).  is  in  another 
aspect  a  mk  of  admisaiUUty,  in  the  sense  that  evidence  declared  insutlicient 
by  a  role  of  law  is  in  efEsct rqeoted  and  the  party*!  case  is  lefta  bUmk  m  tax 
as  evidmoe  upon  that  point  is  concerned. 

(4)  The  rales  may  be  distinguished  (thongh  not  for  pnrpoees  of  practical 
arrangement)  as  eitJier  >uy«<*«e  orjNwttiM  in  form.  Negative  roles  are  those 
which  dedara  a  given  qnantity  to  be  inraileieBt  FtmtiM  rales  are  those  which 
dsclne  a  givm  quantity  necesaaqr.  «■<•  deeh»  all  odier  evidence,  lacking  the 
specific  kind,  insufficient  The  difflBrenoe  is  this:  Bmpptme  that  evidential 
elements  A,  B,  C,  D,  and  £  are  appropriate  and  admianUe  for  the  fact  to  be 
proved;  a  Negative  rale  declares  that  A  alone  or  B  alone  is  insufficient; 
a  Poaitive  rule  dechres  that  any  eombinati<»i  is  insufllcient  unless  it  con- 
tains D.  For  example,  if  at  cards  it  should  be  provided  that  a  hand  made 
up  merely  of  plain  cuds  of  spades  alone  should  nevw  win,  this  would  be 
a  negative  rule;  and  if  it  should  be  provided  that  a  knave  of  some  suit 
must  be  preaent  in  uy  winning  hand,  this  would  be  a  poaitive  rule.  Yet 
thongh  in  form  tiie  one  is  negative  and  the  other  is  poeitive,  both  prescribe 
a  quantity  of  evidence,  or,  in  other  yorda,  require  one  pece  of  evidence  to  be 
ayn^Maiaed  wiA  others  in  order  to  aufBce.  Of  the  ensuing  groups  of  rules, 
the  iist  SOTt  (Bequiied  Kumbera  of  Witneases)  is  negative,  i  «.  one  witness 
aktm  ia  not  sufficient ;  the  second  sort  (Bequiied  Eye-Witneases)  is  positive, 
i  «.  for  certain  iasuea  a  apecific  kind  of  witneaa  moat  alwaya  be  present ;  the 
third  aeet  (Gompleteneas)  ia  poeitive,  i.  e.  the  whole  of  a  document  or  an 
oral  uMemaoe  moat  be  given ;  and  the  foorth  sort  (Authentication)  is  in 
some  instaaoea  negative  and  in  aome  inrtaaicea  poaitive;  e.g.a,  rule  declar- 
ing that  the  preaence  of  a  purporting  printte  aignatnre  ov  a  document  is 
alone  inauffidmt  to  evidera»  ita  genuinenna,  but  that  Ae  presence  of  a  pur- 
porting official  seal  is  safficimt,  is  a  negative  rule ;  iHiiiBiaxnle  requiring  cus- 
tody, age,  and  poaaasskm,  for  a  dofsumrait  not  cftiammm  nthonticated,  is  a 
poeitive  rale. 

(5)  The  varioua  Quantitative  or  l^tbetic  raka  as^^aat  be  classified  for 
jffactical  purpoaea  under  four  heads :  tiie  ferat  and  aaefflBdaaBcem  testimonial 
evidence  only ;  the  third  conoerna  afl  kinds  of  eridtonae  ^tataoever,  as  well 
as  all  material  forming  a  part  of  tiie  iasne  ifeadf ; 
atantial  evidence  only. 

Firat,  there  are  ralea  aa  to  Ae  Nn«ber  <A 
tion  throughout  being  whether  a  ^ogk 
auffident,  and  if  not,  what  other  evideaee  wi£ 
2074).  Secondly,  there  are  rules  aa  to  t^ 
queation  here  beipg  whether  for  certain  iaama  a 
always  be  preaent  among  the  general  maaa  of  evidawe  :  paactically,  the  on|y 
kind  of  necesaary  witoesa  recognized  in  our  liw  is  the  eye-witness  (§§  2077- 
2091>    Thirdly,  there  is  a  rale  of  Verbal  Oompieteneas,  ia.  that  the  wiak 


concerns  cucum- 


aquired ;  the  qnes- 
in  oertain  situations 
tlHrewith  (§§  2036- 
of '^tsMaa  required;  the 
Iraad  of  witness  must 
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of  ■  dwBBBeiit  «r  (rf  an  ond  utterance  mutt  be  offamH  in  «»i^  *k.* 
-SIlrSsiMSJeJr^       «»i«unrt«t»l  evidence  to  be  UMufflcient  o. 


Sub-Utkl:  Nuinn  or  WmrMgis  Biquiiaa 
6  20S2.    ■ta^w*  ^  —  - 
u.  Ai'nn««^r^  V  ^ZT .f  "■■*■•*    ^*  *■  '«»"  known  that  in  the  dvU 
^!!2^J!fT'  *•  «^  ""i  "'  t»»  Bngli-h  common  kwS 

rs':iSrr-in'°j:r'':L^s;"^^^^^^^     '^^-- 

f.  some  ,«jpc^  the  weight  to  rgiv'^rtrwiSeTtLZ""'  ^aj 
measured  and  »p««ented  in  numerical  value.,  even  by  countiTK  Td 
qaart*™  of  a  wttnea.;  and  thi.  .yatem  continued  i/ force^J^^TcJm 

H  X."T'  ?"f-.  '•*  *^  ^"S"***  commonJaw  inatiSi  ^f  Tu^ 
tn.1.  on  the  other  hand,  it  wa.  completely  otherWi.,  At  common  kw  the» 
»«  but  a  nngle  instance,  and  that  a  borrowed  and  moderHT  Ti^^Z 
•ecidental  and  of  anomalous  oriffin  (the  rulein  Mrin^I^      ^i  ^*' 

imI  nilA  atW^ .  -»..*  i,.rr  ,*"•/"*"  niiejn  perjury),  m  which  a numer- 
Kd  rule  existed ,  what  little  elae  there  is  to^lay  of  that  sort  has  come  into 
our  system  either  by  exp«ss  statutes  (all  but  one  dating  sinceTs^ror  br 
ti- fllttauon  of  civil-law  rules  through  the  court  of  chance^  0^^700^^ 
jAcMd  mvention  The  reason  of  this  cont.-a,t.  and  of  our  s^^Mr^ 
^to  the  civil-law  rules,  and  the  causes  of  our  freedom  froml^rinciX^ 
S:^wrh=n"C^""^'^  "  "^  ""•'""^  -^  deleteriJZ  f22^  t 
(1)  It  has  been  doubted  whether  the  Boman  law  in  ite  prime  (that  is 

^r^:i  LTiiTbVthrr:i  its  ^  '^^  ^^:^^^^ 

al^in  the  later  c«,ificatio?oflt^rJu.1^^:S,^^^ 
mitfoundation  forthe  Coi  tinental  ciS  law. the  Ro^an  StSU^"^; 

Tlus  rate  later  came  to  be  adopted  in  the  Continental  civil  law  founded  L 
,«t  on  the  Roman  law.*    But.  long  before  thi»..it  had  b^.^  .'  jTofth^ 

MponuTs  Anmw  ia  Sqaity,  nui  bdan  tha 

NwiDted  in  tht  Aawiau  U«  Rtigirtw,  LIl. 

•  "  Th«  otDonMa  mtmmowIt  MppoMd  that 

W*  tkit  om  witiMM  did  not  raSee ;  ud  the 
«fet  iMcaoM  It  WM  iMietionwl  in  DmUot 


*J.r'    .<?•";?»•  HiirtoiPBdn  droit  ottoinrti- 
»  DiMta,  aii,  »    jj  (Dlpi«i ;   <<  gw  --. 
"|^»f^««»»««ditito;etikrdio.nadJ^^ 

t««*tioB«i  proktMB,  ate  aW  I«|timi.  «^m^n^ 

OMtnm  •*  );  fh.  »,  I  1  (A.  d.  S84:  "Simili 
modo  lanxtmn.  at  uniiu  ttrtimoninm  n«no 
i^"  it  9"«»»»«l'»  <»»«  r«oiU  pru  tor  td- 
m»tl.     »  nnne  manifarte  aandmiL  6    nniiM 


P"??^,  •"""  ««>o««  pnafolgaat "). 
M  had  no  dinet  iufluanca 
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canon  or  eodaiiHtioal  law,  which  for  much  of  iU  material  was  accustomed  to 
draw  npoo  the  Bomaa  law.  "tha  eooleaiastical  law  developed  the  numerical 
{vinoiple  freely,  and  elaboiated  many  specific  mlee  as  to  the  number  of  wit- 
nesses necessary  in  Tarioiis  situations ;  against  a  cardinal,  for  example,  twelve 
or  perhaps  (orty-fonr  witneeees  were  nquired.  It  is  enough  to  note  that  iu 
general  and  fundamental  role  was  tiiat  a  single  witness  was  in  no  case  suffi. 
cient*  In  the  Church's  system,  however,  this  rule  received  an  additional 
sanction,  over  and  above  tiie  mere  ptecedent  of  Boman  law,  from  the  law 
of  Ood  as  revealed  in  Holy  Writ;  for  passages  in  the  Bible,  both  in  Old  and 
New  TMtaments,  were  oonfidoitly  appealed  to  as  justifying  and  requiring 
this  rule  by  Divine  command;*  and  this  sanction  snflBoed  to  give  to  the 
numerical  system  of  the  ecclesiastical  law  an  overbearing  momentum  and  a 
sained  orthodoxy  whush  must  be  considered  in  order  to  appreciate  the  force 
against  which  in  due  time  the  common-law  judges  had  to  struggle. 

The  truth  was,  however,  that  at  tlus  time  of  the  Papal  Decretals,  and 
even  after  the  end  of  the  Middle  Ages,  the  rule  precisely  accorded  with  the 
testimonial  notions  of  the  time.  It  was  not,  in  its  spirit,  an  invention  of 
the  eoclesiastieal  lawyers,  nor  yet  a  mere  continuance  of  Boman  precedent; 
it  was  a  natural  refleetitm  of  the  fixed  popular  probative  notions  of  the  time, 
— notiau  which  prevailed  as  well  in  the  sturdy,  self-centred  island  of  Eng- 
land as  aa  the  Continent  at  laiige.  The  prevalence  and  meaning  of  thig 
underlying  notion  must  now  be  examined. 

(2)  Civilization,  needless  to  say,  almost  began  over  again  with  the  invasion 
and  settlement  of  southern  and  western  Europe  by  the  Gothic  hordes  in  the 
400s  and  SOOs.  Primitive  notions  prevailed  <mce  more,  and  the  slow  pro- 
cess of  development  had  to  be  repeated, — repeated  for  the  law  as  well  as 
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torjrimjrbefoaBdintheMlowiiigiRMlu:  188>, 
■■BtiD,  HittoiN  da  la  ptoeidnn  eriaiadla  an 
France,  900^  960;  1900.  Partila.  BtorU  dal 
diritto  itaUMM,  Sd  ad.,  voL  YI,  (t.  1,  p.  SS8. 
Ita  tanor  in  tlia  1700b  n»T  be  aan  in  Baoniar, 
Traits  daa  Praavaa,  1888,  6tk  ed.,  H  2M,  4S>: 
FMhiar,  ad.  18S1,  ProeMan  Oinla,  pt  1,  c.  iU ; 
Idinbwrii  UeTiaw,  October  184S,  {k.  8il8;  it 
parriateain  parte  of  tba  OoDtiDent  into  tha 
ISOSi;  bat  waa  tbeXUbtA  in  tmimt  in  17S1. 
•  AwU  1400,  Corp.  Jar.  Canon.,  Decret. 
Ong.  lib.  U.  tit.  ss.  da  taatiboa,  e.  ti  ("Uoat 
qoiMMn  tint  atom,  qua  ^uea  qnaa  dooa  esi- 
guit  teatae,  nnlis  eat  taman  anoaa,  qoa  nnina 
tantum  teetinoaio,  qoamvia  lagitiaMt,  ntionap 
biliter  tanninMar");  aaa  aba  ib.  c  38,  e.  4 
(qaoting  tha  Bible) ;  Daarat  para  ii,  eannt  iv, 
qo.  ii  and  iii,  c  iv,  f  98,  raprodneinff  Ulpian  ; 
1553,  Bofermatio  Legnm  [Ana^ic]  Boeieeiaati- 
eamiii,  tiL  da  taetibua,  e.  40  ("  Teataa  ainRokuw 
nihil  probant");  1718,  Oibaon,  Godcz  Jar. 
Bed.  An^  1054  ("la  the  apiritaal  ooart,  they 
admit  no  preoT  bat  bjr  two  witaeaaee  at  leaat ; 
in  the  tampoial  ooart,  one  witnaaa,  in  many 
oaaea,  i«  jndffed  eoiliciaBt'^  ;  1726,  Ayliffr,  Par- 
ttfton,  641,  644  ("  Tbongh  regalariy  linfl^e  wit- 
Beaaaa  make  no  pcogf  aooording  to  tba  civil  and 


law,  nor  yat  ao  mneh  aa  half  ^roof  Ij 
thaaa  lawa,"  yat  there  are  exoeptions  ;  in  crim- 
inal aanaee,  no  eseeutioa  ia  nameil  except  for  « 
flOBfcarioa) ;  1788,  Ooghton,  Oido  Judkionim, 
tit.  88,  p.  137  ("  Jnra  diennt,  quod  regnliriter 
dno  teetea  aoflkiant "). 

Vor  the  modam  aeeleaiaatteal  lav,  as  keeping 
«p  thaaa  rnleL  aee  Hiaachina  (1897),  Syxtem  d. 
katheUaehea  Kinhanradita,  nt.  vi,  p|i.  101, 108, 
1 884 ;  Biahop  Ondardonk'a  Trial  (184S),  Apj^ 
ton'a  ad.,  937,  348,  377 ;  Dmate,  Cauonical  Pro- 
eedan,  tr.  Haaaaaar  (1887),  p.  106. 

*  I)eat.ZTii,8i  ["  Tha  morderer  shall  be  not 
to  death]  ;  batat  the  moath  of  one  witness  [only] 
bediaUBatbapattodeaA";  ib.  xix,  15:  "For 
any  iniqai^  ...  at  tha  month  of  two  «it- 
naaaaa,  or  at  the  month  of  tiiree  witnesws,  sliall 
the  matter  beeatabliahed";  Hnmb.  xxxv,30(like 
Dent  xvii,  8) ;  Matt.  xvUi,  16 :  ["  If  thy  brother 
treapaaa  againat  thae,  and  reject  thy  complaint,] 
then  take  with  tbea  one  or  two  mun-,  that  in 
the  month  of  two  or  three  witnesses  every 
word  may  be  catabUriiod  "  ;  II  Cor.  xiii,  1  (simi- 
lar) J  I  Tim.  T,  18 ;  Hebr.  x,  28  (iilhiiiiom  to 
tiie  fongDiDg  idaaa) ;  John  viii,  17 :  "  It  in  also 
written  in  jrmir  law  timt  the  tnitimouy  of  two 
nien  iai 


H1M0-J074]  BULE8  OF  NUMBER;  HBTORT. 


I  30S3 
SifCCSltlrM  ^ecJfi"''.  ^»"'  ^-  -^-^  ^  tH,  South, 
legal  notiou  had  to  irrowW/ Jw^^  the  popukr  and  general  instinctive 
Sow  on.  d  tr«^re^«d  C^ed  1''  r"^^  into  advanced  form.. 

particular  pha«i  of  the  «tiw  ^.tom  of  fo^S™  ^  "T"  "  ™"'^  ''"« 
btellectual  development  atwbSo^SiZ^  "!?"'°'  "*  "»*  •'^  «' 
It  i.  a  matter  of  tie  whoL  IpWt  o^tS^^r  ;r?"  '""  •°,"'*'  'P^*^ 
belief;  and  aince  the  hietwy  iSh  which  w«.^'  '  ^*^°"^'  "  ^«*» 

rrm"oi:sSHrHSr^^^^^ 

diTin.tk.n.1.  the  fora.1.  „d  ih^T^Zt^  ^^*^J^'  ^  *•""•**  ">• 
to  th*  other  doM  not  ooour  sbraptly  and  ZnlrfSli  *  \i  .  *«•»*»««>«>  from  om  stag. 
of  God.  in  tha  form  known  to  SE?y  «  «U  t^^LS.'^lT,•^P^*•  J-<»«™«S 
ia  their  d^pNt  aenaa,  belonir  to  the  ftLrtL!?  C!  J^*  l*"'^  *"  '"•«»«tiona  which, 
tm^  that  onil  forLliamf  .  bJU?!^'!. ^Z ^^  '^^  *»  ««  •"-"d 
thought  in  whiTth.  -nribS  p;,;,W.bla^fii^2S^'"«J  T"  *^  ~""*»«»  «'  '-P^ 
ii.nM,Dt  prododng  lag.!  affe^,  S  tta  1-^^!!? J^*^  only  «  at  l««t  tha  domin7nt 
dtion.,  »oUtion..^«S«..tS  tta  Hk.  ^i"?T^  of  a  apiritnal  «,rt-di.po. 
In  thi.  larger  .a«r[K™r/,Sii7i"^^"'o^  i"to  tb.  b«,kg™.„7 
thU  term  to  m«u>  marriy  tha  notion  tStnmiiS^'hSf .  l"i  ^  •«  •!»»  ~tW  by 
inMthareapi«crib«Iform.i,  a  caSn^^S^T  Z^  "*  *°  *"'•  "^ ''«"*«««« 
thoi^ech  or  doing  af  o,SS,^4  wr^i.''^Jl^"**t~r  ^  f^^  ''•'•*  »  •>»««  *« 

dlrf  the  inward  formaliam,  and  it  om1i2  1^  t^J  ."•••*"*"  '»«^'  »  what  ma,  be 
trio«c  «ln.  of  th.  ina^^VlLS^Jl^';^*^'  "'^«»'  •«-».  th.  in. 
Uw.  Tho.,  for  exampte,  wa  contrSk  tl»  fo«.!?«'fl^  ^!f  "  r*"^  '*«"«'•  «««»  ^y 
»d«  the  fonnar  wa  52.  oT^STtiiirfiS  ^,^  J^"^  t»»«wy  ««  proof,  ani 
brt  that  two  oiadibla  wSeSa  «i  n«till  1^'  "w**"*^  '''*^  *«  »ot  »«aa. 
«!.  ha.  nothing  to  d"IK!«Tin"ST^    WW.  Baa  tba  for«»ll«»  bar,?    mi 

fcn«ai.minitUthaJCJiSroi  iJi  ^.!!rj^^^    «*•  «- -e-ant o« 

«-«).  rnk  of  thumb  iTS  iTwS^S  TTyJ'i ':?*^ 
the  eetimation  of  taatimony  and  h^wn^aM^iL^J^  ^  ^  dimwtkm  in 
tiw  Taluation  of  «^  «ai'a  c«SwilTll!2i  ^  ^  tlf^  to  »ha  off  n  4.,,,^ 
io  the  external  mark  of  numbara.  iUdTTl!!!  •*•'  ^  *"*""«  '*»  """^ 
'tonMl«m  •  of  tha  law  to  a>pr«N  that  taodOTevtSTir  1JI!1T''*''^  uea  tha  term 
*«I  quiditiea.  motl«a.  wUtiST-S^TSnnd^trtlir  'T!  ««"^'*«°°  "" 
Bowna. ...  Tha  formaliam  olQmmJZ^!^^    ,^T  "y  ™**  on  extarnal  phe- 

|i«nb,thaona  party  tTthTiw.^d^C^'r:?!'**'*"-  Tb«  "".di. 
j«l««««t, «.  b«^^forth  ii  foi  mLt^i?J?!L'^  tte  Fooeeding.  eran  to  tha 
«irwu.wf«aimaMiarbythadamanda<rfthapartia.;  thajodg. 


pJilli'  S!*  '^*"?''"'  "  >»  <»»p«««  with 

IWei»r  Dmnaw.  ia  the  rata.  oT  Tu.  eonw" 


SSr«?  uTsJu^SiuS^  t;:^'*^  ^"•^ 


f  MM 


QUANTTTAnVI  BULK. 


[Ciur.  LXIX 


rami  Murto  toMadawd  and  im^t  aho  to  Maff  Into  tk«  poHw  aoarti,  how  nnwillingijr 
Im  Mdhrad  tiM  nodt  of  pnel  kj  tofiMtiod  [Jwy],  and  kow  te  ohoM  ntlMr  to  •void  th* 


iml  oowt  aad  nhaMiiatoty  toadhr'tlw  aonatqaanaM  of  oostwaaay  tkaa  to  Mibmit  him. 
••If  to  a  pmadiin  la  vhkh  «ka  tribwud's  dlMratioB  had  fiw  ptegr  la  tha  raliuuiou  o( 

The  Mine  formaliatio  oonoeption  of  law  in  general  end  of  proof  in  particu- 
lar ha»  been  plainly  deacribed.  in  iU  preaent  a^plioation  to  the  oath,  Ij 
VvAmiat  Bninner.  that  giaateat  of  Oennuiiata:* 

••[ThadMBinaMeB  of  fomaUaaa  and  the  aairawliadtoof  Jadidalfmdoinof  HKowBt 
tnn  tlM  aMrkod  ftaturaa  of  Goraanio  prooodan.]  It  was  not  to  th«  Court,  and  with 
tbo  oUoot  of  pwrnadlBf  the  Coart.  that  praof  was  fanMMd,  bat  to  Um  opponent,  and 
with  i^ganl  to  tha  panaarion  or  bdkf  of  tho  whola  bo^.  Tha  gwwral  principle  [of 
fwrnalkm]  indadad  tha  proof-praoodaro;  h«w,  too,  was  tha  Jndkial  dkonstion  replwMd 
by  tha  oompoliioa  of  fona.  Tbua  tha  praof  waa  not  aabmlttad  to  tho  Jadfa'a  valuation, 
bat  waa  piaaeribwl  oooo  for  aU  by  raka  whieh  maat  ba  f alflUad  bofora  the  proof  taatMi 
by  thorn  oonld  bo  ngaidod  aa  alBoarinin  Thtao  raloa  oonaiatod  of  forma,  iu  which  tha 
proof-raaolt  meat  maaifaat  itaalt  or  (ao  to  apudt)  oiyatalUaa  itadf .  wbilo  proof-malerial 
avaUablo  intonaaUy  or  la  otbar  forgaa  reautiiia  diara^irdad.  .  .  .  Tbo  formaliim  of  tha 
pvty'a  oath  axhiUU  Itaolf  abora  all  in  tbo  faatora  that  tbo  oath  ia  •atalfad ';  for  tha 
mmonant  of  tha  awMtrar,  holding  ia  hia  band  a  ataS,  prooounoaa  to  tho  latter  the  otth- 
foraala,  whieh  ocmtaina  tha  alhgatton  praatntod  for  deciaion.  Tbo  awaarar  U  obliged  to 
ropaat  word  tat  word  thia  'ataSod '  fonnttfa^  whila  tooi^nc  tho  ataH  and  calling  upon 
God.  A  alnglo  error  of  word  defaalted  him. . . .  [So  alao  for  praof  by  witoeaaas]  There 
waa  no  qaaatiooin(  of  them.  Tha  witneaaaa  had  to  awear,  word  lor  word,  to  the  allega- 
tion i»eaanted  for  deciaion.  The  probatira  ioroe  of  tha  witaaaaaa*  doinp  lay  axciiuively 
in  the  oath-iorm  of  theb  nt^fiwift  Only  by  aa  errar  in  thia  form  Ot  would  seem)  ooold 
tha  nltmiaii  ba  inoiactira.  .  .  .  Apart  from  peeattaritlaa  of  qieoial  tribal  lawa,  the 
eontroraray  waa  deddad  m  aoon  aa  the  witoeieaa  had  awora  thdr  oath  according  to  the 
mniHij  lomaUtiea.  If  the  opponent  of  their  party  waa  anwiUing  to  let  it  rest  here,  be 
had  (by  aone  eaatoaia)  a  Bi^rie  aaeana  ol  orartbrowing  the  witaaaaaa,  .  .  .  [nainely,]  a 
dad  with  tha  impaadiad  wltftoara  Battled  tha  raaalt  ol  the  eoBtnmtqr." 

The  oath,  then,  in  the  Germaoio  epoch  ia  bat  a  nngle  prodact  of  the  per- 
vadii^  formalicUc  conception  of  ^Ocetee  and  <rf  proc^  AU  through  the 
8azoB  and  Norman  times,  the  oaMi  is  a  TeriMU  foraok,  which,  if  aacceaafullj 
performed  without  immediate  disaster,  is  concMled  to  be  dBcadoua  jKrM,and 
ine^ective  of  peraoud  credit  It  faBows,  too^  ifaoe  the  perfermance  of  this 
aet  is  in  itself  dtaMisas,  that  Um  mnltiide  perlomwce  ol  it,  if  persons 
can  be  obtained  who  irill  achieYe  this,  most  multiply  Hs  ptobatave  value  pro- 
portionately. Thia  naaerieal  oonoeption  is  inherent  in  the  genetal  formalism 
of  it  Thus,  agam,  aB  tihroogh  these  tinea,  the  oatb  is  lot  greater  causes 
sworn  by  greater  nonbars,  aometimea  siz^Miided,  or  twelve-handed,  or 
twenty-fcrar-huaded ;  that  is.  a  degree  <rf  greater  certainty  is  thought  to  h^ 
ff^^jn^  Qo(  br  analyziDg  the  s^ttcMwe  <rf  eaeh  oaA  in  itself  and  relatiady 

•  na  latatriHng  dar  Sekwonpridrta.  ad.  lim,  48,  H. 


ffSOII>40T4]  RW»  Of  OTMBERj  HISTORT. 


<  I  IMS 

IrlS^  J^SS!S"  «liilpi»^nt  for  the  om  in  hwd    In  •!««.  Jrt.^ 

kfi  M>l  hok  of  knnrMi.  mj  m  b.  .BoiM  to  mu,-  md  ol.  otaL 

Kntlly  the  spmd  of  juxy  tnal  must  have  helped  RraduallV to  develTth. 
iSZ^lSr^^.      "?•'"";•     ^"'  *'"*«  '^P-  »'  P«««"  in  popular  colJ 

Z  ft»«.«?^V  •       ,•  °"«»»«»**1.  quantitotiye.  formal  conception 
Stln^e^nira.  '"  P:fy^«"'«»*«^««iP<»der.tiven.tn« 

•^.  proof  .yWf  ,„rt«fr  »!««,  the  d;m«£t'n^i,5S^ 

tt.  brttor."  ^  **""*"*  »^  *•«  *«««^ »  "«tt  which  Wt  hi.  proof 


It  '8  snrprieing  to  at  to-day  to  note 
(i«.  c£  a  aii^  testimonial  ataertion) 

"ntirhti  BnrntiaMtililijJili.  II  aa7  soV'TK..— 

ni.  4*2,  4M,  m.  """^  ««  m^fm, 

^Yrt  CTen  bar*  the  iaMnUioa  Mri*  littk 

Sf^*^  '■-^  *'«^  •«««*.«««  of  the 
"th:  Bnuner.  flchwnigirieht*,  «,  68,  85, 1»8. 


how  long  this  conception  of  the  oath 
PCT8i«ted.n    What  ia  material  to  oar 

*■  "All  unr  oM  eoilMtioot  of  ciutoniarr  liw 
mntet  Mch  other  in  raniBdiiig  ne  that  ■  ituAe 
wttneK  cannot  (uffloa,  bat  thet  praof  it  niadBti 

***  ^**°i*  J*^  •"  '"""d  »»  teetify  to  the 
MUM  effect  Corioosly  eoon(^,  thia  bbam  mtan 
"«JJ»<>«5»J|iJ^  oar  j^^ 


ISOtt 


QVANTITATITI  RCLIS. 


[OlUP.UtX 


;{ 


ninoM  i>  thrt  M  •  P«pok»  potioB  ud  iMtiaetiw  mntal  tttUude  it  wu 
rtlUin  •linoit  ftilHom  in  t&»  IWKkrt  th*  tim.  wb«i  tb«  egollict  of  U« 
commoD  Uw  ud  tht  •oele.lMtiod  i/itMi  owne  upon  Ih.  ttog*  The  viul 
foiM  of  this  qa»tiU»iv«  kUn  of  «  wittiM.*  Urtimonj  to  ww  pnMiug  t-i  th« 

..rfnoe  in  .boidMit  o««d  i«-U«««  *^  «»«» *:,"^'n f^  Vl""^ 
hnt  and  thm  that  a  piotart  it  iai«d  againat  iU  faUa^j."  U  ^  probable  .0- 
da«L  that  th«  lonf  dday  in  aboUdiint  tha  diaqoaUfioation  ci  witnesses  by 
iut««at  (auto,  f  676X  "d  tha  popnlarily  ol  thoaa  nilaa  tffl  tha  end  «f  the 
1700a,  was  dna  to  a  larking  faaling  that  an  oath-aaaartion.  marely  aa  such,  of 
uybodr  whataw  waa  (if  oooe  adnittad)  at  laaat  good  f or  ■omething.- 
ooanted  one  aa  taatimony."  Only  by  a  alow  and  oomparatitaly  recent  devel- 
opmant  oama  tha  lational  notion  of  analyiing  and  raining  taatimony  other  than 
by  numherfc  Evan  to^iay,  among  iuriaa  in  aoma  placaa,  theia  it  no  doubt  a 
man  eonnting  of  oaths  or  witnaaae^"  Impoawbla  aa  it  may  ba  to  note  in  any 
praciae  epoch  tha  parting  of  the  waya.  and  to  pnt  oonalvaa  back  fully  into 
the  mentil  condition  of  the  former  daya,  the  liring  f oroa  of  the  old  numen<  al 
conception  aa  lata  aa  the  1600a  and  1600a  cannot  be  doubted.  It  appears 
plainly  enough  even  on  the  dead  printed  pagaa  of  the  SUte  Tnal. ;  and  iu 
nature  haa  been  very  weU  phraaad  by  Sir  Jamea  Staphan.  in  the  following 
paaaage:  , 

188S.  Sir  Jam$  St*,ktn,  Hiatory  ol  the  Criminal  Law.  1, 400 !«  The  opinion  of  tU 
tloM  fbrfoi.  1700]  i.^  to  h.T.  b.«.  thrt.  if  a  ««  «««  jnd  awof  *o  «.yU..ng  wh.t. 
rT.  h.  oagfat  t.  b.  bdimd.  .nfeas  H.  was  iimM,  aonte^dkrted.  •  •  •  Th- June.  «.m 

JTblv.  th^t  (« they  my  «lu»  still  think)  tiuit  •/»^r>?^«!i'*"'  \'?  "^^ 
»  ^«wwita3U. « to  a|w4  »  n^hMrfoal  Tslue.  and  mort  be  W^ 

iSf^^s^  -^^  Coat  "*-w  •  -"  -  •  '^'  t!- '  «""'"r^ 

Mritaisa,'  the  lory  se«n  to  ha*,  beliered  him  a.  a  matter  of  -W^"^''' T"  f."^ 
dSSrU»o-ghiS«e««afawe«»ptioa..  .  .  .  The moetwm^kaMe ntaatmt.on  of  ti«. 
i«lA.btobefoandin»h.tridof  the4T.J|.«.it..  .  .  .  tCh»*<l«»h»8orogg..a,.: 
nST^Bwiek  «iy.  to  aU  this,  -  Hera  1.  notWag  sfainst  as  birt  talklag  and  8we.nng." 
B«J  foTthat,  be  hath  bom,  toM  (U  it  .«•  poarible  for  him  to  hjn.)  that  •'«  »f '""'"J 
U  tooS  «.d  s«.ari.c  5  far  aU  things,  dl  men's  Um  and  ««tanev«  dota™.n«i 
^  «,  oatTuHl  w  oath  k  l?y  talking,  by  kissing  the  .  -ok,  and  eamng  God  to  witne«  to 
S^^ShVwhat  is  said.' .  .  .  Seroggs  was  right  as  to  what  it  [the  prart.oe  of  jorw.] 


u  1860^  ThoriM  ».  tM,  D*w  116  «  (In  • 

MM  wb«»  two  wltnMMS  or  •  kn*"*^.*^ 
wen  OB  ont  lids  ud  nono  on  the  other  rida,  tlu> 

STi^  i.  ■»«*«!*i"*r*«!2Sr.'sil' 

auUM  AoM  ") :  1571.  DnkA  of  HorMk's  Tiki. 
T^^m-Tt.  1, 178  (»eiwd  Qndidi  wM     ""J"-^  ."- 


Mobebis  witBMi  shall  tarn  th«  Kale  in  faror  of 
Sther  psrty");  17M,  !««>  H.r.lwicke  C.  ^^ 
in  B.  vTlinDM.  L«e  eae.  T.  Hurdwickr,  W 
(•*  On*  wttBMS  ii  not  aoOeient  to  cooriot  a  inaa 
of  pednrr,  snleM  then  weie  wry  strong  cireum- 
'' I'i  oeth  u  «»good  aa 


uaviti,"  when  the  Dnke  m^  «"«  ""PS^f^ 
w«.d*  of  dteredif:  upon  which  SniJMat 
B>irh»in  tateijected,  "  Me  in  ewom.  there  Medrtb 
no  more  prorlng");  IWa,  MiMinger,  in  A 
New  W.y  to  P«y  OM  ftAti,"  «*  B.  ee.  1  (Mr 
Oll«  OTerrMoh  ;  "  Br iridee.  1  know  *«»  "*  • 
poWi-  notery.  end  endi  etend  (a  lew  for  »  dooBj 
WitnetiM  -^  i  1«83,  t.  C.  J.  I5«»»»oo,  in  I«rt 
BoaeeU'e  Triel.  9  How.  8t  Tr.  677,  618  ("If 
TOO  cannot  contradict  the*  by  teetoony,  it  wJU 
be  tdcen  to  be  a  nooT") ;  1716,  Paiker,  C  J.. 
te  B:  rMoscoti  ifiiMod.  IM  C's  oedihU  and 


~am>  *mm  ™— »rk»  of  Sir  John  HawH 
8olidtor4taBenl  (aboot  1700X  in  8  H""  ^ 
Tr.  741. 

M  Jmtt  1736,  Chief  Baron  Oabert,  F.»iil«n», 
189  •  "  Brwy  phtin  and  henMt  nun  affirminz 
the  troth  of  any  natter  nnder  the  aonction  and 
Mlmnnity  of  an  oath  is  entiUed  to  faitb  and 

jnuuHt,** 

M  Comnare  the  maanrM  taken  In  the  Ftrnch 
Code  d'lnetraetifln  OrtnrineJle  of  1808  tn  educat. 
JariMoatof  iUsiittitndsilMMin,  utanvr*. 

m 


8*700 


M  1030.1074]  fiULB  or  HUMBIR,  HI8TOBT. 


f  MM 


1500..  .odiing  .t  rilTf  «^°  to  tS'n^LZrt*  c«ut.  ol  th. 

wen  eqnaDy  pnpMvd  aod  aeoiutoiiMd  to  weiah  iMdmn-u^T        u    ^*^ 
.U-r.f«.  would  Me  nothing  Wl^tTJiS.'tSSr^Vrti::'^ 

w«  in  ftct  fc2n„Uy  den««d«l  of  thHomJ^Sri^iJ;'*  ft  tjl  .T"" 
wfcen  the  ooaiiet  betwaen  tho  eocI«.iMtwi  ^Ju  "  wm  »  Umo 

•t  its  iMt  lad  pefhliTiti  «1!S   ♦  "•*  **"•  oommon-ltwConru  ww 

Mtical  kwjren  wen  a  dirtinguiihed  .ndno^f  SLt^*''  -"*  ""'^^ 
knowing  whethStheir  arrtem  wd  ^t  ll^ »  "d  theie  wm  no  wey  of  yet 

rule  dedanng  one  witnM.  ineufBcient  wm  .ppeied  to  the  mbmI  h^L^^ 
It  the  force  of  prMumption  dae  to  the  pte,^^^*^^^^^'''^ 
tlieContinent,«ndnotnneqndin  ite  riSlrr^EnalS^  itST'^^'^l.'""" 
aense  foree  of  the  invocation  rf  the  UwYrL  „?i"iwi  **  **"^  ***  ^"• 
the  rule  of  the  Chnith'.  Inw  end  rLteIti«.^'  •  S^^ptom  Mnctioning 
tion  by  .ingle  witnoMei    ITJ::^^^,^:^^^:^;^^ 

i!L*Ll\u    •K*^*'  *«»»  »»»•  uttorwoM  leoorded  m  late  m  thTMrlT 
1600..  that  th«e  wm  no  oertainty  that  the  attempt  wonU  JT^.^.      ' 
1687,  BMef^Limepln't  TrM,  8  How.  81  Tr.  760  7M.  OtAu^^  r   n     «i/. 

««rto'Uw.«tru  wtnts:;:^^^       ^•^^^^ 

JIpt1f«t;in?^»f  *?•  oommon-law  Oonrte.  at  the  time  of  thi. 
Sy  th^rJS.i^'"^!;  "*  '^'  .«>»*"^«7  over  certein  prohibition 
Sr.  tem^l  ^  ^  *^'.  •«'^"^<»1  Co«rte  to  teke  cojniaanoe^ 
matter,  tempotal  («.  &  not  matrimonial  nor  teatameutarr)     Tt  i.  «!/  i 
that  the  former  apedflcaUy  acted  on  the  grouTdTtKL.' empll^Lgi;; 

JJJj  "--y.  EagUth  I*w  Md  th.  BaJSwict 

mi 


tend  iMtacM  aiigkt  U  fomid.    ft.  itatatonr 
ml*  fbr  tfMWB  mi  Mid  to  b«T*  bamnMeto! 

l«M«.     ft.  d*il-kw  ralM  MtudlT  ob^C«d 
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improper  rule  of  evidence;  they  ipperently  disputed  the  jurisdiction,  not  the 
mode  of  proof.  But  it  seems  to  be  conceded  by  the  ecclesiastics  that  the 
common-law  judges  in  practice  asked  for  no  more  than  one  witness.  These 
had  as  yet  probably  not  had  the  issue  forced  upon  them  in  their  own  courts ; 
but  their  orthodox  practice  is  clear;  they  never  required  a  number  of 
witnesses  before  the  jury: 

1605,  Ba«crofr,  Artkuli  Cleri,  and  tb.  Judga'  A«n^,  2  Co  Inii  696,  608;  2  How. 
St  Tr  181, 143:  "  Objection  [by  tbe  Clergy]:  Tber.  i.  •  new  deyi*id  iuggeBtion  jd  the 
temponOl  Court,  commonly  receired  and  allowed,  whereby  they  may  at  the.r  w,U  «>d 
^ewnre  draw  any  cau.e  whataoerer  from  the  eocleeiaeticall  court ;  for  example,  many 
Lhibition.  have  Utely  come  forth  upon  thta  suggeetion.  that  the  law.  eccle,,a«t, call  do 
^uire  two  wltnewe.,  where  the  common  law  accepteth  of  one,  and  [that]  therefore  U  i, 
co^  Ugm  terra  for  the  ecclesiaaticall  judge  to  insist  upon  two  witnewes  to  prove  hia 
LuN. "  ;^U«r*r  [by  the  Judge.] :  «  U  the  qn«ition  be  npon  payment  or  «ttmg  out  of 
titheo,  Jr  upon  the  ptoofe  of  a  leg^gr  or  marriage  or  .uoh  hke  .noidenc.  [of  stnctly  eccl.. 
.Urtical  iari^icUon],  we  are  to  leave  it  to  the  tryall  of  the.r  aw  though  the  party  have 
bnToneiitneMi  but  where  the  matter  i.  not  determinable  in  Ae  ecclesiastical  court, 
there  lyeth  a  prohibition,  either  upon  or  without  .uch  a  .urmise.  » 

It  is  about  this  time  that  the  indications  occur  (in  the  passages  already 
above  quoted)  of  a  judicial  inclination  to  yield  to  the  ecclesiastical  principle, 
and  of  a  general  attempt  to  carry  itito  the  common-law  courte  the  funda- 
mental  rule  that  a  single  witness  was  p     suffident." 

(4)  But  the  attempt  failed,  -  and  fallen  absolutely.  After  the  middle  of 
the  1600s  there  never  was  any  doubt  that  the  common  law  of  England  in 
jury  trials  rejected  entirely  the  numerical  system  of  counting  witnesses  and 
of  requiring  specific  numbers."    The  only  exception  to  this -the  case  of 

»•  The  following  are  instances  of  i>rohiWtions 

arUing  in  thU  controverey:   1607,  Clwdron  ». 

a«rri8,Koyl2(plea,  payineut  of  legacy  ;  prohi- 
bition not  gmnted);   1611,  Roboru"  Cane,  13 

Co  66,  Oro.  Jac.  269  (mere  snrmiK  «n  advance, 

not  anfficient  to  leoure  a  prohibition) ;  1«2», 

Warner  ».  Barret,  Hetley  87  (plea  of  jAiim  ai- 

minidratU;  prohibition  apparently  granted); 

1688,  BichantsoD  v.  DUborow,   1   Ventr.  291 

(legacy ;  prohibition  iaaued) ;  1691,  Shotter  ». 

iTrrena,  8  Mod.  283  (payment  of  legacy  ;  prohi- 
bition iaauable) ;  1698,  Breedon  v.  QiU,  1  Ld. 

B«ym.  219,  221  (iaanable  for  a  legacy,  but  not 

for  revocation  of  oral  will).      

tt  During  the  1600s  and  l«OOs  the  aUtutes 

also  exhibit  the  pervasiveness  of  the  namerinl 

notions :  1668,  St.  1  Ells.  c.  1,  |  27  ("  two  suffl- 

cient  witnesses"  required  for  offences  under  this 

act  airainst heresy  and  foreign  church  authority); 
1597r8t.  89  Elix.  c.  20,  (  10  ("two  snfflcient 
witnesses"  re<iaired  for  offences  in  cloth-mak- 
ing) ;  I  7  (for  oerUin  offences,  the  pillory  is  pro- 
vided, "  being  lawfully  convicted  by  the  verdict 
of  twelve  men  and  two  suBcient  witnesses  ) ; 
1627,  18  Car.  I,  c.  2  (for  violations  of  the  Sun- 
day law,  "  two  or  more  witnessea  "  or  the  party  a 
confession,  sre  to  suffice  before  the  magistrates) ; 
1688,  1  W.  *  M.  0.  18,  {{  U,  19  ;  1«»1.  »  *  ♦ 
W.  4  U.  0. 11, 1  5.    In  178«-a7,  a  statute  waa 


enacted  to  prevent  smufflling  (Cobbett's  Pari 
Hist.  IX,  1229,  Campbell's  Lives  of  tlie  I  han- 
cellors,  VI,  149)  penalising  the  bearing  of  jmu 
in  companies  of  throe  or  more  when  travelUng, 
"on  proof  by  two  witnesses  that  their  luteutiou 
was  to  aasist"  in  smuggling. 

**  There  is  a  foreshadowing  of  it  in  the  fit- 
vious  century :  1661,  Renigerp.  Fogosso,  Plowi 
1,  8,  12  (where  the  (Jourt's  opinion  was  for  the 
defendant,  without  reasons  given  ;  but  the  de- 
fendant had  argued  that  one  witness  sulBcied  lo 
<ury  trials) ;  Plowden  published  in  1578,  and 
the  case's  significance  dates  from  that  time. 
But  no  positSre  deliverance  seems  to  come  till 
after  the  middle  of  the  16008:  1662,  Tongi 
Tria'  6  How.  St.  Tr.  226,  Kelyng  ("at  commoD 
Uw,  one  witness  U  sufficient  to  a  jury ' ) ;  then 
Sir  Matthew  Hale  and  L.  C.  J.  Holt,  qno'ed 
mat,  emphasise  thU  before  the  end  of  the  cen- 
tu^.  'Thereafler  the  matter  is  assumed  on  «U 
hands:  1806,  h.  C.  Ersklne,  in  Chlfori  .. 
Brook^  18  Vea.  Jr.  131,  134  (the  law  of  one 
witness'  sufficiency  "is  unifonn  in  pnneiga 
and  practlc^  with  the  single  exception  of  tM 

case  of  nerinry  ")•  .        ..     •     „ 

In  the  American  colonies  the  notion  i« »« 
surviving  somewhst  later  than  in  En?  and :  1641, 
Mass.  ^yof  Uberties  (Wbitmore  a  «1.)  S  ff 
("No  man  ahall  be  pat  to  death  without  tti 
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dread;  definitely  aimpluJeS  ^        "  °'  *'"  °"'°^"'=«'  'y"*"  ""d  ^^ 

ecclesiastical  Court,  and  to  laX^t^^^^^^^^^  7*"""^"  ^^'^^  '"^^ 

Bufficientf  Briefly,  the  diffeLtTatt '  %t\ribZf  thT  r."- 
wh,ch  would  call  for  such  a  rule  simply  did  not  ex'st Tr  th  J  "'"'"°" 
judge.  The  case  of  having  ™e«ly  on e'ituL  1  rnV/ris^^^^  oTtT  "" 
men  weiB  already  witnesses  to  themselves,  as  well  as  trieT  IM  ^'"^" 
sary  here  to  do  more  than  recall  thnf  ^iL^  J  "  '^  unneces- 

.anyways  alTected  the  hlt^^  of  o„  ;;t  oTSr  n"'"*;  '?  "  «** 
ury.untU  at  least  the  early  1700s  wZin  IpIi  !k  :  f"."^'^'  "'«*  *^« 

selves  of  information  contribu  J  ConaTlvSh  '^  '"'"^'^  *°  '""'^  ''^«°'- 
pendently  of  the  witnesses  proTurdTco^rt  CST  ""^  °u  ^^"'"^  '""^"^ 
16003  this  joint  quality  of  witnrsL.nTir'  "^^.'.J"*  <l""ng  the  1500s  and 

.  .ore  or  li  con^ide^^lj^  ^^^TtLTrt SiaTl^^^^^^^^  T^J^^ 
was,  therefore,  radicallv  differpnt  fnr  »»,»  „  """""  materia j.  The  situation 
.atical  judge.'  The  foLt  ne^  not  and  Sru^ ill'''  and  t^e  ecclesi- 
that  appealed  before  him.    He  couM  nT^    i  ^"""^  ^^^  witnesses 

more  necessary,  for  thi  ^as  not Tlth^ti  ^  one  insufficient  and  two  or 
the  witnesses  producSircourt  In  l^  T^""^:,  ^  ''"'^  ^^  "'^«y»'  '^^ides 
evidence  cxistin^n  the  br^«t,  of  tt  ^  ""P'^^^^^^'^  <l»««''ty  of 
says)  twelve  othfr  witnesses  Sde/th.    ^  ..  ^'"^  ^"^  <"«  ^°««'«^»« 

as  to  the  extent  o7  EeTvide^S  !  k'  ?""^"'''^  *^^°'-''  *''«  *»":  «°d. 
did  not  knowl  hii%rri;rLT^^^^^^^^^^  °^^"'  '"^"^  i"<^8« 

therefore  impossible  and  preXterous  for  hi  .    'amounted  to.     It  was 
cient  and  to  reject  the  one  ^^0^^-/       ™  *»  fttempt  to  declare  insuffi-' 
might  still  go  oiTand  finTa  LTc7  ^     "^  ^"'^'"^^  '"  ''°"'*-     ^he  jury 
•t  fu.    Judicial  rules  of  numW  woXh'b'^S'  ^°' '''  r^""^'  '^"*^' 
Such  was  the  lojrioal  and  ZZHT  .         °"^ ''""'  ""•*  ""*  °^  Place. 

numerical  system  t  ju^  tSr^ThTrad  Jl"'^"''"^'  '°  '"*''^"'^'  '•>« 
the  1400s;  and  this  w«,  theatw^Vf,  ...  ■^"  Fortescue's  reasoning  in 
the  qnesti  „  was  foLTupt  Zm  *'"  ^"'«"'  "  '"^^  ^*«  l^^'^^'  -J>«-» 


tetimony  of  two  or  tline  witniwn  or  th>t 
wliieh  u  equiTnlMt  thereto") "^^L  i* 
Bjvirion.  of  1«80  Mid  1872    ■•'w?,'^..  " 

SbU'.  .«™  T^^,.*^  TOglrtnite'a  view  or  con- 
•tables  .flSrmation  "tnd  one  milficieDt  witroS. 
wth  cjrcumeUnce.  ooncnrring,  or  two  witr^S! 

'.  Keuh  P.*-  Col  "2Jrri7  i»"i«'  wr 


ra  not  require  two  eWdencet  to  And  •  nuu 


ih^t-^tl."'  *?  ?f  v*""  ^^y  °f  ^^  provided 
th»t     there  ehall  he  two  crftiible  witneMes^ 

then  read  a  passage  "out  of  a  law  boolt    that 

,W%.  ^"  "^^"X^'  enfflcient";  but  the 
jury  dfaagiw^,  aome  of  them  thinicini  the  eri! 
dence  insufficient).  ^         *  ' 

ILIj    •    W****!   *i!"  "f^onstration  has  been 
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Circo  1460,  Sir  Joht  ForttterM,  I.  C,  In  hU  D*  LaudOnu  Legum  Anglia,  c.  M: 
"  Prinet:  '  But,  my  good  ch»noelIor,  though  the  method  [of  trial  by  jury]  Mherel)y  the 
Uwi  of  EiigUnd  sift  out  the  truth  In  matters  which  »re  at  iisue  highly  pleams  me ;  yet 
there  rests  one  doubt  with  me,  whether  it  be  not  repugnant  to  Scripture.  .  .  .  (Jur 
Sariour  spealiing  of  offences  and  forgiflng  one  another,  among  other  things  delivers 
himself  thus :  "  If  thy  brother  will  not  hear  thee,  then  take  with  thee  one  or  two  more. 
that  in  the  mouth  of  two  ov  three  witnesses  erery  word  may  be  established."  Now  if 
in  the  mouth  of  two  or  three  witnesses  God  wiU  establish  every  word,  why  do  we  lock 
for  the  truth  in  dubious  oases  from  the  eyidence  of  mom.  than  two  or  three  witnesi<e»? 
No  one  can  tay  better  or  other  foundation  than  our  Lord  hath  laid.  This  is  what  ia 
some  measure  makes  me  hesitate  concerning  the  proceedings  according  to  the  lawi 
of  England  in  matters  of  proof ;  wherefore  I  desire  your  answer  to  this  objection  ' 
Chanedlor:  '  The  laws  of  England,  sir,  do  not  contradict  these  passages  of  Siripturs 
for  which  yon  seem  to  be  so  concerned ;  though  they  pursue  »  method  somewhat  different 
in  coming  at  and  discovering  the  truth.  ...  K  the  testimony  of  two  be  true,  a  fortiori 
the  testimony  of  twelve  ought  rather  to  be  presumed  to  be  so.  The  rule  of  law  says  "  the 
more  always  contoins  In  It  that  which  U  less."  «  .  .  .  [The  law  of  England]  never  decides 
a  cause  onlg  by  wltnessee,  when  It  can  be  decided  by  a  Jury  of  twelve  men,  the  best  mi 
most  effectual  method  for  the  trial  of  the  truth,  and  In  which  respect  no  other  laws  cm 
oompare  with  it'  .  .  .  Prince:  'I  am  convinced  that  the  laws  of  England  eminently 
excel,  beyond  the  laws  of  aU  other  countries,  in  the  case  yon  have  been  now  endeavoring 
to  explain.  And  yet  I  have  heard  U  «t  some  of  my  anceators,  kings  of  England,  have 
been  so  far  from  being  pleased  with  those  laws  that  they  have  been  Industrious  to  intro- 
dnce  and  make  the  clvU  Uws  a  part  of  the  doustitutlon.  In  prejudice  of  the  common  law. 
This  makes  me  wonder  what  they  could  intend  or  be  at  by  such  behaviour.' " 

1880,  Vaugkan'M  Trial,  18  How.  St.  Tr.  486,  535,  treason  upon  the  high  seas,"  it  was 
argued  that  the  admiralty  trial  under  Ae  dvil  Uw  was  the  proper  one;  L.  C.  J.  HoU: 
"  There  needs  not  two  witnesses  to  prove  him  a  subject  [of  the  KlAg];  ...  Our  trials 
by  iuries  are  of  such  considera«on  in  our  Uw  that  we  allow  their  determination  to  be 
best  and  most  advantageous  to  the  subject;  and  therefore  less  evidence  U  required  than 
by  the  civil  law.  So  said  Fortesqne  in  his  ooromendatton  of  the  laws  of  England." 
Dr  Olduk  ■  "  Because  the  jury  are  witnesses  In  reality,  according  to  the  laws  of  England, 
belnjr  presumed  to  be  •  ex  vieineto' ;  but  when  It  is  on  the  high  and  open  seas,  they  ar« 
not  then  presumed  to  be  '««  ririmtfo,'  and  so  must  be  instructed  according  to  the  rules 
of  the  civil  law  by  vritnessee."  » 

That  this  was  the  actual  and  only  reason  for  rejecting  the  numerical 
STStem  is  farther  to  bo  seen  in  the  circumstance  that  wherever  the  common 
law  had  preserved  a  "trial  by  witnesses,"  i  «.  a  determination  by  oaths 
made  directly  before  the  Court  without  the  intervention  of  a  jury,  there  the 
numerical  system  was  found  in  force,  — not  in  an  elaborate  form,  but  in  iu 
fundamental  notion  that  one  witness  alone  was  not  sufficient  "The  laws 
of  England,"  said  Sir  John  Fortescue,  « likewise  afiBrm,"  with  the  civil  law, 
"that  a  less  number  than  two  witnesses  shall  hot  be  admitted  as  sufficient" 
in  cases  where  a  jury  is  not  used.    This  was,  indeed,  the  accepted  tradition 

■by 


M  Here  he  names  the  instances  of  "  trial 
witnesses  without  jury,  in  admiralty,  etc. 

"  Apparently  the  statate  under  which  thta 
trial  was  had,  substitnttng  the  jnry  trial  for 
trial  by  the  dvil  law,  was  passed  chiefly  for  ths 
very  purpose  of  avoiding  the  letter's  numerical 
rules ;  sNthepraamUe to  St  27  H  VlII,  c.  4 
(1(186) ;  Bt.  ai  id.  c.  16 ;  Hawkins,  PL  Cr., 
kl,cS7.  |8;c.  81,112. 

S704 


**  See  also  the  arsnments  of  Bronk  >nd 
Atkins,  in-Benlger  ».  Agossa  (1661),  Plowd.  1, 
IS ;  Sir  Matthew  Hale  X<»tt*  IWOX  History  ot 
the  Common  Law,  e.  18. 

Burke,  with  hia  nsoal  acumen,  pointed  est 
thli  feature  of  ths  history  in  hia  disquisition  oa 
Eridenoe,  in  the  Report  on  Warren  Uaatingi 
Trial,  in  1794  (81  FuL  Hist  880). 
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for  "trial  by  witnesses"  made  directlv  tn  fh«  n  .*  •  , 
civil  and  ecclesiastical  Uw  T^s  beIt\?Z  .'^  '^'  °""""  °'  '^' 
to  the  kinds  of  issue  in  which  this  wal  Jh?!  ""^  *fference  of  opinion  as 
««ms  to  be  no  doubt  tC whenlvrit  w^mT'  "°^'  "^  ''^'"  »'"'  *»=«« 
m„3t  be  at  least  two  in  nn^P  MoZe^UT^y.  "T^"' *'^  "^*"«^'«- 
tators  iBfer  to  the  rule  for  this  mode  T^Tl'u  ^''^  "'""'""'  <=°°'°ien. 

reason  for  the  distinction  the  f"  t  thl  2  '^  "^'""^^  P"'"*  °"'  "  *»"» 
nesm*  This  rea«,n.  tLn^ti^e  ^'ntiT"  "^'^'^^^^o  also  wit- 
-was  the  reason  for  the  failure  of^ennl'f  °'  '^^  ^"^  "  »  ^^bunal. 
our  common-kw  rules  of  eSden"  »  '"°*^  "y***""  **»  fi"**  «  ?!««>  in 

seS;lrsrttte''l6t^*'x^^  f  f  r  ^-^  -^  ^°'  ^™^^-> 

ecclesiastical  system  and  the  commou-lawZt^"'  ta^T"'  ?^'^''°  "'•' 
that  comparatively  late  poHod  in  the  hist^;  o't^  S  "kTZ":  i^K  "" 
m  general  use  for  at  least  thr«e  hundred  years  «^ri,  ,  -^^ '"'''  ^'^^^ 
had  had  an  even  longer  career  in  SWU  /  ^'u  1  *®  ecclesiastical  Courts 
earlier  made  to  introSceTw  tneswlsof  T.^i  t^  °°'  *'"  "**«'"P*  ^" 
the  former?  The  answer  ij  sSvthLK  't'*!'!"*"  '^'  ^"^^^^  "' 
witnesses  to  whom  thercisS  Jw„^^^^^^^  ^'°"  *''«"  ''^^^  °o 
f^rfectly  weU  establishrt  nfexteS^^^^^^^^^  *°  T'"'    ''  » 

in  the  modem  sense,  does  not  apl"  S  ThJl  finn    ?"^  T  °^  *'^'«^' 
posed  that  aU  throuah  the  1500,  m!!  the  1500s  ;"  and  it  may  be  sup. 

function,  and  the  Sve  ouantitv^^^^^^^^^^  '""^^""^  '"  "-^  ^itnesse^ 

compared  with  that  eupK^thV/uit  owrr°"/7P"*'**  '^  *''«'°  " 
and  gradual  growth.  In  the  pSlio„Vhrt^rvT.K  "^^^^^^  """  ^"*  °^  «'«"' 
of  1500-1650.  there  would  b^Ts,!!-.^  /  ''*  ^"^'  "**  """^  'his  period 
the  civil-law  ;,urtr;  T  f  the  su^«T  °^  *°  T '^^^  *°  *•»«  ^^'-ati""  in 
1400s),  it  would  S  anIwerS  thaf  Sr  """"■ ""?'  <"  ^^  ^°'*^«<="«  ^^  t^e 
than  the  needed  numW  rf  ^^e^"  Zt  "  2'  T"  ^^^'"-'-^  -« 
became  more  sensibly  and  mrkeSTthat  ff  ^  \  '""'''°"  "'  '''^  J"™" 
P«.ceeding  chiefly  ujin  the  e"S  wilTin "^  moJ"'^'  "'  '"*' 
analogy  of  the  situation  to  .,hat  of  the  iZ^i;  S^L^^  Sd  t 

"  See  Thuv..    P-i:-.: >»^    ..  _  "  "" 


-rithont  jury).    '  '""••^  "•fo"  the  Court 
"1629,  Coke  npon  Littleton,  «»  ("It  is  to 


270S 


French  CoMtitatloMl  A»embly  of  1791   on  thl 

WMo  for  reconwdemtion  in  the  Council  of  State 
^"JU"  "?P"ne»t»  neamd.  '  *"***' 

'«  i.  fcff„      """'^•I'W'dy  noted  a«fo,  (  isM  . 
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QUANTITATIVE  RULM. 


[Chip.  LXIX 


»  11,  «««ved.  and  the  propriety  of  applying  the  nunieri«al  "ystem  to  the 

Bolotion.  JnteTegtinff  consideration  remains  to  note. 

T/ri^'^rrofthTiS^itirSTury  trial  had  come  about  mo. 
H  the  change  of  "'«,^'""  ^?  _„  j.-^  ceased  to  be  also  witnesses.,  and 
rapidly,  if  before  the  1500s  'he  j«ro«  ^^    ^„^  ^,,,,,,,^  ,^^ 

hid  come  to  decide  f ;««y  "P^" '™^„^!^^ 

X"fh;C3d\ttlile'Cn'::re^^^  of  fact,  obliged  to  de^nd 
rules.    The  jurywomu  •,««.  -«.aratelT  ita  worth,  while  the  popular 

,pon  others'  '"'^^^  "X.'JiS  wSS^have  beeninfuU  forc«;  there 
quantitative  «,n«pUonrf^s^^^^^^  ,„,„^,ent  for  juries  of 

would  thus  have  been  every  ™"  ^     .„  j  a^o„g  t^e  com- 

the  general  notion,  rf  testimony  wh^h  w«e  stUUn^  og^         ^g^  ^^  ^^^ 
mon-Uiwiudgesand.^peop^^tUr^Jh^»^^^ 
contingencies  which  can  eMyMTCoon  common-law  rules  of  evi- 

n  trb^^^^latrtlr^Sdny  L  nature  of  the  Jury  t.hunal 
J:d  by  th^  ^diSi  in  which  its  .*.ps  of  historical  progress  happened  to 
place  it  at  a  given  period.  ,  „_,fl„er  sooner  or  later,  a  few  specific 

(7)  There  did  come  mto  ^.^^m  ZrofThe riTple  tyi^  that  dies 
rules  of  the  numeric^  sort  all  of  them  being^oUh^"^^^^  ^.^^^ 

a  single  witness  insufficient  and  "^""««  .-f^"!  „^^^^  the  Chancery  rule 
or  conoboratmg^^u-Un-  ^^^^^^^  J^  ^'^^  ,,„ 

requiring  two  witnesses  lo  ovexco  reoniiing  two  -vitnesses  to  a 


••  That  thU  vmivmj, »»»«::" '"^"Sl 
tJSn  Bronner's  toeount  of  t^  fct»  «»«  «* 

S;l_.?»nnthSJa«.,oriUhU^ 


»»twlhH«».  it  WM  prewsnbed,  in  1498,  b, 

trt.l_,«,  «.«.  r- ,-T-   .,^r„  i-to  rM*mW»  chief  i««  ft*  "tuihthMurijrwj. 

«««Mtitio«   with   the   eceledMtieri    wrtem.  »"»M^  ^^\Pi.m».  fcnaeriy  the  siyiM 

sShmnwtehto^  rf.  1878.  P-  »»»:    "Th.  «»-  """TrL^^;  fa  wStSmt  to  tio  witn««^ 

^Sr^nSS  oeoaplrf  •  whoUy  oxoeptioMl  to,   ,j^J^.^J^.j^t,trhe  i>  e<iniv.l™t  to 

SStio?  ii  »uSr  to  th.  prindpl..  whtoh  5S»7Ito^*^kt^rtr«.n.ulUbTit»« 

nSSLi    rmnch   proof  iw&iodi   «»«   th*  tot  •»•  r™^^°^lct ;  to  effect  proof, 

Sgt  T^  thu »-«»«»»".  „~:,^  ^^^h^i^^iJaSS^^''^  Mis 

K»to  ^f-L''*  ♦t'ort^^  f^l^-  uSSeTpSi^th.  fo.m„of  F«nch  .^rf. 


>    ^"ii^ 


If  8030-2074]  BULE8  OF  NCMBEE;  HISTOBT. 


...  5  203S 

in  either  c«e  modern  SZ'tiT!7tu^Z  7-  ^^"^  t"^'^^  ^•«^^'' J 
not .  pert  of  the  inherited  common  twC^'*  "'^'^  ^^'^^^  States.  «.d 
the  mlein  tr«„K,n  .nd  the  Xn^riuryJl^h;^"?  '»»T^°  "^e.- 
inheritance.;  and  though  thew  alao  ,2,  te  Jw!»  """'  ^""^  »°  '»  " 

the  one  being  .tatuto^in  ^^^iZ^^"  i"*  ^^""'on-l-w  rules, 
the  eccle««tical  U^et  thKTi.  tj^\  '°  '"*"«'  «~^»'n8  from 
their  hi.to,7  can  be  ^ie^^  '::J  f^  Zl^^^l'^''  ^  ^  ^"'  "»•» 
made  of  the  history  of  the  numerical  ,y,tlm  ThVl^f  ^"^  '"'^"^  J""' 
my  better  be  examined  iater  in  tmtS T;).  J     ^^^'^ '''  *•*""  '^«  ™1« 

§  2033.  F1i<^  or  the  »»L;^S11%P""°*  "«>?«• 
qaiiementa  dominated  for  many  aws^Taw  „f  o"T"°*l  '^»**'"  °'  "»■ 
though  ito  domination  may  be  aJSbuteS  ^  °^°''"'°*"'  ^""P«;  "4 
merely  primitive  notion.  Z  to  a  .T.t^u 5^""*"^  *"  **"  ''"""'"y  ^^t^ 
prevalence,  even  into  modern  timLtnUM!^^^^^^^  ^""7  *"»'•  "^i"  i^  wide 
«d  oblige.  US  to  ask  whethTr  ^^hiZ^X  I'^^^T'''''  consideration. 

too,  that  by  modem  .tatutes  many  such  rulerh«v?  1  ''•""""tonce. 
oar  own  kw.and  an  stiU  in  for^e  in  InJ  •  5  '^^"  Mtroduced  into 
living  question,  and  not  meSyTTubLTofVc;?'^"*^^^^^^  ''  '"  "»  • 

(1)  As  for  the  system  in  ^.^Z^  mIm     f""- °        '*^'*' ^*^*- 
wWch  for  varying  siL^onlaC^iZLS^  f'''"!*^  ^y  »'  "le^  m 
the  value  of  eJerf  witnW^uZvl  ^     kI"  ^''""^  *"  "^"^^  and 
or  halves  or  quSer.  -^rli^h  TL  .         "J^  *°  ^^^"^  ^'""^"«'l  ««its     ' 
.nything  te  i  «u4    TiJjXti^Cur  of  °a^ J'  ^  P'^"*  ^'^  «"<»• 
incapable  of  being  measured  by  Stlt'i.     aS Thro"^™  "  """^'^^ 
opeiate  to  discredit  testimony  (anU  88  876  nlS    »  considerations  which 
wys  for  diflTient  witnesses  iat  S  nit  tLtJ^i'^"'  'I  ^  """''  ^"^'^g 
mnj  is  not  to  be  estimated   dtherl^u"'"  °'  '**'''  °''«'«  »«»ti- 
t-timony.  by  any  unifST^laeS  stanS  °V^h.?''"T  *°  »*''«"' 
elusive  and  intangible  for  that    TiV-!i        TT     ""'*'»ve  eflfects  are  too 

M  Boyle  weU  said.  "  is  like  th«^T  *     ,  ™*""«^  ^y  rule.    "  Testimony." 

.bot  of  a  cros..bow,^;iSrSSbtet^h«  ".•"?'  ^''''^^J  »  "''^  '^e 
<iw.rf.-i    n.e  cr««;iSr^LnTf  L>^^^^^  ^^'^  ^^  a  giant  or  a 

U^\o™tlt^r4l;^^ei''*"'  'rf'  --rical'^ules  which  may 
«  are  to  go  to  the  ext«««T       I,'".'*  *''*  •1"~*^°°  tJ"*"  arises  whethi 

tl-t  no  sue*;  ™ie?can  rsold^"tSi°°tL*"' '^^'"'™  '"«  P"P«'^- 
«»a  oe  sound.— that  there  is  no  virtue  in  any  role 

J  Q<Mtod  ill «  How.  8t  Mo« 

87W 


QUANTITATIVE  RDLEa  [C""'  ^XIX 


I30SS 

k»—     VMfiticAllT  for  «•.  thui  reduces  itaelf  to  the  ques- 

^  TthTIXSarirra^Se  wTtn^  ^-^-'  «"  *"  ^""^  «^'"" 
Hon  whether  a  rule  *»•*""«*  ""f         .       j^  ^n_  other  rule,  based  on  liie 

be  s  «>und  oue.    Nowhere  ^^^^''^^^J^^^Z  Se  does  find  wide  ac- 

numerical  princip  e.  ~"»«''*^.*°'^^' ^  '^^^  '^gh  i„  specific  s.tua- 

Uons  a  rule  of  that  sort  ™»y  •*™  ' .         j^  g^n  ever  be  a  wise  oue. 

the  larger  and  f»«"V'l""'7J!"S^fi!'i^  Jn  a  fallacy  *  ^y^one  concep- 
If  the  numerical  principle  ""/^"J"  "Jj^  ""^  „„^b;«  be  iustified  >.  "^ 
tion  of  testimony,  then  ^^^^^^^^^^^f  tuchTruk  -  declaring  a  Hingl, 

passage,  from  a  noUble  trial:  ,    ,  .^      , 

«„.t  .w  in.Ut  upon  tb.  Isw  »' ^"^'•^  "2«iLriW  «qutwd  (o  erry  word  aud  ever, 
«d  hta  ApcUe.,  wh.«b,  two  ';^rr^"tJrrl«^»a  ««■  «»?  not  be  found  -, 
„M>*r. . . .  The  r-wn  of  th«  U  "^  J^^^  "J^^rf  for  two  or  more  .o  to  ape. 
„  ,pp««  b,  the  rtor,  of  8o.««. ;  J»»  ^"^"^  ^^^  on.  «.oth.r.  A,,d  who«. 
«pon  sll  ciroam.tw.0..  wUttag  «^*  jj«,  T'^,  *  ^  i„  «„«1  time,  or  pl«es  con- 
,i,r  «lmiU  of  two  t«rtifyi«g  '^'^^^Ztm*  th.  r««o«  of  thst  Uw,  t.k« 

^  .^ment  in  an^r  !«.  -"/^^  «^,^S  .tol^n^f  r 

Xt^ Tnot^^-SSy  eZcious  to  overcome  the  new  dangers  and 
disadvantages  which  are  thereby  introduced:  .    ,,,  ^  vi  c  IJ 1 

(BowTing'.  ed.,  vol  VII,  p.  «|>ri^"'*^rS,  ttTmnltltud.  of  wltne«e.  there  mtj 
It  oo«n«no«,  «y.  »>«n:!S;«?^^S  b,  w^At,  fdl  M  moch  ..  b,  tale.  thM 
be  iom.  sort  of  «fet/,  but  no*Jng ««« •  **^*"|^  „„«b.ri  (the  particulars  o£ 

^*^  TJ^tbti^)  ^•sr;r«rz  JC-a.  Notig ««.  be  w,a. 

the  CMe  oat  «rf  the  qnestton)  no jw*  "^^  „„mh«rB     In  many  eaeee,  a  single  wit- 

iLn  the  beet  -onrity  that  o«  be  ^^J'^'^r^-^J^^ZJiUt,  and  consistency 
^  by  the  rimpUdty  «.d  <i^^^^^2^Zu»  of  fact  too  notoriou. 
of  the  Ineldenta  he  relate.,  by  *^' '«T°^*J!;*7„p,daUT  if  .itnation  and  character 
to  rtand  In  need  of  testtmony,-a  .ingle  """"•f'^Trii  the  moet  reluctant  mind. 
£S.en  into  -count)  wUl  ^ ^^ S^'^I^^Z't^t^i,  wiU  b,  foond 
In  other  inaUnoe.,  a  dond  of  ^,»^' *3L!^t^th  the  buiine..  of  the  bar,  whose 
wanting  in  the  baJanoe.    Th.«  U  no  n«n  oonte«.J  w^Ui       ^^^^^  ^  ^^ 

experience  ha.  not  pre«nted  him  ^*^'^'^^^^^^y  ha.  been  of  .uch  a  n«ure, 
other  in  the  «me  cau«.  line  ^"» '^^  i«<STSLebood  mn.t  have  been  on 
that  (how««ver  tt  ma,  h*"  »r»  "  XvLSu  Jt  would  be  absurdity  to  .ns.n«. 
one  side  or  the  other.  ...  I  do  »"*  "T^^-^in^-  to  the  security  against  penu^ 
ate)  that  the  «q«i.ition  of  a  f~"*  •'*X,'t?X2L  you  wqmr^  *e  greater  th. 
No'doubt  but  th-t^th.  '^I'^^^'.J^i^SZZZtji^iiS^^^''^^^' 
.«„mty  again-  V^^^^^^^^t^V^  te  it  i  you  do  pay,  and  m« 
not  K>npfleMarya«  that  you  i^osM  pay  w^^      i" 


I 

If  3030.1074]  POUCT  OF  NUMEBICAL  BULBS.  ,  ^,, 

|«y,b»ihtlto«o.,o«thw«bTtr«iii»«-»„„i».w._.      . 

«ko  .ar.^  .M  .  f^j  „„^  who  d?»S  J2i^!r,  '""T*'  '*""~  •  *'»"«• 
iMliuM  •  third  10  tvQ  tiM  •eiU..'_u,u  hvw^^f^^^.  ■«•'•"•  •^rt'on,  Md  it 

»f  Ih.  Urm. of  which  i.  ^3.  ?    WhJ        •"  **  ooocluded  from  .  propo.itlon  on. 

-^ef«Hor..  o«  ooe  hand.  .2o«rl?  m  ^Sn.  T!"f  ^'"'"  *°  '^•*'  "^'-'^'y  « "liiSt 
otb.r.  S«,«lty,  In  both  th.„  b,JLALTr,.^L^"!r"''  "'  •'"•^""'•"t,  cTSL 
for  which.  In  th.  CM.  In  qu..Uon?Kr  oJi  of  5^^^*';  ""  "•'""«  *»»«'  P~vbl^ 
h.T.  Uen  «quh«l,  the  principle  of  dcterSlttn^  l"?"*""-  "'**'*  '*»  '''"'<^ 
fc«  of  giWng  birth  to  th.  o^TlcUon  Md  "n^  JlJ'^iT  •"»"»»'  =  *'  »>«.  be.„1^ 

tti.  d«ng.r.  th«  rtt«,tlon  hi  owlootad  ^^  i^l.^^"*-  /'"trroM*!  by  the  view  of 
•  •  .  '^*^gi^'>g'^^iyU>th,i^^^r;^'y^\'^t»r  on  thi  other  .id" 
«n.pl..  Of  whM  de«,ription  Tv^iZ^il^!!^  ^  ""^  »'  ""i*  ill-«»»ide«S 
«.!«.  testimony,  it  might  h.pp,^tob.  ,„°^"  J?L^  •■"*  '•»"«  •'<"•«.  to  whom.^ 
jUother  hwd.  thoM  to  whoT^n^nJ!XJ^f  th'T'"'*""  '"  *  *"''  °'i'""««-  oj 
it  might  h.ppM,.  «,d  (if  tCroirw!^  „"?  V^*  "«*»••  «r«nted  by  thi.  Mme  rulT 
»fcrtbe«««or  worj  P«5L.«,nt Tth,  S'^    T,^  *"•"*  "^  '"•*  "-Pf*"^^ 

•apoM  the  whole  .ttenUon.  nod  pi  forU..  whT^  ,7  "1°""*  *•  •«•"•  o'  «I<«iii. 
h...  pre«,nt«l  themeeWe.  »^y  WlU^  ie  ^JrS^i" •"•., .?'  *"""*•"  "^  <"!K 

1809.  Mr.  ir.  D.  Evan.,  sZ^^^^„n^^  ""*  •"'*  °"'  °*  ""  •«»»«t^ 
.  Uw  ellowing  on.  witne«'  ^^iT 'vSL  ^  ifb^  T.Tn '*'1«.'^  »"  "*  "yl"*  ««* 
imter  justice  thirt  ti.e  .b«l„t.  «d  Mil^riS.  ^«^i*°"«''^ »*"«'-  »-  -'*'«'»> 
.wry  capital ««.  would.  If  not  fntl.  t  C  bTd^^.e^.T''  "*.'  '^f''  ''•"«'"  »- 

with  impunity,  howew  recp^jw.!.  ttTdiL^ter^'.^  P-rpetrnt.  »  ,«bbe,y  or  .^^ 
leno.,  .od  how.w  •-uwi^«lfa!.t!^*'^'  "'  «••  P««)n  who  .ulfered  the  Wo. 
'^'^P^-l-^^y^^i:^''^;^^y^^'^*^'>f  the  defenl^r 

«««merdyf«e|f„i,«„hMlt  cm  UimJZ^^l^,''  **"'"°''y  "'  ""  "i*" 
•»»k.  a  fal..  a«ca*tion  for  th.  p»r«m,a7l!^^  ^.^.^  *»•«*  inducement  to 
«H.  premu.  animodty.  and  to  denrlhTe^LrS^'^?  *°  wdivldu.1  with  whom  there  U 
«-.le  to  undergo  P"»ihn.nt  -  2e2ree*:TMT£.°L:nt"e:^^  '  P-»^  "  i-"/ 
Mr  Chrutian)  •  perwn  who  by  hi.  fataehood  bTM^,    ^T^  *"  »  publication  <5 

•rUeof  .nyon.d«,  th.yln.Uon  theSabikt^iTtT^*^  "'^'*^'  •«"'°«' 
'•'ween  the  .tatrawnt.  of  two  fab.  witoZ«  k  *'"*•.*'»*  *•»  eh*nc  of  disorepanor 
•eciiou  to  the  par^  attacked^  ^nT^^  k  '  V^"*^  '^  ^  '  powerfj^ 

J»JPS  or  in  a  country  where  the  .tandZl  ^?*    .u        ^  '^  *•  intmated  to  a  .inde 

|-*.nUe«ayb.7..,„:W.*X^'ti„1tTh.  aSl''*f*'''  •"»"""°'>  "  ^^-^  »»»' 
j"^;  but  it  I.  far  oUMTwiae  whmT »  h{!fc  ^    i  .!.  ^^  "^  P°**»"  •"«'  "»•  rwk  of  ner- 

tte  to.  .mony  of  on.  p„«,n  i,  mo„  apXnt Tn^^":  ?*\i^%'°??"'^  °'  """"^  «»« 
"rfwlely  on  the  rtory  toM  br  th.  witnZ  W  ^'  '**  '**'"*''"  "i«»  ««>»  Pro- 
fc««lonit,i„tri„.rjobabiHiMdI^l^L'  f"-,"",'  T'*'  '*"**«'*°°  «^  '^  ^-X 
fc'  c«.  in  whirf,  tt«Ici.Sn'°iJ:*jr  1' ll!!:'"i.!"' •^•^"•«-    And  «.«,.  ar^ 


I 


™.«7i,;::7,s=r^fS^;s 


QUASTITATIVB  BULE8.  [Ciur.  UIX 


ISOSS 

,««Uy  «,r»>bo..l.d  by  11-  I«"»P««  2i2«lr<rf  th.\I!SIll  whU.  on  hi.  trial 
.  .  .  8UU.  bowtwr,  on  lh«  trW  ol  ^'''^^^'^^T^j^^  mhI  in  ewtrin  <».»  ..(  pw 
HKMintod  •Tidenw  (whtrt  p«rtl«  •«**•  „  "1,  .|  .itawM*.  i*  order  to  giv»  lacil.ty  to 

SSTtoo,  n.Mt  now  and  Ujw.  »«««2f'tj^^J^  ^'S^  wttn-..  .  •  On  tl..  uU»r 
l„J,»tlo.  U  don.  b,  fiTlng  f 'r^"*,^^,'yjj„ll  ril^ly  imp—  «  ob.t«=te  to 

S^mlni.tr.tk.nof  J«.ti«.-P*»«i>y^J^J^^  m  poMibl.  «     id  b. 

aliMrTod.  —  it  o««ht  no*  to  b«  ntflvna  ^*^''..^ ». .  j^    ^u|„g  ^j,,  murderer  and 

£n:  It  d».« .  PTi- ?,sr  js*iE^  *J:'h?«;  pccu-  hi.  .r«.d. 

felon  thU  they  may  •»«»»*  *«»J  ^'t*^  J™ .  ,„d  th.  unprinolplod  m«n  that  h«  mj 
^th  impanity.  In  «b.  p«»no.  ««  "1^ '^P^,';;:"!'^  «id.r  .imTur  circan.st««* 
Mfoly  TioUU  »ny  oniK"^"^  I^I^T*  .  ^i^ion  to  the  •uborn»tlon  o{  perjury,  u 
r  Artl«cUl  ntJe.  of  thl.  Wnd  boM  out  •  Wjto-  •»     ^  ,  ^j^.i,,^ 

onkr  to  obtidn  th.  mow.  of  ««P\y*"«J^*  ^  met  on  tJ  h..mM  mind;  aud  the, 
^  0.  th.  tribunid,  •  -  thMr  "^^"il'U^t  on  the  «uml*»  of  prook  and  * 
Zr«r..te  •  .yrt.B  c  M.hwite.1  ^^^  *^^t^i  o„r  reader,  will  agr*.  with  u.  in 
gardlea  of  thrir  wight.  .•  •  0°  »J* '''^J;;^"  ,.  on  thi.  .ul.J**  which  ,haU  i* 
Jinking  that  any  «t.«pt  ^^'J^ll^TSoulou.  ,  «.d  that,  allhougi.  «,  far  » 
applioabl.  to  aU  oowitri-.  affe.,  "^'^T*:" u^oomnion  Uw-that  Judicial  decmo.- 

efficacious.  --,»,..-.  ».«  •vOm  ;  A»  Wnoontradlottd 


.  When  HapoUon  •W»*«L'°Sj5?Vl?''bS 
eoatd  not 


:iT~™-ili  br  th.l7  tertlmony  «««  .J?*" 
two  I*"*"*  "J  ^Lni-  '•  f Rnnnttf  Train  d«i 
whoBoraW.  »"  «»5'Wf°°"Ti..  T^irH* 
Picure.,  ed.   1888,    i  »«)• [^  „.^.  ji 


astnmdy  dUBealt.  .  .  •  »•*<  »  """*"    '■  ^y^ 


rrW^th'ooVtwo  Turk,  to  t»ti  y.  hef"""^ 
S5J2  of  th.  TObomation.  Th..  y>.,»^ 
KJ'bw^I  accounted  by  the  E..gtab  »« 
iAmtaTaTaianoa.  .ubomation.  but  «"^ 
oiiantaj  a  tu»wu»  ~      i,_f„i  nieansof  com 

under  an  "PP^^""!?^,^^,  k"^i  Uh « 
iBg  into  a  tnrt  ri^t     (Hc(5.r  »or» 

^^-  "eyHorth, 


sS  Dudley  Horth,  1744,  p.  48). 


M 


li  J030-J074]      OmaUL  RULE  OF  ONI  WirjfESS.  ,  ^54 

(1)  Ib  g«iwnl,  the  tettimonv  of  a  tinaU  ititiu-  «»  ».-»»       u  .  .^    . 

«qu«  .uch  belief  womata  to  SveT^^^tuJ^  '"^.  ^""'  ^""^  *^ 
to  testiffldliy :  «  «»  w  give  »  quantiutiTe  and  imperwD.!  ^ewui*, 

i»i«  which  d«H  dH«»i„.'srStit,T  .to„'„t''o';  ?,« '"«^  '•"■  "•• ''"  •-  p"-»- 

(Kt  iD  J«U«i.l  preceding..  TW,  ««'  ^  SS  ^  •/"•!«*,"~««'7  »«» "t-blU  e 
MDt,wb««b7we  ni»TiktonnliiVlu.?li..t  ^^  no  •Und.rd-no  nnitof  meMui*. 

b.fo™  .  Ju,7  ool,  through  tb.  m«llu«  of  h»m.n  i.Sl„?^  1!!  ""  T'^^  **  •"""«••» 
•  »itnM.,  or  OM  ibuidiDK  to  thU  D«iti«.  .1.  twUmony ;  th«r«  mut,  of  neotniu,  be 
■dad  of.  court  or  i«rj  "^  'S.^™^'  LT  ".'"^  *»"•  '««*  ««  «>•  brought  to' tU 
witnMi,  whether  thitfaet  J^  1^31".'^  "*,'  """'  *"  '»°**  •»*•.  ^  ••»•«'«."  .  fwt,  e 

other  ttributc/ thet  »rt.V.bllitrSSrh.r  w    ftr  '^'""'^  °'  ""'"'"y-  •■"»  *" 

but.  of  ebUit,  eed  credibility  In  tL  highj  d^^«H  !!  w'"  T^*"»  '"  *^  •»«- 
who.  h«  teetifl..,  would,  in  hi.  e^enVWtS  .n  .^,  S^u"  *"  *'".  "*"•"•'  **'«"• 
wbopoMMtheMiM  ettribute.  in  thi  W  t  J  '^  "n  indeflnit.  number  of  witnee... 
orierTprore  .  fact  Sr  hL  iiToJi^J'rl  TtT.,  "  «•  "^  t™«.  «»«•»  •  wit,.-.,  i„ 
will  be  enC  to  «e.i^  tt  utjle  w  h^f 'o'!!^ "*  "«  '  ■?"•*  **  "«"'  *  """^  - 
Drta«  of  the  eeee.  the,,  erHnS't.  I,J^f„  thr,;  ®^'  *"''  '«^"'  *""»  •»-  '«7 
«»7PoeM*  it  to  the  hS.tZ«^  ZZ  in  tJ!"i  *^.'"7^-"  ""^'Wity.  0„; 
when  erldeoce  i.  weigffto  d^^i^r^J^ti  '  .*^,Li°r'L."  '""'"'••  '"'"''^  *»«» 
VuJitiee  going  to  meke  up  wh.rrtoJ«Id  S.nut  ^  ^^,?  P'°''°  "^'•''y'  *"  '^e 
lU'Tconrttoi  In  order  to  iSe  et  .^th  IL  J^'".".'^  **  '  ^'"-  ">"•*  ^ 
tlwe  ^neUtiee  »  Mo^t  e  "deX  th-  <„!?•«  n  '*"  •'^**  »  "•'«''  •"<>  «>n»idep 
them,  b«»u.e  the  nToptoVon  »h  ^k  l^'    ^  *^"'*  "*»»»»  'J««»''*'««  'W.  duty  Z 

IvToe,  or  from  eny  other  cMiee  Uineomnrtf:*'  '  j    \^'  T*^'  '«""  "•"»  »'  '"te'Ii- 
pernit  him  to  t*ttf,i  but^r.„  ihTtTi^       ^.f*  '^^  "**  °'  '•"•  "«•  Court  wiU  not 

s:..^credibi.:rit*.:.t  i^dtteri"^.:^^^^ "  ^^^^^  i-^'-^-^-- 


«  The  EBKhih  Mthoritiei  here  .I«,dv  beta 


-.irr  *.•  r  ."~''  •""  '"•  principle  ii 
nrply  nKnttoned  doc^  not  (fleet  id  aetwU  ec- 
wptanu):  CL  C  0.  F.  1872,  •  UuT^-nL 

fcU  ctwht  u  iafllei«.<t  for  proof  of  „*  fact  «- 

Bjjwn.  57  &,nn.  60,  l,"  Atl  821  ("  If  thfjn^ 
hlieve  the  ttetdmcnt  of  k  ^tmat.  thM«  i.  «! 

"pon  1^  thouri.  the  wltDw  rtiind.  JoDTend 
}«  te.hmo»y  U  oppoeftl  to  th.t  of  othm'" ; 
HM,  CJlMM  ».  8kw,  24  Im  440,  444  (qnotij 

»  Vt.  4M,  805.  '    ^  **"  ••  *'^' 

r«,.H.-4r  ^^^ 


-j»2^' -'"y..'"  •»*  •  •tatWMut  thet  one 

Seii^^^r"^'-""'^"'"--' 

in  SlSD^f**"*  "?,"?•*•*''•  «•""«•  principle 
in  breeder  fonn ;  Alaika  C.  C   P   IflOO   t  tha 

"?S?t  Vf"-  '  •"■•  ?*""  •»  *"  '"'trart  the  jo^ 

LLI^^iSj.  ^''"r'^  "^ "''  "»"'»*'  o'  »*t. 

-.1^  i  ""  ?"*  Pn>dnce  eoovktion  in  their 
mimlj,  egiintt  >  lees  number  or  tmim  .  mZ 
~"JP«?»   ~   other  eridenoe   •eSfriag   tES 
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QUAMTITATIVE  BULH. 


[CiAr.  UIX 


u 


1901.  MmM,  J.,  ta  B-Trf.  T..;^nowi..M.»*w-w. 


,171 1  "H  to  not  iiifr*. 
t  tkat,  i(  ttnooiitriwllcted, 

li^^KUh  «  ««S»jL^r»riii  b.lto».-r-.  tor  DO«W«ii  whlto  tl..  .vi,l.„o. 

dtoNgvdML"* 

(8)  A.  a  corolUrj  of  th.  flnt  ptopcition.  «M  ruU,  ^T^^^^  •";-'""' 
«  .  «rr«*o«i«i<m  </•«.  -rift-".  •»  exception,  to  th.  g«>ml  prtocple. 

To  IhM.  .xcption.  w.  now  con...  In  clmlfying  th.m.  th.  main  di». 
tinction  M.nw  to  d.p.nd  upon  *h.th«r  th.  rul.  tppU..  to  »  ccrtaju  charge 
^tZ rrto  4Tnd  .v^  witn.-  prodnced  to  prove  th.t  ij.ue). .... « 

S^tiv.  of  th.  iM«.  or  to  no  oth.».  upon  th.  ..m.  u.ueX    Accordn,Rly. 
SHn.  gronp  (A)  f.ll  th.  ml.,  .ff^iting  th.  charg^  U.«e  of  tr.,„.n 

hJoKm^  «.d  under  .nother group (B) fall »»«  "J-,?f ««»»" V"  77' 
itrPiU  and  .undry  other  kindi  of  witnewM  (jpoit,  H  2066-2074). 

A.    B0I.18  Of  NUMBKB  DfPBNDWO  OK  TOT  KWD  Of  Ib8CE. 

'  I  2  J^6  TiMinn  •  (a)  IBrtory  of  th.  Knl.^  It  «  cl«r  .nough  that  the  rule 
^nWna  two  wituMMS  to  prov.  .  charg.  of  trwwon  wa«  not  a  common-law 
Z^u^hS^ir^niVi"  the  »tatnl«  of  th.  1600..>  Sir  Edward  Coke 
"t J  timfv  IVS  to  ^vanc  the  contrary  a-ertion .•  but  hu  pretended 
ruthoritiS  do  not  bear  him  out.  and  hi.  utterance  on  thi.  pomt  appear  by 
Jhe  ciSmaUnce.  to  be  of  not  th.  .light«it  weight*  Th.re  wa.  no  mstance. 
Sfortri600..of  arule  that  the  te-timony  of  a  .inglewitne«  called  befo™ 
aju^  Tcommok  law  should  b.  in.ufflci.nt.-M  th.  h«tory  already  exam- 
ined (5  2032)  amply  indicatw. 

•  18M.  U»  Bini  f«r  ».  0.  »•.  »»  C.  0.  A. 
197  M  Fed.  8S4.  M»  (oollaoting  •nthorltt**). 
For'.  farth«  notto.  of  th.  WUcr  ihM  .n  uncon- 
^tMl  wita««  mart  be  beflwd,  m.  ■•rf*. 

•'Stsfil^Bihop  FUh^-^^rUU  1  Ho-^^Mi 


S?h  hU  i«.»UT  W-rt.  «.dl  think  upon 
JMt  gTOon<fi(ihoa«^  &ri  Ook.  h.th  ^woced 
.  ooStmry  dOctrine),  tb»t  .t  commoa  Uw  on. 
^SL.  inA  wOclent  in  th.  cm.  of  titMon  u 
wall  M  in  every  other  espttu  cm.   ). 

•  1«».  Coke.  8  In.t.  2«  ("It  «*m»th  by 
th.  ancient  common  tow  one  .ocueer  or  *«neiM 
WM  not  iufflcient  to  conrict  «ny  perwn  oMilgh 

Qilef rf  hi.  ontruSwrthtaM..    ^^^^'^^^ 


lUtoi^'i  Trtol  (8  How.  St.  Tr.  15,  18 ;  . 

Umma,  .nd  on  hto  my  to  be  Chief  Ju.tic, 
b<d  B^ntrinwl  thrt  two  witn^eee  in  tr«Mon 
mm  BBn«».«iy ;  hto  Tiol«t  intutence  upon 
Cobhun'i  tctlmony,  during  hi.  collo,|Hy  with 
Sikich,  iuppliwi  •  notoftoM  iuetauce  of  un- 
hridia  foi^Sc  brotaSity  .nd  co-rsen™.  Bat 
torn.  TMT.  tot«,  in  1W».  when  Coke  Im,!  fallm 
ftom  \b»  hvor  of  bto  loyJ  m«ter  »"'l  ««'•« 
oppodtion,  M . ch.mplon of  popiUr  I.  »rtie»,  h. 
pVGto*  hU  Thifd  iMtitut.,  .nd  iii«-rt.^a  in  it . 
Sireotly  oontwry  M«rtion  (.bov.  quote, );  in.k. 
ing  no  .Uurion  to  hU  own  fonner  -l-K^trine  im 
to  the  reneeted  judiel«l  deci»ion«  einee  15j5,  mJ 
n,Vl'Iy>n»toTMit  pMMgeein  support  ol 


citing  1 


J  W30-I07O  TBlAmtf;  TWO  WlTXESSla 


_       .    ,_.  I20M 

The  Uw  of  t««on  had  been  b?  tht  „^?1?  "'"'^  Xi"  »"^  i"*  c>«-ed.. 
own  pe«».l  and  d-potic  end.     .^d  r-  Si^i"'"  ^'•"•'  ^»*^  »«  »»» 
remarked  in  .nother  co^ectton ')' tJ"  domi„.  /.'"^  ^'•P'""  »«•  -'="t««r 
not  have  c«d  how  a..ny  a  Z.U  .„S TJ  ^^^  "•"••  *'"'  "•«»'" 
thievery.  w«,  «ell  .live 'to  the  powiwE  J?L!"'''?^  '*"^»=^  «'  P«tty 
of  the  politick  wheel  -hould  chCci  to  rrinl  r"°     T"  ^'  '^^  "P"^  '"'" 
pn)»«bly  were  moved  by  the  thouX  Ir     w*    ^'"".  '•"•*"""th !  "d  they 
A.  an  expedient  for  thi/purpo«^?w°L^"-P~^^      •«"••»*  ^''^  '"'""^ 
.  rule  of  number..    The  nu"S  e^n"  27^/5;!. ^''^^  "'""''l  -«"  aid  in 
instinctive  one  among  dl  j  the^lTiS, "  ,  ^^^T"^  *"  »''"'  •"»  -n 
.ight.  in  the  viritnal  prmitiS    «d  a  ™ifof  ™'",?  **"*  "^  '"y  P^-^'y  "' 
the  natural,  but  to  thertheoL  v  ^„1[^.ki         "^^^  *"  ?•'»"?•  "«*  only 
t«=tion.    That  thiaw^li  facur^'j^'Tr'''^*'"'^"^^^^^^ 
tmdition  a.  h«Hled  down  a  «„tu^  j^T  '  '"  '*  ""J^  "»«  ^J** 

1880,  Urj  SmfaH't  Cat.  T.  Ravm  408  •  «  Tr~v-  .wi 
wunewe.  In  tWMon.  which  [wMonl  h.  Md*«!      .       «o««»rntag  the  KMon  of  two 

wd  by  th.^„«,  uw  „„,  „j  ,^„      ui^ Tom  th.  C^T  "^  •^'-'••««»»  I»"on.. 
im,^  of  b«^y  but  b,  two  Uwful  .„d  cred°n«  ,l!„^     "  *""*  •"""•  «*»  «-  <«"■ 

medintely  patted :  •  Hundred  year.'  oontroverBy,  was  im- 


V1S47,  8t  1  Ww.  n.  e.  12.  I  M  /n.  n-. 
pnty  tmioa,  or  miipriiion   "  uhIm.  »i..^r^' 


q«ote<l  in   1   How.  8t    Tr    mS    ^  'n^ "' 
255,877.      •        '         '  *""*"•  '^■^''  *»W. 


ana 


\am 
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QUANTITATIVE  RULES. 


[Chap.  LXIX 


IBM  8t  1  ft  8  ?.  *  M.  c.  10,  §7-,  .U  W.U  for  tre-on  he«rfUr  brf  "jhril  be  h»d  and 
jTn'lJ^JoiiJg  to  the  do;  onto  «d  coum  of  th.  common  Uw,  of  th»  mlm  ...d 
not  otherwiM." 

What  was  the  effect  of  thi.  statute  t  It  did  not  expressly  repeal  the  sUt- 
.,tP.  of  Edirard  •  but  if  the  due  order  and  course  of  trials  included  the  modes 
Jf  W  atrl  1.  tL  the  new  rule  o!  proof  intr^uced  by  the  former  statute 
noHn  away,  and  the  common-Uw  practice,  which  made  no  requirement  of 
timber  was  restored.  Such  was  the  judicial  construction  now  put  upon  the 
JJw  it  Whether  it  was  the  corr«t  one  need  not  here  be  cons.dere,!  m 
Zil  AiTumento  of  various  sorts  have  been  advanced;'  the  most  .,o,„fi. 
i^t  onelo  the  contrary,  perhaps,  is  that  th.  very  next  staute.  Chapter  11.  m 
cant  »"«  wj"3  exnreMly  restored  the  old  evidence-rule  (of  one  witness) 
t  Z:  Z^  co"SS  Ty  foi^ng  the  coin  of  the  «alm.  and  that  the 
igiSfaSriTould  have  used  similar  express  words  m  Chapter  10.  had  they 

" of tt'w^rVmy  be  supposed  that  the  Legislature  did  intend  in 
ChapteflO  to^Sik  hard  at  trea'^.  and  to  annul  the  recent  innovation  by 
Stwo  witnesses  were  required.  But  the  important  thing  is  that  this 
WW  thHudicial  construction  of  the  Itatute  of  Mary  from  the  very  first.- 
WnS  within  a  year  after  its  enactment,  and  continuing  'o'*  ~»^u^" 
5,  wXrwards  forgotten,  during  the  political  ascendency  of  the  Whig, 
S^rZCoLon  of  1688  and  during  the  early  1700s.  when  every  reminis- 
after  the  "ej"'"  ^^        ^^j  ^u  the  doings  of  their  times  were 

"""^t  ?1  Ctria  8  of  Sir  Walter  Raleigh  in  1603.  and  of  other  noted 
SmToTSattirewetatr^^^^ 

rinto  and  corrupt  political  oppression  by  the  Stuart  judges.  But  inie  has 
V  n^iS^^  theSs  from  such  charges."  Whatever  they  were  or  did  they 
vindicatea  ine  J     b  unscrupulous  or  corrupt,  and  they  did  not  dis- 

r^uVL  S"^"  »<  J«  »  »  <*«!»    Tb,,  »»..,  .ppUea, .. 

-  1011  under  St.  S6  Kdw.  III.  WM  there  n«d  ot 

wKOMf  mt  the  tiul,  becaiue  It  u  enwM  by 
JhTrtrtute  of  2  M.  c  10,  that  rU  tnals  for 
tieuoD  ilMll  be  held  mxaiinf  to  the  common 
law  only  and  not  otherwiie,  end  the  common  trul 
rf  the  iommon  Uw  i.  by  jarred  by  ».tne«ei 
„d  by  no  «!cneere";  thwwiiK  for  trewon 
eh>rg<a  nnder  the  Mine  tot  of  2  M.,  '  .ccord- 
inff  w  »n  erti-Ie  conteined  in  the  mi  statntt 

X  "d  th.™of");  1M«.  AW-r*'  S 
1  How.  St.  Tr.  1141,  1148;  1661,  Loves  Trul, 
5  id.  48.  Some  idditionel  cwee  readuiiii  ihe 
nme  remit,  bat  beering  only  on  the  history  o 
Se  Heereey  rule.  h«ve  been  cited  a,Ue,i  \m; 
the  same  rtatute  of  Edwerd  hid  proviiled  for 
me  wmt.  Bu. witne«»M, 


i-li 


jiblT  for  in«  Trew  v.—.  .— —  r—    - 
1808,  EMt,  PleMof  the  Crown,  I,  128. 

♦  IBM   St   1  ft  2  P.  ft  tt.  e.  11,  I  8  (HI 

trial,  for  oirencoe  connected  with  the  coin  of  .  le 

iSm  ™?  te  tried  "by  «ich  like  evidence  and 

ta  mch  linner  and  form  m  ha.  *«»  °»ftfo« 

accustomed  within  the  realrn  »t  «ny  time  before 

the  aret  year  of  Wi«.d  the  Siith  );  c^  VO, 

|12(Mmii.r)!  1«W,  St.  8  fc  9  W.  HI,  c.  28. 

It  (similar);  these  were  applied,  »  n««ding 

Jn  Y  one  witnesa,  in  the  following  <»esj  1726, 

tl.  Anstmther.  T   Jone.  2M  ('"PJiripg  *« 

coin) ;  1748.  B.  ».  Gthagan.  1  Lewh  Cr.  U,  4th 

ed.  42  (similar).  ■  i«i„("'nia 

M  1558,  Anon.,  Dy".  "»  \  "*  "  L  ™ 

intent  of  the  SUtuU  1  *  »  P' *  «•  "iJ^lJ^ 

to  temoTe  the  two  accuser,  and  two  """f^    • 

approred   by   th«,j»^ge.i  J-A'P"  '»"« Vr.', 

ciie  aa  the  following) :  1568,  Anon..  Brooke  a 

XSrid^ent.  "Ooione."  219   •*»??»'"«"•*»* 

Si  titejustloe^  it  w..  igned  that  "  for  no  trea- 


^taiuie  m  jhuw«i**  m««  r*"  . 

Mnfrontinit  the  acenied  with  the  two  witnesK., 

tbit  connectioj.  So  alu  in  the  history  of  confa- 
iton  Uw««U«.  1818)  the»m.  con.traction  u 

'""■profe..)!  Willi^Bund.  in  hi.  9Ute  Tmli 
forTreu»n.  cited  nv^*,  b"  ^™»'"t"'?^ 'i" 
for  procedii.  in  gMMid  Mid  the  mUuntive  Uw 
of  treason. 


an« 
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m  duty  bonnd,  the  traditional  and  lonff-MtftMi.i.«j-  ^  ..  ^ 
»f  Mary.-,  oonatruction  tl^lym^^^^T^^ 
from  the  earliest  monient  after  LenJZlt^M  '"''"  ?°^^  °'  J"''"«« 
was  not  even  a  mark  of  the  Tudor  and  sT^rt  JJ  "°'"'  ^^  '=«°''t«>ction 
tinued  under  the  Cfemmonwedth  i^  1 1  ,f^""?  "  *  *'»<''«•  I'  «on- 
throw  and  reform,  inrrmea^whur?  "V  °'  '^'  P^'""  »'  "^er- 
witnes-e.  for  a  specific  k  n5  S  tr^n'hV^"  "'"'".'^  "^"*™«  t'-o 
monarch;"  but  durina  the  whn^l  „7T  ^°  Pawed.  under  a  Tudor 

Tudor.  Stuart,  and  ?«iwelSe  tie  I'^f''^'  'T  ''"  *°  ^^^Q.  under 
waa  uniform.  The  hoeSle ^^^1  o,  IT ^^^^^  *^'  ""*"*"  °'  ^"7 
was  merely  a  political  dSgi  ^*'°"""'  P"'^  °'  *»»«  Bevolution 

(3)  Before  the  end  of  the  first  half  of  thA  iflnn.  i.  v    , 

Third  Institute,  in  which  he  now  advancS  th«T  '  7!^'  ^^  *^'"«  C"'^^'' 
had  noi  repeded  the  statui,  of  MwarjJ  Hil^  *''*'  '^  '**'"*«  °'  ^a,, 
the  woid"  trial -in  the  statute  meTnt  mereS  thH^*  ^"^^''"*'^  *''*' 
a  juiy.  a.  contrasted  with  a  decision  bv^S-h!  **'*'"''°"'  »'•  ^^ 

jury.  To  be  sure,  the  word  n^r  bo«  Ih^  *  w  !l?*''''°'^ ''^''»°"' » 
forced  meaning  to  put  upon  it  i^L  ..^/^         **  dwtinction ;  •«  but  it  is  a 

the«otherwise"of  the  stituHoSd  r?*^  '"**'^"'  *  ^""^  ^^^'^'^  "  '^at 
Coke's  dictum  on  this  piSar  ^nt  •«'  T*^"^"?  *"  ^°^«>-    Moreover, 
noticed."  NevertheressTs  utterS';' 'f/t^i^'  '°'  *^«  """"^^  «l"ady 
printed  utter«.ce  of  t^  mroS'i.  f  "*  •"*  ^"'*^'"'*'  "^«  "^^'^  «>»h^ 
ftofessional  opinion  b^n  S  H^^Z  ^'*?"'«'  T"*^  '"  *  ««**  ^eal 
The  change  musthavfteen  maS  w  ^  '?''»°'  '°°«  ***«'  ^^^  """e.  " 
1660 ;  for  iS.ed7alru JS°  he te^^        *''^  ^"*'°°  °'  ^"^««  "  i° 
in  spite  of  all  the  poier'^f  tt  "t^T"/°/  v"'-*^'  ^'^^  *'""  y**"  °f  i*. 
purpose  to  punish  ttTi^  fa  of  ^h^ri^^''^  *''''' ^'***' """^  «^°'^°^^^^^ 
tnuIZ  upoJ  whom  to  «te  th  ir  anil. '  T^  "  "P'*"  °'  '"'^  ^"^e  grist  of 
•ffiurs  changes.    Forl^t  cim«  !k^    '  '"  "''*°8«'  '''^  ''''°1«  «Pect  of 

established  for  all  treasons' d"finti  by  h"^^^^^^^^^^ 
-whenn7e.LTXmS;^tttaSnSir^-r^^^ 


s:"w»:s;-^LS'!^'>f^ 


liringMdinthepetlm).     rii»i  8t  18  Elii  o  i 

ans 


••  Aipro,  note  ». 

o«wTictodor.ttiunted  by*  da«  conVw  rf  laTv 
i  8  (no  naiwiM  ■k>ii  k.  X i-Ari^VT.     . '""  >  > 


~ ; •  -..luuicu  uj-  aa«  eoane  of  law  "\  • 

a  depoeitioa  of  tiro  Umtnt  .ij irrr."??." 
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the  itotute  of  Edwwd;  w  that  two  witnewes  were  now  to  be  required  for 
treaaona  at  large.   The  remarkable  thing  is  that  this  dedeion  was  reached,  for 
the  first  instance,  in  the  very  jear  of  Charies'  restoration,  and  in  the  trial  of 
the  regicides  themaelTes,  against  whonTthe  greatest  license  of  judicial  harsh- 
ness  might  have  been  expected ;"  and  it  was  repeated  and  maintained  on  all 
other  occasions  during  the  remaining  years  which  hie  had  aUotted  to  the 
Stnart  family  under  Charles  II  and  James  II »    Here  again  is  laid  b»re  the 
fallacy  of  the  Whig  dogma  of  the  ITOOs.  that  all  the  evil  judicial  practices  oc- 
curred under  the  StuarU,  whUe  all  the  reforms  came  in  with  the  Revolution." 
The  reform  in  this  insUnce  came  with  the  very  first  moment  of  the  Stnart 
Restoration.     Dangerous  and  unwholesome  as  was  undoubtedly  the  rein- 
statement of  this  worthless  family,  the  judges  of  the  time  must  be  redeemed 
from  the  reproach  of  an  unscrupuloub  and  tyrannous  application  of  the  law. 
On  the  contrary,  it  was  through  them  that  the  change  began.    It  is  merely 
another  instance  out  of  several,  in  which  we  are  to  date  the  improvemenU 
of  trial  procedure  from  the  Restoration,  and  not  from  the  Revolutioa* 
Policy  no  doubt,  as  well  as  a  real  growth  of  sentiment,  and  a  sagacious  per- 
ception  of  the  wisdom  of  maintoining  the  restored  power  by  abandoning  the 
excesses  of  the  earUer  Stuarts,  furnished  in  part  the  motives.    But  the  fact 
remains,  and  deserves  to  be  recorded.  ^     ,.      i  .      ..i    .  ,^ 

(4)  The  ensuing  legisUtion  of  William  III,  after  the  Revolution «  estab- 


M  11*7,  '««>.  B«gici<l««'  Cm».  Kel.  »  (it  WM 
uianied  that  tba  Uw  for  two  witiuaea  w«»  in 

'""fW  l«a.  ToBg'i  Cm*.  Kel.  2i  (Uiongh 
loiiie  of  the  jodgM  belierwl  th«t  there  h«d  b««ii 
IWJ.  yet  -nhoy  >U  iwreed  that  (T  the  law  for 
twoNrttiiiaaaa  be  k  foroe."  it  wa.  to  be  inter- 
pRtad  in  a  certain  way ;  bat  at  page  «»,  Keiyug 
•xpnwea  hi*  own  opinion  in  faror  of  the  repeal ; 
thi*  w«*  not  Uter  than  Ifl,  the  year  of  U* 
death);  1«7».  Whltebtead'a  trial,  f  How.  St 
Tr  40S;  IdM,  Lord  Ca*tlem»ine  e  TrW,  lo. 
UU ;  1«80.  ImA  StalToid'*  Trial,  T.  Eaym. 
407,  7  How.  St.  Tr.  I»8,  16i7.  The  jwne 
icMilt  on  thU  point  ii  aaen  in  the  i°t*rp';>^^° 


"The  truth  i*  th«t  np  to  the  reriod  of  the 
Bevoiution  of  IMS,  our  eriminal  trial*  are  s 
diMTare  to  the  national  annal*"  (ForHytli, 
Bortenain*  tlie  Advocate,  8d  ed.,  331). 

■•  It  ii  indeed  fairly  preeamaUe  that  the 
direct  foaniUtion  of  the  leforma  which  ensued 
at  the  KatoTBtion  wa*  laid  by  the  destructive 
work  of  the  Commonwealth  lawyers  in  teariug 
away  the  tradition*  of  the  earlier  regime.  Mr. 
.Biwuiaon'a  learned  aecoont  (Jaridical  Societ; 
Paper*,  III,  M7  }  18«»)  of  "  Anticipiiions 
under  the  Commonwealth  of  Changes  in  th« 
Law  "  exhibit*  the  material*  for  thifi  concliuion. 
"The  goodneia,"  ha   aayi,   "of   the  lawa  of 


Charie*  II,  •aoontraatad  with  the  badness  of  bia 
ie*uiiontni»i»iiivi.-»».-j-- "••-•r"--^  «,»«mment7h«*  dimwn  a  compliment  from 
j|f  the  .Utute  (.lr«^y  «»^*^  ^^^  SSSS^  ei^^wnThom  Burke  and  Fox.  end 
by  M*e  ooinioBi  1«7»,  B.  r.  AoktadSy.  »  MB^     f  "J^T^,  PJ^-^u.    An  enquiry  into  tl» 


U  (dipping  the  coin ;  two  jodge*  •P1»"»«J 
diffeiedln^ion) ;  1«84.  Anon.,  T.  JonjeMS 
(eUpping  the  ooin ;  at  a  oonhreBoe  of  the  jodaea 
It  WTiSaolTed  that  by  the  -rtute  ofl  A  S^. 
"one  witnea*  ia  »nffleient,  fcr  that  lertore*  the 
trial  at  common  Uw  for  auch  caae,  which  wa* 
attend  mnetally  for  all  caH*  of  ,»»«».5 
I  Kdw.  VI  and  6  ft  «  Edw.  VI,  which  requirrf 
two  witneen*  where  one  wsa  anfficimt  by  the 
oommon  Uw").  Lord  HaK  writing  amne 
time  before  1680,  utter*  inconairtent  riew* . 
Hale,  W.  Cr.  I,  800  (after  eiamining  the  »«• 
and  am,  he  enda:  "  Ana  tb   reaaona  »Und  on 


a  paiadox  from  BnckU.  An  enq\iiry  into  tlie 
toune  of  thea*  Uw*  n»y  ahow  that  the  lutadox 
ii  unieal,  tt*  epigimm*  nnfonnded,  the  campK- 
ment  due  to  the  Bepohlicana ;  that  they,  in 
redraaang  sriennee*  which  from  the  time  of 
Jama*  I  and  Bacon  had  been  fosterinK  rehellion, 
fo(e*t*llad  the  Uw-raformera,  not  of  the  Beston- 
tion  only,  but  of  our  own  tge."  Compare  the 
hbtory  of  the  re^ration  »y*tem  {ante,  1 1850), 
of  the  allowance  of  witneaaca  to  an  accused  {inU, 
I  67S),  and  of  tb*  aelf.«rimination  i>nvilrge 
(sosJ  I  8660). 
^''iSOe,  St.  7  W.  IIL  c.  8,  J  2  (no  person 


ano  oow,  "" '?^'  r*^  "» JTZiiiiT^^  to  ahaU  be  indicted  or  tried  fbr  high  tre.>8on  woiji. 
both aidee,  and  thMA **"J'"1'?JT'JJ!!?  ^  iMeormntion  of  blood,  or  misprision,  " hut  bj 
be atronger  thu.  the  former.   J^^J'.'f^^t     lSl1SST^oSh!r^te.timony  of  t«o lawful 

witneiie*.  dther  both  of  them  to  the  saine  overt 
act,  or  one  of  them  to  the  one  and  tlie  other  of 
them  to  eaother  overt  act  of  the  same  treason, 


err'on"Se  *ide  of  mercy) ;  IL  «M  (the  e^y 
atatnte  "  b  not  altwed  by  the  rtatnte  of  1  ft  3 
p.  k  M."  ;  citing  Coke). 
u  One  ezunple,  &om   many,  may  nililoe. 


S71« 


M30S0.S074]  TUEASOX;   TWO  WITNESSEa 


■'le 
of 
ith 


generation  befo«.  F«Vthe  LJS  cf  f.  ^?n^  ^^  J*"*'*^  «««».  « 
any  doubt  o,  v«allation  «X^  ^/^  tl  ?  ''""  '"  °^^«'  ^'^'^ 
quired  upon  a  charge  of  t»«on  ■  '"'"^^  '*  ^«»*  *«  ~- 

twSSe.ri=sj;r?ptirenoth  '^i:tsi:';:^;"'ir"""« 

Mid,  to  -Mcnre  the  subject  from  bein?  ««.J^fl^^  ^  ^''^'"°  Blackstone 

....tM.^.3.^rfr^^^ 

.0  iSS-^-  l^i^ft  «^^»-  '••^•.'-on  for«,„irtng  two  w,t„e 

whioh  piMeeution*  for  (b«m  maybe  wnJ™^  !l»   ^J?*'"'*'  •»**  *•  '«««*?    ith 

mted  with  th.  »v«rt  panuZent  ™Mt  S  o„^r^«  *"!•  ''-P**  *''•'  -"J  <W^; 
ti«»OD.bl.  ooadnct  and  jn.tiflaWe  «.Uta'«  L?k  """"  *°  '*''*"•  " "»«  line  betw^J 
.bB*  of  oonrtitutloaal  liLrtrtj^t^Tn^^i'J'^r'!:!^''^''  "^  P"***' «'  -»  ^ 

tl»^  it  i.  the  imperatire  duty  of  ewSZe  Sat  »!  i™'?*?""'"*  "^  ««>  Crown - 
j«^«.»y,  agdntt  the  poadbiJify  otIuIpZ^^J\  '?'**  r"*  ""  »>°«»  •crupaloua 
P^Utid  opponent..  ...  The  princip"  ofTTs  wm  S"f  ^^  *"?  """»'  °'  ™">^« 
treuon,  bae,  however,  b«n  aewrely  »tt«,ke4  BU^n  r  I  "^"'""K  "«>  witnewe.  i* 
rtorOy  ^ it  wa. p.«.d.  ..id  the'Z^Sitiim^  to^t*^'"*  "'  »^  «*•'»'• 

tt.  p-..ng of  thi.  rtatut^  ..  minuter  migK^oo^dV^**"' °»?«^J  *«rt  •'»« 
•Jtaally  con«po„ding)  with  the  exiW  kTg^St^^^^y?'^"  we«  then 
thu  rsMoning.  howerer,  ia  mon  snecion.  th.n  !-* ^  •"M^ariM,  and  be  «fe.'  ...  All 
.t  l«.t,  on  th.  fcj«  principle  ttJZ^^^""*;  .  \ "^  >««».  i„  «me  deg^J 
«d  which  i.  to  be  found  more  or11l^e;Srr^^",il*i"*^'^'»°  *»  ">»  w!J 
E».d«K»,  Ti..,  tht  the  indi^reet  JZ^^JI^^i.t!^*^'^'  ^^^  on  Jadicial 
or  n,«di«K,ted  acUon ;  «d  oon.*,i^n!?i^„  «•  ••  g«at  u,  evil  „  it,  com.pt 
of  w  inno«mt^.  rtolent.  orZ^a^fu^^  T^ol^'^^f  '""*  puni.hm.nt 
aw.6  .moQBt  of  jni«hi,f  „  the  eMap.  ofm  S,  *  .  "^"°"  "*  *'*«»'''  'W»'k»  the 
tk.  I.^  u  it  rt««l.,  pe«,n.  «.^^  JL^i^'J"''"  ^"f*''*'  ««»  "o  more.  .  .  .  bJ 
wh,«,  conduct,  condd^  with^S^^  l^^f^"  '»'  '•'^-^ «"  "HBtioJ 
other h«>d,  thoee  who a«  innooeat  of  St^^'cS^lT  *?,*"«»°-  »■".  on  the 
»I«  the  «en«d  "Aril  willi«,i,    -,.k  «•  ««der  bo  dw«l  of  being 

rt.nd  mute  orWaJ^TpC^  f  ?  rS!?^  * 

^);   1848,  St.  S  4  «  Vi^o*^?     •'^^•^i»pli«"tingth««soaMd"): 
St.  «  Q«,  lU) .  ,,4  V^jj-'i  »»         »  Oomm«.t«i«,  III,  868.        '^ 


tlw  endcttM  of  one  witneM.  niil<»  iX^-i?'^ 


k  MS*  QUANTITATIVE  BUUS.  [Chap.  LXIX 

ittladv  loomil  e<  tt:  and  whtn  ft  eoofietton  tor  tnMM  do«  Uk*  plM*,  it  b  on  tach 
t^SttonrtO*  piool  tha  tt»  btew  dwowdi  on  the  dlM««ited  portkm  of  100164,  w^^ 

Sia  wd^t,  ii««»ri  •  hMidwW'M  »»y  »•»  ■'"^"•*'*«  «^  ^"^  **«~"'* '"  "^^ 

WtodOMW." 

The  troe  •olution  teems  to  depend  on  the  relative  proportion,  in  experience, 
of  two  ekmenta,  namely,  the  likelihood  of  falw  aocusatiems,  aa  oompareJ  with 
the  harm  of  a  gnUty  person's  escape.  When  the  former  (rehtively  to  the 
specific  crime)  is  large,  and  the  latter  (reUtively  to  the  specific  crune)  is  small, 
then  the  two-witness  rule  may  be  justified  as  being  often  effective,  and  seldom 
harmful  when  not  effective.  Now  for  treason  this  lehition  does  seem  to  exist 
In  times  of  bitter  poUtical  division,  the  dominant  poUtical  party  has  the 
strongest  motive  and  the  amplest  means  of  securing  false  testimony,  to  rid 
itself  of  iU  opponents;  whUe  the  harm  of  a  real  traitor  escaping  judicial 
pui.ishment  is  relatively  small,  because  tireason,  when  it  is  confined  to  a  few 
individuals,  can  never  really  endanger  the  State,  and,  when  it  represents  a 
widespread  opinion  in  the  community,  the  judicial  punishment  of  a  few  repre- 
sentatives  can  rarely  put  an  end  to  it  The  rule  of  two  witnesses,  then,  seems 
to  rest  on  justifiable  grounds  of  policy. 

S  2038.  Same :  (e)  Petal'  ^  the  l^ila.  (1)  The  requirement  of  an  overt 
aa  is  one  ol  substantive  1  -v,  ad  is  therefore  beyond  the  present  purview. 
But  a  question  arises  as  to  tho  jcope  of  the  rule  of  evidence,  with  reference  to 
the  tenor  of  the  required  witnesses'  testimony.  Is  it  enough  if  there  is  one 
witness  to  one  overt  act  and  another  to  a  different  overt  act,  or  must  both 
witiiesses  ipeak  to  the  $ame  overt  ad  f  The  former  view  was  established  as 
orthodox,  in  applying  tiie  original  statute  of  Bdward ;»  and  it  was  expressly 
eonfirmed  in  the  enactment  of  1696.^  But,  having  r««ard  to  the  virtue  and 
operation  of  the  rule,  as  maintained  by  Sidney,'  this  seems  an  erroneous  view ; 
for  the  opportunity  of  detecting  the  falsity  of  the  testimony,  by  sequestering 
the  two  witiiesses*  and  exposing  tiieir  variance  in  deUils,  is  whoUy  destroyed 
by  permitting  them  to  speak  to  difi'erent  acts.  It  is  true  that  the  difficulty 
of  obtiuning  testimony  to  genuine  treason  would  be  tiiereby  greatly  increased ; 
but  as  already  noted  (ante.  §  2037)  the  very  object  of  the  rule  is  to  protect 
those  who  are  innocent  of  treason ;  therefore,  if  the  rule  is  to  be  maintained 
at  all  Hward  should  chiefly  be  had  to  tiie  interests  of  those  for  whose  protec- 
tion it  is  established.  Accordingly,  the  constitutional  provisions  adoptmg 
the  rule  for  this  country  have  everywhere  and  properly  required  that  the 
two  witnesses  shall  testify  to  the  same  overt  act* 

4  How.  St.  Tr, 


»  164»,  UlbunieV  Trid.   -  — 
ias».  1401;  1««0.  R«||lcM«'  O^  Kd.  »  ("U 
two  witncMM  prow  two  owonJ  letj  tmding  to 
tho  oomwuring  tho  King-t  d«th,  the  tioMon  to 

tnaioii  nqoiratli"):  1680,  Bu4  of  Stofard* 
tSTt  ffow.  St.  Yr.  1»8.  1697:  IMl.  M- 
kdgo'i  TrW,  8  M.  64»,  S»:  16M.  Sir  Jofcji 
F^d'i  tSi,  18  U.  1,  181:  1««.  YM^aa'i 
TrUl,ib.  488,688. 
•  St  7  Wm.  Ill, 


e.  8,  I  i  (qootod  oate, 
I  9088,  noU  «1);  |  «  ("W  two  or  more  dto- 


tinct  tnoMNW  of  diTen  heads  or  kind  shtll  he 
oUeged  in  one  bill  of  indictment,  one  witnew 
nradnoed  to  prove  one  of  the  Mid  treasons  ud 
ODOther  witnoe  prodooed  to  prove  another  of 
tho  «id  treaaone  ehall  not  be  deemed  or  Ukeo 
to  be  two  witneiaea  to  the  iwiie  ti-eanon  within 
the  metaing  of  tbto  aet") ;  1887,  B.  t.  McCtf- 
fMy,  10  Cox  Cr.  808  (ttatota  applied). 

•  AnU,  i  3088. 

•  AfiU,  1 1888.  .       ,. 

•  Thaas  ate  glTen  in  the  next  nection ;  the 
Ffdecal  eUnaa  waa  applied  in  the  rollowing 
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,,,  _  I  JOSS 

eonfeMloa  (-in  open  ^.r,^T^  ^■^.^Xr^^^^.^tj'^^^ 
w.tD6«et  ue  needed,  not  only  by  the  statute',  exniS^.  ^.  1"  '••"  °° 

.tdon^iacon,.  wo«thei„d^.inthe  :::i'T.''^^,::z::L 

both  be  believed  bi,  the  jury  •    A  rS!  Lni^  w^tnewea.  t.  e.  they  must 

is  binding  nponle  ju^  «teU  i^„Thf  iuS^Jn'*""'^*^  "'  *^'^«"'=« 
unlea  in  their  judgment  the  ^q^rSHmonn't^'ti'^yit  r  ""^'=! 

-rrjjfe'4r""--^--MLr„^^^^^^ 

«.d  would  of  cou«,  nev"'.;:,"  i  p^pl'd     *  ''"  '""  '^°  "^"'^"^«^'" 

(5)  The  order  of  evidence  is  in  ueneral  left  f^.  ♦k-  j  *       •      . 
Court  (ant.,  JJ  1867. 1870).    No^S  ^Itl^lSlTr'  ^'j  *""l 
the  evidence  requind  bv  ih»  ¥^«.LZ    i   ^"""''""  «"8t8  for  the  order  of 

not  ^  evidenJs:;ss,xtLrrrjrofferS'r "  ^  »^  '^-'- 


*  176S,   Tottar,   Oromi  Law.   mo  i   hum 

rMt,piwrftfc,c,owii.i,mL'       '    ^' 

Id  the  United 
litd  to  h*Te  .. 
«M»  it  WM  «n  onri 

«)rtheo».rtic"  "*■*"  "•  '•qnlnrf  only 

^^'^pSf(sz:* "  •^"*^  -»'«^ 

•  It  c«n  hardly  ht  doabtod  that  anut  fw-» 


^"  JI2!.'.*ii  r  f.-  *"W  :  "  If  two  witnej; 


_  ...  „„.  w.iuiw    ;  Mr.  J.  lUvmond :  "  I  navar 

th?;;?  ""i  ■!?"  •I""*'°»  "•  "the  law  i« 
there  mnat  ba  two  witneaaea  produced  it  .n 
thej  most  both  ba  beUend  ")  "^      "•*"*  "  "7* 


10/8,  Lwd   Lamley'a    Caae.  eitMl  rv>v. 


{"?•  *••<]''•  o«rt  aeu  need  not  ant  ba^wd 

before  arideDca  of  intent  etc   L  ijB.~!i'^^ 

opinion  by  Marehall,  C  J.)'    '      "*'*' '  '"•*> 

,„,   Di«ttngaiAthe,B„«oawhethar<*W«^ 
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[Chap.  LXIX 


I  2039  •mm:  (<0  OoMtltrtloMi  ■wMttoM.  The nde of  two  witnewes  in 
tMLn  wpeded  to  th«  foundew  of  our  goToniment  u  one  of  the  few  doc- 
trine,  of  e^oe  entitled  to  be  g««nteed  .g«n.t  legUUtive  ch»nge.»  A 
provision  of  thi.  wrt  i>  found  in  the  Federd  Conititntion  and  m  three-fourth, 
of  our  SUte  Oonetitutione.*  Thi.  doe.  not  mean,  however,  that  the  rule  « 
in  itwlf  one  of  the  moet  important,  or  that  iU  principle  i.  fundamental  m 
our  .ystem.  It  rignifle.  merely  that,  since  treason  involve,  an  opposition  to 
the  dominant  political  influence.,  a  rule  which  could  be  changed  or  abol.Bhed 
at  pleaaure  bytiie  dominant  political  party  in  the  Le^lature  would  be  vu- 
tually  no  rule  at  all  for  such  cases.  It  has,  however.  be«M.laced  also  m  the 
.tatotes  of  certain  Territories ;  yet  here,  presumably,  the  Federal  Constitution 
would  in  any  caM  extend  it.  protection.  ,»„^  . 

TmJJ. "U-y  =  (a)  »-»«T  of  th.  H-1..  By  the  end  of  tiie  1600s  it  was 
deJirively  wttied  {anU,  §  2032)  that  the  ecclesiastic^  rule,  about  numUers 
of  witnewes  were  not  to  be  adopted  into  the  common  law.    It  was  after  that 

propw  nnder  the  gewnl  prindpU  of  dicum- 
S»Bdja  eTkUnm  (onto,  I  M7).  -  .„,! 

t  1787    lUJUoo'i  Jonrnal  of  the  Fedwml 

tben  moTwl  to  Inmt.  t(t.r  'two  witDtaet  th« 
^rU  'to  th.  twae  0T«t  Mt'  Ur-  *^™J^» 
'  wiihad  thli  »m«ndm«nt  to  toko  pU<^  tmt- 
enthnu  for  tit«»n  wer.  geiMnUy  viralent,  and 
p,rin«  too  eully  m«d«  om  of  wimrt  iano- 
SSm/  Mr.  Wilion:  'Much  m.y  b.  -id  on 
both  Mm.  TreMon  may  •ometiiitm  be  pnc- 
tind  in  "uch  a  niannw  a*  to  render  proot 
•xtramely  dilBoult.-a.  in  a  tmitorooa  wrre- 
nonZia  with  an  «iam.V.'  On  the  quMition, 
the  Toto  was  «  to  8  for  the  aroendiuent). 

•  The  .jllowinit  pro»i«iona  are  aubeUntlally 


Ind.  1861,  I,  » ;  B«T.  BL  1897.  |  1901 ;  h. 
1847.  L  1« ;  Oode  1897,  i  4726  j  Kan.  1859, 
BiU  of  B.  18 ;  Kv- 1891,  2«9  j  la.  1879,  151 ; 

1898.  l«a  (InadT^rtently  omitting  "or");  Me. 
1819.  I,  IS ;  Pub.  a*.  1888,  o.  117,  H  h  i 
(treaaon  mn»t  be  proTed  by  two  witnews  to  the 
■ame  orert  act,  or  eoufeauon  in  o-,wn  court ; 
miipriaion  of  traaaon,  in  the  lanie  way,  but  out 
witn«aa  may  prove  one  ast,  and  anotbrr  another 
one  of  the  uine  tieaaon) ;  Man.  Pub.  St.  1S82, 
c  aoi,  I  4,  B«T.  li.  1902,  c.  206,  I  4  (mniires 
two  "  lawful  witnoata  to  the  ame  orert  act  of 
treaaon,"  unlna  on  oonfeiaion  in  oven  court); 
iftdt.  1860,  VI,  80 !  ifMM*.  1867,  I,  9 ;  Mia. 
1890,  III.  10 ;  ito.  1876,  II.  18 ;  Rev.  .St.  1899, 
I M80 ;  itoni.  1889,  III.  9  ;  P.  C.  1895,  §  2079 ; 
C.  C.  P.  1896, 1  8271  (likeCal.  C.  C.  P.  i  1968) ; 
JITeir.  1876.  I,  14  j  bomp.  St.  1899,  §  7208 
(mnie  ;  fnrthermore,  .for  oBi-ncea  of  surreiiiier- 

I  .'•.    .    . 1_         -^_  AlK     ■■<  t  llilW    Atl    fruit     O,  |I))li> 


nnleaa  otherwiw  noted:  U.  8.  y"?  ,  '      -  ■        i^"'-  -TA"---.  "  ™  ~.nr....inn  in 


rwue  novcu.  v.  w.  -w™*---  ---"  — > 

•  Sf'Ko  penon  ahnll  bo  conWcted  of  treaeon 
inlMa  on  the  teatlmony  of  two  witne«««  to  the 
•una  orert  act,  oron  o^atfAm  »»  •If'l'^'LU 
8t  1902.  c.  IM,  f  9,  Marob  «,  82  Stat.  66  (rule 


imlledto  triaU'  In  the  PhiUp»4ne  IdanA.  br 
r^tibnnal);  ^to.  1876.  I.  19 ,  ^rj  P.  d 
1887.  I  1662:  >4i*.  1874.  II.  ,1*;  O";  1879, 
i  W;  C.  C.  K  1872.  I  1988  ("two  witne»« 
ti  thi  aame  oTert  aef'are  required)  ;Mnitted 
5  the  Commi-«ou«.  of  IW^Jor  the  Oojn"?^ 
i&n'a  TaUdity,  aee  <mU,  %  488) ;  PJC- •  ""J 
(no  oonTiction  "unfe*  upon  the  teatimony  or 
iwo  witneeae.  to  the  '^.'"^%^^^^. 
oonfeaiion  In  open  court  );  <^  }''?<J:'lT  • 
S«ri876.  IXrr i  na.  IMJ,  Decl.  of  Eighti, 
S!  Eev  V  i89i  I  2909  (like  the  C^natltu- 
tiott.  but  fcqnirea  "two  Uwfnl  witneaaea  ); 
oTlST?.  Hrpar.  2 ;  Code  1898,  |  6166  (two 
^t^  ^or  'o™  and  ,«»"o'~«»^, '*«"™- 
■tanoee):  Cr.  C.  I  991  (two  witneeeee) ;  Sum. 
Cr»897.l81,  ]*..  1899. 1.  6^v. «. 
1887.  I  6006  (like  Cal.  C.  C.  P.  I  1968) ;  m. 
STt.  St.  1874.\>.  88. 1  2M(-  by  two  or  more  wit- 
aegges,  or  TolantaryoMfHaiim  in  open  court  ), 


iiy  eximjiMwu  «||MHw*  -..J  w»  - —  _--  --.  etc., 
two  oradiUe  witMaaaa,"  or  confeeaion  in  o|«ii 
court,  are  neceeaary)  At*.  1864,  I,  19;  K  J. 
1844,  I,  14  :  y.  D.Um.  '.  19 ;  Rev.  C.  1895.' 
I  8198 :  OL  BoT.  St.  1898,  |  7298  (treaaoa 
prorabie  only  by  ooBfei»ion  in  open  court  or  bjr 
"the  teatimony  of  two  crediUe  witneswes  to  the 
■uneoTcrtaet  laid  iu  the  indictment";  "two 
eradible  witneaaea"  alao  neeeesary  for  misprision 
of  tieaaoe  or  unauthorised  military  rxix-ilition) ; 
Or.  1869,  I.  24  ;  a  0.  P.  1892,  f  778  (like  Cal. 
a  a  P.  I  1968);  A  /.  Gen.  L.  18«6  e.  275, 
I  8  (no  oonviotion  for  treaaon,  except  by  "  ten- 
timony  of  two  Uwfnl  witneeeee  to  the  mm 
overt  act  for  which  he  ehall  then  be  on  trial, 
nnleaa  be  ehall  in  open  court  confeaa  the  same_ ) ; 
S.  C.  1896.  I,  22  ;  A  D.  1889,  VI,  108;  Tm. 
1876,  I,  22 ;  C.  Cr.  P.  1896,  {  783  ;  Hnk  18M, 
L  19  (omitting  the  oonfeaeioii  cUiiw) ;  R-^"-  St 
1898, 1  1854 ;  Ka.  Code  1887, 1  3658  (punish- 
aUe  if  pioTed  by  "two  witneeeee  to  the     me 


overt  act  or  by  oonfceelon  in  «>«rt  ) ;  »"»*• 
1889,  1.  27;  r.  Ko.  1872.  II.  6;  Jfw.  1818, 
1,10;  H>.  1889.  I.  S«. 
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without  oonobomtiJ  S^u^S^d^'nT  i*  *"  "^  ""*  •»"•  ^'»°««. 

of  an  Mth  BtUl  prevailed  atLt  tilii.  "'***'»•  9n«»titative  conception 
«.d  in  thi.  reapSct  theX^l  oTtiTrdT;  I^?^  -^^^J--^,  i  3032). 
an  exceptioofllSp  have  t^^rtTken  ^t  2t  "°1'*"°8^  »«*  ^^7  'hould 
wa.  not^Sen,  ei?her  JelT  or  aL  ,!i  '  T!^.  '«' Petjury  trial.,  which 
trial. f   Theda^iLtin^-JM'      '      •  "^  °**'"  ''"'*  °'  eominon-law 

they  wei^w^Tetlyt  ^lefa  ST"  T  ^^If  *°  '^  »"'"'»•  "'l 
n  4  ThA  nJi  !!#  *k       .      .  "necnanioal.  the  other  a  moral  cauM. 

therein.*  Furthermore,  the  crime  of  plrin,^  t  J.  two  witness,  obtained 
statutory  crime  in  the  ordinSTLmi^r^U  *^  '^  cognizable  a.  a 
almoBtZxcluMvelyiTthe  8^0.2^4  «  "'*''  ""^  P"«'i«Jly  dealt  with 
little  or  no  occas^Jn  for  Lyl^Z^''  ^ZJ  ""^  '^  "°*  '^"'"*'  *''««'  »•« 
jury  in  a  co^o^iw  cS  •  ^i^o^  ^^.5"'°?  "'°  "  *«  P'°°'  «'  ?«- 
urisdicUon  at  that  IT^'e  ^'^T        °^"'  '*!°*''  *^'  *••*  *«»»'"«' 

jury  were  l*ely  to^ptlt^rb^Xi:!  ra  whri  ^^^^^  ^^ 
common-law  prectioe.  There  wa.  th«rlf«-  k  !i.-  l  '^''  "ubsequent 
a  tradition  pip«ed  bv  thr,I^55l!  ri^'.^L*^"  *'^8'  °*  mechaniam. 
trine  to  be  SS;^  fo,  n^^l^?  •  ^*  ^^''  '"  *°  exceptional  doc 
esiaoiubed  for  proof  of  perjury;  and  by  the  end  of  the  leOOs 

■gainst  «ith,  tb.  defiUSt  wS  IS?ai?Ld~-^ . 
714.  P.rk«,  a  J.,  fa  B.  ;.  iS.^  10*^^' 

cntion  fof  p^uq^  urf  .  Uu,  contort  SSTt 
property,  tfirt  la  th.  bttar  cw  t^B^lS- 

prol«W«  witnoi  ihiU  tarn  the  «»I«  fa  fcWrf 

mough  ;  but  Tt  aort  be  •  rtreng  .nd  cLr  "rt- 
dei.<».  „d  mon  tranwnat  thaa  th.^d«B« 
P«»  for  th.  drttaHfant  J  for  5K  ^  U  S^ 
o.thjiga.nrt  o.th  "  ,  thta  WM  -M  fa  chliZj 
y»ry,  «ud  no  picoadent  wn  dted)  i  WMTt? 


sm 


«Ma'io«ai  bMjfood  *i  •aothtt'i"),  ir«  » 
».  Bronghton,  2  Str.  1289.  ' 

•  St  18  cr.  I,  c  10. 

•  jinU  IMS,  HndioD.  TnaiUt  of  tha  8<»i> 

fS-..!"':  "J*  *"»«?  V'wy*  "q»i«  fadiffortnt 
«*"-"    cW   proof    not    by  «UtioD,   .„d 

^bl:  i:^?'"^  '"'  •"""  "--"'^  to 
/•'ITnl^fc?^'"''  ';  8ymp«n,  Ore.  El.  SSO 
RiTM  power  to  examine  and  punUb  Dermrixin 
th.  Sur  Ch«nl«r.  thej,  «f  not  .r/^S" 
"*"*  *»,«'y>l»e  oath  of  ,ny  wituew  at  tha 

taw  upon  the  mbiaet  .  .  .  origiuat«l  entireir 
"  *jr  ••  I  »n  jn4f,  in  decuiou.  by  the  Court 
of  8Ur  Chamber'') J  1»08,  Ijsadam'.  flrfl* 
^  in  th.  Star  <5h.™h.r   Mdl'S;.  ^^ 

353J§[.?{^  »»»t  PWJ-y  «.  "!«.: 
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(M  •xhiWtod  in  U»  «•«  ibow  dUd)  tuoh  a  docteini  wm  making  its 

*^m^  why  did  not  tte  o-wcUn  oaiidd.»tton.  ,*»«f^y  ""^d  (ante. 
I  2082)  which  applirf  to  (MTWt  Meh  a  uttmaricri  nd*  in  other  common- 
Uw3..  apply  he«  m^  namely,  the  cooMdemtlon  thrt  the  ,««,«  ^ere 
aI™3«.  Sdv.  witneM.^  ..  hcing  o*P*W  d  and  entiUed  U,  contnbute 
faS^tion  of  thdr  own  ?  In  the  Itot  place,  the  Uving  rtwngth  of  th«  cun- 
iSon  had  by  the  beginning  of  the  1700.  .«b.t«tially  duappeared  •  and 
nS  mn.t  pfobably  be  eonght  the  leal  explanation  why  tf»e  perjury  rule 
w.^  able TobSn  a  firm  footSg.    In  other  word^h.  quanUUUve  noUou  of 

ToLh  wa.  .till  popular  enough  while  *«  fT^'^  "^Tw-Xs  «it 
iury  as  witnewei-had  practioaUy  diMppeaied.  and  thu.  the  way  was  open. 
FSthetJ^ow.  a  charge  of>iury  wa.  the  ooe  caM  where  a  plawible  induce. 
I^r^X  STwa.  Wanted ;  becau«  in  all  other  criminal  cases  the 
r^ Jd "uld  not  tertify.^thu.  one  oath  for  the  pro«c«Uon  wa,  in  any 
S^m^hing  a.  again.t  nothing;  bnt  on  a  charge  of  perjury  the  accused. 
^  WM  iwaj.  in  effect  in  evidence,  and  thu^  if  but  one  witnea.  was  offemd. 
Sew  woSd  be  merely  (a.  Chief  Ju.tice  Parker  wd)  oath  against  oatL 
SS  rrpMiury  caw.  the  quantitotfve  theory  of  tctimony  would  Pre^nt 
S^itS^teat  force/  Such  «em.  to  be  the  coun«  of  thought  which 
iMde  poerible  the  tordy  introduction  of  this  rule. 

tt  f^d  a  permanent  pUce,  however,  in  the  «,mmon  law ;  for,  in  spite 
of  a  tZption  of  iu  ioc^gruity  with  modem  idea^  and  of  an  occasional 
iUtaS!  the  rule,  per.i.ti„g  through  the  1700..  wa.  fully  confirmed  in 

^f^'lM:'(S?^«UC  -  t^  «-.  The  rule  i.  in  if  nature  now  nt- 
Jy  toingZ.  n  our  .ytem.  The  quu.  Itative  theory  rf  testimony,  if 
SS^^Pplied.  should  enforce  a  rimilar  rule  for  every  cnmiual  charge. 
~TS  Jh?^Cld  i.  competent  to  tertify.  «  Oath  against  oath."  as  . 
leawn  for  the  rule,  is  quite  indefensible. 

But  there  may  be  rea«ms  of  poUcy.  founded  on  experience  {anU.  §  2033. 
par.  2)  sufficient  to  justify  ite  maintenance : 

i«ia  V,  W  M  B4»L  IWd«K».  II  «»-«»•.  "Tbs  rmmm  -wBy  »^Pf  i»  «« 
1849,  Mr.  rr-  m.  atm,  ia»iu«u».,  „  ^^    ^u.  *u-  avUmte*  of  the  »ccu»«d 

took,  tor  «q«w««  **»^'*is:r!ir.^«Jto;JSla^ 

having  been  giwn  on  oeth.  when  nothing  beyond  the  "««»'"  *  "zL_,  MtUtetTrT. 

my  othw  wJd«ic"  end  "id  that  on  codtio. 
tki  .  n.w  total  mkht  *»  mored;  but  th«. 
Wm  M  «cq»ltt.H;  1M»,  B.  ..  Gtardiner;  8  C. 

i  P«tor.  Ott.  *  M.  M»,  M,  TU.M  C.  i. 
(■tmibr  to  B.  ••  Madta ;  talc  »pi>Ued). 


•AnU,  I 

*  18S1,  B.  V.  Xndie,  1 


•»;  Th«y«r,  PieUBJiaary  Twa- 
Moo.  k  Bob.  198 


<p«joiT  in  wr-atogto  .n  i>'~|»^*,.;f^ 
by  omiti 


kd  Meh  to  th«  «ti»t«noe  ol  hta  own  doM ; 
lISdlS.t«^  thoogbt  tt  "dUBMh  to  glTO 
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trjm  tt*  Ottir.    .   .  .   Tb«  iMUIllailAna   .*  t%.L.   _i- 


l9(Mt 

«dth.kw<rfB.gb«Ki  i^K  for  tbu's^orSr..nr:f!r.^  •?**•'  *"-  •"«' 

wpcipg  tb.  .riiM  .t  tb.  m«Miit  of  «r2!!S-  ^T"  P"^**"  ft*  d.t«rting  Md 

lOIoir.  no  Mtfcm  to  b.  bnwght  mZ?  .^toST:^^''*'  °'  forfdtu«;  It 

th.  MniMd  iwora;  ud  faLtlT  th.  tLi»Z    #  '.  ■    •*^***'  I***'  ••  •»««.d  of  what 
coming  to  pn.,.  if  hM^T^r^!"^^!  f  ^**  »"»  *'*»<«"  •»».»  b.  foiS. 

panence.    u  tliere  la  a  relatively  oreater  lilmlihrwi  «#  jui  . 

perjury  (on  the  part  of  defertedUtiSnjw^^  "^r'^  °' 

if  there  ia,  lelatively  to  the  inte«»<S;#  in^    7^  •    ^""^  themaelvea),  and 

JMtifies  it,  eViatonS  ^'  "'  °*^"  '^'""•^''  «>«"  «>«  "le 

of Ke Hw  tote ^"^ST  ".'JT!!^*^  ■-"•-•  ^  '~tn« 
the  following  r«re,1,iL  tttjltr^^^^  *'"  ."" ^^  ""'  °' 

of  coarwdlK  S IZrt^  in  t»!^  «nd  corroborating  evidence  wiU 
th«,  the«  come  to  be  i^ott^%*''S' ^''^^^  "J"*'"  "'*"«"•  -«** 
conceivably  come  without  aToS^>„  ♦  ««oborating  evidence  might 
tion  of  thJ-ccu  J.l^"^rSJr  S     B^^^^  ''''^ 

...ed.theverdir.S^-^-X'^^^^^^^^^^ 

87SI 
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IS-.m««to«mohtog*»»»*»»*»»»'"»^"«»y-    Thtonik.theD.whUe 

Siboo  thiTnUqoitad  numwled  or  qwintlUtlT.  coocaptlou  of  te.timony. 
UvraoMd. to p«t on  the  modem  rtUoD.1  thoory  that « otth-«««tion  VHn« 
faa^Sjto  itiquidlty  .nd  rignlllo.no..  .nd  that  •  .togk  pwion.  .Mert...n, 
M  n*d.  nndw  .paoifi.d  oondition.  of  credibility,  may  infic.  to  produce  com- 

^^(1)^  «^  of  th.  nito  -M  r^iuiring  ««.ly  .  »i>igU^-,jl  duly 
oorrobor.ted -hM  bMn  fully  i«5ogniied  to  modem  Umeii  It  »  .aid  th.t 
Lord  Tenterden  mdnUdned  two  witnewe.  to  the  ..me  fwt  to  be  necessary 
and  iuch  .n  nnd.r.t.nding  peTh.p.  prevaUed  with  other  judge.  «  one  t.me.« 
But  it  hM  been  .inc.  repudiated  to  England;*  and  it  to  now  everywhere 
conceded  to  thto  country  that  a  «ngto  witne«.  wiMhow  corroborated.  .ulhce.« 

(2)  A.  to  the  nMhif  ^  «*•  «»m»6or««om  no  detailed  "«1«  ««»»  ^  »'»« 
been  told  down,  nor  ought  to  be  kid  down.*    The  jury  rfionld  be  instructed 


9  Uw.  Or.  0.  MS  i  »»ji.„I^.  Bfoj«h««.  lu 

•  1827.  SUU  ».  How«nI,  4  ll«0.  l6»  (bo 
MtboritT  eiuil).  .... 

S.  ».  Bnithwdtfc  »  &«  Or.  M*.  ««jj  J- • 
».  618.  640  ("th«t  ruU  U  Bwr  •iptatod  T, 
'seSTB.  ••  Towty.  8  Co.  Or.  888 ;  (in.  Orl«. 
CM*  isn.  1 684  (Uk(  tlM  tmMm  nil*,  qsotad 

"^  l^^'tlM  Wfcwrtw  tfc.  OM"  •J»^,  Sf 
■Mom*  tin  atoM  priaeipw:  Aria.  P.  U.  1H7, 
1 1662  (pnjnry  moat  Iw  pfOTwI  by  "  two  wli- 
Lmm,  VI  vat  witowi  ind  eorrobomting  clreum- 

uJ  tmm  »wt  b*  prowd  "  by  ■on  tW  «i» 
witBMi;  treoww.  by  tho  tirtimony  of  two  wit 


sit  ("oToo  0  IrtUr  (not  on  ooth)  .  .  .  nould 
ha  wBeUBt  to  moko  it  uapacMiiiry  to  bare  t 
SiSrwlt..-")!  1841,  B.  ..  Y.t«,  Car  » 
M  181,  188  ("•▼idoMO  eoiilrawtory  of  tUt 
OM  witnoM  in  iMM  ilight  ptrticulura  .mlj'," 
^  MOdnt)!  1848.  B.  ».  P»rker.  xi.  M», 
646  (tbora  oiait  U  "ioim  doennwntary  ni- 
doaeo  or  mnm  odiuMon  or  wom  circunMUncn 
to  wpply  th«  pUoo  of  »  owuod  wltne*. " ) ;  185S, 
R  r.^oultorlT D«i.  Cr.  0.  8M  !i  Cox  Cr. 
648.  il  Jor.  186  (BO  anwol  n>l«  w"!  «»«»; 
••tb«ra  mart  bo  loaMUiing  in  the  chm  to  ii- 
dun  th«  Jury  to  boiltro  one  i«th«r  than  th< 
othfr"  ;  Soio,  ontriM  ■•*•  «»  »»>«  tinw  by  tbe 
■tnol*  witBMi.  bold  iaMtOeient;  "it  la  cor- 
SlKfcS y»  hin-df ") :  1889,  R. ..  Wjb. 
-  ~  •-  F.  616  (BieBwnuidum  made  at  the 
I  lind*  witnooi,   bvlil  suffideot); 


fODonun  iMBi  vj  «••—»..    / .  - — .  —      .  - 


tho  teotimony  »•  »»»  w..- -•  — .-"v-ir 

and  oorroborotlBg  droonutuwM  ) ;  <»"{*«  "J 
th.  Comml-ioBW.  of  1801  <for  &.  T^gjf 
tMr  •mmdmoB*^  •«  ««<».  I  488)  (  Gfc  Oodo 
1896.  I  6186  (two  witnoKM,  or  odo  "d  wr- 
nboiaUng  cireomotanoni) »  Id«.  »•»•»*;,»■•'» 
J  6006  (Ui.  Oil.  0.0.  P.  |i»Ml;J»??i*!«!i» 


.  P«rie,  118  III.  8ia.  8M.  »».£.««:  »W«. 
gut*  i.  Bli".  in  Mo.  464.  46».  »  8.  W.  810; 
Mont  C.  Ori>.  1886,  |  8871  (Ufc.  OU.  0.  C  P. 
1 1868)  i  1888.  Tort.  I  WiUUmj  »  K.  M.  400. 
64  Pm  382 ;  Or.  0.  0.  P.  1888,  |  778  (like 
"l.  a  C.  P.  1 1868) ;  T.X.  0.  Or.  P.  1898.  f  786 
(no  eonrlction  "excopt  upnn  tho  t^ttnony,"" 
two  eradible  witnooMo,  or  of  on*  er^bto  wit- 
ness corroborated  strongly  by  other  rridonco  oa 
to  th«  falsity  of  the  defendant «  statement  nnfler 
oath,  or  upon  hU  own  confession  in  opM> 
Suri");l!»8,  Mseltsr.  State,  ?•!  Tex.  Or. 
480,  4ti  14  8.  W.  98 ;  Ctah  iB*».  3t  1898, 
1 4748  ("  P'ljury  must  be  prored  by  the  testl- 
Bonr  of  two  witneaaea,  or  one  witaaaa  and  o<w- 
foboiating  oiioamstauosa  "). 


>64.'44t(no  ootruboratloa,  oa  the  facta) ;  IMO, 
B.  t.  Tbwey,  8  Oox  Cr.  888  (oral  aamuaioni, 
bdd  aofflci^it  oorrobotaUoB) ;  1868,  K.  r.  Sha. 
WW.  66,  78  (KrI*  C.  J.:  "What  dep«  of 
eonoboratir*  rridonea  ia  reqnWte  murt  be  a 
natter  fat  th*  opinion  of  th*  tribunal  that  tn« 
th*  ease,  which  mnat  sae  that  it  dewrvea  tbe 
titt*  of  oonoboratiT*  eridence ;  any  attempt  to 
deilD*  tbe  degree  of  co™'""'*'"";'""'*  'f^ 
■ary  wonM  ba  Ulasonr":  f*»ta<  SMt,:  vm 
People  ».  Bodley,  181  0*1.  840,  63  Pae.  Ml 
yXcJtonTheld  correct);  1903  People  r 
^aient,  189  id.  600,  78  Pjc.  423  (statute  ap 
pliad);  1908,  8toto  ».  Fahey,  —  I*  I-  -.  M 
Xtl.  690  rrnii  .pplied) ;  1876.  Ranaon,  .  Chm- 
tUn,  66  6a.  861,  866  (need  not  amount  to  the 
Simony  of  a  second  witness) ;  1»02.  ""^/"'^ 
JrPeorifc,  197  111.  MS,  64  N.  E.  310  (rue 
«pMi  1W«.  Hendricks  ».  8Ute  26  M 
i^  (n^  not^b.  "M^:^'^  f.,f8C7 
testimony  of  one  witneas");  "«6,  Jtate^ 
^m<»J.  » I«.  582,  687  ("  it  must  be  at  lail 
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But  u  to  cMh  Mpmt.  •Mta.a.nt  of  #i?2  S?  ^  f°°«"t«»«t  Pwt  of  it.T 

§  2Q4S.  Smo:  (rf)  ■w.ptioa  for  qm.     .,„„, 
•eonaed  hM  twora  eontrariea  on  two^i*!!-!^  ^T^*    Snppow  that  tb« 

indictment  l.p«rfuced  the  other  o«htoth?»^nLt,i    "^T**  '"  *''• 

the  f.l«ty  o«  th«  oTo^ion  ^*  ^o^oMf^;  *^'  "^"r^''  "^""^'^^g*  <>' 
oeth.    Bit  it  i.  &ot  •TlIitJmThr.h.     1?  '  *^^  '"""  »'"'  """tra'T 

even  when  the  nrture  of  the  fact  Twn™  /  v  '7"**"^^  '"**'«»•  "  »  ™le. 
framing  u  indictnMmT  SL  f^^J.!'  '"':*'l«"»°"'  »»»  difficulty  of 
uia  oe  aueged  false)  haa  nothing  to  do  with  the 


•JtMgly  MrrabgraUn"  mmI  " mart  b*  b«  indik 

(m«1  not  ba  "of  ■niei.nt  fc.n.  ■    „    N  ??* 

'  1903,  Stone  (.  Stit*.  O*  JK  a   v 

«»0  (the  peq„„,  ,«S^  t.  Ih,  T^tofM 


S78S 


»li   ;  *'^'  •"  ('Th«»  Bwd  not  be  twoWit. 
time,  UKl  the  Mignneot  of  perjarr  that  Xi 

:sr't«"t^.'  S"*  •'"•^v^-X  5s 

KeUT  8  CniA  IM,  a03  {mUoii  ou  the^  for 
^li!!'  ''^  »J«t«n.™t  under  cthlTTsM 

^t"#.«  Wri' 'Si'^^'"'^' "  St-- 

W  (.otion  for  .nbom.tlou  of  piriurT   t% 
Pioowduigs    ;  l«nghi!Mi ».  Kelly  „,(  ^jj^j^ 


IMtt 
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i 


w^  id  widMM:  lof  It  may  b«  lnpoM«»ta  to  tlkfi  wbJeh  of  tJ»  tw,  i. 
i!bl  .Mk  it  iMT  itiU  bo  w  iaoontiwrtrtibk  tact  thrt  tJn  MooMd  ha  in 
Si t^JL^ToSLr  .mniio^  .poki-  with  k«mijjg  W.i.y.  U  it 
STuot  propor.  witboi*  now.  to  dlow  th.  jafj.mnXjhjjomy^nng  th. 

nnaZf  th.  •«•  own  wh«  tho  •«)o.d  •Mrtkm  wm  not  under  ••ih; 
JTSrituw  of  th.  f*ct  MMTtMl  nm»in»  th.  -"Tv^JJ^t  """f^" 

«£«  «  «oq*ioo.  «d  that  by  »«  oompwfaoo  tb.tanr«.y  detoruun. 
SeUUlty.  ThVpufpoMofth.nikl.topfot«rtth.«»««itromthefal« 
tortimony  of  »  .ingk  witn-.  .w«»iiig  .g-intt  him;  her.  no  .tten.pt  >. 
mO*  to  cond.inn  him  «poo  th.  cwdit  of  .nothw  pmon ;  th.  wle  •  i-rotec- 
tion  ia  not  iiMd«l ;  wid  th.  rul.  .hould  f dl  with  iu  nMoo : 

IMa  W«mt.  J..  i>  U.  a.  T.  W^,  14  m  4M,  487,  440:  -I!  it  b.  trw,  then  (.n.l  U 
urifr^MwriT.  «lM»y  of  mdlt  brtwwn  p«rMM.  or  mpo.  wfcrt  BUrkl.  term.  th« 
5?^!?!!^Ji!.  .L^  MiOMt  tiMt  of  •ooth.r,  [it  follow  ttMt  w.  my  wtUf,  th« 

S!r  SwU  Cr«.mltt.d,  •q.NlaUy  if  th.  writl«.  ptooik  mm»  bom  himKlJ  ud 

»1t  .  uX  wHMi.  to  tte  0*^  rf./fc«<  cf  •  «W«"««»  b.  diapMMd  with  «d  documw 
I^  «  JrilT  toriii«.y  b.  wK  .po.  to  eoof i.t  T    W.  ««wr.  to  d^  «ch  .h...  . 

SSrrSJS^cout««lic.rf  by  .  P.MU,  ,«ohI.  p»o«d  ««  h.^  U.n  w.11  known 
lS*r4rf2Kta^n  h.  took  th.  OIU*..  th.  oirth  only  b«ta«  p»«r«l  »» h.T. b«„  Uk« ; 
^  Z-^Sw^ r«rt»  i.  ehvf«»  wJth  tidcing  m  ooth  «.trwy  to  wh.t  b.  moit  nK«.«.ly 

^rtoATlJrt  wrom  to.  <i  by  oth.r  writtw  t«a«ooy  «iitt«g  «*  bring  found  in  th. 
Si£2tlZi«t«d  whkh  bi.  b-o  t«.t«lb,bi«M  ««.trini.gth.  evident 

^tiMlMtiMit«linit."> 

Thi»  oonclurion  haa  b«.n  ntwiUy  Moeptwl.  and  may  b.  togarded  a.  the 
orthodox  one,  pnwumably  for  th.  <».  of  a  contradictory  >Mment  not  und» 
oath*  and  crtainly  for  that  of  a  contradictory  oott.' 


*  So  Uw  •  good  ■tKlaamt  la  th*  R*port(n' 
note  to  6  B.  fc  Aid.  »S»  (1»«).    _        ..    ,., 

•  1840,  U.  8.  V.  Wood.  U  Prt.  480.  487. 
441  (faUo  o«th  to  oort  oC  jmporUd  good*  j  the 
iBToWbook  Mid  l«tt«n  --f  the  defeiKUnt,  held 
nfflcirat  to  nrore  th«  pMJuor ;  Thom|»».  J., 
din.:  qootud  »ivro)i  Conira,  mmbU:  1884, 
&  ..  Stete.   «4  K.  J.  L.  465.  481  (oiled 

*^'^m4,  ADon..  cited  6  a  fc  Aid.  Ml.  98» 
(per  Lord  Mu.ril.ld.  C.  '•.  Wilaot.  Arton.  «d 
YelM,  JJ.) :  1774.  B.  ».  Dwe.  cited  «>•  M7. 
i^  (per  Chembi..  J.);  18»>  !>•  K»j". 
citediK^  ("  tie  Jury  might  infer  the  motiTe 


fram  the  dnnmitUMee") ;  1834,  B.  p.  Hirfk 
ib.  W8,  WS  (oouaiel  for  ddeudant  coniecM 
that  the  contndiction  of  oethi  "  ought  bin 
facoi  taOeieBt  eloiM  for  the  jun  'o  have  oon. 
vietod  the  defendrnt  of  peijury ' ) ;  1823,  R. ». 
jKkeon,  1  Uw.  Cr.  a  870, ifmble(xt the junr bj- 
Uereoneof  theoethefiiUe) ;  1840.  U.  S.  v.  Iftood, 
14  Pet.  480,  487  (qnotri  »Hj>ro).  CcUra:  183», 
B.  V.  Wh«itlMid.  8  C.  *  P.  238,  Ouraey,  B. 
(contndiction  of  oethe,  done  not  .uBicent,  .ud 
caoHmuitary  erldenoe  required ;  but  here  tta 
diffiealty  turned  on  the  indictment);  183»,  K. 
,.  (Hyiir,  1  Cr.  *  D.  1411,  "7  (Waj*: J"; 
nne,  J.,  thought  this  lolBeient ;  but  the  flifi 
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[Chap.  LXIX 


i!^; 


'\"' 


and  an  effective  jury  ijitem  (both  depending  upon  a  conscientious  citizen- 
ship and  a  sound  condition  of  poUtics),  aie  in  the  end  the  only  leal  safe- 
Buards  of  an  innocent  man. 

§  2046.  OWl  CMea:  WttHm  dMived  tnm  tt*  BocUriartteel  tew.  The  rule 
of  the  later  Boman  law,  and  of  its  successors,  the  Continental  civil  law 
and  the  canon  law,  required  at  least  two  witnesses  to  prove  any  fact  {unte, 
§  2032).  Whatever  detailed  additional  rules  of  number  existed  on  the  Con- 
tinent, and  in  the  earlier  English  canon  law  as  administered  in  the  spiritual 
Courts  the  later  ecclesiasUcal  law  in  England  seems  to  have  been  satisfied 
in  general  with  the  simple  rule  of  two  witnesses  for  all  classes  of  cases'  In 
the  final  fortn,  as  it  appears  when  the  rulings  of  those  Courts  begin  to  ]« 
published  (that  is,  by  the  end  of  the  ITOOs),  the  rule  U  still  further  attenu- 
ated, and  requires  only  one  witness  with  corroborating  circumstances.'  The 
further  definition  of  the  notion  of  corroboration  seems  seldom  to  have  been 
formulated  into  rules,*  and  was  carried  out  in  each  case  according  to  the 
discretion  of  the  judge. 

But  in  the  meantime  this  rule  of  the  ecclesiastical  law  had  been  exercising 
an  influence,  direct  and  indirect,  utou  English  law  outaide  of  the  narrow 
jurisdiction  of  the  ecclesiastical  Courto.  In  the  first  place,  ite  methods  of  pro- 
cedure and  proof  had  been  adopted  by  the  Chancellors,  who,  being  originally 
ecclesiastics,  were  trained  in  the  civil  and  canon  law,  and  made  its  practice  the 
basis  of  that  of  the  Court  of  Chancery.*  These  rules,  there  enforced,  became 
an  integral  part  of  the  common  law  as  distinguished  from  the  canon  law. 
In  the  next  place,  the  jurisdiction  of  the  ecclesiastical  Courte  was  exclusive 
over  some  subjecta— mptrimonial  and  teetementary— ,  and  thus  certain  rules 
became  associated  with  certain  classes  of  Utigation.  Thus,  the  ecclesiastical 
rule  in  some  subjecte  came  later  to  be  incorporated  into  the  ordinary  (or 
«  comnion")  system  of  law  in  one  of  two  Ways ;  namely,  either  a  statute  imi- 
teted  or  adopted  the  ecclesiastical  rule,  or,  when  the  ecclesiastical  Courts 
were  abolished  and  their  jurisdiction  transferred  to  the  ordinary  Courts, 
their  rule  of  proof  was  followed  as  well  as  their  rules  of  substantive  law. 
Of  the  former  mode— statutory,  adoption— at  least  one  instance  (that  of 
nuncupative  wiUs)  occurred  during  the  existence  of  the  ecclesiastical  Courts; 
but  the  remainder  were  created  by  the  very  statutes  transferring  the  ecclesi- 
astical jurisdiction,  for  it  was  natural  in  one  and  the  same  enactment  to  deal 
with  both  the  jurisdiction  and  the  rules  of  law  to  be  transferred.  Of  the 
latter  mode— judicial  adoption  of  precedent— it  would  seem  that  ihere 
ought  to  have  been  no  instances  at  all;  because  the  legislative  transfer  of 

^  Th«Mitlioritie«baTebMiiiiotedaiii«,|30S2, 

ur.  1. 

*  1790,  Orompton  r.  Botler,  1  Higg.  Com. 
480,  4«S  (rule  applied  to  an  action  for  defama- 
tkm  ;  one  witnea  each  to  aepante  otteraucca, 
held  inOcient) ;  17S8,  Hatehini  *.  Dennlo^  ib. 
181,  188  ("the  ordinary  role  of  the  eeeleaiaa- 
tieal  law  "  nqnina  two  witnnaei,  or  one  with 
eorrobontins  circnmatanoea ;  here  applied  to  a 
nowBDtioa  (or  qounlUng  in  chotoh). 


»  1847,  Dr.  Luhington,  in  Simmon,s  r.  Sim- 
mons, 1  Rob.  Eccl.  68«,  676  ("eridmiv  to  imre 
probabiUty,  not  applying  to  the  act,  cniinot  1« 
leoeived  ai  corroboratire "  ;  treating  the  factrf 
A'»  interaoniae  with  M.  before  A's  marringe  to 
B,  aa  evidence  making  probable  his  adultenxu 
intercoone  with  her  after  marriage,  but  not  u 
corroboration  to  the  act  itaelf). 

•  LugdeU,  Samnaiy  of  Equity  Pleadinf^  1 4« 


Mli^^mm 


||S080-J0r4]  TWO  WITNESSES;  DIVORCR 


13046 
jurisdiction,  with  a  confirmation  of  establiahmi  .„k.*.  *• 
leave  a  common-law  Court  fr^  Vin  th«  .k?  ""^^"^f^'.  would  «tUl 
follow  in  iti  newly  acm,"«d^tt™?^."!°'  *,^P"*'  ^gialation)  to 
of  proof,  in  |»rticukV  re^r,^"!  J'"^»'"'°\-"  **•  '"'"tional  rule, 
wa,  indeed  the  reaurwhLver  t^3  ""  "*'"'  *•■"  °"*'  '''*»«^  Thia 
attention  of  tho^Oon^^Ye^lZTnrT''  «r«"y '°«»d  "Pon  the 

rule  about  a  «.pondent W^ion  irZrr^'tJoTTf"  ir^'^'  ^^ 
general  assumption  that  the  rule  of  «vM«„  J!l  ^^'  ^  '*"® '^  — 'here  was  a 
Md  the  rule,  of  aubstantive  kw  °"  °'"  *'">  '*^«  jurisdiction 

Thus,  in  several  instances  Cnow  to  ha  <>«.».: j\  , 

Dating  in  the  ecdesiastical  CouraJ^d  not  f„T^    ^'  *  ™?  °'  ""'"'*'  "'^i' 
becomeapartof  our  Lw  ihe^  W  fil^/•"'^°°"^'°  *^*  *^"'"°°  1^^^ 
or  the  Cofrt  of  ^iut  ^r^y  exL^^^^^^  chancery 

On  the  other  hand  it  remiL  tn«  .K  ?  '^  confirmation  or  imitatio,. 
number  pure  and  Jfrn^e-TL^Ietu"'''^'  '"^^'^  ways  no  rule  of 
in«,pective  of  kind  -has  fou„d  a  £1^^  "7  '"'"^'^'f  *  '"«'"  ''•^«'»' 

§2046.   ««..:  l«JLl^''*^«'°'Jjf'°r"»>'^'°' civil  cases. 

52067)  requiring  corrobora^ror  rtnfitn'S'rr"'  '"''  ^re- 
applied solely  to  the  confessin..  te.H-J^Z     ,  T«'°°  «'  »  divorce-respondent, 

pLion  to  that  TtSZSntn^ZZV"  "f^"^''  '"^'^  ^  »°  «P- 
by  tie  complainanu  T^^nhelei  1  """ber  of  witnesses  produced 

disappear  entirely,  in  the  common-law  CoJL  wUh  1  '.  'Tv''""^*' 
principle  (ante.  §  2045)  about  numb^«  of  wj^'es^^  'ilft?  ^''^^r*!*^ 
it  is  true,  disappear  as  a  matter  of  nriLT  1    Tl  *****'  '""'''*  *'«'• 

•  Gould  V.  Saflbrd,  39  Vt.  4M    m^  (  onitn 

(..pcuptiv.  will);    Robini^nT'niBwr? 

»•),  1847,  Simmou  p.  gimmoa.,  ib.  6««,  se». 
•  1M8,  Kobbaw  ..  BobUa*,  100  Hm..  im 


ii,™:v„w.!ri„T^^^^^^         o' 


j^ — ..,  _..^  „„,  ,„  lunezioie  rule  or  law  • 

Z^i  Wti"""'  °'.\'*'"y  who«*c«dibimy 
1878.  FUttory  ».  n,tte,y,  gg  fti.  27  ("the  I.w 

«n<t  not  for  the  Court ") ;  18»K  Lee  *    iJl» 
WMb.  28«,  287.  28  Pm.  886.    '•"*'•  "^  » 
Ky.    8t>t«.    1899.    I   tu»   (q„„ted  jmt. 


27S» 


«4  8.  W.  844  (itatnl.  «.«uJr^  ^         *''   " • 


&  W.  844  (rtBtote  f^Miy 


|SM« 


QUAilTITATIVI  RULES. 


[Chap.  LXIX 


One  or  two  Courts,  hoiww.  haw  judiciiJly  introduced  a  rule,  not  pre- 
^Sn^oS  thi3;^ticri  rule)  that  any  one  w^tae«  i.  u..ufflaent.  but 
Sy  that  the  teetimony  of  the  complainant  alone,*  or  of  a  fartteep*  mm. 
Srilone?  whCt  corroboration,  i.  inmiBcient;  and  in  «^eral  other  juru. 
dictions  a  aimilar  provirion  has  been  made  by  sUtute.  ^     _.    „ 

8  SI?  ^-  (2)  OhMowy  Wtt  d«a««  toy  D««e»d«if.  OMh.  The  Court 
of  Chancery,  hi  all  da««.  of  cases,  followed  directly  the  ecclesiastical  rule 
that  twr^tnesses  were  required  to  prove  any  material  fact  as  the  founda- 
tton  of  a  d^^r^i.  ruk  seems  not  to  appear  in  the  "Pot-  until  the  end 
oUhe  1600s  >  nearly  two  centuries  after  the  Chancery  system  h«ij,egun  to 
^toZ'XmW<rf  the  common  Uw.  But  it  U  not  to  be  doubted 
Aa^tr^e  was  followed  from  the  beginning  Probably  the  direct,  and 
Irmple  fom  of  the  ecclesiastical  rule  was  in  the  begmnmg  unchanged ;  but 
rC Telopment  there  came  alterations  both  in  the  scope  of  the  rule  and 

^°  (t  ^ZP^:X  as  it  comes  into  the  modem  law.  is  confin^  to 
casi  where  the  defendant  by  his  sworn  answer  has  dxr^ly  demed  on  oath 
STaUegation  of  the  bilL  In  oth^r  words.the  rule  does  not  apply  in  aU 
oLToLr  than  where  the  allegation  is  admitted  )»  be  true.  In  Chancery 
n^I«  failure  to  deny  did  not  (as  at  common  law)  amount  to  a  judicial 


*  y  B.:iMt, KimWl ». KlmWl. UN- H. 
228.  226  ("  or,  if  no  other  parwnt  h«T«  knowl- 
tL,  mpectliig  th.  faeu  in  th.  (»».  th.r.  m^ 
ta%irfX!nM  tSat  the  UbelUnt  «»Uuii  a  good 
genena  chumcter"  ;  compare. the  rule  for  cor- 
f&«„rtlon  of  wltneeew.  »»^J|  "^U  f  ^^  • 
1870,  Woodworth  ».  Woodworth,  21  K.  J.  B|. 


eorrobotation  which  will  be  requuite  ) ;  1874. 
Matthai  ».  Matthai,  «  id-M,  »4  j  1891,  Cooper 
TtWr.  88  id.  46,  48.  26  Pac.  10«2i  1892, 
VenikT.  Veiiike.  04  U.  228.  29  Pac.  499; 
18»rWolff  ».  Wolff.  102  id.  488,  437.  86  Pic 
767.  1087  ;  1807,  Smith  ».  Bmlth,  119  id.  188, 
48  Pac.  780  J  1880,  l«Bnm  ».  LoBrun,  M  Md. 
4S6  603  ("mere  deeleratinna  of  either  of  th« 
i«utiee"  not  eaffldMit) ;  1000,  WestphU  ». 
Weitphal.  81  Minn.  a42,  8S  N.  W.  988  (sUttt. 
«puS)ri8M,  Hanid..  HaneeU  Wright  2U 

KalSI.  127  Mich.  822. 86  N.  W.  800  (under 


■lleanteaofdiTOiee).  »  j  i_ 

Mm,  Beet  ».  Beft.  unreported,  quoted  in 

Pomter.  Marr.  *  Dir.  198;  1846,  KmmoM  ». 

IS:,  Walker  Ch.  (Mict)  682^  «« il866, 

Simona  ».  Simona,  18  Tet  488.  474,  (trnMe. 
Such  mlea  aiT  therefore  in  theory  really  of 

the  eort  examined  pott  i  2086, 


proceedinga  for  diroroe  no  decree  ahalltw  ren- 
dered "  upon  the  teetimonT  of  the  plainnff  alone  j 
but  in  allaneh  caeee  teetimony  in  oorrohomtjon 
of  that  of  the  pUintiff  ehall  be  tttenmtj  U 
Wil  Supreme  oSurt  Rulea  (Strta.  1898,  |  4848, 

"other  atotnteo  provide  generally  that  the 
teetimony  of  "A*  partiu  "  alone  ehall  not  »u^ 
flee ;  thie.  being  aimed  ehifAy,**  *»", "JJJ,."^ 
nmmitM  amftuhiiu,  are  placed  wrt,  1 20S7, 
but  they  are  uaoally  oonatmed  a»  facluding  the 

teetimony  of  the  «>»«l?^»«,V  "P'JLmIS; 
Erana,  41  Cal.  108  ("It  woaM  be  impoeeiMe  to 
ky  down  any  BCBeral  rule  •»  to  the  degree  ct 

8730 


referring  only  to  confeenmiRl  declarations). 

Whether  under  euch  at»tute»  a  resjionieati 
oonfeeaioD,  which  would  of  itself  he  insufficient 
under  I  IfMH,  fod,  may  eerre  ai  tufficiaU  cor- 
nhtraUm  (or  the  pieeent  pnrpoM,  i»  «  petty 
quibble  upon  which  dUfeieut  views  have  been 
ixpieeeed,— aBrmatiTely,  in  Smith  t.  Smith, 
Cel..  uegatiTcly,  in  Scerborough  v.  Scarborough, 
Ark.   GUed^f208». 

For  the  renuiiement  of  corroboration  for  at- 
ttetifm,  prdtUtita,  and  panona  of  loot  diandtr 
in  diToroe  oaae^  eee  jio*,  1 2088. 

»  The  following  aw  e«rly  caeee :  1679,  W«ke- 
lin  e.  Walthal,  2  Ch.  Cae.  8 ;  1682,  Hobb.  ». 
Korton.  1  Vem.  186  j  188*.  AU...  «•  •»»'J«". 
ib.  161 ;  1602,  Chli*  CWlege  r.  Widdnns^on, 
2  Vem.  288  i  1698,  Bath  and  MonntsRue  s  Cw, 
8  Ch.  Cae.  68,  128  (per  Lord  Keeper  Somers). 

On  all  of  the  eneuing  points,  compare  tne 
hJSd  article  of  Mr.  Oeet,  "Th\,R«I77 
A^r  in  Kqnity,"  cited  cmU,  f  2032,  not.  1. 


■^^^r  •' 


IIJMO-W*]  TWO  WmnSSSES;  CHANCERY.  , «,,/ 

tdmianoa ;  nnleu  a  defendant  ezpnaalv  tdmitt^A  ^k-  .11     x- 
he  wu  in  contempt  for  «fu,ing  to  ^weJ  aTiS^.!^M  TS""'  "'  '"''«"' 
to  be  take,;««  «,Ve«<».  the  pLwr  .i^T  .^fi!!^  u*!"  ^?'  'T  "/^ered 
cordingly.  it  wonld  aeem  thaf  in  Z  btomSaHL  "  f  T°V.  "i" 
fendant  anawend.and  vet  neither  noi^^^,^'  ''*'*  *''*  **«• 

the  aUegation  under  o.^  •^nrl^lZi^^^^^JPT^J^^-^ 
^er^under  cth.  the  allegation  ..t  U  P^T^d.'' J^.^.^ed^.-  Z 

CTidenoe  it  only  one  pmon  Jtming^^Xi^Z  ''■^^"«  »'  »•••  bill,  wd  the 
«««.«  make  .  «J^W^ni^  to?t2?lt  "w  X^^  r'^'J'r  *•"  ^°""»  'i" 
.  trul  ^  hw,  it  ord««  tl.6  «awer  to  b^i„  .U  t!  .^'  Court  doe.  not  «,nd  it  to 
hw  only  to  And  tb«  oon«H,«Bce..    B^^the  CoL  !5  ^^^  "  ^  *»••  ^onrt  of 

merely  one  ^ne«  u>i(k  corrob^ating  circunJaZ)  "^""""^ 

W»ce;  th,V,m,ho«Z.  towe^r  h  "Li"'"^  ''"'"'  -^  give  .  ISn  to  'the 
th.™  eu.  be  litUedoDbt  that  thU  £n^Zll  r  #  »^".  "i^  extrenHay  rflght  that  .  .  . 
»eoD«der»ble  weight."*  «i«»ii«tauce  [of  the  defendant  being  intererted]  ha. 

B«t  in  later  times  Te  r^le  was  exo  2^.^  T"^^-  *"  P"^«  "-^  '««=»• 
concpdou  of  teatimon;trS  2032Ton  th«"?h  '"^.?  »»»«  q"*"''^**^« 
the  defendant  on  oath  Vas^US VlJ^^fn  T/'"'  ""T'  °' 
th^-e  this  o^set  the  -^^witn^forthrSA-d'^^t^^^^^^^ 

JS'i«» i  J888.  JaniaU  B%  Ann  v   Het«L 
Id^iSi  «?/,  H4;  1884.  Phlip.  r   Me^ToS 

0/,  76,  11  AU.  893 :  Tm»  ■  I7B1    n^„..:i' 
••  B1.T1M.  1  Overt.  177?t7»  •  IMl    i^^^?" 
In^  Co.,  107  Tenn.  871   MS  W  rM^™?"!: 

I-nd.«,  107  U.  M».'8aTi;6rm6,  Smrt 
•;  Bertdjounn,  81  Mo.  118,  128  •  mdou^ 
•atrf  in  Mr.  0«rt',  .nicle  nimTioS.  1 

*»»  the  rollowing  one :  1901  Ku>c  JlnTnlr' 
1»«  P*.  198,  205.  «ltl.  989  "••  ^■ 

For  the  rale  that  the  latob  o^  a  rtmnuiw 
»»«»»•  murt  be  letd,  lee  jwK,  |  giasT^ 


wlniig  .  chwewy  rale,  u«  without  the  pnient 
I  MO.  Ill,  I  289  J  Note  to  fint  American  edi 

SjLIi    •  „ '••■  ^""W  »•!*<»,  ao  id.  821  ■  1879 
Jtoberlj  r.  -Jjooka,  27  id.  S7o7278 ;  l/to  •  lii;' 

l»03,  Pmney  ».  Pinney,    _  Fli     _    «s  ft. 


S731 


,t5f!!l 
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QUAJ^TTTATIVE  BULE8. 


[Chat.  LXIX 


1 

f' 

t 

...r  w.  s  V  /3iiMt«  EHdMiM  in  Bqoity,  4  J  "  Whw«  •  (MtoiM  f«et  wm  directly 

pat  in  .'*^.^^*7  "  j_,  a«rfi<i«ir,  wd  wqalwd  th»  wid«n<»  of  two  witnewM  as  Ui« 
r««p<m«o  i.mM  "r!^    R.?t  olb^  T^*e  rate  hM  Wn  i«»«md  mow  elowly  to  the 

J:;"„Uy  Sctiog  hl«  to  th.  p.n-ti^  of  p-l-ry.  U  oppo-d  f  tho  oth  of  .  ,.„gl, 

nitUMt."* 

Sncb  .n  explanation  could  have  occnrted  a.  a  natnral  one  only  alter  the  rule 
hJcJme  to  be  rertrictod  to  the  ca-  of  an  answer  on  oath.  But  it  was  m 
Tj  ^ent  inconsistent  with  the  fnndamental  theory  o(  an  answer  m  clmn- 
tl  The  answer,  so  far  as  it  is  capable  of  being  treated  as  evidence, « 
mSely  an  admisrion  extracted  from  the  defendant  on  compuUion  and  l.ence 
S^S^Iable  for  the  plaintiff  only,  if  he  cares  to  use  it  Since  the  rule  of 
InL'  disqualificati  .n  (a,Ue.  §  675)  appUed  equally  m  chanceryjthe  answer. 
Tn^u^e,  is  not  testimony  in  the  defendant's  own  favor*  The  modem 
expEation  of  the  rule,  therefore,  needlessly  obscures  ito  ongin  and  rests  upon 
a  fSeory  of  chancery  pleading.    This  has  been  long  ago  pointed  out: 

,      , .  _  ,„  j„__.rf  .  Abo//.  6  CL  fc  F.  232,  287:  «It  is  Mud  that  yoa 

1838,  Lori  Br^^^^^"'^^-  S«.  of  •  rule  that  If  th.  defendant  denie, 
muat  h.Te  ««««•  *°  *»"  !^  th^  Je^^^  or  «.«.  olr««».t«K«  more  than  ou, 
on  o«th]  yott  muit  l^'f^ff J°*?  n^luke  it  that  the  denial  to  n.«  read  as  m. 
wlt««,  in  order  »»  «5"*  ^^g^^^-J^  ^lltL  J^lfni;  it  to  rather  considered  a,  a 
X^'l^Ti^^^^^^orJl^l^,-^  -rt  of  ^ner-  to«e  which  put, 
tiM  pUintifi  to  the  proof  i«  •  partiouUr  way." 

m  The  polietf  of  the  rule  has  perhaps  something  to  be  said  for  it.  because 
of  the  practice  of  the  Chancery  court  to  act  without  sight  of  the  witnesses 
and  (practically)  without  crosMxamination.  -  in  short,  without  the  usual 
.^om^nimente  of  a  jury  triaLT  But  the  question  may  be  pressed  mc 
closely  why  shouid  the  Chancery  court  deprive  iteelf  of  these  aids,  and  thu 
STbJied  to  rely  on  a  rule  of  thumb  for  the  deteiminaUon  of  a  rational 
tevestiStion?  Mr.  Bentham's  irony  has  forever  piU°ned  the  dehnquen- 
S«  inthis  respect  of  the  traditional  methods  of  the  Court  of  Chancer- : 

1MT  V,  J«n«nr  BttUkom,  Rationale  of  Jadicisl  Evidence,  b.  IX.  pt.  VI,  c.  I, 
.  ,  Si/TvoiynTp.  NwTi  "Where  the  def.nd«.t  contnulicU  the  wita««, 
t  rr^^^tf;.SLnli,'wir«t  weighing  them.  ...  The  ground  on  wh,c  th« 
^  .^nito  ntooed  by  the  weonnt  given  of  it  in  tho  books,  to  cunous  enough  Here 
jr:XS^  £f  tSereforTTothin?  to  to  bo  done.'  The  Jud,e  who  shou  i  aUose 
Lr«ntS^  M  a  ««on  for  doing  nothing,  would  »cogn»e  himself  unfit  for  h« 

"'^^.J^^^TLJ^  oI  the  same  sort  of  man  whose  biwnes.  it  to.  when  l«hmd 
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118080-1074]  TWO  WITNESSES,  CHANCERY. 


12048 
whieh  I  .m  boand  and  content  to  c^j!^  ^  h!^^'^.'  ^*  »*•««»«»•  of  inqai^ 

«l»itj  to  follow.  .  .  .  Equity  Worim.lJZl,„*  T^ll't.t*'  ""*  "'*  *•  P"*!**  <>' 
d«ign«l.  not  for  th,  dC,^  .Sj  S^tTb.l'to^.lSS'-  ^'~*  "'"  '"•*  '" 

.etUed  (after  the  Lt^lT^^^T'"  "'i'^*  ««'»«i'»tical  Courts  wa. 
menial  indte.tame^te^^Ba?fhei^^^^^^^  '"*'*«"  ^''^^ 

that  thia  jumdiction  Mtendid  to  th«T.  ^'"**  ^°"'«^  ""t  «°°««d« 

practical  rinltwwJhatTin^nf  of  ^^^^^^^  ^^ 

validate  a  title  depending ^nrS of  kn]  r'"""!**^  ^"^  """^^  °°* 
jurUdiction.waa  cJ^fiS  ^ ./It^r**  w'Jh- "fu*"'^  testamentary 
applied  of  <^  the  ecc:es.3ti^<S:~-^„J;^^^^^^^^^^ 

IMO,  5imii»iirn«,  J.,  Willi,  nt  T  (  a .  xrn-  »i.    »  . 

«oth  by  M«a  witaeie..^wtio',;  with  L^T.^^"""  '"ll'*  -»•*  ^  P«"«»  'or- 
b,  the  •ecled.rtie.U  law.  whichTd  r^t  "m^  ^'^^^S!'  ""  "»•  ««"«  "fo""««  «"t 
(the  p«ochi.U  Blairtor  being  one)  a^^Jm.  «  *  °'  "*'•"  "'""^  *»  "«• 
[eccleri.rtlc.Ul  curtom  of  thif  ™im.  wh/I^^  T*  *""'  ""•*  "■•»  »»y  t»>e  general 
two,  « they  bi  f«e  f«,„  .^  jJTr^^'aJof  .xtntioJ"  ""'"■^''  °°  '"»'•  *""«^tb« 

thMtotheobwffrationof  tlK^reanl^lw?'^       8o  we  w.  no  farther  tred 

but  two  wltne.*..  .  .  ?  [TTanu  h^wl^rV'*  ""^^•''^"^■-'-.''Wchrequi^ 

th.irn««.  to  tb.  -uien^!^^t-Jl-^^rto"-:!rr„'2-^ 

personalty  „n«t  be  proved  brfwo  witnZ*^  A  71"  ''''!?\*  ""'  °' 
tiiis  rule,  eyer  since  1678  had  been  infll^     ^  happened,  however, 

than  the  rule  for  piivLg  wSls^  2  Zr^f*"'  "'P^''  ^"  "^'^g^"' 
nesses  need  not  baWlZcSS  the  wil^  ^  T"^'  '"""'^^'  ^^^^  ^*- 

number  required  tol^^^JtZlhrT"''  ^T'  ^  ''^>  ""'^  *»>« 
sttesteda  wiUof  re«ltyTZ  «  242r2«fi.  p  "r*^"  "^"^'^  ^^''^^^ 
..deration  of  the  ^^^^^^.^^4^:2:^1--:^ 

•  ThU  (Qthor  dtiUt  with  tba  eccI«»iM««ii 
fch- 'i:*  hi.  "curtom  of  the  «2L, " Slh. 
English  erclenutical  omtom. 

•  So  ilao  ib.  pt.  IV,  I  21. 

«o"  uw,  which  .ppiirf  to  i:ib';rfS]i'rh^* 


nZ  ^-  "'i  ''l*^  '»'  "•»*  ''  r«)of.  one  wit- 
1826,  Brett  v.  Brett,  S  JM.  f  .0,  824  (the  i4. 

co«  "d  '  '  "»''7'*"t"y  "-^t";  this  be. 

caoM      by  the  general  lew  of  then  Court«  one 

«  does  not  make  full  n»w,f  ■• .  i.^!;  ™.,''! 
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»i»r     J  '     '  «*"«"'  '»w  of  theM  CourtJi  one 
witBe«  does  not  make  full  proof;  here  «k,1W 
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qaA]|TRATITE  BULia 


[Cur.  LXIX 


with  the  rt«tot«T  Mrfmfltti<«  of  th«  .ttoitoig-irito«i  «qu«ment  for  per- 
Modty  Mid  lealtj  dike  (a»«..  H  12»0. 1810).  wd  the  aboUtion  of  the  eccle- 
■jmUmI  Court.,  their  rule  di«ppe«ed«  appMentlj  everywhere  except  in  one 
of  our  own  State  juriadictiona  ,    ^  .v       i 

(b)  In  Pfltmy/iwiMa.  an  early  atotute  perpetuated  the  rule  of  the  eccle- 
•inatical  Courta.  and  extended  it  to  both  kinda  of  willa.»  In  the  application 
of  thia  atotute.  the  modem  doctrine  of  the  English  eccleaiaaticd  Uw  {s,pra. 
var  a  and  antt,  9  2406).  that  corroborating  circumatoncea  might  supply  the 
Jla«  of  a  wjcond  witneaa  directly  to  the  act  of  executiwi.  waa  here  also  car- 
ried out*  It  is  enough  to  note  that  the  practical  difference  between  this 
rule  and  that  now  obtaining  in  the  other  juriadictiona  for  attesting  witnes^ 
(anU  i«  1290. 1802)  ia  that  by  the  preaent  one  the  entire  elements  of  a  valid 
Execution  must  be  proved  twofold,  i.  *  either  by  two  witnesses  each  testify- 
iDK  to  all  the  elementa.  or  by  one  witneaa  to  all  and  by  circumstonces  suth- 
diit  alone  to  evidence  all.  while  by  the  other  rule  the  apecified  number  of 


•  In  Sooth  ChroUnt,  Tmnmm,  "4  ▼*J!^^ 
•  limUar  nil*  once  ezistod,  ritiw  by  lUtBte  or 
br  jndioial  adoptioa  of  tho  oeeUriirtiool  ml*  In 

Dig.,  D«)«l«ite'  Brt»U«  68  (Act  of  1705 ;  a  wUl 
"  iSnll  bs  pnrod  by  tho  oatho  or  ■ffirmtuont  of 
two  ot  moro  oompetnit  wltneww  ").  . 

•  The  datailad  oMrttoitt  need  not  oe  here 
further  nottoed ;  with  the  P»nn«yl«"»  "^'SS 
m  here  piwod  the  ewW  mUnge  in  the  o^r 
8t>tee  -'  M  h»Ting  •  rtmiUr  P™otioe :  ita.; 
1788.  1-wi.  ..  Mtu,  1  Dallj  878  (nnder  the 
aoto(1705;  "two  or  mote  credible  witnoeeae  ), 
17»L  W  Jmeeley  ».  B««l,  1  Yeete.  87  (eune) ; 
im,  Byeter  •.  Young.  8  Id.  611,  614  ("  c^rcum- 
•tenoee  m»y  eopply  vt»  WMit  of  one  witnev, 
;S^they>*SitIy  to  th.  ta".«Ujte  ert  of 
diepoeltion'');  1820.  ^A  »•  H»!r,  8  8Jt  R. 
47  FwMsh  mart  make  proof  complete  In  itwlf. 

whire  they  testify  to  eJ""™*""?' "'tSnu; 
and  not  to  the  fact  of  execution) ;  1820,  Miller 
».  Oarothera,  ib.  216,  228  (one  attesting  «ritnesa 
deceased  after  taking  oath  before  the  rejrfsUnr, 
and  one  witness  to  handwriting,  »?ft5leBt) ; 
1827,  Beynolds  e.  Keynolds,  18  id.  82,  88  (dis- 
cussing  the  Question,  Who  is  a  "  compUte 
wltn«5?);  1»8,  Mullen  ..  ITKelry,  6  "WatU 
8»9  (when  there  are  but  two  witneseea,  the  tea- 
tlmony  of  each  must  be  such  as  would  be  suffl- 
dent  to  submit  to  the  jury  were  only  one 
required) ;  1844,  Jones  o.  Murohf,  8  W.  •  a. 


278,  296  (cireumstances  may  supply  the  place  of 
one  witness) ;  1881,  Shinkle  r  Creek.  16  P..  M. 
119  (competency  of  witness  to  murk);  iww, 
Carson's  kmai,  6»  M.  498.  4»8  (one  complete 
witnees,  aitf  another  whose  testimoDy  u  com- 
pleted by  drenmstances.  sufficient;  here  tbe 
ilemeot  thus  supplied  was  the  identity  of  the 
document) ;  1874,  Derr  v.  Oteenirelt,  7fl  i.l.  28», 


mU  ia  satisSaJ  by  proof  of  the  handwriting  of 
snbseribins  witnesses,  If  they  cannot  be  had  in 
penon) ;  1821,  White  ».  Hehnee,  ib.  430,  437 
(wiUa  must  be  proved  by  two  wltneasea,  but  not 
necessarily  to  the  direct  fact  of  execution  ;  hen 
one  teetiBed  to  that,  and  othan  to  handwritini;, 
stc) ;  Tenn. :  1884,  Sogaett ».  Kitchell,  6  Yerg. 
426,  428  (wUl  of  personalty,  usually  by  two  wit- 
nasMS ;  one  witness  to  exeeatian.  and  another 
to  a  plan  to  make  a  will,  ben  held  Insufficient) ; 
1860,  Moon  ».  Steele,  10  Humph.  6i2  (two 
wituesses  required  for  a  will  of  personalty  ;  pie- 
oedlng  caseappreTad) ;  I860,  Jones  v.  Arterhorn, 
11  Id.  97, 101  (prsesding  oaaes  approyed  ;  "  facta 
and  droumstanoea"  may  be  equivalent  to  the 
taatimony  of  one  witness ;  handwriting  of  one 
mbaeribing  witness  alone,  not  snfficient ;  ir  wit- 
nesses' handwriting  is  nnarailable,  two  witneaaesi 
to  testator's  an  required) ;  1880,  Johnaon  v.  Fry, 
1  Coldw.  101, 102  (will  of  personalty ;  testimony 
by  one  to  execution  and  by  another  to  haml- 
writlng  only,  insuAcient ;  unless,  imbU,  the 
will  wen  bologmiAie  or  evidence  of  hia  ac- 
knowledgment of  it  wan  added) ;  1872,  Morria 
».  8w«Bcy,  7  Helsk.  691,  698  (will  of  lands ; 
"one  fiwt  may  be  proven  by  one  witness,  and 
other  facts  and  eorroboreting  dreunisUuces  may 
be  proven  by  other  witnesses"  ;  this  is  Ioom 
snd  unsound) ;  To.  .•  1828.  Redfonl  v   Peggy, 
8  Band.  818,  826.  889.  844.  847  (wills  of  pereon- 
altr  must  be  proved  by  two  witnemes ;  eicent, 
per  Oreen  and  Cabell,  JJ.,  an  olograph  wi  1,  for 
which  bv  analogy  of  the  statute  for  wills  of 
mlty  one  witnm  suffioea);  1884,  Worsham  i.. 
Wotiham,  8  1-eigh  689, 698  (preceding  case  over- 
ruled ;  one  witness  sufficient  for  will  of  pereon- 
altv  ;  the  decision  proceeds  upon  local  practice). 
Where  one  witness  recolloeU  nothing  or  becomes 
incompetent,  but  has  attsated,  his  aUe^m 
should  be  emfraieiif  to  one  vitnM;  as  to  this, 
and  as  to  the  facts  imported  by  an  attesUtion, 
the  authorities   have   already  been  eitmined 
aria,  H  1816.  1818,  1511. 
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^  n«d  m^j  b,  caiUi,  whether  or  not  thay  pore  .nything  by  thd, 

WBM,  «nug«nM  froa  tkc  PrMMdiBc.  The  eatabljahment  of  wUla  of 
mlty.  fjling  u  it  d^d  within  the  jurimiiction  of  the  oommiiiw  dLi 
wM  legulted  by  their  mle.  of  evidence.    Hence,  at  common  kw  a  ^f 

could  be  .ufltaently  proved  by  a  .ingle  witne« ;  the  common  law  ha^g  no 
n>le  leqnmng  two  witnewe.  (ante,  §  2032.  port.  5  2426).    But  in  1678  the 
Statute  of  Frrad.  added  for  such  willa  the  ^niiment  of  atto.tation  by  .! 
ba-t  tluee  witncMes.'    The  queation  theieto«  arise.  whetheT  anT^^,; 
ment  of  q«nt,ty  or  number  wa.  thereby  introduced  into  the  rulL^^". 
dence.    The  ie.ult  reached  by  the  Court,  wa.  perfectly  plain  and  «ttied  •  but 
to  apinjecujte  .t.  three  «,rt.  of  legal  requiremeru  mu.XdiaCid' 
tiol^^  ^IS  ^  T?  ^'  "f"^"*'  "/  **•  -^  «  to  it.  formali^  of  execu- 
tion.  wa.  affected.    The  act  of  execution,  after  the  Statute,  must  include  the 
act  of  «gnmg  by  three  witne«e. ;  without  their  coeperatio^.  the  will  is  vdd 
Here  I.  no  matter  of  evidenoe,  but  of  .ubstontive  hiw  (po^,  §  2456) 
(2)  Among  the  kind,  of  witnoMes  who  might  be  qualified  to  sp^k  to  the 

TTH' *^" «*^'V «^"r'  ""^  <*'**" *^«  Statute) to  be  preMredtZ 
aU  at)^  ThM  «me.  not  by  exprew  direction  of  the  Statu^J  but  by  th" 
pneral  principle  of  the  common  kw  that  an  atteating  witnes.  m^st  be  il Id 

The  Statute  merely  provided  the  attesting  witnes.  for  wilU ;  the  common- 
kw  pnnciple  of  evidence,  thu.  applying,  required  him  to  be  u«d.»  Here  is 
now.  ruk  of  evidence;  but  it  i.  merely  a  ruk  of  preference  between  kindJ 
of  witneue. ;  it  u  not  a  rule  of  numberi 

But,  furthermore,  this  rule  of  preference  may  also  provide  hoio  many  of 
these  preferred  witnewo.  .haU  be  ccOUd.  Such  a  further  r„k  JZZu  s^y 
nothmg  «i  to  the  proof  .upplied  by  the«  witnewes ;  for  example,  JTS 

respectively  the  entne  elemente  of  due  execution.  Now  the  common-kw 
Courts  never  required  that  more  than  one  be  even  called.  It  is  true  that  the 
chancery  <Jurt  (probably  under  the  influence  of  ite  ecclesksticaSeTS  d  at 
^e  penod.  require  all  to  be  caUed;  and  that  some  modem  sUtutis  have 
made  simikr  provuioni  But  at  common  kw  not  even  thi.  much  of  a  ruk 
of  number  exieted  (ante.  §  1304).  Thus,  by  whichever  practice  jS^d  (c^ 
mon  kw,  chancery,  or  .tatute).  the  effect  of  the  attesting-witness  ruk  is 
hmited  to  requinng  that  he  be  called,  and  involve,  nothing^,  to  the  pro^f 
he  shall  make  (ante,  §  1302).  ^ 

(3)  The  third  queetion. then,  remains:  Was  any  ruk  of  number,  for  the 
purposes  of  eatablkhment  of  belief,  or  proof,  introduced  by  im^i^tion  of 
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I! 


i! 


S-Stoi  ruk  iVito  •xtt.m-t  form  U  «U.ted ;  but  ..ppo- farther  hat 
K  STm  m  «D.bl.  to  woolkct. «  d«iy  ..dng  th.  «««^.  or  other- 
wb^  faU  to  f umiih  .ny  •rid.noe  of  .x«,«Us= ;  to  other  woidi.  tte«  remam, 
ir<m;  witn-  wtaidlj  contributing  eTidenoa  of  oxectttion ;  »  he  •uftc.eut  >. 
tt  i.  de«  ^Tt  bj  rti.  com»on-l«r  rule  for  tteting  witneeeee.  he  u  (««fe, 
1 1302  •  but  that  by  the  eocledMtio.1  ruk  for  will,  of  penonety  («n/e. 

1  2048).'he  is  not  The  queetion  !•  thu.  whether,  for  wflle  of  welty  under 
the  Statute,  there  i..be«de.  the  attcting-witnee.  rule  of  preference  a  rd. 

2  num^  r;q«Wng  that  more  than  one  witn...  .hall  gi«  c«dit«i  te.t,mony 
to  the  elem^to  of  due  execution.  The  judidd  answer  to  thi.  w«.  plam  and 
toeviUble.  namely,  that  the  common  law  pc^M.^  no  rule,  of  number,  that 
Se  SUtute  merely  introduced  a  new  rule  of  .«b.tantive  law  u  well  as  m- 
yoked  the  exiting  general  rule  for  atterting  witneue..  and  that  no  more  wa. 
mtended  by  the  Stotute.  and  therefore  the  commoo-Uw  f«^  o/cmmnm 
^<n«f  in  full  application.  ThU  wa.  eoUblished  at  the  very  outoet  of  tbe 
jadLl  con«deration  of  U>e  Stotute.  and  wa.  cont'nuoudy  mamtomed : 

*"  nlJ*^  a1.S  (L«*  c«.;«).  i«  m.^  r.  k^,  i  d-t  41.  « = "  h-  \ 

""*■  ^,^' "'  ^Li-T^  that  ttiara  i*  a  nwkt  diSensM  be»iw«n  the  method  of 
Z^STS:iZ\1^^£t^'^^r.oi  that  f^  at J*.«-  it  Happen. 

^^L!IS  S!S  U«  .IKariry  apoa  thU  qoMtion  to,  how  tli.  will  ought  to  be  atterted, 

to  thriS.^?th.  mrthod  of  proTiog  thto  att-etatlon  rt»d.  m  h  did  upon  cora-non- 
U^r^ri^riT^Thus,  for  inrt«i<i/oi«rwit««  to  ■ofletont  to  pwro  whM  aU  three  h.T. 

^^  1  _  ™S- aL  .hm  >  witnwa  ha*  auhMiribod  an  inatmmwit,  he  must  always  be 

^rjtJ:!^^  t^ttS^Txhto  w. «.  i- o;—  «p«--  ^-  »'- 

tibTtot  witne- hat  been  exwnined,  th.  wUl  to  alwaj.  wad." 

ThU  much  i.  of  counw  necewarily  implied  in  all  the  judicial  decision, 
(anU,  S  1304)  declaring  that  one  attesting  witnes.  only  need  be  called;  for 
Ke  only  need  be  cSed.  and  if  he  can  speak  to  aU  the  elements  of  exe- 
cution, no  further  witness  or  proof  is  needed ;  the  sottiement  of  the  one  yoi^ 
settle,  the  other  aUa  But  the  question  may  arise  »  »  «p«rate  one  in  ho^ 
jurisdictions  in  which  (foUowing  the  Chancery  or  a  sUtutory  rule)  all  the 
itSng  witnesses  must  be  called  (anU,  §  1304) ;  for  it  may  then  be  ^M 
Ser  whether  from  the  mouth  of  each  of  them  must  be  obtained  sepan. 
W  of  execution,  i. ,.  whether  more  than  one  testimony  to  execution  must 
rgiven     The  question  is  nsuaUy  settled,  by  implication,  as  above  noted, 
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.x«=„don  to  b.gi..n  by  two  or  ml  wiZi^.TJ^Jn'^^  *"*'"'°"^  **> 
the  other;  that  the  ktter  exutTwUhoS^  foJii  •  " °"V^^*  *''*""" 
(^nu.  i  2048);  that  th.  for^Te^i  ^fthtt  S^tiV.^*''  '""f*°"''° 
nnder  the  Statute  of  Frauds,  in  .lmoet^v»^  Jh!   •^^'  .°*""'°°°  '"*  "«* 

of  «alty.  in  the  common  irS,^7«Ti"J^^^  r^^^^^ 
Hen^  Vni).  only  one  witne«.  ^t  by  theltefuta  of  Fra„f  ^"  "*'"'**.'" 
wiU  was  snbieoted  to  a  rule  of  n«n.il.  .  !!..  '*""'"  *  nuncupative 

^x^le.ia.tical'Srts;  A^V^llZT'^V'''^  *•""•  *•""*  "^  »''• 

one  period  required  at  least  thnM-i  .»4  -  •   .    .  ™'  ""^  "' 

STiLi^^J!?""^'''^  •'*"  I**""*  of 
Wi«|>rrtBiidedteitiiii.Bt.r,»»j.  -i^tt„"„y 

—  tattimooy, 

•««mpt  i,  her.  made  to  collect  the  nuSn- 
«»>  may  bo  foood  in  tbe  followine  woJE  I 
f*™"  »"  Will.,  6th  Amerir °ttw)" 
I.  »» ;  Schooler  on  Willi.  M  «i  «»?»'' 
•Uo  tU  followiag  cj. :T87^  Mo^ii  .  i."* 

ftrkuoD,  18  8m.  aIK.  s/a;  677  (tALtor 


*  I8U,  Wdkorn  RBator.  17  Go.  I«4  ia*  . 
IMa,  Aabom  &«i««^  ,.  OUliirik^' 

"««.  (tw>  iritMM  aoeS  foT^Si   rf 

1M«,  Pollock  ».  CHMell.  t  Ontt.  iSB  iai . 
"»t.  r«,oiring  .tt«t«loo  by  t;oT^2jL' 

^b.'f^' }.  J«>*-.    The  Wlowing aue"»„Sto 


i  " ,  .   ■  ,1  *"~*     *»•  Wllowtint  c««e  aeema  to 
«nJ!    'n'::,"  ^•'"'  "•  ».  I IV  (no  nun. 


Ml;  apon  "wioe   penoo   DKnnt"t- 
Ba«h,.  8toT.ll.  27  fiU.  785^"^.^  piS^,! 


18M, 


87V 


illV-T  n-r»  ^  f  ""■•  '**•  7»  (the  peraon 
«o  form  or  wonU  for  "celling"  .n  neceeMrvif 
tjch  M  the  import) ;  ,87».  'bro^^hTIS^V/ 
S;r"5.i^"°   "<^'»«"  proved  OD  the  f«to). 

ISiSt'^l.^  to  whether  th.  two  i^tuiUL^Zj 
•P«k  to  difTennt  utteranoee).  ' 

CWer  B««n  Gilbert,  writiiig  before  1736 


1 

M 

f^ 

t:   ii.iL: 


iSOM 
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■ay  thmfowbtwokoodi  m  oo.  ol  tho- wUdi  w«  <r»»  to  tht  *»l«luti. 

""^iirt  h«m  «»h  •  rt.t«to  fa  <mi  own  H«»J«^f»^  !»  ^ 
•uiTSLToM  wita««  to  to  b«  ftquliwl*    Bat  fa  «oil  Jurtodktionii  then 
SJ  S^ru  W^oi.  .fa»ito  to  the-  of  th.  SUtoto  of  F«nd.  .p«.i- 
^^tlZCwito-  M  .•o—TJ.'    8«ch  .UtoU..  it  will  be  Ob- 


■  dmflMMa  hM  (Ml  • 


two  mM\*»  m4  dhta»ww»fd   wttnM*."); 
MtM.  Aaaat.  Oadt  MM.  I  MM  (nuBcniKtin 

H.    HMSi  _AM  B.  -     "       -      ■—  -  -1     Las  Al^Ht  ■» 


»ooSdp«i«t.  "--'-• 

■HxUlattiwt 
MidtboTtta. . 

»^  •  ^'&  ..  ■•*.*  ••  Vt  4N.  B0« 

("tfc.  ..'.  oC  th.  «iTU  Uw  tn«  ■Mwly  •  T|d«  «J 

^p^  «id  did  ~» J^  »•  ♦Hl.-rrX  rf 
Ct"  I  to  »  eoMt  at  MOiBMa  tow,  tto  nitoi  of 

.  It  b«  |«wd  by  thnji  "wdibU  wrt- 
th*t  tM  tMtator  witod  m   "wn* 

p,wMi"  to  toko  »«>««».•*?•)  ••  ^"i;  5^!S;J1k; 


Mttaoay):  Jb.  I«r.  fet.  IHt,  |  MM  (mwt 
ho  •'moTwl  by  two  witoiwn,  who  «*ra  |<rwiit 


WiU   of  Ml    MtOtO 


StiSTtimTto bw wlttWi ") »  •  IMO (word. or 
MbSnoTmwt  hoTo  bon  fidiiMd  to  writtog 

tortimoBy  of  rt  UmI  two  eiwUbk  dWntMWtol 
writiiig  moot  bt  "pcotoa  Iqr  »•»  ^fl^lJTi? 
SSfO :  D.  C.  Oo«p.  »t.  18M.  0^0, 1 M 
(rimBol.p.tl».  wUI  of« -tot*  "STftiS 
poawU  iTto  bo  "  proTod  by  tho  ootbo  of  thm 
Irtto—  .t  tho  Iwrt.  thot  wtri  pr-Mit  ot  Ao 
.diiiW  tbotoof ") ;  I II  (oftor  iU  -jjmA.  fr« 

muur  ihoU  bo  noolTod  .  .  v»"7*  ^  "'* 
^Lny.  or  tho  onhotuioo  thowo^  woio  com- 
Xd  to  wriU«t  within  -X  -^  oftor  *. 
moUif  of  tho  Mid  wiU  ") ;  ria.  Boy.  »«•  Jj*^ 
1 1799  (0  uuDCopttiTO  will  moot  bo  "  P«>»«»  ^T 
tho  oot^  of  tUo  wltno-oo  pwynt  »t  tto 
mStlMt  thoreof");  ni.  BoT.  St.  1874,  e.  U8, 
fTst  nu^potiro  wiU  to  toiW  if  "  pro».» 
Won  tho  ooanty  Court  by  two  or  mor*  crodlblo 
dtointanoted  witaeweo"  who  woio  prinont  ond 
wiU  tootlfy  to  tort  lUnooo,  ete..  "  whI  it  bring 
■too  proTon  by  two  dirintorootod  *ltj"^.  °«" 
thon  thooo  horelnboforo  montloBed,  that  Uio 
wid  will  was  eominijttad  to  writing,    ete.)  j  M*. 
Pub.  St.  1888,  c.  74.  H  W,  19  (»  n»"e»l»«»« 
wiU  of  more  than  flOO  murt  bo  pjorod  by  *r«o 
TNnono  preoont  ot  tho  timo  ond  "Jin-J^  »» 
Uir  witnooo  i   nuncupotlTO  wUl  not  proTobto 
after  liz  monthi,  unloM  tho  aubftaiioe  waare- 
dnced  to  writing  within  aU  daya)  |Jf»^,*»; 
Bt  1894. 1  4448  (a  nnneupoti»o  will  to  to  he 
protaatod  only  "upon  tho  ondaBce  of  at  least 


at  thiBokiog thoraol") J  JVl|»r. Oomp. 8t  ll». 
I M41  (a  naMOBativa  will  of  an  tetate  of  more 
ilM»  tlM  BMt  M  "  piwrcd  by  the  oath  of  thm 

It I-  at  loMl  that  wore  proaent  at  the  roik- 

l^^f^loioof");  ytf.  Ooa.  It.  1886.  |  9004 
(mttit  bo  "prond  by  two  witaaMo  oho  mm 
PMOBt  at  So  makliig  thereof ") ;  if.  J.  (kn. 
Bt.  1898,  Wnia,  ||  11,  !».  18  (mart  be  provri  by 
thioa  witMONa  pwMt  at  the  makuK;  not 
PfOvaUe  after  eU  moatha,  uato*  the  testimooT 
or  ita  mbataaoo  waa  "eommitted  to  writing ' 
..     _,..  — J-    „„p|  f„ 

.  Camp.  L. 

■ttnted  lijr 
the  "eamoVambor  of  'wit»eaMa"-t«o-r». 
onirod  for  written  oao,  "aad  beeiaM,  two  wit- 
MMa,  there  beiag  ao  moro.  poe««ang  the  hiii< 
ouaUfleationa  aa  raitaired  for  the  wntten  will, 
to  taatify  that  the  teetator,  mole  or  feniilr,  wu 
in  bhhiitI—  ot  a  eooad  mlad  and  tntin  judg 

rinV.   j^_  ff^  (Jgd>  laaa    ■  sua  r>  nnnrnm 

wiil  mart  be 
preaaak 


in  BoeMoetoa  ol  a  eoaaa  muM  auu  'nun  juu; 
„„^Tlf.  0.  Ctodo  18M.  18148  (.  nancutj. 

'.i.   ..   «.,  ptDTod   by  "two  cmJiblt 

at  tho  oiaRing"  called  on 


tivo 

witnean  pi»"»»  -•  —  — -"-B     — '■"-,." 
to  bear  wltaeaa;  aad  eaaaot  be  proved  .fter 
aiz  BMatha.  aabaa  pat  to  writing  within  ten 
dayaTT A^X).  BOT.^.  1896,  I  8844  C'nM 
he  gco*od  by  t""  witaeaa*  who  were  pnwnt 
at  Ao  OMkiac  thereof;"  one  of  whom  «»  iiked 
S  U  T^im)  i  OU.  Btota.  1898   |  «170  (. 
annoavatiTO  will  "  moat  be  nrored  by  two  wit- 
Mnea  who  won  prOMOt  at  the  making  them^ 
eae  of  whom  woe  aaked  to  bear  witneja) ;  h 
St  188S.  Pab.  L.  186. 1 11,  P.  »  L.  Ihg, :  Dj- 
cedeata-  Batotoa.  |  M  (ao  tertimonyu  t.  b. 
reoeiTed  after  alx  montha  from  the  alleged  «p»k. 
ing,  nor  nntoaa  tho  teatimoay  or  «•  «ubjt.i.« 
waa  eommitted  to  writing  within  "«„mI»); 
Fi).  State.  1899.  |  4499Tuko  »•  »   ^\,^ 
I  W44)T  r««.  St.  1784,  Code  1896.  §  MM 
fby  two  witneeeee.   for  eetatee  of  over  $2»  , 
I  i900  (roToeation  of  a  auncnpatiTe  will,  by  two 
litneMo):  r«.  BoT.Cir.  *aU.  1896  I  M3> 
(noannenfative  wiU ahall  be  probated,   'nn e» 
t  be  prorJd  by  throe  cndibto  witi.e«»e.  th.t  the 
teatotor  oallod  oa  aome  p«reon '   to  bear  wit- 
™S  •  8  1908  (aamo ;  "and  if  the  testimony  ot 
^'  ;ritM--  dWfem  materially  « to  the  t«t.. 

calling  upon  aome  one  to  witnew  «l'e  ""'J. 
^beto  eKu  he  reftieed) ;  Utah  Rev  8t  1«»8, 
Sw!"  (Ilka  Oal.  OIt.  C.  |  1889)  j»^^  C^ 
5^  1897,  I  4M6  (none  to  be  good  "UBl» 


9788 


HMIM0r4]  TWO  wit:  rBHBi  WILLI  1^1 

l^lZt^zf^  "  «*-ti^rwitn,M  no.  with  .  ^  of  „«„be, 

son  than  om  witnen  to  iu  aathenticity  •  '  iwjoiwd 

«d  not  C0T««i  by  the  .S  ^  ^^Ti:^^^ZTrSlt  ^  '''•"*^" 

urn  1^  i«  th.  n.t««  of  evocation  0,  .lte»UolI    sT^TilTtSL' 
i«toction  to  perwrntlty,  •ngge.t  a  conneoUon  with  the  ecclwuiS  ™ie 

7)  Th«r.  occur  .!«. .  few  muceUan^  Vroyi«onT^l^^^^h^ 
^  for  which  by  .utute  .  .pecilled  number  of  witn;«e,  «*,^„S!«  *^ 

mu  n  proTtd  bjr  at  Uatt  two  -' ••■ , 

im-d':!t.^*^'**  (th.K'.uTor'; 

to  b.  »  don.  br  thrat  Witixti;.  at  l^rtn! 

Mdl»  !^^i  "^  .??•«»»»»/  >  th.  writing,  to. 
RMUW  Of  tha  writin*  to  tK.  ».^.»„r!!"S  TT 


ta>  _»  ■>  rranv  sj  iwo  wttaaaaM  who  wan 

''«^  '•.??JT^  bjr  tb.  oatk  or  ikm\Z 
MM,  ^  baat,  that  wan  pnaant  at  tha  makiiis 

thni  itatatn,  Ma  sota  1,  m/ra, 
>  ISM,  Bak«  *.  IMmu,  4  Dana  SSa  aai 

wOli,  mm  witbont  attMinf  wltowaia:  tCm 

aZ!7,  '  '•   *:•   "'^   3aB.  L.   18M.  art.  B». 
•»ty  mnat  ba  provad  to  bara  bean  axacutad  b» 


/"Sr^L? '  JSr-  "♦•y"'  Code  18M.  I  8«9« 

I IMO  (for  wifb  ia  faocral,  proof  of  handwritl 
^  of  th«  «~tator'aiid  toCribing  witaSi 

■111,  "two  witOMMa  of  hia  handwritiij"*:" 


~— irjr). 

l-'JK*"^  T;*^  *>."'•««»»  «»  attamptad 
X  o?o&iSJtt:5  ^         '^  '"**•  '*"^' 

«7,  8  If.  K.  434  (iatant  to  revire  fomwr  wffl 
W  WTocation  of  a  latar  oaa);  1818,  Bumi  v. 
Banii,  4  &  A  B.  398  (dmUarV 

».^:!^\.'^  I'^'J  *?W  Chwi  a  will  i. 
rwArf  by  bnminft  He.,  bjr  another  than  tha 


8719 


w««tor);  A;  D.  Bbt.  o.  18»6.  %  s«uu)  /•••iH 
f««tion  of  th.  te.Utor  aid  U..  fSfTof  .uch 
y^»',««"t™<=tion  mart  he  y^^  by  two 
witnmM,  wbm  another  than  th.  i«t.to, 
i"d^^;^i*'*  1898,  |«rik  STncia 
teiutor,  and  tb.  twtator'*  diKction,  "  muit  he 

Si:,»  ^f?'  £  ^-  ^^<  "d  the  feet  of  .uch 
two  witnMM.  )j  a  D.  atata.  1899,  |  4814 
1898, 1  37BO  (like  (M  r^' ',  j^v  *"•  ^t- 
•4r*.aar.8t.l.i7,,''j46TwL,.b.. 


i. 


<  '.; 


I  MBS 


QUAlrtlTATITl  KUUHL 


Phur.  LXIX 


I  3053.  •«•>  (8)  0«i»~-  -  •  I—  Witt    At  e«miM»  kw^  »>«  «•  n- 
Jl  »ri«clDbT.iai  i  20»4).  no  mon  tb.ii  oo.  wltii.-  wm  «qttlf«l  to  i„v, 

lHuSSd  rata  M  to  thVh.ln«.  ol  dMiOl  with  wbteh  th«  contnnU  .u«.t 
not  merely  cirwii»«-»      .  wne  no  rok  tequinu(t  mow 


(aiumwood,  J.!  "If  »■•  wH»««  il«i«««-«  |«w 

bo  "Bioroa  »Hr  two  lodlfcwnt  *}^*!". /,'  •'S     -»*  bi  "eUortj  on*  atoltoiUj  pwrf  bv  nt  Imt 

t  IMM  (citM  HWnS  V*'-  >t  M<*  a-^  /r^„_     L»nllartll  ni|ni  til  PCOT<iiouii  tro  rlnrlT 

to^allM^:  mO,Do«iildjoji».  J«4^«BI»fc    fSir^l n^' Am .  CMP'i  Krt«t»,  131  tU 

SSnio.  to',!f«W  p«ol  or  .«euti<m,  rau.t  U 

SSToTcrO.  f  I  IM»)  J  /W.  Ret.  St.  1W7, 

Loraa  br  two  witMMO,  or  by  ■  orrrct  co|>; 

'^  WohSw,  M  Iii«U  »M.  5»1  («'«t"t. 
1 ;  ISM,  iaum  ».  Cm1«,  »»  i«l  »»».»« 
•is  (utitttto  wplW) ;  J"''"-  «''»•  »«• 


Bort- 


tJJS'bnwo  wMtmmi) :  1815.  CUA  i 

or  witboot  tho  oooMOt  of  tho  »«*^»t.  .S?i.fc.     1M4  •  444*  (mot  to  iK  ortoWithwl  '•  unl"*  lU 


■MiMna  yrltonr  •ud  othor  orfcliBeo,  <»JT «"  «»• 
Sfttidto^rSST");  1M9,  Wt«h.iii..  KUcb«M. 

Scto:  Wits (nid* tkto  itotnt^  tho ..~«- 

Ci^  on  thoValte  of  I  1»04.  «*  .•  b«t  not  tta 
^mtlnto.  wbleh  BUT  bo  PCO»«d  by  ony  ,'»**" 

JrioS.»Ut«nt);  1884.  Borw  ••  HMniltoBjJ^ 


r  Mixldoi.  U«  a  7»8.  »  8.  ^»»»WKr,^f     "Jgjs  |  6398  (not  to  bo  prob.t«l  "  • 
Kitchen,  r.  Kltoh*")!  Jg*.  ««.  J*«^^iJi^     J^rf'  S,  pioViiioD.  te  cWly  «t« 


4  Dan.  J90.  SSI ;  1887.  O-h""  ••  O^f*"*"' 

;  Mo.  801.  808;  1M»1  B^*«V«k.^l«'ll  J 
177.  184 ;  1888,  Wyokoff  ».  wyckoff,  18  ».  '• 

KTm!H«^  :  H^rU,  «•  "■  Y-  «8  (to- 
tiD(Biahtii(  yocooiliimii  »"«*«  2  Bcy.  Bt.  i5»i 


ISmTI  M71  (Wk«  CW.  0.  0.  P.  I  1339) ;  AH. 

prabotod.  nnWoo  "itn  prorWooi  •«  <-Wr  y  »ai 
SSlneti;  l»oT*l  by  ot  !.«»  t*"  "T;^''"'',  !«: 
bmom");  SoMtod  tn  8t  1*»7,  c  106,  |  S5j 
jTT.  C.  C.^.  1877.  1 1886  (proviMoiis  mm 
U  "cl«.riy  and  dtattoctly  proT«l  ly  .t  l.irt 
nif  witaiMos, •  ffw^.^T^  ^  ^^1* 

ilenth* 

,  „  ...^ ,  .lishwl  4f 

thi  teotimody  of  it  Imt  two  rwliMe  wit- 
S«0  ioS.  Stotk  1898.  I  15»»  (no  will  H 
{TbTpri^od  »  lort  or  dootrwed.  "  .uil'««  to 

JrlSttTTO  orodiMi  wltn«-«").;   r".,""^ 


two  endib 


040 


IMM 


fifoao-MTi]     TWO  wrniBMB,  wills,  vuoe,  _ 

or  bowk;  nd  it  wo»M  m,m  tluu  Hm JlSL  .^-?"  '"  '"*  ^^ 
I  Sow  C2 rSii!  *»J°°"' cwtoiMfy  mod-  of  p«ot  ' 

.  .iDcb  iHtoZTl,  ioSSit  toW^'Jr..^  ««»ioo.lly  iul«o«d  th.» 
proUbly  from  (be  notion  that,  linoo  a  cnatom  most  MnaVhr  b.  I^f '  7 
order  to  Jbet  a  ooatraet,  nuuir  Denona  ».«^  it-      i»      ^  '      notonom  in 

to  be  (Mied,  it  i.  amplr  provided  for  1b  th.  hi^  «  {  "*  contradiction  i. 
doc  dimentiwit  witJli^S;  ^^^  "^^^^^^  »«  P«>- 

do  KX   The  rala  would  th  "ope«te  «  T^^l  """  .**  P"'*'** »» 

where  no  ml  diepute  axiSJT  '  winac«.«ury  bunlen  in  ce. 

1831,  /W,  J^Ib  Fett  t.  IHm,  I  H.  T.  155  IBS-  «Tfc—  a^      . 

«a«i»i-peri«ii  the*  ,«* frii:jsT iti£2:iSrL*i.!ri"  "•"••• 

*Uomi  end  May  eaM  me*  ariM  in  *hUk  oZ^aT^S  ^  """  **•  ~"'P«»«nt 

«»  wita-bialled  t.  e^K  STI fi'tiTduU  !?" ?*"*^  •  ■  ■  When  oely 

«..»«cb.^  tt  wlU  *.H  for.  a  bed.  .*%t:n^'^,'![^l''»f!'  *r»'r-»  «• 
niDony  of  one  ellneei 
Votwt  and  Jwrr  " 

^;Z^^<r^''  "**  *^' »«  --V^  »  -y  «>««.•  exoept  under 

luo  no  rnb    00*  witnMi  mtoeirat  i  m*  nnotT 


Boi  rafldMl,  it  will  act  form  a  bed*  eiZAM^TZ!^'.^  "  ""•  •*"-         *  - 

loeaefeafeet  i.  ea«el.at  nay  be  iafely  left  to  erer,  ••„  to  the 


B<»'J"'»»  ».  Spooner,  la  All. 
JM  own  eoMidnail  to  bt  >  rnla 


|Uk.  GU.  G  C.  P.  1 1M«?!   r«*.  o  * iffi 
(  It  wil   niciT  bappm  that  on*  witaaa  iHU 


>M  Jt, '  *  '."•  'W"n«o»  »•  U.  8..  18  W»ll 
^  M.  1*  Co.  ».  Chuie,  »5  Vi.  60,  27  S.  K 

.JI  ^'^  *'•  C  P.  18M  I  778("ni.«.  brth. 
^gto«iy  of  .t  Um  two  witiJS'^'.ToSr 
AMrioh  ..  B.  Co.,  89  Or.  2M,  UPk  Ui^l 

^  ,„  oireuBWiBOM  •  "  iwni  I.  .     -..U'Si?*"**  *''•  9»««Hon  whether  the  wltn«« 

S741 


•  18M.  Pjrttdp  r.  Fonyth,  29  AU.  800. 

J««a.iit  under  the  eirnmutHUM :  "Bi»  Ua 
fiiii*  which  mnrnt  k.  «.iJir^3 ' ■?••  "  • 


mA 


wv 


rfi 


^1^^ 


;fi» 
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QUANTITATIVE  BULBS. 


[Chap.  LXIX 


Zs  Xrut.  either  by  judicial  dedBion  or  under  expr«a  .tatute.  reqmrmg 

"  m '^  W^*^  a  rule  exist,  requiring  two  witne«e.  (or  one  corrob- 
oraS  by  c^ZJoe.)  to  impeach  a  written  in,trununt.^  ^t^    Tu 
S«  the  same  amount  to  reform  a  written  instrument;    both  probably 
Eg  applications  of  the  Chancery  or  ecclesiasUcal  rule  of  two  witnesses 

^  m  1!  S. '^SLlly  on  the  foundation  of  a  Chancery  ruling  in  Eng- 
land  (approved  by  Chancellor  Kent,  but  in  reaUty  a  mere  casual  utterance 
of  iffilr  the  case  in  hand*),  a  rule  has  been  laid  down  tha  a  verbal 
dSL  or  adrntMion  of  a  trust  annexed  to  a  deed  of  «de  must  be  prov<.i 
hv  two  witnesses  or  by  one  with  corroboration. 
^sTln  oSer  jurisdictions,  statutes  have  introduced  a  few  miscellaa.ou, 
ruS:  ofonly  lo<il  significance,  requiring  more  than  one  witness  m  certam 
civil  oases.' 

J     •>  n.  iH A- .     witiMa  will  not  luffioa  to  raon  matters  notori- 

two  p»rtn««  were  two  "»»■«»»>  i„l?'5',  a  »V 
lume^l.  Co.  V.  Leyda.  188  Pa.  822.  41  Atl. 
477.  Compare  the  peeuli"  parol-eTidence  rule 
in  thi»  State  {pod.  i  2*81). 

»  1898.  Cooi-r  r.  B.  V.  Mills,  186  Pa.  UB, 
aa  Atl  824  :  1902,  Sutcb't  EaUte,  201  id.  806, 
60  Ati  848.  Compare  the  rule  for  meMure 
of  proof  by  preponde»nc«  of  endence  {fod, 

**M8b6,  Lench  ».  Lench,  10  Ve*  Jr.  617. 
619  (Ueue  a»  to  a  lien  niwn  an  eetato  purchated 
byaha.l«ndwith  money  from  th"^"**™*" 
toes;  as  to  the  hual-nd'a  declarationa,  Sir  W. 
Omnt,  M.  E.,  aaid  that  "  upon  thu  evidence  I 
S  have  been  di.,«.«l  to  allow  the  cUim  or 
to  direct  an  inqui^  ;  but  if  evidence  <>'  tj"* -ort 
could  be  prooeede.(uiion,  rtanding  nnjupported, 
2d  in  iome  degree  cintradicted  by  the  eircum- 
Z.^  it  ought  to  atand  whol  W  uneontrjdictod 
by  ^er  evidence");  1816,  tioyd  p.  MJ*^ 
I'john.   Ch.  682,   690  (Kent,   C,  wfemd  to 
tench  ».  I-nch  with  approval,  but  did  not  Uy 
^n  any  .h«.lute  nil.;  "«'  W.  Or«.t  dfl 
not  deem  the  unawiated  oath  of  a  rin^e  witn«a 
tothe  mere  naked  decUration  of  *•  *«•»?• 
admitting  the  trutt,aa«uffioient;  .  .  .  it  would 


oiultf  and  highly  imoro»ail«  ;  1897,  Badger «. 
MUta,  96  WS.  i99,  YO  N.  W.  687  ("  contrary 
to  conceded  fact  or  mattara  of  common  knowledge 
or  to  all  reaaonable  probabilitiea '  ;  here  the  cause 
of  the  breaking  of  a  Udder). 

In  Alabama,  it  leenia  to  be  the  rule  that  two 
witneeiea,  or  one  with  corroboration,  are  re. 
ouired  for  a  pfeo  o/  «nrf*  in  drfamtttUm:  184», 
SpiSu  e.  CoS»r,  18  AU.  791 ;  1900  Herefonl 
».  Comba,  12rid.  8«9.  28  So.  682  (approving 
Spruil ».  Cooper).  „„    .  .  ,      , 

•  Colt.  St.  1898,  p.  289,  (  «  (residence  lo 
Colorado  of  an  applicant  for  divorce  n.uat  he 
DTOved  by  "  at  leaat  one  eredible  witness  other 
^an  the  plaintiff,"  eioept  for  divorce  for  adulteTr 
or  cruelty  done  within  the  State) ;  Fla.  Rev.  St. 
1892,  S  IW*  (i»  pivceedinga  for  relimiuishnient 
of  dower  of  insane  married  women,  "smhitit- 
neases  shall  consUt  of  not  less  than  two  practic- 
ing physicians  and  three  other  credil.lc  witne««s 
w£o  shall  be  personally  «!q»«'i'«''."'  *'«''„"';^ 
wom.'.") :  Jto.  Kev.  dr.  C.  1888,  §  22-7  ('  AU 
asrwrnenta  relative  to  movable  proiwrty,  and  all 
rontracU  for  the  payment  of  money  where  the 
value  does  not  exiei  1600."  if  not  reduced  to 
writing,  are  provabU  by  any  •»»l''"<^i  T 
"  auch  contrait.  or  a«reemen1»,  stove  $5M  m 
Talue,  must  be  proved  by  at  least  onecredibe 

.         -.  i«-i.„f.  ttwouia     witnessandothercorroboratingcircnmstancrt  )| 

«Jmittingthetrust.aasuffid.nt;  .  .  .  K-^.^^     ^«  ^  following  cases :  1818.  F'tyr. 

^^riCi^T^^'^^iil''^^^''   fe%?i'^,8'S?.'sS^'ladi»' 

S^Ba^ph,  S  id.  191  (not  dear) ;  W6J.  MUlw 

;  TbaS^irT*  i«l-  *82,  «*  («»• 'PP"^^ 'r/ 
itaWUhed) :  1888,  Coney  ».  Dup^e^  81  id. 
Sn^,  J19(rii{e  applied);  1882,  Grace  '  Hanks, 
tr  id.  14,  16  (same) 


'  in  irUmiuin,'ii'hu  been  «>«"'?* JP^'?* 
witJwat  uS^iIg  to  make  a  rSC)  that  a  single 


wiV,  Palmer  .  Dlnn,  8  U.  An  636  ;  1853, 
O'Brien  ..  riynn,  8  id.  807  ;  1855,  Hamwa 
,  MoOawley,  10  a  270 ;  1867,^8tribling  r. 
StewMtT  19  La.  An.  71 ;  18«8.  Gnldsmith  ». 
I^SuSldi?,  md.  119  ;  1888,  Kield  .  H.rn-. 
ib  4U  :  Helm  ».  Ducayet, ib.  417  ;  1S69.  M'» 
. 'Duwrai  id.  68,  M  i  1871,  Better  pUl^ 
LnTW  k  7M  J  1878,  Webster  r.  Burke,  M 

3742 


►wiH 


if  2030-3074]        TWO  WITNESSES ;  SUNDRY  RULES.  ,  2056 

Topic  II:   Rules  dipehdino  ok  the  Kind  oy  Witness 

Uw.  May  a  jury  lawfully  conyi^l'J'l]^^,^\'^^  ""**  °' *^' 
accompUoe  in  tho  allege.!  crime  ?    Or  must  hk  l!  %  .""  •'  °*  ''" 

rated  by  other  evidence?  This  questirL  „^T^  *""°°y  ' '  '"'^°'"^- 
the  end  of  the  170^,.  LonXfortten  ^  ».«  ^u"!f  "  '""°''"  "'"'  ""^^ 
testimony  of  accomplices  fof  ^  le  X^^S  e  ^."*«"i'°-<i  ^^^ 
Henry  VIII  (when  the  i^que^t  repSS  SLSt«  """^  ''''  """^  °' 
dependence  of  the  Crown  in  irpZiTtiot*^  L\?h  ''^^'"  ,"  '^'  '^'^ 
was  over  their  admissibility.  ThC^rr  reOOs^  dthe^S^^rC ^^^^ 
ru  ed  agaxn  and  again  that  they  were  to  be  received  JTwUneaseVBuTf^r 
a  long  time  no  question  was  made  as  t/»  f»,»  ...fls  •        """';88e8.      But  for 

d...  ^  to,  then,  w..ld  te  mtneSf  o,  S,'.         "^  .*"'°'  """«'"'  »" 

.id.4..  hi.  .«uro™s.  r„'^s  ■:rth':t.''""'''""" 

of  such  a  discrunmation  >     Bni-   nnt  n^tji  *i.        j     .    .  leasiDUity 

zr=.ih^"r^j£H~S^^ 


1898,  ^tffuv.  Daverade,  —  id.  — .  88  So  881 
1»02,  CUrk  ».  Hedden.  10»  U.  147.  88  8^'  118  '■ 
S.D.  8t.t..  1898.  lV(<'»  """■"ittaTto  n.' 
-Be  »sf»m,  "the  o>th  of  two  reputable  phvsi- 
,  .1*  "  "T^fy ) ;  •tatiitM  nmiltr  in  .nhitanc 

they  provide  rale,  of  proc«lure  nther  thanralr. 
of  evidence;  Tenn.«t.  1801.  c.  18,  Cod.  18M. 

»«« the  pnnc.p.1  must  b*  prored  by  twovrit- 
«««•«):  applied  in  the  follUinff  aUe»:  1827 
Witerford  ..  Hendey.  M.rt.  *  ^.^    mj' 

HUler  ».  Childrwi,  2  Hnmph.  820 :  1878. 
Smn«on»   Sfcte.  8  Bert.  440;  1882,  J«S 

MfL?!"'':;  ;i<»"y«ppiio.bi.  to  civil  cai.., 

»qo  nng  a  <  tain  number  of  axMrf  — .-  — -^ 

("Tii!!:j-2?l''  ^"S'  "^  *'»  Crown,  I,  »06 
(  The  ctedibUity  of  hii  tettintony  fa  ti  bi  Hft 
to  «!>»  jnry ;  anj  truly  it  wo<iU  1^  hard  to  tiS 


jtL.ia.—4t 


3li» 


tttat  •wears  to  wve  hu  own  and  yet  confeaaeth 
£!'^^Pi"«y,«'f  »  g^t  .  crimed  unTeJX™ 
«f«  .7  «>»«JeraMe  circumatanci  which  may 

1*  I .  J.,  after  refemng  to  the  competenev  of 
•ccomphoea  aa  "appi„?er«":  "ThoS^h  n^d« 
thu  practice  they  are  clearly  compXit  wil 
.n'ffi^.nt''t  f'-?^««^i"'o.»y  ilone  SZtlZ% 
18?rPl„rv'f^' ^■f"""'=*  ""  offender."); 
W.t^.h^*"'*'l?*??*  "f  Accomplice^  2 
Lfi  .!  ""«'?,  "^  "■••  ?•«««>  <rf  requiring 
confimutioa  at  .11,  it  canSot  be  rerTcC"? 

the  m;J  ^f't'lT'L"?'  '■?''  '^O'"'  Of  «»tedon  in 
ITlo"  -.'"'^  "^J*-  """  i^  "I"  to  the  year 

^  fl77M"  It  T.,.*^'  'M-  <»«won  in  Eudd'a 
ou|^im^that  the  p,«tice  mu.t  have  beea 

4th  «^^479,  note  f"The  Court,  tS  it\«i 
•dmitted  a.  an  eataVliahed  role  of  law  that  thS 

1^  erideiKM.  thought  it  too  dM«i^  to 
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QUliNTITATIVE  BULEa 


[Chap.  LXIX 


(1)  But  was  this  practice  founded  on  a  n»fe  of  law  i  Never,  m  England. 
It  wLi  recogniied  oonstanUy  that  the  judge's  instruction  upon  this  point  was 
a  mere  exwcise  of  his  common-law^  function  of  ad^sing  the  jury  upon  tl,e 
weight  of  the  evidence,  and  was  not  a  statement  of  a  rule  of  law  binding 
upon  the  jury : 

1788.  Buller,  J.,  in  R.  t.  Atwood  •xA  JWKm.  1  !*«*  Cr.  L., 4th  ed.,  464 :  "I  thousht 
it  proper  to  «fer  your  c«e  to  the  con.ider.tion  ot  the  twelve  Jodg«.  My  doulu  w,> 
ih^"^  ti^  ry^Senc.  of  an  «con.pUoe.  unoonflnn«i  by  «.y  other  evidence  that  could 
materiaUT  affect  the  c.^,  wa.  efficient  to  warrant  a  conviction  And  the  uds..  a,e 
una^imoLly  of  opinion  that  an  accomplice  alone  U  a  competent  w.tnes.  and  that  „  the 
nSt!  weighing  the  probability  of  his  teetimony,  think  him  worthy  of  b^.ef.  a  co„vHt,o„ 
ISo^  by  such  teetimony  alone  i.  perfecUy  legal.  The  d«tmction  between  the  com- 
ZW^dcreditof  awitniM  ha.  long  been  wttled.  If  a  question  be  made  res,*c.,ng 
hUwrnpetency.  the  deciaion  of  that  question  i.  the  exduBive  province  ofthejuds--  bu 
if  treT.»nd  of  objection  go  to  his  credit  only.  hi.  testimony  mart  be  received  a,„l  left 
to  Z  K.  under  such  dire^ions  and  observation,  from  the  Court  -the  crcum.tance, 
ol  ZC  may  require,  to  «iy  whether  they  think  it  sufflciently  credible  to  gu>de  their 

'IS:  Sat^Tin  R.  v.  MuUin.,  7  State  Tr.  K.  s.  1110, 3  Cox  C- 6M:  "The  truth  of 
the  matter  is,  there  U  no  rale  of  Uw  at  all  that  an  aocompl.ce  cannot  be  behe^-ed  unl.ss  he 

s«nfl^e<t  .  .  .  tti.  an  obeervaHonaddrewed,  not  to  the  Court  to  exclude  the  evidence, 
h..t  *ddre«ed  to  the  inry  who  have  to  weigh  the  evidence,  and  it  la  for  then,  to  «ay 
ittSJ^nZJ^tiii^will  «tUfy  them  or  whether  they  will  be  satisfied  without  a,,. 
\l  they  are  Mitisfied  without  any,  they  may  be,  and  their  verdict  may  be  an  hon.s,  and 

ust  and  true  one.  ...  The  direction,  ot  judge,  given  to  juri"  >"  ""at  reapect  are  not 
dTrection.  in  point  of  Uw  which  juries  are  bound  to  adop^  but  obMrvation.  respec  ing 
E  which  judge,  are  very  properly  in  the  habit  of  pv^ngT.  b«sn«,  with  ^.s^ct  o 
^Ut»  of  f«t,  toe  judge  a.  weU  a.  the  couimI  upon  both  «de.  endeavor  to  assist  the 
jury."* 

In  the  United  States  the  same  discrimination  was  early  accepted: 

1887,  Ruffin,  C.  J.,  in  Stat,  r.  Hardin,  3  Der.  &  B.  407,  411:  "The  evidence  of  .n 
«comp  ioe  U  ;ndoubtodly  competent,  Hid  may  be  act«l  on  by  the  jury  as  a  warrant  to 
^X  though  entirely  insupportod.  It  i%  however,  dangerous  to  act  exclusively  on 
rr evidence;  and  thewfore  the  Court  may  properly  caution  the  jury  and  point  out  . 
^uni  for  requiring  evidence  confirmatory  of  ««..  subsUntml  pwt  of  it    But  the 


sailer  a  conviction  to  Uke  pUce  under  such 
unsupportri  testimony");  "88. ,»•  ?; f t*^ 
Mid B6bWns,l  Leach  Cr.  L.,  4th  ed..4«*  (quoted 
intra) ;  1788,  B. ».  Durham  and  Crowder,  lb.  478 
(foregoing  ca-e  followed  ;  thU  cue  is  el»»Jy  th« 
Uter,  thoagh  the  date  is  misprinted  as  1787  in 

*'%X2i:  im,  B.  ..  Desfrd.  M  How  St. 
Tr.  846,  487  ;  180»,  KUenboroouh,  U  C.  J.,  in 
R.  ».  iones,  2  Cupip.  182  ("Strange  notions 
npon  thU  subject  have  lately  got  abroad;  and 
I  thought  it  necessary  to  say  so  much  fn  the 
purpose  of  correcting  them ") ;  18M,  B.  ». 
btWber,  t  Stark.  84  ;  ISae.  B-»- !»»"•»»• '«** 


S4  (by  ill  the  Irish  judje.) ;  1886,  B.  ».  Hart- 


i^")  J  1888.  k  ..  WUkes,  ib.  »7S ;  1887.  E. 
i  Oimr,  Jabb  iOS  (by  all  the  Irish  judges); 


1847,  Simmons  ».  Simmons,  1  Rob.  Reel.  566, 
676;  1848,  R.  ».  Mullins,  7  State  Tr.  n.  s. 
1110,  8  Cox  Cr.  628;  1862,  K.  v.  Uuune.  Ire., 
6  Cox  Or.  607  ;  186S,  R.  ».  Stubbs,  1  Dents. 
666,  7  Cox  Cr.  48  ("  It  is  not »  rule  of  liw  that 
ui  accomplice  must  be  confirme.! ') :  1860, 
M'Clory  ».  Wright,  10  Ir.  C.  L.  611,  520 ;  I860, 
Msgee  ..  UmkS,  11  id.  449,  462;  1868  R.  r. 
BOTea,  1  R  fc  8.  811,  820 ;  1894,  fc  Meumer, 
3  6.  B.  416,  418  (the  waminjj  to  the  jury  i» 
enstomary  ;  but  there  is  no  right  to  withdraw 
the  case  for  want  of  corroboration) ;  Ciinada: 
1880,  B.  ».  Tower,  80  N.  Br.  168,  20"  (thereu 
no  positive  rule  of  Uw  reqniring  direct  corrobo- 
ratSn) ;  1886.  B.  ..  Andrews  12  Ont.  181, 191 
(the  pnustice  of  instruction  Is  proper,  but  it  u 
sot  a  role  of  kw  rsviswabie  on  api<eal). 
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Coart  e»  do  nothing  mow;  and  if  the  jury  really  yield  faith  to  it,  it  ia  not  onl,  leml 
but  obligatory  on  tbeir  oonecUaoe^  to  found  their  verdict  upon  it."  ^ 

As  a  matter  of  common  law.  then,  the  doctrine  was  univemlly  understood 
(except  by  one  or  two  Courts')  as  amounting  to  no  rule  of  evidence,  but 
merely  to  a  counsel  of  caution  given  by  the  judge  to  the  jury  •    It  followed 


•  18«(^  People  ».  Eokert,  1«  OU.  110  (roie- 
nnili'ntanding  wme  of  tbe  English  ceaea) ;  1848 
Riy  D.  8Ut(%  I  0.  Oreene,  la.  S16  (with  unti' 
mental  refleotioot  npon  the  Uek  of  harmouy 
betwi-en  the  Engliih  nile  and  our  lupnoMd 
.npfrior  method*  of  jnitice) ;  1844,  Kinchelow 
r.  State,  6  Humph.  9,  umblt ;  18S4,  Jonee  r 
Stute,  IS  Tex.  1«8,  177,  »embU. 

•  Ark. ;  18«7,  Flanagin  r.  SUte,  36  Ark.  92  ; 
Colo. :  1878,  Solander  ».  People,  3  Colo.  48,  66 : 

1888,  Wiadom  e.  People,  H  id.  174,  17  p«. 
619;  Cmn.:  1861,  Bute  v.  Woloott,  21  Conn' 
872,  281 ;  1875,  State  r.  Wmiamwn,  42  id.  361. 
263 ;  Pla. :  1867,  Sumptere.  State,  11  Fla.  247 
252  (R.  T.  Jones  nipra,  quoted  with  approTal) ': 
1886,  Bacon  v.  Bute,  22  id.  61,  78  i  1890 
Tuberson  ».  SUte,  26  id.  472,  474,  7  So.  868  : 
1900,  Brown  ».  Bute,  _  id.  _  ,  27  Bo.  869  • 
Haw.    1869,  K.  r.  Brown,  8  Haw.  114,  118  •' 

1889,  K.  r.  Wo  Bow,  7  id.  784,  787  ;  1898,  Be- 
public  V.  Edwa^d^  11  id.  671,  678  (aodomyi 
but  (he  jnry  should  be  advised  not  to  convict, 
ami  the  Court  may  in  discretion  inatract  them 
not  to  do  so) ;  m. :  1861,  Oray  ».  People.  26 
111.  S44,  347 ;  1868,  Grose  v.  Pe6ple,  47  Id.  162, 
160  ("It  is  a  matter  of  discretion  with  the 
Court  to  advise,  rather  than  a  rule  of  law  ")  • 
IS74,  Earll  r.  People,  73  id.  329,  884;  1881,' 
Collins  V.    People,    98    id.    684,    688    (careful 
0[>inioii);   1882,  Friedbent  e.   People,   102  id 
160,  164:  1892,  Hoyt  B.l>«.ple,  140  id.  688i 
595.  30  N.  E.  816;  1895,  OampbeU  v.  Peoplt 
159  id.  9,  48  N.  B.  12»;  1897,  Honselman  »^ 
P«.pl<.,  168  Id.  172,  48  N.  K.  804  ;  AdL  .•  1861. 
Jobnun  v.  State,  3  Ind.  663 ;  1868,  Dawlev  » 
Stste,  4  id.  128;  1865,  Stocking  r.  Bute.  7  Id' 
S26,  S3fl;  1869,  Ulmer  ».  Stat^  14  id.  63.  67  • 
1879,  Johnson  ».  State,  66  id.  869,  271 :  Xtm.  '• 
1866,  Craft  ».  State,  8  Kan.  460,  479  ;   1876' 
State  II.  Kellerman,  14  id.  186,  187,  lemile'- 
1878,  State  ».  Adams,  20  id.  811,  837 ;  1898! 
SUte  R  Pattarson,  63  id.  886,  864,  84  Pac.  784 
mnble  (but  amtra,  1896,  State  ».  McDonald.  67 
Ki.  537,  46  Rk  967,  umbU) ;  la. :  1871,  State 
».  B.)•onn^  28  I*.  An.  78 ;  1878,  State*.  Prud- 
bommf,  2S  id.  623, 836  ("rather  a  rule  of  pnctice 
thin  a  rale  of  law  ") ;  1881,  State  ».  BuaMll.  38 
Hi.  135,  ISSC'theiuthoria..  .  .  .  justify  ion- 
nction  by  the  juiy  on  sooh  testimony  althonirh 
It  msy  not  be  oomborated  by  other");  1886. 
»?'•%«"?».«««•««  ;  18*8.  State  elBenk^ 
40  Ki.  738  789,  6  Bo.  18 ;  1900,  State  v.  Vick- 
"wr,  52  Id.  1981,  38  So.  378  (foregoinir  case* 
approvMj   here  a  requested  charge  that  tbe 
•fwmnlicea  tertimony  shoald  not  be  even  con- 
•rfeml  unless  oombonted  wa*  heM  properly 
J^i-d) ;  1908,  State  ..  De  Hart,  109  L.  670. 
M  So.  606  (tie  neeearity  of  corraboration  U 

rttber  a  rule  of  ptMtfce  than  a  rule  of  law  ">  j 
*«. ;  185ft  State  *.  CnuiiBgham.  81  He.  866 


,«2'  ^■'' '■  I^'ohfield,  68  id.  367,  270 ;  Mam.  : 
1830,  Com.  V.  Boaworth,  22  Pick.  897  :  1862. 
Com.  e.  Savory,  10  Cush,  886,  688 ;  1857,  Com^ 
».  Brooks,  9  Gray  299,  808;  1858,  cim.  v. 
mS-  "if,"?'.*":  "«»•  Com.  ».  Urmbee, 
?Si*',"SJ  *\\i^i'  "^=''  f-'"™-  "•  Elliot.  110  id! 
iSi^  ??  '  "^'a,^"™-  '■  8«ott,  123  ill.  232,  337  ; 
1890,  torn.  V.  Wilson,  162  id.  12,  14,  26  N.  E. 
16  (where  the  judge  refused  to  instruct  on  the 
•ubject,  .-ind  was  snstaine<l)  ;  1894,  Com  v 
««*•p"^'^•  ^*.'  "*•  ^  N.  E.  iS6;  Mich.': 
}!?!•    o  P'S  '•   •'•""•"^  8   Mich.    805,  330; 

V„TLlvi'  V'"'''"'  »•  State,  10  Sni.  A  M. 
192,  228  (the  jury  "may  believe  him,  if  they 
choose,  without  corroboration  ")  ;  1866,  Dick  v. 
8"«f.  80  Miaa.  698,  599,  amifc';  1860.  G«r^ 
e.  State,  80  id.  570,  692,  mmbU;  1875,  FitzcS 
■i  ^S;*;-  SL'*^-  .*'"•  "28  i  1876.  White;  State! 
Mo  861  ^Zl  ^  18«-.  State  e.  Wataon,  81 
Mo.  861,  364  (good   opinion   ;    1877,  State  v. 

li,  •  **' '  !**'•  State  V.  t  hyo  Chiagk,  92  i.1 
?»«.*!?.  «7.  4  S.  W.  704  (but  intinlting  that 
'lll?""'i.»?  •„™'«  of  1«»);  1888,  State  V. 
Walker,  98  id.  95.  109,  11  8.  W.  1133;  1890, 
State  p.  Harkinn,  100  id.  666,  672,  13  S.  JV.  830 
(repudiating  in  eflTect  the  suggestion  in  State  v. 
?rr,™'%''l'  A?"'  «*"'*  "jackson.  106  id. 
J?i'-3^L?  ^-  ^-  801 :  18»3.  S»»t«  "  Minor 
III  '^-  ^A  ^'  ^  8-  ^-  108S  :  State  e.  Cieb^ 
121  Id.  654,  665.  26  8.  W.  648 ;  1894  State  v 
Dawson  134  id.  418,  422,  27  8.  W.  1104  ;  State 
».  Marcks,  140  id.  058.  41  8.  W.  973 ;  1896, 
rh^  "a  Donnelley.  180  id.  642,  82  S.  W.  1124  • 
1897,  State  e.  Tobie.  141  id.  647,  42  S.  w' 
1078  (it  IS  re|>rehensible  in  a  Court  to  consider 
an  appeal  aj(ainat  a  doctrine  so  long  established 

?  w  L'nl***'  l***"  "•  ^'-^k.  148  id.  166,  44 
B.  W.  840  (was  the  Bar  entitled  to  a  ruling  on 
thw  point  evnry  twelve  months  ?) ;  1899.  ftate 
fk^^P'S^*'  "'  '"*•  *0*>  <25,  60  S.  W.  901 ; 
1903,  State  ».  Koplan,  167  id.  298,  66  8.  W 
S?I  '.^i^-.;',"'*'  Lembo.  8tat^  40  Nebr.  812, 
"  V*,^T  '^•„2*' »  ^-  ^-  ••  1»".  State  e.  Hyer 
68  Id.  120.  68  Atl.  1046 ;  AT.  r. :  1823,  People 
».  Reeder.l  Wheel.  Cr.  C.  418,  420;  1839, 
People  e.  Davis,  21  Wend.  808,  814  ;  1846,  Peol 
Pi  I'-i^w^'S  KJ^""-  ^'  ";  "60,  People  v. 
i^W  f.:^-  "*:  !*«*•  D"""  "•  P'oP'e.  29 
W-  623,  628;  1876,  Linsday  ».  People,  63  id. 

At  laao  '/«i^''  P"'."*,  the  law  was  chan^  by 

fol- 
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tSt  1883,  c.  360,  quoted  «Vr<i,  note  10 ;  the  toi- 
lowing  ruling  had  been  made  meantime :  1869. 
People  e.  Evans,  40  N.  Y.  1,  6  (an  exception 
eiute  for  the  case  of  subomstion  of  prrfnrv ; 
the  peijnrer  must  be  corroborated  in  the  cbarae 
agsinst  the  anbomer  ;  this  ruling  stands  alone ; 
i>nt  compsB!  the  applicatioa  of  the  statutmy 
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[CJhap,  LXIX 


that  the  iutt  might  or  might  not  regard  the  caution  hy  acquitting  upon  an 
uncorroborated  accomplice',  testimony ;»  that  they  alone  were  to  deterimne 
whether  corroboration  existed  and  was  sufficient;'  and  that  the  trial  judj;e^ 
omission  of  the  caution  was  of  itself  not  a  ground  for  a  new  trial,  being  a 
matter  solely  for  the  trial  judge's  discretion .» 

But  in  nearly  half  of  the  jurisdictions  in  our  own  country  a  statute  \m 
expressly  turned  this  cautionary  practice  into  a  rule  of  law."    Tl.e  judj-e 

rule  to  peijury.  «-,  |  ?>69'  "'*»''!, '?'\*J?'  *"  "  °" 

iierjury  in  general,  onto,  f  2042) ;  y.C.:  1887, 
Suto  ».  nSey.  2  Dev.  &  B.  8»0,  897  ;  1837, 


SUte  V.  H«nlin,  'b.  407.  411  ;  1880,  8ut«  v 
HolUnd.  88  V.    ;.  «84 ;  O*-'  "M;/"'?  '• 
SUte.  10  Oh.  P     a«7.  806  ;  Pi>. :  1879,  Kilrow 
r.  Com.,  89  Vu.  481,  48« ;  1889,  Cox  e.  Com.. 
12S  id.  94,  101 ;  S.  C:  1849,  State  ».  Brown, 
8  Strobh.   608,    617.   mM*;    1867     State  r. 
Winiro    11  8.  C.  276.  ttmbU;  1897,  State  ». 
K'48  id.  isa,  26  8.  E.  284 ;  P.  S.:  1829(f) 
Steittham  v.  V.  S.,  2  Peine  1«8.  IfO;.  1|'». 
U.  S.  V.  Kewler,  Baldw.  15.  22 ;  1848,  U.  3.  i.. 
Troax,  8  McL.  224 ;  1876,  U.  8.  r.  l^bcock,  8 
Dill,  m,  819;  n.:  1889,  Stute  ».  Potter,  42 
Vt.  495,  606  ("only  a  ni.»  of  practioe.  jnd  not 
a  rale  of  Uw") ;  Ko. ;  1839,  Brown  ».  Con*.,  2 
Leigh  769.  777.  xemble;  VoA.:  1891,  Edwarda 
r.  State,  2  Wash.  291,  806,  26  Pac  258,ionW«; 
1891,  Rose  r.  State,  ib.  810.  8!».  »  P»S;,26*' 
Kmbk;  1900.  State  v.  Coate^^  22  i-1-  «J1,  61 
Pac.  726 ;  1901.  State  o.  Concannon.  26  id.  327, 
65  Pao.  634  (corroboration   usually  to  be  re- 
quired);   W.    Va.:  1877.  State  »•  B*t«H    U 
W.  Vi.  703.  740 ;  1900,  State  ».  Hill,  48  id. 
132,  86  a    E.   881;    Wit.:  1864,   Mercer  v. 
Wright,  8  Wis.  645  ("  A  jury  ought  not  to  con- 
vict upon  the  tertimony  of  an  accomplice  nn- 
corroborated,  but  all  now  agree  that  they  ma^ 
do  «>") ;  1879,  Inga"*"- State.  "  id.  647,  652, 
4  N.  W.  785 ;  1884,  Black  ».  8tat^  69  id.  471, 
18  N.  W.  457 ;  1896,  Porath  ».  State,  90  id. 
627,  687,  63  K.  W.  1061 ;    Wyo.:  1894,  Mc 
Kealley  v.  State.  6  Wyo.  69.  86  Pac.  824  (un- 
decided) ;  1902,  Smith  a.  State,  10  id.  167,  87 
Pac.  977  (accomplice's  uncorroborated  testimony 
mav  suffice  ;  but  the  opinion  is  iDconsistent). 

•  This  is  stated  or  implied  in  all  the  abore 
cases. 

•  This  was  the  practical  consequence  i  never- 
theless, the  judges,  merely  as  a  part  of  the  cau- 
tion, did  define  certain  elemeuteof  oorroBoration  ; 
theee  are  treated  jws«.  §  2068. 

•  1892.  Hoyt  v.  People,  140  IlL  688,  696, 
SO  N.  K.  815 ;  1890,  Com.  v.  Wilson.  162  Maw. 
12. 14.  28  N.  E.  16  ;  1896,  Com.  r.  Buhop,  166 
id  148,  42  N.  E.  560 ;  1877.  State  ».  Jones.  64 
Mo.  391.  896 ;  1892,  State  ».  Woolard.  Ill  id. 
248,  268.  »  8.  W.  27.  Cmtr«:  1887.  U.  S. 
Eipreaa  Co.  ».  Dqnohoe,  U  Ont.  «B,  837; 
1878,  Sounder  v.  People,  2  Colo.  48,  66,  aniitfa 
(but  only  where  there  U  in  feet  uo  eorrobora- 
tion) ;  1861,  State  ».  Stebblns.  a»  Cot"- *«». 
478  ("To  omit  it  is  now  held  a  clear  omission 
of  judicial  duty,  and  becomes  a  gronad,  perlMpa, 

Ibr  granting  »  ""'  »""'">••  ""•  ?*•*"  '•    .    " 
liamson,  42  id.  281,  284  (apparrotly  •Ppro»tag 

tile  above  poaage) ;   190^  ABtaOBy  "■  't***^ 


—  ria.  —  ,  82  So.  818;  1858,  People  i-.  .Irn- 
ness.  6  Mich.  806,  830,  mmblt;  1861,  Stati'  c. 
Watson,  81  Mo.  861,  886,  mmiU;  1877,  Slate 
r.  Hyer,  89  N.  J.  L.  598,  806 ;  1854,  .loms  r. 
State,  18  Tex.  168,  177  (provided  the  farts 
make  it  applicable) ;  1869,  State  v.  I'ottir,  42 
Vt.  496,  606.    UfuUeidtd :  1886,  State  v.  Mamii, 

88  La.  An   478.  

»•  Ala.  Code.  1897,  |  6800  ("Aconvutum  of 
a  felony  cannot  be  had  on  the  testinionr  uf  au 
accomplice,   unless  corroborated  by  other  evi- 
dence tending  to  connect  the  drfendant  with 
the  commission  of  the  offense ;  and  smh  cor- 
roborative evidence,  if  it  merely  shows  the  com- 
mission  of   the  offense,   or  the  circmiistames 
thereof,  is  not  sufficient ") ;  Ahuka  C".  Cr.  P. 
1900,  i  168  (like  Or.  C.  Cr.  P.  1892.  f  1370); 
C.  C.  P.  i  678  (like  Or.  C.  C.  P.  1  84:.) ;  Ara. 
P.  C.  1887,  f  I860  (like  Cal.  P.  (.  §  11. 1); 
Ark.  Stats.  1894,  {  2230  (in  felony,  not  suffi- 
cient, "unless  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the  cora- 
miaaion  of  the  offense ;  and  the  corroboration  is 
not  sufficient  if  it  merelj;  shows  that  the  otfense 
was  committed,  and  the  circumstances  thereof") ; 
Cal.  P.  C.  1872,  {  Ull  (an  ncconiiil ice's  testi- 
mony is  not  sufficient,  "unless  he  is  corrobo- 
rated by  other  evidence  which   'w.  itself,  and 
without  the  aid  of  the  testimony  uf  the  accam- 
plice.  tends  to  connect  the  defendant  with  the 
commission  of  the  offense  ;  and  the  corrolwration 
is  not  sufBcient  if  it  merely  shows  the  com- 
mission of  the  offense   or  the    circumstances 
thereof") ;  i  1112,  as  amended  by  the  Commii- 
sionen  of  1901  (same  provision  for  an  acceswnr 
after  the  fact  as  for  an  accomplice ;  a.s  to  the 
validity  of  this  amendment,  see  antt,  §  488) ; 
C.  C.  P.  I  2061,  par.  4  (the  judge  is  to  instrnct, 
"on  all  proper  occasions,"  that  "the  testimony 
of  an  accomidice  ought  to  be  viewed  with  dis- 
tmst");  Oo.  Cod.  1896,  S  6166,  Cr.  C.  J  Ml 
("  The  testimony  of  a  single  witness  is  generally 
sufficient  to  establUb  a  Csot" ;  except  "m  any 
ease  of  felony  where  the  only  witness  is  as  an 
accomplice"  ;  but  "corroborating  circumstances 
mav  dispense  with  another  witness  ") ;  /«'".  8". 
sT.  1887,  I  7871  (like  Cal.  P.  C.  §  Ull);  /j. 
Code  1897,  |  5489  (insufficient,,  "  unless  ...rrob- 
oreted  by  other  evidence  which  shall  tend  to 
connect  the  defewUnt  with  the  conimi«sion  ol 
the  offense  ;  and  the  corroboration  i«  not  sutti- 
cient  if  it  merely  show  the  coninpission  of  the 
offense  or  the  circumstances   »"'''«'.'!*!'• 
C  Cr.  P.  1896,  I  841  (like  Ark.  Stats.  §  2230); 
iftitn.  Gen.  St.  1894.  |  6767  ("A  conviction 
oannot  be  had  upon  the  testimony  of  an  accom- 
plice, unless  he  it  corroborated  by  such  other 
evidence  u  tends  to  eimvict  Uie  defendsnt  of 
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mast  therefore  nnderthew  statutes  instruct  the  jury  in  the  rule  of  law.  and 
the  jury  must  follow  it ;  moreover,  the  judge  administers  the  rule  of  \^^  (ao 
far  u  th»  IS  Ptacticable)  by  defining  for  the  jury  the  precise  conditions  of 
Its  appboation.  The  bmding  rule  of  evidence  thus  created  differs  little  from 
the  terms  of  the  common-law  practice;  the  statute  merely  makes  a  rule  of 
hw  out  of  a  practice  which  before  had  no  standing  except  in  actual  usage 
To  reuse  the  instruction  when  asked  is.  under  the  statute,  of  course  Z 
lawful."  Moreover,  the  ex«tence  of  corroborating  circumstances  becomes  a 
question  of  law."  upon  which  a  verdict  of  guilty  may  be  set  aside;  and  the 
definibon  of  corroboration  becomes  a  task  for  the  judge,  which  migh  properly 
be  left,  but  usually  is  not,  to  the  trial  Court  ^ 

The  manner  in  which  this  change  came  about  is  not  difficult  to  perceive. 
At  common  kw  the  judge  was  entitled  and  bound  to  assist  the  jurr  before 
their  retuement,  with  an  expression  of  his  opinion  (in  no  way  bidding  them 
to  follow  It)  upon  the  weight  of  the  evidence.    This  utterance  was  made 
the  medium  of  many  useful  general  suggestions  based  on  experience.     The 
benefit  of  this  experience  was  thus  obtained  for  them,  without  any  attempt 
to  fetter  their  judgment  by  inflexible  dogmas  unfitted  for  invariable  applici- 
t.on  as  rules  of  law.    One  of  these  general  hinta  was  that  about  accomplices' 
tesumony.    But  in  this  country  the  orthodox  function  of  the  judge  to  assist 
the  juiy  on  matters  of  fact  was  in  a  misguided  moment  (except  in  a  few  juris- 
dictions)  emdicated  from  our  system  (post.  §  2551).    The  judge  was  forbidden 
to  contribute  to  the  jury's  aid  any  expression  of  opinion  upon  the  weight  of 
evidence  in  a  given  case.     Unless  there  was  arule  of  the  law  of  evidence  upon 
the  subject  of  an  accomplice's  testimony,  he  could  not  in  a  given  case  advise 
them  to  refuse  to  convict  upon  the  uncorroborated  testimony  of  an  accom- 
plice.   The  makers  of  this  innovation  upon  estabUshed  trial-methods  were 
thus  obliged  to  turn  into  a  rule  of  law  the  old  practice  as  to  accomplices,  if 
they  wished  to  retain  ita  benefit  at  all.     This  they  therefore  did.     Whether 
or  not  they  had  attempted  the  impracticable  and  the  undesirable,  _  whether 
It  IS  either  wise  or  feasible  to  construct  a  fixed  rule  of  law  for  all  cases,  is  a 
question  which  may  now  be  considered. 


the  commuaion  of  th«  offenee ;  and  the  corrobo- 
ntion  IS  not  rafficwnt  if  it  merely  ahowa  the 
(»mniU!aon  of  the  offence  or  the  circumatancea 
thereof):  Mom.  P.  C.  1898.  |  2089  (like  Cal. 
P.  C.  f  nil)  i  tiev.  Om.  St.  1886,  f  4245  (like 
I..  Codf  {  M8») ;  y.  B.  Pub.  8t.  1891.  c  272, 
§  « (fornication  ;  "no  peraon  shall  be  convicted 
•olely  u|ion  the  teatimony  of  a  partner  in 
g.ilf) ;  .V.  K  C.  Cr.  P.  l&l.  (  899  (not "nffi 
cient,  nnlew  he  be  eorruborated  by  aneh  other 
widHicT  m  tenda  to  connect  the  defendant  with 
the  comraiaaion  of  the  crime  ") ;  iV.  D  Rbt  C 
1885,  f  8196  (like  la.  Code  |  S489) ;  Okl.  ^\^. 
1893,  f  6209  (like  la.  Code  |  6489) ;  f  1860  (in 
bnbery  'no  conriction  ahaU  be  had  on  the 
BDcorrobomted  taetimooy  of  one  anch  witneaa." 
i.«.  an  informing  puticipant  granted  immn- 
"Sii.Oj;  ^C  P.  I  848  (likfcal.  C.  C.  P. 
!!10«l!:C.Cr.  P.  lll70{Bkela.  Code  JS489); 


ma 


Pa.  St.  I860,  Pub.  r*  882,  |  49.  P.  *  L.  Dig. 
tnniea,  f  63  (in  bribfry.  an  accomiilice'a  testi- 
mony la  not  Bufficient,  iinleaa  "  corroborated  by 
other  evidence   or   the   circ(.maUnces   of  the 

I^AoV  ^'^kP:P'-  ^-  1«96.  l"l  (like  I«-  Code 
8  6489) ;  I  39!  (for  gaming  offeucea.  '•  a  convic- 
tion may  lie  had  upon  the  unsupported  evidence 
of  an  accomplice  or  participant'") :  ITtah  Rev 
St  1898.  f  4862  (like*Cal.  iTc.  f  1111) ;  ^ 
Rev.  St.  1887.  §  3297  (in  trials  for  peijurv  or 
aubornation  thereof,  "  no  conviction  shall  be' had 
on  the  evidence  of  the  person  attempted  to  he 
inflnenced.  unanpported  by  other  testimonv  "). 

"  1879.  Bute  B.  Odell.  8  Or.  80,  33  ;  1877. 
Da  via  B.  State,  2  Tex.  App.  688.  606 ;  1877, 
Carroll ..  Stat^  S  id.  117.  ill  the  caaea  aaanme 
thia. 


quXntitatiye  rulbb. 


[Chap.  LXIX 
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f  2067  ammmt  (2)  Ptiloy  of  th«  Kata.  The  rawons  which  have  led  to 
thl  distort  of  an  aocompUce'*  testimony  are  not  far  to  seek.  He  may 
expect  to  save  himself  from  punishment  by  procuring  the  conviaiou  of 
othen.  It  is  true  that  he  U  also  charging  himself,  and  in  that  resix-i  t  he 
has  burned  hU  ships.  But  he  can  escape  the  consequonces  of  this  aekrK.wl- 
edgment,  if  the  prosecuting  authorities  choose  to  release  him  provided  he 
secures  the  conviction  of  his  partner  in  crime : 

18.17,  Ix,td  Abinger,  C.  B..  In  R.  t.  FarUr.  8  C  *  P.  lOfl:  "  It  i.  a  p«etice  wl.ich 
deMrvM  sU  tbe  reverence  of  Uw,  that  jodgw  h»-  e  uniformly  told  joriee  that  tliey  ought 
not  to  pay  any  -^pect  to  the  teetimony  of  an  accomplice  unhsi  the  aoconiplice  is  corrob- 
orated  in  .D«e  maVerial  particular.  ...  The  danger  i.  that  when  a  man  U  fix,,!,  aud 
knows  that  his  own  guilt  U  detected,  he  p-iroUaMS  Immunity  by  falicly  aeeuimg  oiliers." 

It  is  true  that  this  promise  of  immunity  U  usually  denied,  and  may  not 
exist-  but  its  existence  is  always  suspected.  The  essential  element,  how- 
ever  it  must  be  remembered,  is  this  supposed  promise  or  expectation  of 
conditional  immunity.  Tf  that  is  lacking,  the  whole  basis  of  distmst  faik 
We  have  passed  beyond  the  stage  of  thought  in  which  his  comraussiou  of 
crime  self-confessed,  is  deemed  to.  render  him  radically  a  liar  (ante,  §  526). 
The  extreme  case  of  the  wretch  who  fabricates  merely  for  the  malicious  de- 
sire to  drag  others  down  in  his  own  ruin  can  be  no  foundation  for  a  general 

The  promise  of  immunity,  then,  being  the  essential  element  of  distrust, 
but  not  beuig  invariably  made,  no  invariable  rule  should  be  fixed  aa  though 
it  had  been  made.  Moreover,  if  made,  its  influence  must  vary  intiuitely 
with  the  nature  of  the  charge  and  the  personality  of  the  accomplice. 
Finally,  credibility  is  a  matter  of  elusive  variety,  and  it  is  iinpossihL  and 
anachronistic  to  determine  in  advance  that,  with  or  without  promise,  a  given 
man's  story  must  be  incapable  of  being  believed : 

1M4,  Chief  Baron  Jof,  Evid«ice  of  AecompWoes,  4 :  «•  How  the  practice  which  it 
present  prevails  could  ever  have  grown  into  a  general  regulation  muat  be  matter  of  «ur. 
priee  to  every  pweon  who  considers  its  nature,  or  irqi  ree  Into  the  foundation  on  which 
it  rests.  Why  the  oaie  of  an  aeeomplice  should  require  a  particular  rule  for  itself;  why 
it  .honld  not,  like  that  of  every  other  witneis  of  whoee  credit  there  b  an  impoaehmeiit, 
be  left  to  the  unfettered  discretion  of  tiie  Judge,  to  deal  with  It  as  Uie  circumstance,  of 
each  parUcular  case  ma,  require,  It  seems  difflcult  to  explain.  Why  a  fixed  unvarj^ng 
rule  Aould  be  applied  to  a  subject  which  admiU  of  such  endless  variety  as  the  credit  of 
witnessee.  seems  hardly  wooncilable  to  tiie  priiwiplee  of  reason.  But,  that  a  judge 
.hould  come  prepared  to  reject  altogether  the  testimony  of  a  compstent  witness  a.  ud- 
worthy  of  credit,  before  he  had  ever  seen  that  witnee. ;  before  he  had  observed  his  loek, 
hU  manner,  hu  demeanour;  before  he  had  had  an  opportunity  of  conwdenng  the  con- 
eietency  and  probability  of  his  story  ;  before  he  had  known  the  nature  of  the  crime  of 
which  he  wae  to  accuse  himself,  or  tiie  tempUtion  which  led  to  It,  or  the  contrition  with 
which  it  was  followed;  -tiiat  a  Judge,  I  say,  should  come  prepared  beforehand,  to  advise 
the  iurv  to  reject  without  consideration  such  evidence,  even  though  judge  an.i  jury 
should  be  perfecUy  convinced  of  its  truti..  seems  to  be  a  vIolatKin  of  the  principles  o 
common  sense,  ti»  dictates  of  morality,  and  «»e  sanctity  of  a  Juror's  oath.  .  .  .  Norjt 
we  inquire  into  tiie  foundation  of  tiie  i  ale,  shall  we  find  in  It  anything  certavn  or  fixed, 
sochssoughttobetiiebasisof  au  uniform  and  never  vatylBg  rate.    We  shall  be  tow 
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for  bit  own  trMMoreuion     If  TUT  "  ''  r*  "?*'•  *"'•'''  »•  1m»  to  purehaM  impnnitv 
•11  the  rul.  aqwU*  .ddU.,     Tl!!  .li.*^     7^*"^  to  tU  moat  atrociou.  muitJar.    Yat  to 

1877,  Mr.  J.  ATnopp,  argnini;  in  Ao/c  t.  flW,  J»  N.  J   L   B88.  fl09  •  «  T„  -»—  ♦ 
conviction  uudar  aoch  eircumsUuaaa  fat  ^tnTl  ^-Ji.i  i    ^Z  '*^  ««  •  "To  deny  to  • 

hToring  thrir  taaUn^y.^  «•>  thdr  own  babaU  ba.  remoyad  thi.  ona  ground  for  di* 

Jll^-  ^a""^^:,  "'^^  ^'^^  ^^  legislative  creation  of  a  rule  of  law.  by 
mtr^ucxng  deuuled  refinements  of  definition  to  be  appUed  by  the  ju;,2^ 

ill\    «>«««el  a  set  of  juggling  formulas  with  which  to  practi^ 
upon  the  chance  of  obtaining  a  new  trial  f™>i,«<b 

ros.  740ipointi»i  «rtL  ttTSy'cLl  Si     w^*""'  *°  ""^  ••  "*«''*^<J.  58  M.^  267. 
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§  2068.  ■«• :  (3)  Xiiid  of  OHm  aMMMd  by  tk«  MiOm.  In  the  common- 
hw  pnctice.  the  caution  was  given  without  distinction  h  to  the  kind  or  the 
grade  of  the  crime.  But  under  some  of  the  atttutory  proyiaiona  both  dis- 
tinotiona  are  found ;  the  rale  being  limited,  for  example,  to  «Blouie8,>  or  to 
bribery.*  If  the  role  ia  a  juet  one  at  all.  it  '  worth  oaing  for  all  char-es 
of  crime.  It  ia  alao  applicable  to  acoomplicea  m  ewil  aetion$  tat  a  penalt) » 
but  not  to  civil  cases  generally.* 

§  2059.  ■•»• :  (4)  Mature  ol  OoiroboratlTe  Brldsaoe  teqolrea.  In  exam- 
ining the  nature  of  the  corroborative  evidence  to  be  required,  the  common- 
law  rulings  may  be  drawn  upon,  for  it  was  by  them  that  the  terms  of  tbe 
caution  were  developed,  and  the  statutory  rule  of  kw  usually  follows  closely 
the  judicial  custom. 

(a)  It  is  clear,  aS  to  the  tutitMnial  touree  of  tbe  corroboration,  thnt  it 
must  be  independent  of  the  accomplice  himself;  it  must  rest  on  other  than 
his  credit.^  It  is  usually  said  that  the  testimony  of  another  aeeomplue  is  not 
sufficient;*  yet  the  circumstances  may  sometimes  render  it  sufficiently  tnwt- 
worthy.»  So  also  the  testimony  of  an  aeeompliee's  wife,  though  sometimes 
held  insufficient,*  may  properly  be  treated,  in  a  given  case,  as  amply  con- 
firmative.* The  corroboration  may  of  course  come  from  the  aectued  hinmlf, 
for  example,  from  a  confession,*  or  from  hia  faUure  to  produce  available  teg- 
timony,  or  the  like.' 


»  SUtotM  eJtud  Myra.  |  aOM,  noto  10  ; 
the  folloiring  rollDgii  under  them  deelue  tbe 
rule  not  eppricable  below  taUniee :  1877,  Moeee 
».  Sute,  M  AU.  117;  1871.  P»n»n.  »■  Suto, 
48  0«.  1»7  ;  1874,  Criieon  r.  State,  61  id.  »7  s 
1885,  Aeke*  *.  State,  7S  id.  866 ;  1884,  Poiter 
r.  Sute,  78  id.  668. 

•  Statntea  cited  nmra,  f  2064,  note  10. 

»  Cmtn:  1880.  ll'Clory  ».  Wright,  10  Ir. 
0.  L.  614,  611  i  1880,  Hagee  «.  Mark,  11  id. 
449,  463.  It  waa  bald  not  appUoaUe  on  a 
baatardr  ehaioe:  1883,  StaU  *.  Hiebola,  S» 
Minn.  887,  86J,  18  H.  W.  158. 

•  1887,  United  Statee  Eipr.  Co.  v.  DoMboe, 
14  Ont  888,  8W,  annWi;  1888,  On^  r. 

L.  *  I.  Co.,  18  kan.  344,  863,  86» 


bat  tta  eriitenee  ia  a  qneition  of  law  for  th« 
Court) ;  1876,  BoberU  >.  State,  44  Tex.  IID, 
138 ;  187»,  Heath  «.  Slate,  7  T«x.  App.  464, 
464. 

•  1889,  B.  *.  Aylmer,  1  Or.  *  D.  116  (in. 
anfflcient  nnlea  they  hare  been  eepamtety  cnn- 
aned);  1876,  SUto  *.  WiUiaroaoii,  42  ( oim. 
861,  866  (inauOoient  nnlaaa  they  had  "had  no 
opportanity  of  being  together  to  prepare  a  uni- 
fom  atory*) ;  1908,  Stone  ».  Statf,  -  Ga.  -, 
46  &  E.  680  (good  opinion  by  '.jimar,  J.)- 

•  1886,  K.  >.  Ned,  7  C.  4  P.  1*>8. 

•  1884,  Wooda  ».  State,  78  Ala.  3S,  39 ; 
1868,  SUta  *.  MnoN,  86  la.  128,  13B  ;  nit, 
Biackhnm  *.  Com.,  18  Buah  181.  188  (-Su  far 
aa  thia  hope  [of  eeeai^ng  proaecntiou]  may  >« 


thr^t«LcitXa«,  1 8066  ("  other  eTidence,  particii«tion  in  crime,  "-Wht  not  to  W  Jis- 
in  iSrif^wd  wiAoSthJ  aid  of  the  taatSmonT  of  Jwdiled  alone  on  the  ground  that  h..r  huaband 
iLr»mpliee") ,  it  i.  al«,  exp~ly  notei  in     ia  a  felon  ;  auoh  a  rnW  ..  ndther  j««   to  h.rnor 


the  following  mlinga :  1870,  Lopei  ».  SUte.  84 
Tex.  183 ;  1880,  Hannahan  *.  SUte,  7  Tex. 

*''?■  1888',  a  ».  Koakea,  6  C.  »  P.  888 ;  1898, 
People  V.  Creegan,  131  Cal.  664,  68  Fke.  1083 ; 
1858,  Johnaon  *.  State,  4  O.  Oreene  66 ;  1876, 
Blackbam  v.  Com.,  18  Boah  181,  188 :  1901, 
Porter  ».  Com.,  -  Kj.  — ,  61  S.  *•  "j 
1899,  State  v.  Yellow  Sair,  83  Mont.  88,  66 
Pac.  1088  ;  1908,  People  ».  O'Farrell,  175  S.  Y. 
838,  67  N.  E.  688  (that  two  uMwmpUeea  teatify 
does  not  PT'mpt  tha  case  from  the  nilei  the 
BuiBeieney  of  the  oorroboiation  ia  for  tha  jury. 


aafe  to  aode^") ;  1876,  Dill  r.  Stote  1  Tex. 
Apu.  878,  386  s  1863,  U.  8.  v.  Horn,  5  Blatchf. 
108  (with  qualiAcationB ;  general  nile  not  Inid 
down).  Not  decided :  1857,  Haakins  v.  People, 
18  N.  y.  844,  861.  ,     _    ,„. 

•  1888,  Snoddy  ».  SUte,  76  Ala.  23  ;  18M, 
Sehaefer  v.  SUte.  98  Ga.  177,  18  S.  E.  55S 
(oonfeaaion.j)lna  torfiu  Midi,  tuffiies). 

*  1896.  Aople  ».  Stemherg,  111  Cal.  3,  4S 
Paa.  198 ;  1860,  People  «.  Djle.  21  N.  \ •  578, 
680;  18M.  People  »' ByUnd,  97  id.  126,  132, 
^M4.a>,^im.  Sute  ..  Hull.  26  la.  292, 
396. 
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(»)  -^  to  the  trv>rot  the  c  nflnncfjve  evidence,  the  question  wa«  raiwd 
tt  in  euljr  date  whether  it  ehould  be  required  to  refer  t;,  .iTiflr^inHl^ 
e.cu.  or  whrther  the  definition  .hould  ^  left  uL^lL  K,K  d:. 

miut  at  ewt  confirm  the  accomplice  a.  to  the  accused;  actual  paniri,^tZ 
m  the  cnm.  (or. -connection  with  the  offence  ").  or  (thu,  iluZ^^^ 
put)  «  to  the  accuu^.  ia^Uy  with  the  parUcipa'tor. ;  and  fo.  1  Zw^ 

1826,  HwA,,  C.  J.,  Md  otfaen,  in  R.  t.  5*w*a».  J.bb  64,  67  thoasht  « that  ., 

truth  witb  mpMt  to  the  perwni  concerned,  unleu  he  had  re««.ii  to  .upnoM  that  th«« 
«M»ae  unimpMched  perwn  *ho  coold  .1m  prove  that  the  pe,««.  cl^Ji  k     m 
-er.  tb.  perwD.  concerned;  wd  i„Mn.uch  m  in  the  cL^T  ,u^Z!^  cUrged  by  him 
.pp«ir«l  ou  the  tri...  he  might  well  .upp<rtLa  their  L^/Zr^W       '"ch  per«,n 
not  be  id«.Ufled.  «.  that  be  'might  MfeST-Twi  S:7w  ".""'""'"'  ""*  •=»""* 

Butthe  fallacy  of  this  reasoning  has  been  well  expounded  by  Chief  Baron 
Joy.  Bnefly,  it  lies  m  this :  We  are  assuming  that  U.e  accomplice  is  n7t  tJ 
b,  trusted  m  the  case  in  hand ;  hi.  credit  is  an  entire  thing,  not  a  sepmbS 
on,;  therefore  whatever  restores  our  trust  in  him  personally  restJr^lK  a 
whole ;  If  we  find  that  he  is  deriring  and  intending  to  teU  a  trueTtory  we 
.hall  beheve  one  part  of  hi.  story  as  well  as  another;  whenever  then'  Z 
|my  means,  that  trust  i.  restored,  our  object  i.  accompli.hed.  and  it  cailno^ 
matter  whejer  the  efficient  circumstance  related  to  the  accused's  idenX 

i^d^tutth'.rT-  '^'jT'^-'  ^''^s  "•  ^''  ^ «-  trUi;  - 

stored,  but  whether  it  m  restored  at  all: 

1844  Chief  BMTon  Jof,  Eridanoe  of  Aocomplioe^  8:  -rThere  are!  diff.r<.nt  „«i  i 
enterUined  npon  the  subject  —  Firgt  «>me  hoW  thTt  tk  t      !^'  o"™™"*  opinions 

to  tin  criminaHtT  or  identiflLtJn^*  *^'  corroboration  required  must  go 

I  "h,    Z      '***"""'^*^"  °*  "•"■y  P"»oi>er  on  trial  aocnaed  by  the  accomDlice- 

».  «.«y  rewonably  induce  the  jury  to  cmlit  him  a.  to  the  entirTof  hU  ^Ir^,^       a 

« ;» the  nature  It  tb'SLun  thfl^aence  ShTrbeTuS  Wr^T"^^ 
pwoiier  ■  guilt,  that  guilt  b  eitabluhed  if  the  witnen  be  credihu     Wh.t   h.     «        • 
«u  lerre  a»  a  oonnt«poi.e  to  the  impeachment  of  the  witne..'  credit  aridng  frl.m  tfa. 

as  alio:  1889.  Uortoo,  J.,  m  Com.  ».  Bonrortb.  33  Kok.  8»7.  899. 
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[Cur.  LXIX 


•iMrMM  In  wbWh  h«  .ppaw.;  k-mUIh  thi*  •»"  "-PT*  "^  *r"*  »^, '»^  P'™' 
wUek  li-b.6inlf.iib,  tb.  MMmplkMt  mmI  >».i  wmU"'"!  «^f  ^o  anything  *l„ch 
iDdMM  •  wUoonl  bdtof  In  tb.  mind  of  tb.  Jut,  »b.i  lb.  :  4r»tW.  oC  tb.  aMompl.c.  ., 
tn  .U  •«{)-».  .  oonwl  CO..  Kow. «  •.  tr,  tb.  qiMtio.  by  ''»«*_^P-r'»  ""'  "•■» 
mtn«l%wiThlll  «ud  tbrt  th«  m.y  b.  Mny  tbiug.  wbleb  mm,  Malribnto  to  iD.p.r.  ,« 
witb  •  nUioM!  »n««l««.  in  tb.  V»ti«ony  of  m  -wmpliw  ••  w.U  m  ioid.  oorroU.r^ 

tion  Mto  tbiU  pwt  of  tb.  .vid.n..  wbleh  goM  U>  >M*ot  lb.  pri^mw Tb.  crrnit 

•nd  iKOUTirt.  BWiinw  in  which  w  wieoinpHo.  drtrik  tb.  «lr«um.tM«.  of  the  iran- 
Mtion  ihow.  thilt  b.  wa.  cool  «id  coliMtwl,  tbM  b.  po.i«*d  ob-rration,  llmt  I... 
rMollMtloa  U  fiMb,  thM  b.  WM  «»  ob^mr,  not  an  ln*.ntor  of  fact,  and  liici<l..it» ;  ..„| 
if  w.  and  tha*  in  wwy  point  In  wbicb  tb.  .»ld.i.o.  of  otb«r  witD«MW  can  b«  l.n.ugiit 
l..to  oontaot  with  hia,  tb.y  fit  into  on.  anotb.r  and  oorT..po«d  .xaoUy,  t  i.  gwxl  ground 

for  prMnming  that  bto  Mtii.  nanatW.  U  cormt Th.  ««ompllc    who  mu.t  b. 

.uppoMd  to  Uom  tb.  whol.  drtall.,  U  .xpeot«l  to  relata  th.ni,  and  b  thui  exi«>«d  to 
d.UeUon  in  a  rarirty  of  way..  Tbor.  i*.  th.r.for.,  Im.  neoMiity  for  brwliinK  the  gtn- 
oral  uniformity  and  d*troylng  tb.  harmony  of  tb.  ml-  of  law,  io  tbU  mm,  Umu  ia 
tb.  other." 

An  ideal  iuBtruction  npon  the  theory  o(  Chief  Baron  Joy  U  found  in  the 
following  pasMge : 

1830  Oorrw,  B.,  in  TMrf'i  Trial,  8»How.  St.  Tr.  1488  (Ow^ag  tb.  jury) :  '•  It  may 
not  be  unftt  to  obcrr.  to  yoa  b.re  that  tb.  conftrmation  to  U-  Jo.lT.d  to  an  accn.phc. 
U  not  a  repotition  by  oth.r.  of  th.  whol.  .tory  of  tb.  aocomvl  ='  and  a  conflrmut.on  ot 
every  part  of  it;  that  would  b.  .ith.r  impoMlble  or  unnecemary  and  aUurd  ;  .  .  .  »nd 
therefore  you  are  to  look  to  th.  circumrtano-  to  m.  whether  there  are  .uch  a  mw^r  o 
ImporUnt  f«iU  oonftrm^l  a.  to  gi».  you  rea«>n  to  b.  p.r.u«l*l  that  th.  m.u.  body  . 
th.  .tory  U  correct.  .  .  .  Vou  are,  M«b  of  you.  to  .A  yonr^ilw.  thi.  qn«tion  :  Now  that 
I  have  heard  the  ^wmplic  and  bar.  beard  oth.r  cireum.tenc«  which  are  «.d  to  <»i.«rm 
th.  .tory  h.  hM  toM,  doe.  h.  aprear  to  me  to  be  «>  con«rm«i  by  unimpeMhable  evideucej 
a.  to  «.nie  of  the  person,  affertrf  by  hii  rtory  or  with  r-pMt  to  wm.  of  the  facts  .taWd 
by  him.  a.  to  afford  me  good  ground  to  bolier.  that  be  aUo  .peak.  tb.  Uuth  w.th  regard 
to  othe^  pri«.n.«  or  oth.r  fact.,  with  regard  to  which  there  may  b.  no  conflrmat.on  f  Do 
I,  upoa  a»  whole,  fed  oonTi«*d  la  my  con«a.nc  that  hi.  wldew).  U  tro.  and  such  a*  I 
may  lafriy  aet  upon  7  "  * 

In  England,  thie  view  obtained  at  flrat,  that  no  specific  corroboration  need  be 
furnished  as  to  the  accused's  identity."  But  the  opposite  opinion  began  to 
be  taken  at  Nisi  Prius.  some  twenty  years  later,  and  finally  prevailed."  In  the 
r«t<«*  Stak$.  it  also  obtained  general  acceptance  as  applied  to  the  cimmou- 
law  caution;"  and  when  by  statute  the  cautionary  practice  was  in  many 


•  So  ako  :  ISOS,  B.  ».  Deapetd.  M  How.  St. 

»»  180S,  B.  V.  Deapanl,  inpra;  1818,  B.  ». 
Blrfcett  and  Biady,  B.  k  B.  262,  at  a  iCMtlug  of 
the  jad«;  1830,  Tidd't  Trial,  .i»otail  n/fn. 

^  1^  K.  V.  8h«.ban,  Jebb  M  (of  tb.  Iriah 
jndgn.  aix  fiiTored  the  new  riew ;  flre  beliered 
that  any  corrob«atlon  ioBoad) ;  1884,  »•  »• 
Addia,  6  C.  *  P.  888,  Patt-on,  J. ;  B.  ».  WeWh, 
ih.  5»S,  William..  J. ;  1888.  B.  »•  WMk".  JO- 
*  P.  873.  378,  Aldeiwm,  B.  !  IM^  ■•.••/"■ 
W.  8  id.  108.  Lord  Abinger.  C.  B. ;  1888,  B.  ». 
KaW,  2  Law  Cr.  0.  &:  1888.  R.  ..  ^ke. 
g  C.  t  P.  881.  OBmey.  B. ;  18J».  B.  ..  WAatt, 
ib.  788,  FattMoa,  i.  i  1866,  «.  ».  Stubby  7 


Co*  Cr.  48,  1  Dean.  666,  by  three  .iiidgw; 
1800,  M'Clory  ».  Wright,  10  Ir.  C.  L.  514, 6-21. 

It  followed  that,  where  there  were  tmnl 
itftikdamU,  th*  corroboration  niunt  utfect  each 
cue  hi  order  to  make  the  accomplice's  testimony 
anScient  aa  agaiut  him  :  18S6,  K.  o.  .Moores, 
7  C.  4  P.  27^1829,  R.  r.  Wells,  M.  *  M.  326, 
Uttledale,  J. ;  1846,  B.  ».  Jenkins.  1  («  I'r. 
177,  Aldeiwn,  B. ;  1868,  B  b.  8tubl«,  7  ia.«, 
Oeara.  666,  by  three  judgea ;  1878,  Dill  o.  SUte, 
1  Tex.  App.  278,  287  i  1868,  State  e.  I'otter,  « 
Vt.  486, 608.  „         _   .,    ., 

u  Ain. :  1888,  Martin  v.  State,  28  Ala.  d 
(before  the  itatnta) ;  Cat :  WW,  People  v.  Gar- 
uett,  38  GaL  633,  625  (before  the  statute) ;  Oa.; 


87U 


MS080-I074]     CORROBOJUTION  OF  AN  AOCOMPUCi  |  S0B» 

Jun^ictiM.  eiMtod  into  •  n>l«  of  Uw.  thi.  definition  of  the  Mope  of  the  oo^ 
robomure  eridenoe  wm  expe-ly  «td«Kl .»  ThU  elementTuie  r^X 
»ent.  however,  would  not  be  e««nti.l  when  the  wcomplice'.  teetimo^r  Sd 
rot  din«^w  .u  to  the  «o«.ed'e  perticipetion ;  -  y,t  irwould  be  .ufficienf 
w  oorrobwtKH.  u  to  the  ««u«d'.  perticipetion  would  .uffloe  .Ithongh  i.' 
..abject  of  it  WM  not  •  put  of  the  wscomplioe'e  tesUmony  » 


l»74,Clill<to.jj»t.^6»Oiu  106,  nO(W.n»r, 
C  J.,  Jia.) ;  HamiMck  *.  Btau,  lb.  8»7.  408  • 
MiaaintoB  ».  Suto,  lb.  617,  MO;  187S,  RobtrU 
r,  M»t»,  W  U.  lao ;  187a.  Btilrj  ,.  Sui*.  M 
kl.  au,  mmbb  ;  1888,  Erau  •.  BUU,  78  U  861 

r.  P«.i.l^  M  III.  844,  847  ;  /a.  /  1848,  H>y  r. 
8Ut«,  1  ti.  Or.  818,  8»  t  £«. ;  188«,  8UU  * 
lillahan,  47  U.  Aa.  444,  483,  17  80.  tO- 
Mam. ;  1888,  Com.  ».  Bwworth,  13  lick.  8»7' 
m;  1888  Com.  ..  CBrtoB,  13  All.  188;  1888 
Com.  r.  UrmbM,  M  Jlaa.  418,  410!  1873^ 

£^  'i,?'!!?^.'.',"  ":,""•  "'  i  1878,  Com.  ,. 
Sdow,  111  U.  411,  417:  1877,  Coui.  ».  Soott. 
128  id.  MS,.  138  (r««<ii.t<d  to  M  txtmtby 
r^m  r.  Roliw^  <ii/Var  m  boU  17,  <V»«)l 
1878,  lom.  ,  Dmk.,  134  Id.  81,  34 ;  l«7»/Coi 
r.  Holm«,  137  id.  434,  488  (••anon  .  point 
nutantl  to  tin  Imm,  ia  tb*  mbw  tbat  it  tMuU 


>UU  ,.  Thornton.  38  id.  78,  83  (Iwrwy)  j  1871. 

S."."  'nf"""'  "  '•'•  <"  (>«rBUr/)Vu7J 
BUto  ,.  Clwwmt,  88  id.  347  (ob.trK« trick)  i 
1877,  bUto  r.  Onir.  47  id.  884  (l«inrl«Wi  •  igrg 
8t.t.  ».  «U»l«,  48  W.  221  (K^V    mS; 

N^  ifw'-  "•»•'•"/•  "  "•  *»,  880,  7 
481,  488.  10  N  W.  806  aiurdi-r  ;  1883,  Htato 
r.JS^"'  *•  "•  »»7-  '»  1*.  W.  438  (ir»n)- 
1886,  8t.U,  VietM.  67  id.  830.  86  N.  W  141 
»  n'"^  1886.  But.  ..Mik-ll,  70  id.  178 
WinkI,  80  id.  14.  88,  46  N.  W.  888  (!««,,," 
M.  W.  1077(thi»loBBll»tofcii»«ilu.tnit«th« 

•  d»ci.lon  by  th.  SoprraK  Court  upon  m«ttoi! 
Pjowly  for  tbe  tri.1  JudR.  .loat)  j  Ky. :  187» 


to  p«.r.  tb.  ruit  or  th.  d.fc;d.at S) •  Ism!   S .«™fSr.-  " *'•. "•  '1. 'L'""**  "«•»* 

Com.  r.  Him  140  id.  868;  SmTs  K   i  S4 .     Ih.  Ur7-f^^K"!!^''  *»  "*'•"'»''  *"«  ''•'=»  »»»•» 

ilML^A-  '2J»  1«««.8<«««».  W»Ik«r,  M  idl 
»».  109.  »  8.  W.  84i  11  &  W.  1188!  18M, 


Stite  v.  HarUat,  100  Id.  866,  673,  18  8  W 
880;  1«91,  Stattt.  Jaekion,  106  Id.  174,  170 
17  8.  W.  801 ;  A  a  :  1848,  8ut.  ,.  B^wn 
l8troW,.  608,  817}  IPlw.,  1894,  MeNaalley.^ 
8tatf,  6  Wyo.  88.  M  Pae.  834. 

»  The  MatutM  ara  giTcn  ante.  8  3066 : 
«« tpplifd  in  the  folkiwiM  caaM,  bat,  aa  m 
rnliiig  depoida  npoa  tba  avUnca  la  tbo  mm  in 
hanO,  lU  deUili  am  naalaa  for  tba  iranuaa  of 
•  pneedrat :  Aim. :  1867.  Moataoawry*.  SUto 
«  Al..  884.  688 ;  1877.  SmltbVStot^  »  W 
04,  1880.  Maria,  ,.    Stata.  67  id.  M,   M 
L«ni|.kin  V.  SUte,  68  id.  66 1  llariar  ..  8UtW 
yiJ^i  "'  **!i  'P*"*™  ••'  Swnerrille,  J.) : 
'ii*'  "."cSIT'v'-  >«•.  •'  ««L  80,  6  80.  881 

f^'  ^lA?"^-  ''•!  *'••■  IWO,  People  » 
Amei,  38  Cal.  408:  1870,  P«>p|«  ;.  Melrana 

MO ;  1876  People  ».  CloonM^  60a  448 ;  187^ 
P»ple  ..  ThompeoB.  ib.  480  (the  artdnic;  mnrt 
iomure  than  merely  "  raiae a auapieion  ") ;  1888, 
P»oi.ler.  Rolfe,  61  id.  641,  644;  1887,  Peonlo 
••  i""*'  7f  "•  «».  I*  IMc'  886  18l8  p3. 
J.  GraudeU,  76  UL  801   806.  17  Pac  314  ;  isio, 

WW,  Pwjpie  ».  Hoag  Tong,  86  id.  171. 178  94 

78  Pw.  609  ;  Oa. :  lioO,  Cbapmaa  *.  SUta.  US 

pZI.^,,'^  2?  jl^ni^o?)!  1««0,  Stat.  .. 
P«pper,  11  d.  847  («oa>t«ft4t  -BflBer)!  1864. 
SW.  0.  Tullqr.  18  id.  68  (aadlSi) ;  IM, 


—--_-— -B-™  —  v^aui.iwu  ana  mat  th. 
prtaonw  waa  tb.  perpetrator  ") ;  1881.  BowUn*  ' 

•■  Sr-  It  ^-  V^J^'  ^<«'^!r^ 

um.rj  Lt:  u  ^'  <*Pf^''»'J'  "PproTing 
JIUIer  r.  Com. ;  faer^  rape) :  1»01.  Howatd  b 
ton...  no  id.  866,  81  8.  *?.  766  ,  Jt^Zm''. 
8toto  *.  Uwlor,  38  Hinn.  316  334  0  N   w 

'^ZftTZ"^"'  'im  •»^^»  "^"S; 

.  A.,  !r  ff  "*  °'.^  •M"^.  bat  BMd  aot  b.  anffl. 

i^J  f'tiV'  ""^'y.o'  «wi  ••  itandiog  alon.  to 

•  ~»h  jnatifya  ooaWetioa  ")  j  1888,  Stole  e    Bria  SO 

»"in  k  6h.  636.  18  H.  W.  406:   1901    iuto  , 

ISi*  M*  '•  ?"?«''.'"'!f'.^  N.  Y.  14»,  168; 
1884,  PmH.  »  Bytand,  87  id.  126. 181  ;  1887 

?2'J^^'-E?"P'«  ••  *'"»«*•  IW  W-  288,  3W. 
0?!"'«  O'-  »^  M;  1890  Stoto  ,.  Tow..«.nd. 

Hick: 'ii  n  "i^i  ?"  i  ^•.*-  •  "H  «»•«•  '• 

?  .  V  *;  P-  ?**  f"*^  ""'y  "  »"«»  "  to  con. 
2f.*  *Sfi*'"'*L''*>J  J""'  1858,  Bruton", 
f?^  ?J J?;.""^'  »*'  •  "">  Wright  r.  SUto^ 

Ml  ,1876,  Coleman  ».  State,  44  id.  109,  111 
J"^";!;;  8«-^  i^  ll».  188;  1877.  Nouri.  V 
f  M%«o^',«^PP-  *"•  »"'  0"""  »•  Stote. 
1878,  Jonea  ».  State,  ib.  676,  678  ■  Hovfe  i 
S?«^  fb-  «».««;  1880.  Mymr^^to^Tid: 

flS*  IS  S?^  iJf '  "•''•  8««f  »•  Spenee'r,  16  ii 
149.  49  Pm.  803 ;  1899,  8Ut«  r.  (Surtt,  80  uL 
^  ^.^T";,***  (Spencer  c«i  followed)? 
^  1889,  Cox  r.  Com.,  136  Pa.  94,  108. 17  Aa 

••  188^  IbhcU*.  at»t»,  S»  Ak.  184.  141. 
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(«)  In  »  few  Jnriadiotioiii  it  is  oocMtonMlly  Mid  that  the  combontion  nniH 
affect  ionje  maUritU  /act  in  the  acoomplice'e  teetimony."  But  thii  pl.ras* 
■eeme  not  to  mean  more,  in  any  caae,  ihan  that  the  corroboration  muni  Iwvm 
the  effect  of  penuading  to  tniat  the  teetimooy.  To^y  the  place  of  thii 
pbraae  is  Uken  by  tlte  forogoing  i«quireuient  as  to  oorroboiaiiug  tli«  ac 
cuMMl's  participation  or  identity ;"  and  that  Indeed  seems  to  have  been  tl... 
meaning  of  the  original  prupoeera. 

(rf)  The  requirement  of  corroboration  leads  to  many  mlings  as  to  smth- 
ciency,  based  wholly  upon  the  evidence  in  each  case ;  from  these  no  mldi- 
tional  development  of  principle  can  proflubly  be  gathered."    As  rt(M,r>led 


«  Ho.  104  ;  1»74,  Htmnuck  ».  »Uf,  53  Oj. 
ay?,  403 ;  UM,  Bloto  •.  Butt,  M  id.  M4,  M 
H.  K.  J2  (pfool  of  mrptu  dtlkti  doM  not  »«mc«( ; 
1J»7.  MLCrory  ».  »UU,  lOl  Ul.  179,  38  8.  It 
MI  •  1852,  Com.  ».  8«»orv,  10  Cmh.  58fi,  589  J 
187».  Com.  >.  HolBOt.  117  Ma«.  434,  441 ! 
1888,  Com.  ..  CIUM-,  ««."•  »Wj  »»»•"".  *■ 
535  :  1880.  P»p».  ».  DyU,  tl  N.  Y.  678.  680, 

A  iletulinr  do<-trin»  In  Mamaekiuelf  \»  th»t 
it  miiy  ba  erroocoui  to  admit  corroborating  ni- 

t"nt "iu.t.f;rirti:t'-^ui''tf ?«r-y  :r.ii:>.- toTi^^Mn-g  tr.  g^m o,  .i,»  ,„;«; 

iTfully  con*"  witbont  eorrotoratiio [  ISaS.     oa  trUr  or  ll-'inK  «<;-*?>  ^.■'r.'J.'".' *',',!l 


88  N.  W.  IM ;  1878,  lUliow  ».  Com.,  ita  h 
481,  4IS|  1888,  Cox  •.  Com.,  135  i>l.  Ul.  Un. 
17  AU.  aS7 ;  1868,  Bmton  *.  at»t«,  ■i\  Tri. 
887,  848  I  1868,  8UU  •■  Bownrd,  3'i  Vt.  »9U, 
408. 

»  M,^.  I  1888,  Com.  ».  Boiworth,  ti  Pi.lc. 
887,  888,  mmU*  i  1878,  Com.  r.  Holmn.  Vi7 
JUat.  434,  484,  448  (On;,  C.  J.,  ffniinK  to 
tho  oeinloii  in  tiM  prwiMilnil  caw,  wbiih  liikt  m 
thl«  BtnU  HlTiocod  tlw  diatlnotioB :  "  I'likitig 
tb*  «boU  iiMngnph  togolhM',  it  :•  niaiiiii ,.  ilmt 
tb*  phnM  'matarial  to  th(  iatut'   i    um.I  ai 


Com.  ».  Boaworth,  M  Picls.  887;  1882,  Com.  ». 
hrorr,  10  Oath.  685,  688,  «m*/< ;  1888,  Com. 
r.  i,«rr«b«e,  »«  Uum.  418,  416  ;  1878,  Com.  .. 
HoImM,  137  a  434,  441.  445  ("Tho  Oecbion 
in  Com.  ».  Booworth  hu  for  forty  yr»ri  U«n 
trvatMl  M  Mttlini  th«t  if  •Tidsne*  ia  ■dmittad 
for  tha  parpoaa  oTao  far  corroborating  tlio  taati- 
mony  of  an  aocomiille*  at  to  maka  it  lafa  for  th« 
jury  to  eon»iot,  w^'"  :  not  ItgaUy  to  ha  con- 
aldartd  at  corrohc  .  ..i  tliat  aanta,  tha  arfor 
may  be  laritBd  by  .  .  f  aicaptiont "  ;  Morton, 
J.,  dita.).  Tha  affoct  «  that  If  no  aridenca  at 
all  ia  offerad  in  corroboration,  the  jary  may  ron- 
Tict,  but  if  aridenue  it  oHored  tiid  ailmittad,  a 
mla  of  «nfflci«ncy  may  apply  which  will  wmUr 
a  Terdict  of  eonviotion  Ulagal  •,  in  other  wordt. 
a=a,buta  +  os-a.  Aa  a  conaat^oence,  trial 
judgea  than  would  do  batter  to  axolnde  all 
corrobontioB  whateTar,  or  at  leaat  to  omit  aU 
cantioa  on  tha  tubject;  and  »>"'•,•»«»•  ^fJlT 
th«  practice  begun  in  Com.  r.  Wilton  (1880), 
163  Ma»a.  It,  14,  36  H.  E.  1«.  The  M"^" 
tettt  doctrine  it  of  oourae  uuaound,  and  haa  bean 
repuiliated  in   Bruton  t>.  SUte,  31  Tax.  887, 

Under  tha  dalutary  nOe,  the  tnfflciency  of 
the  evidence  at  tHtiifying  tba  definition  of  the 
rule  of  law  U  of  conrte  for  Iks  Jiulg$,  while  iti 
efleet  aa  actually  making  tha  aeeomplice'a  teati- 
mony  trustworthy  it  for  the  jury  :  1878,  Lockett 
».  8Uta,  6J  Ala.  5,  11 ;  1882,  Craft  r.  Com.,  80 
Ky.  848  ;  1808,  Peo|.le  ».  O'Karrall,  N.  Y.  (cited 
ttfimf,  note  2).     Compare  |  2660,  vert. 

»  ThU  it  tai'l  in  tome  of  tha  Engliah  caaea 
qnotol  tuirm,  ami  it  Itid  down  in  the  following 
rulingn:  1865.  State  v.  Scblagal,  18  la.  169 ; 
1880,  SUte  V.  Hennewy,  68  id.  898,  7  N.  W. 
«4,  .  ia»i,  .Stat.,  r.  Allfu,  67  i'l  4-Sl.  4»«,  10 
N.  W.  805  ;  1901,  SUU  r.  Jonea,  116  id.   113, 


tba  guilt  of  tba  derenJant '  "  ;  thun  I'mtiially 
npudlating  the  intimatioD  in  Com.  v.  H<  utt,  123 
id.  333,  881,  888,  that  a  **UaUrial "  \mi  mixht 
ba  aoSoieBt  though  falling  abort  of  a  rait  "  trml- 
inc  to  connect  the  dafendanl  with  tin-  <'riinr  "| ; 
1888,  Com.  a.  Chaae,  147  id.  697, 18  N.  K.  565 
(approTiag  the 'fort-going  remark);  Mo.:  1887, 
SUM  ».  Chyo  Chiagk,  93  Mo.  895,  417.  4  H.  W. 
704,  «mM<;  1890,  BUU  *.  Harkiii*,  KK)  14. 
8«e,  873,  IS  S.  W.  880  i  1900,  Htate  r.  MdjUa, 
169  id.  840,  80  8.  W.  788  (following  Hbite  f. 
Obyo  Cbiagk) ;  Tt*.  i  1876,  Wright  <•.  8t»tp, 
48  Tax.  170,  174,  mmhU;  1878,  Hoyle  t. 
SUU,  4  Tex.  App.  889,  344  ("  It  woiilJ  mm 
no  goad  porpoae,  nor  Und  to  enlighten  the 
jorr,  to  Ull  tnem  that  the  aeconiplici-  iiiuit  b 
oonoboratad  in  bit  tUUmenU  in  any  ■  nuteritl 
matur'"). 

M  At*. :  1881,  Caaay  ».  SUU,  37  Ark.  «7, 
84 :  1889,  Fort  a.  8taU,  63  id.  180,  187.  U 
8.  W.  068  i  1898,  Seott  *.  SUtr,  S3  i<l.  ;)10,  38 
S.  W.  888  ;  1897,  Kant  *.  Sute,  «4  i<l.  W,  41 
8.  W.  849  :  CW.  .•  1896,  IN<n>le  r.  Burk.r,  114 
Cal.  817,  46  '  •<.  601  i  People  ».  Armstnuii  ■■'•: 
670,  48  Pac.  Bll ;  People  r.  Main,  ib.  i:  ii 
Pae.  612  ;  1899,  Fwnia  ».  Compton,  l«i.i  W3, 
66  P»o.  44  i  1899.  PeoiJa  ».  Solomon.  135  ui. 
19,  68  PW.  66 ;  1908,  People  ».  Hoanlnn.l,  138 
id.  888,  71  P»c.  869 ;  Oa. :  1899,  Clwimmn  v. 
BUU,  109  Oa.  157,  84  &  K.  869  (tliglit  fvidmca 
may  tnfflce) ;  1900,  Taylor  a.  Sttte,  110  id.  IM, 
86  a.  E.  161  i  1902,  D«on  v.  8Uta,  ^^«]'i-lf- 
43  8.  E.  S67  ;  /a.  .•  1894,  SUto  r.  Ku«s.n,  90I«. 
498.  494,  68  N.  W.  890  ;  1895,  State  e.  Feuer- 
hakan,  96  W.  299.  66  N.  W.  31*9  (innfruition,  on 
a  charge  of  recelring  atolan  goodt,  not  wiumriK 
eorrobontion  aa  to  dafeniUnt'a  knowlclisii  of  tlw 
atolen  cbararter.  h.-ld  proper) ;  18»8.  8t.t»  .. 
Smith.  106  Id.  701.  !7  N.  W.  4»B  ;  I»0«,  30= 


S7M 


•  S060 


If  10»-$074]     OORROBOBATIOK  OF  AN  ACCX)MPLIC1. 

precwfcnto  of  Sapram*  Courto,  thty  an  men  oMlMa  eh.ir  »,««-j  ^.  i. 

itanuva  Uw.  niaall)    nffloea  and  ia  foUowad.'    NnvLJi...  ^-T  r 
peculiar  to  thia  n.la  of  avidanc  .riTf^^^J-ttla^rr         '  *'*^" ''""'""" 
(a)  In  aunia/  crimaa,  tha  othar  nanon n.n.ii.  tk- 

mam  o  .to,  a  rolnnury  partnar  in  it    Th«,.  in  adultary.  th.  Tha,  ZJ 
majr  well  be  d«m«l  an  «=co«plioa,.  and  .o  alao.  parhapi'in  inlTj^b"!; 

l»17.   Thru  ..  Btet*.  S  Id.  »M,  flOS  ;    U7» 

not  ■fflouBUng  to  dnfan  or  inelinatian  I..M  in      iT^Il     *  ""*,  ™  "'"  t«tlfy  ami  he  et«,mnt«<l 

60  P.r.  «10;   A  /). ,  18»*.  8UU  ,    Phil™!  B     ™vn^il.™1  fT,^^\'*'  ""»"'''  ''U  U,li„,on» 
8.  I).  480.  488,  fit  N.   W:  471;   TswlSto     rT.."?,"o''?i;"!jL'iVj  i  »».««»-".».  8t.t4 


..  CfciiiTtt,  111  id.  eir,  »S  K.  W.  ri7 :  Mmi  ■ 
im.  8uto  «.  o«u«.,  2-j  Mont  M,  uh^ni  \ 

im.  HUM  ».  CUUr,  n  U.  804,  »  PiT  Ml  i 
I90t  8l«U  «,  SteMiMon,  38  IJ.  888,  87  P*c' 
1001  i  Anr. ,  1871,  BUto  ..  Ch.pm.n,  8  MW' 
MO.  ni  1  AT.  r. :  1896,  Ptofrf.  /  SlyW  160 
K.  V.  S4«,  14  N.  E.  B71 !  ^  ft  .•  li»f.  gJi'J  , 
tonJotu,  7  K.  IX  10ft  71  N.  W  9  » •  S-  ) 
1»M,  Suto  ..  Soott,  28  Or.  Ml,  42  PWc    j  (Vri 


8.  I).  480  488,  MN.  w!  471;  18W,  Mu, 
».  Uran,  13  Id.  288,  81  N.  WT  284  ■  fc'oM  • 
WOI.  8>.U  ..  Hum,  K  W«h.  41.     BfilRk' 

«  Id  th.  Mlowlng  mnAy  <rt,^  ,h,  „j. 
.pphfjl  .ccBjdlng  to  th.  t**U  of  th.  MibitantiT. 

^uriilM;    *p«tMon   at    t.rl».«ght);     1889, 


«  W.  U9,  128,  mmhU  («».)•  .„d  conrS 
Prfor  .cqulttol  o.  th/ «J  chant.  d«„J{ 
•how  him  not  in  w^mDlIc:  \%w,  p3,  , 
CrmpiB,  121  C«l.  884.  b/Vm.  1082.      ^ 

CkHDpiin  th«  mlinn  eitwl  anU.  M  940  g«7 
(ImilMohmrDt  or.D  •ccomnllM).    Comw"' .!» 

.ooompli...  n,r«ly  by  ,««'n  of  hU  ^^i^U" 
fcM«l  turiritud.  («.(.,  i  626)  or  by  rp,«n  "f 
hi.  bring  Imlictrt  for  tl..  ..m.  olfencT %»to 


B».  ,.  8Ut.,  87  id.  469  (tettin,  «t  mZl  «m.;.  ?  '*»•.»««-»-«):  by  thoM  rtil«,  bowryitjn. 

ft««  j.il) !  1684,  Melton  ..  »tet,,  48  Ark^?*  S™  ^"^  n««M,y  to  deBn.  tb« 

17  (n.ard»r)jl886.C»,roJlr8t;t.,48ld  Sw'  lisoi   a».t.      ii    j 

MS  (murder) ;  1886,  NIlUu  ,.  stito    60  W.  BO  V  W  Vm^}?  "•««•■«•"«>».  W  l«.  161,  166. 

m,  628  8  8.  W.  834  (r«cu.  of  pri^,;,)  M  bl  m/  ^'  «  »"iT> '  ""•  8'«»«'  »•  ••>" 

tor  U  not  .n «Mompl|«i :  ]889,  Stat. ..'SulnlM  ^  iSa    a,  ?  "*•  ^".r*"-  '"•  '""«'•   tW 

40  Minn.  8«,  87.  41  N.  W   299  Tt.kln»  »^;  f^.J*^*-    ^^^  »•   C"»>y,    61   Vt.   298.  296 

.o-ith.,.-l,l  iridiaeafih.  ;J!!?r  lot"":?  :::r':  l'±L':d^ '*?•'"»"'  t  t^"  i"^'««?-"  lo"?' 


to  withliolrl  erideaoa ;  th.  payor  not  an  aee^- 
Pl.c») ;  1,S»8  Btata  a.  DutSjn.  78  kL  m^i 
«•  W.  1127  (dtimmUaff  a  briba;  tha  pamn 

Crr  28  Or.  889.  42  Pao.  216  (bribery) ;  mtn. 

So  alw  for  mbonatioit  of  perjury:  1908. 

*».  1869.  People  ,.  Erana,  40  N.  Y.  1,  6  (par- 
jorwl  person  u  an  aocomptice).  ^"^ 

J°n':r,:?,;r?8«"H^.'l;r,S 

mJ.^'fSo^J/^.""'^"*^^-^ 
A;»,»/prf«v«/  1^  oTaoar..  an  aeeompliea 

1^  260.  263 ;  Williama  a.  Bute.  lb.  392,  MB  ; 

W9.  Ima  r.  SttM,  I  Twu  A^p.  aoi/  808  ; 


9706 


12066?  HwnpiW™   •Utnto  dud   anU,' 

1901    Solomon  ..8taU.  US  id.  103,  38  8.  E, 
332  (for  one  who  "  kno-rlnalr  and  w  Ifiillv  mn. 

li^-f£*  Of  not  acti^jtander  fore  or  frauds 
1890,  aUte  V.  Jarria,  18  Or.  360.  364  SO  M  isiT 

^Konhna,  10,'    la.  720,  73  N.   W.  8i3:  1804. 
1902, 8eh«»rts  r.  State,  -  Xcbr.   _,  gt  S.  W 


It  '   II  •11 
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li 
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quIntitative  bules. 


[Chap.  LXIX 


m 


ui: 


the  womMi  it  not  tn  teoomplioe  in  iape,«  »pe  under  ege*  •eduction."  or 
ebortion;'  nor  the  puticipent  in  sodomy.* 

(ft)  The  case  of  »  pr^endtd  eon/edtraU.  who  as  detecUve,  epy.  or  decoy, 
aasociatea  with  the  wrongdoeit  in  order  to  obtain  evidence,  ia  distinct  from 
that  of  an  accomplice,  although  the  distinction  may  sometimes  be  difficult  of 
application : 

1848,  Maule,  J.,  In  R.  t.  UtMinM,  7  Steto  Tr.  ».  •.  1110,  8  Oox  Cr.  7M:  «  An  aeeom. 
p»M  U  a  ~«on  who  hw  ooncnrtwd  in  the  oommfaskHi  of  m  otonoe.  .  .  .  [But  .nch  are 
Stownt  from]  .ptas  that  to.  i»»on.  who  ti^.  D..u.r»  »«  ^  •^1.  to  gh«  to  the  author,- 
am  informatioii  m>„U>  prevent  thoee  who  are  dtopoeed  to  bmk  out  from  effecting  U.e.r 
porpoee  .  In  the  esM  of  an  aocompllce,  he  aoknowledgee  himelt  to  be  a  cnmiual,  m 
tiie^  of  theee  men,  they  Jo  not  aeknowJedge  anythtog  of  the  kind." 

The  Une  should  perhaps  he  drawn  in  this  way :  When  the  witness  has  made 
himself  an  agent  for  the  prosecution  before  associating  with  the  wrongdoers 
or  before  the  actual  perpetration  of  the  offence,  he  is  not  an  accomplice  ,  but 
he  may  be,  if  he  extends  no  aid  to  the  prosecution  until  after  the  offence  is 
committed.  A  mere  detective  or  decoy  is  therefore  not  an  accomplice ;»  nor 
an  original  confederate  who  betriys  before  the  crime's  committal  ;>»  yet  an 
accessory  after  the  fact  would  be."  if  he  had  before  betrayal  rendered  himself 

liable  as  such.  v     •     , 

(e)  The  burden  of  proving  the  witness  to  be  an  accomplice  w  of  course 
upon  the  party  alleging  it  for  the  purpose  of  invoking  the  rule,  namely,  upon 
the  defendant  Whether  the  witness  is  in  truth  an  accomplice  is  left  to  the 
jury  to  determine,  and  if  they  conclude  him  to  be  such,  then  and  then  only 

ueompliee) ;  18<«.  FMpU  v.  Ftrrell,  SO  Cd. 
n«  (ooimtmWttBg) ;  1874,  People  v.  Barric,  M 
id.  a4a.  S44  (laieny) ;  1878,  Sute  v.  McKeui, 
M  U.  848  (nriTste  datactiTe ;  R.  v.  Despnl 
folknrad) ;  18W,  8UU  ».  Brownlee,  84  la  47S, 
47«,  81  N.  W.  as  (raalidoai  threat  to  kill); 
1868,  Com.  ».  DowBiBft  4  Oimy  89  (one  par- 
»l..^«ir  of  Uqnor  to  obtun  eyidence) ;  1887, 
l^r».  Beden.  87  Minn.  312,  34  N.  W.  24 
(liBibr) ;  IMl,  But*  v.  Doogliu,  26  Nev.  IM, 
W  FM.  803  (depaty-iheriff,  held  not  an  aeeom- 
pUee  OB  the  facta) ;  1877,  Campbell  v.  Com,, 
MP*.  187,  197  (dftaetire  becoming  a  confedw 
ate  in  the  MoIIt  Manire  eoDfislenicy  of  ctinw). 
Oompue  thi  aa£  eitad  jMel,  I  2066  (detec- 

**'••  W^X^.TSiwiatar.  167  Pa.  13,  ".2? 
AtL  888  (ounradamte  betraying  his  coniponiom 
and  Koing  on  with  the  crime,  not  an  aeconi- 
plioak 

»»  1878,  Btata  ».  Hayden,  45  I«.  U.  1% 
mmtU:  1878,  MUlar  ».  Com.,  78  Ky.  15,  2i 
"Xidi/r  1878,  8«.  ..  Odell  8  Or.  30  M 
Omlm  t  \m.  Mo? alb  ».  State,  66  Ark.  16, 48 
8.  W.  49S  (OB*  who  manly  conceoU  the  cnnn 
oet  of  Utaf,  not  an  aoeomplice)  j  188<.  If"^ 
V.  State,  73  Oa.  648-,  1888,  A len  r.  State.  74 
id.  788,  771 ;  1888,  Btata  ».  UmWf,  US  «<>• 
483,  481,  33  S.  w'.  878.  The  rale  doe.  nj. 
anSy  to  an  aoaompUea  *•  <ri*^,'J.""'  io. 
l^la  ..  Btambaig,  lU  Cal.  8,  43  Pac.  108. 


•  1808.  TrimU*  ».  Tair.,  —  Arii.  —  ,  71 
PkA.  MS* 

•  18M.  BapobUc  ».  ?»"«««.  JO  ¥*7iJ'^h 
608 :  1908,  State  •■  Pare*,  37  Mont.  868,  71 
Sl'lSfTlW.  State  r.  HUtorft  M  Ut^  ^J, 
81  Pac  316 ;  1908,  Strta  ».  Bollar.  80  Waah. 

"^  ISMTlMto  ..  State,  103  Ofc  6H  81  8. 1. 
»a ;  1908,  a*tan*7«r ».  Fatenon,  —  N*br.  — , 
»4il.W.974(b**tardy).  ^  _^_ 

Bat,  by  th*  itadiia  cited  in  the  next  ■*etioa, 
oomboctOoo  to  required  in  theaa  tiro,."?*  " 
en  indepandant  rab,  intapaetiT*  of  tba  tbamy 

•'rS^'sSte  *.  Smith,  99  U.  38,  68  H.  W. 
438;  1888,  Pao*)toa  ».  Com.,  87  Ky.  487,  489, 
8  8.  W.  609.  810 ;  1868,  Com.  ».  Wood,  11 
Qny  86,  98 :  1874,  Com.  ».  Boniton.  118  lUt*. 
s!u ;  ms,  6om.  •!  Diak*.  134  U.  81,  34 ;  1876, 
Stat*  «.  OwMi*,  33  Minn.  388,  344 ;  1877,  State 
».  Hyer,  89  ».  J.  U  698,  801  i  1884,  Dnnn  ». 
Paopla,  39  N.  Y.  628,  687 ;  1886,  Peopl*  ». 
Vedder,  98  id.  880;  ^  ^  ^  ^^    ,^, 

•  1888,  B.  •.  J*llym.n,  8  tt  *  P.  W4 ;  1901. 
K.lly  ».  P*opU,  193  111.  119,  81  N.  B.  426 
(Slim*  agiinit  nator* ;  conohomtion  of  th*  boy- 
Tietim  h*ld  not  n*e*«Mn).  „    _    .„ 

•  1808.  B.  V.  Deeptrd,  28  How.  St  Tr.  848, 
489:  1848,  B.  ».  Dowling,  S^Cox  Cr.  609,  616 
(•<  It  h*  only  knt  himaelf  to  th*  lehMB*  for  th* 
porpote  of  conTtoting  th*  guilty,"  h*  w**  not  an 
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'"^*^\*f'^^}^-^}^  V^"  "quiring  coTToboratMm."  If  they  an  in  donbt 
ml  u«lj  to  dec.de.  the  rule  is  not  to  be  applied;"  but  L/ n^  only  W 
Iwve  by  the  pnponderanoe  of  evideno&M     ""      '  "  "'  *"*"  ^^7  w- 

^T^      >«««tai^»«»ta*  Md  th.  Uk*    At  common  law  the  teati- 

r^K    rf'U"^"*^  "  "j""^  P«~°'  ^  «»•  trial  of  offers  LS; 
the  chaaUty  of  women,  waa  alone  aufflcient  evidence  to  .upportT^vS' 
neither  a  «»ond  witneaa  nor  corroborating  circumstance,  were  ne^  :^  * 
1880,  BaU,  L.  C.  J.,  Plea,  of  the  Crown,  I,  888,  AM-  « The  »«*,  «^.k^ 

that  it  u  «>  aocMatten  euUrto  bTa^Jd  hJT^ 'i^  "l"^  *"  «men,ber«l 
drfended  by  the  party  «c«Md,  thTnT^'eo  loSJt^  •"  ^~^'''  '»'»  '-'^•'-  '^  »« 
1876,  BrictM,  C.  J.,  in  iW«,  r.  5teto,  62  Ala.  8M,  808:  "No  principle  of  law  forbid. 

*'V'  ^Ji^i  "^  •  !»««.  Keith  V.  Stat*. 

18»7.  Ferguon  ».  Moorp,  88  TenD.  842, 8»  8.  W. 

iiiA^'Z?".  •"?.,••'•  ">«»•'''»  to  •»  abortioii) ; 
IJW^  Strt.  ».  Seller,  108  Wik  848,  SS  N.  W 


M  1880,  Wk  V.  State,  88  Ark.  117.  118  • 
187^  People  ..  Curlee.  68  CJ.  804,  607  (pro." 
Tided  "there  it  uiy  eTiden«>,  bowerer  ilifhlL 
ttndiag  to  prove  hit  oompiieitT") ;  1888.  Bern, 
^rf.'- State,  76  (k.  818.  81> ;  18«4!8tS" 
HcKinzie,  18  It.  678 ;  1886.  Stite  «.  SchLuel 
1»  id.  1«»;  1871.  Cin.  VHuJt.  ilO  liSi 

2a.  9  N.  W.  8»8 1  1884,  People  p.  iooAJuA 

?  \li  lis  ^^^^'  B«tfo»  Stataf7  -te: 
App  «M.  «8».    Omlra .-  1896,  State  ».  C^hhu, 

4wul«  wlMther  he  it  an  MmmpSiee  ■  hen^ 
ppiBioM  diflmd,  ud  the  eflbot  of  th^  dedeioa 
t^  "='?"):  18W,  State  p.  C«r,  28  ST^ 

so  corrobomtion  1.  eAred  ud  the  OTidSnce  of 
ewplicty  b  nndiipated).  Of  eoane  the  proe^ 
cation  may  ban  coooMled  the  witneee  tolbe  en 
•wmplice:  18M,  Com. »  Deemood,  6 Oimy  80 : 

mm  hypotbetied  unaMBt  ie  not  u  admia- 

IMS,  ChUdreaa  «.  State,  88  Id.  77.  8e,  6  So. 

^J»  1897,  State  ..  Smith,  lot  la.  668. 7S  V.  W. 

>  ^mwrf;  (1)  Sap,.  1875,  Boddie  •.  State, 
U^n'' «'^,^?r!,'»*W?.  Bamett  ..  Stete.  83 

BUte,  88  Fla.  166.  12  So.  171 :   1884  Statu  > 
G-welly, W Min^48».  48i. 69 V  ~47» .^Wm! 
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^«Jfter).   (8)  Ai*,rrf«7lM^"8Sto„.  NicM^^ 

88^;  IWl,  State  •.  Uearea  60  a  C.  627,  80  S.  E. 

8  lia.  708,   68  Ac.  180  (lonviction  may  bi 
upon  tlie_  uncorroborated  tntimony  of  the 

SS!!^fc^  ^}  l"'^  T*"*"  '■"  eJ-neter  i« 
Bnimpeaebed  and  where  the  cinnmitaoeea  "are 

nSSfn^frS"""''"  "^  thf  etatemento  of  the 
S^.^{  T.!fl"o^  ""*»  "I'lpWo  nttenuce 
ST/  S?"'/..""'  *'•'•  ••  Pit™*,  107  Mo. 
wL'?**  V'v"  8-  W-  «««  (edopting  the 
Nehjaaka  rale ;  bnt  renndiatod  «4i  «,«S) ;  1888. 
lUtbewa  p.  State.  18  kebr.  880,  887;  27  N.  W 
H4  (Where  the  defendanfa  teetimony  "  expreealy 
dj«iee  A,t  of  the  proe«,atrix.  ,h*  must  te  cor- 
reborated  to  authome  a  conricJon"):  1887. 
/^tfj.""'..**"-  "»•  ««».  86  N.  W.  1»5 
-KT  ^  """ngi  oyertum  the  following,  in 
which  onginally  it  had  been  held  that  corroton^ 
tion  waa  not  eeeenUal :  1877.  QarriM>n  *  Pmi^ 

»  v."  ?;-^-  **'  i  ^"♦'  Hammond  r.  State.  89 

?IS?*S"'  ••  to  the  criminal  act  direcdy) ; 
}!2?'  £■■"  ••  ^*»>  "  "•  W7.  79  K.  W.  719 
1W8.  0  Boyle  r.  State,  100  Wia.  298,  76  N.  W 
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[Chap.  LXIX 


A  eoBTiotioB  on  kw  aneorrobwrnM  tMUmony,  thoogh  abe  ii  wantini  in  ehartity,  if  the 
Jury  an  satiifted  of  ita  truth.  Har  tattimony  ihoald  ba  eaotkHialy  aeraUniiad,  ami  Court 
and  iurj  ahoold  diligently  gnaid  thamaatvaa  from  tha  aniine  iufloauoa  of  the  sympathy 
in  ha*  behalf  whieh  tha  aoeuaatiMi  ia  apt  to  enlta.  If  aha  did  not  eonoeal  but  imme- 
diately diaeorered  Um  olfanea,  and  the  offender  la  known  to  her ;  if  tha  pUee  of  itii  com- 
miiaion  waa  audi  tliat  if  aha  made  ontery  it  woaM  not  probably  be  heard  and  bring  her 
aaaiatapoe  and  dafenee,  —  theae  and'  other  eironmatanoea  ahonld  be  oonaidered  by  '.lie 
jury.  Tha  manner  in  whioh  aha  teatiflaa,  tha  oondatanoy  of  her  teatimony,  ahonld  also  Ik 
earefnlly  oonaidered.  If,  riewed  fairly  and  earefnlly,  the  jury  are  Mtiafied  of  the  truth 
of  her  eTidenoe,  it  needa  no  oorroboration  from  other  witneaaea  to  an^iort  a  eooTiction." 

Upon  principle,  this  nsult  wu  merely  an  instance  of  the  general  absence  in 
our  law  of  rules  requiring  a  specified  number  of  witnesses.  As  to  policy,  it 
seems  to  be  sufficientlj  justified.  In  the  first  place,  applying  the  canon  al- 
ready suggested  in  dealing  with  the  treason-rule  {ante,  §  2037),  the  first  con- 
dition justifying  a  rule  of  number  does  perhaps  exist,  namely,  the  frequency 
of  false  accusations  of  the  class  in  question ;  but  the  second  does  not  exist, 
namely,  the  relatively  small  disadvantage  that  would  ensue  in  case  a  guilty 
man  escaped  through  the  lack  of  the  required  number  of  witnesses,  for  in 
none  of  these  offences  can  such  a  View  be  taken  of  the  consequences  of  letting 
such  offences  go  unpunished.  Furthermore,  a  mle  of  law  requiring  corrobo- 
ration has  probably  little  actual  influence  upon  the  juror's  minds  over  and 
above  that  ordinary  caution  and  suspicion  which  would  naturally  suggest 
itself  for  such  charges ;  and  the  rule  thus  tends  to  become  in  practice  merely 
a  means  of  securing  from  the  trial  judge  the  utterance  of  a  form  of  words 
which  may  chance  to  be  erroneous  and  to  lay  the  foundaticm  for  a  new  trial 
Finally,  the  purpose  d  the  rule  is  already  completely  attained  by  the  judge's 
power  to  set  uide  a  verdict  upon  insufiBcient  evidence,  and  under  this  power 
verdicts  are  constantly  set  aside,  in  jurisdictions  having  no  statutory  mle, 
upon  the  same  evidence  which  in  other  jurisdictions  would  be  insufficient 
under  the  statutory  rule  requiring  corroboration. 

Nevertheless,  in  many  jurisdictions,  a  statute,  baaed  on  a  plausible  but 
questionable  purpose  of  protecting  against  false  aoonsations,  has  introduced  a 
rule  requiring  oorroboration.  This  rule  is  made  applicable,  in  some  jurisdic- 
tions, to  rape  only;  in  others,  to  seduction  under  promise  of  marriage;  in 
others,  to  bastardy ;  in  others,  to  abortion ;  and  in  others,  to  two  or  more  such 
offences  having  in  common  the  feature  that  an  alleged  injured  woman  is 
likely  to  be  the  principal  witness.* 


•  With  th«  ttntntM  are  plaeed,  in  thi*  note, 
tha  mlioKt  which  merely  apply  tiie  itatntory 
rale  to  toe  facte  of  a  giren  oaae,  or  deSiM  the 
ecope  of  the  etatute  ;  rolinKS  drfaing  or  apply- 
ing some  general  cahon  of  eorrobonmMi  (except 
for  the  Kngliib  itatatae)  are  placed  in  the  next 
aectkm ;  for  statntea  apjdicaUn  merely  to  Ml- 
tbrm  (is  ell  Crimea),  aee  ft^  %  MM. 

Bkolamd  :  (1)  itope  WMiar  m;  1886,  St.  48 
*  4»  Viet  e.  «»,  H  3-4  (oa  ■  charge  of  caraally 
knowing  a  girt  under  tha  age  of  oonaent.  tha 
teetimony  of  the  girl  or  "any  other  child  of 
tandar  yaaia"  baiog  made  admiaiible  without 


oath,  on  certain  ooaditiona,  neTertheleu  no  con- 
Tiotion  can  be  had  on  aaeh  teatimony  unlen  it  ia 
"oonoboiatad  by  aome  other  material  eriilenct 
in  anpport  thanof  imidicating  the  accoaetl ") ; 
i£Mu:  18S4.  6t  4  *  S  W.  IV,  c.  7«, 
a  (ao  order  of  Illation  ahall  be  nude  "  iin- 
I  un  evidrace  of  tha  mother  of  such  Iwttrl 
ditld  ahall  ba  eorrobontad  in  aome  material  par- 
tioakr  hy  other  teatimony  ") ;  1839,  li.  v.  Bead, 
»  A.  *  K.  <19  (atatnte  applie<l) ;  1841,  St.  7  k 
8  Vict.  c.  101,  I  8  (aimihr  refinin-racnt) :  1860, 
Hodgea  *.  Bennett,  6  H.  fc  N.  S2.i  ()t»tiit« 
appiiad) ;  1873,  St.  IS  *  8«  VieU  c  «i,  f  t  (a 


ui  auj 

(S)  £ 
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o,  \^^^I^  f  u*'°!r*r.**~  ■***••*    The  further  definition 
of  the  term  "oorrobopttoon.-  by  detailed  rplee  of  Uw.  i.  unwise  ud  nnprao- 


(onokoratMt  in  mm  auterUl  urtieiUar  br 
•tber  rrtdniM  tn  th*  MtUutioii  of  tb*  lud 
iutioai  ')  i  IS7S,  B.  *.  Armitaga,  L.  K  7  Q.  R 
V*.  (y^  *^  itatateth*  mother-.  MimoDT 
i.  indJnmUa;  b«r  dwth  daw  not  alter  tl^ 
nle) ;  W»mek^mmrriafi.pnmim:  1S<», St. 
W  *  M  Vfat.  e.  68,  I  S^pUiBtW;  in  Vn 
•enoD  for  bmeb  of   nMiTiue.piDoiii«,  U  to 


ta^mon^  of  the  fenMle  nnmpported  by  other 

proewsnttoM  for  Kductioii,  ud  (or  entieins  e 

mnit  be  eorrobonted  to  the  astnot  reaninul  u 

oormboreted  by  mhbo  other^terSTeTideoJ. S     ^e^SSTt  JXk'T*."?'  <'", P^^'Won.  for  «^ 

"WJ»n>dpe«M."  U  littafflcient.  "unlea.  .he 


(opport  of  wb  promUe");  1878,  Hickey  •. 
CunpioB.  «  Ir.  Ben.  0.  L.  657  (eorrobontioii 
bdd  .aOdeiit);  IttYt,  Willoox  ..  Oottfrey,  M 
h  I  "•  i  ??  (»?»'»>'.  B.  :  "The  pi^miM 
ItHlf  miut  be  eontrmcd,  end  not  meiriy  the 
tut  thet  the  uwtiM  ware  keruing  oomnuiy  i " 
d«feB.laut-i  hilar,  to  t«tify.  held  aiflkSent 
eombomtioB) ;  1877,  BcenU  •.  Stem.  L.  E 
I  C.  P.  D.  Mt,  371  ("the  eombomtfam  need 


ilrrr?*?*.  •?  "^"^  •rtd.nce  tending  to 
connect  the  defendant  with  the  oomniiHion  ^ 

delilemaat ;  no  conviction  U  to  be  had  "  i^leM 

j^A  »y  OMW  eraence  tending  to  connect  the 

if  tEe  .Tidenn    aapport.  the    promta:  it  ii     iSw^Sl!.     ""••'^««  '•;  «•  '*•  *1  N.  W. 

iae,  whan  ebamd  in  convenation,  held  auO-     /-- .1  w  im°  S^'^  "i  "*:  *'^  *J  ?•  ^' 
eiMit) ;  18»1,  Wiadeaann  v.  Walpole,  1  Q.  a 

H*J:?^.*'  •PP""') !  «)  O-^-  188^  St 
f«  «  fiS  Vict,  c  4*.  i  8  (rimilar  to  St.  188S,  br 
aStnce.  or  croeltr  to  children). 

8Ll88S)i  CrinLt!DdeI8m •8S(ri[neander«£ 
and  indecent  aaudt,  like  Eng.  St  1886) ;  BTO. 


St.  180^  c  9. 1 8 Jin  bnach  of  ptwDin  if  mar- 
rug^  the  nlaintira  taatimony  moat  be  "cor- 
nbetatad  by  tomt  other  material  eyidence  in 

•titat.  appthd)  i  Ifm^.  Coniol.  St  Uti^n.     i^J^~^°:  I'^A^P^  (■Unction. ;  '< 
1  4  Uka  Ont  Bey.  St  1897,  e.  7871  «)• 

lM(Doimnioj  ^.tntoapplied);  Out  Bey.  St 
18»7,  b  78,  I  •  (in  bnach  of  promin  of  mar- 
"T;  •?•  P"***"  •»  «>nipatent ;  bat  no  plain- 
thall  rMoyaronlaaa  "hi.  or  bar  taattmoay  i. 


comboiaM  by  eone  other  material  eyidence  in 
inpportof  the  pnaniaa''      '    " 


^^\l?/'  S*«'«l"K,;5.nri08  id.'  Tab,"' 

CTlme  uongfa  chargrd  m  ince(    «aa  aln  raiie)  • 
X-j..  Oen.  St  1897.  c.  100.  <  8«  (SdS 

tte  woman  alone  dull  not  be  anfficient  eyidnica 

1888.*^^  tT^»L2iJ^*  ^^  «•»•  ^^ 
"MjMt  86,  I  8  (in  praoaedinga  founded  on 

adaltary  or  fw  breach  of  marri^So-promi.^  no 

reeoyeiy  «a  be  bad  on  the  "teetimony  of  the 

)  f 

ir^.S"?^'^  fc^Wu^Tilo^^hW^ 
BO  aooeiant  to  warrant  a  conyiition ") :  JTo 
Bey.  St  1899.  i  Sdsi  (in  triaU  for  JnctioS 
nnder  marriage-iinmiM,  "the  eridence  of  the 
womui  aa  to  niob  promin  mart  be  corroborated 
to  the  aama  extent  reauired  of  the  principal 


W.  Hi  (by  atatnto,  the  comb- 


V  .  ,;i.C--r-^"''  ^-  ■*  '•  8t  1889, 
a. «.  1 7  (like  Inf.  St.  18<9). 

UianD  BrATH :  Jim.  Coda  1897,  I  6608 
(bo  eonriotion  (or  aedaetion  ia  to  be  had  "on 
th.  nncombacated  taatimony  of  the  woman  ")  • 
AlaOa  0.  C.  P.  1900,  |  166  (like  Or.  Annot 
C  ISDi,  I  1878);  CW.' P.  0.  U7^  fUK 
(irrMMntiou.  for  nbortioR  or  for  entioci^t  of 
rtute  femde  (or  porpoaa  of  proatitation  j  the 
womua  tartimony  not  aaflMant  "  nnlem  die  i. 
wmbonted  br  other  eyidenee  ") :  1897.  Ptople 
».  Vtdr,  118  CO.  878,  60  Pac  841  tma^Sl     a'aSTrtv."  "■"•"?="'"/  i  ^w-  ««>.  Bt  1886, 

«tion  not  mSSUlrrai..  ^JL^'sWafmL     ^ii'lI^.S!.^.''!!?^..'''  matHyPap^ment  of 
f  18JS  (no  oonyietion  for  aadactiaa  b  to  be  had 
-;!LS!.*??Ty  "L?^  *™^  •"'"x*^  nn- 

1M7. 1  7849  (abortion  and  enticing  for  pitiati- 
^opn;  no  ranyietion  ia  to  be  haf  "npoii  the 
•Mtimony  of  the  woaM  apoa  wham  or  with 


488.  4S6.  4  a ,.,  ....„^   .„„  ^„^ 

?Sif  "b?^  *~4\"'iy'^'p»MSe  to°m.ri7)°i 

?«^?*i,''*'>  *'•*•  »•  Marahall.  187  ; , 
JS'  !S  1  ^-  •»  '  ^^'  »«•*•  ••  »«»i.  "1  id. 
?!?!•  '^f-  ^-  '""  ;  ifo"*.  P.  C.  IW^  f  a086 

if?*.  L'***  (<»•  trial  ftir  taking  a  woman 
withintant  to  marry  forcibly  or  to  detlle.  "and 
21  ?*!"??■•  i"  '"•  PnT»to  of  proatitntion," 
the  (undea  eridence.  "nnaapported  by  othir 
V^t^i  ^  inaaftcient] ;  Ai.'oen,  Bt  1886, 


y«.iii.— 81 


nw 


the  mother  and  any  peraon  whoae  lejationa  haye 
Jjen  aaffi^tly  intimate  with  her  to  warrant 
the  conoIndoB.  It  may  aln  he  eataUiahed  by 
the  eonfeadon  or  admiaion  of  the  father,  when 
not  denied  by  the  mother;"  and  otherwiae. 
■oooiding  to  the  trial  Court'.  diMretion) ;  W.  J. 
Om.  Bt  1898,  Crime*  |  104  (intorcoi^  ,i;d 
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[Chap.  LXIX 


tioaL  Wbathnr  than  exi*U  raoh  oorrobontive  evidence  onght  to  be  a  ques- 
tion tor  the  determination  of  the  trial  judge  upon  the  cirounutances  o{  each 
case ;  and  a  iew  Goorta  oocaaionally  incline  to  anch  a  doctrine.*  So  far  as 
further  definUiona  have  been  .attempted,  they  are  of  two  general  types  sim- 
ilar to  those  already  noted  for  the  accomplice^ule  (ante,  {  2059).  By  some 
Courts  it  is  said  that  the  corroboration  must  be  upon  some  or  sll  matei-ial 
facts.'  By  others,  and  sometimes  by  express  statutory  definition,  the  corrob- 
oration is  requited  to  consist  of  facts  tending  to  amntet  tht  drftndant  with 

I  5S61  (ndaetioil  of  fenala  pUMnge'r  by  officer 
or  enw ;  "bo  eonrietioii  duU  be  had  on  the 
tMtiaMDV  of  the  finmb  Hdao(d,  vitbniu  otlier 
•Tidcoot^') ;  Ulak  Bar.  St  I8»8,  |  4!)M  aike 
Ckl.  P.  a  I  1108);  To.  Cod*  1890,  {  3t>79  (no 
ooBTietiOD  ihall  b*  had  for  Mdnction  or  for 
•bdoethm  for  d*U«m«it  or  mrru^,  "on  the 
tntimoay  of  tho  bait)*  nduced,  abilurtnl,  or 
dotiiMd,  niMapwrtid  by  other  evideuee ") ; 
1S89,  HMumfliielt  v.  Com.,  86  Va.  702,  8  S.  E. 
•88  (itetat*  tp^ied) :  m$.  SUU.  1898,  {  4581 
(no  ooDTistioo  w  to  n  had  for  aeductiun  "os 
tho  tattimoDy  of  tho  femala  irdaced,  un»iip- 
portMl  by  other  ciMmmo");  Wyo.  R<t.  St. 
1887,  I  SWS  (ia  tiUt  for  wdaotion  and  for 
taUng  with  Intant  to  foroa  lavriasis  or  defile- 
ment, "oo  coDTiotioQ  ihall  ba  bad  on  theevi- 
dmea  of  the  femala  oOandad  agaiut,  unsupported 
by  othar  eridenca  ")• 

For  the  doctrine  about  toMtancy  of  aecuMtim 
jM  (fWMii  by  tha  aomplainant  in  battardy,  we 
mtU,  I  1141. 

^  188S,  Oonniat^UNB  *.  State,  7S  Ala.  91,  a 
("  WboMVar  th«e  ia  any  arUeucr,  no  nuttn 
how  alight,  ia  anppoit  of  any  material  subject  of 
iaqoinr,  ita  aoBoaney  eaa  oarer  become  a  quee- 
tioa  for  th*  Court ") ;  1896,-  Hilk  r.  Com.,  93  Vt. 
816,  21  B.  ■.  868  ("  It  ia  anfficient  here  to  u; 
that  it  moat  b*  ariaanea  which  does  not  emanate 
from  the  mouth  of  th*  aadcced  female ;  that  it 
moat  not  reat  wholly  apon  her  credibility,  hot 
nmat  be  anoh  arideiio*  aa  adtia  to,  stteugtheni, 
aooBnm,  and  corroborataa  her  testimony  ").  Of 
eoana,  if  it  i*  lagallT  aailoient,  the  jury  hare 
atiU  to  My  whether  it  ooDrincas  them :  1878, 
Stat.  ».  Bell,  49  la.  440,  448. 

■  188S,  CnnBiagham  •.  StaU,  73  Ala.  SI,  U 
(moat  be  merely  *~of  aoma  matter  material  to 
tha  goilt  of  the  aeeoaad,"  and  ita  eSect  mnat  lie 
toaoBVinaetbeJnryofUiewitneaa' truth);  1883, 
WileoB  •.  State,  ib.  637,  684  (CunniuKham  case 
approved ;  BriekeU,  C  J.,  diaa.,  holding  that 
thoerideBoe  ahonld  "extend  to  every  material 
fMt,"  and  aboaU  "tend  to  connect  the  defend- 
ant with  the  eommiarion  of  the  offense  ") ;  1888, 
Cacle  *.  State,  87  id.  »8, 97, «  So.  300  (running- 
ham  eeae  followed) ;  1890,  Cooper  r.  State,  M 
id.  641,  8  So.  811  (mme) ;  1898,  Sather  v.  State, 
118  id.  88,  M  Bo.  4S ;  1880,  Sute  v.  Tinimeni, 
4  MiBB.  896,  8n("npoB  erery  mnterial  point 
nnniamrr  to  tha  peniMman  of  the  offence " ) ,  1 893, 
State  *.  BraaateM,  81  Mo.  161, 169 ;  1835,  State 
*.  Patteraon,  88  Id.  88,  99,  99 ;  1901,  Harrey 
*.  Terr..  11  Okl.  186,  «6  PM.  837  (SUte  t.  Tun- 
Mian.,  fidlawed). 


pregnancy  on  Uae  ie|a«awitatton  of  dngli 
or  ander  promiae  of  maiiiag* ',  "the  evidence  of 
the  feomle  moat  be  eorrobentad  to  the  extent 
raiiuired  ia  caae  af  iadletmeDt  for  perinry ") ; 
1881,  Zabriakie  •.  Staia,  48  ST.  J.  U  MO,  647 
(eonoboratioa  defined  aiid  illoatntad);  1900, 
State  >.  Drown,  84  id.  414,  46  Aa  800  (aUtnto 

Sued);  If.  r.  P.  a  1881,  H  988,  980 (com- 
niiW  ISNnale'*  taatimooy  ia  fap^  deOlamant, 
sbdootion,  or  oompolaorr  marriaga,  ia  inaafl- 
oient  if  "anaappOTted  by  other  evidenoe"); 
1900,  Ptople  V.  Pag^  189  S.  Y.  979,  6«  If .  B. 
750  (rape ;  corroboratioa  held  not  aafloiant) ; 
ir.  D.  Bev.  a  1896.  I  8197  (Uke  Ml.  Stata. 
1 69U.  applying  it  to  abortion  alao,  bat  omitting 
from  "tanding  to  connect"  to  the  end);  Ok. 
Ber.  St  im,  i  7990  (in  pnaeeatione  for 
aedactioa  aadar  marriage-pramiae  and  fomi- 
eatioB  by  a  taaaher  with  a  popil,  the  aok  teati- 
of  the  Tiotim  ia  to  be  iaaaflMeat  if 
iBWipportad  by  othar  evidenoe  to  the  extent 
nqaiied^ia  pe^nir);  OU.  State.  l<9a.  |  6911 
(en  a  trial  for  entieiag  for  pnatitatioa  or  for 
aedaatioa,  no  eoaviotioa  ia  to  be  had  "apoo 

■       ^  b 


many 
"aaaai 


taatimoay  of  th*  perma  iqjand, 
oorfobomted  by  o^er  evUaaae  taodiag  to  eon 
Beet  the  deCradaat  with  tha  commiaaioD  of  the 
eataae") ;  Or.  a  Or.  P.  1809,  •  1S7S  (on  a 
trial  for  eatieing  to  proetitatiaB  or  for  aadootioB, 
the  fomale'a  taatimony  i*  not  anflkdent,  "  aaba* 
ahe  ia  eombomted  by  eooe  other  evidence 
teadiag  to  ooanact  tha  defendant  with  the  eom- 
adarioa  of  the  crime");  thi*  ia  net  applied  to 
a  ehaiga  of  rape  aader  ear:  1901,  State  a. 
Knightea.  89  dr.  88,  «4  Fke.  888;  ito.  St. 
1880,  Pab.  U  889,  I  41.  P.  *  L  Dif.,  Orim4* 
I'  699  (eedaotiao ;  "O*  pmaia*  of  manian 
JhaU  not  be  deemed  eetebUdied  nalam  th*  taaS- 
mbay  of  A*  fomala  aedaeed  i*  corroboratad  by 
other  avfaime*,  *ith*r  droamrtaatial  or  paei> 
tlve") ;  1889,  Bice  *.  Oom.,  100  Pa.  98  (atatot* 
applied ;  delndaat'a  eompateocy  to  teatify  dom 
■ot  aAet  the  rale) ;  St.  1896,  /one  98,  Pab.  U 
187, 1  1  ((tooted  ante,  f  1489:  dying  dedam- 
tiooa  in  abortion) ;  B.  I.  Oen.  L  ISM,  c.  981, 

t6  (criminal  aedactioa,  or  dmggiag  to  obtain 
tareoom,  ate. ;  ao  ooovictioB  ia  to  be  had 
npoa  Aa  taatimoay  of  one  witnrea  only,  onleae 
••eorraboratedlnr  other  evidence");  &  2>.  State. 
1899. 1 8666  (like  OkL  Stata.  1 6911) ;  Tm.  0. 
Or.  P.  1896,  I  789  (aedoetioo ;  "no  ecnviotioD 
ahall  be  hed  opoo  the  teatimoay  of  tha  aaid 
fomala,  nnlam  the  aama  ia  eorrobMatad  by  other 
evidence  tending  to  eoaneet  the  deltedaat  with 
tha  olfoaaa  dtargad");  U.  8.  B*v.  St  187^ 
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tZ^lii:^^'*'  ''  *"•  '^«'  "•»•  •  ""*•  0'  ^  state',  time  by 
S  2068.  f>«t^  .Mt,.^,^  ^  ^^   ^  j,,^,^     ^ 

had  some  pmllel.  in  other  part.  ofT  law  53^  Sd  ^^j'',?  •"" 
chancej^licul  expre«ion.  in  apparent  contraiS ;  iTen  a  ^  ^^^f 
21^1^°  '  "^'"">«"t-"f"«  of  thi,  expre-ion  and  an  i^oZ  of  SI' 
*tted  ™le;  then  an  entirely  new  rule,  and  new  and  woS«>m  rl^w 
contnved  and  pat  forward  to  defend  the  novelty,  a.  if  it  had  W  STv^ 

-I';u^f:r;telr;y^arLT^^^  -^ 

.cc«»of  the  hu.band  a.  evidence  of  the  ell-  l^^d^tVlZi 
^  of  ^.other  man  th«»  the  huaband).    The  only  objection'  that'^'l^t 


•Bah:  la.:  We,  SUte  r.  MeUuMia 
44  I..  82,  86 ;  U77,  Stat.  ».  Ciiirtaofi;  2' 
JK  M81  18«».8tat.».8towdU0aM8  BM 

lis,  III,  as  n.  W.  44 ;  1890,  Suta  «  W>t«>»> 
M  W  $80.  .87,  4«  N.  V.  Me ;  18»*  StaS^' 
Cu«d,.  88  a  lie,  58  N.  W.'ll  1m^  8tata 
J.  ChtpmuL  88  a  S64,  M  K.  W.  4«»r  18M 
Butt  r.  Codt,  «  a  488.  487,  81  nTw   IM  • 

H  W   •«••  ?S!&  5.  f^"*^  »«  ii.   MS,  66 
M. w.  166;  1887,  Stat*  *.  Bailor   loTu   1 

SCDDCTIOSt  Mi.:  1888.  Polk  ■.  flhf.  M 
MMUnt  Wltb  tlM  «'^lllll<Mhm  of  tha  a<lina«  "I  . 


.  Ken- 

oontion 

a  prove 

•  Ptople, 


1874.  State*.  nMjey,  89  id.'48»;l87r8tate 
«4  «,  47;  State  «.w2l^ih. 


«1 ;  1879,  State  fc  cSri,  61  uTuaTrifc  M 

*»t.  r-McOfaa^  78  id.  '.6^'  .66,  85  N.  w' 
J?.  .,  »'i5'  **••  *»^  «•  Bell,  79  ii  117. 

kL  ..^/^'J'  »•  W.  84  J  State  •.  Knke, 

Su        ••.'^^  »«N.  W.  93;  1898,  State* 

.  i!"'"''"  i*.«W,  66  K.  W.  898 ;  1884.  Stata 

M«^8M  StJ^ff'  •»  id.  668,  64  N.  W^ 

K  W  KM.  ?^  S  "■•'^  '«  M.  188,  76 
«•  W.  620;  1899,  State  ».  BdBhriww.  109  HL 
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f f^-J?  ?A  ?•  5?» :  "»»•  8*«t«  •-•  McGinn,  109 

•ock.  111  ii.  690,  88  N  W  784^'  IMI  stl,** 

^JJim''*^u':k"^'^  '1  Mi».  806,  816716 
80.. M  ("m  with  the  aooooipUoe,  w  hen.  ear^K. 

option  tothe  extent  of  wTS^dfc'  !?S; 
Ae  Menaed  with  the  oommlwion  '  -^m2 
•hoold  be  bdd  nffident  "T-lfy  ^ 

yon  ».  PWBle,  86  "  Y.  808.  808  ( 
fH^JL'"^'^  "toue*  facto  whicl. 
UuSTi'^'^D'  "'«•  Bore  ...  l^ple, 
dfB^^*ii%'"r  ''  «»^«»»«on  indefinitely 

M  (OMTObomUoB  ii  neoeeHry  •«  to  the  pnmii^ 

IM  mSS"  elf/*  "•"•!  »•  Terr.,  11  OU. 
166,  «6  Pec.  887  (corrobontion  mnet  cow  the 
prpmiie  and  the  tatereouree)._lt  i,  toioiM 
wUm  hrther  held  that  the  corn.U„Stten  b,SJ 

1»»7,  StiO*  «.  Andrt,  6  le.  889  (eWdenM  ^ 
not  rAr  to  "  the  M  of  iUicirtat^^SST.  "bjj 
m.y  eooeeni  "intiBucy,  oBwhSh^S^  iS 
dooement-;;  U74,  State  ,.  S!S,.  89 a  489 

o«  M.  817. 819  (  intimacy  "  and  "  oDuortunitv  •• 
SS'%«WJned^,  ISMT^tate  ,.  aS2?  m1 

•Hpwa.-ff.  jP.:  I897  gt,t,  ,  gj^  9  8.  D  628 
70  H.  W.  1046,  mrM:  ^^"^  •  o.  i*.  o«, 

«iL^J'^  J?T*^  """*  corroboiate'her  iu 
oTaSS*.  ^  teetimoBy  which  "impute,  to 
the  ddrodant  the  ennmiMion  of  the  cHme  .1- 

s^w^by°^;r"' "  *° ""  •"*""• 

SILtJJj  »  ^-  ^  790  (abduction  for  purpoee  of 

?^,S^'  rfS'v'^'  ^  I «» :  ooiVobimtlon 
22S^«t«»d  to  "the  material  Iketo  necMaiyto 

•^fr/  *«  tae  peraoa  cotamluiitg  it  ^ 
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QUANTTTATITX  BVLB& 


[Chap.  LXIX 


forwud  WM  thftt  of  the  ditpuU^ieatio*  of  v>\f$  or  kuAand  (amU,  \  GOO, 
pott,  §  2227)  to  testify  for  or  aguatt  the  other.  Thie  wm  Qaiially  held  not 
appUcahle  on  the  fecU  of  the  case ;  end,  in  any  erent,  it  had  nothing  to  do 
with  the  fact  of  non-«»e«a,  as  such;  it  applied,  if  at  all,  to  whatever  facts 
might  be  in  issue  involTing  basUrdy.  All  this  if  perfecUy  plain  and  unques- 
tionable in  the  precedents  of  the  1700s.* 

(2)  But  about  the  middle  of  the  17008  there  arose  a  rule  peculiar  to 
jaiation  eaiu  (i. «.  proceedings  to  chai^  a  bastard's  father  with  its  support), 
that  the  order  of  support  should  not  be  made  against  the  defendant  on  the 
$oU  and  uncorrc*orated  Udinum^  of  the  motUr,  if  a  married  woman : 

17S4  R  T  Rmttw.  Lm  twnp.  HMdwieks  70  (ordw  of  flUstion  o(  a  child  born  of  • 
niwfied  w^ ;  objeetod.  » tba  th«  wife  k  tta  oiay  •fMenos,  and  that  ihj  U  not  a  com. 
MteDt  wihwss  in  Uw  to  •zonarOa  h«r  hiMband  of  the  «diarg«  tai  barthsD  of  tbu  child  ") ; 
Hwdwieti,  L.  C.  J. :  "[The  wif»]  may  ba  »  oompateot  witneM  to  prow  tbe  crimiual 
oonraiMtion  batWMii  the  drfandMit  and  herwlf ,  by  rea«m  of  the  i«tur«  of  tbe  fact,  which 
U  usuaUy  carried  on  with  each  ieeieoy  that  it  wiUadmH  of  no  other  evidence  J  .  .  .  but 
then  in  the  present  ease  it  ia  gone  further,  for  the  wife  k  [here]  the  only  evidence  to 
prove  the  abeenee  and  want  <A  seeeai  of  her  husband,  whereas  this  might  be  made  to 
•DDear  by  other  iilliisMni  ...  It  mnit  be  a  very  dangerous  consequence  to  Uy  it  down 
inaweri  that  a  wUe  should  be  a  soadent  ioU  evidence  to  bestardlsa  her  child  and  to 
disoharoe  her  husband  of  the  burthen  of  his  maintenanos;  but  the  opinion  tbe  Court  a 
«f  at  present  will  not  be  a  preeedent  to  determine  any  other  case  wherein  there  are  other 
enfleiMit  witnesses  s»  to  the  want  of  aoeass;  bat  the  foundation  that  is  now  gone  ufoo 
ia  the  wifs's  being  a  solo  witnsM." 

This  rule  was  simple  enough,  and  went  on  being  steadily  enforced,  witli- 
ont  departure,  for  three  quarters  of  a  century.'    Two  or  three  things  about 


»  1717,  8t  Andrmn  ».  St  Brida,  HwdoBi 
Oka.  K.  B.  85  (order  of  AUttioD  fir  a  maniad 
voman'a  efaildieo,  wife  taatifying  to  non-aaem ; 
oUwited  "that  tbe  wife  was  not  ■ood  evidnice, 
Itbeing  avdoat  bar  hoabuid";  "but  not  id- 
low«l.  Tor  the  jariahea  are  only  «<»<»]>»  J I 
UlTTciaA  ».  wS*t.  1  Bott  Poor  Law,  4th  ad.. 

dSS  wWi*  h«  hoahand-a,"  ascleded.  but  "  if 
aha  had  been  hare  haraeir,  aba  mMit  have  bean 
examiaed  aa  to  this  iSMt") ;  Ud,  Pendrdi  •. 
Pendnll.  S  Stra.  M5  (inberitaB«a4«e  i  defaad- 
anto«oi«d»atrongavldaneaofiioaooeea  of  the 
eUiiuant'i  parwita,  and  tbe  mother  waa  jlUwred 
to  be  called  and  eroaa^samined  by  dafimdant 
and  her  oontiadieUiry  deohuatioaa  pat  in) ;  1786, 
a.  ».  St.  P«tar.  I  Burr.  Sett.  Cae.  45,  Bull.  K.  P. 
112  (rather  allowed  to  teaUfy  to  no  mantage,  in 
a  paapeMettlement  eaee,  baeanae  be  w- »ot  »»■ 
tiWngln  hU own  diediemB,  being  lUUe  in  either 
erint?:  17««,  BuUer,  Hii  Prioa,  118  (coainienta 
on B.  r. Reading, in/V<t that, after ««•  hn«*"da 
death  and  the  oeaeation  of  bia  liaUUty,  the 
mother  eouM  without  qneation  teatify  to  non- 
neie ;  to  alio  187).  „    ^     „, 

»  1787,  R.  a.  Bedel,  Lee  temp.  Hardw.  878 
folder  of  BlUtion,  granted  below  ujion  proof  of 
eem  bv  "tbe  nonunatioa  of  the  aaid  K. 


non^aocam  by      , 

the  wife  and  other  proof  npon  oeta 


order  co»- 


BroMd  :  Page,  J.i  "Thongh  'tia  mid  to  l«  on 
the  asaninatioa  of  tbe  wife,  't  ia  aUo  upon  otiiet 
good  proof  npon  oath") ;  176S,  R.  r.  Rooli,  1 
Wila.  KO  (order  of  ftUation  ;  the  mother,  bein); 
married,  awoia  that  brr  boaband  wu  in  jail  tod 
had  bad  no  aeoaee ;  it  waa  objected  that  "a  wife 
eaanot  be  admitted  to  jirove  that  her  huaband 
bad  DO  auiiiae  to  brr" ;  and  the  whole  Court 
■need,  npoa  the  mling  of  Lord  Hardwicke  in 
B.  a.  Beading,  that  "an  order  of  faestanl;  conM 
not  therebre  ha  made  upon  her  oath  alone"; 
diatingoiahiBg  B.  *.  Bedel,  "for  there  wen 
[other]  witaeMea  to  prove  tlie  hashand  had  no 
aaeaaa  ;  and  eondnding  that  "aa  the  jutticc* 
have  determined  aoMy  npon  the  evidence  of  a 
wife,  the  ordw  mnet  be  qnaahHl ") ;  1807,  B.  v. 
Loft,  8  But  198  (order  of  filUtion  for  a  mar- 
ried wonian'a  faaatard,  jprnnted  below  "  n|<on  tbe 
oath  of  the  aaid  M.  T.,  aa  otherwise. "  i>roTing 
Boa-aeeaaa;  Bllenboroash,  L.  C.  J.:  ["The 
oUaotion  UJ  that  the  wife  waa  examine.!  genei- 
ally  and  akme  to  the  &ot  of  nonacceaa,  and 
that  tbe  order  li  founded  on  her  evidence  onljr, 
wbaieaa  it  ia  kid  down  in  tbe  caaea  that  an  onter 
of  thin  eort  cannot  be  made  on  the  eviilmce  of 
the  wife  alone,  bot  that  there  niuft  be  other 
proof  of  non^Mioeee"  i  bot  he  pointeil  out  tb«t 
Ae  worda  "aa  otherwiae"  in  the  onlir  mmt 
fanply  other  auOnient  t««tinion.T  n)»ii  oath; 
Lawrence,  1. :  "  [The  onlw  hi  austainaUi>)  Ije- 


sraa 


■HI 


ff  IM0-a074]       PAWWTS  BASTABDIZIKO  THEIB  ISSUE.  ,  »6« 

mtmrt.  ilTtke  wife  w«  tiS  toXilhl  h-^Tr/r  *'*  °' 

w«  not  .  p-rty).  .nd  furthern.o«  the  except.^  T^J^Z  ^l^t^^ 
would  lb  any  event  allow  her  teetunony  to  interooim*  wS^  fi.^^  '  ^^ 
Her  testimony  to  nonwwoes,  however  Z^T^^.  T.  **"  °^^'  """• 
within  the  rui  of  di«,StionTv  LU-*  ^  t«!hmcally  admiseible 

WM  thought  e-eutWin^rtS  fou^n^^  T  *^^l!""^  corroboration 
Beading  forbade  .uSh  ^ZZt  C^^!'J  .''f "*  '••«  '*'^'"'"'  »'  «•  *• 
w«.^«,l.  witnesa.-  Hardwicke's  language,  where  the  wife 

Lted  State.,  the  .^VbitlteS^^^^  "^^  T"  "^  ^  ^'»« 
-  a  principle  which,  of  coCt^y^irmlo^^^^^^ 
(partly  or  entirely)  by  ^t.^U^^ieTTi^^^^^ytT"'  "  °"'^"'"* 
hot  of  non^.,  i.  i„,o„  of  t'  inS^Lr;   ^U  if  tr^'i  "  ,^*'' 
Beading,  except  «,  far  a.  the  nece«,ity^Lpti^„to  tL"  le  of  ^Lnl,?-  "' 

either  on  moral  or  ^^^Lent^T  c^Z/  ^5  °°*  P"P*'  *"  '^  *««t»fi««i  to. 
to  iU^timacy.  nev"  fr^omeLt*^:td't^',tnd''-7"''  ""^'^^"^ 


5)t^,??i':'""-  •;»«<*•«•.  I  Brown.  Apwi. 
ill  47  {lodictinmt  for  butanir ;  "  th«  pmSt  U 

5  SI»pB«rd,  6  Unn.  888  (pniHcDtioD  for  birt 
I^^'.'^ii?'^  t.«M«*iom  but  not  to Tn 

«m.„  K  ^'^  i'VM.iiig  witb  the  rale  Ihit . 
wom.n  Hhal  not  b.  .  wihKw  in  •  matter  wb«i«in 
hfr  huxlan-l  i»  eetacmci " ;  Ve.u«,  J..  dikTon 


ama 


tte  .nAority  of  B.  v.  M'C1«mi.  ",  cm.  of  ««.t 

£&*?.'!ri'r:  *"*•■?  »*•  *"^»  sTo! 

(UetuMnt  for   fomintian   md   UManlv   th. 

JSS«t,2't'J.'"  ""^»J?  ^  "nmS"motb^ 
Mmpetent  to  prov.  tfi.  intereonne,  held  not 

0,n°8hMS'?*r'„  ""••!■"'  *'»  opinion,  ?„ 

thrt  thev  .r.  legitimate  childirn,  there  L  no 
rB.«»  w^T  they  .honid  be  c6nrid.i,rf  « i^° 


fsoes 


QUAHnTATITK  RULI& 


[Cfetf.  UIX 


bornafJ-uirri^oCr.MdM.,  «r-4>»  *^.*''^* '^"'^  !^  ^T'l^n? 
of  PMWU  is  tiMir  BMlM  or  thair  dMkralioM  •*!«  Ihdr  **>«  -likl  b.  •dmii.lbl. 
ia  OMN  whm  praoC  e(  tiM  wriaf*  wm  piwunptliw  only.  ••  by  wtaUtatioiior  g.Mr^ 
Np«tiitkNi.M»  BrfliNrdMb  dodvatloM  mnt  tlMir  pmooal  tMUiDMyCol  Urth  befor. 

MrriaM  WM  MtMily  F«»wd  [by  tte  iH««»iMBtiyl" ;  Iton^rfrf,  L.  C.  J.:  •'  All  t« 
OMM  otUd  M«  MM  NiatiM  to  •Uldrw  bora  la  tradloAt  Md  Um 

•      • At t> A. Ll .^    AV.   a*.m41  mS   a    faili—   « 


Um  law  of  BngUnd  U 


clMT  thai  «!•  dMlaratioM  [or  torttoMJ  oa  tha  itoiid]  of  a  frthM  M  MPthw  cMnot  b« 
adaittod  to  bailardiM  tfw  Imm  ban  aftor  iaarrli«o.  .  .  .  Ai  to  tbotlmof  the  birth. 
tbotethtrandmotlMrarothoBKWtprapMwitBMMitopraTott.  uut  it  to  a  niU  fouoded 
iD  dMMOT,  moraBW,  and  poUoy,  Aat  thojr  thaU  Mt  bo  pvaittod  to  Hjr  aflor  marriags 
thatthoy  ha*o  bad  no  oonnootioo,  and  thoNfora  that  tho  oflipclac  to  ipiirioat;  ■»»• 
a^aeiaUy  tho  mothir,  wbo  to  tho  oAondinc  paity." 

It  ia  ponibla  to  imagine  mora  than  one  explanation  of  the  aberration  which 
prompted  this  ntteranoe.  Bat  what  Lord  Mansfield  said  waa  plain.  It 
might  be  aigaed  that  he  apoke  <Htit»r  i  yet  Lord  Mansfield's  MUr  dicta  were 
aa  effective  as  other  men'a  poaitive  decisions ;  and  at  any  rate  it  was  his 
opinion.  What  most  be  conceded  and  emphasised,  howerer,  is  that  he  had 
no  authority  whatever  for  his  ntteranoe.  If  there  is  any  each  law  of  England, 
or  was  for  any  period,  it  was  invented  by  him  and  dates  from  his  utterance* 
Befon  long  it  began  to  be  repeated  with  approval,*  and  the  way  was  paved 
for  subetitating  his  new  law  for  the  existing  law.^ 

(4)  But  what  had  become,  in  the  meantime,  of  B.  «.  Beading  7  Was  not 
ita  authority,  and  that  of  ito  succesaors,  f>«  firm  and  unmistakable  as  ever? 
Could  Lati.  Mansfield's  sin^  utterance  overthrow  a  long  Una  of  clear  pre- 
cedentaf  It  could  and  did,  but  first  through  misconstruing  them.  Whom 
the  gods  wish  to  destroy,  they  first  make  mad ;  which,  for  legal  precedents, 
means  that  they  most  fint  be  mistmderstood.  In  1809,  in  B.  v.  Kea,  within 
two  years  after  B.  v.  Imtb*  (the  last  lineal  successor  of  B.  «.  Beading),  the 
settled  rule  in  filiation-ordns  was  held  to  mean  that  the  married  mother 
was  incompetent  to  testify,  and  not  merely  that  she  ooold  testify  but  must 
be  corroborated.*    This,  (rf  course,  was  in  positive  contradiction  of  those 


•  Coaput  hia  InvrntiaM  of  A*  rob  igifaut 
Mgm, £um  t„rHlmUmm (Mil,  !«»)-* "f 
tiM  rat*  aMiiut  jonn  tospMAiag  thiir  VMtdieti 

cactk  I  wn). 

^^ITOT,  Sir  W.  Wynm,  ia  Sayth  ».  Ctmabar- 
knw,  quoted  in  KisoUu,  Adaltnin*  BMlaidy, 
147,  ftom  GardMT  Ptngt  OMi,  Amm^: 
ISlS,  Banbarr  Vtmgt  Cim,  nm»rlrf  !■  Hlej- 
las,  AdDltwim  BaataiUf,  470  (Loid  BiNiMdala 
nfara  with  doabt  to  a  mother'a  dcelaratioa*} ; 
1814,  PhUlippn,  BvidMUW,  1,  941. 

t  Tb*  wid*  onatimat  betwan  th*  th«  oitt- 
inc  lav,  and  th*  lair  that  waa  about  to  ba,  may 
b(  easily  seeD.  Lord  KaoaSsld'i  ralo,  in  th* 
flist  viae*,  applied  to  aO  imm  of  litiRatioa 
whatermr ;  the  ml*  oT  B.  *.  Beading  appliad  to 
jUidliim  prae*ading*Mly.  Letd  MaaMd'a  nri* 
wnlied  to  iMwHrati  aqaatly ;  tiM  ml*  of  B. 
rBMding  *M«*d  only  to  ifc*  inertjr.  A»rfn, 
thooMwaa  baaed  «  a  bnad  aad/tMi  gnHicJ 


ef  polieyt  wMb  th*  other  waa >n^{<  sccord- 
log  to  th*  nl*  of  diaqaBliteatian  b;  intemt. 
ytnally,  and  aw«t  important,  tl.e  former  wai  • 
nla  aaafnJiat  abaolutaly  the  t/islnioiiy  ;  whilt 
the  latter  mMIM  th*  tiatiuwny  and  mmlj 
required  eorrobontioB  balbre  an  order  conld  In 
ibnadsd  on  it  This  last  fcators  of  Lord  Hue 
Md'a  rol*  wa*  ita  moat  Ul-adTised  one,  ind 
has  eoBstantty  maaiiied  a  stnhbora  pozzle  tnd 
a  sooraa  of  taitaatio  spsenlatioa  in  jndidil 
opiniM. 

s  QooledsMn^  note  S. 

•  ItOS,  K.  V.  Km,  IS  Beat  1S8  (order  of  tU- 
atioB  of  narried  wonan'a  child,  RrantM  "  tt 
wall  OB  the  tsetimimy  of  the  mid  other  witnenet 
u  to  th*  aoBHMOiM  of  M.  P.,  as  on  the  endenn 
M  bItwi  by  M.  D.  (th*  wUbl  as  sforeaud,  •nd 
not  oielaatTcIy  on  eithor"  j  onler  qnashed,  \*- 
tmrt  "to  how  this  (vidaBee  receivable  woeld 


S7M 


«ony  to  Ihia  fact  in  .U  ^  5^*^  "i"*"-  of  either  pwnf.^' 

w««jriy  bolide,  than  r^thJ^'A7b^*J«-^^  on. 

ttidfarflfty  ye,„inE„  ,.„j         -^b^w  now  began  to  be  followed, 

the  .ttntoiy  abolition  of  miSd^JjS?-!!^''"*  '"•'"°°-"    %  that  UmJ 
a  ««»dde,«ion  of  the  qSn  -^STo,  . T****"*^  <*'^'  5  «20)  W  ^ 

Tived."    To  what  extent  the  ifw  of  Enllr^  ^  """"^  «*•)  wm  "- 

knew  meraljr  a  role  of  oombomtmn  #  """ooM  role  of  R  ,.  Beadinir.  i  -  it 
U,  pro««ding.»  BatT^'StJ:  T^r^T'l  ?  Mi-tion^^Vj! 
noancement.  in  th.  t«iti««  of  Z^WisitJ^^^K'  '^'^'^  ^ 
to  the  attration  of  our  Conrto  •  wd  th„  i?^* '~°.  ''""S*"  »»"  new  rule 
with  nnqneationed  f»iii^^U 'rZ^i^^'Z^^T^^  ^  »--e  ncce^t 
^^"^^  ^ 7  •»'•  beoo^e.  in  .on.e  jn,i««ction..  too 


WeoQiiMr.  tl*  fair IiLaaSS^*  "hmtJMi 

f*.r*'«- 1.  MM...  hit'ttS  ^  s? 


«!•  end.  -     . .^  „ 

tfc.  wif.  CM,  AiSTui  ±1?*  '""^'«'  »« 


«u  not  (diDittwl, 
S785  ^  *•'•  *"  <P««pw  MttU. 


•lK>  print.,!  Za,^^^^  ^°*^  ^-  C, 
—  f"  rr»rj?wJS?"L   '"'*"  »•  •»•  to  b. 


'^  f»r  from  MtuMorr  "L 

Iff  m  1 — «>* "  ^ 


lioet 


QUAMTftATIVl  RULI8. 


[CaAP.  UIX 


dMPlT  plMttd  to  bt  «|iwotod;  »mt  tb«  mmpk  of  th«  modwn  English 
J22  £  blowing  tl»l«rtkm  to  U  Ncooddmd  JuitiHat  w  in  inquiring 
«b^  th-w  «  wy  aowul  polioy  which  tontay  ou  b.  invoked  m  ,t, 

'"^tMATaNM I  (I) »«ltoy •« iho «rt*  In eoniidsring tho powible gTou'.d» 
upl«Xioh  the  ml.  may b.  .npport«l.  th.  mUof  di^iunUlicntlon  by  int*«.t 

Miwtr  or  tiM  IimIimmI,  m  opiioiMnt,  ,U«M 

•S  a*^) ;    ir%.  I   1W4.   Mink  r.  ><uk 

M  Wta.  »M,  »Mi  »•  >•  ''"•  ♦**  (!>"»"•■  "tion 

Mifjad  weaMn  for  lUalloB  of  >  Untiinl ; 

toitllBMy  to  iHm-aeoM>.  brlil  iiiivlmia- 

lau,  w«tti  *■  ow«w,<ii  M.  Ei'A  M^ 

r.  710  (Himo  raUnc  on  tn  iwur  ni  l<mii. 


jrok.  >  lUO.   btort  *.  Orammilt,  44  llwi. 
bMLwl'i  t-tfwmy  to  tl-ir  jH»-iiitmo«r» 

1M7   Babokt  •.  Bmt,  Ilk  M.  MS,  7*  «•  jf; 

to  AptanSr  I  wifc'i  tortl»«iy  to  ■«j;tat»f. 
wan*  frith  ft.  Wow  ■m>««(I».  "•l?**^]" 

OM  Oetobw;  bat  to  totoreonrw  with  B.  in 
olt-r.^to;.!);  y.  >:•' »?»*f.-»lf'^ 

^i^.  to  -tobJtah  »«;^««25  *lL!^^Uf 

dlvoTM  and  daeUnthm  of  illcgitiBMr)  i  IMI, 
BMnt  rimUar  to  tbo  »«t  ralJn^  \'SS:i?'!| 
aMnM  wo»t»'i  ^"^^'J^f^^H^SfT 

|UK» K.  y.  «.  •».i!5»"'! IZJlSj!^ 

totffl  o»  diww.  to  •<W*^»7.  S12S12 
BMi-MeiM  to  tho  wifa ;  dwboM  to  m  ia|«upw 
tMtim»>7);  If-  C--  »»«»•  »t»to  ..  P«to«a3r. 
iH>«ka 631.  635 (aUatfam of  Marrtad  woiaaii a 


bvai 

«ir«'a 


•oeaa*) :  1849,  Suto  a.  Wtlaom  \9  Irad. 
(haatonlT ;  apiatoa  otMaara,  tat  «nHiMly 
Lmm  tbrt  tta  wib  wM  Mt  aoaratlNt  m 


to 

70  H.  C. 


MS  (aaitbar  hBaha«.>  nor  «»•  "V  jwja, 

or  nU-^-aaa) ;  M. :  gttta.XW<,tM4 

Wd'a  ■oB-«>eaaa);  *•  ••  J*«  ••'•'  'S?  ^ 
dtod  Mf»«,  BOta  8 ;  1867,  DaBoiaoii  ».  Pi«a,  » 
P».  4aI^4aS  (iMltimMy;  naithw  paiwit  may 
S^lSio^iSei^  1874;  TU*.  ..  8«.th  0«k. 
jri  U.  48»,  486  (jaupar  aatlkmaBt ;  «iiw  ««• 
in>) ;  &  C » 1868,  Joftaon  ».  Chapipan,  Boabaa 
£?.  818  (titlo  dapaadinc  on  Mttmaey  of  • 
poMhumooa  chUd;  hthw'a  admbaiona  aa  to 
LoTaocM.  held  InadmMbia);  1868.  Moaalay 
^SnTie  Rich.  884,  840  (wifa  admlttajl  to 


taatify  that  a  marriage  waa  conanmmatad  hy 
iuteItsnan^  bat  not  the  cootniry  to  prj»a  a 
ehlld  apariooa)!  Taa..-  18»a,  Simon  ».  BWa, 
81  -ftilcr.  186,  186.  1»  (»»«?*!  d«kmtt«ja 
of  deftndanfa  parenta  aa  to  hia  iUa|gna«T. 
•selDdad);  U.S.:  1886,  StoRaJl  a.  Bt€«Ua 
aSbTs  BitKkenb.  866,  868  (title  depandiag 
an  Mtimaoy :  wbather  mothar'a  taatimwi*  to 
SoalSioainSa  admlaaihia.  left  andaefclod ;  fcar- 

^nt  448  (titU  dopanding  on  kgitlMcy ;  tha 

.  aiOO 


MM)  I  1886, 

88  H.  W.  7«0  \-i"~  .— -w . — -■  ■ 

maey) ;  18*1,  Bbaman  r.  Bbnnaii,  83  i<l  JM, 
M  H.  W.  466  (title  dapaadioK  on  ItvitmiKjr ; 
MNBta'  atotenenta  ef  nosHMMeM,  txiliulnl . 

It  haa  abo  been  held  that  the  oAo/ttt'n  nl 
^ffmuMMctHmt   to  inl4r$d   doee   nut   niolith 
tj£  ni|irri880,  Kgliert  *.  Ormuwalt,  41  Mich. 
846.  SM.  6  N.  W.  664  J  1861,  Cbanil^rlain  r. 
IVNla,  M  K.  Y.  86,  tS  I  1874,  Tioga  v.  8unth 
C»3irT6  Pa.  488,  487.  ...... 

Bat  it  ia  agreed  on  all  haiiile  that  th«  pm. 
MMtad  taatimoay  eonoama  wMr  thv  imie 
JM  ^  ma  aiteai.  i.  «•  taatiaony  to  any  other 
hat  aooatitatiBi  UI«|Mawey,  or  to  ill<-Kitira«cT 
tainafal.  taflniiaahk:  %'  1?<W,  Urn. 
iB&lta,  11  Ir.al*  R.  »»  (h«it.in..y  under 
a  will  1  HWthar'a  afldavlta  to  an  iIIpriiI  Konmu 
Oatholla  gaiMwmT,  adailttod);  187&,  Murmyr 
SSar.  U  B.  li  Ch.  D.  846,  84»  (.le.«.ea 
fcthar'a  atatomanta  in  a  wil ,  at  to  "  my  i»i«t«l 
aon."  adnittad) ;  1886,  Ayleeford  PwrnKf  Cw, 
iTb.  11  AW>.  Caa.  1  (a  letter  of  the  mother, 
held  adnriaMbia,  not  aa  an  aieertion  rrtiaxliug 
le«iti«aeT,  hot  aa  an  "aet  of  an  iiii|«rUiil 
2nia  dona  h*  the  nwtbar  with  nknnct  to 
the  can,  eoatody,  and  bringiiiK  «p  of  ker 
AIM");  1801.  PnaWrtt  P«»iar.  ApP-  f'*-«>^ 
'i.  uattap  nIaliB-TT*  ' —  '—  ""■ 

_  iftn  th*  marriage;   tho  f»t!ier« 

tMtfanonr  of  BOD^ooaaa  hrrore  nmrriage  and 
o(  aepanttloa  abnrdy  after  marringe  ii|»ii  the 
wifi'a  wniMotl  of  iwegnancy  by  ,„other  B»n 
hafbia  marriai^,  admitted;  the  geneml  pnu- 
dlila  held  not  to  inelada  anch  a  case) ;  t«».. 
iSa,  Xnllina  ».  Tho«paoa,  23  Om  M  (Iom 
ofTlwko;  ml*  not  appllcabl.  to  illesitim.!. 
Urth  aa  •»idenoe  of  aedact.3n  ;  fonimentiM  m 
Iran.  ..  Watt.  Sid.  "f.  "d  Ky.n  v  MS^, 
81  D.  C.  Q  B.  808.  88  a  87) ;  IJ-  »•  ••  1M2. 
NilM  •  Suncoe.  18  U.  1»8,  207  .leiltmtioni 
SSrtSi  K?.  idmitted  on  th.  fact.) ;  1801. 
Sir?BtrWiS,  1  Brown.  ArP«i"l>«  *U^- 


taidyi  mother,  a  marri«l  won.«n  iii«y  F"" 
^Bg  bat  ^ioB-aecea) ;  .1819,  Allen  r  h.l , 
8Hott  i  M«C.  114  (partition  ;  p.ir«nt  adniuM- 
hla  to  diaproT*  marriage).  .     . 

DiitiaaBiah  tha  uneation  u  to  osing  »«""y 
.J^SSSTander  iL  j«*»r«-««*jx««  i-^,^ 
111^  1600\  and  tha  qowtion  >•  to  th. 

|86r> 


H 1010-1074]       PARXRTfl  BABTAODIZIXO  THUH  IMUl.  1 10«4 

TL^J?^.  ''.*™'^*'    ''»««>•»-  •dTMo.d  u  tb«  foniubtion 

»^^ZT^  fllirtioo-prooMdiiigi  (aJtboiigh  ev«i  tbm  it  wm  trrhni- 
otUjT  ntlMMlX  bat  not  on  the  fact  of  dod-mom,  menlj  or  alwari. 

Tl»  ruk,  thra,  m  u  iodeptDdent  om.  ituding  bj  itMlf,  mutt  be  bued 
T^J^  wtriMio  gitmnd  of  -decency.  monUtj.  ud  policy.-  in  Lord 
IbneSeld'e  phf»«.  Bat  why  i.  each  •  pereon'e  teeUmony  to  rach  .fact 
wdecent.  immonl.  or  impolitic  I  Among  Mveral  Judicial  efforU  to  noDlr 
•n  uuwer  to  thie  qoeetion.  the  foUowing  may  be  token  as  typical : 

rmiJi  Immoral  eoirfBrtBiKmtliaiMwt  of  lli«i»i««ta.Mli«ii«i-.«»ti„-^i.         ^^ 

.^!  '?!!•.''*■' m1^  ""  indecency  or  uneeemlineM  liee  in  allowing  a  person 
to  testify  to  an  illicit  connection,  and  that  the  immorality  consista  in  allow- 
Mg  a  parent  to  give  tesUmony  which  wUl  ruin  bia  own  child's  legal  sUtus 
The  utterly  artificial  and  falae  nature  of  the  rule  could  not  more  forcibly  ap-' 
peer  than  m  the  inconsistency  of  these  txpoUfaOo  reasons.    (1)  There  is 
an  jo^ecenoy  we  are  told.   And  yet.  in  nine  cases  out  of  ten.  the  sole  question 
that  the  wife  ia  asked  is  (ftr  example)  whether  her  husband  was  in 
Seattle  from  1849  to  1868  during  the  Ume  that  she  was  in  Atlanta.    I, 
this  "'«'**''»;    Moreowr  the  very  next  question  may  be  whether  during 
that  time  she  lived  with  the  alleged  adulterer ;  and  this  (by  general  concei 
.H,n)  «  mdubitebly  dlowable.    In  every  «,rt  of  action  Whatever,  a  wife 
may  testify  to  adultery  or  a  single  woman  to  iUicit  intercourse ;  yet  the  one 
hct  smgkd  ont  as  -  indecent  -  is  the  fact  of  nonnwcess  on  the  part  of  a  bus- 
band.    Such  an  inconsistency  is  obviously  untenable.'    <2)  There  is  an  im- 
morah^  and  a  scandal,  we  aie  told,  in  allowing  married  parento  to  bastardise 
Jheir  childreiL    And  yet  they  may  kwfully  commit  this  same  immorality 
by  any  sort  of  tosUmony  whatever,  except  to  the  fact  of  non-accees.    They 
may  testify  that  there  was  no  marriage-ceremony,  or  that  the  child  was  born 
before  mamage.  or  that  the  one  party  was  already  married  to  a  third  person,  or 
their  hearsay  declarations  (after  death)  to  Dlegitimacy  in  general  may  be 
B»ed.    In  aU  theee  other  ways  they  may  lawfully  do  the  mean  act  of  help- 
ing to  basterdue  their  own  children  bom  after  marriage.    Where  is  the  con- 
Mstency  here  t    Of  what  value  is  this  conjuring  phrase  about  "bastardizing 
the  issue.  ,f  It  will  not  do  the  trick  more  than  once  in  a  dozen  times? 
Moreover,  what  shall  be  said  of  a  system  of  law  which.  whUe  thus  rebuking 

woimD  mS^  iJlni™  J?»  !2    iL^"""**^     jWrteno.  thit  hn-  hatband  had  no  loeeH  to  Bw. 

rS  toria  ifcHuSJr  rf  w'T!^^^'  f '     ^^'^  th.  evident  »ouM  h,  l„d««t.  «eS 

u  uura  j«  u>«  abMiiM  of  bar  liu«baod,  to     rather  mjratariotta  and  iBcomBrabaiiaiUa." 
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pamu  who  ooom  to  pror*  thtir  ehUdna  butarda,  ■!  Um  mim  tiK«  by  fu 
own  inhttiMa  prohiUtiiio  (vniqa*  UMOg  dviliMd  ftoifSm)  hM  itfuwd  abno. 
XnUlj  to  allow  thoM  {wnnto,  by  nj  mMM  whatovtr,  (o  mnovo  •ft«rwnr<l* 
(by  kgitinuitiao)  Um  oooMqatnoM  of  their  origiiial  tmr  ud  to  giv*  to  their 
tnnooent  ohUdnn  tb«  Maetkm  of  lawful  birtb,  — »  nfiual  whith  is  »till 
mainlaiiMd  in  moat  of  oar  JoriadioticiM  f  That  tha  mum  law  whioh  hanhljr 
Sxea  the  atain  of  baatardy  aa  parpatnally  indalibla  ahoold  oanaora  parenu  fur 
the  abomiDatioii  of  teatifying  to  that  baatardy  ia  pfepoatarooa. 

Tha  truth  ia  that  theae  high-aoandiag  "daoendea  "  and  "  motalitiea  "  are  nu-ro 
phariaaioal  aftarthoughta,  ioTented  to  explain  an  otherwiaa  incomprehensible 
rule,  and  having  no  anpport  in  the  eatabliabed  facta  and  polieiee  of  utir  Inw. 
There  never  was  any  tma  pieoedent  for  tha  rule ;  and  there  ie  jnst  as  little 
raaeon  of  policy  to  maintain  it 

I  2065.  ■tnrvlvt^  OUbmamV*  Vmntmmf  netael  Deeeaiia.  Beginnbg  with 
a  modem  Chancaiy  mling  in  England,  aa  effort  waa  there  made  to  declare, 
by  an  inflexible  nde,  that  the  teatimony  of  a  claimant  on  hia  own  behalf,  in 
Bupport  of  a  cUim  against  a  deceased  peraon,  oonld  never  of  itself  suffice,  but 
must  be  corroborated  by  other  avidenoe: 

1886,  Ckautrtim.  V.  C,  in  lU  HmrnH,  17  L.  R.  lie.  64t,  5171  "Look  at  Um  re<iaH  o( 
aaliiig  on  taoh  eridMw  akNM.  A  elalnMit,  who  OMiMtt  by  posslbUllf  be  oontratlicted, 
and  wbo  may  be  too  otever  and  oaaanipaleos  to  braak  down  andsr  wnm  txaniinatioii, 
ooold  put  forward  a  elaia  feended  mMi$  on  kit  own  oath,  whkh  Um  Jadg*  «mi  d«t«ct  no 
rMHon  for  disMgardiag,  and  wbioh  la  ths  abMae*  ol  sweh  a  ruis  Im  would  be  bound  to 
aet  npoa,  Um  only  perwa  who  «mld  eoatradlet  it  being  dsad.  It  is  not  •  rale  which 
depends  on  Um  sbanstar  o(  the  witnsas,  bnt  on  the  suaifsst  danger  wbkh  requirei  the 
ssUbHsbment  of  a  general  rule  sppUsahls  to  all  alike  friHa  tke  great  difleuHy  or  impw- 
sibWty  ol  doleeting  falisheed." 

The  danger  againet  whioh  thia  rule  attompta  to  guard  ia  the  same  which 
haa  led,  in  moet  States,  to  the  abeoluto  exduaion  of  aneh  teetimony.  The 
obnoxioua  character  of  that  rule  has  been  already  noticed  («»<«,  §  678),  and 
it  P  mains  only  to  obeerve  that  the  preeent  rule,  though  decidedly  an  im- 
provement over  the  rule  of  exclnaioo,  and  though  lacking  the  peculiar 
ricee  of  the  latter,  k  nevertheleaa  a  miaguided  one.  In  the  first  place,  it 
favors  tho  dead  above  the  living,  for  it  would  rather  aee  an  honest  aurviror 
unjustly  lose  his  claim  than  an  honest  decedent  be  made  unjustly  to  pay ;  jet, 
the  eqnitiee  being  equal,  the  living  person  should  rather  be  favored.  In  the 
next  place,  it  is  based  on  a  mere  o(»t^igency, —  the  contingency  that  the  claim 
will  be  dishonest  and  that  there  will  be  no  means  of  expoiing  its  dishonesty; 
and  so,  for  the  sake  of  defeating  the  dishonest  man  who  may  arise,  the  rule 
is  willing  to  defeat  the  much  more  numerous  honest  men  who  are  sure  to 
poesees  just  claima.  Agun,  Uia  rule  in  Engl|md  was  utterly  inconsistent 
(until  recently)  with  the  pmctioe  in  criminal  cases.  The  mouth  of  the  accused 
was  closed  by  law,  as  in  civil  cases  that  of  the  opponent  was  closed  by  death ; 
yet  no  judge  on  tk  acoount  was  found  to  advance  a  rule  that  the  person 
injured  by  the  critra  must  be  corroborated  in  order  that  a  conviction  might 
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H  i««M0T4]  oouioBoBinoir  or  nniTiTno  cunuHi.     i  >om 

w  to  b*  toU  MmI  •  LnoA  TrhoTTi^  .LJ- ■- 1„- '     ,1 V^  ••  »•  iwh  taw.    Ar* 

wbi«b  bM  to  Mi  on  tbeir  •rbWoM  b^H^lftSrol       •"I??"**'  •»««  "-  Mhunnl 
Nor  did  thk  ml*  erer  obtain  •  flua  plue  in  Enalk),  u-     i» 

b«i»  corrolioimtiM  »m  band)-  IMLinl!.  .'     T!!!.  ■','"P**'  '»  W.  Br.  142,  U4  (tiw  »■><«/ 
«7  »n,iUr  beta,  J««l.  M.' a :  "  It  btU     mU,.^).''  ""*"'"^'  "«  •»•«»•  •'  "l"  Kn,lS 


BOM;r 


— -r  j-J  pUtatW  by  ».  unnmi  « 
-V  ,  •'^'^  ^  •  sou  fro*  th#  pbintiff: 
>  JD'lg«  »id  dMt  tb<  phiutiri  tSSimmf 
iiiilf*!  combontMl,  thmUd  bi  wbolly  dbi^ 

hM  more  th.»  .»•  ««  tb«  IM?t»«  dMr«« 
to  rely  on  tb*  mm  *vid«M»  of  »  putyW^ 

-«««  M  to  OMTMMtbo.  Witb  ■  dfSSdlJ^ 


ir.;r Ti     "'  '^"H  «.  B.:  "it  to  tbo 

fcrt  ."u.  I  h.r.  mr  h«rd  of  .nch  .  d-rtrtU 
"  tnii.  ...  It  ia  «  reb  of  pmdnioe  tbat.  rit- 

w.»Pport«l  tMtimony  of  t^cWm.Btj  wltb. 
.  ^.""  f  ™"^  "^  P«^ti»g  pitrio,,  id  Wirt 

Mfoanded  eU  m,.    It  i.  not  •  ml.  of  bw.  tat 
«i»  •  lUMtion  to  b.  dwAled  br  •  jo«". 

"^    L.ndl«T.  L  J.,  ..  "tb,  orfiwrf^: 
W,  487  (Lord  Bbokhnra  donbd  th*  *:£trac« 


1M7  ;  ^i";  "**'j?-  •• » *•  "J*""*  »o  H.  8. 
It  mi  i'»i*i  iT**°"' ' » <*  f'""  o»t-  B«^ 

m.  18»7,  c.  78,  I  U,  M  noMModail) ;  |  61  (lik* 

ib.  I27 


iui.  •  Ai'  •  i:"^-  i^iMwi.  St. 

St'  ,?°*;  ?"■  *'•  »»^  «• 


S7M 


?wS,  c  im'  •«?":?£"*''  ^  *•  «"•  St- 

u  AMn  i>.  ODonnell,  8  Rom.  fc  r  570  n^n 

.1?.  i  ?•  ^''  *  "('"  "  •<'"»»  "by  or«,inrt 
15  .•".?*"•  «r"»^  •<l<niButnitoi.,'or  iK 

STd-fh^rSL^ "^  "?'*"■  '«««'*!««  before 
til*  dMth  of  tb*  d*«iM*d  iwrwD,  luki*  nch 


K 
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a  few  jariidictions  by  statute ,• — not  m  a  leprodnction  of  •  rappoaed  English 
rule,  but  rather  aa  a  half-way  measure  intended  to  answer  the  same  purpose 
as  the  statutes  which  in  other  jurisdictions  (ant$,  §§  488,  678)  absolutely 
prohibit  such  testimony. 

§  2066.  lUaMllaMew  Wttaaaaea  lequMnc  Corroboration  (AUdren,  Cbl- 
iMM,  DiToreo  WitoMSM,  Votary's  OwtUoato,  ato.  (1)  In  a  few  jurisdic- 
tions, a  statute  requires  the  testimony  of  a  <A%ld  to  be  corroborated.*  (2)  A 
Federal  statute  has  required  the  testimony  of  Chinete,  in  establishing  a  ri^ht 
of  alien  re-immigiation,  to  be  corroborated  by  white  witnesses;*  but  this 
cannot  be  extended  to  one  of  Chinese  parentage  making  proof  of  citizenship 
by  birth.*  The  policy  of  such  race-discriminations  has  elsewhere  been  criti- 
cized (onto,  §§  516,  936).    If  an  experience  of  notorious  untruthfulness  U 


(Ticknea  it  eoirobonteil  by  mim  other  mattrUl 
•Tideno*");  I  U  (in  m  iction  "by  or  ■(pimt 
•  penoB  round  by  in<]niiition  to  be  of  onioana 
mind,  or  being  an  inmaU  of  ■  lanatie  uylam, 
an  oppoeite  or  inUreeted  pertT  iball  not  obtain 
a  vanUct,  jadgment,  or  deciwm  therein,  on  hu 
own  erideuM,  unleti,"  etc.,  ai  abo»e)  j  St.  1800, 
0.  17. 1 13  (amenda  B.  a  o.  7S,  1 11,  by  inaert- 
ing  after  "  Itinatio  atylom  "  the  wonU  "  or  who 
in  the  opinion  of  the  Conrt  or  a  jadoa  ia  horn 
nnaonndnMa  of  intellect  incapable  of  ^Ting  eri- 
denee") ;  aome  of  the  caaea  applying  the  sUtiite 
are  aa  follow! :  1876,  Biididl  >.  Johnion,  U 
Grant  303 ;  1878,  MeDonald  r.  XcKinnon,  it 
id.  12 :  1881,  Halletan  ».  Mo<in,  38  id.  »U ; 
188«,  Tuclter  v.  MoMahon,  11  Out  718;  1891, 
Badford  «.  Haodonald,  18  Ont.  App.  167  (lead- 
iiia  caae) ;  1896,  Oreen  ».  McLeoJ,  33  id.  676 ; 
r.B.  I.  at  1889,  0.  9,  1 11  (like  Ont  EeT.  8t 
1897,  c.  73,  1 10) ;  1 18  (like  ib.  1 11,  aa  nn- 
•meniled).  ,  ^    ,„    .,    ^, 

•  la.  Be».  St  187i,  e.  8,  I  60  (if  objection 
'  ia  made  to  a  eUim  apinat  a  decedent  t  eatate, 
"the  aame  shall  not  Be  allowed  without  other 
anfflcient  eridenoa  "  than  the  olainwnt'a  oath  to 
hU  claim  in  writing) ;  iT.  M.  Coma  L.  1897, 
1 8301  (in  a  anit  by  or  againat  the  hein,  etc.,  of 
a  deoeaaad  pefwm,  "  an  oppoaita  or  ioUrertad 
party  to  the  anlt  ahall  not  obtain  a  Terdiot, 
ladgment,  or  dedaioa  therein,  on  hia  own  eri- 
danoe,  in  laapect  to  any  matter  occurring  before 
the  death  of  the  (beeaaail  peraon,  nnleaa  tmh 
•ridenoa  ia  eonoboratad  by  aome  other  material 
eridenee");  1898,  Byerta  ».  RoWmou,  — 
H.  M.  —  ,  54  Pao.  9SS  (ttatuto  applied). 

The  following  rating  waa  not  baaed  on  itat- 
nte :  1896,  Coehnuie  ».  HoEntaa,  —  N.  J.  Kq. 
—  ,  61  Atl.  379  (nneonobontad  teatimony  of 
a  danf^ter,  aa  to  a  piomiae  by  her  deeeaMd 
mrenU  to  make  her  a  Deqmt,  held  inanffloirnt 
■*  under  the  oaoal  mie  c^  a  court  of  equity  ; 
eitini  only  Jaoob's  Fbher*!  DiRaat,  p.  1604). 

1  gng. :  1885.  St  48  A  49  Viet  c.  69,  f  4 
(quoted  mU,  |  3061) ;  Cm. :  Dom.  St  1893, 
e.  31,  f  36  (''in  any  legal  prooaedinB"  the  rola 
of  Kng.  St  1885,  to  adopted,  reoniring  corrobp. 
latioB  "by  aoina  other  material  aTidence J; 
B.  0.  Ber.  St  1897,  c.  71.  1 85  (like  Dom.  St 
1898.  c  81,  i  86) ;  St.  1901,  c  9,  |  !i  (Uka  lug. 


St  1885) ;  Man.  Ber.  St  1903,  e.  57,  {  39  (lik< 
Dom.  St  1893) ;  U.  S..-  N.  Y.  C.  Cr.  P.  l)".l, 
f  893  (Ue  nnaapported  teetimonv  in  a  crimiiiat 
praeeeution  of  •  child  under  twelT^  allowed  to 
teatiiy  without  an  oath,  ii  inaulfident). 

•  U.  a.  St  1893,  May  6  (37  But  L.  25),  o. 
80  I  6  (deportation  of  Chineae  laborens,  nn- 
lawttally  without  oertiSeate  in  the  U.  S.  ;  tha 
judge  iato  order  deportation  "unless  he  shall 
eeUbliah  dearly  ...  to  the  aatiefRvtion  of  mill 
United  Statta  fudge,  and  by  at  least  one  cm'ible 
witneat  otlnr  than  Chineae."  that  he  wns  a  mi- 
dent  of  tha  n.  8.  on  Ma  ',  1892) ;  St.  1893, 
KoT.  3  (38  Stat  L.  7),  c  1-^  |  2  (a  Chinese  ly- 
dying  for  la-admiaaiott  aa  a  merchant  formerly 
bere^'  ahall  eataUidi  by  the  testimony  of  tco 
credible  witnaaaaa  other  than  Chineae  "  the  bit 
of  having  oondneted  anoh  bnainets  ami  of  nut 
having  been  a  manual  laborer) ;  Departnieiitil 
Kulingt  S.  17566,  31039  (atstutn  conatruitl  u  to 
the  tenor  of  the  required  teetimony) ;  1900,  Ii 
Sing  ».  U.  &,  186  V.  8.  486,  21  S«\>.  «» 
(atatnta  of  1893  applied)!  1902,  QnonR  Sue  t. 
U.  8.,  64  0.  C.  A.  668;  116  Fed.  316  (sUtute  of 
1893  applied). 

•  1900,  U.  8.  V.  Lee  Seick,  40  C.  C.  A.  448, 
100  Fed.  898  (atatntory  lequirement  of  two  «lt- 
neaaaa  dota  not  a^y  to  proof  of  U.  8.  birth ; 
Chineae  taatimoay  to  (J.  8.  birth  of  L'hinm, 
aulBciant) ;  1901,  Woer  Bo  ».  U.  S.,  48  C.  C. 
A.  706, 109  Fad.  888  (in  peaalng  on  a  claim  of 
citiienahip  by  one  at  Chineae  rarenuge,  the 
Court  aaU :  "A  Oowt  to  not  at  liberty  to  irbi- 
trarily  and  without  raaaon  reject  or  Jitieredit  the 
teatimony  of  a  witnaaa  upon  the  ground  that  he 
to  a  Chiumaa,  an  Indian,  a  negro,  ur  a  white 
man.  All  paMda,  without  reganl  to  their  race, 
color,  OKed,  or  eountrr,  whether  nth  or  poor, 
atand  equal  before  the  law  "). 

•fhelbllowing  ruling  to  therefore  l>n»"n"MJ 
dtoondited:  1899,  Be  Uuie  Yon,  97  Fed.  MO 
(on*  of  CUaeae  raea  etoiming  to  hare  been  tarn 
in  tha  C.  8.  and  to  have  been  alK?nt  uxtfen 
jmrn,  thiM  Ohinaaa  witnesaee  teaUfying  to  the 
patitioner'a  idantity  with  the  per«.n  proved  to 
have  bean  bom  bar*  l  held,  nererthelen,  tidit  the 
identity  mwt  ba  oorroborated  by  "««"'«  «J';« 
witnaa^  or  aooa  tet  not  depending  on  Claii«e 
tettimoay"). 


9770 


||S03(^2074]    SUNDRY  BULE8  RKQCIRINO  CORROBORATION.    |  2007 

their  buis,  then  the  experience  in  naturalization  proceedimm  *  H.n.an j    »k  • 
extension  to  white  persons  of  all  nationalities  ^T„Ti  J  ""I     **"".' 
n,ony  of  detectives,  or  persons  of  lo:::'t::iJlt.ZZ^lT:: 
require  corroboration;*  but  this  ousht  merelv  to  l«  T/oT      .  ^ 

^  which  would  occur  to  any°j^  .  ^47  A  Je^^  "  ^"1'""  °' r^r" 
create  local  rules  of  conrjboration  apXble  u>l„dV?^     ^^  ^'^"'T 

of  the  lU.  «nt  I  ^gSd  t  wZs  otheTiir  r'^f  r^''*"*^"'"' 
by  the  English  church  LlomJlZtlT^^:^'::'  "^'^  ^""''^ 

established  ^l^d^a^ngfcoiiS^^^^^  "f- «^»-'  -«» 


idiilterjr]  .nd  th«t  •  woinu,  hj  h«r  own  arl. 

AWrid.  ».  Aldrieh,  SI  Ont  447,  MMiw  wi 
««.oflo«.olM»eteT,  unoorrobimt«l.*bdd  in- 

tT"3':K?5  '^"""y  »•  •  r"»«  Pi- 
ttite,   and  the  daoiM  wm  on  thi«  «iid  other 

*2^'d.  8M  (tMinnajr  to  «J„lt„y  'ft«,  t^. 


Orittan  ».  Dickonon  202  id.  872,  it  N.  E.  1090 
th«  uiioorrobor.ted  ta.tim.>DT  of  the  BmntorT^ 

come  tho  eTldeiioe  .Abided  by  the  offlcer'.  cer- 

1"  18»7,  I  10189  (in  w  action  for  bisnae  la«t 
or  retMned,  no  judgment  ezoeediiig  fisoduai 

to  ^hJeV        '^"°°"'  "^ *•"  °""" •'»"•«' 

SSeSSS  dStt  -^^k/?  b^'.*mJS^ 
omoMi  lu  death  w  that  it  mav  not  ann» 
wheUier  or  not  it  b  bora  alivrthbi.  toU 

PL  ft/r..  ■^••*A'  «J»»«'t«fonin«;wk. 
ImT  ifoi  mT*  •.*••  .»•«^'»«»n^  Coram.  IV, 
?.^i'*L?""!'L""''  "•  M  Kee,.Addi*  1,  6 


-ji  -•  ■"-  [■"■(■u^i  ui  imoiinK:  de- 

d.„-.i^'-i.'':Sr«ta?7irr'' "'  ""•"  •'*• 

^^'i''°","'^'^""'7  'RP"'.  ftom  the  m- 


---- -«.»,...„  uwwnmaj  a*  inaulBcient  to     (dated  iia7  iioTr  ilT^i.    '    '•  "!  "*  «»«>»«« 
J25.th.b«d.orl.«rt««^,cit..,th.abo::    rV-^ipSJin'c^'^o/^^^^^ 
•  "^i*  JJ«  Mlowing.  compaw  the  .tatnte.     SS    thf 'Si'S 'iT"*.?!',." 'T*"- '«"'"". 


•;B.pti.tTheoL  SS^rTS  IU.W.  «« W 

ST.«  ?•*•  ^^  *  Howaid.  172  id.  t40L  SO 
in  W.  »41,  149,  M  X.  I.  S46  (kme) ;   ISOS, 
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m^prorW tag  tor  dii«iliition  on  the  ground 
«€e«»w«iBit»  if  two  or  thro.  witne-e.*^T. 
iiaiL^Wrv™!?."»*»^  '*"*"•"  Bit  in 
«y«,-  attriboted  to  Pope  Celaatine  ill)  it  waa 
2!^  S^^  Prtition'for  aeparotion  'o!,  SI 
gronnd  of  prior  oonaanguinity  aboold  not  be 

wpnto  of  the  ndghborliood,  nince  aome  penooa 
•oattiMa  woald  wiah  to  eoU^l.  b»tw«  tW 
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QUANTITATiyE  BULBS. 


[Chup.  LXIX 


r:^'. 


local  English  eoolMiaatieal  decrees  or  tionstitotioiu  before  1600,  anythmg  to 
that  effect*  The  rule,  then,  u  w»find  it  later  obtaining,  most  be  regarded 
as  founded  on  an  ecclesiastical  law  of  specifically  Englidi  origin ;  for  after 
the  time  of  Henry  YIII  no  papal  or  continental  pronouncement  was  of  any 
validity  in  English  ecclesiastical  Oonrts.* 

In  1603  and  1606,  at  convocations  in  Canterbury  and  York,  certain  con- 
stitutions and  canons  were  passed  by  the  assembled  Church  of  England,  and 
were  ratified  by  the  King,  though  never  by  Parliament  These  canons,  thus 
imperfectly  sanctioned,  were  held  *  not  to  bind  the  laity  proprio  tigore  as  to 
their  new  matter ;  though  they  did  bind  the  deigy,  and  therefore  presum- 
ably the  ecclesiastical  Courts  within  their  proper  jurisdiction.  It  is  upon 
one  of  these  canons  of  1603,  and  npon  that  only,  that  the  modem  rule  in 
question  resu  (for  it  cannot  be  doubted  that  the  common-law  courts  knew 
nothing  of  any  such  rule).*    This  canon  is  as  follows : 

1803,  CoiMM  loe,  at  the  CooToeation  td  Cantnbwy :  •  "FanMnadi  as  matrimonial 
eanaea  haT*  bean  always  Taekoned  and  rspated  amongst  the  wdgbtiest,  and  tlierefon 
nqaira  the  graater  oaation  when  Umj  omm  to  ba  handled  and  debated  in  judgment, 
eeiwoially  in  eansaa  tritereia  matrimoby  haTing  bean  in  the  ehnreh  duly  solemnized  is 
leqnirad  apon  any  suggeation  or  pretext  whatsoevwr  to  be  diMolved  or  annulled.  We  do 
atrietly  obarge  and  enjoin  that,  in  all  praeeedings  to  diToree  and  nullitias  of  matrimony, 
good  einaBMpeetion  and  adHoe  be  need,  and  that  the  truth  may  (aa  far  as  it  is  posaibk) 

edvas  igdnit  tbsir  minisge  and  woold  iDcline 
ssiilr  to  a  eoafesrioa  of  Inoert  "  i  sod  in  \%M- 
VXn,  ib.  IV.  l^  7,  *tfHtUU$,  a Judr  iadinelsd 
to  giant  a  dlToce*  for  iapotsaes  after  euwlncsa 
inspwtian,  "  a*  id  eoattarsatar  in  ftaadsn. 

*  Lindawood'i  Prorindale  diseloMs  notUag 
oTtlMMrt  The wtrii  Bsformatie Lsgum lEeela. 
siastioamm  [Aoglidaaaram].  wUeh  wm  a  npsrt 
of  •  oommittea  of  rrrision,  aetioit  xaAa  St.  SB 
H.  VIII  (15S4)  and  8t  6  Idw.  VI  (I661X  sad 
was  pramolfrtsd  in  1652  (soasnltad  in  the  adi- 
tion  of  1640),  eoBtaina  ao  tnoaof  a  dtrotea  rale ; 
ef  tlib  booli  Sir  Wdl  Seott  aid,  in  HateUaa  *. 
Denaall,  <VK  tlwt  it  waa  "  oT  grart  aatlisritT  " 
ia  ahowing  tlia  practiae.  Qibami,  in  his  Codas 
Jarto  lodaaiMtM  Aagjiaaai  (ad.  Hit,  tit  IS, 
e.  17,  p.  St4),  oommaatiBg  oa  Oaooo  106  of 
1«03  (tufn  in  tba  text)  aan  that  the  ebarok 
rule  natsd  oa  the  DaMatsl  of  Cahsriaa  III, 
eitad  aa  Bxtmr.,  tit.  1*.  a.  6  (eitad  tafia,  n«ts 
1),  and  adila:  "Thta  pridiiUUon  had  baaa  as- 
piaaaly  naewad  in  the  eanona  of  1697,"  without 
eitation.  The  editor  of  Waloott'a  Ooasatattnas 
and  OaaoBB  Eeeiaalsatieal  of  the  Ohareh  of  Kag- 
land  (1874 ;  at  p.  146)  in  a  note  mrntiona,  with- 
ont  dting  the  aonna,  a  oonatitation  of  1697, 
rMdiog:  "Kec  partinm  conf— ioni.  qua  ia 
hia  caoaia  aaapa  fallax  eat,  tssMra  eoaSdatar" i 
wUoh  falla  abort  of  the  eaaoa  of  1808. 

•  By  St  S8  H.  VIII,  e.  18,  St  86  H.  VIII, 
e.  18,  and  St  1  Bis.  o.  1,  the  exirtiag  papal 
deeraea  and  deeratala,  with  the  Bngliah  prarin- 
eial  and  lagatine  eoaatitntbaa,  wen  ooaamMd, 
so  fi»  aa  not  rapngnaat  to  tin  oomnon  law  and 
so  far  as  they  "  ba  vet  aeeaatomad  and  naad  hare 
ia  the  Oharoh  of  knglaad."  In  tlie  tinu  of 
Idwaid  VI,  the  prupoaad  Refonnatio  (cited 


mfn\  of  1668,  had  bUed  to  reedve  the  royil 
eaaent  The  histoty  is  moat  amply  girm  in 
Xakowsi'a  OoaatitntfoBal  History  of  the  Church 
of  Kagluid  (SoBBSBSehein'a  ad.),  189£,  p|<.  1«1, 
888. 

•  Loid  Haidwioka,  in  Middleton  v.  Craft, 
SStia.  1868  (1787). 

•  Bseanae  they  bad  no  jnriadietion  of  diTorec 
canaw,  and  beaaaae  no  eocleaiaatical  rule  bad 
bean  UMda  Unding  npon  the  lay  Courts.  Thi 
feUewi^  eaas,  sHmsnaiaa  cited  a*  suthoritr, 
iafolraa  a  dinrent  point  and  throws  no  lifbt 
en  rfthnr  tlis  eaauaoa  law  or  the  ecclesiastaal 
tnlat  188S,  Anon,  9  Mod.  814  (in  a  libel  for 
snnnlwent  of  atartiaga  oa  axxmnt  of  the  hoi- 
band'a  tbnwr  narrisge,  "they  both  appear  and 
flonfoss  the  matter,  apon  wbicN  a  sentence  of 
diroroe  was  to  pass  ;  whereon  a  prohibition 
was  ssltad  by  tbs  ehUdrea  ia  the  iUngV  IVncb, 
bauanaa  it  waa  "a  oontriranoe  betw.'eu  him  and 
hk  wib  .  .  .  to  defeat  their  children  of  an  a- 
tata  sstdad  upon  tliem  ia  marriage  with  remain- 
ders «ver''t  aad"  the  rasaon  why  a  prohibition 
was  Mayed  was  ...  for  that  the  inberitante 
aad  mabeld  of  bad  were  concerned  in  ihii 
eaae " ;  and  aiaes  the  spiritual  Court  had  no 
jurisdiction  in  such  eanaea,  the  prohibition  wu 
iatiaaatsd  to  hs  grsatsble ;  evidently  on  tki 
gaaatal  piiaoipb  S  Hiefca  ».  Harris,  12  Mod. 
86,  that  "if  tney  meroach  on  the  common  law, 
thouA  they  have  original  conusance,  ve  will 
proUUt" ;  eoamia  I S860,  fo«). 

•  WaleolfsCaaatitBtiona  and  Canons,  p.  IM) 
ths  test  ia  abe  to  ba  found  in  Poynter  (1824), 
Marriage  aad  Diworea,  p.  196  and  Aw.  II  In 
IrehmC  Chnou  68,  ia  1684  (quoted  in  MUw. 
687),  foUowad  ths  lavish  canon  of  1603. 
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M  303<M6T4]  KESPONDENT  IN  DITOBCE.  ,  ^^ 

'^^I^^^^'^^^^^^^^i^  4.a  .WcUon.  «.a  tut 
(•til  aitto  within  OT  without  Um  ooort/'  ^^  «>Mi«rt»«,  howmrar  tekea  npoD 

This  canon  aeema  thenceforth  to  have  Wn  »«-.-i-j 

But  in  1867  the  eccS«H JT?  ^*''* 'PP"***^""' 

common-law  (l,urt«-  and  th«  TnlT  J"™*'''*^"'*  *•»  transferred  to  the 
rules  of  evidence  Oncrudii«S.ir^^^^^^  *'^"  "T  ''»'«*''«'  t*"' 

plMited  into  the  commonrw  dJurill  „>wl'''*''''^^  ^"^  *«"  '™°- 
if  no, whether  there  wa.  ^ySmmoJLw  "  e  l«''"«''i-^t"°"=  "•^• 
.  Kspondenfs  confession  in  divoree  Zh  tt^  5  corroboration  for 
rtely  answered  in  the  negative :  qnestions  were  immedi- 

•^i^'^'p^*^"  wiJl^lSTw''.^^  Tr.8re.M8.  803  CdWo«,  for 

Court.  Md  tadodlnj  .U  the  co««on TwTSl.  iTt*  '"»^'*^*"K  *•  Eocle.i„ti«d 
•ny  two  of  thMi  with  th.  wobot  iirfU  i^lrnr* ,  ,.  ?•"«*"»'•  *^  the  probate  jndg.. 

amly  eodariMMed  •uthority.  it  b  at  lib^  ^HT  1  ^"'^  "  ''^»«^''  »>y  rule,  of 
Mir  .tol-ibl..  b,  which  L  fit  i  Sryi.lL^t^"'"*  *^  ^  ""  «/evideno; 
•ndenoe,  not  op«  to  exception,  of  m^l^^^  l!,^  I**!'  '°"*  "  «>erefo«  thewi. 
would  be  th.  dotjof  the  CW  tTJfTi^h  ",' "f "  '"'^  ^^  Pri'«=il*'  "sepooderj  J 
rt^noe  of^  other  .,id««  to  ^^rt^em  ^rd"' u'J^'*';*^'' -^^^r^ 
-W-rted  br  corwbomU,.  p«of  .ho^U  «Z' J^l^I^^'  "l"  •^'»'«*<"»  «>'  •  *««  un- 
«it.on.  .  .  .  ^•^^iVb^ittJimV^rT^J^^  "■•  °*"'**  «'c«m.pection  «,d 
l»th.condudon.iJrJrth«tttM^SJS.  fa  '  •.•  *«  Court  rfiould  conie 

*«.  di.ti„ot,  and  w-quivoMi  JSS,  of^*L''*^^'  T'"'"^'  **'  "  •"•«»•"*•  to  a 
a;UbeC.rto.^tto.ct.^th^S^-^^^^^ 

W.p|«enU,  np<„  the  taeit  -rp^tlirrstrfut^^rrre^r; 


SrSif!^"'^    ""fc    itW    cKL. 
•■"••i  Trt  It  ii  en  all  oeouiana  «»  i-T-T^ 

»a^cni:  w;  ml  JS?"  SsX'-.^^ 


»iL  _         t'    '  ■«*u«  not  only  to  the  mk  .rf 
tb.^«»on.  but  to  th.  prindpta'on  which  it  U 

101  z.ilUr*'  ••*>•»».»  t.  J.  p.  M.  178 

^bjthjr  M  mmmMU,  ,ro««i  fc,  .„.piei„„  ^ 
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the  former  jurudiction  ot  the  eodesiMtical  Courts,  inoladed  by  implication 
thia  rule  of  evidenoe.*  In  moat  jfiriBdictions,  however,  the  same  statute  had 
in  fact  expressly  enacted  the  ecclesiastical  rule  of  evidenoe ;  and  thus  tne 
rule  was  placed  beyond  the  necessity  of  judicial  adoption.^**    Whether  it  dues 

•XM>'  lagtl  praoTaMii  trmj  point,  notwithataml- 
iBf  tlM  ooDMOt  01  nrtiea ;  umI  th*  adnibuiioir 
of  tha  nupondwit  thall  not  be  conipetent  evi- 
dtoo*,  raotpt  to  proT*  tha  ofigiusl  marriage  ") ; 
Ab.  Bav.  St.  i887,  |  1471  (divorce  not  to 
ba  gnatol  "apoa  tha  nucomborated  state. 
laaat,  aduiiaaioo,  or  taatiaooy  of  the  |«rti«i") ; 
m.  BaT.  St  1874.  o.  40,  |  8  (••  If  the  bill  U 
takao  la  coofaaacd,  tha  Cnnrt  ahull  procefd  to 
baar  tha  cinaa  by  axainin«iiou  of  wituewiei  Id 
opau  eoort,"  ami  tha  Court  ahall  in  no  am 


•  Caaaa  «0«,  Mto  10,  il 
Minnaaota,  and  daawbata. 

M  Ala.  Coda  18M,  f  1491  ("ao 
can  ba  randvrad  on  tha  conftaaioD  of  tha  vuv 
tiaa  or  aithar  of  than  ");  18M,  Kiof  ».  King, 
38  Ala.  816,  Sl»  (Coda  heU  to  adopt  in  aSaot 
tha  mia  of  Oanoo  106);  1858,  OomaUna  «. 
Oomtliua,  81  id.  479,  481 ;  Alaika  C  C.  P. 
1900,  I  684  (lika  Or.  Annot.  C.  1898,  f  857) ; 
AriM.  BcT.  St.  1887,  |  SllS  ("ao  divonia  ahall 
ha  grantad  on  tha  taatimony  of  a  partjr,  unlaaa 


);|i 

I  taki 


wit- 


) ;  I  9  ("  Do  eonfe&Mon  of  the  defemlant 


tha'aama  ba  eonoboratad  l»  othar  'aridanoa  ")  ;     mat  divorea  aalaaa  latiaaed  '  *  that  the  canie  of 

Ark.  Stata.  1894,  |  8811  (atatamanta  of  com-     dirorea  baa  baan  fally  proiren  ly  reliable 

plaint  ara  not  to  lie  taken  aa  troa  haoanaa  of  da- 

fcndant'a    "  failure  to  anawer,  or  hia  or  her 

■daiaaion  of  their  truth  ") ;  186S,  Viaer  *.  Bar- 

tnnd.  14  Ark.  887,  8/8,  888  (ooafaaaiona,  in 

the  aaawar  or  otharwia^  not  anlBciant  fm  any 

oharm) ;  1855,  Waloh  •.  Weleh.  16  id.  627, 

638  r  1667,  Jaoob  *.  Boh,   18  id.   899}  410 ; 

1879,  Bia  «.  Bia,  84  id.  87,  88  :  1881,  Karu  a. 

Koiti.  88  id.  119,  188 ;  1881,  Brown  v.  Brawn. 

ib.  884, 827 ;  1890,  Searboroogfa  v.  Searboroo^ 

64  id.  80 ;  OO.  0. 0.  P.  187f  1 8073  (in  divoroa 

for  adultery,  "  a  oonfcaaina  of  adnltarv,  whether 

in  or  oat  of  the  piaadingi,  ia  not  of  itaelf  aalB- 

eiant  to  jaatify  a  jodgmant  of  divoroe"):  Oiv. 

C.  I  ISO  (the  "nneorroban.<d  atatamant,  ad- 

niiarion,  or  toatimony  of  the  partiaa,"  ia  diTona, 

ia  not  auBoiaBt) :  1868,  Cooaat  ».  Ooaant,  10 

OaL  849,  364  ;  1869,  Baker  a.  Bakar^S  id.  87, 

96  ^"The  qneatioa  ...  ia  thia,  'Woald  the 

antin  teatimony,  eoaftadnna.  and  etieamatanoaa 


jury  ahall  ba  aatiaiiad  that  uuch  confesbiun  wu 
made  in  ^neerity  and  withont  fraud  or  eolluaioB 
to  enabU  tha  eoffl|ilainant  to  obtain  a  dirorce  "| ; 
1863,  8hillingar.K  Shillinger,  14  III.  147,  IM 
("  It  wonM  be  erroneona  to  grant  th«  dr:ne,  on 
takiiM  tlM  bill  for  eonfeeeeoL  without  anr  en- 
denoT*)  t  1869,  Bergen  ».  Bergen,  22  iai  187, 
189,  annib  (admiaaiona,  if  free  from  fnud  or  col- 
tnaioB,  B-iy  aalBea) ;  /nrf.  Bev.  St.  18»7.  f  105» 
("no  dene*  ahall  ba  rendered  on  d«rault  «ith- 
oat  pcoaf"),  1846,  McCalloeh  v.  HcCnllocli,  8 
Blawt  60  (otbar  eridanca  ia  nereaaory,  trnda 
the  euiy  alatnte,  eren  if  the  coufeiuion  ia  I*- 
lieved):  1861,  Siott  •.  Scott,  17  In).  309, 
mwtUt  (defonit  or  confeaaiou  alone  not  aufficieiit, 
even  under  ''  .4r  atatntea  drcUriuft  niamafw  a 
ei*il  eantnet) ;  A*.  Oan.  St.  1897,  c.  M,  f  Jt 
(a  diToroe  ia  aiot  to  be  granted  "  u)ion  the  ni 


lead  the  guardei  diaeKtion  of  a  icaaoBaUe  and     corroborated  teetimony  of  either  1 
jnatnuatothaeonelnaienl'"};  1898,Andrew8    or  both  of  them ") ;  1 60  (admi 


*.  Andrawa,  130  id.  184,  6t  fae.  898  (oorrobo- 
ntion  found,  oa  the  Iheta) ;  D.  O.  Comn.  St. 
1894,  e.  SO,  1 88  ("nor  ahall  any  adminiaaa 
contained  in  the  anawer  of  the  defudant  be 
taken  ea  proof  of  the  fiuita  ohaigad  aa  tha  ground 
of  tha  applioation.  but  the  eaae  ahall  in  all 
oaaee  be  proved  by  other  eridenoe");  /M.  Bev. 
St  1898,  e.  76, 1 6  ("  The  conliieaioa  of  adther 
party  ahall  ba  reeeivad  ia  evideaea,  aakaa  aaoh 
ooamaioB  ahall  be  corroboiated  by  tha  teetinony 
of  three  or  more  oonpetant  witoeana  ar  by 
Btnngly  eorroberative  drenmetaaeca ")  ;  0b. 
Code  1895,  |  8430  (ooateaiaaa  of  adnltray  or 
cruelty  aie  inaaacieat  "if  naaam>orted  by  eor> 
nbomting  eiroumetaneea  aad  made  with  a  view 
to  he  eviiknoe  in  tha  canae  ") :  1868,  Baekholto 
«.  Huckhulta,  84  Oa.  838,  344  ("  When  the 
evidence  conaiatf  ezelaaively  in  ea«h  ooato- 
aiona,  a  total  divorce  will  not  ha  pnatad ") ; 
1875,  Woolfolk  *.  Woolfolk,  6»  ai.  80  (Code 
applieil) ;  Haw.  Civfl  Lawa  1897,  1 1919  ("no 
aeatenee  of  nullity  of  Diarriafe  abaH  be  pro- 
nounced aolely on  the deelarationa or  aaafiiluna 
of  the  partiee,  but  the  Court  ehaU  in  all  eaaea 
iranire  other  aatiabetory  evidence  of  the  facta 
on  which  tha  aHagation  of  nullity  ia  fonaded  ") ; 
'  I  lfl84  (ia  divoreat  "the  Court  ahall  require 


hnauuil  or  «ife 
liaaiona  not  ob- 
tained "hf  connivance,  IVaad,  coercion  or  otbrr 
impn^nr  maana."  are  receivable) ;  8t.  1908, 
e.  M7  (ia  divoroa  pnceedinga,  no  divorce  ahall  b« 
giaatad  "  upon  the  nnoonvboiated  testinionjr  o( 
either  huaband  or  wife,  or  of  both  of  them  "j ; 
e.  888  (aanie,  but  endinf^  "  either  hnaban<I  oi 
wib  by  tha  otiier  ") ;  Kp. :  Stata.  1899,  i  1119 
(ao  divMca  petition  "  ahall  be  taken  for  ooe. 
feaaed,  or  ba  aaalained  by  the  admisainn  of  th< 
defiiadaat  alone,  but  mnat  be  an|i|»rted  by  otiwr 
proof.  Two  witneaaaa,  or  one  and  atroig  cor- 
roboiating  circnniatancea,  ahall  be  nrceaaarr  to 
aiiataintM  charge  of  adultery  or  levdnoa. 
The  credibility  or  good  character  of  Mich  «it- 
neaaea  anat !»  peiaonally  known  to  the  iaip,  or 
to  tha  oBcar  tuiag  the  dennaition,  who  shall  to 
eartUy,  or  it  muatba  proved  ") ;  1 8St8.  McTamp- 
bell  *.  MeOampbaU,  108  Ky.  745.  46  S.  W.  18 
(tha  atatuta  ia  aitiaAed  by  testimony  to  the  vit- 
neaa'  good  character  preeented  to  the  jnd|!>'): 
la. :  1840,  Hannan  *.  HcLelaml.  16  U.  26 
("mere  acknowledgment,"  insufficient);  18M, 
Weigera  Suetaaalaa,  18  U.  An.  49,  68  (preee-l- 
ing  eaaa  approved) ;  1887,  Mack  r.  Handy,  39 
id.  491,  496,  3  8&  181  (mere  confesaioii  i«  "i»- 
lllMaBtofltaeW");  M*.:  1830,  Cayfonra  C«.e, 
7  GraauL  67,  01  (uia  mare  coufcasion  of  a  paitjr 
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H^20U2  RESPONDENT  IN  DIVORCE  .  ,,„ 

exiit  M  a  part  of  the  common  la^  whiw«  n«       i. 

prior  ruling,  have  M-nmed  ito  eSri^l'^u    ?'"**  °''*^"  «""»  "o 
qnwtion.  ««wnce,  seems  therefore  to  be  an  aiguable 


oktrgMl  «ith  ■doltny  li  tiot  infldrat  "  to  «. 

«d  wife  to  obtaiD  .'5iZS"7?*«".  'l""'7,;:J 


Wtterr  on  theVifc,id,Sta'-  (^,1.7"°",  ."■"* 


<l«««orJi»oree  •h^'l^,  „,  •,;  ™"J"  ^^ 
k|«i«s  oontado«k  or  Hd^  W™?  rf  ,t'  ^'J' 
tin,  bttt  thx  Court  ifasil  nnnif.  !m.      il/L  •*'" 

rf  t*.  fart.  ••) ;  ma^lprsTi^v^rwlir 

Cli.  M,  H  ("other  Unf  L  J.',. ^'',';' ^•'^« 


ntum    ;  bat  on  a  charae 

Mmhontion  "need  not  be otmnAmJli. C 

•etw,"  where  them  itU^X!n^,«^?^"- 

0-rt  nqnire.  proof  to  j2rtk.n  „^    ''  li^l*.  <^ 
KMite  applied);  Jfiim.  Gen  flf  ^ai?  '^.5*' 

'ATJ^tT'  »'«ss"m':l;"„rte"pL'rtT"- 

■laer  in  or  o«t  of  omirt   t  •  I  Ml  -pJ.     '^" 

Md„Sntwith;,i^',Adl^flSS?'ir 
(like  Cal.  C.  C.  P   «  M7«>'.    vil",?*'  •**" 

■«t  in  aneUier  State  fiTJ-i.*"'  *2  '"'«"'■ 
«.«iei.,,t1:^-,h'„;t  KTiZ.w'a"^'''  held 

Mi.l.S5c'iti,««^w*','!7''  ^•"  •■  Tnte. 

*<f^  fact™  th/lETl^     *l'  "'«''  •''"""'• 
»<H.m.lM     *•  "'"'*^  •*•■««»  but  do 


of  colluaion  or  durLaTTilL?"  "J*?  •"•picion 
P«nnittedtod?Snr.Mt.i^*»*!. '''*''''»«<')  »• 
»  id.  6ia,  46  Atl  ImS?;  J^*.'"""'  '•  ''••'^inl, 
•dulte,y  ait  ..nVtbi-fe'  "-:ii™.'lo7f„1 

„„     ._„     .,  ,80  id.  821 

168.  *9  Ati:  81(Wc™?eii""  r-  *'""'"'•  «'  ^ 
•ithou,  coiTobo«tK  to  r*'  fl"'  J"*""" 
■A^  r.  0.  C.  P  I8»7  aV,i^  1''?  "^  ehai^ed) ; 
.  r-rty  ia  abn,  Si  .?'  .^'o  Lrl^*^"' 
evidence  of  the  fa.  t«  n... .,  i '        ■""  "•'"f«rtory 

other  pw„f,"  beJd  .uffld^t'T''*'"""'  "*'«'' 
time  ivnnSi..i .  :'  .'"■'  ^"y 


for  adultery) :  islT    «"_?'_•  "l!*™*  of  diTorre 


-(-•■■•uiDuiaion  liy  default  or.!..— 

for  adultery)  •   jsyj    u  uecree  of  dirorre 

'■  Lyon.  SXriM  ?irT>/  !?«'■  Ljou 
I  1288  ( iu  diron»:  f„,  '.i  ?J  ■*'  '^^  ^od*  1883, 

Handey.  lo  I„d.  608.  61 1 '•  SSi "tI"^"'" • 
Toole,  112  N.  C.  162  18  8  V  oio'  ,  -'*  •"• 
extrnjndicial   admimi.T.',.    „      •■''?•   •"^t  of 

gnmted  nJL  .l    ^  ^^  <''™"=8  can   be 

S^tTilmtarir^i^:  """"?'f~t«l  •tali! 
Oh.  BerStTs  MB?  ^^i"""''  "'*''•  P«rtiea') ; 
KM^^nll  .  ".  .  '  ('"  Jiroree  or  aliinonv  i.»J 
OMdinga.  admia.ion.  obtaiia-d  bv 'f»^7  ^ 
niTauM,  coercion,  or  other  imn™ J  "**'  ™"- 
not  to  be  wceiyed  .  a  d«r^J^rJ?*r  "•""••. 
"  npon  the  testimoiy  or"d^i!":"°!  *?  "*  K™"*"! 
.unnorted  hy  other  Cmo";  >"i^'  'S;^?  ""r 
»•  Brainard,  Wiicht  mu  JliLi  ■'•'      .  •  ""'nard 

18»S  |«M7in  di^,^;  *^-  "*:  <'*'•  Sft- 
"the  Court  may  'S    '  "'J'"!!"'?  Procee,li„p,, 

.— .,  ..uuwo  neretoadultory)  •  iSKTn •''•"  »PP<«f  to  hnve  h«.n  L,  f    1"!?  ""'''  "» 

»»t  in  MKiUw  State  fcT^lnlffil'  -  !"'""'■     •  •  •  But  0^  Xo^r'.h.?t  '^"  ""P™!*"-  mean,. 

"■   C.    P.    I  8079)  ■    B..,o?,    '..>"''*  Ciil. 

Sr;co^;.^:rhe'rdeiHvr^^^^^^^^^ 

fwtory  evident.  inXSnTS?  tH  ""<*"»'"■ 
or  adini«.i„n  of  UZT^^"^'\! ^^' ^Z'^J'^''''' 
"No  divoree  .ha  I  L'^^.ii  *'•  "»^  <••  " 
<l-ce.of  .ith:r tlml  Tw"  re  STJt  *"" 
cpllnuon  between  then, »  .  ™!'-i:--  i?  ^ '?y 


■>■     ^llnrioi  b:tTee„"*tr.„  .."'  *"■'•  '^  """*  »*  ""v 

lo     Stata   WSeTl  mf  b  '  J  .r"««°8  Key.  Ciy. 
^^^  4o»B,  I W7S,  by  ttnhug  eat  "iad«|«u. 
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[Chaf.  UIX 


§  2068.  Bum  :  (h)  VoUey  o(  tlw  Kol*.  The  rale  is  foanded  on  the  rooted 
propensitj  (appaiently  nothing  novel  in  oar  own  generation)  to  resort  to  a 
false  confession  of  guilt  in  order  to  secure  freedom  from  the  marriage  tie  in 
cases  where  no  legally  recognized  cause  for  its  dissolntioft  really  exists : 

1788,  Mr.  nouMf  OugUim,  Ordo  Judieioram,  tit  218,  p.  810 :  ••  Mnee  in  our  dari  (by 
the  UaTil't  panuMion)  »  great  miuiy  diroroea  are  touglit  on  tb«  gnmnd  \d  sdult«rr,  in 
order  by  that  pretext  that  tlie  divorced  parties  may  be  able  to  proeeed  to  another  mar. 
riaga,  and  einoe  (in  order  thna  the  more  earily  to  obtain  a  divoree)  the  wife  ii  uwd  to 
eoafcM  tlte  adultery  of  which  she  it  by  ooUiuion  eharned,  thongfa  in  truth  none  han  bt-en 
ooaimitted  ;  and  eometimea  alio  the  hatband  (that  he  may  take  a  new  wife)  induces  the 
wife  by  threats,  blo«m,  blandiihineuu,  or  tome  other  unlawful  mode,  to  oonfeis  tlie  adul- 
tery, though  the  had  committed  none,  Therefore,  to  avoid  and  obviate  this  craft  and  fraud, 
the  judge,  in  this  clais  of  catet,  it  acouttomed  to  aearoh  out  the  woman's  mind  in  private 
(all  other  penona,  especially  the  hatband,  being  withdrawn),  and  to  examine  her  ctre- 
fally  as  to  the  truth  and  at  to  the  motive  for  tuch  a  eonfeition,  and  by  every  lawful  meana 
and  mode  to  elicit  the  truth ;  and  if  he  flndt  craft  and  fraud  of  this  sort,  or  even  tome 
probable  raspicion  of  it,  he  it  accustomed  to  refute  a  judgment  of  divorce,  unleu  the 
petitioner  for  the  divorce  tball  have  proved  the  alleged  adultery  by  witneteea,  or  at  leoat 
by  vehement  pretnmptive  cireumatancSt  and  public  repute,  or  otberwiae  itiformed  the 
judge's  oonseience  (beoaute  the  alleged  crime  may  be  true),  from  which  the  judge  may 
believe  that  the  woman's  eonfeseion  of  the  adultery  has  not  prooeeded  from  craft  or 
fraud." 

1859,  Field,  J.,  in  Battr  v.  Baker,  IS  Cal.  87, 04 :  •'  The  object  of  the  rnle  ia  to  prevent 
collation  between  the  parties.  Without  tome  limitation  of  this  kind  it  would  be  in  the 
power  of  the  partiet  to  obtain  a  divorce  in  all  eaaai.  The  public  it  intereated  in  the  mar- 
riage relation  and  the  maintenance  of  ita  integrity,  as  it  is  the  foundation  of  the  social 
ayatem ;  and  the  htw  witely  requires  pnxrf  of  the  facts  alleged  sa  tiie  ground  for  its  diam- 
lution.  The  agreement  of  the  parties  will  not  sntwer,  ss  then  the  marriage  relation 
would  be  one  only  of  temporary  eonvenienoe.  The  default  in  the  action  will  not  answer, 
as  thia  would  only  be  another  form  for  carrying  out  their  previous  sgreement.  Confes- 
sions will  not  antwer,  because  they  may  be  the  result  of  oollusioa,  and  be  untrue  in  fact 
But  the  public  can  have  no  interest  in  tuppretting  the  trutii ;  and,  as  a  meana  of  ita  asoer- 
tainment,  the  confesaiona  of  partiea  against  their  interests  have  always  bsen  regarded  at 
evidence  of  tiie  most  important  eharaeter." 


^3=- 


That  such  a  frequency  of  false  confession  prevails  is  indubitable.  That  pro- 
dence  would  require  a  judge  always  to  seek  such  corroboration  is  equally 
indubitable.  But  it  does  not  follow  that  a  fixed  rale  of  law  ought  to  exist 
Its  behest  is  generally  superfluous,  since  ordinary  pradence  and  knowledge 
of  human  nature  point  the  same  warning.  All  die  arguments  generally  ap- 
plicable against  fixed  rales  of  number  or  quantity  (anfe,  §  2033)  are  here 
also  applicable.    The  present  rale  probably  does  less  harm  than  any  other  of 


dent  of  the  coafetaion  or  admiaaion  of  either 
twrty,"  and  by  adding  the  above  olauae);  1848, 
Sheffield  *.  BlieOeld,  S  Tex.  79,  88  (atatute  ap- 
plied) i  185S,  Simmooa  «.  Simmoua,  IS  id.  488, 
473  (aanw) ;  1874,  Matbewa  *.  Mathewa,  41  id. 
881,  333  (nme) ;  1884,  Endick  r.  Eodiek,  81 
id.  659,  S81  (aame ;  conviction  of  aaaaolt  and 
hatterv  on  a  wife,  npon  i>lea  of  guilty,  inauf- 
flcient') ;  Ft.  St  18»4,  |  2«7a  (no  marriagt  ia  to 
be  dedarad  null  "aotaly  on  the  declaiationt  or 
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eonfearioot  of  the  partiea") ;  1827,  Gonid  t. 
Gould,  S  Aik.  180  (confeaaion  alone,  not  lof- 
flciant  on  a  eharge  of  adultery) ;  1877.  Bichtrd- 
aon  >.  Riebaidton,  60  Vt  119,  122  (»t»tut« 
applied);  ITyo.  Itev.  St.  1887,  lim.{m  it- 
em " anall  be  UMMle  aolely  "n  the  detUnitinns, 
eonfeaaiona,  or  admiadoua  of  the  narties,  hut  tht 
Court  ahall  in  all  eaaet  require  other  evidence  m 
ita  natnie  eonobontiva  of  auch  declarstioaa, 
etc.). 
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|20«9 
l.'SXmii^tl""  •"•>-  ■"""-Ox  *h.  I.  pHnCp,.  .„ 

of  the  Canon  applies  to^n!L?!lf*-T    ^^^  '!1"'  language  and  the  policy 

eon.™nUof  4hton*:«S^'  tZT^IZ:!''  "^' •-t^"«^thJ 
p»otica  .eem.  to  have  followed  no  .uch  hS,h„  ?"'  ^^  ^'''""•tical 

decisions  in  this  country  (with  »«««„»•    ^"'  ""  ^""^  *•"»  '^-tutes  or 

(2)  The  .PPlkmtionS^tKle  to  a  p^^Son  1""^' '^ 
«<  th^).  and  not  meiely  to  diva^^X.T       "''P*~^»»°  (divorce  «  ««„« 

nanii)  ha.  «,n,etime.  lien  dS  b„t  tS'3"  TJ'*  ^'^'''  '^'""■- 
apply  alike  to  both.«  ""«"««.  but  the  policy  of  the  rule  seems  to 

thi^iJtJrroy :;  ti  ^;.  rZh^*'^"'  "--^^  ^  -  «^-  - 

construction  of  this  to  be  nT/hLtTH^?  "  *^"""'""  ''*'°*''  »»>«  P«>Per 
confusion  a.  the  ~le  tes^fmLy  ^  ifSLTf  "°'^  """^^^d  upon  t'^e 
e«dit  is  not  to  be  given  toTtTor  ^hS  '  °'  *''"  '''"'««•  ^"^  'hat 

da«s,  is  removed.  ^iTorhe  w^ri^h^'^J"'"  '"  '•"«  °'  '=«"»"™  «' 
need  not  directly  bear  np^n  the  m^n  '^'^'T^^'i^  '">m  other  evidence 
confidence  in  the%onfe,sKn  itlf  Thtet  tt  "'*'.\"'^  "*  •""'^  "«  «"»««' 
nding?;*  although  ordinarirthe  ItLdnn  ''''  ^'"J"  *^' """^  «'«^"» 
A.  to  any  furth«  detailed  rSesdefit?„'nil„r^  **«"  •^"""d. 

A^it riLrsrnt"uS:::rrrSz^^^^^  ^^-  *•>« ->» 

eiple;  and  this  is  genemlly  cSLl^  i^J^S^',  ^'T  *"°"8''  °°  P^n- 
hu  sometiaws  beefassenedtalv^.  Nevertheless,  their  inadmissiWlity 
-en  deliberatelyjT  iTSp'^^oU^sUtitoT'^""  language.,  anj 
perpetuated  this  totaUy  groundless  ^aLh!^^  has  in  some  jurisdictions 
it  in  those  juriadictioni  ^"  '""^  *«  Courts  to  foUow 


>*»•  ■  1868,  Hitohcox T  HItchwi    o  %r  T""     iS*"."^  » <^  "8.  7m7i887  'll«k'.  H."!i'- 


•'•tnte  in  tomu  nuqwrta,  that  ni 
:  M  gTMited ' 


Miw».  Btkw,  180*1.  87  M/lSu^  .  '..  J**' 

-"^^.Fts.^tlvHSv'-- 


810  'J^iV"'y-,''\^*r'"'"''7'  «  O*"*''  Abr' 
'•i„^\211    .«"'f""'0'>  nncorrobormtedThelli 


47A"n''^''"^^''-**«''«rf«)ii.4Port  «7 
S  tt  to  *,^^"  "if,'*"  *•"•  ^««^in  to 

^«yr.  6n.y.  15  k  778,  786  (tbi  cS;  X' 
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[Cbat.  L\1 


I  2070.  VMemboraMa  Coni— t—  of  Aaamu*  ta  CktalMa  Cmm«:  ( 
BigUak  nd*.  Whether  the  uucorrobonted  coafeerion  of  the  aocoaed  iu 
oriminal  oaae  ie  alone  tniBcient  to  tnpport  a  oonTietioa  ia  a  qneetion  whi< 
for  more  than  a  hundred'  yean  haa  been  culpably  kft  nnaettled  in  En^li 
law.>  Frequent  opportonitiea  were  preaented  for  aettUng  it,  but  they  m 
not  improved ;  and  the  law  waa  kft  ia  an  unfortunate  atate  tt  obacnrii 
aubject  to  much  differenoe  of  opinion. 

To  b^in  with,  there  ia  a  report  of  a  ruling  in  1784  that  auoh  a  confesgi 
Buf&ced :  *  but  neither  the  report  nor  the  ruling  waa  Seated  aa  of  final  authi 
ity.  It  ia  fairly  clear  that  before  that  time  no  apecial  requirement  exisu 
and  that  the  matter  waa  unhampered  by  any  quautitatiTe  rule.*  But  duri 
the  ISOOa  the  question  was  frequently  raised ;  and,  while  the  trend  of  opini 
apparently  diafavored  such  a  fixed  rule,  none  of  the  dedaiona  enunciattMJ 
clear  propoaition  or  put  the  matter  beyond  oootroreray.* 


ml$,  I  1067,  (fUnnrdi  ehumgtA  tk*  bw  ia 
thU  State) :  183V4,  Bniurd  *.  Braiauii,  Bm- 
oom  V.  BaMwm,  Wright  Oh.  SM,  6*S ;  1S48, 
fOuOM  «.  SheOeU,  S  Tai.  79,  U  (iawimi*- 
iibl*.  profaaUr,  wider  •  itetato  rmoirln*  •  d*' 
eiN  to  moend  otion  "•▼idMHie  indrondnit  of 
tha  ooaTMiioB"):  1884,  Kadielc  >.  ladiek,  61 
id.  6W.  Ml. 

•  Tba  principle  that  an  extn^jndiHal  oon'o- 
aioii,  without  oorroboratioB,  doee  aot  anflee, 
waa  aa  innortaat  one  in  the  OontiaeBtat  Iwu 
natanw;  1900,  PMrtila,  Storia  del  diritto  itaii- 
lOio,  ad  ed..  ToL  VI,  pt.  1, p.  4«:  18SS,  la- 
neiii,  HUtoiia  de  \m  prooidBra  erimiaalk  aa 
riaao^  MS,  378.  ExampU  of  ita  appUaatioa 
nay  be  aara  ia  raaerhaoli'a  RMBariniUe  (Oar- 
man)  CMmiBal  Triafai  (1846 ;  tr.  Dnff-OoidaaX 
pamim,  and  in  N.  W.  flaaior'a  eaatjr  on  FanCT- 
Wh.  iu  hU  BiamnUoal  Bkatehaa  (1868). 

•  1784,  R.  *.  Whading,  I  Laaoh  Or.  L.,  4til 
ad.,  811,  in  note  to  R.  *.  Jaooba  ("  la  the  eaaa 
of  John  WhealinK  triad  before  Uird  Kenyoo  at 
the  aoniBMr  aaidaa  at  SaUabarr,  178^  it  traa 
datenninad  that  a  priaoaer  BMy  oa  eonHetad  oa 
hia  own  eoaraaaioa,  when  prarad  hj  legal  taati- 
moay,  altboogh  it  ia  totally  onconobotatad  by 
any  other  aviiMMa  "). 

•  The  paMagaa  frora  Lord  Hab  aad  Sir  Id- 
[Ootad  pat,  I  9081,  aia  aomatimaa 

^ w  preeent  point ;  bat  it  ia  obvieaa 

that  they  hare  aochteg  to  in  with  a  eonfaerion 
role.  WhateTar  rale  thne  waa  in  earlier  tiiMa 
would  hav*  looked  in  the  onioaito  dinotiaaj 
i. «.  the  oonfeaaion  wonM  have  been  raaaidad 
aa  the  ationg  and  neoeeaary  eridanoe  t  lor  ez- 
amide:  1660,  Hnlet'a  Trid,  5  How.  St.  Tr. 
1179,  1195  (U  C.  B.  Bridgwan,  abaigiag  the 
jury:  "If  yon  believe  it  upon  tkeae  relatioaa 
[or  Witaeaaee],  aatf  after  hia  own  oonfeeeion, .  .  . 
then  he  ia  to  be  fonnd  gniltr.  .  .  .  II  yoa  take 
it  aingly,  if  yon  ha*o  nothing  of  other  proof, 
what  another  man  aaya  of  ma  doth  not  duige 
BK,  unleee  there  be  aomethiag  of  my  own.  .  .  . 
It  ia  my  dnty  to  tall  yoa  that  what  ia  aaid  by 
another  of  ma,  that  akma  ia  not  a  pregnant 
aridenoe"). 

The  dril  law  tnk  aboet  eoatwrinna  thrawa 


ward  0>ke,  qoi 
eited  apon  the 


no  light  OB  the  lal^aBt,  baoaaaa  It  mted  on  •  I 
fereat  theory  of  pnof ;  aee  the  dtation*  imp 
aota  1,  aad  Pnifaaaar  Lowall'a  articlea  on  i 
Jodielal  Uae  of  Toftnra,  11  Harr.  L  lUr.  29 
•  ini,  B.  •.  Uditdga^  B.  4  R.  440  (Urre 
of  a  BMua  i  whatbar  the  mara  had  been  atol 
or  had  baaa  Ihaad  aa  aa  eatiay  waa  in  iuu 
"a  Taiy  (hit  ooafaaaioa  "  waa  read  ;  the  qp 
tioB  waa  laaarrad  "whatbar  a  priaoner  174 
ooght  to  ba  aoavietod  af  a  felony  on  hi»  w 
ooafeaaioB  aMndy,  withoat  other  prooT  of 
Moay  baring  baea  eamaiittad " ;  the  judj 
haU  that  there  waa  "aaflkiant  evMrnce 
ooalna  tha  uaafwiioB,"  tbaa  aot  deciiling  t 
qnaitioB) ;  183S,  R.  a.  Mknar,  ib.  48  (n 
fiery  I  tlw  praaaeating  wltaa«  aot  ajipmrit 
tiM  eonfaaMaa  wars  aaad  1  tha  question  bi'i 
laauiud,  tbajadgaa  "  held  the  conviction  i%'ht 
yat  baia  than  waa  aridenee  that  one  defemlii 
''waa  dadrooa"  to  BtnTant  the  witnew  fn 
appaariiV) ;  ISIS,  B.  *.  White,  ih.  60»  {I 
em  of  oata ;  azpUait  eonfaeelona  of  guilt ;  t 
trial  jodga  donlitad  aboat  naing  thein,  aa  t 
pnoaaeator  "eoaU  aot  eattUiah  that  a  fd« 
had  baaa  oommlttad,"  bat  after  adiuitting  t 
aoafwiooa  aad  leaarriaa  the  point,  "thcjiulf 
praaantbaU tba ooavietian  right ":  fromthei 
port,  bowarer,  it  wooM  aeem  that  there  wu 
bet  aalBebnt  iadepeadant  eridence  of  the  li 
of  the  oata) ;  1838,  B.  *.  Tippet,  ib.  «)9(umil 
tbufft ;  on  laaerrinir  the  queation,  all  the  Her 
jndgee  maating  bald  that  there  wu  ■uSeie 
Lidepandaat  ertdaaea,  "and  moat  of  the  learn 
Jod^  thought  that  witbont  tlie  owner'*  ei 
denea  tha  priaon^r'a  conbeaion  waa  etidrn 
npoa  which  the  jy  might  bare  oonvicleJ" 
1834.  Hawkiaa.  PlelM  of  the  Crown,  8ih  e> 
b.  a,  e.  46,  I  87  ("  Bat  if  a  oonfeeeion  he  rolu 
taiUy  made  and  ngabrir  proved  on  the  trial, 
b  aaOdaat,  if  tba  Jaiy  believe  it  to  he  true, 
oonviot  tba  priaoaer  withoot  any  corrohontii 
avideaoa  to  aapport  it "  i  ao  alao  ib.  |  42,  citii 
Haifa  oaaa,  IIS-  1790,  "before  the  juam" 
1881,  B.  *.  Taft,  5  C  *  P.  167  (Lord  Lyn 
bunt,  0.  B. ;  broeay  of  heiren  ;  the  heifrra  we 
"  "  ■  '  ■  ■  m  the  (if  fendaol 
two  hnfera  £re 


not  provad  to  ba  ariaaed,  bat  on  the  drlendanl 
eoubaaioB  that  ba  had  takaa 
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M  it  out  be  •nppowd  to  obtain  .t  .11  .IT^  •      .    i  ^"""^  '«*»«•    80  far 

kh  owa  OMfMkm  m^,,  witlK,Wi^  rf  »^  5^55^'*'/*?'"  "**»"** •«"»«^ •» 
-^.«U»*.p«t,.u4-toU:.'S:2^«2:^"ai»*^^  boa^or  ^n<. 

2;oCihiTr4?irp;i^,r^^^^^^  no  o.  doubt.  th.t  th, 

giren  with  equal  effloaor  by  JJS  or  mI.  .  •    •  V  ""^"^  ''^'''^  «»°  «« 
Uiodox  function  of  jud«J)  byre^lrsl"l-  i^'^^'^  P""mng  the  or- 
i-tellig.,K«  .„d  ciuorln  'u^?  j^'i?  I'jl  tZuffl^J^!"^    ^00.0.00 
without  a  laying  on  of  the  rod  in  the  .hTw  of  a  «.!««??      ^^^P"""*"  '*• 
danger  which  it  i.  .nppo«rf  to  guwd  a^J^-f  *         *?'  ^''-    M°«»ver.  the 
»oo  thought    That  iCr  uLfSSl?f     ,^  ^"f  exaggerated  in  com- 
eonfcMioi  however.  «£  a,  LdSo^  1  ^-  Tu'""'""  °'  «^*-    S«ch 
I«ve  been  ^xc^n^  ^r^fst^  slb  "  '^  ""t  "'  ""  '=°"'»-' 
iH*  really  needed,  at  lLVbem«i;.n2wi„         »  ™\?»ight  ordinarily,  if 
ruhH™  todayl;n.uriy^^'jK":^  ,®"'  ^^  ™^'''  "''^  "^^  •"<=»» 
fcnnuU.  with  which  toVnS^plfeS  u^l""*  ~"""'\"  ™"  ^«"«» 
ehaige  to  the  jniy.    The*,  caibiSiM  of  SS  ^  "*  ""'  °'  ''°'^'  ^^  ^^ 
to  the  coune  if  juatioT^  «I»bUitiee  of  abuae  mdce  it  a  podtive  obstruction 


Ml  .rf  whom  «m  M«  with  him.  ud  thrtS 

^p«^i.^jrrK.Tii!:5!r:s 


— IT"  w  ""  V  ">  «K!ii  or  tiM 
owiJW  Sua  in  r.Tor  of  th«  ,u«. 

-j-^  -.   »a  orUance,  thoro  wu  noma  cor- 

KohontlngdrcaBiMuiee"). 

of  f he  Tot.  h«ld  .affieknt ;  ••  it "  uot  own  X 
to  doubt  that  tb.  m.«  confe«i„n  of  ,he'^.„"i2d 

JomlBide;  Mrhitnide,  C,  J.,  din  V-  1887  »  - 


I  son 
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mmtitm  hM  oobm  «p  for  daoiaioa,  to  adopt  tha  fisad  nila  tbat  oorroboratiog 
waa  nacaaaary,— ohiafly  movad,  io  all  proUbUitj,  by  Piofaaaor  Uraetn  afi 
aaggaation*  Uwt  "thia  opinion  oartainly  baat  aooorda  with  the  hniuaiiity  o( 
tba  criminal  ooda  and  with  tha  graat  degiea  of  caution  appUad  in  receiving 
and  weighing  tha  aridanoe  of  ooufeaaioot  in  othar  caaaa." 

In  a  few  Juriadicticna.  the  rule  ia  properiy  not  limitad  to  aridanoe  concern- 
ing the  0orp«f  iMieti ;  i  «.  the  corroboiating  facta  may  be  of  any  lort  what- 
ever, provided  only  that  they  tend  to  prodoea  a  oonfidanoe  in  the  trutli  uf  ti-^> 
confeaaion : 


18o«,SUMMr,J.,liiB«rfMV.  FMyl*.  n  IIL  488,  f«|«l»ed  "  iOiBe  proof  thrt  •  crime 
had  bem  oonmiMed,  or  of  oiroanMtMMW  eorroborating  ead  fortlfjring  tha  oonfeuioii ; 
.  .  .  pnwf  of  any  anmbw  of  Umm  ImU  and  oiroaaMtaiMM  eonriitwit  with  tb*  truth  u( 
Um  oonfoMloo,  or  which  the  MnfeMfam  has  M  to  Um  dliaorary  of,  and  vhioh  would  not 
probably  hare  •xittwl  bad  the  erimo  bMo  enamittad,  aeeMMrily  eorrobontc  it;  .  .  , 
the  oorroboradnf  factor  faeti  in  proof  naed  not  nieiMarlly,  iadapandaak  of  Um  ouufeMioo, 
tMMl  to  prove  the  NfjNw  rfclM."  • 

But  in  moat  juriadictiona  the  atrktez  form  of  rule  ia  taken,  and  the  evidence 
mtut  concern  the  eorpu$  delieti  .* 

1870.  BridM,  C.  J-,  hi  i/MUw  v.  Stan,  OS  Aht-  187,  1»4 :  ••  ETidaaoa  of  fkU  ud 
einan>elaiie«e  atleodiDg  the  particnUr  ofbaia,  and  OMially  attending  Uw  eomiuiuion  of 
aimikr  oOaniM,  or  of  facta  to  the  dtaoovery  ct  wbieh  the  oonfMsioB  hee  led,  «id  wbicb 
woald  not  probably  have  eiiBted  if  the  offeaM  had  not  been  oommittad,  or  of  f  acU  htring 
a  Joet  tandaoey  to  lead  tha  mind  to  the  eonelnakm  that  tha  oSenee  hee  bean  oommittMl. 
woald  be  admiMible  to  oorrobtmte  tha  eonfaaiion."  * 

105(fUM)l  isas,  Barfw  *.  Stetr,  »1  M.  lOi, 
6&  k.  t(a(eorroboiatiiw  tmmd) ;  18M,  Schmrfr 
■.  But*,  as  id.  177, 18  8.  B.  ft6S  (mutder ;  wu. : 
oonpm  th«  lst*r  caiM  dlad  in  tbt  nrxt  uuirj; 
Jtt.:  ISM,  BwM  •.  Paoplr,  17  III.  m  (In. 
got  {  rote  nrtnetid  to  blwila ;  but  oiumh 
tb*  latar  ewn  dtod  ia  tb*  next  notr) ;  M. 
B«T.  St  1S»7,  1 18>*  (*'  A  conrMMon  mad*  m- 
dw  iiidaotnMDta  it  not  wBeient  to  irsmol  > 
oaavistioa  witboat  loftobontinK  trntiinonr "); 
jr.  J.  I  1818,  BtnU  •.  AaVoD,  1  South,  232, 2W, 
SM  laiudtr ;  confMiioa  or  a  ehikl,  h«ld  not 
■ufldant  withont  loiii*  oorroberation) ;  WS, 
State  *.  Oeild,  10  N.  J.  L.  IS*  ;not  deciding  the 


648,  tSS  (qowtioa  not  diddad) ; 
OBrrobotMioa  imniinimy;  1888,  Com.  •.  Tarr, 
4  AU.  8U,  mmtU  (adaltwy);  1887,  Oom-  «. 
MaOna,  87  Nana.  680,  mmik  (aiaon) ;  mm- 
mrp:  1867,  Uo^.  •.  How*,  8  Orajr  110,  amMt 
(boigian);  1878,  Cms.  *.  Saritb,  118  Xaia. 
i06,1IM,  81&  mmiU  (an*a)  t  undteidmi:  1800, 
Coik*.  MofTtaaqr,  176  id.  984,  6S  H.  K.  S86 ; 
ITtHk  OanUnmi  1787,  State  *.  Uag,  1  Hayw. 
466  (6841  ("  A  aalted  *oefn*i»e,  ae*tt*aJ*d 
with  ginnnB*taiMa%  b  iaMtOoitet. ...  A*  than 
ar*  no  aoatrmataty  cdraaaartaaaM  ia  tb*  prw- 
•at  eaw,  it  ia  btttar  to  asqait  tb*  (iriMew") ; 
1847,  State  •-  Oowan,  7  Ired.  SS8,  944,  amU* 
(gota lumary);  OuUtd  auimt  1868,  U.  S.  ». 
William*  (aaetad  <V^). 

•  BrtdcM*,  I  917. 

•  Atmrdt  Oa.  Code  1886, 1 1006  ("  A  oon- 
faaeioa  atoo*,  uoootfobontad  by  otb*r  rridMia*. 
will  not  JaatUy  a  eosTietion") ;  1871,  Mamjr 
•.  State,  a  Oa.  MS  (anoo) ;  1879.  Hdambak*  *. 
Stata,  46  id.  48,  eS  (merdar ;  ander  tb*  L'nda, 
"we  do  not  f*el  aatboriMd  to  draw  any  Una ; 
the  eonfaaaioo  m^  b*  oonoboratad,  bat  how 
fitr  and  in  what  partiouhn  ia  not  laid ;  .  .  . 
c*eh  oaae  moat  itand  on  ite  owa  footiaiL  tb* 
Jury  being  tha  jadaea  ") ;  1878,  Crowdar  ».  Stet*, 
6S  id.  44  (aidimr  «n  cieapa ;  oorroboration 
Ibttttd) ;  1878,  WlUanit  *.  State,  67  id.  478 
(mardar ;  nme) ;  1879,  Danial  «.  State,  88  id. 
889  (Mm*):  1880,  Panl  >.  State,  S6  id.  159 
(lamej;  1889,  WillUmt  *.  Stete,  89  id.  11,  84 

•);   1888,  Attderaon  r.   Stete,  79  id.  98, 


poiat,  bat  holding  that  tb*  (Xirmbomtion  ercd 
only  la*ol**  any  eireomataaeet  "mu'Ii  i 


to  atTCagtban  it. 


to  inpretn  a  jury  with  • 


belief  in  ite  truth");  JL  L:  1889.  8ut«  r 
Jaeoba,  81  R.  1.  989,  M  Aa  31  (the  otb« 
aridaaea  n**d  not  dcdts  the  crime  iDilrpnd- 
mUy  of  tb*  eonftaoioa) ;  V.  S. :  1858,  U.  8.  f. 
WUliam«,  1  CHIT.  6,  91,  98,  97  ("All  th.t  ni 
be  raqnirad  i*  that  there  ehoold  be  currolionitira 
aridene*  tending  to  pio»*  tha  fust*  t-inbraml  in 
tb*  eonfeaaian  " ;  hat  "  whethrr  unil«r  any  cir- 
eomatancea  a  ftea  and  roluntery  confnaion,  dc- 
Uberataly  mada,  would  he  •nfldleut  witboat 
oorroboration,  it  in  not  ni-ceaurv  iiuw  tu  dr- 
dde") ;  Waa*.  C.  *  Stats.  18971  $  «««  ("A 
eonlbeaion  made  under  indncenient  i>  not  nif- 
fleirnt  to  warrant  a  conviction  without  corrobo- 
ratinff  taatimony  ").  •  „ 

*^o»r«l. ;  Ala.!   1880,  Uou  v.  Stete,  M 
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w  u  .  OMD  Mwuptod.     A.  u>  th«  appUcUon  of  U>t  nila,  it  mnaiu  only 


m  Urns)  I  mt.loh 

jyy "'■■■■■ ''"■«)»  »*M.  window  r.  ^  N  U  f«  (S^i,*;-  "sr*  '^.l;'  «»•  ""^ »» 

WiuciulM  ■nriBMl)  ;   .    J7,  J„. 

s:*':  (""-"^Oi  1M7. 8ut.%.  sSit!!  W' 

*.»  laM,  WimbM-ly  ».  8Uto.  105  0«   IML  «i     iSJUf  Hi'*'"  *?••  ^*  ■•  *•  »«<  (Hi«  (orwu 

f K. i« , INI. Bin, ,. s.'tTib'i^'' s^  i'^.r^ ??« »- "•^i»w» p4»«.Ts:; 


I  Midi 

, _p       ■■■■     wvnasHW    WMIVF     UHB     tllV 

-       -ji);  /K/  1S79,  Mn  ».  r^opl*.  M  III 

«i»*^ ,•-»«•  (i^™-y) i  iM»r#uiiIL "; 


a   •   ...  ii   .    ""—  '•   «»M«w,   10.   oua, 

*  T  ?.'*'.*S**'-(ywt  nUeiic  of  «»»  iii 

rriw.  */*'•'  *■?  ••  *••*••  —  U-  -  . 

»■»•  »W  (•nea ;  tlM  nidcnc*  otlwr  Umb  t 


B.«u.ror  jhi  ^j,£s!^!r!'  is:r?'  i^ 


o-.,.iwuMu.a«i.44N.I:JS;  2S: 

2?  J?J~  """TmW  whh  otlwr  proof  tb.t 
TMJW,  If  fa.  I4S  (oadw  tb«  Codr) ;   187« 

MI,  1  N.  W.  754  (manlar) ;   IMO.  Stata  ■ 
ftiW„  H  1.1  MS, «  k.  W.  571  (Ureeiy^  X,  ; 

*«»»<Uiit,  bbIui  Mda  la  opw  eonrt,  wUl  not 

u.  ^J;  "3  <>»■»»»«'»«»  ».  Com..  »  Buh 
MMM  (.iii4«r ,  tk.  Cod.  fcdd  to  iipl,  cor- 

Mu  ^•^2r^l'-'2*>  *WiitoB  «.  Com.. 
mS^,^i'J£*^»^«'»»1~-  <Winltel/^ 
!li.?*:,  *"  W'^'W  »»»  OuBBlnriuim  cm^ 
£^l/IL'ii5*?'.H°"  "•^w  oorrohom- 


«u 


•  N^w'Sf /'™5L'>  But..  10  N.br  wTsU' 

-V-  -.  lfDlnB.7,  4  Id.  164  (owaiaa  ■  Irttei 

M.eoniiniMJonor(!rima"*nac<>;  tlioiuriiannUf 
thoy  do  not  tnuch  tU.  «,^  MiUi) ;  IMsTpJi 

«*••  1871,  Blaekborn  ».  8t»te.  28  Ofa  At  ii« 
148,  164  (bomicklp) ;  Or.  C.  Cr  p!  iwi  1 1  JiS 

«*   aHI.   401  (not  oiwr)  ;   JVut.  ;  ISSi    JnnM  > 

•fpUcation  Mrnu  to  b.r«  h«^  ,uppl..,t«l  br 
tb.  other  rnle.  .boot  eormadtliaH bo^  i  'l\M\ 
•Bd  conlMoii.  (onto.  1881)  "^  *  "'*^ 

8  W  M7  ^i.^'""-..*'  ^i'-  31.1.  380,  5 
1808,  SeWw  •.  StBt.^  M  0..  177,  Xt\  %. 
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to  Bota  thtt  it  liM  of  couno  no  bwring  upon  an  iafto-Judiokl  ooaknion, 
which  it  in  ofliMt  t  ploa  ot  guiltjr.* 

i  3072.  SaM;  (8)  DOuMMiafOoipMDMML  Tho  OMMiing of  the  phrue 
toTftu  dttieti*  hM  bom  th«  rabjoot  ot  much  Ioom  Jndioial  eooiBMnt,  ind  ao 
•ppwrot  Muietion  hu  ofton  bom  givin  to  an  anJoMiflably  brand  aMniii;^.  it 
ia  clear  that  an  anaijraia  ot  mttj  erima,  with  nfaranoa  to  thia  akmani  «f  it, 
nvaala  thiaa  component  parta, Jfc«f,  tha  oecnimioa  of  tho  ipeoiBc  kind  uf  in- 
jniy  or  loaa  (aa.  in  homioida.  a  paraon  daoaaaed;  in  araoo,  a  hooaa  burnt ;  in 
larceny,  jtopntj  miaaing) ;  meondtp,  aomebodj'a  criminality  m  the  source  <>( 
the  loaa,  —  thaee  two  together  involving  the  oommiaeion  of  a  crime  by  some- 
body ;  and,  thirdtp,  the  accnaed'a  identity  aa  the  doer  of  thia  oriae. 

(1)  Now,  the  term  earptu  dtlitH  leema  in  ita  orthodox  aenee  to  signifj 
merely  the  ftiat  of  thaaa  ekmanta,  namely,  tha/a«<  ((f  tk$  qMq/te  lou  or  in. 
jury  mutavfud : 

1705,  CqMfo  armC$  TfM,  14  nam.  Si  TV.  IIM,  194«s  plregyt  the  ship  hM  to  h»Ti 
m  Miead  was  not  tbown  tobamiMinf;  Cimttri  tot  deftoM:  '*  Bj  iba '  corpiu  deliei,; 
MbjMt  of  the  eriate,  h  not  aMaat  that  Mm  mbjMt  of  Um  orliM  most  b*  10  MtMt  M  to  fiU 
imdor  tbo  wnMa,  bM  thai  the  Iom  mMainod  it  Mt  and  known.  Aa  (or  ■iMaplc,  Id  th* 
•rime  of  Boniar,  fhoagh  tka  body  aaanot  ba  raaahad,  yat  tha  partioniar  kiaa  ia  kno^n;  it 
l>  Mtoriooa  tho  qiian  waMte  a  aabjaat,  (rianda  want  a  nlatioii  whom  tbay  aaa  point  oat ; 
ia  piraey  aud  robbery,  merakaato  want  tbeir  tUpa  and  gooda ;  ao  that  tho  kw  ii  felt  uul 
known,  tkough  Jtjieit  tha  aebjaet  eannot  ba  pointod  oat.  .  .  .  Aad  thia  ia  tba  tra* 
naaaiaf  et  wbat  ia  •  eorpm  MkH,'  tho  aabjaat  of  tha  erimo." 

1S70,  Aarrau,  J.,  in  Stuf  v.  Ptttt,  S3  Tt  83,  30:  "Tho  idaa  and  tho  mie  it  .  . . 
that  a  panon  ahoeld  not  bo  oonviotad  of  having  killad  a  paraon  notil  it  wat  proTcd  tliti 
that  pafBon  ia  in  faet  daad.  Whao  that  ia  made  oet,  tho  carftu  Mieti  ia  mada  out,- 
tkat  ia,  tho  tabjaot-matlar  ol  tho  allagod  oriaa,  naaalr,  a  paraon  dMKL" 

Thia,  too,  ii  a  priori  tha  mora  natural  meaning;  for  the  contnut  between 
the  firat  and  the  other  elementa  ia  what  ia  emphaaized  by  the  rule ,  ie.it 
wama  na  to  be  oautioua  in  ctmvioting,  ainoe  it  may  anbeeqnently  appear  that 
no  one  haa  auatained  any  loae  at  all ;  for  example,  a  man  haa  disappeared, 
but  perfaapa  he  may  later  reappear  alive.  To  And  that  he  ia  in  truth  dead, 
yet  not  by  criminal  violence  ^  i. «.  to  find  the  aacond  element  lacking,  is  not 
the  diioovery  againat  which  the  role  ia  deeigned  to  warn  and  protect  us. 

(2)  But  by  aaveral  judgea  the  term  haa  been  aaid  to  include  the  second 
element  alao : 

1800,  Shmw,  C.  J.,  in  Com.  v.  WttHtr,  Maaa.,  Bomia'  Rap.  47*!  •<  Tn  a  ehttrge  at 
criminal  hoatieida,  it  ia  noeaaaary  in  the  irat  pfaMO  by  full  and  anbatantial  evidenc*  to 
aataMiah  what  ia  taehnioally  caUod  tho  etrfui  Mieti,  —  tho aataal  oflanea  oommitted;  tlut 


M%;  1M7,  PattMnon  %  Cm.,  86  Ky.  SIS, 
820. 

*  And  thi«  dumld  isdada  »  eonfwion  to  a 
ttmrntutiig-magiilralt :  1876,  lUttiMm  *.  Stata, 
66  All.  187,  IM,  mwMtt  1868,  State  *.  Umh, 
as  Mo.  US,  no ;  1847,  StaU  >.  Odwmi,  7  Irad. 
388,344. 

Tha  mk  at  laifca  hat  Ixmi  trroDaootlT  nid  to 
apply  to  tht  admiatiam  of  •  plaiotiff  tdag  for  a 


i^ttmatarf  dmrt*  tf  vim*! 
-    ■    '  46  la.  48,  r 


S7tt 


1878,  Oeorgia  r. 
KapTonl,  46  la.  48,  ii. 

ror  th*  rsla  ia  IrtoMit,  wh«ra  t  coafMnon  ii 
opon  eoiirt  diq^tna«  with  tlia  two  witoMam,  m 

*  "Tha  tmn  uwjiiii  iMH  flnt  tppetn  ii 
Parioaoio,  QnaMiaiMi,  1,  6"  (IVrtile.  Storii 
dol  diritto  italiuM,  Sd  ad.,  1900,  rol.  VI,  |.t.  % 
p.  144);  eoaipaia  tha  aaot»tiont  in  Eintia 
(188SX  Hiat.  da  la  ptaeUan  erimineUe,  iM7. 


||»30-S074]      ACCUSEM  OOSFESSIOX  COnKODORATED.  ,  20:» 

Thill  bnwdw  form  nuket  tb«  rale  much  mon  difflonlt  for  the  iurr  to  .™t. 

i^^  irim^ri!^';^  "T^  »»  »*  •'8»-d  with.  h..  occMion^ny 

Zi.^^  Zr  ^^  '*".  •*  •ynonymou.  with  the  whole  of  tlT 
t^'»^i^  •  T*""  "*»"*"  *^»  »*»•  whole  be  evidenced  in  JlU.nl 
tbmento  iadependenUy  of  the  coofeeaiou.  "• 

itr  2" '•^"'«ta».  -h.ti»,  „  M  lb.,  «„  JL.  •*•  ""^ 

t  «v7S.  ■■■■  I  (4)  Orter  and  ■■flotaaer  of  Biliiem  ^  - 

(a)  Tbrt  the  eridw^  of  the  ««y«  *«.«.•  .hoald  be  put  in  V«^ 

» the  ges  Id  priadplet  othenriM  piendling  (anU.  {§  1867. 1869). 

*  <i«th  ollwr  tbM  it  tiMMMmtiaa  rf  S??     g- y»>  »>  ■*  »0«  (»o  ratborit;  citod) :  HoT 


JTO,  Peoplt ,,  KmaiMm,  J07  CU.  840,  40  PM. 

wrtoB.  tiitor  tipvMfaMM  &  JndfaW  opinion. 
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other  ruUi)«i   deaUng  with   the   onl,r  of 
widence  .«,:   MSO.  K.  ,.  Howell.  S  8ute  T> 

riot ;   priadpk  applied  lo  a<  to  Muira  e»i- 

Win  qwrttenand  bebn  other  eridenc.  ol 
the  rtot  waa  offend) ;  190S,  Anthonr  ».  Stata! 

fcMjMO  S.  Y  40J.  M  N.  E.  n  (tie  oid" «, 
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Qt^NTITATIVE  RULEft 


[Chap.  LXIX 


(Jk)  The  application  of  all  rales  of  evidence  rests  with  the  judge,  not  the 
farj ;  heuce,  under  this  rule  requiring  the  existence  of  some  corrobomtive 
evidenoe  of  the  eorpu$  eMieti,  it  is  ior  the  trial  jitdge  to  say  whether  there  is 
..och  evidence;  t.<.  on  the  general  principle  of  the  judicial  function  (jiori, 
$  2660)  he  maj  take  the  case  from  the  jury  if  there  is  not  at  least  some 
evidence  sufficient  to  satisfy  the  rule: 

1884,  Ckpm,  J.,  in  Wimtlam  t.  Slau,  78  Ala.  43,  47 :  ••  It  to  tbs  prariiies  of  the  judge 
to  detormiM  whothw  thw«  to  tMtimony  laflotont  to  make  it  i^tpaw  prima  fiteit  that  a 
erima  has  baen  oonunitted.  Ttta  avidanoa  on  whieli  tha  Jndga  aeU  nuy  not  necessarily 
aaisbltoh  Um  eef7>w  <r<He«.  It  m^  ba  and  often  to  oonflieting  sod  ecntradiotory.  In  such 
«af«,  thacradiliilityof  thawitaaHSSandtharaiBaiaiMyaf  tha  antin  avidanoa  aia  for  tbe 
ultimata  daeisioB  a<  tha  Joiy."  * 


(e)  Tet  for  the  jury  again  the  same  question  comes  up  for  determination, 
after  retiring  to  conrider  their  vordict  They  are  bound  by  the  rule  of  evi- 
dence not  to  convict  unless  there  is  in  their  belief  some  evidence  of  the 
wrpua  delicti  to  corroborate  the  confession.  The  judge's  ruling  was  pro- 
visional only,  as  preliminary  to  alV>wing  the  ease  to  go  to  the  jury ;  and  they 
in  their  turn  must  conclude,  without  reference  to  the  judge's  ruling,  whether 
the  corroboration  exists  to  satisfy  them.* 

(d)  Supposing  that  it  does,  the  rule  of  evidence  is  at  an  end  for  them,  and 
they  are  left  with  nothing  but  the  general  duty  in  eriminal  cases  to  be  con- 
vinced of  the  defendant's  guilt  beyond  a  reasonable  doubt  Here,  however, 
it  is  often  said  that  they  must  be  convinced  beyond  such  a  doubt  both  as  to 
the  eoffHU  delieti  and  tiie  defendant's  guilty  pMtidpation.*  But  this  is  un- 
necessary. They  cannot  believe  the  defendant's  guilt  of  crime  beyond  a  doubt 
«vithoat  also  believing  that  the  harm  charged  as  the  eorpu$  of  the  crime  was 
sustained.* 

}  2074  Mmmm :  (6)  Otkar  males  ae  to  Saflolaaey  of  Artwiiaelwna  and  Proof 
of  OorpM  DaUoti,  dlaertaUBated.  (a)  Whether  the  aeoused's  statement 
amounts  to  a  Mfi/Mston,  so  as  to  require  corroborati<m  under  the  present  rule, 
depends  on  the  definition  of  a  ctmfession  (anU,  §  821). 

(fr)  Whether  a  confession. .  ^erwise  inadmissible  at  all,  becomes  admim^ 
when  eonfatiud  by  discovering  the  facto  confessed,  involvee  another  principle 
{ante,  §  856). 

(e)  The  supposed  rule  that  the  eorput  delieti  must  be  evidenced  by  direct 
testimony,  or  ejfe^wUmeetet  (pott,  §  2081)  has  nothing  to  do  with  the  rule 


•  18S4,  Umbriftht  ».  State,  U  FU.  6St,  875, 
16  So.  588 ;  I860,  Bute  ».  Laliyw,  4  Hion.  S68, 
S77 ;  188i,  Onr  a.  Com.,  101  P*.  S80,  S8S 
(there  need  be  tAtmd  only  "  nflMMt  evideaee 
of  the  eormu  iUieU  to  entitto  the  eate  to  go  to 
thejary**). 

^1884,  Winslow  *.  Strte,  76  Ala.  43,  47; 
ISW,  Coler  >.  State,  110  da.  171,  S4  S.  B.  84S. 

•  1884,  Wiadew  *.  State,  76  Ala.  4S,  47  i 
1898,  RjTM  ft  Rtate.  100  id.  04,  Wi,  14  Bo.  868 
("  It  upon  the  whole  eridenoe  the  jory  are  atie- 


flad  berond  ■-  maoaable  donbt  both  u  to  tin 
tarpm'MkU  and  Oe  tdeatitjr  of  the  defeadut 
M  tike  KnittT  perpetrator,  it  beeomn  their  duty 
to  ooBTtot ") ;  18M,  LuBlirigfat ».  SUtp,  34  FU. 
564,  675,  16  So.  683  ;  1860,  Bute  r.  Uliyer,  4 
MiBD.  868,  877  (iDiag  npon  the  itttiitorr  wool 
"pfoor");  1870,  Pitt!  a.  State,  4S  Min.  472, 

•  This  eeeaw  tha  view  teka  in  the  followini 
opiniena:  1888,  Onr  •.  Com.,  101  Pa.  380, 
SM ;  1858,  State  a.  Daridion.  SO  Vt.  377,  381 
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p.iSn?'2£r"'^  "^"^  -J  dl  for  th.  .ppliction  of  «v„a  iad- 


/_1'!!«!1'^  fer  ]to««»,  tlM  cnml  priDdpl* 
(ot^  f  SM7)  ^ipliM  to  •  eonfanioB  of  HaXtan. 
"  .•  "?■!•»'  iW»w««o»/>r  oAiAtry,  Um  nn- 
"^  i^l^  i"^  M  «>7O-S0rS),  nqoiHnc 
eorntomtioB  ttmt  lamml'i  confiMion,  my  bS 
ippUwltoaeaBftMioBoradttlton.    Inaiii^Ur 

mLJ^^  pniweBtion.  or  in  .  tnit  for 
Onm  gnwDdad  on  adtUtory,  the  qoMtioii 
vtethw  •  Marriafr  uj  bo  niflkiiaiitly  ftoTol 


by  adintidnin  or  oonfiMiooi,  without  ty-miU 
Uwre  the  lab^t  of  tha  oobIm^  i.  loppoid  to 


ba  tiM  bet  of  nurriage,  not  tb»  adnltn?! 

-.-**!  *  '*?  »*'T.  *»»«•««»».  tha  aniBcieaey  of 

uaalt  with  andar  othar  baaili :  amU  11 19ss 
m*  (mimiadoM  M  dl.pan^;it'h?i;.*S 
«on  of  a  dpeumnitaiT  original) ;  |  ISOO  admia- 
;^oj«>dUpj^^^wlth  t^t  o^axacaL.  W 
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BOOi^  I,  PAET  n,  TITLE  V. 


[Gup.LXX 


Tnru  y  (eontinued):  QUANTITATiyE  BULEa 
ScB-TRU  U :   KINDS  OF  WITNESSES  BEQUIBSD. 


f  MM.  SmM!  (4)  E7*-WitBMt  nqnired  for 
Cnminal  ConvnwtioD  ud  Btgany. 

I  Mae.  Sum:  (S)  Kye-Witnwi  not  nquiKd 
wboi  Proof  It  bj  AdmWona. 

•  1087.  8wm:  (•)  Uthar  BoIm  sSectiuir 
Proof  of  Itoniai*,  ^IttingaMiiHl. 

I  MM.  tteme:  (7)  Colabimiit's  Ceitifiiate  or 
BwiMtr  not  praforiad  to  Urml  Eyo-Witnew. 

(SON.  UwiMr'a  Tesdmonf  to  Mou-Cuu«eut, 
in  a  eliug*  of  Luooay. 

(MM.  MinollaiMoiuPlupawbaitoUequir 
log  TMtimoBlal  Eridooca  for  Willi,  Cuntncu, 
•te. 

)  M>l.  Sotnto  of  Fimodi;  Written  Admi*. 
•ioM  of  tht  Pkrty  to  be  chargiBd. 


IM78.  Nitore  of  thaie  Roki. 

iM7*.  In  CricniMa  CMte,   AH    Bjre-Wh- 
or  Witneaei  Indoncd  oa  the  Indict- 
ment, matt  be  Pradneed  by  the  Proeeentioo; 
<l)  Hiitorr  end  Prenot  State  of  the  Law. 

I  WW.  Same:  (St  Poliqr  of  the  Kale. 

|M«I.  Cor/mt  thlicti  mwft  be  prured  by 
Bye-WitneiiM,  not  merely  by  Circnnutandal 
ETidenee. 

I  MBS.  Proof  of  "Marriage  in  Fact";  (1) 
Marriage  in  Eridenee  and  in  8afaetantiTe  Law. 

f  M8S.  Same:  (I)  Babit  and  Bepnto  aa  the 
Ordinarr  Eridenoe. 

I  MM.  Same :  (1)  Lmd  ManafleU'a  Bale  in 
Mwria  ».  Miller. 

\ 
§  2078.  v«tur  of  Om*  XvlM.  The  nature  of  them  rules  has  been 
already  briefly  examined,  in  surveying  the  various  kinds  of  Quantitative 
rules  (aiUt,  §  203U).  We  are  here  concerned- with  such  rules  as  require  a 
particular  kind  of  witness  to  be  indispensably  included  in  the  whole  mass 
of  evidence  upon  a  given  subject.  The  distinction  between  the  preceding 
sort  of  Quantitative  rules  (attfe,  §  2034)  and  the  present  sort  is  that  those 
require  a  specified  number  of  witnesses,  while  these  require  a  specified  kind 
of  witness.  For  example,  a  rule  requiring  that  among  the  evidence  of  a 
certain  fact  there  should  always  be  the  testimony  of  a  white  person,  or  the 
testimony  of  a  male  person,  or  the  testimony  of  a  military  officer,  or  the  testi- 
mony of  a  dtixen,  would  be  a  rule  of  the  present  sort 

In  fact,  however,  rules  of  this  sort  are  almost  wholly  lacking  in  our  law. 
They  rest  upon  the  assumption  that,  no  matter  how  strong  and  complete  the 
remainder  of  the  evidence  may  be,  a  particular  kind  of  testimony  will  always 
be,  for  the  subject  in  hand,  relatively  so  valuable  that  it  should  be  indispen- 
sably required  in  every  case  whatever.  Such  an  assumption,  in  its  rif^idity, 
is  wholly  opposed  to  thai  spirit  of  our  law  of  evidence  (ante,  §  1286)  which 
trusts,  for  the  due  securing  of  evidence,  rather  to  the  interested  zeal  of  the 
parties  than  to  the  command  of  the  law.  There  has  been  practically  no 
attempt  to  establish  such  a  rule  except  for  one  class  of  testimony,  namely, 
eye-witnetiet.  Even  for  that  class,  there  is  to-day  no  universally  accepted 
rule  making  an  eye-witness  indispensable,  and  the  one  rule  that  has  any  con- 
siderable vogue  was  an  anomalous  creation  intruded  into  the  common  law 
merely  by  the  powerful  pronouncement  of  Lord  Mansfield.  This  type  of  rule 
is  opposed  to  the  genius  and  traditions  of  tho  common  law.' 


t  Bach  a  rule  most,  bowcTcr,  be  ditlin- 
gui$M  from  a  ruU  of  Prrftrmei.  A  ml*  \in- 
nrring  proTJiionally  a  oertaia  kind  of  witi<e 
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hai  the  effect  of  rrqutring  tnch  ■  witnen  to 
bt  'iroilaccd,  or  »hown  nB»»«lUble,  before  any 
other  arideace  oao  be  need ;  but  if  be  is  mi- 


||a078-30»l]      PfiODUCING  EYE-WITNESSiS  or  CRIME.  1 2079 

The  Tarious  proposed  nilee  faU  under  three  heada.  acconUng  a.  they  concern 

TL JoT";-"'  °^"^'  •"'^  "*  ''»i««Uaneou.  matter..  *      ^  ™ 

S  2079.   X.  OrimiUl  CM.,  All  ly-WltneM^  or  Wltne..„  tedo»^  - 

r";  -- -  «»  l-w.  In  England.  mlnrZ^'^^dii  ^SlSt Tn- 
done.  by  custom  and  undersUnding,  in  the  practice  of  the  "«;  tLuih  nJ 
rule  of  kw  compels  or  forbids  the  doing.  Especially  in  theTondnc^of  ^ 
T,r^l  Prr«"'>o»  •«  tacit  traditional  dictaVs  of^fe^lnrelu^^^^^^ 
wholly  h«lnng  the  f«ce  of  legal  rules,  daily  observed  by  co;il  frtte' 
prosecution.  Among  these  customs,  based  on  a  supposed  faLesJ^d  honor 
able  decency  seems  to  have  been  a  practice  of  cZ^all  WW  wh^' 

l't^'::lT'T'^,  ^'"'^  '^«  ^^^  i^i-  This  mZlS 
was  mtended  as  a  measure  of  fairness  to  give  notice  to  the  accused  of  the 
witness,  to  be  produced  against  him ;  its  effect  as  excluding  S^s  S 
so  indorsed  has  been  already  considered  in»i»  8  ioKft\     t    ".     '""'"'^"  °o* 

the  additional  effect  was  ^^TjT^t!^- Jl'fj'^T  '^^'''' 
be  caUed.  without  omissionT^  witnesses  thus  indorsed  were  to 

«Irt"s  "bTmSr  n  "*  T^  earlier  standing,  appears  noted  in  the 
reports  by  1820-1830.  During  the  next  decade,  there  appears  a  related 
^h  dMtmct  custom  of  professional  ethics,  having  the  Lme  bean^«  S 
knaum  q^««„  of  the  facts,  whether  or  not  such  witnesses  haTSfi^ 
before  the  g«nd  jury  and  been  indorsed  on  the  indictment.  In tw 
jenes  of  Nm  Rius  rulings,  them,  two  practices  are  noticed  i„  the  rSporL* 
the  different  judge,  taking  more  or  less  rigid  views  of  their  stringTnSTs' 
rule,  of  professional  behavior.  But  it  wUl  be  apparent,  from  SeJudTcil 
knguage,and  in  the  light  of  the  known  relations  between  bench  Sbtr 


milibl^  other  tnttmony  may  mOee.    By  the 

r^nllrt.  "!?!i  \",  "**  '"J"'^  '>»»  ""eh 
«wUn««  be  oUlad  before  any  other  can  be 

talwwbUity  of  ofauioioK  him  U  no  exraML 
A^h  pointi.  the  two  type,  of  ,3^^ 
ojPPO""!.    Compw.  the  netont  of  the  Prefer- 

m«,  im-lSSS).  ^      '  •'  "**• 

n.rc™y!  HBllock.  R:  "TSoogh  the  c^^niJ 
to  th.  proMcotloii  to  Dot  bour^  to  cU  ereVy 
wi  MM  whoee  bmm  to  oa  the  back    of  the 

tte  witneai,  that  the  priaoner*!  cooniel  may 

ftS;^  j7"S3^  "^v"»*«  (Hofioyd  and 
wk^       *?  «J"  ."~y  iBdorwd   witneaa)- 

18»,  B.  r.  HolUngbeny,  6  DowL  fc  B.  S4S,  SW 
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&"*  ^  wltneaaea  before  the  gnnid  jmr  need 
i«  called);  1880.  R.  v.  BeeileyfTc.  *  P  1^ 

VlV^  «••«  netion);  18M.  fc  r.  Chapman, 
v,l.i  <"'"';J«'::  «"  ey*-witneM,  defiudanf « 
brother;  atmMe  that  the  proec-ution  oH((ht  to, 

lb.  SOB,  600  (morder ;  pnurcution  reqniird  by 
P»tt«on,  J.,  to  call  d..fend.nfB  dauRhtfr.  an 
eye-witneea;  "erery  witnen  who  waa  pneeat 
i.',.^"""*"'"  "^  ">"  «"•'  ought  to  he 
Mlled");  1839,  R.  e.  Bull,  ViTtS  Um7. 
deughter,  Vaughan.  J. :  •• !  think  thit  l""^ 
witneaa  ought  to  be  examined  ;  in  eaan  of  thii 
kind  couneel  ought  not  to  keep  b«;fc  .  witaeaa 
ewanae  hia  eridanm  OMy  weaken  the  caae  for 
Me  proaecotion ;  onr  only  ohject  here  to  tn 
dMcoTer  trnA") :  1«8»,  R.  „,  f  i„eent,  3  Stat. 
Tr.  ».  a  037,  10«4  (calling  of  indo;;.ed  Wtt^ 
BeaaM  u  dUtrotionar)  even  In  felony,  "hot  it 
»  •  diaetetioD  alwaya  aMNtaad  "  ;  here  done  for 
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REQUIliCD  KINDS  OF  WITNESSES. 


[Chap.  LXX 


But  theae  Niai  Prins  rulings,  in  which  the  judicial  languBge  Ttried  some- 
what, coming  incompletely  to  the  notice  of  some  American  Courts,  and 
being  considered  without  due  regard  to  the  impalpable  but  real  distitictiMn 
at  the  En^sh  bar  between  professional  custom  and  a  rule  of  law,  served 
to  establish  in  some  quarters  the  notion  that  a  role  of  common  law  exisud, 
requiring  the  prosecution  to  call  all  indorsed  witnesses  or  all  eye-wit- 
nesses. This  notion  first  obtained  a  recognition  in  Michigan,  where  it  be- 
came firmly  established.*    But  in  only  one  or  two  other  jurisdictions  hoii 

not  boood  to  etU);  1876,  R.  v.  ThoniiMui,  i.t 
Cox  Or.  131  (Luh,  J.,  followed  R.  v.  blmiuN 
*  The  rale  btKini  in  i873,  with  Himl  ,-. 
People ;  bat  the  opinioD  in  tbit  cane  .soii;';it 
to  luppiNt  it  by  prior  nnreUted  rulings,  »ln<  ii 
really  dealt  only  with  the  releviDcy  ot  elivuni- 
•tential  e*kleiioe;  wbatfaer  the  rule  in  Mi.  Iii. 
gan  to-day  ap{diei  to  indoned  witneaiini  iil«). 
or  only  to  tya-witneeeei,  i«  doubtfnl:  IhX.', 
llaher  *.  People,  10  Miek.  212,  22fi  (uiunler; 
eTidence  of  tne  decaaaed'a  adnltery  witli  tlic 
deiSnidaot'i  wife  jut  before  the  killinx,  and  of 
the  defeadaofa  infonnatiaB  of  it,  liclii  mUhU- 
sible  for  the  defenifant,  <a  the  gmimil  that 
the  proeeoation  shoald  not  "  deewnedly  »-lect  a 
part  of  the  fketi,"  but  ahouid  "enow  tli«  trans- 
action aa  a  whole  "  ;  citing,  "by  Biialo);y,"  the 
aboTe  EngUah  caiea,  and  addin);  Mler:  "For 
myaelf,  I  am  inclined  to  the  opiniuii  that  all 
tihie  facts  conatitDtinK  the  ra  gatm,  m  far  as  the 
proaecnting  coonael  is  infomied  of  and  has  the 
means  of  proring  tbnm,  slionid  .  .  .  Ih-  luhl 
before  the  jnry  by  the  proeeciition ' ) :  1888. 
Brown  «.  Peoiile,  17  id.  429.  4«3  fmnrUer; 
proeeontion's  evidence  of  a  smell  uf  chloroinrm 
about  the  premises,  admitted ;  becaiue  it  «m 
"both  the  right  an<l  the  duty  of  the  prosecu- 
tion ...  to  give  to  the  jnnr  hy  eri(lpn<v  »« 
complete  a  pKtare  as  possible  of  all  the  sur- 
ronndings ") ;  1871,  Strang  r.  Proiile,  H  i<l. 
1 ,  10  (rape ;  defendant's  conduct  Ivrori!  anil 
after,  admitted  for  prosecution,  citiiis  the  Bniwa 
case);  1873,  Hard  ».  People,  26  id.  404,  416  (iiitir 
der;  circuniatanees  affei'tin;;  self-derence  cmi- 
sidered  ;  the  principle  of  the  Maher  caw  inruM 
as  authority  for  a  ruling  that  the  pMaei'iitioD 
should  have  prodnced  a  certain  ey-wltin-wi  of 
the  assault ;  the  English  cases  ritol.  ami  the 
prewnt  rule  here  first  laid  down) ;  1874,  Wcllar 
V.  People,  SO  id.  18,  22  (ninnler ;  oth'  of  two 
eys-witneases  required  to  be  called  ;  the  nil<'  dues 
not  perhaps  retfuire  all  where  they  would  be 
too  numerons ;  but  indorsement  of  nnnie  in- 
volves no  more  than  to  "have  the  witness  in 
court  rotdy  to  lie  examine>l");  1877,  KtMiker 
r.  People,  87  id.  4,  8  (celebrating  iiiiiawfnl 
marriage ;  certain  bystanders  not  required  to 
be  called,  because  merely  cumulative  and  also 

gartieipants  in  crime) ;  1878,  Thomas  v.  People, 
9  id.  .109.  812  (assault  with  intent  to  inunlcr; 
failure  of  the  only  eye-witnes.<i  to  certain  conduct 
to  reapond  tosiibpoeua,  no  excuse  for  nut  produc- 
log) ;  1878,  Peoj^  t>.  Goldberg,  iU  545  (receiv- 
ing stolen  goods;  defendant's  lii-otlier-in-law,  it 
whose  houae  the  goods  were  aflerwanls  ilepos- 
itad,  not  required  to  be  called) ;  187D,  Peoplt 


a  misdemeanor) ;  1844,  R.  v.  Carpenter,  1  Cox 
Cr.  72  (rape ;  every  witness  depostng  to  the 
magistrate  should  go  before  the  grud  jnry, 
be  indorsed,  and  summoned  at  the  trial ;  per 
AldersoB,  B.) ;  1846,  R.  v.  Stioner,  1  C.  fe  K. 
860  (rape ;  a  person  to  whom  the  woman  had 
com|Mained,  and  a  washerwoman  who  had 
washed  her  clothes,  were  not  indorsed  nor  sum- 
monad,  but  were  in  attendance  for  the  defence ; 
PoUoek,  G.  B.:  "They  must  both  be  called 
as  witnesses  for  the  prosecution ;  but  I  shall 
allow  the  ooanael  for  the  prosecution  every  lati- 
tude in  examining  them  ) ;  1847,  K.  r.  Wood- 
head,  2  id.  620  (prosecution  not  bound  to  c^ill  all 
iadoraed  witnesses,  "the  rule  which  the  judges 
have  lately  laid  down";  hot  they  "should  be 
hare,"  beoanse  otherwise  the  defendant  might 
rely  on  the  indorsement  and  neglect  to  sum- 
mon them  himselO ;  1847,  B.  v.  Barley,  3  Cox 
Cr.  191  (arson ;  Pollock,  C.  B.,  at  Srst  agreed 
with  an  unreported  rnling  of  Aldenon,  B.,  that 
indoTMd  witnesses  need  not  be  called,  bat 
"after  omsalttng  Ooleridge,  J.,  intimated  that 
the  witnessea  ought  to  be  called");  1848,  R. 
*.  Edwards,  S  id.  83  (Erie,  J. :  "I  believe  a 
m^ority  of  the  judges  have  distinctly  decided 
that  the  ooanse]  for  the  prosecutor  is  not  bound 
to  call  all  the  witaeases  at  the  back  of  the 
biU");  1848,  R.  *.  Farrall,  ib.  189  (IreUnd; 
Paanafatber,  B. :  "It  is  not  only  due  to  the 
paMie,  bat  also  due  to  the  prisoner,  that  every 
ana  prodaoad  before  the  grud  jafy  should  n 
called ") ;  U67,  Uouaghan,  0.  J.,  in  Bpollen'a 
Trial,  Irs.,  pamph.  133  ("  We  see  no  obligation 
to  examine  any  sritoaas.  The  daty  of  the  crown 
is  simply  this,  to  exai^oe  aad  wing  forward 
every  trustworthy  witaeas  apoe  whose  truth 
and  aoeoiaey  they  can  rsly ;  Mt  it  is  not  their 
duty  to  bring  forward  any  witaeas  that  they 
may  think  ia  not  teUiag  the  troth ") ;  1858, 
R.  V.  Oaasidy,  1  F.  *  F.  79  (Parke,  B.,  "said 
that  cartainty  the  oaoal  oonrse  was  for  the  prose- 
cutor to  call  the  witness,  and  if  he  declined  to 
examine,  the  prisoner  might  cross-examine  him. 
He  tbonght,  however,  the  prnctice  did  not  stand 
upon  any  very  clear  or  corract  principle,  and 
was  supported  only  on  the  authority  of  single 
judjoi  j  "  thj  correct  prineiple "  being  merely 
that  the  proaecntor  "  by  having  had  certain  wit- 
nesses examined  liefore  the  grand  jury  whose 
namea  wera  on  the  hack  of  the  indictment,  he 
only  impliedly  undertook  t<>  have  them  in 
court  for  the  prisoner  to  examine  them  as  his 
wituaaaes ;  ,for  the  primner,  on  lexing  the  names 
there,  might  have  abstained  from  suhixenaing 
them  " ;  and  he  ruled  that  the  itrosccutor  was 
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Wrlp;"/"'  "''•"''-  »«'*  "^-^  *''•*  *»>«  "*  -  both  benches  ha. 


.«^fc*"„5  'iS-J?  <»?"?'"y:  •""•"• 

Tl.*?  C^reeny ;  defendmnf.  hther,  who 
"^^SS^^  imm«li.t*ly  aftCTw«rd«,  nit  «. 

drf.nd.nf.  wifiT'.ndo'U,   not VnlriilTo  'bj 


Heodnw,  M  id.  664.  18  N.  W.  300  fir 


S!^  iiJI!!^*  '  JS"^""*!  '»'*^  not  I'lwent  "i 
^8^Sw°^  "is*  ^,  »"«!):  ]88»,  People 
r.  SmtteiKl,   77    id.   68,   67,   48   N.   W.   /to 

iJ'T'^l'*™*"*  *'"**  "''""»  »""  bom.  on 
the  inMronMat,  rM|ainid  to  be  ealM  bv  urcmm 

»,  84,  46  N.  W.  818  nMindMiBhter;  "there 
i.  no  role  requiring  the  nre«?ution  to  ,3l 
■eeomplicM  o  wltne-e.,"  Ut  it  dioold  not 

J^wSm  1.^„  °  '^'T?"''  "'"°  forderend- 
«  N.  W.  2»«  (UMnlt  with  intent  to  do  bodUv 
hrai;  proMcotion  held  bound  to  call  fonVevi 

»I  H.  W.  517  (lieeping  >  houM  of  ill.f.me- • 
^puion  of  on.  witne-  to  .n  «,t  of  preStiin' 
tion,  not  reqnind  to  be  died,   the  .«  beimt 
Bwely  endenn  and  not  the  offence) ;  I8»2 
P^le..  K.nyon^»8  id.  19.  22,  62  N.  w! 

18»4,  P«»^  ,.  0«mMdn.,  l6l  id.  486,  80  N.  W 
44  ^ft  with  i.tent  to  morier  ;  the  »cond 

N^  iSrt  "•  .^'»'^"'  "2  ki.  147.  150,  «d 
-i,JlLi  "'**,P'»8  "J*"  «  Mi-"  irfter  hour.  ; 
TODM...  mraly  enmiilative  to  a  matter  fully 
poved.  not  r«qui«d  t«  be  c«ll«J ;  rule  d«*„d. 

«d.De.  105  d.  149,  83  N.  W  ^^{^  ,""- 
18M.  People  r    Pope,  108  i.l.  3«1,  88  N.   W 

Mnt  Dot   he  ealM^ ;  ^0|fJ    p~„j,  _    n-'^r, 

^t^'ZiiJ-  "•'Xron':"wh'o 

^^.u'^  »*d  not  1,  .;ic«l  .Ct  T» 
"Iflf'  -^  •—*"«.  •»«»  t.nd.rilg! 

•  ^W.-. ;  1100,  UMmm»  ,.  T«r.,  _  aOm. 


nmi-  IS^  <J^2  '""L"  •""■•''  wpodiated); 
rZLj*?  '  '"t  "•  ^''«*'  22  FU.  687,  543 
i^TTS^f  T    T^    "*"   «»    »!'   •T.-witi<»,M 

27  So.  40  (Selph  cue  »ppm»«l) ;  /rfa  .  1901 
State  e.  Rice,  7  Ida.  782,  8«  P.c^ '87  (fiunre  ti 

i  ..  ?.  Cf'^ny  i  pr««cution  not  coniBelkd 
to  ^11  all  the  indonHHi  witneeee,) ;  ioS^TiSe 
e.   People,  200  id.    494.  86  N.   E    32  fim*.! 

^  SO  (illem  aa  e  of  liquor;  prow-cutionwi 
bonn.l  to  call  "all  the  witneaae.  I'reaent  at  th. 

■    -1       '  ,.     '*•   *••  "^*  (asMult  and  Imtterr  • 

Srfl«™«5r''-"5  «*'*"y-  StaVe,  138^: 
„*  „i?:  *•  ^-  ?•  '*^  (•=•'"»?  of  eye.;itne«, 
not  necesaary,  where  unavailaBle;  whether  eW 
d«n.ndable,  undecide.1) ;  Rer.  8  .  1897.  J  17M 
On  a  compUmt  before  a  ju.tice  for  awault  «• 
battery  no  trial  can  be  had  „„!«„  tbeTjnrS 
party  "be  praaent  aa  a  witnen  at  the  triil  ot 
taviBK  been  aubpcenaed  refuaea  to  attend  an^ 
cannot  be  comi».lled  to  attend  by  atSment 

unle«,  he  IS  .ub,«n.ed  and  ^turned  not  found' 
etc  ;  and  "no  trial  ahall  be  h«l  npon  a  com! 
pl..nt  for  an  affray,  unlea.  ««ne  peZ  whoTw 
the  »inw  ahall  be  preaent  «  ,  witneaa,  or  ha  "na 
bernaubiKEnaecl  refuaea  to  attend")-  h  ■  I8SS 
Stat,  r.  Middleharo,  62  la.  150,  163.  17N  T 
446  (murder  ;  prosecution  not  bonnd  to  ell  .11 

«68,  80  N.  W.  232,  ttnile  (rule  not  accented) 
la..  1904,  State  v.  Gow^y,  m  La     —  S680 
I^i'jll  ^t^^"  .'^~«"''«  Ki»*'>  in  indeiiniti 
the  rtand  s  cvmdictee  not  on   trial) ;  J&,.  ■ 

i^'  ^-  '■  ?'"'~?-.4  «««•  Wa  (TOunterfdi 
note  ;  the  receiver  of  it  teatilied  by  accidental 

held,  on  the  princinle  of  the  beat  evidence  and 
the  authority  of  Villiama  v.  E.  I.  Oo  nuot^ 
«^,  i  1889  that  the  other  per«,n  alllf  h^^ 

fendrnt,  to  hold  or  call  him  [an  alleged  accom- 

ra  %"o'J^""*"  '  i  *«■'•»•••  1899^  State  v. 
^t&  78  Minn.  362,  81  N.  W.  17  {'„„t  necejl 
aary  to  call  all  indorsed  witnesses,  nor,  wm»/« 

fenZf--  "wl""""**''  ""•  .tepdaughter  of  de- 
fendMt.  brother,  «g  eye-witni^  wTiose  former 
tesum^ny  exon.«t«i  defendant,  not  required  to 
l>e  produced;  production  not  necwaary  in  Ken- 
«.!,  except  m  the  lourfs  discretion,  or  where 
th,  -yewitiie.  U  buiMd  ag,in,t  defendant) ; 
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§  2080.  »tm» :  (2)  raUoy  of  tfa*  Sal*.    The  aignments  advuioed  in  favor 
of  the  rule  an  in  effect  two  only.    The  first,  which  appliea  only  to  the 

liM,  H«U  *.  state,  71  M.  UO^  144,  16  So.  8*7 
(mnnlar ;  proMMtion  lieM  not  eomwll«l  to  oiU 
th*  efR-witoMHi,  who  wen  hen  the  aceaiMl'i 
ditvr  aDd  a  vo-tlnbadant) ;  18B6,  Oarliala  *. 
Stat^  7S  id.  SS7,  IS  So.  S07  (crimiDal  aadae- 
tfam ;  trial  Conrt'a  diaontion  approrad  in  not 
nqniriac  pradaetion  of  tha  woman,  who  would 
have  fcvorad  defendant) ;  Mo. :  187S,  Stata  «. 
Eilflora,  70  Mob  M6,  UO  (queation  laiaMl.  but 
not  daicidad ;  tiia  dwirad  panon  not  twing  "ear- 
tainW  "  an  eya-wituaaa) ;  188S,  Bute  *.  Eatoo. 
76  id.  6M,  S93  (on  tka  aa|p|(ation  of  defendant'a 
coonaal  that  then  wan  other  eva-witnceeta,  no 
Oflling  it  raqniied  ;  nile  wholly  rrimdiated); 
IMS,  auto  V.  Harlan,  130  id.  S81,  82  8.  W. 
M7  (aame) ;  18M,  Stata  p.  David,  ISl  id.  S80, 
S8  8.  W.  38  (aame) ;  13»7,  State  a.  Billings  140 
id.  1»S,  41  8.  W.  778  (no  rule  rwiuiiaa  caUing 
all  that  haTM  been  aammonad) ;  Mont. :  P.  C. 
189S,  I  8082  ("  Upon  a  trial  for  murder  or  man- 
abuirhtar  it  ia  not  neoeaaary  for  the  State  to  call 
aa  witnaaaea  all  {wrsooa  who  are  ahown  to  bare 
been  praaent  at  the  bomicide ;  but  the  Qonrt 
nay  raqnira  all  of  anch  wttniMn  to  be  awors 
and  examined") ;  1884,  Terr.  ».  Hanna,  S  Mont 
S48,  6  Pac  ISS  (murder ;  wife  of  deoaaaad  re- 
quired to  be  ealled,  the  deceawnl'ii  family  being 
toe  only  eya-witneiaea ;  the  authoritiea  deaoribed 
aa  "  clear  and  conclnaire,"  dtiOK  only  the  Mich- 
igan  and  earlier  Engliah  oaaea);  here  the  Code 
waa  enacted;  then:  1898,  State  ».  Rnaaell,  13 
id.  164,  169,  32  Pae.  854  (murder ;  one  not  an 
eye-witneaa,  not  reqnirvd  to  be  ealled) ;  1896, 
State  r.  lleteair.  17  id.  417,  424,  48  Pae.  182 
(murder ;  one  of  two  peraona  preeent  required  to 
be  oailMl,  thoogh  drank  at  the  time  of  the  affray  ; 
the  rale  appliea  to  "  thoae  witneiaea  who  were 
pieeent  at  the  traneaetion,  or  who  can  friTe  diicot 
eridence  on  any  biBneh  oif  it,  .  .  .  unleaapoaai- 
bly  when  too  nnmerooa") ;  1898,  State  r.  Rolla, 
21  id.  S82,  55  Pan.  828  (under  P.  0.,  |  1082, 
the  calling  of  ere-witoaaaaa  ia  in  the  Oourt'a 
diacretion) ;  1903,  State  v.  Tighe,  37  id.  337, 
71  Pae.  3  (all  need  not  be  called) ;  y.  T. :  18S7, 
People  *.  Fitepatriok,  5  Parte.  Cr.  C.  26  (rale 
denied) ;  N.  C. :  1841,  State  *.  Martin,  2  Ired. 
101,  119  (murder;  rala  wholly  repndiated) ; 
1849,  State  a.  Stewart,  9  id.  842,  844  (murder; 
preceding  eaae  approred) ;  1858,  State  v.  Perry, 
Buabee  380,  838  (aame) ;  1876,  State  v.  Small- 
wood,  75  N.  ('.  lot,  106  (aame) ;  1880,  State 
*.  Baxter.  82  id.  602,  606  (ume) ;  ff.  D. :  1898, 
State  a.  Mcaabey,  8  N.  U.  293,  801,  56  IT.  W. 
753  (ahooting  with  intent  to  kill ;  a  leventh 
ev»-witn«a«  not  reqairrd  to  be  called  ;  precise 
role  not  clearly  Mated) ;  Or.  1898,  State  «. 
Bamtt.  3.^  ()r.'l94,fi4  Pac.  W7  (no  aoch  rale 
flf  rompnlaery  calling  exiate ;  but  the  trial  Coort 
might  in  discretion  require  the  prodnction  of 
teatiaMaiy  which  the  prorecntion  waa  attempting 
to  anpi>re«a  ;  quoted  pott,  {  2080) ;  fa. :  1880, 
Tlnnafdmn  v.  Com.,  95  Pa.  21.  24  (rape  ;  a  phv- 
aieian  who  had  examined  the  woman  "  ahonld 
hare  been  called  aa  a  witneas,"  bat  "  we  do  not 
roTvtaa  for  tbia  reaaon  ...  bat  maraly  axpraaa 


OUT  apinien  aa  to  what  ahaald  hava  been  ilai:e 
in  thr  peculiar  eircumataaeaa  of  thia  caiM  ") ; 
1883,  Rice  v.  Com.,  103  id.  40*  (nriminal  k<Iuc. 
tion  i  it  waa  "  the  plain  daty  "  of  the  prcMH'n- 
tion  to  eall  tiM  woaMn'a  bthar,  wbb  was  pmw.it 
at  an  aHeged  admiiaioD  of  a  promise  of  iii><. 
(taaa);  1899,  Com.  ».  Keller,  191  id.  122,  43 
AtL  198  (cumolatira  taMimony  to  threate  ;  catl- 
ing not  raqnired) ;  Tsac.  .■  1876,  Porter  v.  Suw, 
iTax.  App.  894,  896  (aaaault  with  intent  tu 
mnrder ;  asssnited  |iarty  raqniied  to  !«  calleil, 
on  the  "beat  eWdenca"  principle) ;  1886,  Hun. 
niontt  «.  State,  30  id.  683,  889  (murder ;  thnt 
other  eya-witnesaea  required  to  be  ealled,  tlimi);!) 
nlatiTea  of  the  delSsndant ;  nneral  principle 
sanctioned) ;  1886,  PhilUiia  r.  State,  22  i.l.  l,w, 
174,  2  8.  W.  (101  (murder ;  whether  a  crrtaln 
witneaa  should  be  called,  left  to  the  trial  i  mirt'i 
diaeretion) ;  1887,  Wheelia  a.  State,  2S  i.l.  2»tt, 
245,  6  a  W.  334  (aame) ;  1891,  Tkom|«aii  v. 
8tat^  30  id.  335,  338,  17  8.  W.  448  (iiiuider ; 
certain  eye-aituesaes  held  improperly  not  put 
on  the  stand) ;  1898,  Mavea  v.  State,  33  Tex. 
Cr.  88,  41,  24  8.  W.  431  (like  Philli|«  «.  StHl<-| ; 
1894,  Heyona  v.  State,  ib.  148,  144,  2S  S.  W. 
786  (aame) ;  1895,  Kidwell  v.  State,  35  id.  SOt, 
33  8.  W.  843  ;  1896,  Williford  a.  State,  36  i<l. 
414,  431,  37  8.  W.  761  (mnider ;  (IrreiiiUnt'i 
mother  not  required  to  be  ealled  ;  "  there  ia 
no  rala  of  law  to  compel  the  State  to  nut  on 
arary  witneas  who  may  nave  lican  near  ami  knew 
of  any  cirenmatance  connected  with  the  kill- 
ing"); 1899,  MeOiTW  a.  State,  —  id.  — ,  4> 
8  \V.  336  (similar) ;  1900,  Kobinwii  v.  State,  - 
id.  — ,  57  8.  W.  811  (aimiUr)!  U.  A'.:  1S31, 
V.  8.  V.  Oibert,  3  Sumner  19,  81  (piracy,  ami  set- 
ting fire  to  a  ship ;  a  witness  who  saw  the  matoh 
applied,  not  required,  in  pn-ierance  to  one  who 
saw  the  smoke,  ete.);  UtaAi  1886,  Peuple  t. 
Oliver,  4  Utah,  460,  11  Pae.  612  (nssiiult ;  aa 
indoraed  witneaa  out  of  the  jurisilictiun,  nut 
neeaaaary  to  ha  ealled) ;  1889,  People  v.  Kobin- 
ann,  6  id.  101,  104,  21  Psc.  403  (aaaault,  "wt 
know  of  no  law  requiring  the  proaecution  to  call 
the  witneaaea  wlioaa  namea  are  indonoii " ;  jet 
if  the  transaction  ia  only  imperfectly  disi'lomj, 
it  ia  the  praaecution'a  duty  to  call  tlioae  who 
can  roniplete  it) ;  n.  :  1877,  State  v.  Magtion, 
60  Vt.  333,  340  (said  obiUr  that  "tliv  State  ia 
bound  to  produce  and  iixc  all  witDetauti  uiiMn 
reach  of  ite  proeeaa,  of  whatever  clinractrr,  wliorc 
testimony  will  throw  light  upon  ami  iliiirao 
toriis  the  transaction  under  inquiry  "  ;  ooinpre 
the  citation  mUe,  |9I8);  1894,  State  r.  Harri. 
ann,  66  id.  533,  627,  39  Atl.  807  (wuiie,  Kiiil 
MUr) ;  1897,  State  r.  Slack,  69  id.  48ri,  38  Atl. 
311  (*me);  Ka. ;  1892,  Hill  v.  Coin.,  98  Va. 
638,  689,  14  8.  E.  880  (shooting  vith  intent  to 
wound  ;  indorsed  witnesses  need  not  all  lie 
called,  nnlesa  the  trial  (3onrt  in  (liacretion  re- 
qoiraa  it ;  "  it  is  for  the  repreaentutive  of  the 
Commonwealth  to  sav  what  witnewwii  he  may 
oall "  i  y. t  the  trial  'Court  may  in  .liwn'tion 
make  an  orJor  nqnirins  a  certain  eve-witn«w 
to  ba  salbd) ;  1898,  CUik  a.  Cum.,  W  id.  3«0, 
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ETB-WITNESSES  OP  CftlMK. 


'*"^*!iT^  ***»f"^  »  «*»  »»»•'  'Wiw  to  adl  thpm  my  deprive  the 
aocnMd  of  their  testimony,  since  he  hu  property  exZ^d  hL  TLl 

IS  that  the  burden  and  risk  of  calling  a  hostUe  witness,  and  of  beina  obSed 
to  examme  a  material  witness  under  the  restricUon.  applicable  to  elS« 

:;:z:::Z:''^'^'''''"''''''^^^^  thepSLcutionnaXs 

•ntire  tnutaciion  which  miUcM  amlnst  th.  defen<UnL^i  ^'^  7?u  ^'.''  ^^  "*  •" 
proof  of  the  other  part,  »o  long  ZTto^lT^t^t^  ^  P."'  ""  '••'•"d.nt  to  the 

Court  thst  ths  ^ieZ  of  th.  oth,?S.  U  ^^2^  tS  oSv  .J^t'^T^K!"  *! 
th.  proMcatkH.  i.  to  .how  the  whol.'l««.oUwTu  wsJilZi',  i^t"^  "''^f '  »' 
wlsblUi  guUt  or  lunooenoe."  •'™»~™»'>  ••  «  wss,  whether  it*  tendency  be  to 

•ad  .  prae«,ator  ehoold  not  be  permitted  to  nLuJ^u  «  V  "^  *"  ""••  »  P""""*' 
•hortoLing.  of  hi.  witneiL  iSHTu  ^L^hi^*  "'  t  "'**  '-P°»«We  for  the 
of  didUng  .11  the  fJto!?^  "•ponrible  for  «,y  obet^de  thrown  iu  the  way 

^°£JS" i'"**^  ^^  '^'  '""""  °'  <^P*«"  "d  Chriatianoy  must  receive 
^pectfol  consideration ;  but  it  may  be  doubted  whether  they  evTrtuX! 
great  authonty  to  a  doctrine  of  so  Uttle  worth     As  to  th«  fi«f  .  "  ! 

^ve  nou^  it  is  .ufficienUy  met  by  the  tria^udgetunq  t  tiolTwrto 

rZLfbr'.lf'K'^"'  "  "^  '^•'^P'  ordiTrily.tbe  accusedCu^sS 
«n  protect  hunael  by  ascertaining  beforehand  the  intentions  of  the  pr^ 
cntuig  counsel,  which  the  latter  i.  in  fairness  bound  to  disclose  As  l!^« 
second  aij^ment.  it  is  as  easUy  answered.  There  is  no  qTesTon-  itmlt 
»membered.of  loeing  useful  testimony;  for  the  accuj  has  the  p^^  ^ 
ammon  the  same  witness  if  he  desire,  to.  The  question  is  mereJy  wMhel 
the  accu«d  can  force  the  prosecution  to  summon  him  and  tenrer  h«  t^sti 
mony^  The  efforts  to  esUblish  the  rule  have  been  made  bTcounsel  whj 
insh  to  have  a  witness'  tesUmony  without  the  restriction,  of  using  him  a! 

899)  and  the  present  issue  is  merely  another  insUnce  of  the  absuX  of 
the  rule  against  impeaching  one's  own  witness.    But  so  long  aTtS^  J„k 

S  '^  ducretoon  to  cUl  th.  wita«.)  j  Wart  .- 

L  »f,)  '*??•  ^**^  »•  C«ii>,  20  W.  v..  679 
MS,  m  (murder  ;  Sui.  not  requi,^  to  cill  ,n 


vebm.— I 


sm. 


ground  that  defeiidaDt  hm  winal  Mrer  to  pro- 

y^jo-  «1.  87  Pac.  924  (^vi-wiineM  not  re- 
r«i  «•?  ealW):  1899.  Jolm«,„  ,.  Sut,. 
Ih.  494.  58  Pa.-.  781  (ii.dorara  witnew,  not  b.1 
ing  an  eye-witneM,  not  nquiiwl  to  be  calle.)). 

'  Stated  by  Parkt.  B.,  in  B  t  Caaaidr 
quoted  ante,  |  2079.  '' 


■J' 
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BEQUlBED  KINDS  OF  WmnUSn. 


[Cbaf.LXX 


«iiaU,  and  exitto  eqitally  for  MOOMd  and  for  proMcntion,  then  is  no  reason 
why  the  fonner  ihonld  be  allowed  to  evade  it  by  indiraotion.  Its  burden 
muat  be  borne  by  one  party  as  well  as  by  the  other.  So  far  as  the  leading- 
question  rule  is  ooneemed,  it  does  not  hamper  the  direct  ezaminMion  of  a 
hostile  witness  {antt,  §  774) ;  and  it  thus  disappears  from  consideration.  The 
sum  and  substance,  therefore,  of  the  propoeed  mk  here  under  emisidbratiun 
is  that  the  counsel  for  the  accused  desiree  to  be  freed  from  the  disadvantage 
of  not  being  able  to  impeach  a  witness  called  by  himself;  that  is  the  aiiimtu 
of  all  these  efforts.  If  that  rule  is  a  good  one,  it  ought  not  to  be  evaded  in  this 
way ;  if  it  is  a  bad  one,  there  ought  to  be  no  exemption  for  one  side  which  is 
withheld  from  the  other  side.*  There  is  no  occasion  for  a  new  rule  compel- 
ling the  proeecution  to  call  a  witnees  for  no  other  reason  than  to  relieve  the 
defence  from  those  restrictions.  This  answer,  in  one  form  or  another,  has 
been  repeatedly  expounded  in  repudiatim  of  the  propoeed  rule : 


1889,  tfmy,  J.,  in  Suf  t.  Soten,  76  Mo.  086,  004:  "One  SMeMd  o(  erinte  is  entitled 
in  thia  eoontry  to  tiM  State's  proewa  to  oompel  the  attandaaes  of  aaeh  witnassM  u  b< 
aaay  daain ;  and  thara  ia  tharirfora  no  sound  reaaon  for  raqniriog  tha  State  to  introduce 
all  persona  to  teatify  who  ware  witMsaaa  to  tta  allagad  criminal  aei  It  ia  not  unttr- 
qnantfy  the  oaaa  that  a  hundred  pmramia  are  prasant  at  a  homieide,  and  to  require  the 
State  to  introdnea  them  all  woold  nnraaaonably  piotraet  a  trtal  and  eaeaa  a  vast  and  an- 
naeaaaary  aeeamnlation  of  coata.  Wa  sea  no  reaaon  why  tba  Stata'a  attorney,  acting  under 
oAeial  oath,  and  aa  muah  bound  aa  the  rapraaantativ*  of  tha  State  to  protect  th«  iuno- 
eent  aa  to  bring  tha  guilty  to  Joatioa,  ehoold  not  be  left  to  hie  diseretion  aa  to  what  num- 
ber and  eharaetar  of  witnaaaea  he  will  eall  for  tha  State  to  prove  an  alleged  crime  againat 
the  aoenaad.  If  others  than  thoae  eailad  by  him  know  facta  favorable  to  the  accnsed,  be 
may  have  proeaaa  to  oompel  tiieir  attendance ;  and  if  they  come  to  speak  the  truth,  a  cross- 
eraminattim  by  the  State's  attorney  ean  be  a  matter  of  no  oonaaqaence  to  them." 

1888,  He  Wkorur,  C.  J.,  in  Silpk  v.  SbUt,  99  Fla.  S87,  544 :  ••  There  ia  no  neoeaaity  for 
any  snob  practioe  in  thia  State.  The  prisoner  .  .  .  ia  entitled  to  the  eompuliory  procen 
of  the  Court  to  oompel  the  attendance  of  his  witneesca,  and  if  he  introdaoes  no  evidence, 
he  ia  entitled  to  tlM  eoueiading  argument  to  the  ]ary.  Every  lawyer  knows  the  value  to 
the  prisoner  of  tiiia  privilege.  Were  the  rule  as  inaiated  on  in  forea  in  this  State,  it 
would  be  diflenlt  to  ecmviet  a  prisoner  where  the  State  waa  eimipelled  to  introduce  the 
evidenoe  relied  on  by  him  for  hie  defence,  and  then,  baaaaaa  bo  had  not  introduced  soy 
evidence  himaelf,  aUow  him  the  eondudinf  argument  to  the  jury.  Besides  tiiist,  the 
eompnlaion  of  one  side  to  introduce  witneaaea  for  the  other  wouU  create  confution  in 
pnetiee  aa  to  tlia  right  of  eontradictioo  of  witneeeee  and  their  ereee  eismination ;  and 
would  be  uaeleaa,  aa  the  prisaaer  haa  tha  peeper  to  put  the  wftaeeees  on  the  atand  himself 
if  hfl  dseifoe  it." 

1803,  X«Mr,  P.,  ia  A(U  V.  Coai.,  8»^^  «•>,  889, 14  &  E.  880 :  "  It  U  obvioos  that  the 
rule  eontended  Ua  hy  the  prieoner  would,  if  adopted,  lend  to  very  eerious  results  in  the 
administratiea  of  Justiee.  If  the  proeeeatii^  attorney  were  Iwund  to  eall  all  attainable 
witaeeees  pseeeot  at  the  tranaaction.  lie  might  often  be  compelled  to  introduce  witnesses 
aaworthy  ol  credit,  and  yet  not  be  permitted  to  impeach  them.  He  might  be  unwittinglj 
eon^led  ta  eall  eoafederatee  of  the  defendant,  and  thna  by  hie  own  evidence  win  sa 
SMy  vietory  for  the  aecuaed  at  the  expense  of  Justice." 

18D8.  Beau,  J.,  in  Slate  v.  JSarrsft.  S3  Or.  184,  64  Pac.  807:  '<  [The  practice]  probablv 
caoM  into  use  in  Rngland  at  a  t»e  when  the  rigk*  of  a  defendant  in  a  erimiual  cane  to 


*  In  cneae  jarisdietioas,  the  nut  nwtliod  is 
'allawng  ciAsr  |ar^  to  anpeacb,  where 
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takancf 


thewfaaese  is  ana  eaHsd  fay  the  Court  aung  tt> 
diserstien(i«MS,fS18). 


II  JOT^-IWl]  EYE-WITNE8SB  OF  CRIME.  ,  jogj 

•miry.   Rm th«  righiol tkl Ii«!dto ^^^  *^ "f"  ^^  "^' '••^'  "«^ «"  »»•«• 

»«d  by  »fc.  fi»<te»MUl  Uw.    Then,  ta  .LrlSLli  bZ2^'  "^  S"*''"^  »^»- 
«U  an  tiM  pMOM  who  W.N  iwZt  .hlTS-^  n**-!*/  for  r«,airing  th.  8tet«  to 

to  do  M.    Ho  hM  the  .iSrt*!  MdSw«  «r!^    '  'f^  *•'  ''"•'^  ''y  •  "»»«• 
wJU«-«Mltap«hU,^,^    In'SS^^^'^r"!^^  for  obUining 

-h«whkhu«.y.uppoMwiu.j:i:£S^a;!rr^to^^"*'^^    -^ 

be«  founded  chiefly  upon  .  cutionary  pLfT^f  ^  hIS'.  .^hT  ^ 
oodentood  utterance  of  Lord  StoweU'. :  ^^       ^^o«»  H«He  s  and  a  mu- 

16«0,  8b  Atottm  ffafe.  PkM  of  tho  Crown.  IT  aao  •  « I -„..M    ^ 
•on  for  MmUdk  th.  good.  «..«.*«,  .wJi  ™^»  h^n-  k  '"""'««»  «'"'*«»  "y  pe«- 

««.  good.,    f  wold  "ST io^^r"  y  ^of'tll^  *  '"'"'?  *!!  •"""-•"^  »* 

^  b.ppM.1  in  ay  w»««b«„„  i„  stS^'^-ni**'  •  WTwu.toh,ro  c«e,.  «0fh« 
1780,  Sir  Ww.  Seatt  (Lord  &ow(tf)  in  £m«  v  k.-.^  i  u « 

W) :  "  I  Mrtai.^  riuUl  not  0^»-rfl„»  /  *»'•*'''•'''*•  ""'•how  h.d  f Ulen  oat  of 
~  vjHiwuj.    «  OM  DMn  Mkod,  ud  very  propor  v  aaked  •  Don't  r^..^     ti 

P-^U.-^ww^didit.-toiUU.orinuX'X^VnSf::^^^^ 


»  Tbo  dclHtei  of  th*  term  e<>rjm$  MUi 

of  mi ;  ,n  Mjin  a^uga  with  th«  nmnler  of 

*W  to  imnnMMto  tb*  ai«r«  ;  the  ftmnd  Mos 

W  ran  .w.y,  ».«|  .t  the  .ge  of  .Uteui  wturail 
tocUimherpropertyX  "w»«i 

PtonT'lJ!!"  U»",'««'nWing  thU  of  the 
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A  umikr  waning  to  Lo^l  Hale'.  «„  l.ur 
I888,  Sir  John  Hawlet,  Solkitor-Oenenl     Re- 

„n\LT'.iJ3  •■■  *,''*°  *«"«'^t«  1>«W  b«,„  given 
on  Mch  .»Wm,m  probable  Preaumption.  or  in- 
fa™«.l.  th.v  h.»e  h«,u  o/ten  fc«Uy.     [After 

^«itr  T-  "  i'  "  '?"'  •'•"P'ou"  end  -IB- 

«ep«Wly  m  trwMu  to  ponviot  e  p.r>oD  npo! 
the  endeoce  of  p.  ^iwbtUtiw." 


I  SMI  BIQUIRED  KIKM  OF  WRMES8K8.  {CuAt.  UX 

■M,  tkM,  fai  Ibit  mm,  tiwt  tk*  erim*  kaa  bM«  MMaittod,  hmI  I  skaU  net  b*  at  •  Iom  to 
ix  Um  •rIaiaaL  B«t  to  Ufc>  pwawpttotn  tn  viir  to  »wll  mi  aqattroeat  ftw*.  ■  hrt  i  Imt 
ti  abMlBttlT  aabiffHMW  ia  tia  owa  aataN,  into  a  arimiaal  taet.  W  a  mod*  ot  proen-riiDK 
U  a  vary  difwMit  natan.  and  woald,  I  taka  It,  ba  an  anUra  HiMfiiittaatioa  ol  Um  dot  ttii.« 
o(  piMMapUoaa.  Tha  laet,  than,  not  baing  a  arimtnat  ana  apoa  tka  faaa  of  it,  and  b«i.i| 
•ubjaat  to  thraa  or  fonr  dUbrant  intarprMOlMM,  aU  ol  wbkik  an  parfaatiy  iniiocut.  I 
tbink  myiall  by  no  BMana  at  Ubarty  to  tay  that  I  ought  by  praMuapOon  m»n\j  u,  umU 
oatthialaottobanaBawMrilyaaaetoiaaMiniwiey."  ,_       .  , 

^  iSSS,  J9h„m,  C.  J.,  In  iJai^f  t.  P-fU,  !•  N.  Y.  179,  IM  t  " [Tba  nJa]  may  have  ito 
probabia  foondation  hi  tba  idMi  tkat  whara  diiaat  praol  ia  abaant  aa  to  both  Um  fact  o( 
tba  dMtb  and  of  erimlnat  TtotanaaaaiiaUa  of  ptoduaing  daatb,  no  arldaaoa  aaa  riM  tu  tU 
dacna  of  moral  aartalu^  that  tba  tndividaal  ia  daad  by  eriadnal  intarvontioa,  or  tnn  l-ad 
^roat  iaf««nea  to  tboM  laaalta;  and  that  wbara  tha  faet  of  dMrtk  b  not  oerUinlN  n* 
aartainad,  all  nwra  inealpatory  moral  arldonea  wanta  tha  kay  niiianry  for  lU  •ati«(».  torj 
Intarpratation  and  eaanot  ba  dapandad  on  to  fumiab  mora  than  probabia  raaalu.  Ic  mtj 
ba  alMi  that  iueh  a  rula  baa  ioma  rataranoa  to  tha  daagaiaoa  peaaibility  that  a  geoeml  pn. 
•onoaption  of  guilt,  or  a  ganaral  asoitamant  ot  popular  faaUng,  may  eraap  in  to  lupply  the 
plaoa  of  aridanee.  if  upon  olhar  than  diroet  proof  of  daatb  or  a  eauaa  of  daatb  the  jury  tr« 
to  ba  parmitted,  upon  wbatarar  aridanoa  may  ba  paaaantad  to  tham  oompatont  ui^un  *uj 
part  of  tha  aaaa,  to  pronounaa  a  dafandant  guilty." 

The  olata  of  cum  raferred  to  bjr  Lord  Hale  certainlj  c«U  atteotion  to  the 
risk  of  haatily  concluding  that  an  accused  ia  guilty  before  it  appears  plaiuly 
that  the  alleged  injury  haa  been  actually  auirered.  These  cases,  to  1«  sure, 
are  rare  enough ;  not  half  a  doien  seem  to  be  recorded  in  all  our  annnls.« 
Bat  their  rarity  of  occurrence  makes  caution  none  the  less  necessary.  Lord 
Hale's  remark,  however,  appears  to  be  nothing  more  than  a  general  espres- 
sion  of  caution,  not  a  definite  rule  of  law.  Moreover,  a  caution  as  t .  the 
degree  of  proof  or  peraoasion  is  a  very  differont  thing  from  a  requirement  m 
to  a  specific  kind  of  evidence ;  and  it  does  not  appear  that  he  meant  to  »»y 
definitely  that  an  eye-witness  of  the  eorjnu  (Mteft  was  necessary.  As  to  L)nl 
Stowell's  remark,  he  was  in  the  first  place  dealing  with  the  civil-law  rules  of 
evidence,  which  rested  on  a  different  classification;*  and  in  next  place,  he 
merely  requires  that  some  evidence  be  produced,  and  that  one's  conclusiou  be 
riot  formed  merely  by  bare  presumption  or  inference.  The  supposed  authon- 
ties,  in  short,  yield  scanty  support  for  the  rule. 

of  the  body  wera  beUered  to  hare  bn-n  fosBd). 
Compere  the  oaeee  of  fklee  confeuion  (oiUi, 
I  M7). 

*  It  any  ui^  uwe .  here  thet  the  luimite  m 
the  Ronaa  Di^r'  aouietiiiiee  rat  r>r«inl  u 
the  eoaire  ci'  th«  eappoeed  mie,  rani'rnia  u 
•Itofpither  dilTiirait  problem:  Digmta,  29,  S, 
1,  U  I,  M :  D»  —natiu  tmnUto  SHajtiitm  * 
Claudiamo:    "Cum   alitw  nalU  donius  tuu 


•  Beeidee  the  Staffordehire  and  Warwiekahire 
eaaei,  the  foUoiriiig  are  the  only  ooea  of  hlae 
conrietion  that  appear  to  ha  reeorded:  1705, 
Captain  Oraen'e  trhl.  14  Bow.  8t  Tr.  IIM, 
laM,  1809,  1313  (piracy  by  leixiBg  a  ahip  in 
the  Kait  ludin ;  it  eobwinaently  appeared  that 
tbe  ahip  and  craw  in  qaaanon  were  lab  and  bad 
nerer  been  Miwd  at  all) ;  IMO,  Peny'a  Oaae, 
U  How.  St.  Tr.  1313  (mnrder;  the  eappoeed 
lunrderad  man,  whoea  body  waa  not  found,  re- 
tamed  home  two  yeara  after  the  aomued'a  execu- 
tion) ;  1819,  Room'i  Caee,  Rutland,  Vt.,  Fay  fc 
Burt'a  Pam.  Report,  S  Law  Reporter  19S,  10 
North  Amer.  Review  418,  Oreenleaf'a  Eridenee, 
7th  ed.,  I  114,  note  (murder;  eereral  yeara 
after  the  diaappeenmoe,  there  waa  a  confeniao, 
trial,  and  conrtction ;  the  culprit  wa»  about  to 
be  hung,  whan  the  anppoeed  deoeaaed  waa  -Ua- 
coTeied  alire  and  braugbt  back  t  but  hen  parU 
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eaee  peaeit,  niei  poHeuio  eapitia  uii  cmtoilttiii 
dominie  tun  ab  doTMatidt  qoam  ab  ritniielt 
praeetare  lerTi  oogarstnr,  ideo  lenatns  irnii«iiltt 
intraducta  aunt  de  pnUics  qnaeatioDe  [Uirtiirr] 
a  IkniiUa  necatomm  habeoda.  .  .  .  Ittiii  Am 
aeieudum  art,  ntal  eonatet  aliqurro  esw  occuum, 
■OS  Aoteri  de  familia  fiUMtimtm ;  Iii|u<;re  igitu 
debet  Kelara  interefflptum,  ut  Moatus  cooNlte 
locus  siL" 


f  I I07W0M]        KYE.WITOK88ES  OF  CORPUS  DEUCTL  |  mi 

Oooeliiding,  then,  that  a  oantion  ia  daainble  a*  to  tl..  ^--«-  ^ 

that  OKght  to  b.  inai.t«i  on  in  the  tribnnil  !  T.^  i    •  ^  "*  pmiMion 

"•wwbWoubt  rule  (IJ  I  aS?*  h..»     u        u"''!  "'  ***  "•""•  »'  t»'*\ 
.Jm  fcTTt-irJ^^y^'  '      *"'•  ""^  "•'*"«  whether  then  ia  any  oronerX 

•ppartBt    It  would  be  nnneoeaaarr,  becauM  coiunlat*  ««„..«  . 

be  attaioed  without  auch  teaUmonr      11.^    t     J*""^*™  «"y  «>'»*»» 
««h  teatimony  n>«y  often  Ut^TtSablla^rtLrff^^^^^ 
lag  that  kind  of  teaUmony  unavaihble :  •uooeed  in  mak- / 


Loudoo  Dock.  «bor.  wlU^utt^of.aJST,  d^  ""T*  **  »^^-    "  •  -«•  fo  into 
nn  drunk  whamln  •«  .  muZZXoS^Vrf'i^k^^T  •"■  u '.!"•  "'  "^  "*"•'• 

hw.  ...  A  more  complrto  owKmraaw-TiL  nTSL.L'^f     .u'  *"""*"  '~^»  »'  »' 

■My  •om.timM  h»pMn  th,t  the  d««l  bod,  ~n„„!^  !!^      J^.  f""*  <!"»»«<*«<«••    i» 

-though  th.  body  ««no»  bo  {JJ^blcTL^^JT'^  ^'^  f.^"'  '*"•" 
*«ie«»bi«  with  maidor."  ***"  ***''"'  <**  *•»»'  «"ini«  it 

tbww.co^^Vi^^.'^i^rUaSi:!'  eert-nty  .0  «,  ^,„to  ,„t,„t.  i.  g^ 
yuaagmo.   "  •  man  gof^^t  to  ...  ,n  a  m»u  boat,  aad  •  .torm^ri*,, 
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and  aftorwar.!.  the  boat  is  found  ni»et,  it  is  fair  and  just,  to  aU  common  purposes  and 

intente.  to  infer  that  he  has  perished ;  but  still  he  might  not  be  dead ;  such  mstances  have 

occurred  in  our  time,  and  the  supposed  decea^d  was  afterward,  found  to  be  alive.   W  uuM 

vou  not  sav,  gentlemen,  that  a  man  who  was  seen  going  over  the  falls  of  Niagara  >n  a 

skiff,  and  never  heard  of  more,  was  dead?    Yet  men  have  gone  over  the  faUs  safe,  ami  it 

would  not  be  impossible  that  he  might  be  aliTe  whom  we  thought  was  lost    W  he,.  Da,.. 

iel  was  cast  into  the  lion's  den,  it  might  have  been  fairly  mlerred  that  he  vfM  i..8ta.i  ly 

destroyed.     But  still  that  inference  would  have  been  false;  for  he  was  not  killed  ;  .he 

angel  of  the  I^rd  shut  the  raoutlui  of  the  famished  lions.    Doe.  not  that  same  ange  wHlk 

on  The  water,  to  rescue  bb  charge  from  the  deep?    It  wm  indeed  a  specia^  prov>de,.cei 

bat  that  special  providence  which  all  «:knowledge,  and  which  no  one  can  define,  i,  co,.. 

.tantW  op^ati..g  on  all  the  incidenU  of  life.    If  Baynard  should  at  tiii.  time  come  ...tc 

this  oourTit  would  surprise  u. ;  but  stranger  things  than  that  have  happened.     I,,  h.s 

case  you  have  no  right  to  conjecture  or  reason  upon  his  bemg  dead.    The  only  quest.on 

i^  hM  hi.  death  been  proved  to  a  demonstration?";  Mr.  George  Blake,  for  the  pwsecut.on 

"First,  then,  gentlemen,  i.  it  true  that  Thoma.  Baynard,  the  person  alluded  to,  .3  <u)t,, 

allv  dead  V  .  .  .  Without  the  aid  of  inference  or  preaumption,  the  fact  is  now  estabhshed 

that  the  body  of  this  supposed  victim  wa.  seen  upon  the  deck  of  the  schooner  Plattsburgh 

breathless,  and  to  all  appearance  lifele«.  on  the  night  of  that  day  which  is  mentioned  u 

the  indictment.    That  while  lying  in  this  situation,  it  was  taken  from  the  deck  by  twc 

of  the  prisoner,  at  the  bar,  Williams  and  Bog,  and  thrown  into  the  sea.    He  was  i.pvei 

afterward,  seen  on  board  the  veswl;  nor  doe.  it  appear  that,  from  that  day  to  this  an; 

man  ha.  wen  or  heard  from  him,  a.  being  alive  op  the  face  of  the  earth.    The  vessel,  a 

the  time  of  thi.  occurren-e,  was  upon  the  ocean,  and  at  the  dwtance  of  sever,   hundre, 

mile,  from  any  land.       o  other  vewel  wa.  then  in  view ;  nor  was  any  one  seen  for  severs 

davs  preceding  or  sute»quent  to  the  period  alluded  to.     Such,  geuUemen  of  the  jury,  ar 

the  oiroum.tance%  upon  which  the  allegation  is  founded  that  thU  man  is  dead.    Pern,, 

me  to  inquire,  can  them  be  a  doubt  of  the  fact  ?    It  is  true  indeed,  that  the  body  of  th, 

sufferer  was  not  followed  to  his  deathbed  in  the  ocean,  by  either  of  the  witnesses,  wh 

have  spoken  on  this  occasion.     No  one  ha.  decUred  to  you,  upon  the  sanctity  of  an  oatl 

that  he  watehed  the  process  of  that  suffocation  which  i.  dewsribed  in  the  indictment,  0 

witneswd  the  very  la.t  gasp  of  the  decea«>d.    It  ha.,  therefore,  been  insisted  by  the  coai 

Kl  in  the  defence,  and  with  a  degree  of  eamestnew.  that  would  denote  their  sincerity  1 

the  objection,  that  our  evidence  of  the  death  u  yet  inoompleto.    The  wide  ocean  must  1 

ransacked,  the  dead  body  must  have  been  di«»vered,  or  it  would  be  unwfe  and  pres..m| 

tuou.  to  convict  for  the  murder.    Such,  gentlemen,  i.  the  argument  of  counsel  in  th 

defence.  .  .  .  [But  I  My  to  you  that]  so  sure  as  that  the  life  of  Thomas  Baynard  wasni 

pHMerved  by  a  minwle,  if  hU  body  a.  well  as  spirit  (a.  in  one  memorable  instance  that  migl 

be  mentioned)  were  not  literally  translated,  tiiat  fatal  night,  from  it.  abiding  place  c 

earth,  to  another  and  a  brighter  world,  so  certain  i.  the  condosion,  that  he  is  not  now  eii» 

ing";  5<ory,  J.,  charging  the  jury:  "The  oouumI  for  the  priwiner  contend  to  yoii, thi 

there' i.  no  evidence  of  the  actual  death  of  Baynard,  that  it  i.  .till  possible  he  may  ha^ 

been  saved,  by  some  miraculous  interposition,  from  the  devouring  waves  to  which  thi 

had  committed  him.     ^ut  by  what  spirit  of  Uie  deep  was  he  protected?  to  what  regie 

has  he  been  conveyed  ?    He  has  gone,  gentiemen,  you  will  tiiink,  I  believe,  to  that  rtg.( 

towards  which  we  are  all  of  us  advancing.     If  you  are  satisfied  with  the  truth  of  the  ei 

deuce  presented  to  you,  it  i.  impossible  for  yon  to  indulge  the  least  doubt  on  the  point 

his  actual  death.    In  no  caM  can  you  arrive,  perhaps  at  absolute  certainty  of  the  dea 

of  an  individual.    There  always  remains  some  ground  for  the  conjectures  of  the  doubt.n 

They  may  say  that  your  owYi  Mnses  are  not  always  suftcient  to  .atiafy  you.    Should  yi 

even  see  a  man  l^d  out  in  his  oofBn,  yon  may  yet  call  to  mind,  that  Uiere  have  b^n  1 

stances  of  resuscitation,  which  have  contradicted  the  tenor  of  human  expenence.    Buti 

must  act  as  reawnable  men  on  reawnable  evidence ;  and  in  thi.  caw,  Outi  can  leave 

doubt  that  Baynard  U  dead." 
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In  the  ruliugs  in  England,  there  was  at  first  some  indication  of  a  willin.- 

In  the  UnUed  State,,  it  has  been  generally  .conceded  that  no  such  rul^\' 
exists;  t.e.  that  eircumUantial  evu/ence  of  a  proper  decree  of  «.^n;'  \ 
efficient  ^  prove  the  death  of  the  person,  loss STe  gXo  o  S'ry  I 
ormtag  the  corpu,  delicti,  and  that  testimony  by  eye-witnesJs  of  tLT.d  / 
done,  or  at  lea.t  of  the  person's  dead  body,  or'of 'the  vZ  p"  ce  Vheret  e  / 
goods  were.  «  not  requxred.»    In  two  jurisdictions,  however,  such  a  ruk  £  / 


..K  Ji  ^.?',  "•  "wdraamh,  2  Leach  Cr.  I... 
4th  ed..  S69  (lunrder  ou  tihipboMtl  by  tbrowinff 
the  captoin  ovBrboanl ;  ■•oiinwl  for  the  defendant 
ugmi.  th«t  the  death  wu  not  shown  and  the 
aptain  might  have  heen  picked  up  by  other 
•hit*;  the  Court  "admitted  the  ^neml  rule 

^!.  •^ir".""I''L™""""K  J-  •-'•  B.  Hale's 
rule,  and  Mr.  J.  Ashhntat  "  left  it  to  the  jury 
npoutheendenoe  to  say  whether  the  deceased 
WIS  not  killed  before  hU  body  was  cast  into 
the  «a    ;  all  the  jndge.  approved  the  finding 

4B.  &  Aid.  96.  122  (criminal  libel ;  the  issue 
beiiig  whether  there  was  evidence  of  publication 
in  Leicestershire,  to  support  the  venne-  "We 
murt  act  on  presumptive  proof  or  leave  the 
worst  crimes  unpunished.  I  admit,  where  the 
jrainmption  is  attempted  to  U  raised  as  to 
the  corpus  Muti,  that  it  ought  to  be  strons 
tod  cogent ;  but  m  a  part  of  the  case  relating 
merely  to  the  question  of  venue,  leaving  the 
hody  of  the  offence  untouched,  I  would  Mt  on 
»  wight  grounds  of  presumption  as "  in  the 
mcst  '"fling  cause) ;  18S8.  R.  r.  Hopkins,  8  C. 
*  "-5*1  (inftnticide  ;  a  bo.ly,  differing  in  de- 

■cnption,  being  fouBd.  Abincer    LTB    ,.iA      ;^'5'~""  "o"""'"'"'°">''"»*''''"" -^"'••'  1878. 
the  defendant 'need  n^  =i  t^'he^'cSId'      fe  ::  1:;::  %  ^■^'^:  ."^f ^  "«". 
low  that   her      State,  lon  iA   VI' o7    .  ZT  tL  "??•  %»••  "■ 


16  (Uirceny  of  fowls;   circumstantial  evidence 

900  m"*W^""2™"  "•  Willi""",  1  h4,'K.  Cons. 
299  (Sir  Wm.  Scott:  "[The  Court  will  M 
^l»nt  to  see  that  the  two  rosin  |>oints  of  such 
cases  [of  adultery]  are  sufficiently  proved,  vb" 
the  cnininal  act,  and  that  the  \»Un  against 
whom  the  proofs  of  that  act  is  ^tablished  was 
the  wife.  It  la  undoubtedly  true  that  direct 
™h!??i,  *,*!'/'",'  i"  "."'  "qui""!.  ««  it  would 
hcable  ;  but  I  take  the  rule  to  be  that  there 
must  be  such  proximate  circuniaUnces  prove.1  " 

2  U.   1,  9  (Sir  Wm.  Scott:  "It  is  a  fundal 

Ji!*"j^'/  '••■',  "  "  "•»  necessaiy  to  prove 
the  direct  fact  of  adultery  ").  ^ 

*  The  following  cases  declan  this,  except  so 

far  as  anv  qualifications  are  exipresslv  noteil ; 

the  qualification,  sometimes  made,  that  direct 

evidence  must  be  prodn.ed  vhm  it  U  obtainable, 

lacks  of  course  the  most  objectionable  feature  of 

the  proposed  rule,  and  expresses  nothing  more 

than  the  practice  which  any  com,«tent  prVut- 

in^  officer  would  naturally  observe  :  Ala. :  1878 


''unless  there  be  evidence   to  show  "that'w 

1  Cox  Or  2.36  (larceny  of  a  doll;  the  ga^n 
being  found  on  the  defendant,  but  the  pro^nt- 

»wwr  that  he  had  not  sold  them,  an  acquittal 
«« ordered);  1854.  R.  v.  Burton,  Dears. I'r.C. 

^n.  U  ^-  !"  ('•'wny  of  eoal;  thef« 
Iwng  no  testitnony  that  coal  from  the  place  in 
ane  ..a  mijsed,  Wille,,  J..  left  it  to  tk.  jiii? 
to  say  whether  any  had  been  token) ;  186i 
Lh,r  r*^''.  '  y-  '^  (infant-murier  b^ 
the  place  next  day,    hut   was   not  identified  • 


V.  State,  125  Id.  64,  28  So.  92;  C<a. :  1880, 
People  V.  AlvuK),  66  C«l.  230,  233  (muitler ;  in 
exceptional   ca*«._);    Fl„.,    Ui9,  G«„tll„g'  p. 

fi^'pin'"-  ^l'  2«  ^-  M^Onnrder);  ff„. 
1869.  Phillips  ».  State,  29  Ga.  106,  108  W«,W« 
(arson  ;  oranion  not  clear ;  i*ihapa  emira  l..r 
"""J")!  HI.,  1894,  Carltoi  e. 'people  160 
"'•  181j,  188,  87  N.  E.  244  (.m.n)Vl896" 
Campbell  p.  People,  169  id.  9,  42  .v'  E.  122 
(infanticide) ;  Ini. :  1866,  Stocking  r.  State,  7 
Ind  826.  830  (mumer);  1874.  McCulloch ',! 
State.  48  id.  109.  Ill  (murder  ;  but  no  d.cisiou 
made  as  to  a  case  where  no  remains  of  the 
person  are  found)  ;  la. :  1870,  State  v.  Keeler. 


thinh-  iLi  %      J  •"""I™™'  "*  yo"  satUfied 
tjit  the  body  found  in  the  river  wks  the  body 

^t';T'i8l8''p^  '■'■^«*''iVir"  P"'  ^" 

■Toer!  ).  1888,  R.  p.  Mockford,  11  Cox  Cr. 


97»7 


Webster.  8  Cuah.  296.  310  (murder);  1898, 
Com.  ••  V^>Illam^  171  Mass.  481,  60  N.  E 
1086  ;  Hum.  :  1867,  State  ».  Hogiid,  13  Minn. 
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been  enacted  by  statutes  ;•  one  of  which,  at  least  seems  to  be,  in  Mr.  Justice 
S'  phrase,  "a  condonation  of  all  murders"  in  which  the  murderer  l>as 
Buccessfully  destroyed  his  victim's  body. 

8  2082.  Proof  of  .  "M«rlM.  in  Faof ;  (1)  Unxri^  In  lWd.no,  .nd  In 
BuLtuitlT.  L.W.  The  possible  modes  of  evidencmg  a  marriage  depend  so 
intimately  upon  the  theory  of  the  marriage- contract  in  substantive  law 
that  the  main  features  of  the  latter  must  be  kept  in  mind  in  exammn.g 

the  rules  of  evidence.  nt,     t 

As  the  common  law  emerged  into  the  ISOOs.  and  the  question  of  the  elements 
of  a  valid  marriage  came  exclusively  within  the  junsdiction  of  the  common- 
Jaw  Courts,  after  the  long  domination  of  the  ecclesiastical  Courts  over  Urn 
subject,  a  controversy  upon  a  fundamenUl  point,  requiring  a  ong  historical 
surJey  for  its  proper  understanding,  came  up  everywhere  for  settlement. 
That  controversy  was.  briefly,  over  this  question:  Whether  for  y.U 
marriage^ontract  an  informal  and  private  exchange  of  consent,  similar  to  that 
by  whkh  any  other  contract  could  be  made,  would  suffice;  or  whether  the 

dnth  or  of  the  Tlolence  or  othfr  act  of  the 
dcfenduit  which  is  •lleged  to  have  produced 
death");  1872.  People  v.  Bennett,  49  id.  137, 
143  («•  The  point  of  the  fprPceUing]  .lension  u 
that,  as  to  one  or  the  other  of  tlie  comiKHient 
parts  of  the  eorjnu  delkli,  there  must  Iw  dirnt 
evidence ;  that  both  cannot  be  e»t«bli»hed  by 
mere  ciicunutantial  evidence;  but  tlie  Court 
affinnt  the  rule  that  when  one  is  provid  by 
direct  evidence,  the  other  may  be  by  circnra. 
stances");  1881.  Penal  Code.  %  181  (".No 
person  can  be  convicted  of  mnnler  or  man- 
fiaiiRhter  unless  the  death  of  the  iwrson  alleged 
to  have  been  killed,  and  the  fact  of  killiug  by 
the  defendant  as  alleged,  are  each  eataWislied, 
as  independent   facto;   the   former  by  dirwt 


293,  298,  «  nM«  (larceny) ;  If.  ^- '  19"«'5'  ?' 

,  drieg.;,  -  K.  M.  -.  72  Pac    20  (.<lultery) ! 

A'  C.  r\mi,  Bute  V.  Williams,  7  Jones  L.  448, 

454  (homicide) ;  Or.:  1899,  State  r.  Hann^  86 

Or.  195,  67  P«!.  629.  m^Me  ('•™"y'i  ^» 

1846,  Com.   r.    Harman,   4  Pa.  St.   289.   -87 A 

»mbU  (homicide) ;  1882,  Gray  "•  C-ni. ,  101  id. 

380,  886,  tmbU  (homicide) ;  S.  C.:  1896,  SUte 

e  Martin.  47  8.  C.  67,  25  8.  E- "3  (»^oagh  not 

definitely  deciding  more  than  that  the  identifica- 

tionofa  body  found  nmy  be  made  by  cireum- 

suntial  evidence);  Tmn.  :  IS".  Tyi.er^  State, 

6  Humph.  888,  semife  (larceny  ;  18«.  C»«y  »• 

State,  7^d.  499,  ^,M»  ("^I'-l) '  "l^^^- 

caster  ».  State,  91  Tenii.  •.M7,  269    "  8-  W. 

777    temhU  (murder) ;  U.  S. :  1884,  U.  &  ». 

"b;,rt,  2  Sulnn.  1?    2?  ('«uot^  «P~)'   »^^      Q")T';888TP~P^"»."Kc'k;ith,  m^Tt 

U.  S.  V.  Willian' .,  1  Cliff.  6,  20  (•  ™»»  "5»V^     ™"?j  V6  S/ E.  83  (murder ;  statute  applied) ; 

ing  the  finding  of  the  hoiiy     ought  always  to     67,  71.  lo  x«.  ^-  •  >       „ 

be  enforeed  whenever  direct  proof  exisU  and  it      1888,  r^P^Vj-A!! .!.;..... .,„„1  •  .nr«^ 


oe  eniorceu  wireuc.o.  «..™.  r-"-  ---        _    . 
U  practicable  to  obtain  if);  f^t>  ^^^^^r 
,.  fcavidson,  SO  Vt.  877,  386,  »™6fe  (robbe^^) ; 
1879.  SUte  V.  Potter,  52  id.  33,  39  ;  1896,  SUte 
i.  Briuk,  68  i.l.  659,  35  Atl.  492  ("dulteiy;  oyer- 
™ling  SUte  V.  Way,  6  Vt.  311) :  1902,  SUto 
V.  Kimball,  74  id.  223,  52  ^i^- J^^'^^^^na 
r«..-   1871,   Smith  ».   Com.,   «    Oratt.    809, 
813  (murier) ;  1878,  Johnson  v.  Com.,  29  m. 
796,  820  (burglary;  preceding  case  "PPror^': 
ITcuh  :  1902,  State  v.  Gates,  28  Wash.  689,  69 
Pac.  885;    r.   Ka.  .•  1885,  Stato  »•  FlM^g*". 
26  W.  Va.  116,  123  (murder);    mt. .    1892, 
Zoldoske  -.  State,  82  Wu    580    897  (murder); 
1899,  Buel  «.  SUte,  104  id.  182,  80  N.  W.  78  ; 
1903  Paulson  v.  Stole,  118  id.  89,  »*  N.  W. 
771  •    fTyo. :  1898,  IHIkU  •.  SUte,  7  Wyo. 
450,  53  Pac.  297  (no  rule  laid, down;  evidence 
here  held  sufficient).     „      ,       „.,        ,  „.j, 
•  Neio  York :  1886.  People  ».  Wilson,  8  Part. 
Cr.  C.  191, 207,  »«»««  (murder  ;  circumstantial 
evidence  siifBces);   1858,  Euloff  ».  People.  18 
N  Y.  179.  184  (the  law  m  homicide  "doM  not 
permit  a  conviction  without  dlieot  proof  of  the 
^  2798 


ioeo,  rewyio  v.    ..........    —    -—    — -   -     ■ 

N  E  529  (murder  ;  statute  construed  ;  wrfM 
Midi  does  not  Include  identity  of  the  deceased); 
Texai:  1874,  WUson  v.  Stole,  41  Tex.  320,  325. 
43  id  41S.  476.  mmbU  (muider ;  circumstantial 
evidence  suffices) ;  1876.  Brown  v.  State,  1  Te, 
App.  164,  tmbU  (same  ;  Ureeny) ;  1885,  Light- 
foil  V.  State.  20  id.  77,  98,  «mW«  (same; 
murder) ;  P.  C.  §  649  ("Nopetson  shall  be  eon. 
victed  of  any  degree  of  homicide  unless  the  biidy 
of  the  deceased,  or  portions  of  it,  sre  found  and 
sufficiently  Identified  to  establish  the  fact  of  the 
death  of  the  person  charged  »»  I?"!,''?" 
killed") ;  1889,  Puryear  ».  State,  28  id.  /3,  78, 
11  S.  W.  929  (statute  applied)  ;  1898,  Kugaclt 
;.  State,  38  T«.  Cr.  f»l  44  8.  W.  989  (the 
Identification,  under  the  statute,  may  ^  by 
clrcumstantUl  evidence);  1899,  Gay  ,.  Stite, 
40  id.  242,  49  8.  W.  612  (precedinR  case  fol- 
W  ;  1900,  Bailey  e.  St|fe,  42  id.  289^? 
8.  W.  900  (following  Kugadt  »•  8'"»<^) : '»^I 
Undreth  V.  State,  -  id.  -,  70  8.  W.  ,58 
(pnceding  cam  approTad). 
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exchange  of  consent  must  tnko  place  before  an  ordained  clergyman  or  other 
person  authorized  to  celebrate  marriages.  In  1843.  the  lattei  requiremenl 
was  declared  to  be  and  to  have  been  the  common  law  of  Enplnnd ; »  though  it 
geems  entirely  clear  that  the  former  view  is  hiiiorically  the  correct  one* 
and  It  has  in  fact  been  taken  as  the  law  for  Scotland  and  for  probably  every 
one  of  the  jurisdictions  in  the  United  States.*  The  controversy  in  the  sub- 
stantive law  tlius  lay  between  the  private  or  informal  consent  and  the  pubUc 
or  ceremonial  consent. 

Now  this  ceremonial  marriage,  so  important  in  the  substantive  law,  thourh 
open  to  confusion  with  the  "  marriage  in  fact "  of  the  law  of  evidence,  is  un- 
questionably distinct  in  its  meaning ;  indeed  the  evidential  rule  about  a  "  mar- 
riage in  fact"  was  laid  down  nearly  a  century  before  the  case  of  R.  ».  Millis, 
and  at  a  time  when  the  erroneous  doctrine  about  a  ceremonial  marriage  had 
not  yet  been  clearly  adopted  by  English  Courts.    The  meaning  of  «  marriage 
m  fact"  IS  simple  and  undoubted,  (though  it  is  not  a  meaning  for  which  any 
clue  IS  given  by  the  unfortunate  phrase  itself);  it  is  a  marriage  which  can  be 
evidenced  by  an  eye-wUmu  of  the  act  of  exchanging  consent*    It  is  thus 
apparent  that,  so  far  as  the  theory  of  law  is  concerned,  the  informal  marriage 
can  be  equally  a  «  marriage  in  fact "  with  the  ceremonial  one ;  that  is  to  say 
a  friend  who  is  present  at  the  informal  exchange  of  consent  may  testify  as  an 
eye-witness  to  the  "marriage  in  fact"  and  thus  satisfy  the  rule  of  evidence 
Conversely,  a  ceremonial  marriage  may  in  the  substantive  law  be  required 
(as  m  England),  and  yet  may  be  evidenced  merely  by  habit  and  repute 
where  the  rule  of  evidence  requiring  proof  by  an  eye-witness  does  not  apply' 
It  can  be  understood,  then,  at  the  outset,  that  the  evidential  rule  about  a 
"  marnage  m  fact "  has  nothing  essentially  to  do  with  the  controversy  of  sub- 
stantive law  as  to  a  ceremonial  marriage. 

There  is,  to  be  sure,  an  accidental  relation  between  the  two  so  far  as  con- 
cerns the  ease  of  proof  of  one  sort  or  another.  (1)  Cn  the  one  hand,  proof  of 
8  -  marriage  in  fact  -  i  «.  by  an  eye-witness,  will  be  more  likely  to  be  avail- 
able in  a  jurisdiction  where  the  ceremonial  marriage  is  the  only  valid  one 
The  celebrating  clergyman  or  magistrate  being  an  eye-witness,  his  certificate 
serves  as  eye-witness  proof  {post,  §  2087  ),  and  either  this  or  the  marriage- 
regist«r  kept  by  him  will  generalfy  be  available;  moreover,  the  persons 
usually  required  in  such  jurisdictions  to  attend  the  ceremony  as  witnesses 
wdl  furnish  another  8 .  ailable  source  of  eye-witness  proof.  In  a  jurisdiction 
sanctionmg  the  informal  exchange  of  marriage-consent,  no  eye-witness  proof 
will  be  available,  if  the  part;ies  have  taken  the  full  liberty  of  the  law  and 
have  exchanged  consent  privatefy  and  without  the  presence  of  either  clergy- 
man, magistrate,  or  friends.  Consequently,  to  require  as  a  rule  of  evidence 
eye-w-tness  proof  of  marriage  in  such  jurisdictions;  often  amounts  to  prac- 
tically  the  same  thing  as  requiring,  by  rule  of  substantive  law,  a  ceremonial 


«  R.  I..  MJlIi.,  10  a.  ft  F.  6S4  ;  Bwmuh  r. 
Bemiish,  9  H.  L.  C.  274. 

Uw,  II.  M2-88S.  «  g^  ^  quoUUoDi  po*,  f  2086 
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•  1891,  Bishop,  MarrUge,  Divorce,  and  Srw- 
ration.  }  409  ;  1904,  Howard,  Hirtory  of  MaM- 
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marriage;  because  the  required  eye-witness  cannot  be  had.»    Nevertheless 
this  is  purely  an  accidental  coincidence  of    fact,  and  not  the  result  of 
any  legal  identity  of  ceremonial  marriage  and  "  njarriage  m  fact   ;  as  »  easily 
Jn  by  supposing  the  case  of  a  consent  informaly  exchanged  before  friends; 
for  thU  would  not  be  a  ceremonial  marriage  valid  by  the  substantive  law  .,£ 
England,  although  it  would  furnish  the  eye-witness  proof  sufficient  to  satisfy 
the  rule  of  evidence.     (2)  On  the  other  hand,  proof  by  habit  and  repute.  ^.  c 
by  conduct  as  married  persons  and  by  reputation  of  the  commun,  y  (pos, 
8  2083).  will  be  more  significant  and  cogent  in  jurisdictions  where  the  sub- 
Lntive  law  requires  no  more  than  an  informal  and  private  exchange  of 
consent  to  constitute  a  valid  marriage.    But  in  a  jurisdiction  where  a  cere- 
monial marriage  is  alone  vaUd  and  must  therefore  have  been  alleged  lu    he 
pleadings,  here:  though  from  habit  and  repute  it  may  still  be  inferred  that 
fhis  ceremonial  marriage  had  been  performed,  yet  the  inference  wi    no  b,  so 
readily  drawn  unless  some  satisfactory  explanaUon  can  be  given  o  theabseuce 
of  that  eye-witnessevidence  which oughtordinarily  to  be  available  If  ni  truth 
Lre  wai  a  ceremonial  marriage. -for  example,  the  certifica^  or  the  register. 
Thus,  in  such  a  jurisdiction,  as  a  mere  coincidence,  that  kind  of  .ndence- 
habit  and  repute  -  may  often  be  discredited  in  a  way  which  would  be  unros. 
S  in  other  iurisdictions.-a  difference  iften  notic^ble  between  Scotch 
and  English  marriages  in  their  consideration  by  the  House  of  Lords.    This 
SSlS     howeverfwill  be  seen,  from  what  has  been  said,  to  be  merely 
™tical  consequence  of  the  substantive  law.  and  not  of  any  difference  m 
the  rules  of  evidence  as  to  the  sufficiency  of  habit  and   epute. 

8  2083    8UB« :  (2)  Habit  «.d  Rep»f  «  th.  Ordinary  BvJdenoe.     The  act 
Of  exchange  of  marriage-consent,  as  constituting  ^  marriage  ""^y  ;;;'"««i^;f'  ? 
L  evideuced  by  various  sorts  of  evidence,  any  one  o    which  might  suffice  to 
Si^uade  the  tribunal,  in  the  absence  of  some  specuil  quantitative  requir^ 
me"t     One  of  these  kinds  would  be  the  testimony  of  a  person  present  and 
Sr„g  or  hearing  the  words  of  consent.    Another  would  be  the  admissions 
^  irty-opponent  to  the  suit.    Both  of  these  would  be  ordinary  msUnces 
ot  evWence  uMially  employed  for  proving  any  other  fact  in  litigation     B 
Jwo  other  kinds  ai  also  available,  by  way  of  exception  to  the  general  rul 
revidence.    In  the  first  place,  the  cond^t  of  the  pernon.,  m  living  toge  h 
t  the  manner  usual  for  married  persons,  is  some  c  rcumsUintial  evidence  tht 
they  exchanged  consent  at  a  prior  time.    The  evidential  nature  of  thi  in- 
feince  has  Ln  already  examined  {anU,  §  268) ;  its  general  admissibht   ^ 
uZrstioned.     It  is  enough  here  to  note  that  this  evidence  from  conduct  is 
^oTTpoken  of  as  "  A«M«"  ;  and  that  it  is  something  more  than  iner. 
SharteL,^r  living  together,  because  it  signifies  living  together  and  behav- 
Sg  in^ry  way  withSevident  beUef  and  assumption  that  they  have  the 


•  Sm  Lord  EWon's  unndnit  anecdote  of  the 
Irish  peer  (ante,  |  1842).  But  eren  ui  the 
Gretna  f)ree.i  mmrriMe.  it  WM  once  In  «  wj"'* 
nwrted  to:  1827,  Wakefield'i  Trial,  Pelbania 


Chronicle,  of  Crime,  ed.  18".  IJ.  1»2  (luh" 
DaTid  Laing  himaelf.  the  celebrated  bUckaimth- 
puwn,  w«i  •  witiWM). 
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rights  and  responsibilities  of  persons  who  have  contracted  a  lawful  marriage. 
In  the  second  place,  the  rtfuU  of  the  community  or  neighborhood  that  these 
persons  have  been  lawfully  married  is  a  kind  of  t»>8timony  which  is  based 
partly  on  the  parties'  habit  as  married  persons,  partly  on  contributions  of 
personal  knowledge  by  those  who  have  witnessed  the  exchange  of  consent 
and  partly  on  the  absence  of  contrary  evidence  which  would  naturally  have 
come  to  light  had  it  existed.  This  net  result  of  the  sifting  of  the  facts  by 
gossip  and  by  interested  investigation  is  summed  up  in  the  community's 
reputation;  and  this,  though  it  would  ordinarily  be  inadmissible  by  the 
Hearsay  rule,  is  by  long  acceptance  admissible  under  a  special  exception  to 
that  rule.  The  scope  and  reason  of  this  Exception,  making  reputation  ad- 
missible to  prove  marriage,  has  already  been  considered,  {ante,  §§  1602-1605)  • 
it  is  enough  here  to  note  that  it  is  always  admissible.  ' 

Now  these  two  sorts  of  evidence,  habit  and  reputation,  are  commonly  found 
available  together,  and  are  therefore  commonly  offered  at  the  same  time. 
They  are  admitted  on  distinct  theories,  the  one  being  circumstantial  in  its 
nature,  the  other  testimonial;  but  in  practical  use  they  are  generally  found 
associated.  The  typical  judicial  treatment  of  them  may  be  gathered  from 
the  following  exposition : 

1867,  L.  C.  Chdmtford,  in  the  Brtadalhane  Case,  L.  R.  1  So.  App.  182,  192,  196  211  • 
"Habit  and  repute  ame.  from  parties  cohabiting  togetl.er  openly  and  constantly,  as  if 
they  were  hu8h«nd  and  wife,  and  so  conducting  themselves  towards  each  other  for  such  a 
length  of  time  in  the  society  or  neighborhood  of  which  they  are  members  as  to  produce  a 
general  belief  that  they  are  really  married  " ;  Lord  WeMbury:  "Cohabitation  as  husband 
and  wife  w  a  manifestation  of  the  parties  having  consented  to  contract  the  relationship  irter 

"a  I  v»**k.  .  Vu"^  ^"^  *"  V"  ""'''*  ^  ""•  ■»•»"•'  »'  d»"y  l«e.  by  conduct,  demeanor 
and  habit,  that  the  man  and  woman  who  live  together  have  agreed  to  take  each  ot,ier  iil 
marrisge  and  to  stand  in  the  mutual  relation  of  husband  and  wife;  and  when  credit  is 
given  by  those  air.rnj  whom  they  live,  by  their  relatives,  neighbors,  friends,  and  ac 
quaintauces,  to  these  representations  and  this  continued  conduct,  then  habit  and  repute 
•r™  and  attend  upon  the  cohabitation.  The  parties  are  holden  and  reputed  to  be 
husband  and  wife;  and  the  law  of  Scotland  accepta  this  combination  of  drcumstanoes  as 
endence  that  consent  to  marry  has  been  lawfully  interchanged." 

These  two  kinds  of  evidence,  then,  being  always  admissible  (ante,  §§  268 
1602),  the  question  now  to  be  considered  is  whether  there  is  any  quanti- 
tative rule  as  to  their  sufficiency;  t.  e.  are  the;,  alone  sufficient,  if  the  jury 
trust  them,  to  prove  x  marriage,  or  is  proof  by  an  eye-witness  indispensa- 
ble? Is  it  of  no  avail  to  furnish  evidence  of  habit  and  repute  unless  also 
a  certificate  or  register  or  oral  testimony  of  a  bystander  is  furnished  ?  Here 
we  may  start  with  the  general  proposition  that  habit  and  repute  alone  suffice 
ordimnly  t»  cm7  cases.  There  is.  a  common-law  rule  declaring  them  insuffi- 
cient m  bigamy  and  criminal  conversation  {post,  §  2085) ;  there  is  a  further 
held  for  controversy  as  to  their  sufficiency  in  other  criminal  charges  and 
m  suits  for  divorce  {post,  §  2085);  and  there  is  sometimes  a  distinction  as 
to  marriage  documen.^  {post,  §  2088).  But,  apart  from  these  special  rules, 
there  remams  the  uncontroverted  field  of  civil  cases  in  general ;  and  here  the 
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universally  accepted  principle,  serving  as  the  nonnnl  doctrine,  is  tobe  uiiacr- 
stood  as  making  no  discrimination  against  this  sort  of  evidence : 

1878,  Campbtll,  C.  J.,  in  Proclor  v.  Bigetow,  88  Mich.  882:  "In  nuMt  eaiiea  whrre  tlm 
right  to  property  U  to  be  made  out  by  proof  of  »  marriage,  the  witiieswi  who  «.re 
prexent  are  not  living  or  attainable.  One  or  both  of  the  married  persons  mmt  .lie  1).  f,„e 
»ny  inheritance  or  dower  can  exist  It  would  be  impomible  in  a  majority  of  nuch  cassj 
to  prove  a  marriage  by  any  better  testimony  than  conduct  and  repuUtion."  • 

But  is  this  true  except  of  the  two  kinds  of  evidence,  habit  and  repute, 

following  «iw  are  of  no  ■ntbority  in  view  nf  t'M> 
other  rulinn)  ;  1838,  Sellnuui  v.  Boweii,  8  (I.  jit 
J.  60,  84  ((lower;  eye-wltneM  rmuirsd) ;  l'-l'<, 
Cope  V.  Penrce,  7  Oill  347,  383  (iliiitritiiituiii  n( 
eatatr) ;  1888,  Boone  f.  Pumcll,  38  Mil.  tid', 
829  (fjwtmi-nt) ;  1878,  RHitnure  o.  RiMj,t:ik-, 
38  ill.  93,  97  (ndminiatntion) ;   Mnas.:  1,tl2, 
Newburyport  V.  Bootbbay,  9  UaM.  414  (|»iii|i«r 
srttlement) ;  Mich. :  1878,  Proctor  v.  liigilovv, 
88  Hich.  283  (dower);  Minn. :  1877,  Siatr  v. 
WoithiiigliMii,  33  Mum.  B28,  S34  (bastardy  <  urn- 
plaint) ;  Miitt.:  1849,   Stevenson  v.   M.Krarv, 
12  Sm.  *  H.  9,  S8  (ejectment).;  1866,  ileiidi-r. 
■on  V.  Cargill,  31  Miaa.  387,  409  (dUtributiou 
of  estate);  Mo.i  1867,    Boatman  v.  Ciirry,  ■>& 
Mo.    493,    438   (title  to  aue  as  hnatnnd  nnd 
wife)  ;    y.  M. :   1841,    Weiidrfl  v.  Salloid,  12 
N.  H.    179,    184   (breach   of  promiM) :    ISl,',, 
Young  >.  Foster,  14  id.  114,  118  (dowrr)  i  184H, 
Dalton  V.   Bethlehem,  SO  id.  608,  614  (p.niii«r 
settlement) ;  1888,  Stevens  r.  Reed,  37  id.  49, 
63  (dower);    N.  Y. :    1809,   Fenton   v.   liwl, 
4  John.  63  (insurance) ;  1830,  Jackson  r.  Claw, 
18  id.  347  (ejectment) ;  1842,  As  Taylor,  9  I'aige 
«U,  814  (lunatic's   esUte);   1850,   Clnytcm  t. 
Wanlrll,  4  N.  Y.  280,  234  (leRitimaty);  1868, 
O'Oara  r.  Eisenlohr,  88  id.  398,  298  (ixltiiiids- 
tration) ;  1833,  Jenkins  v.  Bisbee,  1  K<lw.  Ch. 
877    (creditor's    bill)  i     1877,   Chamberlain  r. 
Chamberlain,  71  N.  Y.  433,  437  (distrilnition 
of  estaU) ;  S.  0. :  1799,  Telts  v.  Foster,  Taylor 
121  (remainder  over  on  marriage) ;  1827,  Weaver 
V.  Cryer,  !  Iwt.  837,  341  (trover) ;  18a»,  Aniiei 
V.  Haithcock,  8    Jones  L.    421  ;    Pa. :   1818, 
Chambers  v.  Dickson,  2  8.  *  R.  476  (dom  r) ; 
1866,  Thomdell  r.  Morrison,  28  Pa.  :W«,  .1-27 
(ejectment) ;  1888,  Com.  v.  Stump,  63  id.  132, 
186  (inheritance  tax)  ;  1873,  Rii;hard  p.  nrrlim, 
73  id.  140,  144  (ejectment);  Tex. :  1847,  Tarp- 
ley  V.  Poage,  2  Tex.  139, 149  (proml»Miry  note) ; 
Fi.  .■  1819,  Poultney  ».  Fairhaven,  Brayt.  185 
(pauper    settlement ;    to   prove   a   woman  not 
the  lawful  wife  of  8.,  prior  cohabifntion  and 
repntation  as  the  wife  of  A.  were  lieM  "not 
proper  to  ditpmvt  her  the  wife  of  S."  ;  not  eited, 
but  practically  repudiated,  in  the  next  ease); 
1880,  Northfield  v.   Vershire,  83  Vt.  110,  112 
(facti  aubaUntially  similar ;  "  evidence  of  repu- 
tation a  jd  cohabitation  is  competent  to  prove  a 
marriage  whenever  the  question  arises  in  any 
ciril  action,  except  in  actions  for  criminal  con- 
venation  ") ;  Fa. :  1899,  Eldred  r.  Eldml,  97 
Va.  «0«,   34  &  K.   477  (title   depending  on 
legitimacy). 


»  Aeeord :   Eng.  t    1808,  Leader  ».   Barry, 
1  Esp.  363  (non-assumpsit ;  Lord  Kenyon  said 
"an  action  for  criminal  conversation  waa  the 
only  civil  ease  where  an  actual  marriage,  by 
piodiicing   a    copy   of    the    register,    nee.1    be 
proved  ;   the  same   strictness  was  required  in 
an  indictment  for    bigamy ")  ;    1837,   Doe  v. 
Fleming,    4    Bing.    268    (ejectment  ;    <|U0t«d 
infra) ;    1832,    Maxwell  r.    Maxwell,    Milward 
F*ol.  290,  292  (restitution  of  conjugal  righU) ; 
the  followiug  early  case  is  therul'ore  of  no  va- 
lidity: 1754,  Coni-an  ».  Lowe,  1  l*e  Eccl.  830, 
638  (on  the  facts,  proof  of  cohabitation  held  in- 
■ufficient  without  calling  a  witness  to  the  cere- 
mony, in  a  claim   for  restitution  of  conjuoal 
rights) ;  Can.:  1888,  Currie  ».  SUira,  26  N.  Br. 
4,  7  (slander  charging  adultery) ;  1868,  Graham 
V.  Law,  8  U.  C.  C.  P.  810,  313  (dower) ;  Co'.  .• 
1884,    People  v.   Anderson,   26   Cal.    129,   183 
(proring  a  witness  incompetent  by  marriage) ; 
Conn.  I  1812,  Hammick  v.  Johnson,  8  Day  390, 
393  (ejectment,  title  depending  on  marriage) ; 
1886,  Jforthtop  ».  Knowles,  52  Conn.  622  (title 
depending  on  legitimacy ;  reputation  of  adul- 
teroua  raution,  excluded  on  the  principle  aii<«, 
i  1802  ;    present   point  not  involved)  ;    III.  : 
1878,  Miller  v.  White,  80  III.  880,  888  (tree- 
pasa) ;  1878,  Lowry  v.  Coster,  91  id.  182,  184 
(loss  of  support  by  sale  of  liquor) ;  Ind. :  1846, 
Fleming  r.   Fleming,  8  Blackf.   234  (dower); 
Ky. :  1808,  (-"roiier  ».  Oano,  1  Bibb  267,  288 
(detinue) ;  1881,  Sneed  v.  Ewing,  6  J.  J.  Marsh. 
460,   491  (inheriUnce  and  lagitimaey) ;  1835, 
atover  v.  Boswell,  3  Dana  232,  233  (dower) ; 
1844,  Taylor  v.  Shemwell,  4  B.  Monr.  876,  876 
(ejectment) ;  1846,  Kuhl  v.  Kuaner,  7  id.  130 
(claim  against  husband  for  deceased  wife's  estate  ; 
here  proof  of  a  marriage  in  fact  was  required, 
because  "a  direct  issue  is  made  up  by  the  par- 
ties "  o;-  that  point ;   no  authority  cited  ;  the 
other  casea  in  tnis  State  leave  this  ruling  of  no 
authority)  ;    1847,     Donnelly    v.    Uonnelley's 
Heirs,  8  id.  113,  118  (dower);  1859,  Chiles  v. 
Drake,  2  Mete.  146, 154  (death  by  wrongful  act); 
la. ;  1831,  Taylor  v.  Swett,  8  Ia.  33,  36  (in- 
heritance) ;  1833,  Holmes  v.  Holmes,  6  id.  483, 
471  (breach  of  carrier'a  contract) ;  1847,  Hobdy 
*.  Jones,  3  La.  An.  944  (sknder  charging  eon- 
cnliinage) ;  1878,  Blaainie.  Blasini,  30  id.  1888, 
1897  (succession) ;  Me. :  1849,  Taylor  ».  Robin- 
son, 29  Me.  323,  828  (slander  spoken  of  plain- 
tira  wife) :  MJ. :  1789,  Cheaeldine  r.  Brewer, 
1  H.  *  McH.  1S2  (ejectment)  ;  1838.  Fomahill 
•.  Muiray,  1  Bland  Ch.  479,  488  fdistribution 
of  eatete :  eve-witne«a  requited ;  this  and  the 
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question  ran,./.™::;  S: ZT  ""SoJ^Tt  1'!?'"^  -".^'T  "^ 
used  with  precision,  for  in  judicial  uttemnnll  \  .  u  °°'  "^*">" 
frequently  found  ouployed  ii  th«  «!.  »  v.  .u  "'''  ."'  '^^  **°  *«"»«  » 
in  Jvideutial  theor?KoU  It^;!!  "'  ^/J  '=""'»'''>«'l-  NeverthelesB. 
for  tn«ti„g  then.  !!  y'lZl  Z^::^'''  "^^^  '"'"^^  "°  '-"'^  '— 

.u^clmf  •  ''"•  "  """'""*  "  -"""'^^  P^"-"-.  -«ht  of  itself  to  be 

u  inf.niDoe  of  gremtor  or  U«  .trench  t^i'^'  *!,'""'»'"»  "d  '««.  "Iw.y.  afford. 
th.«.  Th.lr  eo^ct.  WngTJ^St  5  ,„l*::lir  '"",'^".  ""'•»»«'^  between 
mtherthM  Immoral,  and  ci^itiTtri!!      '"°  °PP°*"«  "pUnations.  U  to  be  moral 

from  tb.M  ciroom.Uuoe.  U  too  rei^nabre  notl  k  ."  P***"™?*^"  »'  ">»"i.g, 

««ntrie..  aob.bit.tion.' M^^rSui  ^  thlTh!  ?"^  '"  *'•  '""  »'  °»^ 
eoii.ider.bl.  time,  preenmeth  marri.™  U^^Lrfi.     %^     T""*  ••  ""»"  •"«>  "if"  for  • 

n>o.^iu,  P'-di„g.^or::L"::'^?^;at  t^biM^^^^^        "'»-'«-•  »«»' 

nwrriag.  to  be  piored  waa  kept  Mcret  mH  Hf.!.     !i^     u      <*'••<'»••'»««) If  th. 

wwteThe  aid  of  reputotio"  infu  W  W  '''"T'^  ^^^  ""  P«rtl-,  .nd  tha.  not  only 


.uu«  cireuniK«nc«s  are  cerUinly  proi 
dene,  of  th.  marrf^ie.  for  on  .  limitation  owr 
1S1!,  "f,  """"fft  if  -.rriRKe  1,  bad.  it  il 
probably  cland..tt..e  ;  if  therefore  the  Court  WM 
1°„„mV™"''  '''^"'"•'•nre.  were  eridence.  it 
l^ty  ','"P<?""?  to  prove  it.  Bnt,  both  de- 
fenlanu  denying  it  on  oeth,  and  insiating  on 
TinK  It,  It  muit  be  tried  ;  for  a  jury  are  nrowr 

J^'     ^l*^**]''  '**'"*^  '°  """'k  that  thirty 
r,^  "ohjbitation  «i  man  an.i  wife  waa  ,u* 

"l^''  20  Ala.  188,   172,  «»n«,  (divor^  f^ 
Jdult^ry);  1846,  Dalton  „.  Brthleheln,  20  !?.  H 

tlm  si^TiJ^P^  '"^"S  "•  *»"••  «8 

«».  uui,  618  J  1868,  Com.  r.  Stump,  63  P.. 
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-...»■,„  .oore  explained)  the  "habit"  whTuli 

n,™  rh**./.?""?^  i»  »n»thi„g  more  than 
mere  cohaWtation  in  the  narrow  £nae;  it  u 
"liTing  together  aa  hu.band  and  wif"" 

o  p-j  »  •U'*'^-  •■  "»0>  Sherborne  v.  Naner 
8  Bidgw  P.  C.  224  (not  clear)  ;  1796,  ^l' 
P»«r,  Peake  N.  P.  2S1,  288,  «m6fe,  pe"  Ken: 

S  ?iS?'  P"!",'^-  •-y"'''""'';  1858.  Goodman 
Jl,*^'""'  *  J"- "•  ?•  1220.  1224,  28  L.  J. 
lili  w  '  jf,  "■  f '""'"g  approved) ;  V.  S.  • 
1841,  Wendell  v.  Salfoid,  12  •&.  H.  179.  188 

«q'  i?o^",'!i;.'i'«^J'™  "•  Cunningtam,  2  Dow 
8?VaihV4r72'^r8r''  "•  '"'"""'"*•'•• 
no,S;d'<:4'|Ma03?^*^  "  '""^"™*  *• 
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I  2084  ■•»•:  (3)  X-«  tUnM^  m,d.  i>  Mort.  ».  ItJw^.  The  cast 
of  tholht  iu  that  ««.U»t  of  EnglUh  juUge..  wa.  .  ttrong  .ud  .nU.vulual 
1  a^d  U  inninou  of  justice  and  common  «n«  were  at  the  «.m.  tune 
Tkeen  t  at  hi.  influenci  upon  the  whole  body  of  Enghah  law  w.«  not 
1  Taried  hut  benencent     l^^f'jZ':rr^itZ;'i:^ 

TyXlce  fZ  Keble  or  Siderfln."'  Yet  the  guidance  of  mstmct  alou. - 
on?r  rdivWual  or  momentary  view,  of  ju.tioe  -  may  prove  erroneou..  by  th« 
3  r  .UndanJ  either  of  other  men  or  of  other  time. ;  and  m  .uch  .n.vamc, 
S^w  lCne«  to  di-regard  p«cedenU  appear.,   or  the  c«e  in  hand,  a,  a  ru- 

J-KU  .nuL  of  error.  In  the  oourae  of  event.,  little  opportunity  ha. 
S^t  ;rich  <:^»i«  upon  Lord  Manafleld'.  judgmenU ;  hi.  i.n„.d,au. 
ariMU  w  paw  •"«  .u,„  v.  -„„  shocked  at  hi.  innovation.;  but  Time 

rrrhricTt  '^eJrret^of  evidence  oddly  enough,  it  ha. 
t^^ntu  fate  not  ti  find  thU  vindication.  Rarely  did  be  make  any  real  co„. 
rl  . -^  ;„  u!  theorv  or  iU  practice;*  not  infrequently  he  helped  to  obscure 
r;7ii^veS2.;Lu  reread  in  «om  of  precedent^  rule.  w,,eh 
triw  eLmtered  th^law  of  evidence  with  unnece«ary  «id  impol.tic  re- 
.^ctLr«  One  of  the«,  wa.  the  rule  re4uiring  prco/  o/ a  '■mamage  « 
fad"  in  bigamif  and  eriminal  conversation. 

Thi«  rule  he  laid  down  in  the  following  caaea: 

—    .,     •       uiii^  i.  Rnrr  2067 :  th«  oplnioii  of  the  Oo.vt  wa.  aA»i  "upon  the 

1767.  Aforr-  V.  -"f^r;  *  f  "7,^*^  Zion  for  eriminal  cuTT-tion,  there  mart 

following  qo«rtlon, '  *^«^' ^"PPj.  ^%„.  the,  were  nurrieO  at  M.yf.ir  chapel, 

not  be  proof  of  »n  actual  marriage    ,  »*  T:„  jL-l-n*  •  Keitk  who  married  them.  *«. 
the  regUter  or  boob  could  not  b.^tWrf^in.ri.Jn«.  ^ 

V.D.port«l;  and  the  clerk,  who  ^^JT^^^Z^^i  for  plaintiff  Vgued  that  "w. 

p„ve  the  «=turi  mwriag.  by  •»(, •^*»«*-      ^^^£1  aame.  .u-dkTpHon  of  her 

pro»«l«ticle.[of  poet-nuptt^  •**       !m^ ';  in^  wow  it  b,  aky  ».gi.ter  or  '.y  wit- 
byeverybody-  hU  wi.,  thoagbjjre  dW^not^nd.^^^^^^    J^^  ^ 

nesM.  who  WW.  pre^mt  at  th.  marriag.    lJ^"'^^^  eonrar^tk).      The  plaiu- 

tiff,  oooneel  argued  thU  A. <l.fen«lwt. •^"^•^"„^'„^^^«p  to  the  n...  of  hei-.g 
.„f.oouni«largu*lthatth.wpatatlon  «nd.n«    ^T^*  ^J^"^  «tual  i.  e.  cere- 

the  b«t  evidenc  ^-J^ £;^ZT7'  ^'tJlt'^JZ  t^  U  alw.y  ^ 
monlal  marriage;  Lord  ^«'"JT' ^JV  bT  oohabltatlon  and  reputation  ai.d  otbji 
»nd  understood  in  oppoelUon  to  proof  by  ~''»™>~^  "  ^^  ^  Ji  dearly  o1 
drcamat«.ce.  from  which  a  marrlag.  may  be  '"""^  •  '  •  !;^„'^tio„  with  th. 
opTnion  that  in  thU  kind  of  .ctlon,  •^•«"°°J°'*';™n.*"X^Wgm.nt,  co 
Xmtiff'.  wife,  there  mart  be  ^ideno.  o  »  «''"^„'^„*'J,;  ^ten  .  .  It  M 
EabiUtlon.  and  reputation,  ar.  °°*  ••^'•°*  *L^"^Ueh  .^  rom  the  c.nduc 
not  depend  upon  the  men,  reputa^n  of  *  ^^^^^^^tinUe  from  a  contrar; 
^et^^S-S  i^  ^X^^  pe»;n;'rri"^i  founded  upon  eride. 


t  Lowe  ..  JolUffe,  1  W.  Bl.  366. 
»  The  noUble  Inatance  U  hit  rule  for  com- 
jieUinK  documenUry  di«corery  on  motion  {antt, 

•  *f  &  other,  weie  the  rule  excluding  oU.^ 


«,«  $uam  turfitudi»*m  (anfe.  {  625),  the  m] 


pewSing  their  rerdlct  {pod,  1 2362). 
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■Mb  bj  lh«  pmon*  thtniMlrM  who  •houM  bring  th«  m|Ioii.«  .  .  .  Pkrhan*  th«r.  n.^ 

CM.  Of  Morri.  p.  MUJor,  Uul  in  luoh  m  .otlou  •  niMri.,ge  In  f.ot  mo*.  S.  prowd." 
Certain  thiDgs  may  pWnly  be  gathered  from  theae  two  cases,  upon  which  the 
nile  ha.  always  been  .uppo«Hl  to  be  founded,    (n)  It  doe.  noTappoar  that 
there  was  any  such  restriction  before  these  opinions  were  rendered."    "It 
Tk,  .rVu"^'  ^  Mansfield,  that  there  ought  to  be  .uch  a  rule.    No 
doubt  the  then  prevalent  cano..  of  the  •«be.t  evidence."*  invoked  by  counwl 
m  .igument,  wrved  as  the  jusufying  principle,    (b)  The  phrase  "  proof  of  a 
•amoye  Ml  /«.,«.    or  "actual  marriage,"  signified,  as  a  r.ile  of  evidence  in 
these  decisions.  ;m«/  6y  an  eye^nu,,  i.  e.  either  by  the  register  containing 
the  parson  s  entiy  or  by  the  oral  testimony  of  par«,n.  cl^k.  or  some  othef 
person  present  at  the  ceremony.    This  has  since  been  the  accepted  mean- 
mg;'  though  in  a  jurisdiction  where  a  ceremonial  marriage  i.  not  .equired 
by  the  substantive  law  (anU.  §  2082)  the  term  cover,  also  proof  by  an  eye- 
witness to  the  exchange  of  marriage-consent,  even  when  given  informally. 
WThis  specud  requirement,  as  declared  by  Lord  Mansfield,  was  limited  to 
two  kinds  of  usues,  one  a  criminal  charge,  namely,  bigamy,  the  other  a  civil 
•ction,  namely,  mmnal  conversation,     (d)  The   requirement  of  eye-wit- 
neis  proof,  as  made  by  him.  clearly  decUred  evidence  of  habit  and  repute  in- 
lufficient     He  further  mentioned  "acknowledgment"  as  insufficient;  but 
here  he  probably  signified  merely  that  acknowledgment  which  is  to  be  found 
m  conduct  as  a  married  penwn,  in  other  word.,  "habit"  {ante,  §  2082),  and 
(M  not  mean  to  include  an  exprtu  admission,  in  words,  of  the  performance  of 
.  marnage  ceremony.    Nevertheless,  his  meaning  is  open  to  dispute ;  and 
hence  different  judicial  views  have  since  been  taken  upon  the  question  whether 
by  I«rd  Mansfield  s  rule  eye-witness  proof  was  required  even  where  the  mar- 
nsge  tad  been  expressly  admitted  by  the  defendant* 

The  policy  of  Lord  Mansfield's  rule  has  received  but  scantv  judicial  exposi- 
tion.   (1)  For  the  action  of  criminal  cmvcrsatior  it  was  placed  by  him  on 


In  *w'b1°M2''*  '"°'"~  *■  '"""  "••  "port 

•  The  only  ^or  cmm  on  the  •object  leem 

to  have  been  one  in  the  EccliMiutical  Court. 

Connin  v.  Low^  1764,  1  Uw  Eccl.  830.  cited 

^'ffl*  '"''  *•  '•  ^"""^'  "«•  "*«> 
•'  'If.l*,  i  1178. 

ti  V  u*'.H,''''i'„'?*'  '•■  *»  State  ».  Winkley, 
14  N.  H.  480,  495:  "In  criminal  nroeecutioni 
^«  m.li.tniei.t.  for  Mgamy,  adulterv.  etc., 
toct  eriaence  of  tlw  nuniage  ij  requ.t»d,  and 
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thU  may  appear  from  the  testimony  of  witnewea 
who  wet*  preeant  at  the  ceremony.  Thin  eou- 
•tltutea  proof  of  a  marriage  in  fact,  and  in  nien-ly 
rtireot  evidence  of  the  marriage,  as  contrailUtin- 
guishnl  from  cohabitation,  etc.,  which  is  indirect 
evidence  of  the  marriage." 

•  Th«  best  judicial  examinations  of  the  deci- 
Mon  in  Morris  ».  Miller  are  those  of  Smith,  J 
'^u^"*',"-  3t«t«il863X  1  Wii  809.  218,  and  of 
White,  J.,  in  Warner  r.  Com.  (1817),  2  Va. 
Uaa.  BB,  98,  where  iu  aignifieuue  is  carefully 
analyxed.  ' 
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the  around,  partly  Uwt  the  «>Uon  wm  penal  in  iU  nature  (at  iudeiul  it  Im 

ulway.  been  treated,  in  a  marked  degree,  iu  England),  pertly  that  to  r..v,v 

habit  and  repute  alone  might  enable  a  man  having  a  uitttr.--  to  n-.  ov.r  .l.ui 

.ge*  from  another  man  (or  the  eduction  of  a  woman  whc-e  relatim,  m  th 

pTnintiff  did  not  justify  him  in  cUiming  any  right  to  her  chn»my.    8..  f,,r . 

the  ttrnt  reaK.n  U  concerned,  it  aUnd*.  or  full,  with  the  guneral  ,».!.,>  , 

eatablUhing  a  .pecial  rule  for  criminal  ca«ea.    So  far  aa  the  «eco,,d  r««...,. , 

concerned,  it  indeed  i.  ba«Ki  on  a  real  contingency ;  yet  a  u.  doubtful  wh.th. 

there  i.  any  need  of  oxerciaing  .p«:ial  vigiUnce  m  behalf  of  defendant  wl... 

conced.Hl  conduct  deprive,  him  of  honorable  aympathy.'    (2)  tov  the .  ImrKo . 

Ugamy,  there  U  in  the  first  place  the  general  policy  of  cauUon  app bca  ,k  , 

Xrimiual  ca«J..    Nevertheleaa.  thi-  «>em.  autliciently  met  by  tl>.  l,r.* 

rule  of  reasonable  doubt  (pM«.S2497);  moreover,  it  wa.  clearly  not  l.o, 

Mansfield's  reason,  for  he  expressly  confine,  the  rule  to  a  charge  of  b.^.m, 

•nd  the  reason  must  therefore  be  sought  in  some  circumstance  peculiar 

that  offence.    Here  he  vouch«ifed  no  light  in  hu  opinion     Whut  reaso, 

there  are.  pro  and  eon.  may  partly  be  gathered  frem  the  judicial  tansuag.  lat 

auot«d  ipoU,  S  2086).    Op  the  whole,  the  reasons  agamst  making  *uch  «  i 

JuiremelTin  the  prewnt  connection  seem  plainly  to  preponderate.    ^^  1>. 

Jver  peculiarity  there  is  to  the  offence  of  bigamy  pointo  indeed  to  a  lo<. 

iitherthan  a  stricter  rule  a.  appropriate.    What  is  the  peouhar  immoral, 

of  the  offence  of  bigamy  ?    UsuaUy,  it  is  the  deception  of  the  other  party 

the  marriage,  by  le«ling  her  (or  him)  into  a  void  and  un«inct.oned  rekf 

and  byVtSrwards  deserting  for  another;  as  wel   as  the  mjury  o  the  p 

aenv  by  placing  them  in  the  world  without  the  nghte  of  legitimate  ch.l.lr 

Now  this  deception  and  de«5rtion  and  social  wrong  are  equally  consummal 

by  a  relation  appearing  in  habit  and  repute  to  be  a  marnag^  even  thou,! 

l^  not  a  valid  one.    The  moral  meannew  of  that  man.  and  the  socia  con 

nuences  of  his  misconduct,  are  equally  reprehensible  whether  or  not  his  b 

marriage  could  be  proved  by  an  eye-witness  and  whether  the  marnage  , 

legally  binding  or  not.    If  it  was  not.  it  ought  to  have  been.    That  the  1 

^evidence,  instead  of  applying  the  equitable  maxim  that  what  ought 

have  been  done  will  be  treated  aa  having  been  done,  should  let  h.m  go  r. 

the  charge  of  bigamy,  precisely  because  he  did  not  do  the  honest  and  la« 

th?ng.  uTsinguUr  instance  of  h^.t  in  cortice.    As  the  rule  o   ev.dene, 

confessedly  hLed  on  a  moral  tenderuess  for  the  accused,  it  would  seem  t 

this  moral  tenderness  should  not  be  shown  to  a  person  whose  comluc 

equallv  reprehensible  in  any  case.    The  most  mentonous  opponen   in  a  c 

cL.  Whether  it  be  a  wife,  or  heirs,  or  creditors,  may  be  deprived  of  his  alle 


•  It  TiMj  be  added  that  the  Mtion  for  crimi- 
D«l  conTenation,  in  Lord  M«n.HeIfi  time,  oc- 
cupied a  far  more  promliient  position  and  w«» 
thirefore  more  liable  to  aba«.  The  prej^™" 
of  rakiA  habiU  among  men  of  faabion  and  tartb, 
■nd  the  practical  lack  of  divorce,  made  thU 
action  freqnent  aa  the  sole  mean,  of  aelf-vindica- 
tioa  for  the  injnred  huabandj  in  thu  manner 


it  came  naturally  to  preaent  al.o  an  «ttra 
meana  of  bUckmail.  Lonl  Haltiinor.'* 
(nnote.1  ante,  |  783),  into  which  I.onl  Mam 
hlmaelf  waa  drawn  aa  ■  mediator,  was  a  ty 
and  celebrated  ioatance  of  the  wxial  "''i'" 
amid  which  he  laid  down  the  rule  iii  Mur 
UiUar. 


II  »;.-».l]         EVB.WIT1.E8SE8  TO  A  llAaiHAOt  ,  ^ 

civil  CMC.  '  "'"  '•"*  mentonoM  opponent  in  anj 

■••Miy.    It  remains  to  notice  'he  state  ..f  »».«  i.»  TT^  wo«*«»atloB  and 

Ifanalield's  rule :  "'  '''*'  '•^  ^**^y  «  re'I^ct  to  Lord 

wiri.iw  voiwe,  g  ^uti4;,  and  has  ever  since  been  act»nti>A  i    ti  • 

ii.fre.,uencjr   of  this  action  nowadays  LrallnlTfM       ^ '«  *=»"'»«™"v" 

d.b.u.li«l  bjr  .l.f,nd,„t  i  Buller,  J.:  •'Vuon 
Ikt  |«..n  of  Identity  «,««  i.  no  dlfli-wnc.  *£" 
twMi.   hU  •ct(..n  .lid  oifa«n ;  it  i.  onir  in  tho 

!r  -  I  ••.'"' -T  «'*  yo"*  before  the  .dul. 
Ury,  WM  hi-ld  tiini'ient  to  go  to  the  Jurv  *•  to 
k.r  .a.,.titr  with  the  wo„,.ifd,b.u,.h«  ?  IM?' 
Cthfrwoo.1  r.  Ciulon.  IS  M.  «  W.  mo  (''Yh. 
..irfwn.  prMtlo.  erer  .inc"  MorrU  ..  killer 

f^'no  isSi^''^  ».  Klmwell,  11  Mich, 
wa,  14  Jf.vr.  488  (the  rule  duee  not  •pply  to 
«  «tlon  for  ent  cement,  not  .llegiug  cWmimil 

.J!I  'f\"i.'''J7"l'?  *]■•.*'"■'  <'»»'er  eridence  U 
«rr«,^.r.gi.t,,  or  by  the  oml  witne»,  «, 
^  I  2529  where  the  ptwamptioB  of  idenUty 
from  nnme  in  trrated.  r  ■^    •  tucuuiy 

»  isrn,  Halbmok  r.  Sute,  84  Ark  611 
511,  «„,Afe  (for  the  «e„„d  m.„i,») .  ,?«' 
0«»r.8ute.  31  FI..  408  (pol^my)'-  Mi 
Hiferr.  P«.pK  IM  III.  HI.'WiT'k   181 

te'?i.'VoZ?iifT4rN'ii  V\^?' 


Sr.»  'i^f ',"  *  ^"'"•/^.'.."i^uiri^K'ire;;" 

It  where  heUt  «nd  rrpuu  ere  olfrred. 

33  8^  iio*??'  ".'k  "".''•  *'•*••  "7  AU.  80. 
fa  BO.  S40  (for  the  flnt  n  ■rr<avH\  •  laue 
Moor.  e.  Heineke,  11»  id.  827  84  8o  8-i 
»i   '-".  prior  AUUn.«-  n.1i,;«..   J^' 4^* 

of  Ugimy,  evidence  of  "either  of  the  m?r. 
njge.  l.y  the  j«i.,.r,  certiBcte.  „?  oZ 
record  evidence,"  U  not  nece»iii,rv  hit  o  1. 
"«K-h  evi.i.nce  m  i.  .dn.i«.i!,l.";:';'r„vre  °J^l 
n«(je  in  other  ceaee"  ;  Cat   P  C    \h79   I  iina 

other* J^Jd^'irH'^  "11  '*l^f''  «'rtiBo.le.  or 
2;!lf!'n??'  ri'l'"."-'*...«»"reor"):  tW,..  Annot 


~»1  t.,m.rri,H^.  .. p.tK,f  of  marrieX'iere 
sTu  C'lf'io'JS*  ^  -Ufflcienf);  vT^h.  C.  * 
Sm.    897  I  7232  (on  charw  of  biR.n.y,  .da* 

^'  tt~  .^  '~°"*"!?  «'«**<»'*  of  nii'rria,.. 

i^rartu  in  th«  following  notea   renuirinir  .re 
-tnm  proof  for  other  i£„„ ,  th^  woufd  Tr. 


«Bt.lII.  — tl 
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J**^   "»».   I13I7  (like  ili.    R„:i'i.  "'."«• 
|2»);   /rf..  fc.y.  St.   jgg;    ,  7867  ((.immv- 

other  nconi  evideni-e, "  not  necewre ;  marriam, 

ahan'nM^  *  ^  '^'-  "<*!  '"  ''ip"nv.  "i 
m.rri.~  ^  .TTi'y  ">  P""«  '"h"  of  the 
marnagea  by  the  regi-ter  or  certificate  then^f 
or  o^er  record  evidence  ;  .,„,  tU  «m.  mTbi 

«OT»,  «•  289. 1  i  (proof  a>  in  other  canee)  j  X'm 

^Jf-  "»^-. «=•,?«.  I  ««  (.-ohabitaton  am 
repntation,  meivabr);  ifa««.  Pul.    Hi    1SS9 

r«  lired  or  offered  to  be  proved  before  a  Cmirt 
«fdence  of  the  admi«iion  of  aiich  fact  by  .„ 
ITidJntf  T  "''°'?  •*"  f"^'"  '•  in.tit.it«l.  „; 
m.r2lr^-f  "•"'  "»""•  "'  "f  ••ohaWtatioi,  aa 
^.^^nr.*'"'^."  '"?  other  cirenmstantinl  or 
preaun.ptive  evidence  from  which  the  fact  may 

I»02,  c.  151,  I  39  ("Marriage  may  be  proved 
by  evidence  of  the  admiwiorThereif  by  aHd- 

II.  rretl   ) ,   lg7«,  Cm.  p.  Holt,  121  Uaa*.  61  ; 


m 
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dictions  habit  and  repute  sufflee,  as  on  other  issues  (anU.  §  2083).  (c)  Ou  a 
to^t^T/or  adJcry  or  incest.  Lord  Mansfield's  rule  would  not  be  avpli- 
ZTlu/L  jurisdictions  it  has  been  extended  to  tho«,  offences-  but 
this  is  not  justified  either  by  precedent  or  by  po  icy.  and  has  eUewhere  been 
denied  •  Id)  In  erimiml  ca»e,  in  general  the  rule  as  stated  m  terms  by  L„rd 
Mansfield  does  not  apply.'  Nevertheless,  a  few  Courts  have  seen  fit  to  .x- 
pand  the  rule  to  cover  all  criminal  cases.^  («)  In  suits  for  dworce,  founded 
Sn  adulUry.  Lord  Mansfield's  rule  has  of  course  no  application ;  nevertheless 
the  rule  has  occasionally  been  applied  in  such  a  proceeding.*    Much  less  has 


■hall  be  competent") ;  1867,  8t.t«  ».  Job.  .on, 
12  Minn.  tU,  488  ("competent"  ">»»•  h'" 
"iueh  evidence  u  if  believed  would  »Qthonie 
a  jury  to  Bnd  the  fact  of  marriage  ;  and 
thu*  chanjies  the  common-law  ">'•»?  t^J*"": 


Urd  Manafteld,  C.  J,  with  other*) ;  1826,  li.  r. 
Haaaall,  3  C.  *  P.  488  (indictment  njpiiiist  Sar.ili 
H  aa  aiiigle  woman,  and  James  H.,  fur  stial- 
ing  ;  defence,  that  Sarah  H.  was  wifeof  Jaims  H. 
actins  under  coercion  ;  habit  and  repuli'  IjiM 


thila  changes  the  «»'n'"™-!»"  ™ %".!  M  M  inaufflclent  on  the  facta,  by  0«rro»    li. ;  but 

ciency) :  1878,  Sute .-  Arra.npo.^  25  >di».  »«.  '.VJ""X  ■«««  with  my  LorA  MansfieUl  thnt  the 

Uo.  1883,  sute  v.  Oouce,   '»  M»-  «^  ^\-  .''^^'Sentlone.l  are  the  only  ones  in  wl.i.h 

Kmhh :  1890,  sute  ».  Cooj^r.  103  id.  2«6,  271,  **»  ''"^J^™  ^„  direct  prdof  of  an  actual 

IWC  lubevlv  ^  Vv^cS'sfs  1821?  ™a^"^^8wfMobley  Jstnte,*!  Fla  621. 

^}-    h?(  V  C  '  i  im)  •    0«    SUt.    1898.  26  So.'  732  (mnrtier  of  naramour ;  e,  e-«  it,,™ 

(lile  Cal.    P.  t-.   >  *J,"7',,rr«''.  ,,2.24  (n^^  „ot  neceaaary  to  ppve  defendants  ninrri;.«o  to 

I  j228    like  Cal.  P.  C.  |  1106) ,  {  822* J™*^  ..mtheTwoman) :    111.  Rev.  St.    1874,  e.  38, 

riage    consent    and    consummation    "may   be  J^*]'"  '""g  V-n '  17  an  a  nrosecution 

•p'^ed  under  the  «ime  general  ™«<»  "f  «"^f,^  Lsind  for  .ttoninVhVflZ!^  no  o.l.e? 

L,  facU  in  other  ^' .^^.^.^f^^  \^'  S.^  of  marriage  iS  necessary  tluu,  is  re- 

l?s^(i:iS:,iiii^^d»:cL^^ir^  hoi;^uii:i:t°"^^d^^-:'-^^'' 

(eye.witne«inot  nece«ary  to  show  a  previona     r^mirej  than  m  .^^  ^^^  ,,,^,„,„„. 

"^•.'lt^,\u?:-rCTe^on„.446,in«.  S/^^^^Sr^J  u'cSd^.  ^i^'i^'ai'" 

with  daughter:  *.  prove  the  n«/™£*i'?  ^"  2i"t  for'^W^y*'?:   "80.  Jackson  -•    State. 

mother,  marriage  in  fact  must  be  aliown  ;  ad-  ment  «»'  "P™?^.  ^  ,^  ,„„„,„) 

misaiona  and  repuUtion  insufficient ;   rnle  for  » J"- *X  rtatutea  cited  in  note  3.  s„,.r.,. 

bigamy  and  crim.  con.  held  awlicable) ;  1876,  Add  »'Sn  Cook  »  StateU  Ga.  53  61:  N.  H. 
AraolJ  ..  State.  63  Oa.  874  («.\«ltery  by  majry-  »  ^^\^^^  l'  mV  «  1^"    i"  eivil  .c 

held  sufficient  J   1896    B«P"",o  ,.  Wap  ib      ^^P^^'  P™^°f^™7Jth;  ,ik,,-.  „„,  ,, 

442  (" on  a  charge  of  .d«'^.7'.  "VSf  Sate  J  tton.  foSiMl  con«ra»tion,  "  there  „m4  1. 

lie  proved  by  direct  evidence    );  1841,  SUte  ».  "™"  ""J  .";'.,._  j.  fact  "I-   1872,    )oth  c. 

Sigskin*.  19  Me.   155,  167  ;   1888.  Boone  r  proof  «' »  IJ''^ g'Jg'^'g  ioman  «ir.r.Hl t,j 

Pumell.  28  Md.  607.  629 ;  l^J.  Com  «..  Mof-  ftate  »  Heiak  348.  866^  '"^i  j,„j,,  ^j,.,.  ,, 

cohabitation  with  a  married  iwrson  ;  the  mam^ 
not  sufficiently  provable  by  cohabiUtion) ;  18»S, 
Bailey  r.  State.  86  Nebr.  ,808,  812,  mnble; 
1848,  State  ...  Winklev,  UN.  H.  480,  495; 
1789.  State  V.  Annice,  N.  Chijim.  ». 

•  1834,    Ewell   v.  State,   «   Yerg.   864,  369 


(incest;  proof  of  mamage  by  ey:»"'"««*!, ""' 
require.! ;  here  reputation  sufficed) ;  Tex.  f.  I.. 
1896.  I  363  (oi»  a  trial  for  incest,  the  teUtion- 


^tate,  1  WU.  209,  218.  225  (here,  seduction  l.j 

"TfsU.Hul;  r.  Ellis,  11  Mass.  92  (jlivorc 
for  adultery  by  second  marrisge  ;  tlie  hearsa: 
certificate  not  sufficient;  ""^h  in  L'.iirt  « 
quired);  1861.  Case  ...  Case  "  Cal.  f.i8. 
(divorce  for  adultery;  proof  of  "a.tnal  ui'J 
riage"  necessary);  1886,  Peop"  ».  ht"l>e.s  . 
id  263. 12  Pac.  71  (open  cohabitation  ;  opmw 
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it  "'l^^!'  ^^'^  *1  ^""^  ""'*  '"""'Jo'l  °n  other  causes;  and  on  this 
there  has  been  general  agreement* 

§  2086.  Bum:  (5)  Hy«-WltneM  not  required  when  Proof  l.  h.  *-  . 
-o^  Should  Lord  Mansfield's  rule  be 'extendeT;:  Inquire  eyl;^^ 
evidence,  not  only  in  addition  to  habit  and  repute,  but  even  Ihere  the  Send 
ants  express  admissions  of  the  marriage  can  be  shown  ?  This  is  the  part  of 
he  controversy  about  which  there  has  been  most  argument  The  authon^ies 
for  enlarging  the  rule  to  that  extent  have  never  been  numerous,  but  they  have 
served  to  force  the  quesUon  strongly  upon  the  attention  of  almoU  every  Cout 
The  argument  in  favor  of  such  an  extension  has  been  set  forth  as  fol7ows 

lSo»,Camp6ta,  J.,  in  Ptoi^e  y.  Lambert,  5  Mich.  349,  366:  "Some  confii«inn  !,«  K-„ 
..  .ted  by  not  dUtinguishing  between  the  various  ki-'-d.  of  co^feLon,  A  delicto 
ooufession  in  open  court  is  treated  as  sufficient  evidence  alwavs  so  f .r  «  »  ^  •)  j 
on  the  tri^  of  the  causa,  and  perhaps  even  on  the  p^S;,  h  a  ir;'pSi,":r1: 
m.de  freebr.  It  is  regarded  as  proof  on  the  same  principle  as  a  plea  of Sy  Sclu« 
the  accused  cannot  be  supposed  to  act  without  conside!^tion.  But  «nfe  sio  ,rLIZ 
.x.raj„d>c,ally  are  often  misunderstood  and  e«ily  perverted.  .  .  The«  Zu^^^ 
pecuhar  difficulty  in  resting  upon  confessions  and  cohabitation  alone  ariTinW^n-fK! 
Uct  U.at  p.r«ns  forming  illicit  connections  are  ver,  rarely  Wdetugh  r^^^^^^ 
h.  community  in  such  a  relation  and  avow  its  existence.  To  confl  it  wouW  J™^ 
them  from  all  decent  soc«=ty ;  and  very  few  are  «,  infatuated  a.  to  fore^^  he^va„3 
of  »c«il  interconr*  «,d  ™.pectability  if  they  can  obtain  them  by  tTe  «IumptioS 

not  clear)  The  sUtntes  cited  ante,  note  8, 
woa  ,1  probaUy  affect  theae  rnlinga.  The  rule 
woiilil  lie  absurd  in  applioatiou  to  diTort-e 

•  1869-71.  Bunia  ».  Bums  13  Fla.  869.  880, 
mnUe  (cnielty);  111.  Rev.  St.  18?4,  c.  40,  «  11 
(In  divorce  proceeding,  a  marr  3  in  a  "  foreijm 
lUte  or  couDtiir "  is  provable  by  "acknowlei&. 
ment  of  the  partiea,  their  cohabitation,  and  other 
ciraimstantial  teatimony");  1850,  Trimble  r. 
Tnmble,  2  Ind.  76  (nnapecified  grounds) ;  1884, 
Cross  V.  Cross,  66  Mich.  280,  21  N.  W.  309 
IS.  i'^TaaVf '5^  «bandonment) ;  Oh.  Rev.  St. 
im,  §  5698  (m  divorce  and  alimony  cases,  habit 
ind  repute  are  "competent  testimony  "):  1882. 
Honpt  »  Honpt.  wAyht  156  (bnt  inly  nndrr 
•tatnte  for  the  marna«e  to  be  diasolved ;  for 
«ny  other  mairiag.-.  anch  evidence  ia  probably 
Im./!'''"'^  mdiacretion);  Okl.  State.  1898, 
i  4556  (m  divorce  and  alimony  proceedinm.  co- 
habitation and  reputation  "  may  be  received  as 
mden^e  of  the  marriaBe")  ;  1 1666  (marriage  in 
» foiei:m  State,  provable  in  divorce  cases  ••  by 
the  acknowledgment  of  the  partiea,  their  cl 
VJ^I  w  "'  w  <>th,«.  nrenni'tautial  evidence  ") ; 
1851,  Wright  ».  Wright,  6  Tex.  8,  19  (cruelty) ; 
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1839,  Mitchell  r.  Mitchell,  11  Vt.  134  (unsp«ifled 

f?*"?  ^*,',  1%  SumiuerviUer.  Summerv^le,  31 

"oii",',"  ^'"'-  "  ;  "«»•  Hitchcox  V.  Hitch- 

1864,  Hamianr.  Herman.  16  III.  85  (divorce 
for  cruelty ;  bnt  thu  ruling  is  probablv  affected 
by  the  statute  cited  tupra). 

It  must  of  course  be  understood,  looking  both 

5  ««?""*."'  "',""*  °'  "''''  <=•»««  »f  rules  (oHfe, 
S  2077)  and  at  tha  principle  of  receiving  habit 
and  repute  as  onlinarily  sufflcient  (ante,  §  2083), 
that  habit  and  repnte  are  always  admisnble,  even 
where  by  the  present  rale  eye-witneaa  evidence 
•  "^,",'1!!!  "•  ""lef  "'"t  the  case  may  go  to  the 
jnry  (1860  Com.  v.  Hnriey,  14  Gray  411,  and 
rases  cited  nafo,  {§  268,  1602;  emUra :  1867, 
Iv^L  ;• ,'."  ^"'"'  "•  •'"•'nnon,  12  Minn.  476, 
\  1"""  *'*"  '■''  without  any  support  what- 
ever). The  rule,  in  other  words,  merely  declares 
Habit  and  repute  insnfllcieiit  evidence  withont 
eye-witness  evidence,  precisely  in  the  same  way 
that  an  accomplice's  testimony  is  by  some 
Courts  (ante,  f  2066)  held  insufficient  withont 
cortolioration. 


I!  J  I       '. 
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r.  ^M  *(<rl.t.  th.  Uw  hoH.  them  to  tWr  pfof«itioM ;  but  in  criminal  cases 
TlrtM.  For olTtt  righU  th«  '•"  "»•?"•  ,  ^.  Jj^  ^i oibez criminal  pro«•cution^ 
the  o«en«e  must  •elumlly  exiit.    No  doubt,  In  tbcM  »»•""'".        di--t  teatimonv  ii 

tlon.  .  .  .  i/ireun»««iiw»«  •»•»  ^^  j-eiJa  whather  or  not  eyidence  by  an  eye- 

or  d.«n«i  in  «iTanc.     W.  do  not  "T"  *^.^''i^duJn.«i  with  when,  tl.eve  i, 
witncM  of  an  «=turi  marriag.  may  not  ^ Jf  «•  7^„5i«ry.    But  it  would  be  verv 

ezceptlona." 

The  answer  to  this  argument  has  been  frequently  expounded.  It  is  in  brief. 
SltTmow  oonsid^tion  should  be  shown  to  a  defendant  m  tins  sort 
of  1  case  Sn  in  any  other;  that  an  express  confession  or  admission  at 
iy  rtTwhen  corroborated  (ante.  §  2070)  is  sufficient  e^dence  in  all  other 

pMuliar  condition.     In  a  wuntry  "T™  "    ^  -__„^,-  made  between  the  parties 

giT.  a  marriage  validity,  where  a  <»»»«»' »°  '^^^otZ  a  good  marriage,  where 
capable  of  contracting  matrimony  is  •"«'•'"  ZriZ.  w^t«  thfyouthf  ul  and  active 
we  have  no  uniform  and  P«'T»r2„X7hei  «Tr  h'  rich  and  boundless  fields  of 
part  of  our  population  are  daily  bending  ««"  3  "    ^  ^  „     rtion  of  our 

{mtorprise  in  the  region  of  the  father  of  '^^T'^'^^'^^'^J*^^^  ,^nd.  afar  remote. 
population  are  forrignen.  whoae  ■"""'f-J^'^J'y'^,"  s^Ai  e^rfoUowed  a  rule  of  evi- 
the  moet  mwifeet  inconvenience  ^""l**  "r™' "  Jl*  ""^'.^fleUi  „  that  of  modem 

presents  itself  on  this  occasion  is,  «  nj  ■«"  ..  „  u.  „  -„mnetant  evidence  to  prove  sucli 
Lnfe«.ion  of  hU  marriage,  in  such  a  P-^^^f  °%^,'','XlC  cha^^T  If  either  fact 
marriage  a.  »  similar  confe«iion  i.  to  prove  "le  crime  °  •^J'^  "^3  ^ion  it  is 

exisU.  it  must  certainly  be  within  his  own  ^""'•'J^  «'';- »^"„7  ^j  ^^,. ;,  the 
certainly  true  that  a  deUberato  and  '"'""^'J  ~"/^°^{ k°  owX  of  fhe  fact :  noon. 
best  evidence ;  for  he  who  make,  it  -peak.  f rem  h«  Mtual  kn^J^gJ  "^e  question  under 
has  any  interest  in  it.  truth  or  interest  ind-P"'"-?  '»■  •  "  'J^Z^Z  Reason  why  the 
consideration  independently  of  decided  "T*' *J;™J°"  1„7piUon  again.,  himfor 
deliberate  confeMion  of  hi.  mamage,  made  by  «5«f«'^*»* '°  In^r^fafactor;  evidem-e  of 
bigamy  or  adultery,  should  not  be  -^""^  "  .""j*.*«"*  JT^^ 
.u"h  marriage,  -  namely ,  that  the  person  ~l.mnzi^^^^ 

to  do  It.  .nd  yet  the  w«.t  of  •»*onty  might  not  have  been  known  Dy      JF  ^^^ 

ing  cr  by  thi  defendwit  himaelf  when  he  made  the  oonfeaaion m 


HSms-JMl]  ITE-WITNISSIS  TO  A  JUEBIAOt  1 208» 

though  th<  Int  WMolhml«      ^w^     .u     r^  ^  '  l*™>"  ''"''  "»*»rt>rf. 

.,j«».».?f:ip:i:^rsrr.:ir„~.h?;rcrs^ 

,tocon.umm»t,on.  and  the  avenaes  of  information  will  generally  be  c W  to  h^  e.^WW 

i^^'^t^i^'^ituzLT  ^"-"y  *•"--  "^^  bi«aa.iit;:roS 

B»ie  or  country.  ...  It  w  difflcult  to  perceive  any  reamn  for  discriminating  betwmi. 
iJ^rrrJ!^  "T  ir^"^  ""•  [*lmi«ion.  to  Ue]  other  facte  ZSi^Zu 
tute  the  legal  gu,lt  of  the  aocuaed.  There  can  be  no  more  danger  of  doing  uZtiTL 
jecemng  .uch  ev.d.nc.  in  the  cla«.  of  oa«»  under  conaideratiou  tL  in  any  other  Se« 
th.declarat»n.of  thepriwnerand  the  fact  tt.at  h.  h»,  recognized  and  Xb  ted  with 
tte  woman  all^  to  be  hie  wife  are  alone  relied  upon,  the  jury  should  rtiU  to  told  St 
Uu.  «  only  evidence  to  p«ve  «i  «,tual  marriage,  and  that  it  i.  for  them  to  dLSe  whe toe) 

ITt  .^  »»«««<>  w«fe,  and  unless  they  so  believe  they  should  a^uit,  althonu  "S 
my  beheve  he  reoogn^ed  and  cohabited  with  her  ae  hi.  wk  Thi.  wiU  ph«»  the  S 
rrtions  of  one  indictod  for  a  crime  in  which  p™„f  of  actual  marriage  U  neSrt  to  1^^ 
ont  h»  guilt  upon  the  «me  footing  with  tho«,  charged  with  otlSr  crim^nd  w^lfS 
give  comparaUve  immunity  to  thU  detestable  crime  brobstructing  the  ^  of  the  prZ 
«.tor  with  a  rule  of  evjdenoe  which  it  Is  believed  would  render  convictL  im^^n 
.  large  ""Pnty  of  Buch  ewe.  where  the  moral  evidence  of  guilt  U  conclusive.  ^  whe« 
.conviction  could  be  had  by  simply  applying  to  that  cla«,  of  ca«»  the  «me  rufrof  e^ 
(fence  apphed  to  other  crime,  subjecting  the  offender  to  like  punishment." » 

These  opposing  reasons  have  generally  been  regarded  as  preponderating,  (a) 
In  actions  for  crtmtaa/  eonvertation,  the  defendant's  admissions  seem  to  have 
been  held  sufficient  in  England  from  the  outset,"  in  spite  of  the  ambiguous 


i.J^  n'J"""!"".'  5"  °^^^'  K"*'  opinion.: 
1822,  Oibaon,  J.,  in  Forney  v.  Hall«-lier,  8  S.fc 
K.  158;  1827,  Johnson,  J.,  in  SUtev.  Hilton,  8 
fcch.  L.  434  ;  1858,  Nufaet,  J.,  in  Cook  r.  SUte. 
11  (!a.  53,  69,  88. 

,,  .'  '""9.  Ri(W  »■  Cuigenven,  2  Will.  898,  399 
(Hnlwiy  ut  elwtioiis  ;  anawaring  an  arRument  of 
Ae  .•oiinsel  in  which  Morri*  r.  Miller  was  cited, 
tlie  Court  of  Common  Bench.  Wilmot,  C  J 
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aaid:  "A.  to  the  caw  mentioned  of  criminal 
coovenatioD,  to  be  anre  a  defendaut's  aayiiig  in 
^J?*!.'"'^"  ',"™*  rambling  talk,  that  he  ha.ri.id 
with  the  plaintira  wife,  would  not  be  Kufficient 
alone  to  convict  him  in  that  action ;  but  if  it 
were  proved  that  the  defendant  hod  eerioualy  or 
jolenjnly  recognised  that  he  knew  the  woman  be 
but  laid  with  na.  the  plaiutirs  wife,  we  think 
it  would  be  evideaue  proper  to  be  left  to  a  joiy 


■    if'^ 
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language  of  Lord  Mansfield  in  Morri.  r.  Miller  (anU.  §  2084);  in  the  United 
StSMhe  same  view  1««  been  .hown  some  favor^  (b)  In  prowcuUons  for 
bioamu  Lord  Mansfield's  rule  was  never  accepted  m  England  as  requirmg 
e?e-witness  proof  where  the  defendant  had  deliberately  admitU^  the  marna^.. ; « 
ZiZZSZe.  has  generaUy  been  taken  in  tbo  United  SUtes.»  Never- 
theless, in  a  few  jurisdictions,  the  contrary  result,  based  chiefly  on  an  early 
New  York  ruling,  has  been  accepted  •    (c)  Li  a  prosecuUon  for  adultery,  the 

withoat  pTOTiog  the  [actuil]  m»rrUff>");  Jjt 
conipara  th.  contrtry  .uggwtjon  by  lome  of  tb« 

»  1883,  Fomey  ».  HalUeher,  8  8.  k  B.  iM 
(crim.0011.  ;  «ye-witneMnot  n«c«i«ry  ai  jgainjt 
ranfxHions ;  but,  tmbU.  repuUtion  not  wM- 


oient;  Miiiu"».'   Miller  on  the  former  point 
-'      •     "     J.  Qibeon*  vigorou*  opinion 

I-- J! .^.^  ^^  tliiB  navt  nf  the 


ery».  People,  17«  id.  ««.  «>  N.  E.  165  (oral 
■tlminione  mey  eafBce,  on  a  thHrge  of  luKiUny) ; 
*M.:  1861,  Sute..  Seek  16  Ind.  352;  l!'74, 
Squire  v.  SUte,  46  id.  469,  460;  Ki,. :  lH;ii, 
Com.  V.  Jacluon,  11  Bu»h  679;  ifo.:  l«t;, 
sute  V.  Jenkine,  139  Mo.  635,  41  S.  W.  TM ; 
if  C:  1893,  sute  e.  WyUe,  110  N.  V.  r.(iO. 
16  S  E.  6 ;  1897,  SUU  ».  Melton,  120  i.l.  m, 
26  8  E.  988  ;  Oh. :  1847,  WoWerton  r  State, 
16  Oh.  173,  176,  tmble;  1867,  Staiisuni  r. 
sute,  17  Oh.  St.  463,  461,  lembU  ;  Pa. .  l>2r.  '), 
Com.  V.  Mnrtigh,  1  A.hm.  272 ;  R.  I. :  lslt7, 
SUter.  Oall.«Ber,  20  B.  I.  266,  38  All.  6r,5; 
S  C. :  1827,  Sute  ».  Britton,  4  McC.  2j6  [ii- 
miniont.  with   cohabiution,   held   siittidFi.t; 


probably  the  aame  eaae  aa  the  next);  1827, 
sute  ».  Hilton,  8  Rich  L.  434  (same) ;  Ta. 
ISsE  Dumaa  e.  8Uto,  14  Tex.  A)>p.  461,  472 
(rvpuUtion,  with  cohabiution  and  adiiii»<ioii, 
"is  competent  evidence  to  eaUbliiih  a  p-ima 
faeit  caae  aufficient  to  loaUin  a  verdict ",;  1 899, 
Waldrop  v.  8UU,  —  Tex.  Cr.  —,M  S.  W. 
180,  mmbU;  V.  S. :  1880.  Mile.  v.  I  >.,  1j3 
U  8.  mTsU  ;  «»*•■  18".  U-  8-  «••  Miles.  2 


nikes  thU  the  leading  caae  on  thii  part  of  the 
aubject);  1826(1),  Com.  ».  ,^'"*?8'' J  Afj""' 
Pa.  473  (dejlariiig  the  ruling  «n  Forney  ». 
Hkllach-r  to  be  tE.  law);  "65,  Thorndell  ». 
Morriwn.  28  Pa.  826,  828  (aame).  OnUra:  1818, 
Kibby  ..  Backer,  1  A.  K.  Mareh.  »1.  «»"''• 
1876,  Com.  V.  Jaokaon,  11  B»»h  679,  688, 
mmh'-  ■  1834,  Haro'a  Caae,  U  Me.  891,  897. 

!  -S,  a  ..  Truman.  East  PI.  Cr.,  I,  470 
(he  vws  johabiUtion,  a  document  »«»  pro^f^ 
whio.  ilng  a  proceeding  in  a  Scotch  Court  to 
naniah  the  defendant  for  eecretly  contracting 
theBwt  marrUge.  conUined  an  indorwment  m 
the  detandanfa  hand  acknowledging  that  rnar- 
tUm  •  thia  waa  held  aufficient,  all   the  Judaea 

&.S;^at  except  Perrvn,  B.,  and  Bul^a  :  U.J.  J«4.  «x  \^ ^:'^:'„:i^-;Tli 
two  of  the  judge,  thought  t»>at  the  aoknowl-  UUU  W,  »  ;  '^»'  „gy  y  g.  ,'.  B,,^t,  5 
.dgmenU  being  in  writing  upon  the  Court  pro.  ff  •  ^^'J/JI-^^'jsT,  1888,  U.  S.  r  Har- 
e^ing.  dUtmfjaiahed  tie  eaae ;  but  J»me  "•"''>»/•  {9  Pac.  197,  -mite  /  1890,  L.  S. 
thouglft  that  the  acknowledgmen  -Jon*  »»■>'»  I*JLhow  6  id.  881,  24  Pac.  30;  Vn. ;  1817, 
have  been  anfflcient,"  diatingn«hing  Mor™  ».  '■=^''-  VZ,  i  Va.  Caa.  95.  »S;  1867, 
Miller  becau«i  "the  ackuowledgraent  «f  the  ^"""/'^r  17  0«tt.  682,  587 ;  1871, 
defendant  in  «.ch  an   «tion  of  the  plawtiff.     0.«al.  «^  Con...  17    ««»  .^^^  ^^  ^^^^ 

marriage   might   be  of  a  fact  »?'  •  'h'°  ^»     fh,  ™Mn«  to  the  wne  effect  in  note  7,  h/ra, 

K^kio-iftf urdriai'trb^e  ^^^nL^^p^-"^  ^' 

a-lmitted  hia  own  marriage ");  1839,  B.  ». 
Untou  1  C.  *  K.  165  noU,  Eiakine,  J.  ;  1840, 
Wool'  V.  Wood.,  2  Cart.  Eccl.  616,  621,  «««6fa 

(in  criminal  caae.  «';?<>"l™P"«"'r''SiSi,V 
1843,  R.  »  Newton,  2  Moo.  4  Rob.  MS,  Wight- 
man  and  CreMWell.  JJ.  ;  1848.  R  j.  SiuHnonato. 
1  C.  *  K.  164  («me  caae  aa  the  preceding. 
under  a  different  name) ;  Can. :  1860,  R.  P. 
Creamer,  10  Low.  Can.  404,  408. 

»  Add  to  the  following  ruhnga  the  aUtute. 
cited  anl4,  (  2085  :  lU-  :  1854,  Hami.n  r.  Bar- 
man, 18  111.  85,  88  (uonimon  law  rule  not  de- 
cided); 1886,  Tucker  v.  Prople,  117  id.  88,  92, 
7  N.  E.  61,  temblt;  1887,  Tucker  ».  People, 
122  id  683,  693,  13  N.  E.  809  (under  th^ 
ataluto  a»to,  |  2086  ;  but  ''whether  the  n»r. 
riase  .  .  .  might  be  eatoblialied  wlely  by  such 
evidence,  it  will  not  be  neceMaijr  here  to  deter- 
mine") ;  1896.  Hiler  r.  People.  166  id.  611,  620, 
41  N  E.  181  (evidence  including  admlaswna, 
held  insufficient,  Iwit  no  exnreaa  autement  u 
BiaJe  s^  t->  th"  aufficiency  of  ailmiwons  ;  opinion 
looM  ;  Tucker  v.  People  not  cited)  ;  1898,  Low 


hapa  make  a  rimilar  ruling  m  bir  "ly 

^  Mieh. :  1868,  People  v.  Lambert,  5  Midi. 
849 ;  1896,  People  p.  bham,  109  M.  72,  67 
N  W  819  ;  N.  Y. :  1810,  People  v.  Humphrey, 
7  John.  814  (going  merely  upon  tlie  autlioi  it v  of 
Moma  p.  Miller  and-  Birt  ».  Barloi.  ;  18..0, 
Clayton  P.  Warfell,  4  N.  Y.  230,  234  ilVo,.  c  v. 
Humphrey  diwpproved  ;  "thia  rule  is  iar  from 
being  well  eeUblUhed ") ;  1853,  G»liag«n  r. 
People,  1  Park.  Cr.  378,  S85  (followmj;  1  .oi^ 
V.  Humphrey) ;  1862,  Hayes  ».  People,  2.i  N.  \ . 
890,  393,  896  ("To  convict  of  bigimiy,  a  iiinr- 
riage  in  fact  muat  be  proved  ") ;  ('•  '•>  •■  l»-ii. 
0.ine.«.  Eelf,  12  How.  472,  53* (nun.  0,11  e». 
■ion  of  a  husband,  not  a  privv  in  iiit.r-t,  iliat 
he  wa.  formerly  marrie,!, Tield  not  s.il  laim  to 
"overthrow  hU  marriage"  ;  but  here  tlie  .l^la- 
nnt  waa  awumed  to  be  living,  and  «!«  ii"t  a 
party  or  privy).  Add  to  these  the  C  o.irts  nilnig 
the  «mo  waj  for  adultery,  i^fra.  poU;  8;  such 
Courts  would  apply  the  mme  rule  for  Inffim). 

The  Alabama  ndings  leave  the  law  Hi-r* 
uncertain:  1842,  Fold  B.  Ford,  1  Ala.  H2,  Hi 
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eye-witness  rale  should  not  apply  ;T  yet  in  a  few  jurisdictions  the  requirement 
18  made.'  (rf)  To  erminal  case*  in  general  there  is  of  course  no  ground  for 
extending  the  rale*  (*)  In  guiu  for  divorce,  founded  on  adultery,  the  rule 
has  equally  no  place;"  as  also  in  suits  for  divorce  founded  upon  any  other 

rT«  Inp,.  ""^  'T'  '"  «^°^"^'  J"*'  "  ^"^'^  a°d  repute  may  suffice 
(anU,J  2083).  so  also  the  opponent's  admissions  of  the  marriage  are  unques- 
tionably sufBcient,  so  far  as  any  rule  of  law  is  concerned  " 

In  any  case,  no  matter  what  the  rule  as  to  eye-witness  proof,  the  admission 
or  confession  is  receivable.  The  eye-witness  rale  merely  declares  it  insufficient 
of  Itself  to  support  a  verdict"    What  conHitutet  an  admiuvyn  or  confession  has 


{dower ;  Mid  obiter  that  in  bigtmy  and  criin. 
con.  thB  ragistrr  or  on  eye-witnew  ia  neceaaary)  • 
1847,  Morran  v.  State,  11  id.  289  (inceatuous 
adultery  ;  admiaaioii  of  relationship,  uncorrob- 
orated, inaulBuUut);  1848,  Camerun  r.  State, 
14  id.  646  (living  in  adultery  ;  defeudant'a  oral 
•dmisaion  of  marriage,  sufficient;  Morris  v 
Miller  repudiated) ;  1853,  Martin  v.  Martin,  2S 
id.  86,  102  (dower  j  regisUr  or  eye-witness  not 
required)  j  M67,  Langtry  v.  State.  30  id.  S36 
(bipimy ;  oohabiution  and  a  written  admisaion 
offered ;  neither  register  nor  eye-witneaa  neces- 
sary);  1870,  Williania  v.  State,  44  id.  24 
(bigamy ;  niint  not  decided) ;  1876,  Brown  v. 
State.  62  id.  838  (higaniy ;  cohnWlation  alone, 
not  sufficient) ;  1876,  WiUUnis  i..  SUta,  S4  id. 
131  (bigamy;  rejieated  oral  admiasioua  of  a 
foreign  inarriaga,  anfficient) ;  1876,  Buchanan  v. 
State,  55  id.  164  (living  in  adultery  ;  adniiasiona 
of  the  marriage  held  ''  competent,"  but  repute 
held  "not  legal  proof") ;  1877,  Brewer  ».  State, 
89  id.  101  (bigamy;  anfficiency  of  admiaaions, 
not  decided);  1884.  Parker  v.  State,  77  id  47 
(bi^niy ;  admiaaiona  aufficivnt). 

'  Oa.:  185S.  Coolt  v.  State.  11  Ga.  68.  69 
(mcestuoua  adultenr);  Jte.t  1830,  Cayfoid's 
Case,  7  Oreenl.  67  (but  not  deciding  that  a  con- 
fession of  a  -domevtic  marriage,  without  any 
corroboration,  would  auffice) ;  1834,  Ham'a  Oasfc 
11  Me.  891.  396  (the  above  doubt  settled  ;  the 
prmciplo  being  equally  applicable  tc  a  domestic 
marrmge  j  qnoted  npra) ;  1841,  SUte  ».  Hoda- 
•kiiis,  19  id.  168*  168 ;  1858.  State  c.  Libby744 
id.  469.  478;  Mam.:  1876,  Com.  ».  Holt,  121 
Mass.  «1,  68;  M". :  1857,  SUte  ».  McDonald, 
25  Mo.  176,  a«mi/<  (but  the  distinction  between 
suffitienoy  and  admiasibility  is  not  noticed)  • 
1883,  Stat*  ff.  Oouce,  79  id.  600,  801,  leiiMt ; 
18W,  State  r.  Coojier,  103  id.  266,  271,  16  S.  W. 
327 ;  R.  I. :  1867,  State  v.  Medbury,  8  E.  I. 
543.    Add  alao  the  statutes  cited  onto,  |  2085. 

•  Cmn. :  1827,  Bute  ».  Roawell,  6  Conn. 
446  (mted  anU,  J.2085,  note  4).  Mam. :  1799. 
Cora. «.  Moffat,  2  Dane'a  Abr.  296  ("  In  this  cas^ 
the  Court  decided,  on  agreement,  that  no  written 
or  mrol  proof  that  he  confessed  he  was  married 
in  Eiiglaud  oonld  be  good.  .  .  .  This  decision 
wa«  on  the  authority  of  Morris  r.  Miller  and 
other  casea  cited");  Minn.:  1860,  State  v. 
AiTustrong.  4  Minn.  886.  344  ;  1867,  State  v 
JohnsoP,,  12  id.  476,  481.  Yet  for  the  laat  two 
innsdictione  compare  the  aUtutea  cited  a»te, 
i  2085.    For  Abbama  ralinge,  see  uole  6,  it^ra. 
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•  U68,  B.  ».  Norwood.  Eaat  PI.  Cr.,  I,  337 
(wife  a  murder  of  a  huahand  aa  petit  treaaon  ; 
oa  objection  that  there  must  be  proof  "  of  actual 
marria^  and  that  auch  proof  could  only  be  by 
producing  a  copy  of  the  register  of  such  mar- 
riage or  by  some  person  who  was  preaent  at  the 
tune,'  the  evidence  in  the  case  being  of  cohab- 
itation and  admissions  and  the  defendant'a 
brother  a  testimony,  MansHeld,  L.  C.  J.,  with 
Parker.  C.  B..  Smythe.  Bathurst,  Perrot,  and 
Aaton.  JJ..  "  were  of  opinion  that  the  marriage 
was  sufficiently  proved '') ;  1898.  SUfe  v.  Misen- 
heimjBr.  123  N.  C.  768.  81  8.  E.  852  (criminal 
slander;  admisaioua  of  a  divorce,  allowed)- 
1868,  ^''•^t  V.  State,  1  Wis.  209,  218  (seducUon 
by  a  uiamed  man). 

"  A-xord:  the  statntea  citad  tupra,  %  2086. 
frequently  declare  thia.  and  the  rulings  cited  in 
the  forsfioing  note*  to  the  present  section  will 
nsually  udicaU  the  same  result  Contra :  1866. 
Simons  V.  Simons.  13  Tex.  468.  478  (in  divorce 
for  a«'.altery,  under  the  statutory  rule  of  (  2067, 
onto).    Undaided:  1861.  Fuller*.  FuUer,  17  Cal 

606,  611. 

"  1774,  Mace  v.  Cadell,  Cowp.  238  (trover  by 
a  bonkrupt'a  creditora  against  a  woman  claiming 
the  gooda  n/eme  uh;  her  admiasiou  of  mar- 
riage to  the  bankrupt,  held  sufficient);  1866. 
Langhlin  r.  Eston,  54  Me.  166,  167  (malicioua 
proaecution  on  charge  of  adulUiy) ;  1889,  Apple- 
gate  r.  Applegate,  45  N.  J.  Eq.  116,  119,  17 
Atl.  S»3,  lenMt;  (bill  for  aupport);  1869.  Hill 
».  Hill  a  Adm'r,  82  Pa.  611,  613  (dower;  in- 
testate s  admission  of  marriage  to  claimant,  re- 
ceived) ;  1860,  Kenyon  r.  Ashbridge,  36  id.  167 
(title  depending  on  legitimacy  ;  father's  admis- 
aioos  of  marriage,  receivable) ;  1877,  Greenawalt 
».  McEnelley,  86  id.  853,  356  (title  depending 
on  legitimacy  ;  father's  admissions,  cohabitation, 
and  repute,  sufficient;  in  bigamy  and  crim. 
con.,  admiaaions  said  to  be  "sufficient  evi- 
dence") ;  1810,  Purcell  ».  Pureell,  4  Hen.  A  M. 

607,  612  (alimony).  CoiUm;  1818,  Wilson  r. 
Mitchell,  8  Camp.  893  (aasumrait ;  plea,  cover- 
ture ;  plaintiffs  admissions  held  insufficient, 
per  Lord  Ellrnborongh  ;  thia  ruling  isanomaloni 
and  inexplicable).  For  tht  Alabuna  rulings, 
are  note  6.  supra. 

For  a  comparison  of  other  mlea  aa  to  anffl. 
cirncy  of  admissions,  see  antt,  |  1065. 

"  1858,  Parker,  .1.,  in  Gahagan  r.  People, 
1  Park.  Cr.  878,  386.  Contra:  1827,  State  v. 
Kasweil,  6  Conn.  446  (Peters  and  Unman,  JJ., 
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hew  received  UtUe  attenUon  in  judicial  defluition .»  It  may  be  aupposod  that 
ia  general  the  aenae  of  the  word,  aa  uaed  for  the  confeaaiona  of  accuaed  per- 
aona  (ante.  I  821),  would  be  foUowed,  ie.  any  expreaa  atatement  m  words  de- 
cUring  that  a  marriage  took  place  or  that  the  relation  of  huaband  and  wife 
exUta.  There  can  be  within  thia  broad  notion  no  further  Unutation  by  rule 
of  law  Thia  or  that  admiaaion  may  by  the  jury  be  held  not  p^rauasive  under 
the  circumatancea,  but  the  rule  of  law  wUl  not  attempt  to  diacnmmate 

further." 

8  2037.  aama:  (6)  Otiwr  XuIm  aOtotinff  Pro«f  of  lU»lac«.  atotiarii.h.a 
(a)  In  dealing  with  the  precedenU  on  the  foregoing  topic,  particularly  ii 
criminal  proaeoutiona  for  bigamy  and  adultery,  it  ia  to  be  understooc 
that  the  caae  may  alao  be  affected  by  a  distinct  rule  (ianU,  §  20,0) 
applicable  (in  the  juriadictions  recognizing  it)  in  all  ertminal  cam  alike 
namely,  the  rule  that  an  unatrroboraUd  confeuion  of  the  accitaed  la  insufficient 
Under  that  rule,  the  confession  ia  of  the  fact  of  marriage,  which  is  for  bigamj 
and  adultery  only  one  element  of  the  charge ;  whUe  the  confession  to  wind 
the  corroboration-rule  appUes  is  a  confession  of  the  crime  as  a  whole,  (i)  . 
a  suit  for  div<yree,  the  uncorrohorattd  admiuion  of  the  respondent  as  to  th 
cause  for  the  divorce  ia  generally  held  insufficient,  by  a  different  rule  (auU 
S  2067)  That  rule,  however,  properly  has  no  reference  to  the  proof  of  th 
marriage  upoa  which  the  petitioner's  claim  reste,  but  only  to  the  proof  of  th 

cause  for  divorce.* 

S  2088  Barn* :  (7)  Criabranf •  CeitWoate  or  Raglatar  not  prefeired  t 
Orll  Bre^Wltnei..  Some  heresies  die  a  hard  death.  With  a  phcEnix-lik 
persistence  they  arise  again  and  again,  after  repeated  judicial  pronouncement 
which  ought  to  have  been  final,  to  plague  each  new  generation  and  to  call  fc 

di«.  on  thu  point) ;  18«7,  SUt.  •.  John«n.  12  """^.^^cUnt"^  '^°  ^"""^  '  '  '  ''"'" 
Minn.  476,  *«  (cohjWUti-».  ^^P^J^';^^"^-^  »»  i'l^^^iro'lher  ™1«  .ff«t  the  ..o-f 
McMmTrj'°diS:) '^hTr.  U  no^ld  whatl     nurmg-.    Whether  th.  ^»  may  UMify  to  .1 

'.ufficienf    Th.  -me  f.U.cy  hM^lr^ay  b,  ;.     '^^^^jj^J^ZTSiU^^t  "i't'  i""' 

I  2063).  Whether  the  hearsay  statement  of 
deetaied  mmber^the  /amtfy,  as  to  the  Inot 
marriam,  may  be  admitted  is  a  qnestioii  of  t 
Peiligns.  exception  to  the  Hearsay  rule  (<m 
u  1 1      «-i.«»\  il  1480-1603).     In  the  same  way,  the  a.lniis 

m^aW.-""*  of  *'"'  '^^""rl^Z^n     «ri       SS^v"/  <^  «WS^^,^.t  be  ex,,« 
wife;  a  distinct   nnequivooal  confemion.   sen-     muitoni]/   »/  J^^.. 
ouly  and  solemuly  jaad..  of  tha  fact  of  the     shown  {pait,  {  2605). 


noted  (Mte,  S  2069.  p«.  4,  ami  i  2085,  not.  9] 
as  to  evidence  of  confeaaiona  and  of  habit  ana 

"Sl*l"889,  Vincenfa  Appeal,  60  Pa.  228,  241 
(indorsement  on  a  falM  certiBoato  that  rt  was 
tme,  held  snfficient). 
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fresh  iDoinentions.  One  of  these  ia  the  suppoeition  that,  as  between  txwsible 
jort.  0  eye-witne«  evidence,  the  clebraJ^^^ficaU  o/^VTrHt^ 
fened  to  the  oro/ <««««,„y  of  celebmnt.  clerk,  or  bystandTihlTi  it  we« 
the  law.  would  be  a  genuine  rule  of  preference  aa  between  different  knrS 
testimony  (««<..§§  1286. 1336).  But  there  is  no  such  rule.  The  nfamW 
certificate  waa  at  common  law  probably  not  even  admissible  (ante.  §  leX 
«.d  ,t  ha.  always  been  recognized  that  both  certificate  and  r;gUi;r  were  of 

lIlSm.y'SleTuS:  "  '""''"  '^^"^  "'  ^^  ^^»"'^  ''  ^«  P-^- 

t  """r*  ^rr  "  "^  •^•>'""*'  •""'  »»  '•«'  *'  "  better  ,:^erithi^  tKrd 
because  the  recori  doe.  not  ..tablUh  the  fwt  of  identity,  bat  a  witnew^n  toe^d 
pro™,  not  only  the  ««Ug.  ,ol.«„i«d  but  thM  the  def7^t  on  tS^ron.VnhJ 

That  the  certificate  or  regist  r.  or  a  copy,  should  have  been  thought  to  be  pre- 
ferr«d  to  oral  tesfamony  could  hardly  be  due  to  Lord  Mansfield's  language  in 
the  ongmal  cases.  Nor  did  the  later  English  rulings  give  the  notion  aSy  c^uL- 
tenance.«  Yet  not  only  have  the  Courts  been  constantly  called  upon  to^rep^t 
he  pnmal  ruling,  but  I^latures  have  ^frequently  deemed  it  necessar^o 
du,pe  some  apparently  pereistent  misconception  by  declaring  the  same  thing  in 
Statutes.  These  statutes  usually  deal  only  with  the  issue  li  bigamy,  becau^ 
upon  that  issue  the  eye-witness  rule  was  chiefly  invoked.*  The  judicial  utter- 
ances  have  declared  that  no  such  rule  exists  for  Ugamy^  or  for  adultery^  or 

tlement ;  marrugii  proTiUe  by  by»tander,  with- 
out  celebnnt  or  Uwfnl  reguter) ;  1889,  State 
r.  SchreitJwr,  67  Coun.  638,  637,  18  Atl.  787 
(failure  to  lupport  wife). 

•  Theee  are  quoted  antt,  f  2086. 

•  1840,  Jackson  v.  People,  3  III.  281  (aUtute 
?EPi"^.^ '  ',*•*'  ^'"t'  "•  WUIiam.,  20  la.  98 : 
12  V  w  Pi*.  ?•  ''«r"'"»''.  72  Mich.  184,  187, 
40  «.  W.  426  (marriage  certiecate  not  preferred  : 
«y»-witne»8ea  aaid  to  supply  "more  direct  and 
reliable  tesUmony"  than  docunienU) ;  1889. 
SUte  r.  Kean  10  N.  H.  847.  849;  1867,  State 
«  ,  Y'o.:  ^L^^-^'  '*"•  State  V.  Eobbiiis, 
6  Ired.  23,  20 ;  1817,  Warner  v.  Com.,  2  Va! 


»  1786,  B.  V.  Norwood.  East  PI.  Or.,  I, 
J87  (uuoted  anU,  |  208«,  note  9) ;  1767,  Uorris 
».  Miller,  4  Bnrr.  2067  (quoted  taUe,  |  2084) : 
1779,  Birt  V.  Barlow,  1  Doug.  171  (crim. 
eon. ;  the  ragiater^wpy  being  oftred,  the  trial 
(J>art  ruled  "that  the  Marriage  Act  had  di- 
lected  the  witnesaes  to  subscribe  their  naniea 
to  the  register  in  order  to  facilitate  the  iiiTeati- 
ption  of  the  legal  eridence  of  marriages ;  and 
tiist  till  these  five  witnesses  and  the  minister 
were  accounted  for,  aa  by  shewing  them  all 
dead  or  the  like,  I  could  not  admit  less  pnxif 
than  that  of  some  person  present  to  demon- 
•tiite  the  idenJUhr  of  the  parties"  ;  Lord  Mans- 
aeld,  C.  J. :  "pte  registers]  re  meant  aa  well 
to  prevent  falsa   — — '—   --  * 


wiinout  license  or  the  pub-     of  eve-witneas  on  the  irt«n<)i.  iqh*    r»_— i.  J 


illegal  mamagea  without  license  or  the  pub 
Ucation  of  banna ;  ...  but  it  would  be  very 
prejudicial  if  the  act  were  so  conatrued  aa  to 
render  the  proof  of  marriages  mora  difficult 
than  formerly  ;  .  .  .  registers  are  in  the  nature 
of  records,  and  need  not  be  produced,  nor  proved 
bysuhsoribing  witnesses;  ...  as  to  the  proof 
of  identity,  whatever  is  sufficient  to  satisfy  a 
jor»  18  good  evidence  "). 

»  1840,  Woods  e.  Woods,  2  Cnrt.  Eccl.  618, 
5S2  (iiiceet;  Dr.  Lushiiigton  :  "The  evidence 
of  any  one  peraon  preaent  at  the  marriage  is 
wfflcient,  without  calling  for  the  register  at  all  "• 
moted  ««fe,  I  1386) ;  17*2,  St.  Devereux  *. 
Such  Dew  thurch,  1  W.  Bi.  3S7  (^lauper  set 


aus 


_ J — ^.^  „„,,  i^ioiciicu  Hj  feaiiniony 

of  eye-witneas  on  the  stand) ;  1887,  Oneale  i 
C,m.,  17  Oratt.  682,  687 ;  1871,  Bird  v.  Com., 
27  1(1.  800,  808.  ' 

,o,V2-"  ""•  '*'•**  "•  *''«"'.  22  la.  364; 
1874,  State  r.  Hazen,  89  id.  648 ;  Mat.  ■  1818 
Cora.  r.  Norcroaa,  9  Mass.  492 ;  1818,  Com.  r! 
Littlejohn,  16  id.  168 ;  1892,  Com.  v.  Dill,  166 
Id.  226,  228,  30  K.  E.  1016;  1896,  Com.  ». 
Hayden,  163  id.  468,  466,  40  N.  E.  846  (under 
rtatute) ;  K.  H. :  1843,  State  ».  Winkley,  14 
N.  H.  480,  495;  1867,  State  p.  Marvin,  86  id. 
22,  27  (town  register,  not  preferred  to  other 
teatimony  ;  here,  of  the  celebrant) ;  1874,  Slate 
B.  Clark,  64  id.  466,  460  ;  n  ,  1834,  State  r. 
Way.  6  Vt  811.  tcniUt;  fTaik.:  State  t.  Mc- 


■  ■  •<  t. 

il 


'y-^  * 


li^;: 
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for  criminal  earn  in  genenO.*  or  to  cHminal  conv,r,ation7  or  to  divorce?  or 

the  w^tiTof  two  eminent  Americn  writer,  .nd  judge..  ba«.d  upj.u  a 
lV"Cih  ruUng  afterw«d.  ,«pudi.ted.  .  rule  came  near  to  be.ng  buUt 
UP  A»r2  a  charge  o(  larceny,  the  evidence  that  the  toking  wa.  done  a,an.n 
the  oW.  <»  J^muat  include  the  oym^',  tutimonv  a.  an  mdupeusaule 
iLer^  Thar^ggeation  wa.  placed  on  the  f oUowing  ground. : 

.  y,  J  w:^i.u.  Hill  Note  to  Um  Fourth  Edition  o(  Pliilli|>|«on 

ETidtDoe,  No.  183,  p.  •830.     "™"^^  ^ho^  noiwwuitnt  ii  nece.»ary,  cau 

..  it  i.  here,  direct  proof  .looe.  from  «>e  pwjon  «J^  ^^  ,„,  ,,,„ 

«ti.f,th.n.l..  *'«*«P"»'t.r»«ti7Si2'bw1liS.»2^J^'«»d.'  "tbe-aud 
dir^rtl,  to  th.  n«cMj.ry  n^atlt.  »«*  "  P^i^u  '^'p^Ir,  thU  b-t  evidence. 
inferior  proof  cnnot  bo  r«ort«l  *°  «»  '1^ ''^^^  ^^^^  evidence,  U  .econd- 
.  .  .  In.uchc-.a«er.pr«iumptive.pn«a/ac^^  ^  „,,^,,^^ 

i^,indeBr...ndc«not  be  «^  UU  ^  the  «or^of  d^^^  ._^  ^^^  ^^.^        ^   ,^ 

I'o^nt-'i^inrrn  ti^^'^d^jig^.Tdir.,*  ^d-^Ttiv  proof  i.  attai.aUe.- 

Thi.  propced  rule  -  which  might  perhap.  be  more  correctly  classed  as  a  rule 
of  n«Sce  ianU,  §  1335)-had  but  a  dlight  foundation,  demised  bycer- 
L'uS^rit  English  W  "  to  the  burden  of  proof  m  show.ng  a 
^lu^^S^came  a  single  teftative  ruling  requiring,  m  proof  of  nou^on- 
^ft  he  testimony  of  the  ^rson  whose  non-consent  was  affirmed.*  This  was 
rf^marf.  wholly  repudia!«i  in  England.*  Neverthelew,  the  approval  of  the 
tmlnrnTwriter.  ibove  quoted  gave  the  queation  a  vogue  m  thui  country,  and 

U  >  quertion   InTolnnB  tlie   proinmi.tion  of 
identi^  of  penon  from  identity  of  name,  treated 

»  Citing  R.  ».  Rag*".  •V"'.  "<•'«  '•  »"'' 
WiUianu  ».  Ea»t  India  Co.,  cited  anU,  i  133». 

»  IMl.  B.  »•  Stone,  1  Ea«t  639  (shootinR 
mme,  not  being  qpaliBed);  1802,  ([loiitine  .. 


Qilrery,  20  W««h.  240,  56  P«o.  "5  <'nf»*V' 

7uf\m,  Mill. ..  I  '..  \r^'^{ll3 

mmblt;  1887,  Sute  o.  h^   ■-•. «»  WU.  183,  IM, 

"  ?188»,  State  ».  ScliweitMr,  67  Conn.  6S2, 
687,  18  Atl.  787  (neglect  to  aiipport  »»"»); 
1881  FirmeU  ».  8ut^  «1  Wui  UO,  142,  20 
".  ^.  MJ  (de«rtion  of  eiiildren) ;  1M9  Jen- 
n^  r.  sute,  -  id.  -  .  2»  H.  W.  769  (failnn, 

^^V'tS?,'' Nixon  ..  Brown,  4  BI«kf.  157 
««W..-  1887.  Kilbum  ••  Mo  lien,  22  la.  4»8. 
603 ;  1885,  Jaeob«n  ».  Siddal,  12  Or.  280.  7 

^  ISli.  KUU  ».  HIU,  11  Masa.  92  (diror™ 
for  adultery ;  certiBcate  of  marriage  not  lulB- 
cient !  proof  must  be  "on  oath ' ). 

»  1842,  Arthur  v.  Broadnax,  8  Ala.  657 ; 
1905,  Casley  r.  Mitchell,  —  In.  —  ,  9«  N.  W. 
725  (do««r) ;  1883.  Baughman  ».  B.mgliman  » 
Kan.  283  (s«ii  (jenerally  of  all  c«»f»)  i  1871, 
Bhotwell  ..  H«rri«.n,  22  Mich.  410  415 :  1902, 
Bhnde  Island  H.  T.  Co.  v.  Thomdike,  24  R.  I. 
105,  52  Atl.  878 ;  1848,  Patterjon  ".  O"""*- « 
Hoi.  550.  589 ;  1898.  McQuade  v.  Hatch.  85 
Vt.  482,  488,  27  AtL  136  (loea  of  aupport  by 
Uqnor  furnished).  _..  ». 

Whether  the  certificate  or  register  needs  to 
be  supplPTOont.^  by  endenc*  of  the  identity  of 
the  penona  named  and  the  putin  in  the  case 


_W',  8  B.  »  P.  «)2  (qnitting  a  ship  without 

'"•*1811,  R.  «.  RogCTa,  2  Camp.  654  (injiit- 
ment  for  coutaing  a  deer  without  the  .-..iiseiit  of 
the  owner;  the  question  being  »li.tl.er  tlie 
onua  Uy  upon  the  wUoner  to  prove  tliat  hj  kd 
the  consent/-  Lord  KHenborough,  C.  J. ,  held  ll..t 
the  owner  must  be  called  to  nejati™  ron*ut . 

•  1826,  B.  ».  HaiT,  2  C.  *  P.  4.5S  (cuttmR 
timber  without  the  owner's  consent ;  the  sto>r«n 
teatified  to  the  non-consent  of  the  cKieased 
owner;  Bayley,  J.,  left  it  to  the  j.n  to  »J 
whether  there  waa  "  r««onable^  ev„  enee 
ahaw  this) ;  1826,  R.  t.  AUeu,  1  Moo.  ( r.  C.  15< 
(killinn  deer,  etc.,  without  the  owner »  consent 
Oaiel.?,  J.,  in  th.  citation  of  R.  ..  I^o.en,  con 
aulted  the  .ludges  who  met  ""<>  '"'^ ''^^^ jj 
owner  need  not  be  calle.1);  1856,  R.  t.  «o«l 
Deare.  4  B.  1  (leing  unlawfully  o"  h'"'! '»  "I* 
same:  on  objection  that  the  "dii-o.l  ev.a.me 
if  tenint  or  landlord  must  be  brought  to  \w 
lack  of  permission,  the  Court  for  Cro*n  C«« 
Beaerved  overruled  the  objection). 
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•  /«. ;  1809,  Bute  e.  Osborne,  38  It.  »  (ml. 
•cceptwl,  on  th*  autlioritjr  of  tha  nou  to  Phil- 
lipi« ;  twtimony  of  tlia  own«r'i  mmi  in  no*. 
tmioo,  t^»  «»«™>J»>«lBg  III.  h.ld  hen  .nffloleit) ; 

^'*w'  i??!  ""•*'"  '■  ^'•'•'  8»  Nebr.  863,  60 
>.  H.  »M  (lMj»ny  ol  .  bngRv  ;  the  owner  re- 

f'S?,  f  '">'^.°"»*''«  ""'•'•'"y  of  the  not* 
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In  at  ]«ut  three  jun«iiction.  the  .ugge.tion  .eems  to  haVe  beSme  the  kw 
and  perhapa  lo  one  or  two  othenL*    u,  »k„  ^     •  j  "wwime  me  law, 

gestiVn  harin  general  bTntZ".    1 1^  "T"''*';.'"'  »«'«««>  «'  th«  "g- 

§  2090.   aOMMlUneou   Fropoaal.   ••   to   ««ih«.  •-- 
ness,  ..  one  who  h«.  read  it;>  but  thi.  ruling  .eem.  to  aZd ll^ 

D,.«h  r.  Sute.  14  U.  17J.  178  (S  WilSl 
Cr.  Sii,  «l  8.  W^»a«  (bu.»l.ry ,  o*n",  l"k 

1SJ2  8nk«  ?  I'rS.*  •*{•,"»"'  «•  •vil.blef 
("It  ippeirt  to  U  the  ml«  now  thet  the  wtjit 
of  content  of  the  owner  to  the  taking  murtb. 
ITr^j!^  ixfit'"  te.ti»H,ny,  wheJl  ISi.  U 
attainably  uid  oireumatantiaj  eTic^enc^  no  mat- 
ter how  .trong.  will  not  anIBce  ") ;  fTU. ..  iggs, 

teatimony  of  owner,  if  known,  niuat  be  oflered  • 

iStt    «/?*'""**i  '^  ^'  "»*•  *»  Phillippa) 
1877.  State  ,.  Hoon,  41   id.  884  (larceny  of 

^^'j.  *™^""«!  tMtimony  other  than  the 

?Mi    F?t"  t'  '^'H*»  »°'y"  -coMdary); 

S"  l^lf  ii'f""'  *°^,"  ">•  »*""  <>»"  not 
difeidalitr         '  "^  *•  **  "''^•^  ''^ 

ing  It:  laffl,  Com.  1..  June*.  1  Pick.  878.  881 
(larceny  of  hanlI*.«Kla,  by  .  miller  mixing  with 
it  other  aubatanrea  and  retaining  part  Sf  th* 
ongual ;  held,  that  the  truckman  Mrrying  th. 
pod*  to  and  from  the  mill  need  not  be  jii^ncS 
to  negatire  adulteration  during  tranaport) ;  1847. 
fC  'pK™»«y.  12  Mete.  2I5.  28rf(,obb*") 
1889^  People  v.  J,cka.  76  Mich.  218.  221.  48 
N.  W.  1184  ;  1901.  Filaon  r.  Terr.,  11  Okl. Vl 

Wad..  9S    67  Pac.  885.     The  following  idling 

T^ii^'.iJ^"  P"""'  «"^=  1809,  White  ' 
roi,  86».  870  (proeecuting  attorney,  not  pre- 
rerred  in  proving  conaent  of  proaecntor). 
^,0  }^":  Chiaholm  v.  Ben.  7  B.  Monr.  408, 
iir  *f""!r'*  ""■*  f**"''""  not  sufficiently 
proved ;  there  must  be  acme  teatimony  bv  per. 
sona  who  have  seen  the  will ;  testator's  declara- 
tions alone  not  enough).  Distinguish  the  rule* 
as  to  the  gual^/ieatim$  of  a  mtKm  to  the  con- 
™  '  <."??;,?  *278).  the  pnferm^  for  a  Zlj 
(onto,  S  1267),  and  the  campUtnat  of  the  tanna 
•«  proved  (port,  1 2106) ;  there  it  no  mle  lequir- 
tng  tvo  vniMut*  to  conteota  (onto,  {  2083). 


S.^-^:n?»tJ^2'ife7rN"^'T7'i 
ll^''^S'"vf  *^«".  I"*  """t  deny  conaent) ; 
IMl,  TrimU*  ».  8ute,  61  id.  604,  85  N    W 
844  (ownei'a  testimony  here  held  aatisfactory) '; 
1M3,  Van  Syoo  r.  8tate.  —  id.  —  ,  96  N.  W 
m  (drcumttaueaa  may  aufflo*)  j  Taim.  .•  188s" 
Lowranc*  m.  Stat*,  4  Veig.  146  (owner'a  daugfal 
twji  testinioay  as  to  ownership  of  money,  auffi- 
cient) :  Tfx. :  Here  the  rule  wat  fiitt  npndiated 
Ibeu  adopted,  and  then  intermittently  applied  '• 
1855,  Hendaraon  ».  Stota,   14  Tex.   SOS,   fiis 
(death  of  a  petton  whoae  name  wat  foigwi  need 
jot  be  proved  by  "direct  evidence");  1876. 
Wilson  e.  &Ut^  45  Id.  76,  78  (<:hai«.  tUt  want 
of  consent  oonld  be  eatablUhed  by  the  owner  or 
inseswr  or  "by  facta  and  circumstancM  .  . 
of  »ui  h  a  natnr*  *a  to  ezclnd*  abtolutaly  every 
lessoiiaWe  preaamption  "  of  conaent,  approved  : 
ewner  need  not  be  called) ;  1876,  McJIahon  v. 
State   1  Tex.  App.  102.  105  (want  of  consent 
Bsy  be  esubliahed  "  by  circnmatantial  as  well 
u  direct  testimony ;  this  we  regani  at  a  aettled 
proiKftition  .  .  .  aetol  on  by  our  own  Soptem* 
Court  without  varUtion  from   the  decision  in 
Henderson  v.  State  down  to  the  present  time  "  ■ 
defendant  had  here  argued  that  the  owner'a 
tfstiinony  was  "the  best  evidence");  then  a 
dttuge  of  ruling  took  place:   1876,  Krtkine  v. 
State    1  Tex.  App.  405  (posaessor  required,  at 
the     best  evidence,"  to  be  called,  on  authority 
of  the  note  in  Phillippa ;  none  of  the  preceding 
caws  iillnded  to,  and  no  other  authority  cited  in 
rapport);  1870,  Jackson  «.  State,  7  Tex.  Ap^ 
M8  (person  having  actual  poaseasion,  reouiled 
to  be  called) ;    1880,   Rains  e.  State,   ib!   688 
(oirner  not  required  to  be  called) ;  1882.  Wilson 
:  Stste,  12  ii  481,  487  (where  there  , re  both 
owner  and  poaaeator  and  want  of  conaent  of  both 
u  essential,  each  muat  be  called,  if  available 
before  resorting  to   drcumstantiai   evidence); 
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(2)  There  i.  for  «><»•  kind,  of  dooumwU  .  n.1.  th.t  o«Uin  wrt.  of  testi- 
„rW^^.h.Ub.p«femdtoolb«iB,.r«r«.,.«»Pf;  but  the,c.  „,e 

rmlleltil  e v'rnc.  in.««ci«t  ;•  but  thi.  U  »-«ly  •  cm.  of  tb.  u.««..  of 

w'_l  1^!^  thi.  head  -  ». «.  M  •  quMtitotive  rule  -felU  the  re.|mw- 
rtM,^  Under  th»he^  iventoenth  Section,  of  the  SUtute  of  Fraud. 
ment  of  the  Fourth  .nd  t^'^^^JT^;^^    „po„  oerUdn  kind,  of  con- 

tracU  unleM  there  be  wme  »°*f  "^  "^^  ,jy^  ff^^  of  these  provisioo. 
r  :  LTui^'tS'co^tSi^  t2Sted?«d  by  the  writing.  ..t  to 
L"l  thT^a ti.U^t.^nforce»ent.  the  evidence  .h.ll  be  in.uffioient^ 

K,:i::ibCnd:rn:;XtoJ?fol!fwedinthi.w^  But  it  .a,  b. 
ob«srvedthatit«evidenti.lpoUcyi.iound: 

Priu.  Co«t  without  *i.btag  th.t  tbK.  "-^ 'T^tS^'SmtT.tl^.tion  «nd  ob«,. 

TiUion  et  the  time  o!  » trwiMctlon,  from  "V^fT^^  -|  p^ttdloe,  to  give  « tro. 

Mooant  of  i»,  ttum  fr^"*^  wij  »«•»'  ««»^-     ^"^  "  "         * 
the  trath  by  mMMW  of  perol  tMtinooy. 

in  the  kw  i.  eUewhere  briefly  examined  (port.  §§  2464-246B). 

r.       >^i  «  IV..  k  *Th»  mdloJ  diBMWMH  of  proportion,  ib  th. 

tmtita,  pod,  1 2444. 


If  Md  our  own,  U  «npnMi»«  »•  "••■"" 
^iula-!mmj  «  Tht  fr«oh  Uw  of  Endence 
(1904). 
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TITM  V  (tontiiuud):  QUANTITAnVE  RUL1& 
SoMtTuIIIt  TERBAL*  COMPLBTKME88. 


1  tm.    OMMmI  PriwiBb  M  CoWpllUMM, 

TwUJ  Cmw «■  Bwt  k  lakM  M  •  Wkola, 
■M  bjr  rianmiM  or  bjr  Sanaanr. 


kwk; 


IMrtM>4  0ptiOMaCu«|llM«MMt  l>NeMMMd 

KatiiM/. 

1  MvtT  tm  WaoLi  or  th  UrriaAaoa  m 
riMt  ovrauo  at  raa  Paoroaan  f 

A.  OrW  I/UmoMM. 

imrr.  O)  VmM  pNehkm:  ClMml  Ma- 
dih.  aad  to  applkaUoa  to  Coarmatkxw,  Ad- 
darioa*.  CBafiiiloaa.  Slaadan,  aad  Saadn 
VuttaaMt. 

J  '*'*'-  ,9*^=  AppUcalioa  to  TmUbmbt  at 
•  FuriMr  Trial  .  ' 

ttm.  (»{  KaUntrof  Paiti;  OMwal  Pria- 
dpl(,M  ifplM  to  AdmMoaa,  CoaTtnatioBa, 


Bbadan.  ranaar  TMllinoay.  and  tiM  Ilk*. 
>W_8aaMi    AppUcatiua    to    AeeoMd'a 


|»I00     _ 
Ccefwaloaa. 


B.  IhammH, 

•*'?•  Jtfi  .•>«««»«>«»  pfoda««l  la  Com; 
mm  th*  Wtol*  ba  pat  ia  t 

fJltn.  Sama:  OapiMitloaa  aad  Former  Tm- 
liaonr. 

IJI04.  Rwsa:  Smarat*  Doeamaati  referred 
toil  the  WriHag  otferad;  Lcttan  of  a  Corra- 
ipoodeace. 

iilM.  (6)])DeaaMetaLoitorDettn>Ted:(l) 

o(  the  Material  ParM  sBakm 

{SIM.  8aaw:  (I)  vrilli. 

1 2107.  (c)  PaUfai  Kecurdit  (I)  LoM  or 
Dwroyed;  SabiUoca  •aflket;  Barnt  Record 

ieu. 

^Ui°?-  ^;.<»)  "*»««  AeeetolMei  Copy 
of  Whole  reqaired.  " 

f  SI09.  8anie:  Applicatioa  to  Saadry  PnUlo 


Reeonle  mead-Reclitor,  Laad-PMaa     Aaae- 

Harrlaiie'lUgiiitor,  ele.1. 

J  1110.  HaaM:  ApalWalloa  to  Jadleial  Rec 
•  ICoaimoB-Uw  Jadrneat,  Chaacarr  D*. 

II.  Mat  raa  Whom  or  raa  Urraaikaoa  aa 
ArraawAaae  rot  ix  ar  raa  Orroaaat  I 
I  tlia    Oenenl  Principle:  Iba  Wbok  oa  tha 

8aM  8al.Jaei,  if  RelaraniVmav  be  paVu.     ^ 

1 1114.  Oth«  Prindplee  d&criaiiaaled  (Rea 
?rtZ^'!rL''/P'~»'**  •'  laeoa^letenclea^ 
AdaiMoaa  b;  Keference  or  by  Sileace,  Letton 
explaining  Coadact,  e«c.). 

1 1115.  Priaeiple'e  Applicatioa :  (I)  Oral  Ad- 
mMooe,  CooTeraatlooe,  CoofieaioBe,  Fonaer 
Teetimoay,  Depoeitlone.  ^^ 

f  !!!!•  S""'  <•'  *'»»<«'r  writinge. 

J^JBaaw.   (8)  Ch»rg,   M,d"DlKh.,,, 

f  II 11.  Same :  (4)  Accoant-Booka. 

I  111*.  Separata  I'tteraacee  excladed:  (I) 
ConreniajioBA,  (hnl  Admianioae  aad  Confer 
eion»,  Ubale,  ele. 

f  IIM.  Same:  (1)  Utteraaeee  iacorporated 
byftrfereaoe.  Other  Lettom  of  a  CortilpMd. 

I  nil.  Cbaocery  Anewar:  M)  Ciad  at  Tjiw 
aeanEridenilalAanbeioD.     ""'"""''•* 

J^'l"-  ?!!."•=  '•>  ""«•  '»  Cliaacery  aa  a 
"•^'at  i  pufg*  Md  Diecharge  aaneei. 
oV    ^n*""*'.  ''J   Aaomaloaa   New   York 
"".'•i-  K?P«»»<»« ''  VtTf  may  be  reed. 

SUM.  Same:  U)  Party i  Anewere  to  Stot. 
Btory  Intomgatoriee. 

fllM.  laepection  of  Opponent'e  WritinK. 
aa  making  the  Whole  of  it  Jdmiieible. 


§  2094.  OMMnl  PriBolpl.:  Varb.!  Uttwrnnoa.  anat  b*  takan  ..  «  Whola. 
««  by  FrM««rt.  or  by  BnuMry.  When  an  ordinary  act  or  oeeurrence  is 
testified  to— a«.  a  collision  on  the  highway  or  an  affray  in  a  room,- the 
witness  relates  whatever  circumstances  are  deemed  useful  by  the  party  offer- 
ing him,  and  then  rests.  There  is  no  rule  specifying  how  much  of  the 
entire  happening,  or  how  many  particulars  in  the  sequence  of  events,  must 
be  placed  before  the  tribunal  by  him  aa  a  condition  precedent  to  his  relating 
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Mf  thing  at  .11    Ihm  U  f w  »t  hut  fo«r  wmom  no  nMd  of  sneh  .  ru lu 

Flnt.  i^  f.m.lndtf  of  the  wle^Mt  (act.  known  to  th«  wltn«.  may  be  ..lly 

bronghtoat  npon  cn>.a^.amin.tion ;  thU  to.  inJa-d.  ««•  o^  ^^  ^-Z: 

tiona  and  ntUltiaa  of  the  prooau  of  croaa^mlnatlon  (anU.  H  1361,  UM) 

Sw^ondly.  a  linglo  wltnaaa  ia  ialdoni  acquaintad  with  tha  antira  aeqiionc.  ,.f 

mnU  or  of  conduct,  and  it  would  ihewfow  ba  l-P'^t'^Jk/o  r,  ..t 

any  one  witnaaa  bacatua  ha  cannot  lacount  tha  whole.     Thlnlly  a  rul« 

fequiring  the  party  to  ofTer  tha  whole  of  tha  occumncea  through  th«  ...y. 

«!l  witneaaaa  who  together  could  teatlfy  about  the  whole  would  1..  ,u,. 

duly-exigent,  becauaa  preaumably  the  opponent  ia  equally  well  «ciua...te.l 

with  the  poeaible  aourcea  of  teatimony  and  cau  equally  well  call  lu.  h  wit- 

neaitea  to  aupplying  niiaaing  material  circumsUncea.     Finally,  matters  of 

conduct  and  external  event  aie  aeldom  w  inaeparmbly  united  that  any  .,ne 

Kt  or  occurrence  would  by  Itaelf  be  wholly  misleading,  and  tlierefon..  cnuM 

wldom  need  to  be  compared  with  other  acU  and  occurrenoea  to  arrive  at  a 

true  comprehenalon  of  the  aense  of  the  former  j  the  whole,  to  be  lurn,  w.U 

need  to  be  known,  but  each  event  haa  in  itaelf  uaually  a  clear  and  unchai,;,^. 

able  eigniflcance.    For  example,  on  a  charge  of  Uroeny  of  a  horae.  one  «  unesj 

testifiea  to  liavlng  aeen  the  defendant  drjving  the  horse  on  a  certain  .lay  at  a 

certain  street  comer.     Here,  whatever  else  significant  there  was  at  tliai 

Ume  and  place,  aa  obaerved  by  the  witneas,  can  be  ascertained  o.,  vnm 

examinaU<m ;  agafn.  it  would  be  abanrd  to  require  that  thia  one  witut.s  w  „ 

happened  U,  see  merely  thia  one  act,  should  testify  to  aU  the  rent  of  t  u 

defendant's  conduct, as  a  condition  of  testifying  at  all;  furthermore,  it  woul. 

be  equally  nufair  to  require  the  prosecution  through  other  witnesses  t..  cuve 

the  Mtire  matter  of  the  defendanfa  conduct  or  of  the  horse  s  fat«  Mi.re  th 

data  of  the  Uklng ;  and.  finally,  nothing  ia  lost  by  not  ao  doing,  because  th 

fact  (It  believed  to  be  ao)  of  the  defendant's  poaaession  of  the  horse  at  the  ti.i. 

and  place  stated  remaina  abaolnte  and  unchangeable,  no  matter  what  n.n.-;en 

explanation  the  defendant  may  subsequently  give  ;•  the  inferences  to  be  draw 

from  his  posMsslon  may  be  changed,  but.  whether  it  appeara  that  helia 

boujjht  or  had  borrowed  the  horse  or  had  taken  him  by  mistake  or  ha.l  sfle 

hi^the  possession  at  that  place  and  time  remains  as  a  constant  fart  an 

has  suffered  no  change  in  the  course  of  the  later  testimony.    In  genera 

then,  looking  at  the  usual  character  and  practical  bearings  of  conduct  an 

eventa  not  involving  verbal  utterances,  there  ia  for  such  facto  no  need  an 

no  opportunity  for  a  rule  requiring  the  whole  of  the  deed  or  the  occurren^ 

to  be  offered  or  taken  together.* 

But  where  words  are  the  object  of  proof  the  conditions  are  dwidedly  otlic 
wise  Verbal*  utterances  are  attempte  to  express  ideas  in  words.  The  mo 
compUcated  the  idea,  the  more  elaborate  is  the  structure  of  the  verbal  utu 
ance     A  simple  life,  reduced  to  its  lowest  terms,  may  be  lived  m  a  dweUt 


•  It  H  tnt  that  the  Michigan  role  ahoat 
eallioc  all  the  e»e-witii«eM»  of  a  crime  (a«/«, 
I  SOTO)  wM  originally  based  tm  the  gBgg«««KH> 


„.,, the  above;  hut 

_    been  advanced  el«i«lie«. 

'»  See  note  1,  w?™. 


of  wrnie  inch  principle 
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of  on.  won;  hot  .  /».rf«<fe/,  exLtonce.  with  .11  It.  .pportenant  nr^fa. 
c.nv«,tanoe..  luxuri,..  .nd  foUl-.  denumd.  .  complex  maSwith  ^ 
of  .p.rt«enu.  cou„tle«  petty  fltttog..  «,d  .  hni^1^u7.^tm^iZ7^ 
menu  The  rural  weekly  new.peper  and  the  metroHiu"  daHy  Z^JZ^ 
«,n  .to  thefr  c«,trMt  between  brief  .impUcity  aVd  voluE. Ttii"?^ 
oontraata  of  ife  in  country  and  city.  So  with  any  nttera...^  "•  «v  thouaS 
; Utr'th"''^."'  the  latur  produce.  .Uboratiun' inThT  o^'r  %t  ,2,; 
tlm  the  houKht  a.  a  whole,  and  a.  it  actually  exinted.  cannot  be  airinld 
wuhout  t«k«g  the  utterance  a.  a  whole  and  compari  .g  thenZ^J^Jt 

.T.rtirfrs;Lt""nei"tir\rt£'^^^^^^^^^^ 

c.„  be  got  at  only  by  X  o^i:  rli;:;  of"  1^  rint  ^,7"'" "d? 
not  be  Mparated  and  taken  bv  it^lf  wi»K»H*  ".""^™"ce-  une  port  can- 
mi^repreTtation.  '  '«tho«t  uo.„g  .nju,t.ce.  by  producing 

Now  the  «mrr«.  or  caura.  of  an  ineomphU  rtproduttion  of  an  utterance 
in  making  proof  ,„  court.  a,«  divert,,  and  thu.  leld  to  diveni  exXnU 

word,  are  then  and  therv  before  the  tribunal,  and  the  only  source  of  innnrl 
plet^neM  would  be  the  party',  failure  to  read  or  to  .hL  the  whole  X 
remedy  for  thi.  -  to  compel  complete  reading  or  exhibition  -T  .TmplV  and 
HH  ready  at  hand  {pet,  §  2102).  If,  however,  the  original  cannot  bTbroueht 
mto  court  but  U  available-  a».  a  public  record  -  iofZlZTlt  o^if  ^ 
«  a  lost  private  document  but  a  copy  ha,  been  preserved.  thS  3;  1  e  in 
requinng  the  u«,  of  the  copy  (po^,  g^  2106. 2108?  But  if  the  d^me^t  lU" 
«.d  no  copy  ex«U.  or  if  the  utterance  wa.  originally  oral  and  WMnoriduL' 
to  wntmg  at  the  time,  there  i.  no  «,„rce  of  reproducing  itex^pt  !he  ^^y 
of  t  o«,  who  «w  or  heard  it  He™  the  queationrcomr'.  rioTo'J 
whether  we  ar«  to  be  wU.fied  with  a.  much  a.  can  be  rpmemi«d T'f  ^J 
whetl-er  none  i.  to  be  listened  to  becau«.  of  the  risk  of  ob^nTng  only  an 
mperfect  and  perhaps  misleading  account.  The  law  ha.  solveTSproblem 
by  declarmg  that  the  .«b.tonco  .hall  .ufflce.  even  if  verbal  pSnand 

Tn  ^"^L  '^  ""?''^  ^^"'  55  2097.  2099.  2105).  A  Smry  "le 
wo  Id  no  doubt  be  unendurable,  and  the  ri.k  of  enor  must  beTnc"2^d™  n 

theles,  the  great  poMibilitie.  of  errur  in  tn«ting  to  recollection-Lti^onv 

but  nn  anfdote  «  constantly  given  by  an  instruction  to  the  jurySt 
uumg  overmuch  to  the  accuracy  of  such  testimony.  In  thewK 
passoRe  he  typaoal  warning  i.  well  phrased;  here,  as  usually  k  is  "3 
spechcally  to  proof  of  oral  admissions  or  confessions  7a  part^   b?<^^tj 

iTurnr""""'  ^"  ''^''^'  '"'  ^^«  ««-»>  warning^pLran 

»P*rty  h^Un^ZL^  ^^     ^!  *  *  °"'f'"  ""'  *°  ^  •"~=''*^  toerideno.  of  what 
P*«y  hM  been  .appoMd  to  h.y.  -Id,  wit  ^ery  frequently  happen.,  not  only  tUt  thl 
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.  .  ^  »..t  rt,-  n»rt»  hM  nii,  bnt  «•»'  ^3  uninteDtionally  altering 
witne«  ha.  .niaimderatood  ^.^^'^  *' Pf^J^^n^^^^  to  the  rtatoment  completely  at 
a  (ew  of  the  expressions  really  used,  ne  givw  » 

Tvianoe  with  what  U.e  patty  really  did  say.  gy^  ed.,  |  200:  "In  a  somewhat 

iZ,  Reopi'l^  C.  J.  NoU  *°^'-"'':;^,:"J^"^Z;,^2^  conduaion  U.at  the 

extended  experience  of  Jury  truO.  *• »  'l  thV^aradmi«.io...  of  the  p«ty.  And  ..,«- 
„ost  unreliable  of  all  eT.denc.  »  ^»  «J*' r'  y,,  ,de..cy  of  the  action,  or  after 
cially  where  tl,ey  purport  »<>  ^'^•^''^"''^•/S  uncommon  for  different  witnesses  of 
the  partie.  were  in  a  steto  of  ^''^"V^l^^^ ,^^,m  of  them ;  and  in  some  instance. 
th.  »me  conversation  to  give  P^^JL ""^  .Ut^nent  of  one  party  a.  coming  f ro,„  the 
it  will  appear  that  the  witne«i  '^^ Za  a  witness  of  the  best  intentions  repealing  the 
other;  and  it  k  not  y^ry  uncou.mon  to  find  a  w  ^^i„i„„,  „t  o.e  utter  falsity  of 

declaration,  of  the  party  m  hu  own  'r°\  •^^_  of  many  witnes«3s  in  their  original 
his  claim..    When  we  reflect  -P«°  f  J^'^X?,Sy'"to  mingle  .ubs«,uent  facts  and 

in  all  the  text-book.  very  much  after  the  fonn  ^^^^        J^  ^^,  u,at  this  kind 
best  statement  of  that  ha.  been  8"'*"  ^Tm"^  mi^PP^^ended  by  the  person  « ho 

lepeated."  * 

Sueh,  th.., «.  *.  «.«»»  -I  l»«"Pl««"».  -^  ""  W""™"  ""*• 
ala  which  th.y^«-  ;,,„„,„  „.,  .„pe»,,  the,  .^, 

j^,h';irJ:TJr,>r«.^<,™«^»^;.^„^«;^^^^ 
s;t:xiSS;  u»  o.h«.  ..d  the,,  di».™»  ».,p,.rt 

■"m  rr^''>.J^°r"«<  ™™imp.rt.»ttoth.  c^ct  und.m»Ji., 

(1)  F««ia<°  2>«"«««^"  "*  *:  1   because  the  presence  or 

of  ,;,  y.,M  .ttennct  whether  «"'«"  "  »S,„,;^  th,  „.e  mo™.- 

.b«.«  ,r  .h»ge  of  .  .ingle  '"■i"''':"'"":."^^  MtLsh  .1,.  1.. 

irartrr^>pSE^ts-:5t:s: 

dancer  haa  played  in  judicial  annala:  '  ,     ,, 

aanger  imo  y    j  *  ,.t.  *„  «i    TT  MO:  "Of  all  kinds  of  evidence, 

1824.  Mr.  Tioaoi  Slarkie,  Evidence,  7th  A™;  «»*•.".  "^^  unsatisfact-.ry. 

that  of'extraiudicUl  •"'^ -"f  "^SrintentonT^a le^^  »lw»y»  l-'''e  ^"^^ 
Such  word,  are  often  'P^k'"  ««*»"*  ~;^~  be  mU«presented  and  exagge^ 

„.Utaken  and  »««'"r*^'!?' »"**  *'"J?o '""fe)  fn  summing  up  on  a  trial  for  forgery, 
rrrm\^1u^rthat  'Z^^  ^a^ vZln  which  he'  had  had  with  one  of  the 
mform  the  Jury  man      y  ^^^^^.^  ^^^j.^^^ 


So  d«>:  1808.  TnmbK  J,.  5n  Myers 


Baker,    itaniin    544,    MSIJMO.    ^'1-?'*'^      •"."S'*!  i !i': 


M  C    in  Uw° .  Mertlis,  6  mnd!  868.  277. 

**  .^J«a  tattoro«.=»d;,ation  ol  the  g^-^-^^gg 


of  distrust  as  affecting  an  accuud;  <•<.«/««". 
mtt,  {  8t6. 
•  See  note  1,  tupra. 
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witn«««,  had  •oi.l,  'I  am  the  drawer.  th«  acceptor,  and  the  indorwr  of  the  bill  Whilat 
th.  learn*i  judge  wa.  oommeutlng  on  the  force  of  thew  expr.«ion.,  he  wa.  at  K 
...stance  of  the  pr«,ner.  Mt  right  a.  to  the  statement  of  the  witae«.  wbkh  wTTtha^  Se 
pr.K>n.r  had  eaid.  '  I  hu>w  the  dn»wer,  the  acceptor,  and  the  indora^r  of  the  Wll  •  H^ 
U.«  w.ta«..  auU  not  the  judge.  u.ade  the  uu.tL.'the  oo  J^uen^  ti3.t  hL  ^u 
fatal     ITie  pntoner  wai  acquitted."  ""«ui  u»re  oeen 

1876.  rtfton  V.  Be,cker,  Abbotf.  Rep.,  H.  305,  307,  815;  the  phuntiif,  in  hi.  action 
for  cnm  nal  con»er«t.on.  wa.  confro-.ted  with  a  public  atitement  of  hi  ?..  whi^h  h^ 
h«i  prmtad  certain  of  the  evidence  in  hi.  poMe»io„  m  to  the  defendant'.  ;.iuir.ry  with 
b«  wife,  a  part  of  th,.  con.Ut«l  of  p.«,.ge.  fro.u  letten,  to  him  from  h  .  S lioJ^^ 
her  cou«,.ou.ne|»  of  the  tempUtion.  of  the  defendant,  her  original  r^I.tTnce  and  W 
.ub.equ.nt  yielding,  one  of  the«>  extract,  a.  printed  wa. :  ••  To  love  i.T»t;orthy  S 
to  abu«,  the  gift  »  .,n.  Here  I  am  rtmng.  No  demon.tration.  or  fLTaUon.  wuU 
«««,  ">«  to  yield  my  womanhood."  The  defence  showed  that  the  original  ^Z  3 
"  1  have  b«,n  thmk.ng.  my  darting,  that,  knowing  a.  you  do  your  immenL  3er  or.; 
.n  audience  to  move  them  a.  you  will,  -that  same  power  you  hare  with  all  pX  Z 
over  M.y  woman  whom  you  may  love -to  love  b  prai«wo?thy.  but  to  abu«,5^ur  giTt"/ 
»/u««  i.  .in;  therefore  I  would  fai..  help  reetore  to  you  that  which  I  brok^dofn  - 
«lf.re.p«!t.  Your  manhood  and  iu  purity  and  dignity,  if  you  feel  it.  i.  .tronger  than 
even  love  itwlf.  I  know  thi.;  becau*,  here  I  am  .tro..g.  No  demo,..tr;tio„s  or  fLin^ 
fon,  could  cauje  me  to  yield  my  womanhood"  The  defence  clai.ned  that  this  let^lM 
written  jnat  after  a  m.itual  explanation  in  which  *«  had  confewed  to  her  that  he  had 
gone  too  far  in  hi.  relations  with  women-friend.,  and  in  which  she  had  received  hi. 

that  tt>e  exb»ct  quoted  wa.  made,  by  the  omi^ion  of  the  word,  above  italicized,  to  r;fer 
to  »«•  t«mpUt.om^  when  in  fact  it  ,*ferr«i  to  *«„.«;  Mr.  Tracy,  for  the  defendant. 

r,riL  T*"*  *•  *,'"'J'""'  K*""'™".  "hich  wa.  «,  marvelonsly  garbled  by  Uie 
Huntiff  in  the  e«rly  part  of  thi.  controvemy  befo«.  the  chn«h.  -.o  garbled  as  to  put  upon 
th.  w.fe  an  imputation  that  .he  he«elf  wa.  tempt«l,  and  wa.  likely  to  fall,  and  ~m 
muiUng  her  own  temptation.  Ho  made  it  read,  a.  you  remember,  .peaking  of  hermU- 
•To  love  »  praiseworthy,  but  to  abuse  the  gift  i.  sin.  Here  f  .m  .ITong.  ^No  uZt 
tion  could  induce  me  -  etc.  But  when  you  get  at  this  letter  and  read  the  whole  of  it  you 
Me  that  she  u  ^ak.ng  of  *.«.  and  the  abuse  of  *u  influence  over  women,  and  .he  k 
rtmonatratmg  with  him  against  that  abuse."  >•  •"=  « 

(2)  Entiretif  of  parts  is  equally  essential  to  the  correct  underatanding  of 
an  utterance.  A  word  is  interpretable  in  the  light  of  the  use  of  the  rame 
word  in  another  part;  a  clause  is  modified  by  a  prior  or  subsequent  clause  • 
one  sentence  qualifies  another;  and  one  paragraph  may  form  only  a  part  of 
the  whole  exposition.  We  must  compar«  the  whole,  not  because  we  desire 
the  remainder  for  its  own  sake,  but  because  without  it  we  cannot  be  sure 
that  we  have  the  true  sense  and  effect  of  the  first  part.  Entirety  of  parts  is 
thus  as  essential  as  verbal  precision;  for  the  greatest  possibilities  of  error  lie 
in  trusting  to  a  fragment  of  an  utterance  without  knowing  what  the  remain- 
der was.  Apparent  as  this  ia  to  all.  the  foUowing  illustrations  emphasize  its 
truth  m  judicial  annals : 

\m  Algernon  Sidney;  Trial,  9  How.  St.  Tr.  817.  829.  868;  Mditious  libel;  Mr.  WU- 
l«m,,  1"»  eounse  .  had  instructed  him:  "  In  the  evidence  against  y.u  for  your  writing. 
take  care  that  all  that  wa.  writt  by  you  on  that  subject  be  produced,  and  that  it  be  not 
given  in  evidence  against  you  by  pieces,  which  must  invert  your  sense";  on  the  trial 
OB.  of  the  pasMge.  read  against  Sidney  from  his  manuscript  was:  "  The  general  revolt 
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..  t  u-  »«.  murUtnttM  cw  nwOT  be  called  lebeUion  "  i  Sidnet,,  wguing 
of  »  nation  from  iU  own  •«««»*'»^,'*°,. .  "  „,  ..^  «  «,tt  will  Uke  Scripture  by 
.galnet  oeing  th.^  P-^T^f*  P'**'"'^,  Sinla«  bl-i«o«     You  may  aecoU  Uavid 

o!  eaying,  •  There  U  °°  ""^r*"^  ^^  ^^^y  /ere  drunk  " ;  L.  C.  J.  Jeffne$ :  "  Look 
phemer  and  a  -^^T^  "l^^'^tTJh^Lptaiu.  the  «n.e  of  it.  you  Aall  have  it 

^:l;^^tr.TnrGU"?  tJ^t^er^tiSK^^  .-  -  U^el,  if  >.ou  .a 

«y  there  U  «iy  part  that  i.  in  exouK,  of  it,  o^l  for  it  ^^^    ^^^ 

W.  PameU  Co«mu«o»'.  P'^"^;"'^^ "'it^J;^^„g  crfuU  and  outrage,  by 
Und  Uagu.  and  >_^  >7>-,X«  :r^eZ3.l.  .peech«.  of  Lis  .^d 
.peeeh  and  aotfon;  Mr.  T.  O-StUUvm  ^"J^  j^„ti„„  fa,  ,  ,p««h  of  your,  at 

^medtoenooujagecnme;  a  ^No- n^iU^ou^^^  ^^  ^.^^  ^  ^^^^  ^^^  ^  .^^ 

Kilbrennon  on  the  18th  of  October,  ^^^'^y  Ireland.'    I  -uld  you  make 

«.nntie.  that  tkey  Mt  ,oa,U  extra  polu:e  '»  "^^T  7»  ^^-^  ^^^    »  ^^  ^  „.,„^ 

itnee«»«rytoha,pxtrapol.<«Jo^;^^^^^^  q;„,,,,^„„ 

by  an  eitonwon  of  the  .^**^°*'  °'«^"J""^ui  ^,„t  extra  police  in  every  county-  ?" 
«plain  what  yon  mean  b,  the  word.  "»' 'J^.Tp^ident  ffa«»«.  ••  « I  am  bound  to 
,»    "  FleaM  read  the  other  port  on  of  my  epjeeh.    J'jr*^"^^,,,  ,^  «.,»  the  context 

diould  be  read";  Mr.  -""P**/""'"^'  ;.  „  .t^j  they  .hould  do  w;  and  1  tell  you 
Ttt^^'atf  1'Kt.crnrof^^^^^^^  people  prove  true  to  each 

that  that  peaceful  ««'^»  «*  "'  laued  from  DubUn  Castle  a  circular  announcing 

other ■^**''/'''T     rJu«  wonld  be  wut  to  the  countie.  of  Galway  and 

that  an  increased  force  of  consUbular,  would  *«  »«'»;'»  J  j^  ^jy  ^     ^  „„  the 

r.  J  »u.  ;n».«MMl  ehariree  of  these  constabulary,  ii  is  ■»'".  "•"  "=  i 

'*"^*  ^  JStluZwhatto^withthoseincreasedcharges.  The  p<K>ple  are  «l,ea,ly 
people.  I  ''"*«"y°"  *"***:_  -„d  ,  -reat  deal  more  than  they  ought  to  pay,  and  i 
paying  as  much  as  they  can  pay,  ana  a  gn»»  uo  .  ^  of  Inland,  I 

Kc««ed  charge  or  inc««i.d  rate  upu^outh^^^^^^^^  ZuUdlord  that  thU 

tell  them  to  go  and  stop  it  out  of  thelrjent  ^^^^  ^^^  ^  ^^,,  „.,  ,.,y 
increased  police  rate  exceed,  their  power  to  j"* »  °' ^"ff  ^";«^'„t^  But  once  the  land- 
under  heaven  of  paying  it  unl«.  by  -^PP""*  "  "^"^  *"l":"Sey  will  manage  to  dt 

>"^^lrexr  fZ*""  J^XuTattr^e  ^kiug  out  ^f  your  cau.  ,.  o. 
without  this  extra  loroe.  .  .  .  i  w"  3  ^^  through  your  county,  iai 

r.guon  your  p~rt  -re  -«"»;^ j/'^^^?X  uj^k  of , it  wUl  ^  po»er 

if  there  i.  spread  through  all  Ireland,  this  O'K""™"""  ^e'coramitted  in  any  on-  coinei 

:  nrtoti  part^r  coun^i  for  t  JsupUon  o^^^^^^^ 

;:j:'^rn":;*nr  sir=u«e";i^rL^"^^^  uot  uke  to ... 


»  Scripture  passages  are  iometime.  in  danger 
from  thU  rule,  as  tlie  following  anecdote  shows : 
".I  T  Trowbridge,  the  aged  author,  is  writing 
hu'  autobiography  at  his  home  in  Arlington, 
Man.  Mr  'Aowbridge  was  bom  in  Ogden, 
V  Y.  The  other  day  he  MUd:  'I  went  to 
w^hool  at  Lockport  in  my  boyhood,  and  there 
was  a  Lockport  stonecntter  whom  I  used  to  nue 
to  talk  to.  for  he  had  a  niind  ss  simple  as  a 
child's.  I  remember  a  job  that  he  once  un- 
dertook-the  job  of  tn"'"!!  »,  •••"••""fc''*;!;!' 
Bcrintare  orer  the  door  of  a  litUe  stone  church. 
The  committeemen  who  jntmsted  him  "'";««'• 
job  did  not  comprehend  his  childlike,  unreflert- 
bg  nature,  or  they  wouW  not  have  """"""V  ^ 


their  order  in  the  terms  they  dul  The 
wanted  the  sentence:  "Mj  l>"»f ,  ' '»"  , 
called  a  house  of  prayer."  He  toM  tie 
they  had  better  write  it  down  for  hiin.  lii 
they  said  it  wonld  only  be  necessary  to  »n 
doWn  the  chapter  and  veree.  and  he  coul.l  c^ 
the  sentence  right  out  of  the  g.K«l  '"«'>'■  "«^ 
our  Lockport  stonecutter  copie.1  th"  s^nteM 
but  he  didnot  end  where  he  should  have  en 
He  went  right  on  to  the  sentence  s  cncliiino 
The  iSultw-i  that  the  legend  overtl,ech«r 
iJITr  r«ri :  "  M»  house  shril  be  called  a  hon« 
prayer:  6««  ye  lave  mad-  ,t  a  rf'*  "A ';«' 
fchicago  Beeord-Herald,  Aug.  23, 1903). 


If  2094-213S] 


GENERAL  PaiNCIPLES. 


12094 


organhMion  they  would  mTke  it  n^'r^rh^*^^^^  "«•'  f'  *"<»  ,»'y  «f  ">d»»g  th. 

But  What  is  <A«  whole  of  the  utterance?    No  doubt  this  princiole  of  «n 
tirety  i.  flexible  in  its  application.    A  simple  thought  reTuirTbut  a  sll* 
utte^nce;  a  con^plex  though,  a  complicated  uttet„rmet  ^2^ 
we  obey  the  canon  that  the  whole  of  the  utterance  must  be  condder^rZ 
scoi«  of  our  survey  may  be  very  variable,  so  far  as  concerns  the  mere  num- 
ber of  words,  sentences  or  paragraphs.    The  whole  that  is  to  beTorsider^d 
is  cviously  not  the  whrle  of  a  phrase  or  a  paragraph,  any  more  tZ  it  ^« 
the  whole  of  the  printer's  line  or  page,  but  tSZlIoi  the  Z^S  1  th 
IS,  such  a  quantity  of  utte;-ance  as  the  utterer  has  indicated  to  be  dist  „ct 
and  entire  in  itself,  for    .e  purpose  of  representing  a  distinct  thVugh 
A  .i^i°?KT  r^*^  ««««^ined.  there  is  no  nL  of  looking  beyond  it 
A  cry  for   'helpP  is  entire  in  a  single  exclamation.     A  lo^l  iilld 
pissage  contract  is  entire  upon  a  small  piece  of  pasteboard.    But  aTreatiL 
m  defence  of  usury  will  require  a  perusal  of  seve^  chapters  to  disJov^r  th^ 
enure  thesis     Thus  the  possibiUties  are  infinite  and  the  LndariesTndefin  ^ 
m  this  search  for  en  irety  of  utterance.    It  will  be  difficult  for  the  law  S 
app^ng  the  principle,  to  employ  any  fixed  test    Yet  the  law  cannot  ll'eS 
Fcted  to  be  satisfied  precticaUy  with  the  indefiniteness  which  in  theory  the 
co.cept.on  of  entirety  involves;  and  therefore  the  appUcation  of  it  is Tu  o? 

The  genend  principle,  then. -which  may  be  termed  the  principle  of  Com- 

^pted  in  he  law  of  evidence ;  for  the  law  in  this  respect  does  no  mo^  than 
recognize  the  dictates  of  good  sense  and  common  exjierience.  There  are  S 
the  apphcauon  of  It  important  qualifications  and  ex^ptions.  but  the  reU" 
nmon  of  the  principle,  and  the  reason  for  it.  is  unquestionable.  It  ap3 
clearly  conceded  and  consciously  applied  as  early  as  the  1600s.»  and  no  dS 


•  Even  bMter.  If  tlutt  wen  poaible.  than 
Sidney  b  celebrated  lUiutntioii,  it  the  following 
uecdote;  «  »on  i  vm>,  i  bn  troeato:  "One 
evemng  then  waa  amsted  in  the  city  an  old 
gentleraaaofpoeltion  and  cheery  habiu.  The 
•aid  be  had  found  the  old  eenl 


bed*' 
■ober?  ' 


'Yea,   air.' 
Yea,  air.' 


Ton  put  him  to  bed  ? ' 
AnythiuE  eleel'    • ' 


H'cenian  ukl  be  had  found  the'old  gentleman 
on  the  street  Terr  dmnk.  The  complaint  waa 
«it«re,l  aganiat  hfm,  but  he  waa  releaaed  on  hia 
recojrniianc-e,  and  aent  home  iu  a  back.  When 
hw  case  came  np  in  court,  the  only  witnenea 
saranicmed  to  prove  hi*  condition  wen  the 
polKciiian  and  the  old  fiimily  servant  of  the 
loaned,  a  faithful  and  devoted  ntaiuer.  The 
polK-eman  had  (rfven  hie  testimony  to  the  fact 
of  the  filil  (rentleman's  intoxication.  Then  the 
«  Krvant  waa  called  to  the  stand.  He  testifled 
tetlr  t„  the  surprise  of  the  conrt  room,  that 
the  old  man  wa«  sober  when  he  came  home. 
ihe  prowcutmg attorney  proceeded  to  qneiMon. 
Jr  f^  *':^  Mr-  — -  waa  sober  when  lie  came 
home?-     -Ye^  sir.'     'Did  yon  pot  him  to 


282S 


And   he  waa   perfectly 
'What  did  he  say  when 
'  He  said  "  Good  night." ' 
i.^t; — "  -.~  .        He  said  as  bow  I  was  to 
cri^himeary.'    'Anything  eh» ? '    •  Yea,  sir.' 
What  waa  It  »    TeU  na  exactly  what  he  said, 
every  word.'    '  He  said  as  how  1  was  to  call  and 

5u...    'rf'T','"'  h*  *"  to  »>«  qneen  of  the 

*  '  ^  "W  "'•1  gentleman  was  fined." 
.1.  !.T  following  precedents  seem  to  show 
i«5L  .«,*'«  •?'=''•''«'«'  definitely  from  the 
1600b.  1S7I,  Newis  t>.  Urk,  2  Plowd.  403,  410 
(assise  of  disseisin ;  objection  "  to  the  manner  of 
giving  evidence,"  that  "  the  whole  la«t  will  and 
testament  was  not  shewn,  but  part  of  it  only ;  . 
and  foraamnch  as  the  last  will  is  the  foundation 
of  the  evidence,  it  was  said  tliat  the  plaintiSa 
ought  to  shew  it  fully  and  entirely  aa  it  i«,  for 
it  may  be  that  then  is  some  other  matter  of 
anbstance  precedent,  aa  a  condition  or  other  cir^ 
eamataoca,  limited  to  all  that  which  cornea  after ; 
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D  „      H«K  188.  170    "  It  U  »  good  rule,  inciVa*  «'.  """  '"' 
^n(«  1625,  SlukeUn  v.  Bu««r.  Hob.  188,  170 .      »  »    J^  „„,  ^„te„ce  it  it  vain  t 

'^:;::c^TJTi:^i  rs^:^ «.«.  .*  ou..  .h.h  ^v.. 

8t  Tr.  809:  »  How  could  Stopped  'f  »^.  P""''''*'' J  r"^«„  '^xl  rewon  for  it 
ftTwhen  he  own.  he  did  not  he.r  .11  the  d-«ou«..  and  PJ*  '  ^^/^.^g,  ^,  aid  „ 
For  he  «.id  he  went  «,veral  tune.  '»'''»  *°!'J^\^'^aVotS  .bout  .  rUing,  nor  hea 
know  what  WM  said  in  his  abeeuce:  he  Mid  he  n»*™  "°;"'  ?.  ^out  a  declaration 
anj  further  diBCOur«>,  but  on  "-"-''"-V J. 'j^rj.ru't  L^^^^  not  tell.  X< 
grievances  in  order  to  a  rising,  a.  he  suppowd .  *«  P«™^"'*^  ^,,i  ^^^  be  permitted 
That  sort  of  evidenc.  wa.  that  ?    »"^»  "^'i'*^^^^^^^  the  deJd  or  writi 

give  evidence  of  the  content  of  a  d««i  °r_*^»«J^™  P,  ^.ke  an  untrue  <h 

Llf,oratn«copyof  ^''«^' ^^Z^^Z^ZTt^  tt  tS  of  a  deed  of  int. 
struction  of  it.  I  wmember  a  ''»'°«?j''° '^e^,  ,„d  by  what  he  knew  the  deed 
and  being  wked,  whether  he  knew  a  de«i  of  '^l\'^^°\^  „^  well,  and  ho  kn 
.poke  of  to  be  a  deed  of  intail,  '"r"^^* ''"''^rif  -long  «  hU  arm  (.neanins;  i 
the  deed  to  be  a  tailed  deed,  because  it  had  a  tail  »«'»••  J""*  ^  ^^e  practice,  in  ci 
ill  of  the  de«l).  And  if  thU  »- ^^PJ^'^n^ .ht»irrp«nlt  J  to  be  giv™ 
matters,  shew  me  any  authority  or  "T^"  •"y*J'"K  J°"^„  ..Xnce  in  the  trial  of . 
evidence  in  tn«on,  which  U  not  permitted  to  be  given  in  evioe 

civil  matter."  ,    _,  ,  ,     »  vs.i  Pf(.»  aog  •  »  When  a  man  ^vea  in  evidenc 

Ante  1767,  BuUer,  J.,  Trial,  at  ?'«'r^'f„Vthe  whole  record  in  evidence,  for 
.worn  copy  of  a  record,  he  must  give  the  copy  »*,**  ^otewnw  and  import  of 
pKcedenior  snbeequent  words  or  sentence  may  vary  the  whole  senM  an        po 
thing  produced,  and  give  it  quite  another  face.  _  .  ,  ^  ^^^  gt.  Tr. 

17*89,  Mr.  no««  ^'•*'-' ^^  ^^e  Ji'll^he"  p^^^u t;  TrW^en  H«itings  as 
(the  aUeged libel  wa.  a  P-'PP"'*?"*'"' ^^' ^.^t  out  in  the  indictment) :  " 
fair  and  corrupt,  and  cartam  «*«""•  P»'^*""hm,dred  and  thirty  line,  of  in. 

of  a  work  -'•'•«-8  »'  '^°*  Xtr«  cu".«  f ^^is" -ipa^'^  of  it  and 
spirited  eloquence,  only  forty  or  fifty  linw  are  c"»«^J^°  ^    Tsupposed  con 

fully  put  together,  so  a.  to  ««r  up  a  l.tel  out  of  "J*^  ~^,  independ'"*.  ^.ut  .1 
ion  of  wntenoee  with  one  another,  which  are  "°*  ""'^  *° V  '  ^  eo^truction  !  In 
when  compared  with  their  anUcedenU,  ^«  *  ♦°*S,''^Xt  l^k.  of  science 


for  which  reuon  it  wm  mid  'hat  the  whole 
onght  to  be  .hewn.  Bnt  all  the  inrtues  argued 
to  the  contrary ;  for  the  party  m  uiy  tit  e  or  Itai 
or  other  matter,  where  land  or  othertWng  may 
be  gained  or  lost,  .hall  not  be  forced  to  shew 
more  than  that  which  Mrreshispn™*  ,  »»" 
iadgea  partly  diMenting) ;  16)8.  Head  ej««'l«j 
CoT.  Wd  ii-titote,  173  ("It  wa.  "^^"^^^^^ 


that  BO  exempliBcMion  ought  to  bs  of  a  1 
patent  or  of  any  other  record,  <>' »'  »'"■, 
STent  thereof;  b'nt  the  whole  record  or  ^ 
"iment  thereof  onpnt  to  ^"""f  ^^''^'^ 
the  whole  truth  mav  »PP«"-"'°  "^  ° 
rart  as  make-  for  ttie  one  party  and  m 
n  make,  againrt  him  or  that  mantote 
tmt' 
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1820,  Abboti,  C.  J.,  in  ne  Quten'$  Caie,  2  B.  4  B  287  {tar  .11  ♦!.-  <  j      x       ^ 
the  reaMM  for  the  rule  requlrina  th«  nmrf.  „n  »     ,      -^f      ,  *''*  ^'"'«**)  "  "O"*  »' 
that  the  Court  m.y  l«  poiS  of    h!  «^i       i^  .1  *""*"  i"«trumenta  i«  i„  order 

whole,  though  it  may  h.pwn  t^tth«jhnut»    !!,    T  °T'  **  *"  P°««"ion  of  the 

^^?"^£:r  f  ^^^-^^^^^^^^^  "  •""'  '"^'"'"'''"" 

18.'3,  ^Afcrft,  C.  J.,  in  Thornton  t.  Au,len,  2  Dowl.  4R    361  •  « It  L.  .♦  .1.  *• 
dangeroua  thine  to  admit  m  nortinn  nni»  „*  »  -  .     7  '     "  ••  •*  »ll  times  a 

takenbyitaelf  mavb^rav^rTHTff  »^.      a  conver.ation  in  evidence,  because  one  part 

f      ...y  -r.  to'^Sitandt  e^pilT  0^^'.'.  '"'  """  "^  "'  '  «°"'^"-'-  «''» 

:■  1,  Curia,  in  Bdiul  v.  Brown,  Uudlev  e**  85  •  ••  It  i.  .»  ^t.ui-  i.  j    ' .     ■ 
of  a  aocjnnent  or  writing  offe.^  i„  etiLn^e'Lt  t"re^,T«'SS,'^*o  i^i^?'  Th  "'" 

;:t5:uL^'^Xii-re^rfror:t?;^^^^^^^^^^ 

i..dn.issibl.^nhisfa;!^^^n"^ewtuThfud^u^^^^  "^  ^  """«  ""•'i^"' 

i.e«e,.tial  to  a  complete  unden,ta.,2go?wh«tt?nt^LJ^r''''''''K'"«!^  ''"•"• 

phn^es  and  langu.^  which  he  used*  To  riJe  ei^t  t  «„:S"T  ^  "■' P'^'''"'" 
regard  to  the  q.«lific.tion.  with  which  thly  ^J^^^SS^fj  U-7T'  ^'"""'* 
materially  modified,  would  manifestly  lead  to  JTrK  "kelv^totdf'^r^  "^ 
.luctive  of  injustice.     All  therefore  is  to  be  heard  and  wlhed  blfl  U  k  ^  '^"^. 

that  the  force  and  effect  of  language,  whether  1.  1  or'  .1™^^^^  fXlf  ^.f 

pl».ned;  jnst  ».  particular  covenants  in  a  deed  or  devises  in  a  wuf  ^^Zl^  f  f," 
according  to  the  intent  of  the  partie.  in  the  one'^  a"d  of  ^e  S^tltortn  1  S™:^ 

ni^^l^L?"*  "IT"  "'  *^  "'"'  -'•'"P-^-'y  ««  OptloBia  Co«pl.te- 
2's  Tr^T^f "  IW  r^-  ^^^  "^^^  application  of  the  general  principle 
ll  //v  "?  *^""°°*  aspects  having  practical  consequences;  they 
are  ^presented  by  the  questions.  Must  the  whole  be  offered  ?  and  AfiytZ 
whole  be  offered  ?    L  The  first  is  obviously  a  question  asked  by  ttlZ^] 

St  a  ri'rd"'t™""-  ."If  '^T'^'  "^  P'"^^  "»  P-^  °^  a'conveSion 
U  he  ofir,.  •  k',"  "«*>  *^«  "^J^'^tio"  that  he  can  offer  no  part  un- 
less he  offers  the  whole;  and  the  question  for  him  is,  ^fvst  he  do  t'.i^? 
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i.  not  enforced  invwmbly  or  for  all  ^^  ^„„  t^en  arises,  bu 

that  a  part  only  i-  deemed  '"^"f  ;f„;7;^^^^^^  i.  offered,  uaueh 
thU  time  for  the  •'PP^'^H^the  principle  has  naturally  a  univers. 
May  the  whole  be  now  ^^'^'J^J\l^Z>Lce  as  a  whole,  the  rema., 
application.    To  arrive  at  the  sense  oIW  j^     i^j^j    „cticiil  quest., 

dei  of  it  may  now  be  put  "\^'^'Z^"^,u^  complementary  parts,  i 
here  is.  of  course,  m  to  'l^^^'^J^^  "^  «a»y  «1'^»^'*"  '^'  ^"'  ''*'"^""'' 

To:.:tt^^^^^^^^^^  --«""- '-' '''  ^"~ 

^"iruntr  the  «rst  he^.  in  ^^f^:^-t^:i:::^yZr^£ 
in  (and  in  theory  under  '»»«  ««°"f.  ^^"^^^^^^^^  may  be  termed  resj. 

the  principle  divides  into  two  •^^'-P^e^Pj^J^^Lt*.  §  2094).  The  disti, 
tJj  the  principles  of  iV-^-f  °  f^^^'^J^^  J„,  ,  verbal  uttera: 
tion  rests  on 'the  obvious  ««<=*  ^'^^^  ""^ '" ,  ^  J  elfect.  without  the  prec 

may  lie  either  in  I'^^^^^^Z^^^^^  v'o^  ^'"  ^  ^^'l 
words,  or  in  using  a  *"«'°^°;  °°5'  jtion.  By  the  sub-principle  of  1 
wholly  lacking  the  ^^f'^'^^ZZT^amrL-,  by  the  sub-principle 
cision.  verbal  accuracy  of  "P^"^^"i"^Jui^.'  Either  of  these  may 
Entirety,  the  presence  of  all  the  PJ^"  «  '^.'l"^^^  circumstance,  often  m 
dispensed  with,  while  requiring  '^e  °th«^  J 
desiwble  this  partial «««? '^'^^^^Vi*'^'''"^^^^^  circumaUnce  that 
(3)  A  difference  of  rule  may  "^'^^  f/J^'S^  «n6««a/,  availably  for  di 

ntLince.  when  in  ^ing. "  Pfj^^  ^^o^rSu^d.  Ou  the  one  1, 
use  in  evidence  by  the  opponent^ «  «  ^^^  ^^le  in  the  latter  case 
the  requirement  of  Precision  may  ^  ™P^j^„„d.  the  requirement  of 
plainly  feasMe  in  the^o^^^^^^ 

tirety  may  be  dispensea  ^^i""        „„«nl«mentarv  portions, 
easily  in  his  power  to  f-'ZToZ^^V^^Sl  necessity,  be  differed 
(4)  Finally,  the  rules  must  °f^?' "^  P      ^^  j^  ^.emory  only,  and  , 
oral  ind  for  im«en  utterance.  JJ^^^Xt  on  of  words  by  mere  mer 
much  cannot  be  demanded  m  the  «PJ°«"?  y^  produced  in  > 

Z  latter  may  ^e -pied  U^e-^ly  "^  ''^^^'L^Jin  applying  the 
(ante,  §  1179).    Hence,  less  strictness  maj 
dple  to  the  former  chiss  of  utterances. 

.     1      jn  «nch  a  wav  as  to  exhibit  the  practical  ( 
An  arrangement  of  i^les^n-b^^  ^^  ,,3,,, 

quences  connected  with  tnese  ^'    .  ^  (letters,  conversations, 

leeping  together  the  v''""-*^'*^^:  ^ur^l^  classify  Aemselves  in 
records,  depositions,  and  so  «°]^*;  "J^le  But,  with  a  view  to 
ZJ^:/^  ratrS^etL  convenience,  the  following  : 

'TZtTl  tS:7L  Uttera^  ^  fir^  ^ffere,  by  the  Fro, 
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A.  Oral  Utteranoea;  considered  with  reference  to  (a)  Verbal  Precision  •  «^ 
(J)  Entirety  of  ParU.  B.  Docun,entB:  considered  according  «th^„r(„;  ^ 
duced  m  court;  or  (6)  I^t  or  destroyed;  (.)  Public  recV  II  i?„^ 
Whole  be  a/t^ard,  offered  by  the  Opponent  f  (a)  Oene^l  pr  ncil  ^nd 
Its  apphcafon  to  various  kind,  of  utterances.  (VApplicatirrsepkrate 
.  speeches  or  writings,    (c)  Application  to  answers  in  chancery.  ^ 

I  Most  thb  Whole  of  the  Utterance  be  fiest  offebed  by  the 

Pboponent  ? 

A.  Oral  Utterances. 
§  2097^  (a)  TybU  Preoilon,  <,«.«.,  ^rindpU.  «>d  It.  Applio.tlon  to 
Conrsr^tton^  Ad«i«rion..  OonfMlon..  S W«.  „d  Bund,/  utfZ,.? 
Complete  certainty  as  to  an  utterance's  true  meaning  can  be  rertaJTeTonly 
by  considering  every  word  in  it.  The  change,  omission,  or  addition  of  even 
a  smgle  word  may  radicaUy  alter  the  meaning.  Bu  for  oTutteranis 
such  verbal  precision  need  not  and  cannot  be  required.  It  n^d  notTSr 
te  importance  of  single  words  in  oral  dUcourse  is  compara  iv  Jy  much  1 
than  m  wntm^.;  and  it  cannot  be.  since  memory  dJes  not  retab  prec  e 
words,  except  of  simple  utterances  and  for  a  short  time.    Hen"  verb^rZ 

:ZisrffiSf  "'  ""'''"  ^"  ^~^^«  --^  "''— •  t^e'«^Scf  » 
ttem,  .Ithongh  he  may  recollect  dirtinctly  an  agreement  made  betwlnth^  tl  ♦k^ 

remenil.er  the  very  wor<fa  of  a  eonTOr«Hn„   .1 1„^  witn««  that  he  Kwuines  to 

«  ,(  the  „t„l  ,„ri,  ,p<,|„„  rtU  mffite,  the  wUnees  .laUag  thi.  ,u" 


.1| 
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I  2097         BULKS  OF  COMPLETENESS   (COMPULSORY).      [Chap.  LXXI 

,Unc6  as  best  he  can  from  the  iiupreuion  left  upon  hi,  memory.  He  my 
JwHi.  "undereunding"  or  •< impre«ion -  ..  to  the  net  meaning  of  the 
tordi  heard.  Tide  rule  U  applicable  to  oral  utterances  in  general. -u.- 
3ng  admimo'.f,  '^vefatian.  (whether  a.  forming  contract,  or  merely  a, 
adm Son.),  and  the  Uke.>  It  applie,  aUo  to  an  accused'.  coV«^.'  ""J 
T^Uio  J  utterance, ;  •  yet  it  i.  commonly  «.id  that  prec«  proof  must  t. 
ITZt  defa^aUrry  «ttera»«es.«  -  though  here  the  ruUnp  under  the  pre,- 
Tnt  principle  can  with  difficulty  be  distinguished  from  tho«,  applymg  ihe 
doctrine  of  variance  in  the  law  of  pleading.' 

The  Opinion  rule  is  .onetime,  given  an  improper  effect  in  exclnd,ng  such 
evidence^of  the  "  .ub.tance  "  or  «  effect"  of  utterance..    Suppo.mg  that  the 


1  1 WI.  Helm  r.  C«itl«H.  59  lU.  5.4.  »»•  ("  th» 
witncM  doM  not  preMnd  to  Ki»«  .•'"'•'Jh.  coo- 
Teimtkin  or  »h«  iuhrtance  of  it."  but  isyf  thjt 
C.^fnny  •AmStX^i  hU  liability  on  the  ^^"^ 
held  inidmiteible,  M  en  Interenoe) ;  1879,  Hewitt 
TcVkA,  91  id.  60.;  18M,  Lewis  p.  Brown  41 
Me.  44^  ♦»l  ('•>•  witneii  conld  not  recollect 
the  Ungnnge  of  »  compromii;'>-«greeinent,  bnt 
"nnde^S^"  from  him  thnt  he  wonld  limit  hU 
cUim;  not  exdnded,  but  trwrted  "  tawncln- 
■ire) ;  1901.  Worthington  v.  »VM,  M  Md- *»• 
4.  Art.  S55  (•  witne^'  "  impreiiion  '  ■■  to  the 
ShetMce  of  •  dying  df  l^f-ion^Mt w- «ther 
the  recollection  thnn  the  imprejrioo  of  Ae  wit- 
neM  which  WW  «on«ht;  ...  the  Uw  doei  not 
leanire  th«t  the  verv  word*  be  repewed   ) ;  18'». 

r.  Hitt^Kimball  Co..  IK  id.  882.  67  N.  E  249 
(the  ex»ct  word,  of  >  deceened'e  rtatement,  nd- 
i,lMible  under  8t.  1 898.  c  835, «]' »»*  M»'n^> ' 
1875,  Willa.-d  r.  FnOicli,  31  Mich.  435^876, 
Chamber.  «.  Hill.  34  id.  5«S,  894  (title  to  nenon- 
nltT :  that  the  pUintilTt  inteirtate  'polie  of  it  a. 
th/defendanfi."  rilowed;  though  '  tl»  w''"- 
■hoold  certainly  have  given  tlie  worf.  of  the  inte.- 
tate  if  .he  conld  do  »") :  188.1JB.thr.ck  r  1). 
P  ft  T.  Co.,  50  id.  629, 6.17  (qootod  J.^™) ;  1867, 
Bnchanan  I.  AtkimK,n,39  Mo.  50* ;  l.«5.«o|;n»* 
r.  Bertehimann,  61  id.  126  (•J™'"]"''  ''»' °^ 
little  weight) ;  1836,  Fjtton  r.  Hice.  8  N.  H.  3TO, 

Ua-  1844    BnJey  v.  Braley.  16  id.  432    1864, 
KYnXv  ".  mI..  45  id.>.2,  225  ("he  n»r 
mean  to  state  what  the  partie.  m  fact  or  in  .nb- 
i^ce  Mid  a.  he  undentood  them,  or  merely  to 
Cive  hii  inference,  drawn  from  what  WMWid ;  to 
tb»  former  c«*  the  te.tim.my  woold  by  compe- 
tent") ;  1897.  SUte  V.  Rol»rW«,  l«  N.  C.  151. 
28  8.  E.  59;  1895,  Norton  v.  Vnnmt.WV}.  526. 
32  Atl.  481 ;  1898.  Fertig  c.  State,  100  Wi..  301. 
75  N    W   960  (the  .nbrtance  of  the  relevant 
part..'  .nfflcient).    The  following  distinction  i. 
ioand.  hnt  rests  ultimately  on  the  principle  of 
feading  qnction.  lant',  S  769) :  1897.  Chatfceld  v. 
B«nne1C69  Conn.  511.a7  Atl.  1075  (excluding 
the  qneetioii  whether  to  A.  who  heard  the  de- 
fendant talk  with  B,  the  defendant  said  the  same 
M  to  B  J  "a  witnesi  cannot  thus  be  allowed  to 
testify  in  groes  »  to  the  similarity  of  separate 
Md  distinct  conversations  with  different  persons 
on  the.  same  subject").     Compare  "m'l"  ™>- 
logs  for  proof  of  former  t««imony,  po^,  %  209R 


For  proriBC  the  eobitanee  of  rfj*!*  itchmiioiu, 

"*»  "iMi.'Bdi^r  ..  8Ute,  «8  AU.  107, 127 ;  1  m, 
euu  V.  Donovan,  61  la.  278,  2.1, 16  N.  W  110 
(the  witness  "  coold  not  give  the  hraguage  iiw.f 
bT  defendant,  but  conld  teetify  only  from  the  ira. 
nreaions  received  and  the  ideas  forme<l  troin  the 
SS^Siions";  held  .nfflcient);  877,  .■*t.te  ,-, 
Hnehee.  29  La.  An.  514 ;  1898,  State  r.  Mii,li*.n, 

47  Td.  30, 1.  8o.  566 ;  1896,  State  ».  l>e.r.*l|w, 

48  id.  30  19  So.  280  For  the  rule  as  to  |>iitliris 
in  the r^indtr  oftkt  e«|ft«<«»,  see ,»•/,  5  -mv 

»  1820,  B.  r.  Hunt.  1  State  'fr.  k.  s    .  1,2.i!1 

(seditioo*  meeting;  the  sen«i  of  the  srk-n  ot 

terancet.  though  not  the  exact  words.  allcwMl) 

1891.  R.  V.  Edmonds,  ib.  785,  SaOjcoiiKmrmv  ;  t^ 

sniirtaaee  of  word,  in  a  .poech  allowed  ;  I,.  C.  B 

Kichards-   "  Am  I  not  to  hear  in  court  what  i 

gentleman »y.  of  what  paii.es  bec..a.e  ho  .mm™ 

Sve  the  wori.  1 ");  1843,  H.  v.  O  Coimell,  5  id 

1   196  (note,  of  the  snbrtance  of  portions  of  i 

i^h,  admitted,  thongh  other  portions  ot  tlii 

iMech  were  not  noted  fir  the  witnw.). 

^838,  HarriMn  ».  Bevington, 8  C.  A  I .  .0! 

710  (slander;  a  witnesa  testifteil :  "  I  do  not  n 

member  the  words  at  all,  only  tlie  imprcwio 

made  upon  my  mind ;  it  was  respecting  IIiirn»un 

ttoconVersatlon  wss  with  Mr.L  ;  the  dcfniclai 

lHy^ir-TAbinger.  L.  C  B.:  "  What  n.re.h 

words  1    Thi.  1.  an  action  for  slai.i^cri  yu 

omnot  have  the  impression  ") :  1845,  Tcapie 

Williams,  7    AU.  844,  847  (he  "  canimt  I*  . 

lowed  to  state  the  imprewion  pr<Kln.cl    b, 

"mnrt  .tate  the  language  that  wa.  e..itiU..v^ 

according  to  the  best  of  hi.  recollection     ;  IM 

oiuge^  Pearce.  18  iu.  127.130  ("  while  it 

not  proper  for  a  witness  to  cive  his  ini[.re.i.K 

derived ^m  the  conversation,     yet  he  mi 

"  rive  the  subetance  of  the  conversaiioii  ). 

•  And  for  that  reason  it  is  nselew  to  cxamii 
here  the  mass  A  decisions  inextmiiMy  deain 
with  the  two  principles.  The  following  m; 
«.rve  u  iUunrafion. :  1802,  Mait land  r.  (..i^'l". 
2  EMt  426,  437  (to  prove  wcr.ls  "  U.  t  lo  ill«t 
tliose  jet  forth''  is  not  enough) ;  181  .  Nj^ 
Otis,  8  Mas..  122:  1826,  Fox  r.  VaiiderlnH-k 
Cow.  513,  515  ("  they  must  be  prove,  aui.* 
tially  a.  laid ;  all  the  words  neeS  not  1*  ,^uv, 
but  It  is  enough  to  prove  »on;e  matcrul  i-art 
them  ") ;  182^  Olmstead  ".  Miller.  1  Weud  => 
510  (preceding  case  approved). 
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liTlT'oZll  ?''*"  It  I""""'^  *'"  P""*"  ''°'^'  «»*<>'  the  Opinion  rule 
wou  d  opento  to  prohibit  him  from  condensing  them  into  .  .ummary  .tnte- 
ment  of  their  .ub.Unce  or  effect,  because  by  that  rule  the  data  obJv  d  by 

hi  rrtJ;ri"^V'"'"?  ":'*•  ^  ^»^«>  »»'  •'  they  cnnot  be  laid  before 
the  jury,  then  the  witness'  inferences,  or  net  impressions,  are  by  that  very 

li  imZ.i  '„  ?°r5"«"t'y'  «  »>»  "emory  of  the  precis,  words  fails  S 
n«  TJni     .  *•»"'.  ""t  '"«'«'*"«  »  "ot  forbidden  by  the  Opinion  rule 

It  does  notTt"^"""  '^'  '"P""""'  *'  '"''"''^  '°'^''^»  the  superfluoul 
It  does  not.  in  its  proper  use.  commit  the  absurdity  of  saying  that  even 
when  the  witness  cannot  remember  the  p««ise  words,  he  is  forbidden  from 
giving  -ny  account  at  all  of  what  he  heard.  Nevertheless,  some  Courts  mi" 
^  .  ol7  P""""  ™'®'  '•"^^  "^«°f'««*  that  result  (ante.  §  1969)  • 

§  2098.  8«.e:  Appuctlon  to  I«tl«ony  .t  .  Ponne,  Wi.  A  contro- 
versy  was  once  nfe.  and  came  up  for  settlement  in  almost  every  Court,  over 
the  propriety  of  making  an  exception  to  the  general  rule  in  offering  evi- 
dcnce  of  testimony  at  a  former  trial.  This  may  be  proved  under  certain 
conditions  (ante.  §§  1373. 1401).  and  a  witness  s^ing  merely  fSn^m. 
oiy  18  equally  receivable  with  a  written  report  (ante.  §  1330).  For  the  wit- 
ness.  speaking  from  memory,  then,  is  there  to  be  any  stricter  rule  as  t« 
verbal  preciaion  than  there  is  for  the  proof  of  otner  kinds  of  utterances  ? 
Must  the  former  witness'  very  words  be  reproduced?  If  they  must,  then  a 
specal  exception  to  the  general  rule  here  obtains.  The  propriety  of  inch  an 
exception  has  been  defended  in  the  following  passage: 

1838,  Putnam,  J.,  in  Com.  r.  Richards,  18  Pick.  484  4.38  •  •'  Wa  nmntM  #nii  » «    t 

11  that  the  deoewed  witness  .wore  to.  Hi,  word.  '.  .«  Il^Z  ^^  °f 
p.rt  which  w-„id  .„d  not  ««olleot«l  might  certainly  HmU  anrq^liS^^t'he  mi 

l^L"'"^  7^'v^T  '^"'**'^-  "*«"*  't  »  that  Ver«>n.  who\A  in  hetr^rwho 
«e  faTorsbl,  inohned  to  one  party,  may  recollect  a  partic^ar  expreMion  which Tnfor^S 
to  the.r  wi.h«,  and  wholly  omit  the  word,  of  qualification ;  while  othel  wlboin™^ 
SftL        «•","•  ""  ^'"•"'•^"heword.of  qualificatton  and  foS  or  b^  no 

notice  of  the  particular  expri^ion To  be  worth  anything,  the  whole  of  wh^the 

d.ce»,ed  «id  upon  the  matter  .hould  be  .tated.  And  if'you^t  the  whole,  irtUr^ 
l^^ul  fT".  "^"I  ""^  ■  '™*'  repreaentation  of  the  cofntenance,  manner,  and 
xprewon  of  the  deceased  witne«,  which  either  confirmed  or  denied  the  fa^th  of  the  to^ 
fmony.  ...  It  i.  true  that  thi.  striotnew  will  generaUy  exclude  such  toTmony.- 

But  this  strictness  is  in  fact  neither  necessary  nor  feasible.  The  objections 
)  rec(^nmng  sucu  an  exception  to  the  general  rule  are  forcibly  stated  in 
^6  following  passages,  wluch  are  also  useful  for  their  broad  statements  as  to 

tiie  universality  of  the  principle : 

1843,  HMard,  J.,  in  Warren  y.  Jfiehoh,  6  Mete.  Ma...  261,  268  :  "Such  a  rnl.  !.  i„ 

lfC:i  ^rmtr'^fl"  f  ^  -'--.tHan  for  th;  «,mi  Jon'ofVuch  t^ 
mony,  because  a.  a  matter  of  fact  not  one  person  in  ten  thousand  can  pos.ibly  recollect 

r      .  .  ■omn  mat  Tiew  it  maj  be  a  qiws-    with  testimrnial  qualiflcalious,  oai*.  {  648,  laf. 
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tiM  ttry  *w*  "Md  by  lh«  *»^^  "  "   -   r"?"-  y  ^^  |,k«,  down  by  dW-wnt 

idK,  Uiot  tb«  •«•  r;'^;^^*"  *^J^-„  ^«,M  h,.rinf.  though  b.  U  nMr.ti..g  tl,. 
«p-t  th.  T.ry  word.  «.d  ^J  W^^^'^T;"*.  "^  JJ,^  «U  wh.ro  a  p.r«,u  i, 
Mm*  rrtnU  or  wprwidBi  »h«  ••^,**°^"  .  ^.^^.-j-,  rd  to  tho  deol««tion.  «t  , 
edUd  to  t«U(y  to  word.  .pok.D.  m  Iu  •f^»»*  "J, '^'^ ^?[^J^  ^.|r,d  to  gW.  th. 
p^,  or  of  .  wU«-  with  .  »l.w  o(  eo«t..dk*i»g  ""'^^^^J^^!^^  of  th.t  I.. 
Del  word,  of  th.  p^y  or  th.  jHn^^  but  h.  ««y  ^Ut.  U-  «^  ^^^^  ^^^ 

hM  h««d  «d  i.  '-"W  -  »Jl^^'«;  *^„^^  5.  «u  M  pn-tl-d  up....  iu 
oirat  rwKKi,  thon,  .sirt.  in  th.  PJT"* 'T,l!„  l!?  ,„b.UntUi:*  .ffwJt  the  t..tin.oi,y. 
oth.r  CM-T  It  ta  «id  thM  .  .light  TwUtion  "••J^-^^'^J^.J  r»rUtlo.  in  .1..,^ 
Vr,  po..lMy  it  m.y  i  but  ta  th.r.  "^^ 'J«  "^"t    It^Trgu^l  thiU  th.  dec,^.Hl 

pMtT  WM  und.r  o«th, and  thwrfoi.  tn. »m. '""J*  ^.tlBmlto  with  th. vi.w of  coiitr*. 
&ringwlto.M«w.jo-decl«tion.««d.r^^^^^^^ 

•"'"T  '•j;t.1:l'  S:-  •''•T^ltul^w  wS^pr^^.  •  r...  for  t..e  a. 
oonToying  of  th.  •«».  ia.».  •  •  •  l  • ""  ,        _,»,,_  <„  iha  ttruetur.  of  our  memo 

„i..,o':  of  t-ti«on,  which  '^!^^£^![^JZri^^VlroX  to  «ln.it.  ...,1  U 
riM  will  not  w»rr«t.    It '»  ^f  T"'"^";;  It*  ho««t  «'.»  ^ot  .pproach.' 
th.  Mm.  tim.  op.n.  »  door  for  bnar-to  •"«•' ™      ^^  .  ..  ^her.  th.  former  t.^.ti. 

1M8.  iW.,.  J.,  in  Young  r.  -O^^.^^"  "„'i;' 'LVoautiou.  wd  «,n«!.entiou. 
„„„y  hM  .ny  oomplic.tlo»  or  .^  'l^^^^l^Ll^  from  «.mory,  or  Uom 
witn«.  would  ta.  it  '»"""r"!'.'««*'iJi;,J^™te.o.tring.nt  would b.  likel,  to 
•ny  not-  that  could  poMlbly  ta  »J'«V;?„'^S.rtStt  »n  .«cTr^Ud of  th. erik-nc 
M0our.g.  r-h  Md  »''"«P»»°"J^T"  *°  ""^XWwho  w.r«  con-lous  of  tl.«  «• 
and  ..clud.  th.  -utiou.  «d  gu«rd«l  •^^J"'"' °' X'Jl*  than  the  .ub.Uu.ce." 
tcme  difBculty  of  .uch  a  twk  and  ^"""'"'XMrn  8^831  =  "  The-  would  .-m 

1856,  Bor«/.,.  C.  J.,  in  ^-r^"  II^  "  i"^t!Jtlm^y]  5  •  »«gid  '^ul.  •mounti„B  to 
to  b.  no  wund  r«»on  for  Mbj-ting  it  [former  »*»™°»yj  .  •  te.Umony  .li..«i..g 
S  almo.t  total  .xolu.lon.  which  U  '"W"^Jii"J^^^:^l'ibl.  In  p^utioS 
word,  spoken  or  the  waUmenU  of  a  party  or  »»•' ?•?"""  ■^^_,^  u  not  «quire.l  lo  b. 
torp.rju'^y.th.t-timonyottb.^c.j-duponj^^^^^^ 

ip,Mmu  verbU,  but  allow*!  to  b.  giv«n '»  •«'^**"'7 '  *° '"„ J^5o„, of  a  party.  So  al» 
.?irator,d-laration.made.„^«««.«^tW^^^^^ 

with  t-timony  of  a  verbal  riandw.  or  «« '**^''°" .**'  what  .uflloient  rea».m  caa 
offered  for  purpo-.  of  -"^f^^^l'^^'^^'Tir^'ti^,  of  a  d««a-d  witne».  oa  a 
exist  for  a  departure  from  th.  rule  in  ea-  ol  um  i-wuw"/ 

«orm.r  trial  ?  " 

Keayon ;  •  but  apparently  did  not  long  penui.     in  u«  ^ 

defendMfi  evidence  on  the  former  trial  .-houH 
STm^  for  if  in  one  pnrt  of  hi.  ev.ile.ii-e  he 

pnt  of  it.  it  will  not  be  perjory  ) :  •;  ''•  «\': 
howlin  lb  170  (same;  vet  where  a  matter  conU 
l^lyta  dU  with  on'cro-.x«nln.tion  P^».l 
of  the  whole  cioM^amlnjtion  WM  w*'  f  "^ 
»  1885.  B.  c.  Rowley,  Mood.  Cr.  C.  Ill  (pj 
juir  M  to  a  T«hiclfrae.3<teM :  the  witnew  reciteJ 


1  1685.  Conusb's  Trial.  U  «»»•  St.  Tr.  4M ; 

Sir  John  HawW  <»«»»•■>'•.. '^•♦"  .'hin^ 
John  Fenwick's  TriJ.  IS  id.  6S0;  1754.  C«n- 

ning's  Trial.  19  id.  514.  .^iv.^,^ 

'  1791,  R.  V.  JolUlfe.  4  T.  R.  «84,  «90  (Kenyoo, 

L.  C.  J. ;  a  person  who  "could  not  undertake  to 

K^ve  hi.  woiS,  but  merely  to  ^ear  to  the  effect 

M.  V.  37  (KenyoB,  L.  C  J. ;  "  Uw  "hole  «I  tne 


astt 
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pnyw't  rnllng  lerved  to  niM  the  qoMtion.  which  pmed  along  from  Court 
to  U«rt.  in  th.  ilm  h.1  of  the  1800..  a.  one  of  the  «riou.  contiovereie,  of 
the  der  in  the  Uw  of  evidence.    But  the  better  view  fln.llr  prevailed  every- 

!  ^T  .S"'"'  P"r'P''  *••'*  ^"'^^  P"^*^""  *«  -"t  neoemrr.  and 
that  the  aubetance  or  effect  would  lufflce.  came  to  be  accepted  aa  the  wnnd 
one;  and  the  contrary  rule  now  aurvivea  only  in  the  one  or  two  juri«licUon. 
lK.und  by  early  decMioni.-deci.ion.  which  are  gradually  being  whittled 
.way  M  aa  to  leave  at  leaat  an  endurable  and  not  wholly  impracUcable 


nil  r..J  Ita  iMlinoB*]  tlutt  WM  iMtorU  to  thli 
|B.|B  rjr";  "all  of  tfU  •ridtnc*  of  lh«  pruonar 
ifUiin  to  Ih*  MclUral,  to  the  bM  of  hb  iwol- 
l«ui.B  ;  «)mltt«t,  by  all  th«  Jd<I|m).  Comln. 
'"  "T*^*"'  '''^'  •  Btock.  t  All  N,  B, 
SI2  (the  wotdi  Bwd  b;  tha  foriMr  wiioMi,  i^ 
qairwi  to  b«  prored), 

•  In  tbi  (allo»i»  rilMioiM.  tbcntaaae*  or 
tffiH  t  b  bald  rafflcieiit ;  wi  xlditioiMl  note  b 
bwIp  wh«i«  lonM  form  of  qoiUiflrMion  b  umnI 
or  *liei»  lb*  Prineipb  of  Kotiraty,  ,nd  not 

"'f'V''  Y."*^,  •^"^'•'•w.  !•  <«~lt  with.iinc« 
■iiiler  the  prindpb  of  Entireir  {pmf  |  UOS)  the 
pivwut  raUue  .rften  eenre  ebo  ■■  Mtboritiee: 
Ml.:  IH«,  OUdenleere  v.  Cwawar,  lo  Ala. 
MO.  »M  (yH  hjre  exdoded,  where  tbe  witnea 
had  forgottMi  the  wil»tanre  of  the  cro»axami- 
■ttion);  IM.,  Tharpe  r.  State,  IS  Id.  74»;  ISfM) 
l)avi.  r.  Htal^  17  Ala.  844,  ..7 1  lUO.  Clealaiid 
».  Hub,  I.  Ala.  S4S,  aw;  |M»S.  Thompeoa  ». 
8t»te,  I06id.«7,  l78a6Ui  .,4ri,  1W4,  Viuhan 
r.  State,  it  Ark.  SU,  37.,  M  8.  W.  M5 ;  C,U. : 
I«:a,  I'eople  r.  Mnrphr,  4>  Cat.  187,  USi  IMl. 
{■w  in/iv);  Oa.i  Code  1.99,  I  5I8«,  Or.  C  I 
1001  (loait  rauember  "  tha  rabalaiica  of  tha  en- 
tir.  teatimoar  aa  to  the  partlcalar  matter  abont 
whkh  he  Meliaaa");  I.S|,  Riggint  ».  Brown.  II 
Gi  271,  »7»  (•"  brief  "of  tetiffionr  "aa  M  irkre 
it  admitted);  IU9,  Traramell  v.  HomphiU,  27 
M  iM  417  ("tha  sabetance  of  the  wS«h'-)i 
1879,  l>nrxew  ».  Htate. «3  Ga.  691 ;  IMl,  Atkiiu 
J.  Mate,  6t  Id.  SW,  5M;  188,1,  Mitchell  t.  State. 
71  Ml.  128,  144;  1900.  Denaon  r.  Deoaon,  III  Id. 
JW  .13S.E.680:  111:  IMl, .Mar.hi3irAdaini 
II  Ul.  41  (Iba  "worda  aabataBtiallr  maat  be 
given,  and  not  the  reaolt  of  what  hb  evidence 
proved  ) ;  IIM,  Iglehart  r.  Jemegan,  16  id.  413 
(iinclwided ;  the  mie  that  the  aabatanee  b  inffl- 
c*nt, preferred);  /nd..-  I8«4, Home  t.  WillUma. 

fi ,'  Ly'.i°<'?,P?''>»'"«  Kph«inie».  Mordoc^ 
7  Illaikf.  10,  which  had  been  donbted  In  Ward  » 
??'»•?  ii-  ">«) !  ««M.  Baae  r.  State,  I3<  Id.  184. 
"o,  36  N  K.  114  (all  on  the  putjcnlar  auhW 
wfHi*.) ;  /a. ;  1 841 .  liireroaa  r.  St.  Ament,  8  O. 
Gn-cne  119;  1870,  Woo<b  v.  Gerecke,  28  la.  461 ; 
18.6,  llarnwn  r.  Charlton.  42  id.  57.%  574;  1876, 

L  ,"i  "iV?-*"''-  •"■  "9;  1884, Stater.  Fin; 
»raia,  6.1  d,  171,  19  N.  W.  202;  1881,  Small  v. 

nm'.**  "'■  *"•  "*• '  N.  W.  417 ;  1890,  State 
>-.  O'Brien,  81  id.  88. 90;  46  N.  W.  742  (eabatMce 
inffinTOt;  but  it  ranat  Include  tha  cRMa-exami- 
;..«..);  St  1898,  c  9,  |  I.  Coda  Snppl.  1902,  t 
S45  a  (traoacnpt  of  the  ahorthand  notea  of  a 
coart  reiwrter  mnat  be  certified  to  contain  "the 
whole  of  the  ahorthand  notee  of  the  eTideoce  of 
•Qch  w.inea.,"  "  bat  tbe  partj  offering  tb- 


ahall  not  be  compelled  to  offer  the  wbola  of  awh 
N,  W. 


i™"»^l'Pl."'i  '**••  Coi'nirri.  Cornell.  Vllll^ 
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•02.  93  N,  W.  881  (BiHler  St.  1898.  i,  9.  th^ 
ehorthaad  tranacriiit  mont  contain  the  •'  wliob  of 
tie  evklenre  of  each  witneee  ") ;  Ao», .-  1874. 
Gannon  ».  Steveoa,  13  Kan.  460;  IM4.  Solomon 
JV.f'^-f  '"°--  *•  W.  461,  8  Pac.  730;  AV : 
1^^;..'^'^'*"'  »■  B"*!"*'!.  IT  B,  Monr.  609, 
•23  ("anhelaace  of  aU  that  waa  aworn,"  anS 
cient);  IMl.  Bnah  v.  Cm,  80  Ky,  247;  Mf  , 
1.44,  Knanr  ,,  Fowbr.  39  Me.  326,  3.12;    IM4. 

JJrf..;  1821    Bowla  ».  DNeale,  8  H.  4  /  126 
MI  (nut  the  "legal  effect."   bat  "  what  he  did 
K^nally  prote");  1840,  Qarrot  v.  Johnwn,  II 
U.  *  J.  173.  181  (aaOciant  "to  prore  flK-ta,"  i  #. 
that  the  deoMaed  "in  giring  hb  teatiinonr  de> 
poeed  to  certain  facta  ") ;  1871,  Watern  «.  Witen. 
34  Md.  U9  (hare  exelnded   becanae  tha  croea- 
exarainatloa  waa  omitted) ;  1878.  Black  v.  Wood- 
J"*.. ?»  M- 'M.  110  (not "  tha  precbe  UnRoaire," 
but  "tbe  facto  proved,  and  not  the  mereTnb. 
atwice  of  the  evidence  ")  s  ilau.  (aee  /»/>«); 
««•*.,  1870  Bnnon  r  Hontingtoo,  21  Mich. 
429;   18.3,   tbiiar  v.  Kyle.  27  Id.  454;  Mo.: 
1865,  Jaccard  ».  Anderaoo,  .17  Ma  94;   1867, 
Monia  V.  Hammerle,  40  id.  489, 496  ;  1877,  Slate 
V.  Abb.  64  id.  347,  371    (anhateiice,  but  nut 
raaivly  effect,  receivaUe  ;  good  luatance  of  tha 
node  of  apidying  the  princfpb) ;  1887,  Scovilla 
r  H.  Co..  94  Id.  84  87,  6  8.  W.  644  ("auUtan- 
Mally  tha  aanie."  thungh  not  all  nor  in  the  very 
language,  aofflcea) ;   7f,ir.:    1896,  Twohig   i. 
Uamer.  48  Nebr.  247,  67  N.  W.  152;  JV.  II.: 
IM6.  rihbeta  p.  Flandera,  18  N.  H.  284,  292  (ex. 
eluded,  where  not  reiiting  "the  aabataiireof  tha 
whob  of  hia  teatimony  ") ;  1841,  Young  v.  Deai^ 
bom,  21  id.  372  (the  "auhetance"  b  anfficbut: 
quoted  .«,,ra);\>.  J.:  ,843,  Sloan  v.  Somer^ 
20  N.  J.  L.  66, 67  (teatimony  aa  to  "aubatantially 
what  he  then  atated,"  apparently  held  aufikbnt ; 
but  here  certain  notea  aupplied  the  worda  alao)  1 
N.   Y.  (aee  i./ra) ;  N.  C.:  18.12,  Ballcncer  v. 
Bamea,  3  l)ev.  AW,  464  (the  aubiitaiice  ia  auffl. 
£5'  t"  """  merely  the  effect) ;  18.16,  Ingrain 
».  Watklna.  I  I)ev.  &  B.  442, 444  (where  thf  tea- 
timony  ia  offered  in  chief,  tha  whole  mnat  l« 
given ;  l>nt  where  offered  only  to  allow  a  »elf- 
contradiotion  aa  impeaching,  only  "all  that  tha 
impeached  witneaa  aaid  in  relation  to  the  matter 
'J.  '''"'^''  ""  repugnancy  b  alleged  ")  ;    1848, 
Edwarda  r.  Sullivan.  8  Ired.  302,304  (preceding 
caae  approved) ;  1855,  Jonea  v.  Ward,  3  Jones  t! 
24,  26  (approving  BaUeager  v.  Bamea);  1875, 
^'^^  "•  P*.!7?'' "  ^-  C-  1«4  (the  witneaa  had 
not  bcud  ail  ttutt  lira  other  had  aaid ;  axclaUcd) ; 
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J 


U 


of  Ik*  <inMiil,  iMBirwi  i  "Iki*  b  Ik*  ml.  n 

Sulrad  in  |irovln«  Ik*  wunh  (iiakM  tu  uLumI.  r, 
bal,  Md  M  liKHrtniMii  (•«  frfnr  ;  uid  >uh 
■iMIlalljr  Ik*  MOM  nil*  U  nqaind  '  fur  \Mti<m' 
aimUkm*);  IMI.  WUIkmw  r.  Wiir<l  :r'  i„. 
•M,  87«  (UM  witnwi  (uaM  wit  rwultct  il,. 
dtcwiil'i  ciuaHixiuiilBiilkm,  l>at  thu'-'  Ik 
•koaM  ksT*  ncunaftwl  kiul  H  mltrt-ii  .!■  u.t, 
miMj  in  cklal;  kafcl  (alMrinnl) :  l*M,  li.,»i„, 

r.  Kuwtll,  M  id.  S4S,  M<  (tllm  M»r>li  •'  J >i . 

IM7,  Wkllckcr  r  Mur*/,  n  l>l.  4*0;  ("M.  I  »rl 


r.  Tnpnr, 
5  lUnJ.  a 


',4Aid.  >Mi  \a.i  IMT.CitliHir  l^i'i 
I,  n  (•nuagh  lo  gl«*  "  lb*  mitli.  r  • 


By  many  Courts,  howaver,  a  dUtinction  ia  takan  batween  tha  "raWn/x-^" 
and  tha  "  «/r«<  "  or  "  kfial  affact "  of  tha  tuatimonx  as  heard,  the  (ormur  U  i:i^ 

INO,  BUM  >.  McUhMim,  IM  id.  lOaO^U  H.  R. 
1087  (Ikal  Ik*  (urwM  iMlinHMjr  "  mm  nliitaa- 
ilalljr  tk*  ■mm"  m  Ik*  mmbI,  nclwlad.  !■ 
imp«M.-kia(  a  wiliMM ;  d*laili  nait  k*  ■■•ritad) ; 
UkTltt^  WsKwr*  r.  IHriunr.  17  Ok.  4M.  440 1 
IU4.  HanaoM  v.  SUM,  t  Ok.  M.  816.  8SS 
(qauMd  Mi>r«;  praciiolljr  rapsdiatlng  Bliw  v. 
Vout.  Wrigkl  951);  Pa.  i  IDtS.  Curmlt  r. 
UN**,  10  8.  *  U.  18  (pnttlciUljr  rapBdlMia* 
LijrhMt  V.  Wlk*.  4  id  S«n) ;  1 814,  Wtdi  *. 
Wvtik.  II  id.  14* i  1*84,  Wataim  p.  UtkUr,  ib. 
saf,  348  (b«l  til*  ctom  «)i»mliMWl<Mi  laMl  M  iu- 
cIb  od) ;  I8ift,  Hailb  r.  Luw*.  18  H.  ft  R.  34 ; 
1888,  'kMi  V.  CkMim  17  id.  408,  III;  IU3, 
Muor*  r.  ^'MMTWD,  8  W.  ft  8.  U ;  1845.  Iliml'l  *. 
Cnw(iMni.8  I'a.  81  85,  80;  1881,  l'hil*dt>l|>hia 
ft  R.  R.  Oo.  r  HpMimi,  47  id.  800. 808  Itkoach  • 
witMM  took  oalr  mrb  part  u(  •  cruu  •xamlua* 
ttoo  w  wtt  matarl*!,  it  wm  nrelvcd  »•  MflU'imrt ) ; 
1878.  Brawn  r.  Com ,  78  id.  SsM ;  1*81,  lli>pl«r  r. 
Bunk,  87  i<i.  410.  484  ("  H«  mar  itat*  in  hii  own 
Unga^ge  the  (itcM  u  d*tail*d  br  that  wiincM.  m 
tiff  w*ra  iiBDnMad  oa  hii  miad  at  th*  tim*. 
...  All  that  u  nqnirail  i«  that  Ibc  racoUrctton 
tt  tk*  witnaaa  b*  rcaaonaMjr  rimr  a*  to  the  (act , 
taitilkd  to,  and  how,  it  at  all,  each  teMinMwjr 
wa«  affected  bjr  the  cruH-axamiaation  ")  i  M.  C. ; 
IR88,  Htale  v.  Joaea,  88  H.  C.  101,  188,  7  H.  R. 
IM.  Toaa.  t  18M,  Kendrick  «.  8laU,  10  Hnmpb. 
479,488  jrahaune*  •alBcient, provided  th*  wliol*, 
ioptadlnit  the  eroM-examination,  ie  glTea) ;  1871, 
naatem'  Bank  i>.  Ma*a*y,  8  llebk.  3«0,  387 
(enlMtanc*  on  th*  particular  labject,  mfltcicnt) ; 
1871,  Kinnard  v.  WUImure,  ib.  818,881  (thewit- 
B*«i  could  not  renMmber  what  M.  had  iwom  at 
a  former  trial  wkeie  he  wa«  praaant,  but  waa  lara 
that,  wk^erer  it  waa,  it  waa  th*  nm*  aa  at  aa- 
other  trial ;  ascladed,  aa  hnring  no  real  aMm- 
ory) ;  1878,  Wade  >.  State,  7  Baxt.  80  (tubatanr* 
anAcienl ;  that  different  acconnU  differ  in  d*Uil 
in  iuima(*rial) ;  1888,  Waek*  *.  McNaity,  101 
Tenn.  495, 48  8.  W.  808  (wh<il*  of  fonner  teeti- 
inony,  *o  far  aa  lelaraat,  admiaailtle) ;  Tix.t 
I8M,  Thurmond  r.  Trammell,  18  Tex.  371,381; 
1881,  Park*  r.  Caudle,  58  id.  110;  1883,  Bennett 
*.  8tata,  31  Tex.  Cr.  118,  118,  18  8.  W.  887 
(inbataDce  of  the  particular  lubjact  oolr  ia  >uB- 
cient) ;  U.  S. :  1M8,  U.  8.  r.  V»n,lt*,  5  Cr.  C.  C. 
4S7  (tha  "  tery  worda  "  not  neccMarr) ;  18SI ,  U. 
8.  V.  Macomb,  5  McLean  188,  183,  199  (inb- 
atanca,  incladinc  croea  examination,  aulBcieut; 
practicallT  npnmatinc  tha  prior  rulinn  of  V.  8. 
r.  Wood,  3  Waah.  C.  C.  440,  and  Oannetl  v. 
Adam*.  1  Cr.  C.  C.  551) ;  1878,  Rnch  v.  Rock 
Iilnnil,  37  U.  8. 693  (preciae  wonla  not  iirreMHry  ; 
the  "  main  ud  principal  point* "  lufflcient) ; 
1897,  Chicag.'  St.  P.  M.  ft  O.  R.  Co.  v.  Mjen. 
15  C.  C.  A.  486.  80  Fed.  361  (the  teatimony  had 
ahown  the  place  where  the  plaintiff  waa  itanding 
when  injured,  and  effected  thia  by  reriO'ing  cer- 
tain photograplM ;  the  non-production  of  the  pho- 
tograph* with  th*  utanognphic  report  waa  held 
to  leave  the  tatter  •nbatantially  defective) ;  Vt. 
1846.  State  V.  Hooker,  17  Vt  670  (any  quantity  of 
recolltction  •nfficieot) ;  1849,  Manh  v.  Jonea,  11 
id   378,  380  (th*  anbatanoc  in  th*  vary  word* 


•taatialiy '') ;  Wit.  1 1888,  Jarbmn  v.  Kiui. ,  n 
Wi«.  Ilf,  1.11,  51  N.  W.  88  ("•abalaiiliiill*  ..,r 
rect,"  »n(Biienl) ;  W>»./  1940,  Koley  <■  Mmi, - 
Wyo.  —  ,  71  Par.  681  (the  •uhatanrv  ..f  tlit 
wiwl*  of  what  ralalad  to  th*  (abjet-t  mux  b« 
given). 

In  firlawart  tb*  alrictar  ml*  ha*  bprn  UiJ 
down,  and  would  periiapa  ba  luUuwnl  t.»^il»v: 
1841,  Kinney  v.  llo*ea,S  Harriagt.  .1»;  (  .'^n 
to  hia  very  word*  " ;  bat  oaly  aa  lo  llie  n'li'taul 
portiona). 

In  Ua—aekumili  th*  Mrtet  ml*  wa<  "riKiiiallj 
adopted  and  for  a  lung  time  panevcn-il  Hiih; 
1818,  Melvin  r  Whiting,  7  Wtk.  79.  81,  »»'.« 
(word*  wqnired) ;  IM6,Com.  r.  Hkhar.!.,  Ik  l.j, 
434.  438  ("  ki*  worda  ...  an  to  h*  m  iii.,l  "| ; 
1848,  Warrra  r.  Mchol*,  6  Mete.  1)'>I  |  lh« 
witn***  maat  b*  able  to  *lat*  the  lariKun.'p  in 
which  th*  t**(imony  wa*  given,  luliKiiiutiitll} 
and  In  all  material  piutiettlai*  " ;  dixit  rdi-i 
tha  caaa  of  paijan,  whn*  it  ia  enonitii  lo  )>i  < . 
that  th*  witn**a  ''taetiaid  poaitively  tu  »  rwi 
and  did  not  afterward*  .  .  .  retract  <>r  in'xlify 
that  atatanMHt";  Hubbard,  J.,  diw,  i|u»t«f| 
$»pra) ;  1851,  Gould  v.  Norfolk  Lead  Cu..  g 
Caah.  346;  1860,  Corey  r.  Jon**,  15  (imv  .VM; 
1867,  Wood*  «.  Keyea,  14  AU.  8.16,  2.lfi :  l.al 
paring  proeeM  baa  >ine*  b**n   bexiiii.  w-iMj 

modifying  tb*  ml*!  1879,  Coatigan  r.  I t.  131 

Maaa.854  ("the  laognag*  maai  be  Kiirn  '»ul> 
■taaliallT  and  in  ail  malarial  particnlitra,'  Imt  uui 
nnrraearily  witk  abaoiuta  verbal  identify  "). 

In  Nt»  y»ri  there  haa  been  a  aiiullar  pMcreM 
from  (trictn*«  to  liberalitv;  1806.  .ImkMin  r 
Bailey,  1  John.  17, 10  ("  what  ini'li  wituiiu  h*<l 
formerly  •worn,"  received ;  Livineittuii,  .1.,  ilirt 
becanae  th*  t«*tiD)ony  cannot  be  fUlHileiitl} 
reeoUected);  1816,  Wilbur  v.  Sehleii,  ('.  low 
161,  165  ("th*  worda  of  the  witwiM  inu«t  U 
given,  not  what  i*  »nppot*d  to  be  the  .<ulwtiiiin 
of  hi*  teetlniony  ") ;  1836,  Ciark  v.  Vnne,  11 
Wend.  193,  l95(over-*trictne«8diw;uuntr'iiaiiml 
a  witn***  admitted  "  who  eoold  not  pri'tfinl  u 
give  hi*  preci**  word*,"  but  "  intendwl  to  t»k( 
down  the  word*  "  and  bad  taken  "  vcrv  full  am 
particular  minatea");  1851,  Hnff  r.  lli-nmit,  ( 
N.  Y.  337  (minntea  which  " were  pntt.v  full. 
but  "  he  would  not  *ay  that  they  cuntnincil  iIk 
teatimony  of  8.  accurately,"  excludeil):  I8M 
Martin  p.  Cop^  3  Abb.  App.  C.  181,  I'Ji  (rain 
ntaa  containing  "not  iubatantially  the  mmms 
but  •uhatantially  th*  language  of  the  witneiM, 
rw»iT*d);  1867,  Mcln^r*  r.  B.  Co.,  37  N.  I 
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NMivwl.  the  Utter  rejwt«d.    TIw  dittiuction  M«ms  u  have  originated  in  the 

lU^  A^/<y,  C.  J.,  ia  Jimmmm  ».  Smm,  6  Oh.  St.  M^  SSI :  ••  Tlwr.  k  a  UUllnotlon 

^.    .w^       '  .  "  '"^  *""*•  •'•'^  "'•»  -^  '""««'»  that  h.  had  often  mmh  B 

•r  f,  IbU  b*  wa.  ..jualnWd  with  hi.  hauawriting.  .uU  U.al  ih.  ...m.  .!l«  iua^ij 
iu.tr.»«.t  of  wnilng  ..biblM  »m  W,  .lg,,.t,„e.u.,t  woald  b.  lirluVthr.uUuiL^ 
A'.  t«aUiii«D7,  thoagh  It  might  uot  b.  iu  tba  aiaot  *ord.."  *^     '        •ub.Uao.  o/ 

orb.dden  to  give  the  mere  y  l«g.l  effect  of  the  te.tiu.ony.  a,  illu^t3  Tn 
he    bove  p.««ge._  provided  at  leaat  that  he  can  wnfember  the  furth  " 

deu.1.  from  which  he  drew  '.i.  i„fen,„ce.  But  the  terms  "aubaUnce"  and 
effect  ate  ill  calculated  to  convey  any  tangible  diatinction  to  the  mind  of 
he  w»tneM^«nd  their  uw  tenda  to  degenerate  into  an  unprofiuble  quibble. 

It  would  be  aunple  enough  to  leave  the  application  of  the  principle  Entirely 

m  the  band,  of  the  fnal  judge,  who  will  ^  that  the  wituea.  .iarchea  hi^  " 

memory  for  as  precise  an  account  as  he  can  give.* 

/  '^I'ViftJow  ^-  ^"°"**''  '"  'PP'^'"«  ^^^  P'""Pl«  °'  Entirety  of  ParU 
0«*y  2099),  to  di«:„m.nate  to  thia  extent,  that  when  the  former  testimony 
IS  used  not  u  that  of  an  independent  witness  (ante.  }  1373)  but  merely  u 

""TTil^''^'^'""^^'^  '""'^  ^y  »*"«  """•  ^'*"»  ««>  the  .in" 
Vt'ilc,  S  ]03Z).  or  as  containms  a  party's  adnueion  (u.,te,  §8  1048  107R)  to 

put  m  only  the  part  conUining  the  aelf contradiction «  or  the  admission.' 


M7,  Ml  (mlaatM  coDtainiof  ths  "ralxtaiica  " 
«dinitt»d,  tbuMh  tbejr  had  not  "  tb«  wbol*  Ian- 
KUge  of  tin  witBMt,  nor  tb«  wboU  o(  hk  twti- 
Koaj  "1 ;  1S81,  TrimiMr  r.  TrimoMr,  90  Id.  tTS 

wliK h  B.  tMrilM  aud  th*  Mbjcct  of  mmtiSl  tba 
ttKleim,"  aUowad  to  giv«  ••  the  talMtaDc*  "  of 
Um  cTJdcBc*). 

•  Another  dlMlnetloa,  oeculoDallr  drawn.  It 
MwwD  lh«  •■  nhrtaBC*  of  the  wordi "  aud  th« 
"  nlmtaoc*  of  th*  Imimma  " ;  bat  thia  ii  a  f atila 
OM  ami  coniM  fairijr  withio  th*  defloitiou  of  a 
qiiblile  i  it  la  mm\j  another  war  of  ttUinc  the 
witueM  that  he  maat  give  the  leetiiiiuar  aa  mbtIt 
••  he  can  lo  the  original  wonla.  —  HtiU  another 
dwriininatioo,  UMiking  any  Tlrtoe,  hot  •ometimee 
nci  with,  ii  that  the  lulittanue  toflcei  fur  (oi^ 
ner  teotimunjr.  when  nied  in  eamlraJietioH  ianit, 
1 1033).  bat  not  when  nued  as  ituUpndtnt  Utti- 
■Mv  (,,»te,  }  1373) :  1851,  Ooald  ».  Lead  Co,  9 


«KHi»  ante,  I  1373):  1851  Oonld  »  Loul  Tn  a  .»  .  ™i  • — "  •  "•■' J-'-s"  "»•  luore  lum  nim, 
Ciuh,M8,k47;  I8«7,ii,%  8^kneT^?A£«lS  «n5„.Tif' °  P"""'  *"  "*^  ■""  '"'"'="'«  »•- 
(Ji«i;.Kuiihing  the'SfnK  of  .:cTi*a^to^     «„1r.^«"l^Kr:t"lV '^«  "I"'*  -'"4 


(iliwiritfuuhlng  the  aeking  of  loch  a  qneation 
wrelv  by  way  of  (air  notice  to  the  witneaa 
Wore  proving  the  contradirtion  ;  the  Manacha- 
•etta  rule  nut  raqniring  thii  nnder  the  role  of 
H  IMS,  I0»  aete). 

•  1 878,  Brymi  ».  Hamnton,  N.  Br.,  Stevena 
%.  1880,  p.  619 ;  1871,  Ponnd  r.  State,  43  Ga. 
190;  1891,  Bumett  V.  State,  87  id.  619,  13  S.  £ 


M9j  I89S,  ntate  ».  Sortor,  SI  id.  SSI.  S40    34 
tton  i  ail  that  baari  on  nbject  in  qneotlon,  unf- 

L  N  U-  «?',*•'*'?*  '•  *■"•'"•  **  Mich  "I. 
M  N.  W.  981  (even  for  a  written  report  of  th* 

VTI!?'.^*^'"'*"  I-'Khtfuot  1-.  I'euple,  cited 

Grand  Rapids,  II9  id.  649,  89  N.  W.  683  ;  1909 
McMatter  v.  Kute.  -  Ml«._  ,  34  80.  sS 
(accojeda  M.Umony)i    1836,  Ingram  ».  Wat- 

18*8.  Edwarda  p.  Sullivan,  8  Ir*.i.  3M;  1883 
Round.  V  State,  47  Wla.  48,  U  N.  W.  863 
(defendant!  preliminary  examination);   1896 

of  teatimooy  before  the  coroner). 

l!lmltii")?"""K  *?•"••"?">■.■»  •  '""""trial, 
admitted,  though  the  judge  had  there  told  him 
M  a  certain  point,  "  he  need  not  indicate  hia 
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would  Dfree  with  him,"  and  the  witueu  had 
niraioed ;  thii  circuinftaoce  held  merely  to  h* 
,^^  of  observation  to  make  to  the  Jarr  "1 : 
1901^  Southern  L.  k  T.  Co.  ,.  Benl«>w.'l3l 
N  C.  413,  41  8.  E.  896  (former  teatimony  aa 
admiMlona;  entirety  not  required);  1888. 
Johnwnr.  Power.,  40  Vt.  611,  811  (examinal 
Won  in  chief  of  an  opponent  toffices,  where  th* 


I  2098         RULES  OF  COMPLETENESS  (COMPULSORY).      [Ch^p.  LXXI 
11 »;:  To  r  iXlif  ^Sierent  principle,  later  dealt  with  ^.v. 

Cota^tlon;  ««^«.  Former  T-tlmony.  «d  th.  Uk..  It  has  been  alrcaay 
r77!!n  2095^r  2)  that  the  idea  of  Completeneaa  mvolves,  not 
LtVvel  Sifn  bu\  Entirety  of  Parts  The  second  branch  of  in. 
Sv  therefore  is.  how  far  the  principle  of  Completeness  requires  theoffcn.j 
TZ  TZtinu  of  all  ttu  parts  of  an  oral  utUrance.  as  a  condUum  ofoff.r.., 
ZTofTiC  inquiry  conceives  of  an  utterance  as  composed,  n„t 
Sy  oflnsecuu"e  woL^ut  of  clauses  and  sentences,  forming  co„n..u.d 
Tts  of  a  single  effort  to  express  a  general  thought  havmg  vanou  dela,  b. 
Kunders^  on  all  hands  that  the  opponent  may  in  any  event  afterw.nU 
pn  inlhT^ainder  (post,  §  2103);  but  the  <l"est.on  he«  .s.  wheU.  t 
proponent  must  in  the  first  instance  put  lu  all  the  parts,  or  may  mealy 

"r  tSf  P^l  rhtVriVtrlT:?  judicial  authority.    While  w.K- 

■   Jo^ufi    KeSrthe  a^pLuort  of  thl  principle  of  Entirety  to  wntt.n 

«LZlZ(post  U  2102  ff.)  the Courte  have  almost  ignored  lU  development 

LTpSoCtooll  utterinces.    We  are  relegated  for  information  to. . 

LenerKrit  pervading  their  treatment  of  other  aspects  of  the  pru.np  e 

fndlre  obCed^  depend  upon  an  impUed  rather  than  an  expressed  rule 

SferKeneSndicatbns  are  of  three  sorts.     In  the  first  place,  the  ex.st.na 

S  cTpiousT^ings  allowing  the  opponent  afterwards  to  put  m  the  remau.,le 

o   the  utteSpo»<.  §  2115).  and  the  absence  of  rulmgs  requiring  the  pro 

lent  toTutln  Se  whole  at  first,  indicate  that  there  is  no  general  an, 

LrXrinciple  or  practice  making  the  latter  requirement.    In  the  n« 

;S.tJe"er.'the  language  i-dicially-d  in  applying  the  r^^^^^^^ 

Precision  requiring  the  "  subsUnce  "  to  be  offered  {ante,  §  2097)  su^ests  th 

flS"s:bSce."'hough  not  reproducing  f  P-f  J-^^' ^^^^^^^^^^^^^ 

renresent  the  tenor  of  the  utterance  as  a  whole,  and  not  mere  fragmu.t. 

^T  the  thW  place,  the  single  case  in  which  Entirety  of  Parts  is  ck-ar 

lured   namely,  testimony  at  a  former  trial  (i«/ra   par  4)  appears  t 

Treated    udicially  as  exceptional.     So  far.  then,  as  judicial  indications  h 

tone  it  ma^be  said  that  there  is  no  general  rule  requiring  the  propon.n 

jrin  the'whole  of  an  oral  utterance  (either  the  whole  as  it  was  lu  fa 

witneMWM  nn.ble  to  iiire  the  ««-^»*";";^ 
tion,  ui.lew  the  opponent  h*l  no  opp^Mnity  to 
.how  that  the  cro^examuuaion  qualiflert  the 

ll^ioS.  i.  »«i«bto  for  th,   »m.  purpo« 
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tame,  t  IMS);  the  exdniion  of  the  lattor 
iome  Conru  !•  pwtly  ba^d  on  the  ..K...npe 
"m«  of  the  tertimony  eet  forth  in  ™.l.  a  I. 
"«.  the  p««nt  principle  i»  g^yen  a  .-ru 

effect  in  ««bin«^ihVKr^L,r5''K;.i:;: 

Ar^d  to  a  wltue*  apealiing  from  •  nnrv' 
imU,  H  19».  >»«>)  "<'  whether  «..tli  »  rf p 
L^«.«  at  to  the  tenor  of  tha  tcum. 
{«««.,  I  1S4»). 
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uttered  or  the  whole  of  what  a  specific  witness  heard),  but  that  in  excep- 
tional uutances  some  such  a  requirement  would  be  made.  The  following 
imssages  will  illustrate  both  this  general  te..Uu,cy  and  also  the  absence  of  a 
|K)sitiy6  rulo  i 

1888.  PotmU  Commiuion'i  Proettding*.  1st  I*  it\,  7th  8; ,.  .!  <il  Tlm«.>  n»«     i  t 

charged  with  encouraging  outrage  and  crime,  «„a  uunie.,,uH  g  «eche.  we«  oZJ  I! 
prove  thi.,«pe.t«i  di«.».ion  toolc  pl««.  duri'ng  the  trfal.  -  J C to LTf^f.a^ 

0  u.,„g  the  p.«»g.,  reli«J  upon;  in  the  Attomey-General'.  opening?  the^oHow""^ 
•tatemente  were  made ;  the  AUarn^s-General  •■  I  haw  not  got  the  Thole  of  the  .wLch^* 

of  hw  «^h  ,  Prewdent  i/annen:  "If  you  have  not  got  the  whole  of  them,  it  will  be 
open  to  S.r  Charles  Ru«ell  to  com^ct  you  by  referring  to  such  reports  as  drexisi  but 
what  you  do  use  [,n  your  opening  addres.]  you  wiU  put  in  the  whole  of  it  ["„  evidence 
later]    ;  the  ^«»n.ej^ff««ra/;  "Without  exception,  the  whole  extract  at  ,i™ma„d 

01  every  .pe«=h  I  read  Aall  be  put  iu."  T».en  at  a  later  day.  when  certai'n  I'^cZ  "erJ 
put  m  evidence  by  Sir  H.  Jame.  fmm  conatable.'  notes.  Mr.  iLly  having  claim^l  t^t  *the 
proper  course  IS  to  read  the  entire  speech."  President  //a»„*„  .aid:  "It  isTo  ne^sslry 
for  you  Sir  Henry  U.  read  the  whole  speech,  but  only  those  portion,  on  l,hlZ^"J 

The  only  regular  cour«,  i.  thi,  (and  whatever  it  lead,  to,  U  must  be  followed^  You' 

S.rC.RuMell  can  on  oro».exammat.on  refer  toother  portion,  which  he  may  cons  der 
.nd.  If  necejsary  the  cross-exan.ination  can  be  postponed  until  he  h<^Ta^  an 
opportunity  of  seeing  the  full  speeches."  Shortly  ofterwVrd.,  the  counsel  foTthe  r/m« 
proposed  an  arrangement  by  which  copies  of  all  the  report,  of  .peeche.  were  to  be  Z 
pared  and  underhned  «,d  furnished  to  .11  parUes  for^nvenienV«terence!  whe!.  »^ 
fWy  inquired  :  "Some  of  the  speeches  made  would  cover  two  or  th«»  columnsTf  Lken 

Z^2  Wh  ;^  r  •  ^*"  '^'"''"'^  f'"  "■"  '»'""•'''«»•  -ot*"]  '-to  three  or  four 
sentence.  What  is  the  intention  with  regard  to  them?"  Sir  //.  JaL:  "  We  can  only 
present  the  riiort  report  in  those  cases,  because  that  is  all  we  have  got."  On  a  st.H  later 
oec.s.on,  Mr.  Reui,  the  coun«,l  for  Mr.  O'Brien,  read  passage,  from  his  speeches  owi'g 
.soppo«Uon  to  criminal  methods,  and  was  interrupted  bTthe  Auorne^ine^  T-^Z 
have  omitted  a  paasage  which  precede,  that";  Mr.  ReiJ:  "  I  thought  the  rule  was  that 
what  you  wjshed  toread  should  be  read  sub«K,uently,"  AUorneyZ^at-^lZX 
jagges ting  that  thecon^e  which  has  been  pursued  on  every  other  La«on  by  S  r  Cha£ 
Kus>ell  and  yourself  should  be  pursued  now";  President  Hannen  (to  Mr.  Reid)-  "This 
quesfonaro^i  before  and  there  wa.  great  complaint  on  your  paJt  that  the  A  torney! 
General  did  not  n^  all,  and  then  you  r«ul,  or  Sir  C.  Russell  read  Uiething.  Bu  I  have 
U.d  down  the  rule  that,  unless  you  can  come  to  a  compromi.,,  the  true  rule  is  for  you  t^ 
read  what  you  attach  importance  to  and  for  the  other  side  to  do  the  same." 

In  order  to  ascertain  the  propriety  of  any  exceptions  to  the  rule,  it  may  be 
Dote,l  that  three  general  considerations  affect  here  the  policy  of  requiVinc 
thewlmleof  an  oral  utterance.  In  the  first  place,  oral  utterances  are  not 
marked  off  as  distmct  wholes  in  the  way  that  written  utterances  are.  It  is 
simple  enough  to  see  that  one  letter  or  one  deed  ends  at  the  signatures,  and 
that  the  piece  of  paper  is  an  entirety  by  itself.  So  one  account  in  a  ledger,  or 
the  judicial  record  of  a  single  cause,  plainly  constitutes  a  connected  series  of 
written  utterances  having  an  entirety  and  a  distinct  existence  of  its  own 
But  oral  utterances  can  usually  not  be  given  any  such  separate  unity  of 
character;  nor  can  it  be  told  whether  a  later  utterance  will  concern  the 
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Drior  one :  and  the  pioce«.  of  discovering  in  advance  such  unity  as  may  her^ 

Sthere  «i8t  woL  result,  on  the  whole,  in  innumerable  subtle  dxscrum- 

rations  and  tedious  investigations,  with  rarely  any  profit  to  correspond,     n 

Jheslnd  place,  oral  utterances  (even  assuming  that  some  entirety  ecu  ,1  k 

preSd  of  th;m)are  often  cr  usually  so  deUvered  that  no  one  w,  ue. 

Tuli  tTstifJ  to  the  entire  utterance  on  the  subject  in  jiuesUon.    Thxs  w.ine.s 

rfhave  heard  a  definite  portion,  and  yet  the  speaker  may  have  dehvered 

rquaUfylng  remainder  after  the  departure  or  during  the  xnatte-Uon  o^    . 

par^fcular  hearer.    More  commonly  still,  and  most  important  of  all,   1, 

he«pr  w  11  have  remembered  only  that  portion  in  which  he  was  mteresu.1 

or"  which  he  heard  what  he  wished  to  hear;  the  «--^er  he  h. 

no  effort  to  remember.     If,  then,  any  requirement  of  entirety  existed,   hat 

wVn^  w^uld  perhaps  seldom  be  found  who  could  honestly  aver  ^ha   k 

Cfand  remember^  all  the  parts  of  the  entire  utterance.    In  the  tlur. 

pLce,  the  opponent  himself,  in  many  or  most  instances,  has  it  in  hi.  owr 

We    U>  «^«dy  any  defects  in  the  proponent's  pnK,f  of  parte  of  utternces 

Sbinl^  foriardf  at  his  stage  of  the  proof,  the  remainmg  parts.  ,f  any 

whkTqualify  the  o  hers.    This  consideration,  so  far  as  it  goes,  reduces  to , 

Stum  tS  need  for  any  requirement  that  the  proponent  should  prove  th 

\rhole  in  the  first  instance.  •■,     ^- 

K^lg  in  mind,  then,  the  relative  force  of  these  three  considerations,  a. 
apSg  Lm  to  the  most  common  kinds  of  oral  utterances  which  come 
bfSd  in  litigation,  it  may  be  suggested  that  the  following  rules  woul 
adequately  meet  the  needs  of  proof  in  the  present  respect: 

a  For  a  party's  admissions  and  conversations  involving  admissions,  for 
Jl'  sel/ZrUradi^tion*  at  a  prior  time,  and  for  oral  words  charged j 
^Z^  oidefan^atary,  the  proponent  need  prove  in  the  first  insUn  e  h, 
ZtiZ\y  which  servS  his  purpose;'  and  this  would  "ean  not  only  th^ 
SfwSe  utterance  need  not  be  proved,  but  not  even  all  that  the  w.tue 

^"?2?'For  cantracU  and  other  oral  utterances  having  i^,  t»«°««l;«;;j:8 
effect -notice,,  d^nds,  orders  to  an  agent,  and  the  Uke-.all  luater, 
^^  shol  be  offered  at  once,  subject  to  exceptions  in  the  circumstances 

'^^r^ol  dying  declarations  and  other  oral  utterances  admissible  unj 
exceptions  to  the  Hearsay  rule,  since  the  above  considerations  usuaUy  confl 
in  result,  no  general  rule  can  fairly  be  laid  down.» 

The  rohi«ct  of  proof  of  orti  attermnce*  criilen 
by  note,  or  «  written  report  .worn  to  ,»  m 
\i  confiuwd  with  the  proof  of  »  w"»'"K '«'■ 

.ible  for  iu  own  -Ki/'^JsOPi'S'V"],- 
«  1877,  Flood  V.  Mitchell,  68  N.  Y.  .0-, 
(memoruidum  of  an  orJ  .(peement,  »«iM 
"  two  Mticlee";  not  admitted,  becausf    n 
not  u  •ccarate  itatement  of  the  couvere* 
and  agreement "). 

•For  duSng  deelanUiau,  the  cases  »re 
lected  ame.  I  1448. 


i  IWS,  Sylveeter  ».  SUte,  —  Fta.  — ,  S5 
So  142-  1876,  DavU  v.  Smith.  75  N.  C.  115 
(witne«i  called  by  the  partie.  to  "-»«  •.q»«5 
tion,  aUowe.1  to  itive  what  fnutmenU  he  heard 
of  their  conversation) ;  1888,  State  "•  L»fhorn, 
88  id.  «S4,  6.17 ;  and  caaee  cited  ante,  |  S097, 
note  1,  }  »098.  notee  «,  7.  .    ,     _. 

The  loUowinn  rnlinjn  leqnlre  the  "hole  of 
an  «dmi«ion:  1858,  Brown  ».  Upton.  I »  Ga. 
505,  507 ;  1828,  Quicit  V.  Johnaon.  6  ""rt- "•  !• 
SM.     Oompan  tha  caaea  cit*l   o»<«,  |  W97. 
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r„ri.trsf*t':z;r  f^sr' "  -s  -' -"'  ^- ""» • 

statement.     A,  1  T^  .     i  ^       *  §  ®^^^  "  "^"""^  *  «l«tinct  connected 

stotement    As  a  practical  compromise,  then,  the  rule  might  well  be  that 

ouTr^aSrVh''  ™^^"'«^.P?'^  «^  «"  that  he  hefrd;  but  n^mo^ 
should  be  required.      The  precise  judicial  rule,  however,  is  not  entirely 

(a)  In  the  first  place,  it  is  generally  conceded  that  the  whole  of  tha 
utterance  is  not  required  if  it  was  nof  hpo«i  k,.*      /  \  ° 

and  is  remembered  ^"^' ''"'  "^^^  '"  '^'^^  «*  «'«*  *««^'« 

(J)  In  the  next  place,  the  circumstance  that  there  werfi  at  n^nfh.,  ,■ 
.,a.a...«..«.o.  touching  the  same  n.y.y.Ty>TZZ:^::^:J^:: 
does  not  exclude  the  one  utterance  offered  »  connected. 

heard  -  tha  precise  rule  of  law  is  obscure.    It  is  commonly  said  tkat  the 

1870  People  V.  Gelabert,  39  Cal.  663  ("  The  «1. 
leged  confession  wag  nartlv  in  Spaniah  and 
partly  in  broken  Englisii,  and  tlie  wiW,  stated 
that  he  did  not  nnaerstand  aU  that  the  prisoner 
Mid  ID  hpanish";  excluded);  J87.t,  State  v 
Gilcrease,  26  U.  An.  622  (no  premient  cited). ' 
f— T  "*  .  ,,*°  exception  where  the  nt- 
terance  was  pali«bly  incomplete  with  reference 
to  the  accused's  intended  utterance.  -  as  where 
•u  external  interruption  cuts  off  his  state- 
meiit  before  he  has  voluntarily  stoppe<l :   1865 

.^:  'T  li^'*"''  '»  4<»-  M2  (slaT,  confei: 
aion,  stopped  at  a  certain  point  by  hi«  master's 
command  excluded  entireTy).  Compu^Th. 
".  ^o-'^'V"'  ''>'"?  declarations,  anie.  §  1448 
laoo  r  •  ^Tu  "•  ''''•'''?er.  110  Mas,.  101; 
1899,  Com.  tt.  Chance,  174  id.  245,  54  N.  E.  551 
(certain  conrenations  of  defendant,  held  not 
connected):  1847,  Sute  c.  Cowan.  7  Ired.  239^ 
242  (the  witness  had  overheard  a  conversation 
between  two  prwoners  in  jail,  but  not  the  con- 
veraation  that  they  had  at  other  times:  held 
sufficient  to  state  all  that  was  said  by  them  oo 
the  one  occasion,  and,  tmhlt,  merely  on  the  one 
•n^ect  in  controversy);  1856,  State  v.  GoMwtt. 
»,«'«h  I-  «7;  1854,  Jones  i,.  State,  13^ 
loo,  177. 


♦  The  rases  to  this  effect  have  been  for  con- 

I!^™,^.f '*'*!■  """•  *  ^^-  "  '"  "lifflcnlt  to 
«e|»r»te  the  rtUings  upon  that  topic  and  this 

J2IM.  '^"''"  '*'"'*'  "'■  */«»"""".  »ee  pirt, 

189,52  Pac.477  (murder;  substance  of  threaU 
*»^h  only  a  part  of  the  whole  conversation," 
Sr'To'jij?."  »8",  Westmoreland  r.  S 
M,9»,  U  S.  K.  814;  la.:  1855,  Mavs  v.  Deaver 

L't  '•  T  r  ''^'i  '■•  *''  "'>'  ho"  "^  «' nid 
goto  the  effect  of  the  testimony,  and  not  to  ita 
Jdm.».bility");  1863,  State  r' Elliott,  15  d 
'2,  '4  (con%;er»ation  overheard  in  jaU;  the  oart 
heard  may  be  received) ;  1880,  sC  I  t/^. 

S  1™^'."'/"*=  '  ".•  ^-  •««  <»  ""-"  to 
ijr    1   "  ■  '"""8"  •»"«"«(?«.  who  under- 

l^mi  T.'^'VT^'  "  ''""«•"  «<in.itted)^ 
jf.:  1895,  State  r,  Vallerv.  47  La  An   lau  iii 

^I^sinLlV^i  "•  n»"H  «tr"-9M.'j2 

»o,4  5  (part  of  an  altercation  between  decei^d 
and  defendant,  race  ved);    1900  State  iTsnill 

nr«i/h  Is^'T.rVbe^JVen^S;  .'v? 
■WMity  ) ,  1856,  State  r.  (}oMett,  9  Rich  L. 
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uhoh  of  04  eonfeuion  mua  U  taken  togetfur;  but  thi.  olmously  leave, 
Zeltled  whetiler  it  is  meant  that  the  pnmecuUon  murt  put  it  all  n  at 
n  rmeiely  that  the  accused  may  call  for  or  offer  the  remaxnder  ipou. 
8  2115).  on  cLa-examination  or  otherwise.  -  two  very  different  meanings 
in  practical  effect.  The  following  cUssical  passages  illustrate  the  usual 
obscure  tenor  of  judicial  utterances  on  this  point: 

1696  R  T  Pain*.  6  Mod.  168;  .editibu.  Ubel !  the  drfandwit  lu«i  ooflfaMed  "  that  h. 
Jte  L  U^l  bTt  that  h.  did  n.ith«  compc  or  puWUh  it,  but  only  deUrewd  ,t.  .n.  .ad 
wrote  the  Ubel.  du.  luav  n«  ^  Ai  tothe  first  point,  [whether  he  wai  the  anthoi 

of  ""'l-^M*!*  .  to  B.  ,  P^^^^^  •  J^  j^t  h,  ^  thi  compear  of  it.  or  that  he 
::JtrU 'l^  by  htoi^^«S:^irbefo«  th.  m.yor.  Now  if  .»ch  confe«ion  .hallb. 
wrote  It.  oai  oy  mm  uwu  i„.tioe  and  reaaon,  and  so  allowed  in  .he  civil 

^'\ZttZu^:::^oi2J^  e'v'dS  -  :rei;n.  :g.iB.t  «»,  and  then  the« 
Si'  St  pr^i  o?  :"!£!  and  edition,  publication  of  thU  paper,  for  he  conf e,«c 

'^Vl^ZStl^Se:;'ot  th.  Crown.  II.  c.  46,  S  40  =  "It  -- »  «^Wi.h« 
rail  ti^t,  wie'ter  a  man'.  confe«ion  U  mad.  oae  of  ag«urt  him.  it  muat  aU  be  take, 

*°*r^r  wiTj'^'^  V.  Power,,  40  Vt.  611. 612  =  "  The  object  of  the  party  «,,„, 

u^  '  1      t^n.  ™  adn^JriL  a»in.t  the  party  who  made  tbem  U  only  to  aw^rtam  th. 

anch  declaration,  or  ~*?°'">°"» J^"*  "   Ci^j,,  ^^ole  is  received  and  considered,  th 

which  he  conceded  against  ^^^T"' 'J^^^  Hv  dLl  a^^^^      him  cannot  be  a«=ertained 

ai  on'timeThaU  be  taken  together-,  but  the  jury  are  at  Uberty  to  b.U.T.  a  portion  a. 

diabelieve  the  other,  a.  th.y  ar.  all  .ndenc."  » 

»  In  an  occasional  decision  a  rule  is  sometimes 
Wforced  that  the  whole  most  be  P~«n*«»  »" 
the  arst  im-taoce ;  but  it  c«inot  be  said  that  this 
L  in  generri  the  implied  meaning.  It  is  only 
SossiBle  to  note  this  universally  acMPjfd.  hat 
inclusive  phrase,  that  "  the  wUe  of  the  oon- 
fsssionmust  be  taken  together":  f'>9'}»"' 
B«  Jones,  2  C.  *  P.  629  (the  defendant  had 
" nfeiedVhat  she  cut  the  chUJs  thrort  but  hjd 
also  said  that  it  was  stillborn  ;  Bosanquet.  Sei^t  : 
"  There  is  no  doubt  that  if  a  prosecutor  uses  the 
declaration  of  a  prisoner,  he  must  Uke  the  whole 
of  it  together,  and  c«.not  seU«toue  jMt  and 
leave  aSother");  1849.  U.  v.  HigginsJ  id.  60S 
^„y;  the  prisooer's  stMement  before  the 
Uiiistnte  •'  wi  read  as  evidence  on  the  part 

TSe^ution",  in  i' h'-W^-f.^oKISl* 
were  "lionestly  bought  and  paid  for  ;.P«««. 
J  .  "If  the  prosecutor  makes  the  prisoners 
diilaration  evidence,  it  then  becomes  evidence 
for  the  prisoner,  as  weU  as  against  him;  but 
stiU,  like  aU  evidence  given  in  any  case,  it  is  tor 
,ou  tosav  whether  you  really  believe  it  ') ;  IMO, 
k  V.  Steptoe,  4  id.  397  (oral  statement;  Park, 
J  "You  are  to  take  what  he  says  altogether; 
Ton  are  not  bound  to  take  the  exculpatory  part 
is  true,  merely  because  it  is  given  'u '"dence  ) ! 
Ala  :  18*5,  Wilson  r.  Calvert,  8  id.  757 :  1854, 
Eskridge  V.  State.  45  id.  3S  ;  1855,  Chambers  » 
Suite,  26  id.  59.  63  ;  1858,  Corbett  •••  S«  f.;" 
id  329  341  ;  1872,  Parke  r.  State,  48  i.l.  266, 
268  1873  Bunis  v.  SUte,  49  id,  370. 374  ;  1875, 
11^'ni"  sLi,  52  id.  335 ,  1893,  Webb  r^ 
too  id  47.  51,  U  So.  865;  Ark.:  1883,  *mler 
J^te^;42  Ark.  72;  1901,  Williams  ..  State. 


69  id.  699, 65  8.  W.  109 ;  Col. :  1853,  People 
Nairs,  3  Cal.  106 ;  1870,  People  v.  Gelabert,  S 
id.  663 ;  1875,  People  v.  Keith,  50  id  1.1"  ;  Ga 
1857,  Long  v.  State,  22  Ga.  40, 42 ;  1896,  Mve 
"stated  97  id.  76,  25  8.  E.  252;  III.:  167 
Comfort  V.  People.  54  HI.  404,  406:  h. :  189 
Sti^  V.  Novak.  109  U.  717, 79  N.  W  465 ;  Ay 
1873.  Berry  v.  Com.,  10  Bash  17  :  Jl/a»a.  .-189 
Gim.  V.  Cimpbell,  155  Mass.  537,  30  N.  E.  7: 
1892,  Com.  r.  Trefethen,  157  id.  180,  197,  ; 
N  E  961 ;  1893,  Com.  e.  Russell,  160  id.  8, 1 
35  N.  E.  84 :  Jtfiss. :  1849,  Coon  v.  St*"". '3  *;' 
It  M.  249  ;  1850,  McCann  v.  State,  ib.  498 ;  .t/i 
1838.  Bower  c.  State,  6  Mo.  382 ;  1874,  State 
cSlsle,  57  id.  106;  N.  C:  1870,  State 
Worthington,  64  N.  C.  594,595;  Tenn.:  8! 
Tipton  fstkte.  Peck  307,  314:  r«  ;  8 
Conner  f.  State,  34  Tex.  659,  661  ;W:  18, 
State  V.  Mahon.  32  Vt  244  ;  Va. :  1838,  Browi 
Case,  9  Leigh  633;  Wii.:  1869,  GriswoU 
State,  24  WU.  148. 

Supposing  all  to  be  required,  it  may  of  coui 
be  supplied  by  combining  the  testimony  of  ( 
mmonwilMua:  1874,  People  r.  Ah  We* 
CaL  236  (here  the  deceased's  remark  in  hngl 
was  reported  by  one,  and  the  defendant » smi 
in  Chinew  liy  another  person) ;  1875,  People 
Keith,  50  i.l.  137, 139,  . 

In  manv  of  these  mlings,  it  is  a  favoi 
cautionary 'addition  that  the  exculpat.>rv  p 
used  not  be  belimd ;  the  opinion  in  I.ptoD 
State,  Tenn  ,  ••r;)m,  perhaps  best  phraKes  tt 
it  is  never  denied,  and  citations  in  <l«tail 
nnnecessary.  But  obviously  it  is  a  'ni*rfl» 
statement.    No  witness  «e«<f  be  believed  (a 
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t^^LL^"''^^'  ^°^'^"'  **"'  ''''«"  *«  '=°»'e«"on  i.  presented  ia 

!«fend  to  b.  oiitIS'        *■  "  °'  '"''  I*"""  '"»  'y  »"t  judge, 

B.  Documents 

oYrrj^  pan  or  u  is  in  fact  produced  in  the  documeut  itself    ^'of  r  .^ 

tiinonr,  bat  merely  u  qualiffine  the  effw^t^     «  m   ■«  *  f ):, """P*™  B-  f.  Walkley  (18331 

RobinwD   M  id.  616,  87  So.  IM;  isof  sTato 
V.  Sims,  106  Lb.  453.  31  So  7i  .1110^  n 
Bishop    .65  M«.   ,48    4^  N  'e^'^o^Ts,?- 
1881,  State  i>.  Worlinian,  15  8.  0  540  545    if>«i' 

Baa.  163  U.  8.  662.  16  Sup.  II92-  IMSSto.i 
V.  Cram,  67  Vt.  650.  32  Atr502  •  1896  S,..? 
Fonrnier.  68  id  262.  35  Atl  °?78  The  «^t:: 
ment  need  m  theory  be  only  in  the  nature  'f  at 
adn„«,on  («»/«,  §  ,048) ;  yet  practicaUy  when 
it  involves  others,  it  ought  to  he  a  k.«1\U!^? 
.ion  (am.,  §  821, :   1897fsu^  ^G,^„"^4?5'^ 

becinl.  it  J    •  ""*"  **"  "'"''*  ''■•  excluded, 
oecanse  it  was  in   no  Knse  a  confession   hnt 

feSt)'  """""f  °'  •''-n.e  onTh.  X'r  de? 

•    The  principle  upon  which  the  confession  can 

^«^nt:'l'^7llf!^^""{'^  "'-  ^^  «="»«" 


__.  —  ._„„^  „  4uaiiiyina'  cne  enect  ol 
the  <;o..fe«.ing  portions  j  this  I,  more  fnlly  U- 
iidered  «t  large.  po«,  J  21,3.  There  is  butane 
instance  in  wEich  the  tribunal  mux  accept  the 
qual,fy.n|r  ponion.  of  ,  .utement  anTrivl 
.(r«t  to  them  M  true,  and  that  is  a  pleading  not 

S"-;;:!!?;..'*"""  "■"  <*''•'  part?  hS  tl."™ 

^n.,tted  the  statement.  In  the  pleiding  to  U 
tnie;  this  principle  is  iUustnrted  /»,/.  8  fiM  ta 

cen  la  to  be  taken  as  tme. 

80  865  (entire  coiifewion  need  not  be  offered 

^.  «'SSr".S"">-  ^^^  •'*"  *^  »»««  ci^d 
<^.  f  2098,  note.  4.  6,  7.  dealing  with  a  defeud- 
Mt  •  examination  before  the  ma|i,trate. 

ror  the  mle  of  preference  that  the  mans- 
T\m  "'^  """  '^  '««""««»'  •"  «2J^ 
,  ' '8'">.  5?»«  by  »he  neportere.  4  C.  *  P.  32s 

LIl'.T'*'™  ■•"  •*«"•  invading confe«  on, 
tooniit  the  name,  of  other  aocusef  part  «  and 

ttirt  penwn.'  etc.,  where  more  than  one  other 
r»  H-  "f  °«?««';   and  «.me  jnd«M  have 
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I  2102  RULES  OF  COMPLETENESS  (COMPULSORY).      [Chap.  LXXl 

quibble,  or  a  skirmish  for  .  Uctical  position,  involving  the  rule  against  ini- 
Stag  one's  own  witness  (anU,  §  909).  But  in  a  given  case  th»  may  no, 
Co  ^5d  the  question  must  be  answered  on  principle.  Unfortunately.  n< 
^neUy  a«!lpted  rule  «»ems  to  have  been  established,  as  the  following  pas 

sages  illustrate :  .  ^   ,    ., 

_       .    o.  •  ,  n«  o—  at  Tr  inso-  Mr  Oiimw,  for  the  defence:  "  I  desire  tli« 

.K  "''i\fTLm:Z  ^^o«]  .piT^f  Mr'^Sa.l  may  be  re«i.  a  part  only  c 
the  whole  of  the  Lallepa  i^iimomj   |»~    _  . ..       -     ^^    pro»eoutiou  :  "You  may  rea 

which  i-  included  i:.  the  «»f  «'™«»  '  f''  f '  ^"i';  ,  may ;  b"'  '  «"»>««"-  '  ''^^  »  "«" 
it  a.  part  of  your  endenoe";  Mr.  Gun,., .      I  know  1  my.  ^^^^^^^^         _ 

*"  Ttiirer^P^nyhlrSt  tl^t  tTpoVf.  whTSTing  read  at  that  ti.e";  M, 
E;. '!  "  nhlTk  ^oul.:  Mr.  G-r«,]  muTt  ««1  it  M  a  part  of  your  evidence,  ,f  yo 
wishtohav^  it  read."  *«  o  Mo   &  Rob.  40:  "It  seems  reaaonali 

1875.  r./lon  r.  &«»«•,  N.Y.,  Abbott*  ^Ti^  , Vt  «„  bitten  by  vou  and  publi.he,! 

"  """^  t'^'^"\''Z'^r:;  Mr.'"strJ.V ;  «  U  U  an  artfcie  entitle'd,  •  Mr.  T 
your  newspaper?       A.     ""»•  "\,  '         p^^.,on-  "If  we  have  the  sermon,  let  us  ha 
ton's  Rejoinder  to  Mr.  Greeley  '  ;  Mr.  f"''*;^"-      "7"  ^^,^  ,„  answering  letter 
the  text";  Mr.  Beach:  "I  think  >' '' ^Vd'^'^XU^Hudge  iV.««on.*"^ 
read,  the  letter  to  which  '' T"  ||  «P^  *°t.,  J  H^^^^^^^^^  ^ 

the  rule.     Perhaps  if  counsel  will  look  at  it  they  can  ]     g« 

It  u  a  reply,  it  they  see  m.     i  ney  ca  liberty  to  read  a  part 

occasion  to  say  that  where  one  party  puU  »  P'P^J^^^JJ^^^'^^^^  portion  o 

it.    But  it  was  deemed  all  put  m^y^.*-.«d*^^^^^ 

they  thought  proper " ;  Mr.  FuUerton .      i»«  °^      ^     .  ^^  obliged  to  rea. 

..  How  does  it  fail  to  P-~"*  XtTe  are  o^C  t^^^^^^^^^^^  "'»"='<'  ^  ««'  *' 

all  ?  ...  I  do  not  understand  that  we  »"  °°"8~  ,.  ^  j  ^^  i^  jeemrd  put 
point  which  is  importa^t^u.-'.  Judge  ^  J--^.,,^':..^^:^  you  read  such  pi. 
;o^C:'thi„k  fr;:'r:andXmr;;r.l.  attention  to  otherpart..    1 1..., 

will  answer." 

It  would  seem  that  the  general  tendency  is  to  require  the  whole  oU^i. 

document  to  be  put  in  and  treated  aa  the  evidence  of  the  P«ty  ^es  n. 

oSrTpart  only  even  though  the  actual  reading  be  postponed.    But  the  > 

Zl  are  not  harmonious.  L  always  definite.^    The  matter  should  be 

entirely  to  the  discretion  of  the  trial  Court 

1  ,862.  Milne  ..  L«sl.r.  7  H.  *  N.  786.  795  of  »  l',*^' S^a^iJS:' i,ii^y'.:S  1^^ 

(whole  of',  letter  mj„t  be  read) ,  1869  Span.ge  ;°  ^^'^'"^^.^'^fgSnUngloit ..  ^runer.  17 

r.  DelUnger.SS  Cal.  279.S83  ("t^ey  *«"*"-  IJfr?^  r.  772  (letters  .bowing  a  te*ti 

titled  o..  demand  to  a  r««i.nK  »«  ♦^•<' «"•'-  °«  '"lings ;  the  whole  not  required  to  be  n 

portions  thereof  immediatety   and   hefwe  the  !"""^'ri' h,  „.  Bragg.  37  fi.  C.  A.  574, 96 

KTter^entjou    of    other    evidence    :    ••«".    »^<.  ||9»',^i'«?,„,„.  Xs-ion  of  geuaine,,™ 

ir«r;.^^tWGi':™'^n'^t"ni^^^iiuv^       »*, «??-"« -«.! 


1 

II  2094-8128]        DOCUMEJTT  PRODUCED ;  DEPOSITION.  |  2103 

I  2103.   ••■»•:  DtposlUoiw  and  Pomwr  •••Mman.      /is   a  j 
resenu  the  answen.  to  the  direct  exZn^^rrfM^^        '^"^"  "P" 
Since  the  p^ponent  of  a  wU^  S^nT^rrirr™^^^^^^^^^^ 
T"  *^  'it ''"'''  examination,  and  the  op^nent  mTy  or  may  no"  c We  to" 

tTthi-ror:'^^  re'„^trri'  w-id  sef ?t  x^ 

tion^ly-Wvin^toC^^^^^^^^^ 

FT      ^\""^'  '"'°  -  '^'  ""^  "»  »e«d  be  re-d  -  should  also  ^btat 
for  the  «o«-/«fer  w«hing  to  use  a  deposition  which  the  taker  haTfaikd  to 

3;drls  s"t.Tthe'""'r'^""^  '^'"'''^'    ^'^^  the  deposi  It^ 
caed)  consists  of  the  opponent',  answer,  to  interrogatorie,  in  the  nature  of  a 

titm:;j'  ^'^  """'^  "'  '"'^«"  ^  :'''--'y  »  ^^^^  contrXgon: 


iD.p«:t  tha  letter  to  flod  ezplaiwtioiia  in  other 
part*  of  II). 

For  the  general  right  to  in,p,cl  a  document 
Ufun  erou-examimtUm  begun,  see  tmle,  t  igsg 

For  the  tm,  of  putting  in  •  contradictory 
iKHment  in  impeachment  and  the  time  of  re-ei- 
amniM,  upon  it  far  expianation;  Me  ante,  «  1261 

»  Artord:  1897,  Bnuiel  v.Maaii,  lUAIa.68 
M  So  568;  1903.  Reed  •-.  Ini  Co.,  117  OH  16 
«  h.  h.  433,  ermhie  (remainder  of  .inawere  to 
mterruRatories  may  be  put  io  by  the  opponent 

>.  \V  308  (part  may  be  read,  enbject  to  trial 
Conrt  .  order  to  read  all  at  the  mme  time) ;  1841 
.^t""  l.l?? '•  '"■-.C"-.  8  Wh.  327,  330  (all  of 
the  direct  examination  must  be  read)  •  1899 
Thomaa  «.  Miller,  l&l  Pa.  482,  486.  SS  Atl.  127 
jBn>*'<>'P«rtyiowndepo»ition).  Contra .- 1838 
Tcmperley  v.  Scott.  5  C.  4  P.  341  (proponent  of  a 
depo.itK>n  reqnired  to  rend  the  cro«rexiuuiiia. 
tioii  after  the  direct  examination  ;  Tindal  C  J.  • 
'If  ilie  witnew  was  here,  the  croeMxami'nation 
wodd  immwJiately  follow  on  the  examination 
in  chief ;  and  I  do  not  aee  any  reason  why  they 
.hoold  be  eeptaued  when  the  examination  is  in 


«««xamination  Immediately  after  the  taker 
B«s  read  the  direct  examinat  on,  as  ruled  in 
J  emperley  v.  Seott,  .u,.„,  is  merely  a  ^i^tioS 
of  tl^e  tim,  and  order  of  evidence  (oii«,,  t  iSM) 
oW.W?°™l  f '•••/'/'»''"•'  In  »uch  c^  is  nit 
riZl  p«  in  the  cro«H,x.mination  unless  he 
EI^^"'^- '"""''»"  ""e  "xnl'l  be  obliired 

V  w  ^?o  yi  Orensstem,  42  Minn.  386,  44 
H  1,  llfcr"""*  •  J*"  °»'^' '  "=»■"»»" 
Hut  the  direct  examiner  may,  on  the  oresant 
principle,  put  in  the  croes-answin  to  a  de^^ 
If  the  cros»«xaminer  does  not  do  so;  1849  WU- 
liams  V.  Kelsey,  6  Ga.  365,  375.  •""*•"" 
1885,  Citizens'  Bank  v   Rhnbuwl    hi  t. 

dep«.it,on  taken  but  not  used  by  tfie  opponent 
must  read  aU  that  coveia  "any  given  sStject" 
but  uee.1  read  no  more)  j  1899,  l^atson  „.  St.  P. 
C.  R.  Co.,  76  Minn.  358,  79  N.  W.  308;  1883 
Pr/*i!?*  ';-,"*y"- "  Nebr.  190.  15  V   W.  261 

S^-?I!i  ■j:?.McAr,ne..  BuiU'45'g.'     ^  /^^I  9^.  V"'^*"^,^^  *i:i,^•^^^ 

^w"2'«'"?;',^^;r'U  •«♦*•  t^««fhoun;H,^ 

f8Mo*3%:*;29:'"'-  ^'-'"•••"'"■'■st-rgsr: 

».£?'  !lf"  "■'  "'"  crosfrexaminer  put  in 
merely  the  crote-anewen,  without  the  related 

m^  !°T"u'  <^"  "«'  P"""'  P"""ple,  he 
may  not ;  for  the  cn».auswers.  like  biU  and  an- 

ITfh  i°/J?*"?''  <'^'  5  »'"),  are  connected 
with  the  direct  questions.  Bnt  the  same  conse- 
quence follows  also  under  the  rule  for  order  of 
ei^iaa/ioa  (ante,  f  1893),  and  the  anthorities  are 
there  examined. 

If  however  the  crosa-examiner  does  put  in 
the  whole  he  is  not  prevented  fro^i  doing  so  bv 
tne  fact  that  he  did  not  tat.  the  depositio^uTfor 
(a«"R)""'  ""  '  deposition  once  tiken 

Whether  former  testiraonr  reported  in  writ- 

,     i«»  need  be  proved  by  the  writing  at  aU  is  ex- 

.  Whether  the  pr^nen.  .houM  r.^1  th.     7^„->rp;::'r„triK'M.„.,.  .^ 


—  .w^.  ..,..,  i9i«,  mcAiTiie  r.  ouilock,  45  Ga. 
??:? '  ]«;».  Kilbonme  v.  Jennings.  40  la.  473, 
4,4  (codefendant  Arm  reading  a  deposition  of  a 
psnner,  obliged  to  read  the  whole,  so  far  as  ner- 
jnent) ;  1899,  WalUey  v.  Clark,  107  id.  45K78 
N.  W.  ,0  (must  read  all  material  parts) :  1875, 
Grant  c.  Pendery,  15  Kan.  23S,  243  (cross! 
eiamination  also  must  be  read);  1868,  UgWoot 
».  People,  16  Mich.  507,  511,  616  (the  whole 
must  be  read,  whether  used  ai  independent  evi- 
deure  or  as  containing  inconsistent  stateinento 

«"'i"?a»'",'S??^''> '  '*'*•  Hamilton  v.  People, 
» Id.  I9S,  198  (preceding  case  approved) ;  185? 
HUl  B.  Sturgeon,  28  Mo.  383,  329;  1883  Con- 
verse r.  Mever,  14  Nebr.  190,  15  N.  W.  S4a  Not 
wtf'J^^'"™"'*"'-  G"nd  Lodge.  119 
la  519,  93  N.W.  508.  But  of  course  the  whole 
of  wr*  awiwr  must  in  any  case  be  read  and  not 
lie  taken  by  sentences  or  fragments :  1842,  Per- 
kmn  r.  Adams.  5  Mete  44,  48;  compare  $  2121, 


iSIOS  RULES  OP  COM?LirrENESS  (COMPULSOBT).     [Ciuf.  LXXI 

(2)  When  t4Uim<my  at  nfvrmn  trial  U  offewd  in  the  ehape  of  a  written 
yerbaUm  report,  and  is  not  proved  by  oral  tettimony  reetmg  on  recollection 
the  analogy  o(  a  depoaition  would  leem  to  apply,  ao  that  the  offeror  need  not 
read  anymore  tharhe  consider,  material,  the  opponent  having  it  conven- 
iently  in  hi.  power  to  uk  the  remainder  afterward..*  Yet  the  general  rnU 
applid  for  ond  ut  ntnce..  namely,  that  all  the  parU  muat  be  given.  ,n  sub 
sUnce.  and  «.  f ar  a.  relevant  {anU.  §  2098).  would  probably  by  «me  Court 

be  here  applied.*  .  .       _.    .    ,  , 

8  2104:  •««:  •n)«*t.  WrttlBi.  refeir.*  to  la  th.  Wrtttaf  cfcrad ;  Xm 
u»  of  a  Oon-poBdwe..  Where  a  writing  offered  refer,  to  another  wntn.f 
the  latter  .hould  also  be  put  in  at  the  Mme  time,  provided  the  reference  . 
.uch  a.  to  make  it  probable  that  the  latter  U  requiaite  to  a  full  understand 
ins  of  the  effect  of  the  former.  The  wme  principle  would  apply  to  anothe 
writing,  not  exprewly  referred  to.  but  neceswry  by  the  nature  of  the  doc. 
ment,  to  a  proper  understanding  of  the  one  offered.  Much,  therefore  w.l 
depend  upon  thVcircumstance.  of  each  caw  and  the  character  of  each  doc« 
uient.  and  no  fixed  rule  can  fairly  be  laid  down ;  the  trial  Court .  discroUo 
should  control.  Such  separate  writings  have  been  required  to  be  offered  i 
various  classes  of  cases  ;Mn  particular,  the  requirement  may  be  made  fc 
other  documents  referred  to  in  a  d^poMion?  or  for  ?«»'''«"•' f/,;^' 
respondeiue  referred  to  in  subsequent  ones  offered,*  though  on  the  latu 
point  inconsistent  general  rules  have  been  laid  down. 


ued  in  eTldence  at  taw.  mnit  by  •  nta  of  lo^ 
tradition  be  rend  m  a  whole  il  oted  at  all;  bnt, 
when  used  in  the  lame  lait  in  chancery,  It  !•  a 
pleadinK,  and  only  ao  much  need  be  ated  as  M 
Seeired  bT  the  one  n»lnj{  it,  prorided  he  doee  not 

sKs:?issM  s;srtn?su5|i 

ia  io  cloeely  nnited,  ta  the  contiw  of  precedent*, 
with  th«  farther  qoeation  how  moch  the  oppo- 
nent may  pot  in  by  war  of  expUnation.  that  the 
Jwo  maWenCMiDOt  well  be  dealt  with  fP^riMXy. 
and  they  ai»  therefore  conaidered  pe^,  |  »1»1. 
Whether  the  Ml  ma«t  be  pat  in  with  the  anawer 
ia  connidered  pot,  %  Sill. 

»  1897,  Walier  ».  8l»»,  lOa  Ga.  684.  tS  8.  E. 
S84  (in  reading  the  report  of  a  decewed  witneM 
teetimonr,  the  proncation  need  offer  onlT  tne 
direct  examination,  or  auch  portiona  a*  it  deeme 
material ;  the  defence  being  at  Uberty  to  read 
the  remaining  portioDi). 

•  The  ca»e»  hare  been  placed  <"•<».  4  209*;  . 
»  18S7,  Thornton  v.  Stephen.  8  Mo.  &  Rob. 
45  (libel ;  another  document  referred  to,  reanired 
to  be  read  by  the  ptaintiff) :  >«»•  ^JI,  ,« 
International  Co.,  TS  Conn.  MI,  48  AtL  7S8 
( admiaaion  of  a  contract  referring  to  a  achednle, 
without  the  ichedule,  held  not  improper  on  the 
facte);  1885,  Elmore  r.  Orerton,  104  Ind.  548, 
555  4  N.  B.  197  (action  for  malidonaly  refna- 
ing  a  licenee  to  a  qnalifled  teacher;  1>Ji*»,™  • 
full  set  of  examination  papen.  rejected) ;  1848, 
Cordrav  ».  Mordecai.  2  Rich.  518,  5S5  (an  order 
to  Hell  a  ehip,  and  a  guaranty  by  tto  parchaeer, 
executed  at  the  nm«  time,  required  to  be  read 
logetber). 


•  18S8,  Tatee  ».  Camaew,  8  C.  *  P  99  (d 

fendant  had  been  examined  iii  bauknpttv,  ai 

hia  book*  had  at  that  time  l>een  iunprcied 

hi*  ofllce  for  convenience'  eaki;  held  that  1 

examination  and  the  inapeetioii  were  "  Rll  u 

tranuction,"  and  the  latter  could  not  he  at. 

without  the  former);  I«>«.  Hewitt  r.  l-ig"; 

5  id.  75  (letter  to  the  plaintiff,  handed  in  »i 

hia  annwer  in  chancery  in  another  pruceetli. 

not  allowed  to  be  need  here  without  the  ansn 

in  chancery)  j  1837,  R.  ».  Dennis  S  Lew.  ( r. 

S6I  (defendant**  examination  before  a  maf.n»tn 

may  be  put  in  without  potting  in  all  the  prwi 

ine  depoaition*,  becaoie  it  ia  "not  an  «n»« 

to  the  depuaitions  but  to  the  charge    :  but  a 

narticnlar  deporition  referred  to  mn»t  be  reaJ 

»  1801,  Johnson  v.  Gileon.  4  Eip.  21  (op| 

nent'*  letter  produced  and  read ;  helil.  that 

reference  in  the  letter  to  papen  inclo«.l  in 

made  their  reading  nece**arr  if  it  '  refen 

them  in  *nch  a  way  that  it  1*  ueocMarv  t,, 

coriiorate  the  paper*  ineloeed  wit li  tlie  l»«ly 

the  letter  in  order  to  make  u  intelliRihle  or  i 

(ente  complete."  but  not  if  they  were  •in 

pendent  paper*  not  referred  to  by  the  1m 

W  whichlt  only  cover*");  1844    Watson 

Moore,  1  C.  *  K.  686  (a  letter  off<-roa  wh 

appomd  to  be  an  answer  to  one  of  the  ofTi  roi 

thelSter  required  to  be  oflered  with  it> ;  \* 

Coat*  r.  Gregory,  10  Ind.  345,  346  (lettrr 

plaintiff  offered   a*  containing  extracts  tr 

letter*  and  •tateiaent*  of  defendant :  nj" i 

the  whole  of  the  quoted  letter*,  etc..  not  ace 

iringitV   Coafro .- 1 795.  Barrymore  "  T»v 

'       sse  (beeauaa  tiM  prior  letten  wen 


SUA 


H»M->1»1      mtPAMn  DOCOTttKTi  LOST  DOODimiT.  |  nos 

Here  must  be  distiuguiahed  the  sub-principles  (ante.  §  2095  par  2^  of 
Verbal  Prec-siou  and  of  Entirety  of  Paru/  (a)  A.  to  the  Jter.  it  is  dear  h. 

tracto-all  the  matenal  parts  must  be  established  by  the  testimony  to 
content*    It  would  be  imprudent  to  act  judicially  upJn  a  part  Ta  doc^ 

S'Jh";:  :^Z'  ft,""'  'rj^'  ^^^^^"^  U  other'^and  ^iisTg 
^/        Thw  practice   doubtless,  would  sometimes  leave  honest  rights  un- 

I^blTL  th^r^'T  'J^'i"""  "  ""^"°^'  ^"*  »>>»  contingencTS.  p^f. 
erable  to  the  constant  and  greater  risk  in  the  other  direction      Much  will 
depend,  to  be  sure  on  the  circumstances  of  each  case,  for  certain  partTo 
.  document  mjght  alone  be  material  in  certain  litigatio^  and  thTremabder 
immatenaL    Moreover,  for  writings  not  haWng  in  themselves  a  leTlTffl 
-such  as  letter,  mvolving  admissions  -  less  strictness  ought  to  be  ServS 
(b)  As  to  the  other  sub-principle,  however,  namely.  Verbal  Precisrn  the 
opposite  conclusion  is  to  be  appreved.    Not  only  are   he  identicTwori'  n^ 
dways  essentia  but  the  proof  of  them,  when  a  copy  does  not  exisZ  i^  p«c 
UcJly  impossible     To  insist  on  complete  verbal  aiuracy  would  Keftct 

2e  ni'  "  m'  t"  ^'''  °'  '""  ^~="  '^"*«  "^y  recollection,  and  thra, 
above  noted,  would  be  contrary  to  a  fundamental  principle.  Verbal  precision 
0  proof  then,  is  usually  not  insisted  upon,  and  could  not  b^  tJI  sT 
st«.ce  of  the  material  parts,  but  by  no  meami  the  words  themselves  (exipt 


the  nctiw'i  handa.  "  ud  if  ha  tbonght  thm 
Mtmrntj  to  nptiin  th*  tnuiMctionTB.  misht 

C.  4  K.  72  J  1897,  BaniM  r.  Tniit  Ca  169  hi 

TT»^;?'S'^  "!"  PJ*""*.  pn»  in  by  the 
iJaintiff ;  held,  tliat  the  one  from  the  plaintiff 
need  not  be  pot  in  at  the  nme  time.  beiDi  re- 
wiTible  afterwarda  from  the  defendant) :  1871 

°?''Yu '•.'???•."  ^  «»•  W8  (notmnired,' 
ml*,  th.  initial  letter  i.  necOMa^  to  th7?orr«3 
BoderrtaBding  of  the  reply);  ISTO,  Stone  ».  San- 
bom,  104  Mau.  819,  824  (hreacb  of  pronii«Mrf 
«™g»  i  tte  idaintifl  offered  certin  of  th- 
Mendaofi  letters  eonlainingadmiMiou  of  tha 
jwomij.  spd  wordi  roaatitatrnr  a  breMsli ;  held. 

2L;^'2f  i!*  •"',  '•««.°'  tl»  defendant 
S*™  *S  •>•  •  wplTto  a  letter  of  the  plain- 
SrJSS  ^«  »«*  •«I««»»  the  latter  to  bi  pat 
to  joinUyi  "when  a  puticBlar  oommimfcalLi 


which  nfan  to  a  preriona  one  ia  not  introdnced 
aa  containing  the  term*  of  a  contract,  we  tee  no 
more  r«uun  for  obliginK  the  party  to  p«  in 
the  previona  commonication  alw>,  when  the 
communications  are  written,  than  when  thar 
"•  ""l");  1899  New  Hampahire  T.  Co  ' 
Kornneyer  P.  I,  il.  Co,  57  Nefc  784.  78  N.  W. 
am  (>n  offering  a  reply-letter  of  opponent,  the 
answered  letter  need  not  be  offereTwhere  the 
former  •  is  fairly  self-explanatory  ") ;  ISas/u.  8 
V.  Doebler  1  Baldw.  tlTyta.lembie  (fo^rr ; 
an  accomplice  wrote  to  defendant  teUing  him  to 

H^j  »  *"•*•  ■?'  """•  'orgwi  notes; 
d^ndant  wrote  to  ask  for  some;  the  latter 
1^'  ff»»wl.  without  proving  the  former)  j 
iS^i."S?![^.  ":  C°-  "•  Knncklee.  SO  Vt 
rthi2nit22:'  '-*"».«»  •  "Ply  letter  from 
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of  ooom,  to  far  h  the  wltneM  b  AU),  it  th«  itUonal  limit  of  tht  Uw'i  fequire- 
ment    Thii  principle  baa  baen  repeatedly  enunciated  Judicially : 

1794.  L.  C.  J  Br*,  In  ^'ff''  Trial,  84  How.  St  Tr.  Ml:  "TWk  pepw  b«in, 
dMtoOT.d,  th«  wlUiaM  will  fir.  itteh  •oooMt  of  It  m  h.  cm  ;  b.  m.y  .Ithw  rtfr..h  ... 
SJby  iookinr  t  IhU  papf.  or  «  h.  «.«  T.ntar.  to  my  »»»^tkta  «ntaau.  In  It  lb. 
•utat»o.o»tl»otli«.ltniayU»oelT*luponthetaeoouBtMth.b«».Tid«iM. 

1828.  Jtfar.*a;/.  C.  J.,  ia  r«Wo.  »•  «W.  1  ^  »»•  «»'  "  W»-n  a  wriiun  c«ntr.ei 
U  to  IM  profed.  uot  by  itMlf  bot  b,  parol  tMUmony.  no  tmm  unotrtain  »«»"«"««  «"" 
e.miog  it.  rtipuUtioi  oofht  to  .upply  th.  ptao.  of  th.  written  inMnuMnt  ItMlf .  1  b. 
rabitanM  of  tba  •gr««in»nt  ongbt  to  b»  proTen  tMtUeUtnXj. 

»  dMd  nenl  not  b.  dK,WD) :"  Proof  of  iu  oontenU  U  nooMMrily  •ddr.-.d  to  tb.  jary 
but  ander  th.  dlr«>tioii  of  the  Court  that  on  the  on.  band  vagu.  and  uncertain  r«..l,« 
tlon  will  not  do.  «.d  on  tbe  otb.r  that  a  degree  of  pr^sition  which  tba  memory  nev. 
retain.  U  not  r«,uired.  Tbe  property  conreyed.  tb.  ..tato  «^.  the  ««ditk.n.  .nn«.d 
thTllgning.  ^ling.  and  delivery,  are  requlr«l  to  be  prored  with  r.«onabl.  certainty  k.; 
a.u..auj»  aiha  fi&n  tettifv  ciearlv  to  it.  tenor  and  content.." 

^J^^^J^«^TAtcDou.U  y.Do^t  Ir^in,  82  Oa.  80,  60:  "  W.  know  o(  n 
«1.  which  deurmine.  with  precUio..  the  degree  of  fuln*.  with  which  «'•««>»»«'"•''/ 
died  .hall  be  tUted  in  each  c»m..  W.  think  aU  the  Uw  require,  is  a  .Ut.ment  of  th 
•ubetandal.  matwial  parU  of  a  de«i,  «.  th.t  the  Jury  may  determine  who  were  the  part.« 
wl«t  the  .ubject  of  ^eyance,  .  hether  i  deed  wa.  really  rign*!.  «-tled.  d.li».r«i.  .» 
atteeted  a.  the  Uw  require.,  and,  as  ,  aarly  a.  may  b..  tbe  tlma  of  .x^iutlon. 

1884.  ScMJUId,  C  J.,  m  Pe>r,  y.  Burton,  111  IU.  188. 140:  "  A  wUnj-  te.tlfy.ng  . 
the  conUnU  of  a  lo.t  deed  U  not  to  be  expected  to  be  able  to  repeat  it  rerhilm  f  rom  n>.n 
«Z  All  that  partie..  in  .uch  caw.,  can  be  expected  to  lem.mber  i.  that  they  mac 

a  died'ti  whom,  and  about  what  time,  for  what  oon.ideration.  whether  warranty  or  .,u. 
eiaim,  'a..d  for  what  party.  To  require  more  would,  in  mo.t  in.Unce|i.  pr«itically  amou, 
to  an  exclutton  of  oral  .ridence  »ii  <Se  caae  of  a  loet  or  dctroyed  deed. 

In  the  application  of  this  principle,  there  ia  ample  room  for  difference  ( 
opinion  as  to  the  aoundneaa  of  particular  ruling* ;  the  principle  desero 
liberal  treatment,  and  thia  it  haa  not  always  received.  But.  as  to  the  pni 
ciple  itself,  there  seems  to  be  no  controverey.' 


»  Con. ;  1841,  Doe  r.  StilM.  \  KtrtV.  Br.  SS8. 

846  (dewt't  term,  held  not  laiBclentlT  ihownl ; 

1849,  Uoe  p.  Jack,  I  AU.  N.  Br.  476  ((anender 

of  leaie :  rnlca  of  iofflcieney.  declared) ;  18S7, 

Bom  e.  WUUamww.  14  Ont.  184  (acieement) 

imiBciaiieT  of  contents,  de8ned)»   Ala.:   186». 

Shorter  r.  Sbeppeid.  38  Abt  648,  6M  (proof 

mut  be  "  dear  and  •atnfactory  and  inch  ai  to 

■ecnre  m  far  a.  ponible  tbe  lafetT  derinned  to 

be  «i»en  by  tbe  written  avidence  ") ;  1888,  Pott. 

V.  Coleman,  86  id.  94, 100,  5  8o.  780  (.nhetance 

or  rabetaotial  parU  of  a  loM  deed,  safflcient) ; 

1895.  EIrton  I*od  Co.  v.  Denny,  108  W.  5M, 

561,  18  'So.  561  (aeraage  and  grantor  of  deed 

mentioned,  bnt  not  lignatnre.  attertrtion,  recOTd, 

lenirth,  boondaries,  or  wordi ;  exclmtod) ;  iwi, 

Annitton  C.  L.  Co.  f.  Edmond«on,  1S7  id.  448, 

30  8o.  61  (part,  of  a  deed  aUowed  to  be  pro»«d) ; 

1901.  huMtv.  BlatkweU,  198  id.  143,  30  So. 

663  (t«etimony  to  the  Mbataiioe  of  a  wet  deed. 

held  iofflcient),   Ark.>  1888,  Brown  r.  Hlcb^ 

I  Ark.  SS.1.  948.  -mbU  (cowr  of  a  blU  <rf  lah 

"mbataatiaUy  the  ume,    netd  not  safflcteat); 


1858,  Hooper  v.  Chiim.  13  id.  496,  501  ("  naK 
able  certainty  "  leqaired  ai  to  iU  terini :  hei 
a  kMt  bUl  <^  mU,  initafBcieotly  prored) ;  Cu 
1855.  FOeten  v.  RuMtte,  5  CaL  469 ;  181 
Collier  e.  Cor»att,  15  id.  183,  186  (contenu 
loit  deed.,  held  raOcieDtly  proved) ;  I9ai,  Ki 
niS  B.  CaulBeld,  140  id.  84.  78  Pac.  WW  («i 
■tance  of  a  deed  toBice.)  i  Fla. :  1895.  Kdwai 
».  Rire.,  35  Fla.  89, 17  So.  416  (ioh«an<e  iiu 
Giant:  lee  thii  ca»e  in  another  a»p<Ht m 
I  1957)!  Go..-  1831,  Bank  ».  Brown,  l)uil 
69  65  (part  of  a  letter,  iuMifllcient  on  the  fwt 
1861.  Roe  A  McDoweU  ■>.  Doe  A  Irwin,  .18  i 
39,  50  (deed  anflldently  proved  on  the  (a<t 
1861.  Bond  r.  Whit«eld,  ib.  115,  917  (judina 
aeubliibed  copy  o(  a  biU  of  exchanE«.  Ii 
imperfect  on  the  facts) ;  1896,  Heely  >•  Car 
96  Id  197.  93  a  B.  318  (copy  of  a  dw<l  "li"* 
several  signem,  though  the  execmimi  I'y  . 
only  had  been  proved,  excloded);  /•'  ■  i« 
Rector  V.  Rector,  7  IU.  105, 119  ("  it  sh.mM 
made  satisfactorily  to  appear  what  were  the » 
Rtantial  conditions  and  covenants    ;  here  a 
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atH^a  |°j;ow''o».th.  forgoing  th.t.  m  to  let  M,,  ,  cc.veyancert 
aUtn^  c/  tuU,  M  oidinwily  mad.  up,  would  •uffice  when  veritt«l  by  him 


W«Iktf.  M  id.  t7,  IM  (eonlMto  of  •  dwd  mA- 
tintij  ihMrii  i  nnfol  opiakm)  1  IM4,  Uwcn 

"^^ .-.^^  t^  ,   Lynuui,  M 

coBtoaU  Miffi<'i«Dl]* 


"•  ^  ?H  •'Sf  '•♦•Wi  «»"««»U  raffitianllr 
.  Wurthlogloii,  rs  M.  !•(, 


•iiawa)  1  1174.  Kiag  ■ 
IM  (MhMMc*  oti* 
Khuii*  ».  Mclma,  II 


iMda.  Me.,  wactoni) :  l«n, 

-  ,101  111.467,471  (IwDdiBfl- 

Untly  pro««l);  1184.  IVrrr  ,.  Barton.  Ill  U. 
I3»  (.moMd  n/irn) ,  ln»9,  lUrrell  v.  KuWrprii. 
»•».  BMk,  Its  Id.  Mil.  M  N.  K.  es  (iWvT 
Burtoo  •Pimv*! ;  m  .„!,,  ,h„  |„„i  hmi  ^a 

B,«th  ChfcNfo  B.  Ca  r.  T.rlor.  XOi  Id.  lat.  C8 
N.  k.  .91  (a  quitclaim  <iMd  nid  to  h*  "  limiUr  " 

•".?»•  ^^  ""W '  '■«'•'  •»".  ThumpwB 
r.  rhnmpm.  9  lad.  3»1.  au  (date  of  a  deed 

II  id.  II  (Bot  Nflciaat  oa  tha  (acta)-  la  , 
U79,  Elweli  ».  Walk.,.  61  la.  aii.  2^8  N  W 
«4  (aalMBMial  eoatraet  ia  iMMn ;  pr,mf  «£  cob- 
WBM  act  MOdanUr  deBnite) ;  l»80,  Jacluon  v 
B«BM».  M  id.  W5.  7  N.  W.  M  (that  a  d«»l 
»u  a  warraaty  d«Mi,  exdnded);  1884.  Ra«  e 
Loomi.,  •4M.  487,  SO  N.  W.  T49  (.obrtanc.  of 
a  dwd.  iBfldent)  J  Mt..-  I8M.  Tobia  ».  Shaw. 
44  Mc.  Ml,  S49  (coataati  of  Uttcn,  "  to  far  aa 
•h*  recollected,"  allowed);  1886,  Camdaa  r. 
Belgrade,  78  id.  104,  S  Atl.  651  (iuhitaaca  aoO- 
neiit;  here  a  marriam  certiflcata) ;  Md..-  I8B3. 
Baltimore  1..  War,  fl  Md.  »«3,  608,  17  AtL  85 
better  d«jcr^b«»  a»  being  "an  order  to  pot  B. 
towork,'heldin»a«icient)j  Ma-.:  IMS, Clark 
».  Houghton,  II  Gray  44  (•nbeiaiica  laSciant) : 

iL''*.;  'S?*J*'P'»  '•  M<'KiBn.».49  Mich  334 
836.  IS  N.  W  619  (letten:  m  who  ran>MB^ 
bered  a  part  of  their  rabetance,  admitted) ;  ISSO. 
fibouler  v.  Boaaniler,  80  id.  631,  635  45  N  W 
487  (rabetance  muet  be  ihown ;  here,  an  acreel 

I  .  i.""J  ^"^  **•**'  ">•  "0"J»  o'  «h» 
wlwtance  <rf  the  worda,"  aoflcient,  bat  not  the 

•?!?*°f.'^.'****"''  '"'"■•■  '*»»•  Wakefield 
r.  IJay,  41  Mian.  844,  347,  48  N.  W.  71  (loet 
deed  «  coatenta  ma»t  be  "clearly  eeubliehed  ") : 

(faU  alMtract  of  tM  eontenta  of  loet  partnenhin. 
buok^  ailmittad) ;  1876,  Jelk*  ».  Barrett.  51  id. 
315,  311  (loet  daeda,  map,  etc.,  proved  in  taffi- 
c»Dt  fulne«),  Mo.:  isfs,  WilkSr«n  «.  All«^ 
67  .Mo.  501,  510  (contanta  of  adreniaenient, 
fuaiiently  prored) ;  1888,  Strange  r.  Crowley 
»1  Id.  187,  194,  1  8.  W.  411  (.ahetance  of 
a  letter  laceijed):  N.  Y.,  1810.  Jack«.n  v. 
M  Vey,  18  John.  330,  333  ("  We  coneider  the 
wdclunon  nnMinnd  that  becaaae  a  wltneaa  can- 
"^JT"!'**'  ""*  ™"""  »'  ">•  dMcription  in 
adeed.  that  therefore  be  otonot  proTe  the  con- 
t™t.  ofit -) ;  1847,  Biaer  ».  Bnrt.  4  Den.  416, 
4»  (I  wjtneae  to  the  eontenta  of  a  roemorantlnm 
of  claimt  apoke  of  it  at  "containing  a  liat  of 
uunn  .  .  bat  theae  two  were  all  tW  in  anr 
^  referred  to"  the  claim  in  hand,  and  the^ 
KM  a  copy  of  tboa*  two  items  in  the  memorao 
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dam !  bald,  that  ha  bad  in  enhetannt  giran  Iha 
aatira  cnteau,  and  tliat  tliarefore  tlie  fa.i  that 

of  the  ooerative  part,  of  the  iB.lrnmeiii.. "  ra- 

ijaiitla^ly  prored) ;  1845,  (iralmiii  v.  (h natal  t 
Ab.  App  C.  163  (,m,  who  •  tLoaRht  he  miiihl 
perhap.  .tate"  th .unce  of  letfre,  held 

?«»■  '*«!,•"»*''  (•"'•""K-e  r«|nir«d)i  JV.  f '  / 
1835,  Kello  ».  Maget,  I  l»ev.  «  B  4I4,  414 
it^T'm  '  }^^  "<ei*«l.le,  wher,  uo  ropy 

Oh  i^'.M  ■;,]'<!■*■  I.'"""""  -  '•■"»B'™i'i.  a 

w  ;  'A-  "*  (<*•«'•  «oiit»iit.  iKii  ■iiacleiillr 
•hown)  i  P„. :  1811.  Ue„„i,  ,..  |taH*,,  6  H.  *  it 

I  Vatu  133  (brief  aUtnut  of  nrelpu.  •bowing 
only  the  .am.  mei.tioued  in  ea<h,  wwWe,  iiulj 
mi-jlble) ;  ISJ4.  Bell  r.  Yonng,  3  O rant  178 
(    Ai  to  the  degree  .,f  o  rtaiuty   mmired  in 

mont    i    here  teatlmoiiy  ,U  a  note   wae  for 

1860^  Buyd  ».  Com  36  I'a.  ,MS.  3.M*  (<hKke» 
•ntry  of  eontenta  of  a  trattee'e  bond,  filed  bat 

IIS,  113  (portion  of  routenla  of  a  latter,  bald 
*ri'''5i'*?*' '  '*»*•  "'■"  ••  Ka«..  168  Id.  81  SI 

1887,  ShitHat  v.  Morrlle,  68  Tex.  Sua.  387  (titla- 
document,  deetroye,! ;  testimony  that  in  .0^ 
•twi-e  their  veated  title  in  J.  M.,  excluded  1 
opinion  rule  invoked);   //.  ,v. ..  ^21    c    8   t- 

b.      pointedly  and  clearly  "  dewribed) ;  I8lt, 

"'JJS.  '•    '^V'*'   '    '■•»    Wl.  «00   (..iitract 
quoted  .ap™;;  l»5l,  U.  8.  r.  Macomb.  5  llo^ 

^«  ViL^^-'  J***'  ^K«  "•  »'■"»"•.  a  Vt  45T 
O  .Irfl  hr*i'  ''•tinioi.y  that  P.  "deeded  to 
u  and  J.  hi*  right  10  wid  town,  denignatiug  lot 
Jr.f  ?f,*?!2."t.r''  "«*">"  held  iniuflident 
??.  5;?"i''  '**'•  t'le«vland  ..  Burton,  II  id. 
138  bond  apninntly  de.troyed;  evidence  held 
not  "  c\tu.  Mtufactory,  and  concln.ive  ") ;  Va  ■ 
1871,  I'oo^e  V.  Spriirg.,  li  Gratt.  no,  131 
(lo«e  t«»tinionT  a.  to  the  contents  of  important 
letter.,  received,  bat  held  iDKUfiicient  to  pVodnce 
pernuaiiun).  k'"""" 

„ri3^!i".T"P'?"'''P'*.  •''""'"  "Pply  "he"  «h« 
?  '^i^:.'';""*''  produced,  ii  ifUgible:  1841 
if.  /  '"™'«»'o*'>  '•■  Keinmi.,  9  CI.  t  F.  749* 
i oTo 'd'*^ ,„''**'•  "'"'"ed  on  the  f«cU)| 
1  .  j'.*^""  '■  '^"-'''"''  *  "'••''  SM,  559  (mnti. 
lated  letter,  received,  a.  "  ita  fair  import  can  be 

^xH^vJ'^^un^"','^"^-  '*"•  Khoa.le.,. 
Selin,  4  Wa»h.  C.  C.  715, 717  (a  eopv  "eo  far  aa 
the  deed  U  legible,"  admitted),  the  following 
ruling  i.  over.,trict:  1795,  R.  r.  Jark«)n,  l)uC 
Un,  Bidgeway'.  Kep.  67  (a  ndition*  letter  waa 
oaerad  to  he  proved  by  a  praia  copy;  bot  a*  it 
wa.  "  not  legible  thronghoat,"  it  ww  Mdnded 
U>iu|«rB  tba  caiea  applying  tba  Opinim  nk 
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a.  k  witiMM  on  Um  itonA*    To  woid  th«  iMooYtntano*  of  clUng  wch  per. 

^  „  to  provid.  for  th.  pm.rr.Uo.  of  tmlworthy  ^h^n^  "»d  note-. 
r.Utttte  h..  in  -vr.!  8uU.  .uthoriwd  th.  ««•  of  .nob  .b.timoU  under 
IpTui  coodlUon.  without  ciJling  the  maker.*  A  p«i«U«  «».  •riT, :»"'"' 
thTdL  U  «n.ght  to  be  prov^i  (the  production  of  th.  original  bemg  ex- 
cu  J)  by  .  public  dud-reguur  conUining  only  .n  ab^raet,  no^  .  full  co  .y. 
of  thi  dLl  H«.  th.  pre«nt  principle  would  not  n,oj«.rily  dlow  he 
UM  of  the..  rocorded-.b.trMt.,  bwauM  th.  original  m^ht  itiU  b.  aya.l- 
7u.  though  not  r«,uir«i  to  b.  produced  {ante,  J  1224);  •^'^.ngly  they 
"avi  iK.metime.  bee?  excluded.*  But  the  matter  U  aUo  con.plic.t«l  by  »,« 
Ution  whether  the«  r«,ord.  ar.  (a.  official  .Ut.«.nt.)  •«««'««/ '»^- 
Ld  by  Uw  to  b.  u.«l  at  all.  .r.n  If  they  are  full  copiet ;  and  the  ruling', 
uTderThat  principle  {anU,  §i  1648.  1661,  1682)  muat  b.  considered  .n 
naching  a  conclusion.* 


to  •  witOM'  impr*uio»  of  iimlvKmrfiiy  (•«*. 
'  ""tinmith  th*  JoUowtag  q«*«lo»  ol  "'»■ 
55«,  40  S.  E.  »  (IndlctmeBl  fur  fornlni;  ■  !o« 


\\M:' 


iBiU  pto«dln« :  IWI.  S»M»  »  V**'r^  '".'^w 
--.«,  40  8.  E.  »  (IndlctmeBl  fur  fornlni;  ■  !o* 
pot«:  pro..foft»i««ita«WH».  h«W  »omcleni). 

Whitlwr  th*  eopy  ol  a  r««o^UHl  .Jewl  irujt 
indicaM  or  rtrilt  fJta  txUltnet  ft  llu  •»«/  »«  '*• 
rfnd  WW  tormtrlr  >  much  mooted  topic  ..t  In- 
»oW*J  throe  iioortloM,  whether  the  deed  wuj 
Tslid  without  lienring  >  eeal,  whether  the  reeora 
wu  valid  without  recordiof  the  »eol,  »nd  the 
prenenl  one,  whether  the  copy  uAced  In  eora- 
plettucM ;  the  mheUntlre  taw  being  to  mach 
iBTctved.  the  anthoridee  cannot  lie  »•"«»• 
|«.teil ;  the  following  will  gi»e  a  cine :  1M». 
Smith  r.  I)all.  »»  Cal.  510;  1M4.  Holbrook  r. 
NichoLM  111.  161, 1«4;  1868,  IWniugerr.  Ho- 
CoBBol,  41  Id.  M7,2.'W;  1900,  PeMO ».  Sander- 
ML  IM  lU.  MT.  M  N.  K.  42.%  i  1859.  Swhier  ». 
Knapp,  10  la.  TJ.  7»!  l»l«.  Hedden  »■  0«rt«. 
4  Bibb  406;  1974.  Starkweather  "•Martin.  M 
Mich  471 ;  1901.  Strain  v.  Fitigerald,  IM  N.  L. 
3M,  M  8.  E.  9Wt  1«»9.  Stale  r.  Cooper,  — 
Tenn.  Ch.  — ,  M  8.  W.  .191 ;  1»95.  Beiuen;  ». 
il^.  91  V'a.  SM,  SI  8.  E.  847 :  1908,  Vi^ 
viaia  Ckial  *  I.  Co.  v.  Kejrilone  C.  *  I.  Co., 
-  M.^  45  8.  E.  191  fland-patontli  1840. 
WiUiam.  V.  BaM.  M  Vt.  859;  19M.  Peter.  ». 
Beieheubacb,  1 14  WU.  909.  90  N.  W.  184^ 

•  Some  of  the  foregoing  caMe  were  donht- 
leM  of  thii  sort. 

»  Thcee  hare  been  placed  ani;  |  1705,  with 
the  ruliiiKu  applying  them.  Compare  the  cita- 
tloM  p«f,  I  9109. 

»  183«.  New  Jenoy  R.  *  T.  Co. ».  Snydam.  17 
K.  J.  L.  25, 59,  per  Dayton,  J.  (a  registry  of  mort- 
noea  contained  by  law  merelr  an  BoeWact; 
HeTther  the  regirtry  nor  »  copy  of  it  ailmlMible  to 
ihow  the  coutenW  of  the  original).  CmUrn  ■•  18w>, 
Smith  ».  Liudeey,  89  Mo  76.  80,  [  »■  W.  88 
(abatract  or  index  of  deeds,  made  by  taw.  aO- 
mhsibta  where  the  full  record*  are  destroyed 
ud  the  orlRinals  unuTailab'e) ;  1881,  uarrlBues 
•.  Harris,  16  Pa.  St.  844, 388  (abatract  of  a  N.  J. 
muiit»4»,  recaired,  because  SBj^wsea  to  se  tiere 


allowed  bjrtaw);  UlS,  Mr*  ».  BmlUj.  8  M.r 
800 1  under  a  statute  authuriiiug  cartlfled  <'.>(ii« 
of  North  Carolina  grants,  a  c«rtl«ed  copy  ..| 
the  pl'.»  BBd  the  memmtal  or  abetrait  of  ilu 
rrant  waa  reeel»ahta,  the  coraptale  grant  keini 
»A\  nndaiituod  not  to  be  lecurdetl).  (  uni|>ari 
I  193J,  onto.  Homedmee  a  statute  exprewl; 
^gulatee  the  matter.  «>nt.  Ber.  St.  1W7  ..  lit 
f  1  (contracU  f or  sata  of  land  j  quoted  nul' 
\  12257"  Mich.  Comp.  L.  1897.  H  »M1«.  «« 
8413  (rillage  or  city  or  county  coudrmnatux 
procee.lln«r!  legWters  or  deputy's  certi«r.l  »b 
ilmct  of  tltta.  admisslbta  lo  show  owncnihip). 

»  From  the  above  genend  principles  mm 

be  diatlBcnUhed  the  operatloB  of  certain  tin 

tinet  orinclptas  which  sometimes  have  a  l>eanii, 

OB  the  same  situatloo!  (o)  A  witness  who  hn 

ae(  rsurf  aUofa  doTOunt  la  not  qualilW  to  »pe» 

to  ita  tarma,  and  U  therefore  ekcluded  at  th 

outset  (onto,    I  1278).    Supposing  him  U.  b 

properly  quallBed  lo  this  respect,  the  prewr 

principle  then  operates  to  exclude  his  te.tiin.ii. 

If  he  omnot  recoUect  the  subetance  of  th«  lo. 

tenta.    (i)  A  wltnewi  must  not.  In  lestifv.i.g  I 

the  contenU  of  a  deed  or  the  like  .I.*....,h. 

cIts  his  oBiaiM  as  lo  if  Ugal  'jf"'.  ";;"""' 

Mate  the  concrete  facu  of  lu  larins     1  hi.  t| 

plicatioB  of  the  Dpiulon  rata  to  oroof  of  tl 

bonlenta  of  a  document  has  already  been  co 

sideied  (a«to,  |  1957) ;  but  in  one  or  two  ii 

sunces  the  ruling,  above  cited  aprear  to  pr.|.« 

UBon  thi«  ground ;  the  mhngs  (o»/«.  |  iO». 

dUing'      .mg    between   th.  •'.ul-tau.e     a. 

••  effect     of  an  oral  ntterance.  pr<K-»*l  op 

the  same  pri  .ciple.     (c)  It  is  a  much  mu<* 

qneetlon  whether  an  opprntnli  adm,»i.nR,  of 

document's  contonu  sufflce  to  exempt  from  p. 

ducing  the  original  (o»<i,  1 1255) ;  MsumniK  th 

th«  do.  It  woSld  seem  to  follow  that  th.  a,lm 

sion  need  not  be  prectoa  and  deuiled  *.  to  t 

terms  of  the  document,  but  may  merely  mlm.t 

nWal  tenor  and  effect :  1851.  Priu•l..^l  ■ .,  n. 

ihawe,  1 1  C.  B.  459,  463  ("  an  abstract  of  «e. 

rarai/ed  as  an  admission  of  the  deed.'  ronteni 

Jt^is,  C.  J.:  "  It  would  be  a  dangerous  ^r 


d{ds  to  T^iom  that  a  italMiwnt  made 
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If  IW4-JIJ8]  L08T  DOCUMEOT  (DEED.  WILL).  ,  „o, 

UUpo»itioni  of  the  teiUtor  I  think  »k.»  »»  4_       ,,"","'""'•"'<«  tneteitamentary 
wh.™  the  Court  oL^^TSi  w.y  |L  Jh!  elntitn^  '-'l-or  nco«..„i.„e„.  it  i.  far  b.tt.7 

may  not  b«  osrri«l  into  elfact. "  P<»oiy  ■ome  of  the  inteDtioot  of  the  teatator 

1849,  Woollen,  J.,  in  BuUer  r.  Bulltr,  5  Harrinat.  171  170.  ••  P,„.i„_      ^       .      .   . 

by  the  taitator    it  mn„u   u^  i_        -ui  T^  '-"'"""■J  «»  »ne  will,  and  the  langaace  uted 

might  craate  bat  a  life  eaUte  »hi«k  K.  n..         """a""" .  or  Mie  wordi  of  the  deviie 
might  be  enlarge!  J:deTSSeJt^afSf:i"^7.:^"*  '"'-^•"'"'  P«^'  o'  the  will 


iK.«  quite  full".    Contra:  1889.    horterTsheiK 
t»M.  33  Ala.  M4.  <5a.  MiU.  (admteL  £^ 


sriZht;^::?."'"'"  ■""  *"""''•"  '^ 


i  2106  RUU5S  OP  COMPLETENESS  (COMPULSORY).      [Ch*p.  LXXI 

*V^  "IrXtV'rii^ /^:'l01  lU.  411.  414 :  .■  Th.  Uw  i.  i.t«ded  to  be 

'offiSfandant  ir^r^r  Idwi  h  th.  oonniv.nce  of  •  part  if  not  .11  of  th.  p.^..t.ffs  ... 
of  til.  aei.na»n»  m  oirui  appearing  to  l>e  a.iy 

r;on:irxi^'Hw:srb.'"«i*;rva';:^^^ 

copy  ot  tt  in  Miwenoo,  «  wuuju      »h  M,noaW«i    AU  that  could  reasoi.Bbly 

J^^'^'^f'e^  of 'wUdtr 'L'^h^rlli.t'l^^^^^  in  general  tern.,  the  dif- 

jLrn'll  t.  rtTrtadroH:.  prop-rty  by  th.  l^tra».nt^at  It  pur^rUd  to 
bThU  will,  *..d  wai  duly  .tt«t«i  by  the  r«iau,lt.  number  of  witn«.«. 
This  general  principle  has  been  applied  in  different  courts  with  varying 
de^rof  strictness%nd  no  more  detaUed  rule  can  be  deduced ;  a  statute, 
however,  often  adopts  a  rule  in  some  similar  form  of  words. 


! 


1  TheM  mling*  »•  noted  tnfia,  deal  «!«)  m 
nut  with  the  degree  of  permMlon  wh  ch  th. 
Sumt-l  m.».  fS^h;  bat  it  U  pr«ticaUy  con- 
TCDieot  to  place  them  all  here:  fcnfl.;  ISM. 
limmm.  v.  Bolwall,  1  Add.  S8»,  SW  (nancupar 
tire  will:  "the  true  import  and  .ulMrtance,  at 
leart ,"  mist  be  prowd) ;  18SS,  Foster  v.  Foster, 
lb.  4M.  «5  (a  gbod  example  of  a  wdl  n»de  iip 
of  torn  fragmentt  with  the  gars  supplied  by  the 
S^SiK  i«»HectioB);  tsJs,  tfugden  «.  St. 

1890,  Harris  r.  Knight,  L.  B.  I*  ">.  170^» 
("  by  evidence  which  is  so  clear  «nd  satwlactory 
u  tb  remove,  not  aU  poMible,  hut  all  r"""**',* 
"oubuon those poinull  Con.:  ISM.McLeod^ 
a?n?-   M  N.  8c.  JM.  ISa  (codicil's  contenU 
hSnit  sufficienOrshown) :  Ala. :  »»". J*?"? 
rHoiton,  76  Ala.  838,  «45  (proof  must  b» 
-dear and  positive") ;  1S8«.  Skeggs  »•  Hort<m, 
81  id.  .153,  Sw.  1  So.  no  (hut  it  "•»*  n^L^ 
pcured  bevond  a  ressonabi.  doubt) ;  Art.  SUt^ 
\SH  I  7445  (ina<imissibl.  "  unless  its  pruvhiion. 
b.  deariy  and  distinctly  proved  hT  at  toast  one 
Si^i  correct  copy  »' O"^ "nf  de»«jd 
eanivalent  to  one  witness    ) :  Cai.  C.  I.,  t".  IB7», 
?IS39  ("  its  provisions  "  must  be  "  ctosijy  wd 
diitincdy  prov*l  by  at  least  two  credible  wit- 
B««eL"f;  1901,  Camps  l-Utate.  134  Cri.  *«. 
66  Pac.  8«7  (will  held  sumclenUy  "tablished 
on  the  facU) ;  Cos-. :  1874,  Johnson's  Wm,  40 
Conn.  587,  589  (not  sufljciently  proved  on  the 
facts) ;  M. :  1849,  Butter  ».  Butler.  .1  Hairrinj^ 
178  (see  quotation  ««pm) :  «a.  Code  1895,  J  3S89 
mn^  he  ••  clearly  prwvl ")  i  "I-  •„  »*Vi°''.. 
ion  0.  Irwin,  loi  fil.  411.  415  <»"!  •^«i«"'»y 
proved  on  the  facts ;  qnoted  «V™)  i  {«g-  ■'«'*• 
Sones  r.  Casler,  139  Ind.  389,  384,  38  N.  E.  818 
(will  sufficiently  proved  on  the  factt):    Kjh- 
1838.  Alllwm's  Der.  ».  A"'""  •  "fj^.^-""' 
•0.  95  (proof  of  "the  Mbstanoe  of  the  different 

devises,  as  to  the  PWRrt/ ,»' !n£r".»'"'V2l' 
and  to  whom  devUd,"  hdd  loaciMit)  j  1844. 


Steele  v.  Price.  5  B.  M<mr.  68, 65  (wiU  sufflciently 
proved  on  the  facU) :   Mau. :   1844.  Davi.  •• 
Sigoumey,  8  Mete.  487  (where  the  proof  m  by 
"the  iwollection  of  witnesses,    the   ev.clem-e 
must  he  strong,  positive,  and  free  from  doubt    ; 
ben  th.r.  was  some  doubt  as  to  whether  lertaiu 
estates  were  for  life  or  in  fee) ;  1900,  Tarlwll  f. 
Forbes,  177  Mass.  938.  58  N.  E.  873  ("  wbat  ii 
requirwl  is  the  snbstwice  of  its  material  i.ro- 
vMons  " ;  exphdning  Uavis  ».  Sigonmey ) ;  .W...  : 
1835.  Jacluoi  V.  Jaason,  4  Mp.  910  (part  uf  a 
lust  wiU  may  suffice) ;  1839,  Dickey  t>.  Male.-lu. 
6  id.  177, 184  (same) ;   1908,  Williuns  r  M.lw, 
—  Nebr.  —  ,  94  N.  W.  706  (there  must  be  "  .Uar 
and  convincing" proof);  N.J.!  1863,  WyiU-lf 
"Wyckott,  16  N:  J.  £q.  401,  405  "The  tru. 
rale  i»  that  th.  wiU  may  he  ertabllshid  ujioa 
latisfactory  proof  of   th.   destruction   of  the 
instrument  and  of  itt  ooutenU  or  substance; 
whether  the  proof  b.  hy  one  wituew  ur  by 
maur.  it  must  be  clear,  satisfacUwy,  and  ion- 
vinclng");  1898,  Coddington  ».  Jenncr,  5,  nl. 
698,  41  AU.  874  (must  he  "  clear.  satiBt«ctorT, 
and  conrineing  ") ;  N.  Y. :  1844,  Grant ...  Lrant. 
1  Sandf .  Ch.  836,  943,  »f niW*  (' substantial  con- 
tenta  "  wifBce) ;  Ok.  Rev.  St.  1898,  §  5947  (cos- 
tents  of  lost  or  destroyed  wiU  may  '*  '""^ 
stutially  proved");   OU.  Stat^  1893   §  IM 
(••  No  will  shaU  be  proved  »  a  lost  or  dentn.ywl 
will        .  nnleai  its  provisions  are  dearly  anil 
distinctly  proved  by  at  least  two  CTe'J;''>» ''* 
~ie,"5-  B.  D.  Stat..  1899, 1  6918  (like  »)kl. 
Stats.  »  1908) ;  TtM. :  1897,  McNeely  v  l'|»r- 
son.  -  Tenu.  -,  48  S.  W.  t«5  ("n't  '*  " '!"' 
andoonvindng-);  Vt..-  >«♦».  "•""erj  ""'V 
ler,  14  Vt.  196,  187  ;  1868,  Dudley  v.  Wardner, 
41  id.  69  (••  fuU  and  satisfactory    proof;  herp  s 
copy  was  said  to  b.  receivable);  J'"'  '",*; 
Tiioma.  0.  BibMe,  -  Va.  -  ,  84  8.  E.  M 
(proof  must  be  very  clear).  .    . 

Knim  the  operation  of  the  present  principle, 
howevw,  must  b.  distiuguishwl  crtam  oUien: 
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H  2094-2125]        LOST  DOCUMENT;  PUBUC  KECORD.  f  2107 

.  '  f  ^^2  !""*•  ^r^'  ^^>  *-*  •"  l>~troy^,  8-b.UBc  .ufflo^, 
B«nt  K^wrd  Act*  When  a  public  record  is  lo,t  or  dut^yed.  the  same 
.ituation  exwU  as  for  pnvate  documenta  lost  or  destroyed;  hence,  as 
alremljr  noticed  (ante.  §  2105).  verbal  precision  of  proof  can  Jot  be  required, 
but  entirety  of  material  parts  must  be  insisted  upon.  Tl.e  mb,t„fueol  the 
missmgdocument  suffices.^  It  follows  that  the  proof  of  lost  deed^cords  by 
mabUructo/Mh  based  upon  them  would  at  common  law  suffice,  if  duly 
authenticated  on  the  stand  by  the  person  who  made  it;  the  chief  objeci, 
herefore.  of  the  "burnt-record  acts"  of  several  States  is  to  authorize  the 

lunTfanl"§noT'"""' *'"'"•'*'  "'''""*  ^""""^  ''''  ^'^^^^  '»  »»>« 
But.  though  under  the  present  principle,  the  substance  as  proved  by  a  wit- 
ness frem  recollection  or  memoranda  may  thus  suffice,  yet  by  another  prin- 
ciple-that  of  Preference -proof  by  taritUn  copy  is  always  preferred,  in  the 
case  of  a  public  record;  ,.  e.,  if  a  written  copy  is  known  to  be  in  existence 
and  can  be  obtained,  it  must  be  used  {ante,  §  1269), 


(a)  The  ^KTm  of  pennaiion  t-  whether  beyond 
a  namabG  d»uU,  or  the  like  — which  ie  re- 
quired  for  the  tribunal  in  proof  of  a  lout  will 
u  apparently  greater  than  that  ordiuarilr  de- 
manded—i.  t.  peraoaiion  by  preponderance  of 
evidence  — in  other  civil  caw*  {post,  {  8498). 


The  name  rolinga  ninallr  Uy  down  i»th" prin 
ciplea  without  ducriminatfon  in  tlie  aame  ph 


(u  illuitrated  in  the  citationi  above);  yet  the 
fuloeaa  of  detail  ai  to  the  contenta  of  the  will 
and  the  degree  of  pervuaaion  aa  to  the  fact  of 
time  cootenu  are  eertainlv  different  thinea, 
anil  may  properly  be  diiitingiiiahed  even  thuuirh 
jndges  may  faif  to  do  an.  (i)  The  nunber  or 
Kitiu-MM  required  iu  proof  of  the  eonttnis  ot  a  loet 
wiU  u  no  other  than  ia  required  in  other  docu- 
iMtitary  caaaa  {ant»,  %  S053) ;  yet  the  eitnUim 
of  U  mnit  of  eouna  be  proved  by  the  aame 
number  that  would  have  been  required  for  a 
wiU  produced  m  tpteit  (anta,  JJ  1304,  S048, 
SW9).  (c)  A.Jragmml  of  a  will  nciwr  tieeuu.,'.  la 
of  pinrse  not  receivable  becaoae  it  never  became 
a  will  (1834,  Miinteflor*  v.  Montefiore,  S  Add. 
M.  354)  J  but  it  i(  in  that  caae  not  rejected 
becanM  of  the  ]»eM)nt  rule,  (rf)  When  a  will 
hu  been  fnbattd,  it  becomea  part  of  the  record 
of  the  jndgmaot  <rf  probate  i  whether  it  can  be 
BMd  in  another  court  by  copy  of  the  will  alone 


(loet  exaention ;  an  attorney'a  entry  of  Ita  ia- 
auance,  held  anfficient  evidence;  "iti  coutanU 
were  preacrlbed  either  by  atatuta  or  by  the 
practice  of  the  Courts."  and  "  we  mnat  aLume 
that  the  execution  waa  in  dne  form"):  1876 
MaudeviUe  v.  Reynold.,  68  id.  .528,  533  (con- 
tenta of  a  loat  judgment-roll,  aufflciently  ahown 
by  a  judgment-docket  verified  l.y  the  clerk 
upon  paat  recollection  as  auhauntlally  correct, 
and  by  a  "judgmeut-UH.k,"  aimilarly  verified 
where  the  loet  paper  i>  of  a  kind  which  ia 
uanally  drawn  np  in  accordance  with  a  statute 
and  nsually  followaa  form  devised  for  that  kind 
of  inatrumant,"  such  evidence  suffices  to  show 
that  the  document  contained  the  essential  leiral 
leatnrns).  ° 

.v*  »'»»'"•  "anetimea  expreasly  providea  for 
thM  anbiect:  Ind.  Rev.  8fc  1897.  §473  (burnt 
record  of  partition  proceedings,  provable  by  ceiv 
tlfied  transcript  of  fudBment  '•  without  the  resi- 
due of  the  record  "J ;  f  474  (burnt  or  lost  record 
!L  ff ..  °'"  ""rtgage;  "general  index  of  the 
J  •  ■."■?='«'"  to  prove  "  proper  execution 
and  record") ;  Md.  Pnl..  Gen.  £.  fsss.  Art.  36, 
)  SI  (land-office  commissioner's  certified  copy 
under  raal  of  extract  of  deed  transmitted  by 
court  clerk,  admuwible  if  deed  and  record  are 
lost  or  destroyed) ;    W.   Va.   Code    1891.    8t 


■E^^s-'^mtw^^r^^ 


tiun  of  proving  the  parU  of  a  judicial  record 

'  I83t,  Sturtevaiit  v.  Robioaon,  18  Pick. 
I7S,  179  (paper  containing  "the  substantial 
coptenta  of  the  lost  paper,"  here  a  writ,  re- 
ceived, nothing  better  being  available);  1851, 
Com.  ».  Roark,  8  Cuah.  SIO,  813  {vtrbatim  taati- 
■ony  to  a  part  of  a  lost  judicial  record,  not 
Mi-eesary);  1875.  Cunningham  v.  R.  Co.,  61 
Mu.  33,  36  (nature  and  aubatance  of  the  lost 
record  must  be  shown) ;  1849,  Browning  r. 
nanagin,  n  N.  J.  L.  587,  671  ("a  mere  ab- 
»»w.t  of  the  writ,"  sufllcient  on  the  facta); 
1865,  Leland  «.  Cameron,  31  N.  Y.  115,  lao 


when 
had  "). 
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"fh'pner  or  better  evidence  can  be 
i  .  *".''  ,*!»"  "'•  etatutea  dealing  with  the 
—~  otjudiciMj,  tMn.lli,lHd  cofif  (nnte,  §  1660). 
and  of  Ultgthlt,  rMilaled,  or  other  recorda  re- 
copied  {ante,  {  1575). 

The  use  of  a  eltrf,  docket  or  mimite^iooi  ia 
further  cons  dered  /wit,  t  84S0,  under  the  prin- 
ciple that  it  is  the  record  iHelf,  when  the  iud«- 
ment-roll  has  not  been  made  np  or  ia  lost. 

»  For  an  abetract  of  title  aa  an  (i<f  mission  by 
the  party  making  it,  see  ante,  J  8105,  note  5. 
The  proof  of  the  lost  deed  itwlf  by  a  recmd 
containing  only  an  abetract  has'  already  bean 
eonaidered  iu  }  8105,  nota'4. 
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§  2108.  Utmm:  (2)  XMord  AooMslbl*;  Copy  of  WhoU  nqnind.    Where 

the  public  reoord  ia  in  existence,  it  is  usually  no  more  procutable  for  pres- 
entation in  Court  than  when  it  ia  lost,  a&d  therefore,  being  by  law  irremov- 
able, its  production  t»  $p*ct»  is  ordinarily  not  required  (ante,  §§  1215-1222). 
But,  with  reference  to  the  proof  of  ita  contents,  a  very  different  application 
of  the  principle  of  Completeness  ensues ;  for,  since  the  original  is  in  exist- 
ence and  accessible  to  all,  it  is  still  feasible  to  reproduce  the  original  by 
written  copy,  in  full  both  as  to  verbal  precision  and  as  to  entirety  of  parts. 
Since  this  is  feasible,  it  may  well  be  required,  having  in  mind  the  great 
importance,  especially  for  legal  documents,  of  comparing  every  word  and 
part  in  the  whole  before  determining  the  total  sense  and  effect  that  should 
be  given  it  Accordingly,  it  has  always  been  an  accepted  principle,  for 
accessible  public  records,  that  the  proof  must  be  by  written  verbatim  copy 
of  the  whole : 

Ant*  1726,  Chief  Baron  OUbert,  Evidenee,  17,  28:  "When  any  noord  ii  exemplified, 
the  whole  reoord  must  be  exemplified,  for  the  oonstruotion  most  be  taken  from  the  view 
of  the  whole  matter  taken  together;  ...  for  the  precedent  and  subseqnent  words  and 
sentence  may  vary  the  whole  aenae  and  import  of  the  thing  prodaced,  and  give  it  quite 
another  face ;  and  therefor*  so  much  at  least  onght  to  be  produced  as  concerns  the  matter 
in  question." 

1820,  /otiMon,  J.,  in  Vance  t.  Reardon,  2  N.  *  McC.  299,  803:  "The  mischiefs  of  con- 
founding them  [copies  and  extracts]  appear  to  me  too  manifest  to  need  exposure.  A  psrtv 
is  not  presumed,  nor  is  he  boand,  to  know  what  evidence  his  adversary  will  adduce  agtinst 
him ;  and  if  he  [the  adversary]  be  permitted  to  extract  from  a  record  only  so  much  as  be 
may  deem  necessary  to  his  own  side  of  the  queation  and  to  give  it  in  as  evidence,  he  will 
alwaya  take  care  to  leave  out  that  which  makes  against  him.  By  the  same  rule,  the  oppo- 
site party  would  have  the  sama  right  to  extract  so  much  as  waa  snbaarvient  to  his  side  of 
the  question,  which,  from  the  specimen  of  extraction  famished  by  this  ease,  would  pro- 
duce inexplicable  difficulties." 

M29,  Porter,  J.,  in  Dtimutee  v.  Muegrove,  8  Mart  H.  a.  875,  881 :"  The  neoeanty  of 
producing  the  whole  of  a  leeord  is  founded  on  the  idea  that  the  part  omitted  containi 
aomething  nnfavorable  to  the  party  offering  it,  and  that  the  constmetion  most  be  gathered 
from  the  whole  taken  together." 


Before  noticing  the  application  of  this  principle,  certain  others  must  be  called 
to  mind  which  lead  by  other  roads  to  the  same  result  in  certain  respects. 
(a)  By  the  rule  about  producing  originals,  a  voluminout  record  (usually  of 
pecuniary  accounts,  sometimes  of  other  entries)  may  be  proved  by  a  summary 
or  abstract  {ante,  §  1230>  This  is  in  form  an  exemption  from  producing  the 
original,  but  practically  involves  the  present  rule  also.  (6)  By  the  exception 
to  the  Hearsay  rule  for  Official  Statements,  a  certified  copy  of  a  public  record 
is  admissible  when  made  by  an  officer  having  authority  to  furnish  copies. 
Now  this  authority  is  universally  conceded  to  extend  merely  to  the  furnishing 
of  full  copies,  and  consequently  an  official  certificate  of  tke  effect  or  subgtanee 
of  a  record  is  not  receivable  under  that  Hearsay  exception,  unless  by  statute 
.express  authority  to  give  such  certificates  has  been  conferred  (ante,  §  1678). 
The  result  of  that  principle  is  to  require  a  verbatim  copy  from  official  certi- 
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fiers.'    Bat  obviously  it  nj.  nothing  a.  to  the  we  of  sworn  or  examined 

iLT;ri^nr'.i  •  fV*'"™"*  °'  Completeness  is  due  solely  to  th^ 
JZ  2^™?  '  ?"«''  '"'  "*'*^''^  ''"P^^  the  present  principle  and  the 
above  Heamy  exception  comcide  in  their  effect  (c)  By  a  rule  of  Prefer- 
ence, a  ^Un  cop!,  is  always  pre/erred  to  oral  tutiJLy  byZlLo^L 
proving  the  contents  of  a  public  record  (ante.  §  1269).     Its  p^S^ect 

genuinely  a  rule  of  Preference,  because,  even  if  a  witness  could  repeat  the 

^li:d";ottt:^r"r  '«-"<-"-'-• -tin  a  wntten  47  w-ldt 
preferred ,  so  that  the  rule  of  preference  is  directed  to  the  priority  of  written- 
^^^'::fr'^'f^^<^-^^^onj.^nddoe.  not  in  itseff  dec  L  alnhtg 
as  to  the  m*«<m  tenor  of  the  testimony,  (d)  Last  of  all  comes  the  pCn? 
pnnciple  of  Comp  eteness.  by  virtue  of  which  the  record's  contentemS  te 
reproduced  verbatim.  ~  ti^i,  principle  being  independent  of  the  othTtwo 
and  havmg  an  operation  of  its  own  over  and  ab^e  theire,  even  thoirrt 
«.me  pomta  there  may  be  a  coincidence  of  effect,  apparent  or  reS  * 
J;J^  ,  Completeness,  then,  there  is  required  (ante.  §  2095  par  2^ 

^th  verbal  preeition  and  entirety  0/ parte-  ».  8 -swJO.  par.  j) 

JUiZ'^^ir'^  "^^^  ^  '**^^'^  ^y  "  recoUection-witness  testifying 
r^rfcrtmtotherecord'scontents.  Bu  by  the  rule  of  Preference  above  noted 
th^verbattm  report  must  be  in  writing,  i.  e.  a  "copy."    Thata  Z^^^ZL 

'^m  SI'L"""'  "^  ^"J""*^  "  *"  ''''  composi^result  of  thel^^kS 
*J  iJ^  "quiwnient  of  entirety  ^parU  rendere  it  necessary  to  examine 
he  different  kinds  of  public  records,  in  order  to  ascertain  in  wlTt  rnTts 
entirety,  and  what  portions  belong  together  as  inseparable  parts  of  a  si^gte 
wholft    To  that  question  we  now  come  •  *^ 

MoaraMnn,  AMMMra  Books,  Coiporat*  Reoorda,  Statnte-RoUa.  ICut1.». 

and  constotuuon  of  parts  that  no  fixed  rule  is  possible.  In  genenJ  there  J 
a  broad  distinction  between  records  which  merely  copy  in  sucTess'on  fo^ 
permanent  reference  single  private  documents  each'lomKaSf  -Uh 
«.  records  of  deeds  or  land-patents-,  and  records  which  containVuccess^ve 
entnesofofficere^totheirdoingsfremtimetotimeuiacertaincS^ofrat^^^^ 

phed  to  the  document  if  proved  by  copy  from  the  original  (ante,  88 1268-12721 
t .  the  copy  must  be  of  the  whole  document  as'recorf^J'but  no!of  InJ 
other  documentthat  may  happen  to  be  recorded  in  the  same  book.*  Butt  tSe 
M,  by  (uin|^  th*  wonU  "  •  trae  copy,"  "  »  eoi- 

1 136?"  •»»'«»*«"  »»»•   »»«  lJ««d  OM*. 
'  1650, Ndthrop  ».  JohoMB,  CUyt  US  ("In 


*»  C«.,  put  of  •  loipf   MttWlt  WM''rop"i;d  OT»" 

•»<!  iworn  trae  and  [t&tVtewM  10  milch  ofk 


daded,  "for  th.t  there  m.y  be  proviK»».  etc..  U 

did  n»d  the  roll  throughout  of  this  patent.  .  .  . 
S^i^'a,"  .^.--~JK  ''«««">.  iThmd  been 
«S,  497  (book  of  official  grant*,  with  u  entrr 
Of  »  ^^t  to  K.;  the  marginal  entry,  "nrt 
^M?'  leqoiied  to  be  ,w«li£o) j  iss^fHiJS! 


i  f  H 


4.--; .  k    » -  ■  -  - 
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othm  ol»M  of  reoordt.  where  snooeMlve  entriee  are  made  by  the  officer  in  a 
■ingle  book,  concerning  many  perwna  or  piecea  of  property,  the  aame  person  or 
property  being  dealt  with  in  perhape  varioua  ptrta  of  the  book,  it  ia  not  necessary 
to  reproduce  any  but  the  entriea  affecting  the  aubject-matter  of  the  Utigation.» 
In  particular,  the  use  of  copiea  of  entriea  in  a  parith-regisler  of  marriages, 
births  and  deaths  will  depend  much  on  the  acope  of  the  famUy  occurrences 
desired  to  be  proved ;»  so  also  the  proof  of  eorporaU  record*  will  naturally 
vary  according  to  the  matters  in  issue*  The  parte  of  a  $tatuU  are  in  no 
less  a  degree  composite  and  variant,  and  the  extent  to  which  a  copy  must 
reproduce  the  terms  depends  on  the  issue  and  on  the  acope  of  the  statute.* 

§  2110.  Bamm:  AppUeatlon  to  Judiolal  Reoorda  (Common-taw  Jvdgment, 
Obanoery  Decree.  Frobete  o*  WW.  Criminal  Convlotloii.  Bbariffa  Deed,  etc.). 
(1)  A  judicial  record,  made  up  as  it  is  of  separate  documento  aud  entries 

tnn  .  ShokS  99  lud.  SS.  65  (reeorf  at  »it>»A;  97  (o«ci»l  »h.t™ct  <rf  marrteg*  certiBcttt.,  etc  , 
!S««  to.  deporftlon  n«i  ing  it«mt  in  the  -imitwd  under  rtMnte).  ComiNiie  the  »ta.nte, 
SSrt "id'diriM?.  Me«ief  V.  H.rn«..  39     dt«l  ai-e.  1 1644.  whiei  often  frnpl,  «meth.ug 

SS^i,  C^TlMPfcenS  AtL19  (copy  of  »,  corponitJon  book*,  when  offerwi,  "are  tenti- 
SS^Ig^ntiSing  itUi.copy  of  iu  Zrj  of'  mpn;r  before  tJ>»im^Jr„^}.  t^T..^!^: 
Mtufiction ;  the  latter  held  to  be 


HHuuKuuii  i  .u»  -~~- ^  «1«>  in  evi- 

dence) ;  1857,  Atliins  v.  Lewie.  U  Orttt.  30, 84. 
umbU  (ahrtract  of  a  laad-patent.  Mt  receivaWe 
on  objection  made).  Com™ .-  N.  Br  CotmL  8t 
1877  c.  46, 1  8  ("  in  the  proof  of  Utle  from  the 
Crown"  by  examined  or  certified  eopy,  claoew 
"  which  may  not  be  pertinent  or  releTaut  to  the 
matter  in  qnertion  "^  need  not  be  prored;  Bid 
no  copy  »haU  be  excluded  for  omiiiiom  which 
"do  not  prejadice  the  oppoeite  party  or  affect 
the  meriti  in  queetlou  *) ;  |  9  (yet  plaU  or 
plane  referred  to  moi*  be  copied,  nntote  on 
proof  that  no  each  plat  or  iJan  i«  »?•«•»- 
terad) ;  ISSl,  Robinaon  v.  Qinman,  S  Vt.  163, 
164  (extracu  fhim  a  land-wamuit,  aafBcient  on 

Compare  the  rule  aa  to  proTing  the  •«»■ 
Ann  ofalot  <k*d  {mU,  |  alosl.  ^Whether  a 
teal  miiat  be  recited  in  the  copy  of  the  record,  or 
in  the  record,  ia  al*o  there  bnelly  noticed. 

1  Ark.  StaU.  1894,  i  9887  (extract  or  entey 
from  tax-lilt  or  book  or  from  amiitor'i  record*, 
admiMible  equally  with  the  entire  liat,  etc.) ; 
1848.  Job  V.  Tebbetta.  10  111.  S76,  380  (extiacti 
from  tax-recorda,  held  nifficlent) ;  1898,  State  <,. 
Howard,  91  Me.  896,40  Ad.  65  (U.  8.  collector  • 
lift  of  liquor  uxwem;  entnr  relatmg  to  de- 
fendant  alone,  raffident);  Oh.  Rev.  St.  1898, 
{  5339  c  (abetracu  of  certain  loet  records,  etc., 
receivable) ;  1845,  Farr  ".  Swan.  9  Pa.  St.  245, 
955  ("An  extract  is  evidence,  if  it  appean  on  iM 
face  to  contain  all  that  relate*  to  the  lubject  m 
controverey  " ;  her*  of  a  plot  of  loU). 

»  1875,  American  LHe  In*.  Co.  r.  RoMnacle, 
77  Pa.  507,  515  (copy  of  parishregirter  entriM 
bv  ubnlating  all  material  datee,  etc.,  held  »um- 
Kj  1878!  Stat*  r.  Colby,  51  Vt.  Ml.  895 
(clerk*  certiSed  ropy  of  marriace  record,  omit- 
tiuK  the  certiBcate  of  the  miniiter,  nut  ioffl- 
cient) ;  1879.  Sute  r.  Potter,  SS  Id.  33.  38  (copy 
of  marriaxe  record  held  ■nflldent  on  the  i»cti) ; 
ISS^rSlfi  ».  amjf,  t9  W.  Va.  604.  606, 9  S.  E. 


muDj   uow™   •»•  j»./   —   ~   ■--  ........    -,■,". 

taining  to  the  mm*  tranMctioa  ;  bnt  the  oBemr 
may  read  what  he  chooaee.  leaving  the  oppoueut 
to  read  the  r«*t) ;  1866,  Viicher  v.  B.  Co.,  34 
Oa.  53iB,  539  (corporation  book  of  minnteaj 
relevant  part*  not  firet  re^d  may  be  treated  u 
'■  already  before  the  jury  ") ;  1900,  Funchii  c. 
Bank,  110  id.  897,  86  8.  E.  956  (jorporation 
minute*;  the  whole  nfaUing  to  the  tranaactinn, 
not  required);  1843,  Wood*  r.  &mU,  14  N  H. 
101,  109  ("  In  admitting  copiea  of  records  [here 
proprietary  record*],  it  would  be  absurd  to  re- 
quire a  copy  of  the  whole  book;  copies  uf  m 
much  of  the  record  a*  nlatea  to  the  sul.ject- 
matter  of  the  suit  are  allowed ;  bnt  there  iihould 
generally  be  an  entire  eopy  of  the  proceedings 
of  a  particular  meeting  or  anything  else  <li)ue 
and  transacted  at  a  nwticnlat  time  ');  1854, 
WUtehonae  e.Bickford,  29  id.  471, 481  {fmblf  it 
mnst  be  merely  "  a  full  record  of  the  entire  mat- 
ter which  it  embrace*  or  to  which  it  relates") ; 
1858,  Sinking  Fund  Com'n  *.  Bank,  1  Mete. 
Ky.  174,  186  (ledtal  of  corporation's  proceed- 
ing* aa  aet  ftnth  in  a  mortgage,  received  as  ■ 

'^i\ea9.  Swif*  V.  FiUhngh.  9  Port.  39,  5i 
(onlv  th*  material  portion  need  be  offcreil); 
1845*,  Chamberlain  v.  Maitland,  5  B.  Muiir.  448 
(depoeitiop  of  a  foreign  notary  verifyiug  an  ex- 
tract from  a  law  a*  to  holidavs,  adniaU'd); 
1864,  Biesenthall  v.  Williams,  1  Duv.  329  |»ini- 
ilar :  treated  a*  a  "  *wom  extract"  of  a  rci-urd) ; 
1859,  Grant'*  Baeceesion,  14  Ia  An.  795  (con- 
tenU  of  a  usury  statnte,  anffident  on  the  facU) ; 
1894,  State  V.  WeUh,  8  Hawk*  404,  407  (title  of 
a  statute  not  lufBcient.  ta  proving  an  imorpora- 
tion):  1838,  Adle  ».  Sherwood,  3  Whart.  481, 
483  (so  much  only  of  a  statnte  "a*  pertains  to 
the  matter  in  point  "need  be  certiHed);  18,6, 
Grant  v.  Coal  Co.,  80  Pa.  808.  916  (copy  of  a 
chapter  of  a  foreign  statnte,  hold  snfBcieiit). 
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lapier  oi  a  loreign  natiiio,  ■•••»  .««....-"- ,  • 
For  proof  of  a/ont/ja  lataH  by  expert  terti- 
y,Me<M(«,||lt71,195S. 


II  >094-312«]         PUBUC  RECORD ,  COPT  OF  WHOLE.  ,  3„o 

and  it  Sto  SLTbTof  ^coSTth.  1 1-  V""^^''  °'  Completene« ; 
(anU.  §  2108)  chieflWer     Witt*!     '  '"J^^  "***"""•  •'««dy  <l«°t«i 

.»  th.  tenn,  of  the  Judgment  whitrif^.Ui'Kd^cL'^^  ''''' 

Only  one  distinction  is  to  be  noteH  n«™.i„  *i,  .    • 
be  invok«l  for  v«ying  p^,^  thelLZf  L  '  J'"""  '^  j^^^-t  may 

i.  sufficient  for  th^urZ  i^  L{d    " .  t  ^^"'  ^*^'°«  '^'^  ""'^^"d 
Judgment  is  alone  na^^irist'^r^c^:^^^^^^ 
whe«  the  fact  of  judgment  «ndered.  irrespectS:  o?  S.^U  detls  ofT 
preciae  matters  m  controversy,  is  alone  material  a  codt  of  the  fi!j  ^      , 
judgment,  with  perhaps  one  or  two  other  parU  oi  r'^ld!  wmtfJcl"  °' 

with  Mme  exocptioiu  and  UmiUtion..    The  ^n  .1"!^  Bot  thu  rule  U  l*id  down 
rword  which  ia  l«,Wng  aS^y^Z  ^^JIT    T  «^J«»'  "  ^  ^^  "^  P*rt  of  the 

<H.ly  n«d  (M  it  i.  her.)  toTl  the   L^STt  A         IT^al*"  r?""-  .^"'  ''•'"'^  >»  " 

.w««„»th..«„„tio„'rr.:iir.^-rSi-^;^i^-— ^^ 

c2?  ^7Z  e'ir  *7k  "*""""•  *'*'"*'"'  "«  •"»  innamerable  v«.    y  of 
cam    At  one  end  are  the  cases  in  which  the  entire  record  is  needed  ?„ 

.-  *„'*?•  Q""""  '■  RoWmoo,  90  O*.  7S«  7«a 
>«  8.  E.  96>:    I90a   UtUj, 'RockC;  Ca": 


Hod«.  n»  id.'  BirSr  a  B  7«.  .SVX..-    !l.5r^  '  ^'-  *  mTSm  (»m.  qn; 
Ad>X  ,  i^  ,"^;,»J,*  ^  -.W^  ^     H^h'^iJ'tii,.'*^'  "•  W«tm^" 

L     888.  Art.  .U    1   u    /...I.  '_     "■  fS'  "^P"-       f*°?-   SW    (WU   Md     aiinrar  nw.ni. 


|«d(tmeut  or  deerw  are  receir«bl.  to  prore 
i«'  ^"'^  otmeh  jodrmnt  or  decree"); 
IM.,  Kain«jr  v.  Hioee,  111  %  C.  318,  SS  8.  £ 

»  The  sahrtaatire  law  beinv  OMallr  the  ds. 
tw-Bining  faatnta,  it  woold  bS  unBroiiaMe  to 
J«.n,p, .  fall  coitectioD  of  the  pISSSST- thS 
oIlowiDR  wiU  lerre  merel*  ..^SSitteM  of 

Mb.  SI,  KmbU  (chaooerjr  decree  mnat  be  ao- 
Toum M 


MS5 


N.  Bt.  Cootol.  St.  1877,  c.  48.  |4  (•• 

of  an  order  or  entry  of  jadRment  infficei,  with- 
88  Ark.  181,  186  (decree  in  chancerr  reiitiiS 

Mie  pnpne  »,».  witlwM  tJie  other  proceed^ 


ban,  th«  datendaDt  wm  allowed  to  pcodoM  td- 
dMooal  oaitt) :  U: 


1  Mutt);  U:t  US*.  PhUipaon  *.  Baiat, 
S  Ua.  ifT pi];  S.  Y.I  1807,  WOaoo  r.  Con- 


I  ailO  BULBS  Of  COMPLETENESS  (C0MPUU80RY).     [C«af.  lAXI 

IV\  The  trobaU  of  awiUn*  jndgiMiit  pronounoiiig  the  due  eMCution  of 
.  wii.  «.d  Uierefoie  .  copy  of  the  wiU  alone  wiU  usurily  not  iuffloe.  whew 
the  offer  usomei  the  execution  of  the  wiU  m  » Iwt ;  the  whole  of  the  record 
of  probate  must  on  principle  be  offered.  Bnt  the  presumption  of  regularity 
of  official  proceedings  {fo^,  \  2634)  may  weU  suffice  to  dUpense  with  cer- 
tain  parU  of  the  record  or  to  proVe  certain  part,  of  the  proceeding,  not  con- 
tainedin  the  record.  The  requiremenU,  howercr.  of  the  .ub.tantive  law  and 
of  local  procedure,  a.  weU  a.  the  general  regulation  of  the  .ubject  in  mod- 
em  time,  by  exprea  statute  of  procedure,  to  complicate  the  .ubject  that  it 
would  be  nnprofiuble  to  attempt  to  diwntangle  the  operation  of  the  pnn- 
ciple  of  evidence.* 

inci):  I88S.  Hallam  v-  niekiaaon.iT  id.  110. 
nS.l4  8.  W.477  (iwJ«irfr»<»n(;partaia»  forth 
keldinaafficiaBt);  Cal.i  1887,  Nlma..  JohojoD, 
7  CaL  no  (raeoid,  lacking  jodKOMiil-baok.  Md 
innifllcieot) ;  1861,  OoUatona  «.  UaildKm,  18 
W.  41  (ceniAeatioa  of  each  part  of  the  teeonl 
aa  •  aepataU  paper,  rafldaiit,  thoa|rti  not 
proper);^  C.  #71878,  |  i907  (certifled  copy 
S  r foreign  indieial  ni-ord  mart  contain  tan 
euct  tnS«Apt  of  the  whole  of  it");  Go.: 
1887,  DoggaU  V.  Slmi.  79  Qa.  153,  857,  «  &  B. 
tw  (reoSrt  of  eonyictioo.  not  anflWent  oa  the 
fceU):  I89i.  Ocean  a  8.  Co.  v.  WlWer.  107 
iTtn,  38  &  E.  178:  ///.:  1888,  McMlUan  «. 
Lo»eioT.  118  m.  498,  4  N.  E.  778 ;  IJOl,  Peofde 
».  Kka,  187  id.  449,  84  N.  B.  898  (conntr  court 
Moorda,  held  "riWenti*  P«>»«>,on  the  fai^); 
/«*..•  1861,  Phdpe  ».  llltao,  17  lad.  418;  1881, 
Koaler  ».  Crofoot,  78  id.  897,  600  (action  on 
notea  for  a  indcmant ;  copy  held  ineomplau  on 
2b!^t.)i  I8SI,  JeaUneV  Stale,  ib.  138  (cod- 
Tictioo:  ncord  anflkient  on  the  facta);  1888, 
Addaraon  t>.  Aclterman,  80  id.  481,  490  (part- 
nanhip;  record  held  mOeieBtiy  complate)! 
1884,  Brown  w.  Baton,  98  id.  591,  595  (actiott 
on  a  indnient;  record  iDOom^eto  on  the 
Sieta) ;  'iSmTwiilemaiei  *.  TbraiK  »»  if  853, 
15  N.  E.  350  (mallcioae  praeectttion ;  the  indict- 
ment allowed  to  be  read) ;  ta.i  185».LattonrMt 
».  Cook.  1  la.  1,  5  (whole  not  reqnirad  on  the 
faeU) ;  1858,  CamplieU  ».  Ayrea,  6  id.  M9, 844 

Ilardin  404, 400 ;  1819,  Qrebbin  ».  Dari^  1  A. 
K.  Ma«h.l7 ;  ild.:  St.  1890.  c.  318  (imteail  of 
a  ttanacript  of  the  record  of  a  canae  in  a  domea- 


tic  court,  the  original  napere  with  a  trmnjcriot 
under  aeal  of  the  docket  eutnea  will  anlBee) ; 
Uau.!  1848,  Eaton  c.  Hall,  5  Hale  187,  190 
(an  order  of  refereaoe  to  arbitration;  "proof 
of  a  copy,  or  of  the  oontenU  ao  f oU  and  com- 
pete aa  to  be  aabatantially  a  copy,"  allowed) ; 
SSL.-  1897,  Droadowtki  ».  Choeen  Frienda, 
114  Mich.  169,  71  S.  W.  169;  Mia.:  \W*, 
HandaTUle  r.  Stockett,  88  Ml*.  898, 408  (when 
the  record  itaelf  ia  not  producible,  ita  diapnted 
contenta  moat  be  tried  by  compleia  tranacnpta, 
not  by  certifled  extract*  or  by  depoutiona) ;  1 887, 
Shirley  ».  Fearne,  33  id.  653,  667  (aama) ;  1897, 
Bale  ;.  State,  -  id.  -  ,  11  So.  871  (parJniT: 
to  determine  materiality  the  whole  of  the  record 
or  aa  mnh  ■§  it  Mplal  ahoald  be  produced; 

41 


ine,  1  John.  180  (chancery  dwsiaa  awanling 
execution  oa  a  prior  daeiaa  recited,  offered  to 
ihow  the  prior  decree;  bald  inanadent  u  * 
COPT) ;  18-10.  Wtnan*  v.  Dunham.  5  Wend.  47 
(approTing  the  preceding);  1817.  Pack»^i  t 
fflu77  Cow.  434,  443,  on  app  1  Wend.  411,  j 
id.  878, 884  (foreign  jadgment ;  docamenU  held 
nflleienl) ;  Pa. :  1813,  Uamptca  v.  Spackentgle, 
9  S.  *  R.  111.  m  (record  of  partition,  held  in- 
tiUflcient);  Teaa.;  183S,  Lowry  ».  M'Darmott, 
5  Yerg.  115  (decraee  of  sale  nad,  without  pro. 
dnciag  bill  and  answer,  to  show  land-title); 
1841,  Lewis  V.  Ballard,  3  Humph.  107  (actiimon 
a  proeeention  bond ;  esecntion  do*  unble  with- 
tM  the  whole  record) ;  1848,  MeCnUy  r.  Malco^^ 
9  id.  187, 193  (copy  of  indictment,  without  tlie 
rast  of  the  record,  excluded);  l849,Whitniotei. 
Johnaon,  10  id.  610,  611  (decree  direatin);  title 
to  realty, sufficient  without  the  wh<de  record); 
1865.  Carrick  ».  Armstrong,  1  Col.!w.  !U 
(champertous  agreement  to  transfer  jndKmeut; 
deposition,  etc.,  withoot  the  entire  reco^l,  itwd- 
mWble) ;  1871.  CoSee  ».  Neel/.  1  Heuk.  304, 
307  (clerk's  eertiScaia  at  record,  held  to  import 
a  amy  of  the  whole) ;  1873,  Saint  r.  Tavlor, 
11  Htiak.  488,  491  (inadreaey  in  another  State; 
decree  snOcient,  without  the  entire  record); 
1880,  Gamer  v.  StatN  5  Lea  113, 117  (jueticei 
indcmant  recoTeied  on  county  warrants:  whole 
Sttlie  record  to  be  prodaeed);  1880,  Willit  t. 
Lottderbaek,  ib.  561  (sale  by  decree  of  Court; 
whole  record  required);  tl.:  1797,  Ri.hard. 
V.  Pearl,  D.  Chip  113  (tresnaaa  for  cattle  taken 
from  the  pUintift,  wlio  obtained  them  under 
an  exeentlon;  judgment  as  well  as  executios 
leqnired  to  be  read) ;  To.;  1836,  White  v.  Clsy, 
7  liaigh  68,  78  (injunction  bond  decree;  ej- 
tracU  anfficient  on  the  facts).  Sumntima, 
though  a  prior  decree  ie  required,  it  m«jr  be 
aaffiSently  prored  by  a  ndiat  in  the  one 
oSered  (auto,  f  1664). 

»  The  following  caaaa  may  serre  a»  illMti* 
tiona;  the  statntaa  collected  mttt,  (  1681,  will 

Side  to  the  local  etatntory  prorisionn:  xm, 
llamy  v.  Hawkins,  17  Fla.  780,  756  (certiilfJ 
extracts  of  probate  records,  exclude.!) ;  1«», 
Vail  V.  Rlnehait,  106  Ind.  6,  IS,  4  N.  h  8U 
(probate  proeeedinga,  held  «n«Weiitljr  conipleW; 
ino,  Miltei  a.  Caiothers,  6  8.  *  B.  215,  3» 
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(4)  In  dttoprfiting  a  witneM  by  proof  of  convictum  for  trim,,  a  copy  of 
the  enure  «coid  w«  ,«,„ir«l  at  common  law ;  but  now.  alm^t  eveVwhe™ 
by  .Ututo.  It  «  allowed  to  prove  the  conviction  by  the  cr^xSratirn 
of  ^th.^w.tne«  him«lf  or  by  a  brief  certificate  of  L  «iX3r  S 

(5)  In  proving  title  by  the  deed  of  a  theriff  or  tai^Uetor  aellin..  rinon 
execution  for  a  private  debt  or  for  taxea.  the  p««.nt^tleCu^^^^^^ 
eaet  the  proof  of  the  judgnunt  and  e^utian  a.  well  a.  S^Zrf  Zt "  n^ 
he  .henff.  doed  ueually  recite,  the  former  documenta  or  onTof  them  th^ 

farmer  queetion  ari««  whether  this  hearty  recitid  i,  adZiWe  evil 

(1)  It  came  to  be  generaUy  accepted  at  common  law  that  a  bill  in  Chan<^ 
could  not  be  need  as  an  admi,non  in  another  cause  at  kw  ZjnTf  *h^  J7 
filing  the  bill  ianU.  §  1066^    So  far.  however  Tit  '„.^;rS  ^s  ^e'^S 

oT.^  t^w^hL'l^  T'^^J'.'  i"«^-»  "-"J.  fo'  it  is  oZd^i^b- 
oat  regard  to  what  was  detisrmmed  in  Uie  suit  or  whether  anythine  at  all 
wa.  deti,nnmed.    It  is  separable  by  itself,  as  a  single  connectS^Uilnt 

^.i>°Whelrr  ":>!!*'  r'**°"'  "^^  the  remaking  pais  oHhe 
KconL'    Whether  it  must  be  read  as  a  whole,  or  may  be  read  in  parts  onlv 

^J?'^  i  ?u'  ^^'^  ''^"*^^'  *'»«  '''>°J«  «'  «ny  »«gle  writintt  must  be 
wi;  and  the  practice  is  apparenUy  unsettled.* 

(2)  An  awttwr  in  chancery  -  which  was  unquestionably  receivable  as  an 
sdnussm  (ante.  §  1065)-i,  for  the  same  reason  a  seJJZ  dolumeS 

;SSi?  '^^I  "  ^«*«P«°'J»»  <"  the  record;  the^^at^H;  A 
««»rd.  therefore,  need  not  as  such  be  proved.    But  an  answer  is  at  least  m 
..very  name  implies,  a  response  to  charges  in  the  biTSn  the  pS^" 


(Wd  MffldjoJ,  iWioBgli  hew  Mjr  on.  witiii. 

^?T"«-'fc«    br  tHrUnifldrt.  on'iS 

Ki  .^i£r*f*  •»?"  «o  h.T.  been  in  doe 
fora) ;  1841,  Ly  ,.  Kennedr.  1  W.  *  8.  886 

^^S^«  «2'f»«»  O'   PWb"**.   with   .  COM 

ofA.  ji  1.  »«dMMhoagh  it  .ho»ed  defeSvi 

K.  Co.,  41  &  C.  1, 17,  I»  8.  K.  J08  (•tstntorr 
jwmuwoB  to  PWT*  the  .ppointmeiit  of  u  ex- 
«Mor  by  eoD.  ol  the  letten  of  edminiiitntioii 

^  e.  Andenon,  »  Hnmph.  778  (iirtifled 
SLL  • '°«^.">f«»««'od  will,  omitting  the 

" i^  **•■  *•?-<•»•) :  IMl.  MoeelT  r.  Wingo 


Jri^h .  .'.«'^^»~?'  "'  •  P"*««.  Md  iS 
-  ,  48  8.  W.  165  (a  ceitiOed  oopr  of  •  wiU  in 
«ierecit«ta  ofthereconl  dewaibed  the  mi^ng 


ramed);  18.11,  .ffx  pa^,  Todd,  8  Lei^h  818 

whrther  the  c«tiflc«e  mnM  .hoW  fo«i^  j^f 

J?  $*^,"»?"«**^»;  >8»7,  Newman  *  f  t! 

<PJ^^  P"""""*!  «o  hare  been  made  on  doe 

'  See  the  raiea  cited  aii<«,  {  1065. 
~.„  \"*,'.  "■'J"  "•  FJ^oUm.  88  Ga.  49  (op. 
E^.''lS"'"T'^.  ^  "*>  "<*•""  P«*  of  t& 
nma  biU  tehuing  to  the  lame  iwine");  1878. 

S^fLfl^?"^/""-  *»  '"*•  «•  ♦»  («n>endment 
Ina  wpwate  docnment.  to  a  bill  in  chancery 
need  not  be  read  with  the  bill,  but  the  opponent 

^Jl^.^S'J^-  J"""  "•  6imnthan°,M  i" 
478,  476.  5  8.  E.  764  (bill  in  chancery ;  "what, 
ever  the  law  may  be,  with  regard  to  admitting 
a  PWt  only,  .  we  am  rare  that  if  a  part 
only  be  tendered,  that  part  shonld  be  diatincdr 
pointed  ^t  and  aU  of  the  inetmrnent  n.«i 
>ur  to  make  that  part  fnlly  and  eomctly 
nnaeirtood  ihonld  go  to  the  jiiy  ")    '*""*v 
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Um  RULES  or  COMPLETENESS  (COMPULSOET).    [Cba».  LXXl 

thenfoi*   o(  incorponit«i  teprnto  writlngi  {anU,  §  2104).  the  WH  mnrt  in 

without  theqneetion  ddling  tor  it? 

a  r>    &  p  1TA>  lb   CaaubM,  for  tb«  dcfradant,  on  tlie 

.ornite of  oo««.l  only;   1 1!^;"°*  "^l!^-^^^  putTfir.t.  it  f lU  the  .tory, 

UM  of  It.  when  I  mmt  UU  the  Jnn^  T,  "  ."aio.  th.  la^  I  nw«  kn«w  it  don.  " ;  H  r. 
Ca«.pW< ;  "  How  cw  your  lord.hii>  «.d  »^«  l--^  «.°°*  ""•]  ^^  jj„  ^^j.^  4^,  „„tion. 
knowth.  •UU»«.t  to  whteh  t  U  "  "'^'^  Kii.^  Mr  C-mpJ  •  "I  Wi«~  »»>«  de- 
ar. ..id.nce.-th.  '"^-it'lCi^nl  tSu,^  b^'  ^ZS  .11  th.  lnt,rrogaU> 
f.nd»nt'.  Miwer  would  not  b.  Ma  •'T"""^"""*  u-,  >• .  JWoA  C.  J. :  "  I  think,  if 
ri.^  If  b.  omitt^l  to  w.wn;  ri  *»«  P«;^J  XT^  u7  tJT  I  n.m  kn.w  it  don. 
you  ln»iit  np<m  It  upoo  principU,  I  «»iuiot  obJ.rt  to  «,  tnoufn  x 

befoM." 

*t.«-  ti..  wn  mnst  be  put  in  with  the  anawer;*  yet  it  is  not 

m^t  le«t  be  put  in  is  elsewhere  noticed  {anU,  §  2103.  pari.  §  2121) 
^n  rJSTta  no  part  of  the  record,  but  is  a  «»pa»te  sUtement  by  a 
^  '  ^"^f^^tvta  thTcause;  hence,  there  would  ordinarily  be  no  need 
SZirJ^U^cfp^STe' record.*  But  since  a  deposition  in  another 
of  P«^"<'»°8  !"*;"•  ^Ss  the  wirties  and  the  issues  were  there  the  same 
TT  rS^  a^y  ome  ^rfiu^t.  in  strictness,  be  produced  that  the 
5    Atl  of^;tierSd  isu^^  may  be  seen.   To  avoid  this  cumbrous  forma  Uy. 

data,  a  copy  of  the  record  is  unnecessary : 

1818.  L.  C.  EUio..  in  Corl^  rC^;  1  V-.  »  B.  ^"f^^^^  ^,  t,K„fu 

^^r}"  *sii*:;^r"5  w^.-ui'*:;.  t.^\rrrs::Ln  .he »™ 

not  from  .bsolnte  nwMSity-     "  *?;  ""»T .     _it.e„e«  »r.  unnbl.  to  attend,  th«  depc 


*  For  tbi«  pMoliuitr  ct  it,  i 
«  17t8,GUb«t,ETid«ii 


»a»J..»10M. 

.  USD  «uow^  ". ''  »»  (»b«ijm»  with- 

oat  th.  bill  ther.  do-  not  .M««  t»J*  ?  ""^ 
denending");  18S8.  Bow.  »■  Brwrton,  » ^-  • 
C  W  fes  (Miww  to  luUitoptomt  In  nn 
ancient  p^c^H-  •d-itj«l.^&  taterrogat.^ 
rie*  themaeWe.  b.ing  »•»)•        -•  /j.    .,   40 

•  1879,  Munro.  v.  PhflUp*  •♦  *»i  "•  *" 
(action  .«ln*  »  adminirtirtrix :  ^*",J^ 

the  opponwt  WM  nltowwi  to  pal  in  1--  "■ 


malnder  made  «  th.  «m.  «»•  "*  •"«"  " 
tatb.  -me  .adaTit) ;  1884,  Dowling  0.  F>*lev, 
M  id  617.  487  (rimitor  rait;  a  wtam  of  ih« 
defa^t  'being 'offeied  by  th.  pWnflT.  W 
^hltlirnMi  not  Dttt  in  th.  Toachert  refenwl 

In  Mch  ••  W.I.  conn«!l«i) :  18».  KdwarJ. .. 

j;S«f '.^'  -1  tb.  pl-ding-  ■»•/  I- 
iMd). 
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tRMbla  of  bsrlat  Um  Mil.  MMwwr,  md  all  the  proondlmi.    T«  .m^t  tk.>  i 

IL  Mat  thi  Wholi  of  th  Uttirahoi  bi  AmiwAtDs  m  nr  bt  rai 

Oppoitbnt  ? 
S  2118.  0«Mnl  MMipto,  tk*  Wbote  on  tiM  Bum  Unhi^  u  »«toTut 
■•7  b«  put  In.    For  the  reasons  already  suflBcienUv  examined  (anU  <  2004^ 
th.  opponent,  ^inst  whon.  a  part  of  an  utterance  has  been  put  fn.lay^i' 
h»  turn,  complement  it  by  putting  in  the  remainder,  in  ordef  to  lu« 'for 
u^r^l^ZT""  understanding  of  the  totd  tenor  and  effro7the 
utterance.    It  has  been  seen,  in  the  foregoing  sections,  that  there  is  much 
opportunity  for  difference  of  opinion  whether  the  proponent  in  Z  flrsTTn- 
.Unce  ««!<  put  m  the  whole.     But  there  i.  and  co£  be  no  dVlferce  ^f 
opm  on  as  to  the  opponent's  right,  if  a  part  only  has  been  put  in  WmLlf  to 
put  in  the  «mainder.    Indeed  it  is  the  very  f  Jof  this  opportunTty  a„d  JlS 
which  (M  already  seen)  has  frequent  bearing  upon  the  quTtion  whether"fis 
worth  whUe  to  require  it  from  the  proponent  in  the  first  instance 
This  right  of  the  opponent  is  universally  conceded,  for  every  kind  of  utter- 

hmits  of  the  nght>    The  ensmng  centroversies  are  in  effect  concerned  ierely 

thing*  eoald  make  it  oeoeiMrT  to  prodocs  th«     »-i-"i!rrr*" Jt"^  -^ 

Mil  And  Mnammm.  t»mnwiA»A  *l.  ^ i^.t 


WU  aiHi  aiuwnr,  pcorldwl  .  .  .  th*  oommiiiioa 
WM  (nodaecd";  and  eran  thli  mlcht  b*  dii- 
V>^  irith  whm  it  WM  by  lapM  of  tim*  pr» 
lamed  lo«):  1 80S  Palmer  vHijiMhuTy.  li 
Vm.  Jr.  176  (by  th«  Editor,  an  orier  i*  not 
»«»~ry;  bot  wHhoot  it  "tha  Contt  <rf  Uw 
".™?  go  ••w'Bah  tha  otbar  prelimiiuur  proof 
of  ih«  wn.  u.«ar.  u»l  i»ii*>io*iriwd"ti. 
10  exrnnpt  tha  Jndffa  who  triaa  tha  qinatioii  at 
""i"*/'?  »"*^»7  o'  hearing  the  whole 
wtord  read  that  an  order  i*  nude  aa  an  author- 
itr  for  the  receptioa  of  the  eridanca  without 
«»t  introductoiy  matter.");  1818,  Gordon  v. 
Ooidon,  I  Swaait.  185, 170. 

Whether  the  uMt  of  tk,  dtp-ilim  ItieU 
omt  be  raadhaa  been  eonaideied  mie,  f  8IOT. 

.  *.','•  'hw^re  one  of  the  rharacterittic  in- 

pwflDiUea  of  Code  leKialatinn  that  thii  alwava 
cooraded  principle  abuuld  freqnenllr  be  found 
•oleniuly  auactwl,  whUe  the  important  contro- 
T«r.iesalrea.lycon»ideredare  ignored  and  left 
withuut  a  nitlement :  Cat.  C.  C.  P.  187»  »  18S« 

When  part  of  an  aet,  declaration,  cuorerm- 
tion.  or  wntine  U  gjren  in  eyidencs  by  one 
party,  the  whole  on  the  aame  iobierf  may  be 
■"qatred  into  by  the  other;  when  a  letter  i. 
»«<l,  the  anawer  may  be  pyen ;  anj  .  faen  a 
*ta.hert  act.  declaration,  conyenMion.  or  writ- 
ing  18  given  in  eyidence.  any  other  aet,  declara- 
lon,  conyerwition,  or  writing  which  ia  neceiiarr 
to  make  it  nndnitood  may  al»  be  giyen  in  eyf- 
<I«D«  );  6'o.Cod«im,j524i("Whers«ither 


th.\l.h,^#*i""^e"  '•  «*'*'•  ■"  "Wend,  It  i» 

SZ!S.K.f"'r'H,'5"  '»"»«nMion  connected 
fc^s»  V««F^;  IW.HBlSdikeNebr. 
Comp.  St.  I591S);  fji.  Code  Pr.  1894.  I  35« 

£5^jW°fi?'  ""^  ■  P^y '•  <»nfa«aiona  "  mnat 
not  divide  them ;  they  mu<«  be  taken  entire  "1 

f^«?;  ^vf  '^w- » »•*>  (like  q3.  c  c  k 
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!  them  i  they  muat  be  taken  entira  ") 

Ll!^»  L^^^rP  .*'•  •*"»•  *  »»'»  <"  When 
part  of  an  act,  decUration,  conyenation,  or  writ- 

nn'.'il!  '^"°  "•  •/Wane*  by  one  party,  tha  whole 
on  the  aame  aubject  may  be  inquitarfinto  by  the 
o^her;  tlina.  when  a  letter  ia  read,  all  other  let- 
tern  on  the  aame  anbject  between  the  aame  par- 

S^i"?!  •*  «'""'■  •*'"'  *'"''  •  detached  IkT 
dec  anition,  converaation,  or  writing  ia  iriyen  in 
eyidence,  any  other  act,  decUratioS,  or  writing 
winch  ia  neoeanry  to  make  it  fnUy  nndemtood, 
or  to  expWii  the  aame.  may  be  giyen  in  evil 

c^V%%^:.  %  ''•  /."^-  ^^  ('■■'"'  t'Hi. 

/^.'w'l.  *  1"  ^"^  ^-  C'-  P»  1898,  8;91 
(  When  part  of  an  act,  declaration,  or  conyema- 
tjon  or  wmmg  ia  giyen  in  eyidence  by  one  party, 
the  whole  on  the  aame  anbject  may  be  iiiquiml 
toto  on  the  other,  aa  when  a  letter  ia  read  all 
other  lettera  on  the  aame  anbject  between  the 
aame  parties  may  be  giyen.  And  when  a  de- 
tailed  act,  declaration,  conyeraation,  or  writing 
la  given  in  evidence,  any  other  act,  declaration, 
or  writing  which  ia  neeeaaary  to  make  it  fnlly 
nnderitood  or  to  explain  the  aame  mar  alao  b« 
given  m  evidence").  '' 


i  SUS  rnUUS  OT  COMPLiniftBB  (OPnOirAL).      [Cw».  lxxi 

with  drnwing  th.  Un«  to  th.t  th«  <W»~t«»»^  »<*.  «*".f  «^»^i'=«': 
^.d  rioht.  put  in  utteiMO-  which  d«  not  com.  within  itt  princlpta  and 
:?;fdSiJ;;illLlm«t«dini^-i«ibl.  l»tj»ddlnitio«orth.Umiu 
o(  thU  right,  thm  may  b.  not«i  thm  g«i«nl  coiolUriw  of  the  principle  ou 
which  Sriiht  mu/nnrnd, :  (.)  If.  ««^««  irr^^  to  tt.  ««- i.  «. 

^M,  audi,  ,xrlanMory  i^  th» /nt p,rt.  iM  «orimbk ;  {,)  Tk,»mnnd,r 
S.  received  nS.ly  «iA  <•  <iW  «m,«m*io»  «•  tt.  ««#«,.«««  »^^ 

not  in  itwlf  tettimony.  »».•  r    • 

(«)  Firit.  then,  m  ««.««•  »>«/«««<  to  *•  i«««  ii  wcwrnble.  Thu  htni- 
Ution  is  obvione  enough ;  becuw  the  eole  purpoee  in  Uetening  to  the  wmein- 
der  ie  to  obtain  a  correct  undenUnding  of  the  effect  of  the  part  first  put  in ; 
and  no  remaining  part,  even  if  contained  in  the  same  breath  or  the  same 
writing,  can  fumUh  such  aid  if  it  is  wholly  irrekrant  to  the  »ssu..  Pract- 
caUT  this  limiUtion  is  often  unenforceable  where  the  remainder  of  the  utter- 
ance'is  conUined  in  the  same  single  writing;  but  in  theory  of  Uw.  at  any 
nte,  the  irrelevant  portions  aw  to  be  ^ven  no  consideretion  for  any  purpoM 
by  the  tribunal : 

iMfL  WiUM  B   la  MUm  t.  IMtr, 7  H,  *  ».  7R8,  MS:  "No  donbt,  tbm  art  euct 

:lnru  .  notlc.  to  quit  U  giT«  In  ..id«.«.  and  •»  it.  bring  rj-d  U  appe.™  th. 
the  landlord  hM  drawn  It  up  thu.:  •  In  ooo.*i««o.  of  your  not  having  pa^d  your  ren 
for  the  1-t  yew.  and  haring  llUreat«l  th.  farm,  and  aUow«i  th.  prmito*.  to  b.  oat  o 
^t  tib,*^^  you  nolle  to  quit  on  ^h  a  da,.'  .  .  .  1»  to  pWn  that  a  doe«n..nt 
^  b.  •dmMbU  «,d  yet  not  proof  o!  aU  th.  f«rt.  .ta»«l  to  It"         ^   ^, ..      .  . 
Q  C^  J.,  in  Gar*,  v.  Niekobm,  24  W«d.  880.  Ml :  -[Th.  rel.  about  the  whole 
b.rn«\dmrible]  mnrt  ob7lo«»ly  n>«u>  that  th.  itdditioaal  ««T«;jtlon  caltod  for  .houW 
U  rflerant  to  til.  «a»t.r  In  toU..     AU  •''*»«^«l'^"^»°*l2:».tf;£^^^ 
«d.  M  not  .o  r-trrin«l.  might  operate  -•*-»•«>*  "ri  -Hf:  ~»'J^  "•«**  ^  '"*^ 

ducd  having  «>  oona^rtkm  with  th.  "''J*tftfv*L5'iS^W  W  aM  rtiU.  to  horn. 
1802.  Gftmi.  J.,  in  AtUrUm  v.  DtfirMz*.  \»  Mich.  864.  88  N.  W.  »8  (titl.  to  horn. 
.  wUnl  fTu..  plaintiff  teatifl^l  to  th.  d.f*nd«.t'.  .d»to.ion  tha  th.  bor.e.  w.«  not 
^7- or««L«»mlnaUon  by  th.  drfendanf.  attomay.  th.  wltn.-.  to  rn»ly  to  the  que* 
^n  ""aCT^S  hTLy  »-\lsd:  "  H.  «ld  h.  wi  io  blind  b«  couldn't  -e;  an.l  I 
2^  W«  S-STtoi  «-*  i«  -olt.  w«.  worth,  and  h.  .aid  .bout  •!«).««!  If  he  did.  t 
!rtAem  h^ld  go  to  the  poorhou-  "):  «  Part,  of  a  oonvMiatten.  having  no  ref.rjnje. 
SJte^r  to  tlTll^ipon  truTar.  not  ilmlMibl.  under  th.  rule  that  a  party  ..  enutled 
to  SHntS,  o^nv^tio^.  Thi  ml.  m«.n.  only  that  he  U  entitled  to  t^-J"^  ««•"'• 
!^tSn  b«2.n^^«  'ubject  to  oontrov«.,.  T«  «»bJecU  may  b.  talM  abou  n.  on. 
S^erST  Wl^n  one  of  tt!.  ton  U  the  wbj.ct  of  litigation.  It  1.  not  oon.petont  to  pu 
ClS^ne  th.  eonT.,«i»lon  about  the  other  nine.  Defendant',  bltodnm  «.d  porerty 
had  nothing  to  do  with  th.  titl.  to  the  prop.r^."» 

(6)  Secondly,  no  num  of  tk,  rm^inder  of  the  utterance  than  concern,  the 
J^eubJect.Jndi.cxplanatorr,o/tK.fir,tpartu  re^vaU.  Th»hmxUUou 
i,  the  logical  result  of  the  principle  ou  which  the  rule  rests.  But  .t  hw  no^ 
been  commonly  observed  in  defining  the  rule.    The  usual  phrase  u>  that  the 

•  Atari  t  ISSS,  Hrthaway  ».  Tlnkhaai.  MS  Mm  SS.  ST,  It  H.  K.  IS. 
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•whri»'ofth«uttmaot— i«.th»matind«ofth«whol«     m^i.^.  i. 
»d  tlU.  ..cdr^l  di.Uaot  ««ctipo  la  StSwfalJlJlJiJ-K!*  <***"• 


•M  aaU  W.  ^  ^ .1  .   .        T'"""  ■•  »  MTtWlW  wbMl  OMV  ban 


hil  

b«M  «id  by  M  adfwn  pvty,  th*  mmml  for 

PM9  M  tta  MiM  Urn*  Um  bmtflt  of  Um  ntirt  mtdiw  of  wbi  ho  iufcl  on  2, 


Vnty 

gaiauk 

-Jjtbtaf  wWdi  m.y  b«». 
•  »bM  ptf^jr  bM  •  rigbi  to  tay  bofof.  »bo 
?      .  f^  •ooTtrwrtteo,  — Dol  only  m 


But  this  Ub«»l  tUowtnet  mnot,  in  theory  at  leart,  be  defeDded.  The  .initle 
purpoe.  of  coMidering  the  uttemnc  m  .  whole  U  to  be  able  to  pat  .  ciS 
con.tn.ction  upon  the  pert  which  the  fi«t  p«ty  »lie.  upon,  .nd  toavddT 
danger  of  miaUkmg  the  effect  of  a  fhigm.„t  whoee  meanin,^  i,  mSiZ  by  a 

iJ^nThl^SL^  1'"^'  !  ^?**^.  ''  '°"°'"  "^ »"«  P-n-i.  i.  accomplished 
when  the  tnbanal  haa  had  placed  befon  it  the  lemaiaingMrta  which  mav 
modify  or  explain  the  fint  part :  *  *^  ^ 

IdmtaJ™ -TSjJTT"  .^,'  •"•*  '"'  *'*•  «-tlmony  ww  obtmnad  of  tbo  pl^ntiff^ 
S^^^  !?  M  "/*^  **^  triri  that  h«  h«l  lien  «  ln«,lT.nt,  on^amiu J 

nUniiff  -TL.  k!  ^-LT-^j     \l     "'"^  «%»»*  *>•  a^wl  ••  to  •▼•nrtbinff  Mid  br  the 

HiaT  to^M.J!r?^  J  to  yhich  b«  hMl  bMn  eroM^sMnined.  but  that  he  had  do 
SSi  i1LK"S!k'?."l!^t^  °i!  tM«M0i.on.  wholly  u„oonn«,t«J  with  it        , 

-an  mww  to  any  qoMtion  propoMd  by  the  Hoom  of  Lord.,  and  mar  theiSo™^ 

r^'qSs^u::^  vriitii'.rt  u'"  "vr^  -  •  r.in°^orih7!rw,': 

«w«f  lK!\j^rj  T*^'  ""*  "  ""■  ™'*  'n  *«■■«>•  "dopte.!  by  Lord  Eldon  or 
«dwJSo?^dSL'ItHr'!r*i  '^  itwa..xp,«»lyd.nLbyLrd.lfZ^ 

^H^lu     '  I   ?  .^  *^  "°*  ***  ""  •"'  P"'*""*  anthority." 
tiontf'th^^  •*    :.!?  /•  '*''''"•  "  '^'•y  ""^a.  8-3 :  «  Ther;  i.  an  import«.t  limit.. 

ten  whioh  «.  m^?!!^  .  tMj  conflned  to  what  wm  Mid  upon  or  concerning  those  inat- 
i  ul  tZr£rf«ttl!.  '"""'IJ  ""  *'"«*««««°»-  E^'T  "-nark  or  ob^rvation 
Hv  Zl»!^  l^*^  .  ^  "*'"^  "  """P***"*  •'Idence,  becauM  they  may  «»en. 
^1^'  "*"'"'■  ""*  ^"^"^  °*  *•  '•'<''•  conversation,  and  vitalW  affe^Xt 
bSriew  S^'f^^.**  **  •'^P!!'""'  — '^^  °'  •^-""•-  B«t  ».  during  t^?.:'^* 
.r,  b^SS^JjLt»n  rr  /J"  "TJ'  "*!:•'  •"''J"'''*'  *»*  converMtion  or  diacuMion 

«Ut™i  JlTrS^J„^^;3^  "'^  "."•*™^"«  *^'»  «"  "•'•  "»  tendency  to 
■«toi.hould  therefore  be  NJect*lM,rreieTant«,duw!«« It  app««  that  Saith, 


^^W 


I3US 


BVLRS  or  ooMPumnDn  (oftioval).    [Cmt.  lxxi 


m^'- 


a... 


, J  hi  btMM  tt  <w  gmmmmmk,  imMai  wmuw  «*■>— Uo«  t»  »  c.  .■ 

VMMtioa  wliMi  ha  ted  wlih  WaMo*.  aftw  tlMT  Ml  Um  ihop  wImi*  tiM  Uqaar,  Um  Ml.  ..( 
wkieb  MMlltotod  tk*  oflMM*  alh^td  afalMl  Um  MMdrnt,  wm  pfoemnd.  nlatlf*  t.>  tht 
WMMMtroMwlMMllNjeMiaMdH.  BaoNr»«»MriiMllMtlMdiitrirt*MonM|Mk«lhini 
bj  wImU  mhm  Mm  TrniM  wm  mIM  bf  WaltMt  lo  whMt  it  wm  MiwMrtd  'IU  e»IM 
ItH  Mn.  Ktfw.'  ThU  taqalfy  wm  liailtad  to  wkM  wm  Mid  bjr  Waltoa  eoaMftoK  tb« 
■M—  ol  Uw  w— n,  — d  n iHly  itrfatod  Uw  wply  to  that  ■»ttor  >loii>.   IkdidM 

in  Ik*  iMrtdnMNte  to  MytliiBff*>>>A^*>*°"'">f^*l**'**^  "'**'**  *»  UMMtu! 
Ml*.ertowl)Mtook|dMinUMiiMpbalM*tlMyl«ftil.  TIm  two  Ikingi  wm  tnti  rely 
diMiMi  Mid  indapMdwt  ol  Mah  ottMr.  TIm  tnt  niatod  nmly  to  tho  Idantity  of  i\„ 
wouaa ;  tba  othar,  to  an  aal  allagad  to  liafa  baaa  doaa  in  Tiotatton  of  law.  It  ia  awy  to 
aM  wlwt,  in  tkia  pMltion  of  Um  aaM,  wara  tba  astairt  and  limit  of  tba  rigbt  ol  th«  d» 
faadant  in  pnrauing  tba  amminaUon  in  rafaronM  to  tba  iaqniry  wUab  bad  alraady  hfu 
■ada  8ba  wm  antitlad  to  punua  It  for  tba  parpoaa  of  drawing  oat  from  tba  witoMi 
orarytbing  wbatarar  wbiab  wm  said  bj  Walton,  diraady  or  indlraatiy,  aowMrning  th* 
UMM  or  idantity  of  tba  wonan ;  but  baring  axhaaatad  bia  knowladga  on  that  Mbjeet, 
aba  ooald  not  proeaad  to  bring  in  atatonaato  or  daelaratiena  on  anotbar  anbjaet  MMiitiallj 
diatinat  and  dilleicnt  8ba  daairad  to  Mb  what  fortbar  wm  Mid  aboat  (h«  traniactlon ; 
wbieb  pkinly  moat  ba  undaratood  to  bara  baan  an  inqairjr  what  wm  mid  eonearninfc  th* 
•at  of  aala  witb  wbieb  tba  dafandaat  wm  ehargad  in  tba  eomplaint.  Tba  atatonMot  or 
daeteratioa  of  Walton  on  that  rabjaat  acfld  ba  BotUag  mora  tban  nara  haMnay,  and  wm 
of  aooiM  in  itaaU  inadmiariUa."* 

NeveHheleai,  it  ia  perhapa  in  pnu^oe  nndeainbia  to  enloroe  atioh  •  limitation, 
if  it  ia  likelj  to  lead  to  onmbenooM  definitiona  and  to  lend  itaelf  rather  to 
quibbling  objeotiona  than  to  aabatantial  improvement  in  the  inveatiKation 
of  tnith.  The  aimple  rale,  in  the  fonn  to^jr  moat  commonly  enforced,  that 
« the  whole  of  what  waa  aaid  at  the  aame  time  on  the  aame  aubject"  may  b« 
put  in,  haa  proved  eaailj  workable,  and  haa  been  attended  bj  no  technical  re> 
flnementa  in  ita  uae.*  It  may  therefore  be  aaid  that  the  above  limitation, 
though  sound  enough  in  principle,  should  not  be  sanctioned  unleaa  Courts  can 
trust  themselves  to  leave  its  applioation  wholly  to  the  determination  of  the 
trial  judge.* 

(e)  Thirdly,  tkt  nmainder  '\%$  tMtivtd  mtrdy  aid*  in  the  eonstruetion  of  tht 
utteranc  at  a  whole,  and  it  not  in  itttl/  teMmony.  This,  also,  is  simply  a 
necessary  deduction  from  the  general  principle.  The  remainder  of  the  utter- 
ance, regarded  as  an  aasertion  of  the  facta  contained  in  it.  is  merely  a  hearsay 
statement,  and  as  such  has  no  standing.  It  is  considered  by  the  tribunal 
merely  in  order  to  piece  out  and  interpret  the  first  fragment  and  ascertain 
whether  as  a  whole  the  sense  of  the  first  becomes  modified.  For  example,  in 
Sidney's  celebrated  example,  if  a  person  is  charged  with  saying  "  There  is  no 
God,"  he  appeals  to  the  preceding  clause,  "The  fool  hath  said  in  his  Iteart"; 

»  The  (oUowinc  is  alio  a  good  oniiiioii :  1 840,  n.  646) ;  Mr.  Tflton  having  Uken  up  ■  Bibl»  i» 
Cowan,  3.,  in  Oarer  v.  NichoLwii,  U  Wond.  350,  older  to  pvo  Mr.  Erute  on  cra»examin»tioB 
35(  "abetter  answer  than  my  own,  rir,"  Mr.  hvaro 

•  The  mlingf  wiU  be  foaad  noted  in  the  ap-  objw^i.  Judge  Neibon :  "  Do  you  think  i« 
propriate  daieee  of  piecadaata,  p<»f.  J  SI  1 5.  wonM  he  InconKTOoai  t      Mr.  BTart* :    U  Ki"" 

*  The  principle  In  qnaation  wai  giren  a  In-  na  a  right  to  put  In  the  whole  book,  if  he  ream 
dicfoos  application  and  led  to  a  qofck  pamaga  a  part.'  Mr.  Knllerton :  "  Well,  iir,  that  wouU 
of  wit  between  eminent  eonnnl  on  an  octwion  bring  on  your  own  oondemoation. 

in  the  trial  of  Tilton  ».  Beecher  (Abbatt'a  Rep. 
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J^ST-^k!/  '  ^  .*^  prior  cltu,.  i,  „er^hele..  not  to  b.  Uk«n  .. 
««rttooDy  that  soiM  foo  Am  m.de  that  ■Utement.     It  n»j  be  iiniiuit«rUl 

^«Iiit«t«t!l''  »nq««.tion.bl*  N.v.rthele«.it  u  not  u„comm..n  for 
CoMU  to  tmt  th«  nmnining  nttennoa.  thai  put  in.  u  hnving  .  kgiUmtte 

b«  OMd  for  «ny  purpoM  whatever.* 

!!  ^V*!!! t"'  tu*""""  '^  ■^•'••»«  Of  bjr  aUMo*  Letters  expUm. 

^  ?nf  ^  i"  "  P"*"  "'  *''"  'y'**°>  "'  evidence,  there  are  rule,  which 
tT^r  Tnl  '"**""'°"  1TPl«'»~f  7  «'  expUnatory  in  their  nature; 
andUheIr  difference  in  principle  from  the  preeent  principle  must  here  be 

J^ll"^^  *^*  ^'^'  V  ^'^^  ^''  •*«'*""•'• '»  ^  """''"We  to  ascertain 
the  oomplete  aignificance  of  t  permn's  conduct  by  listening  to  what  he  .aid 
when  domg  the  «,t  (anU.  §i  1772-1786).  For  example.  if"«lver.e  po««,..ion 
by  Doe  u  reUed  npon  to  give  prewriptive  title,  Doe',  occupation  of  the  land 
having  been  .hown  end  hi.  «sta  of  ploughing  or  fencing  having  been  put  in 
evidence  it  may  further  be  .hown  that  he  Mid.  when  ploughing  or  fencing. 
-  My  father  left  me  th«  land  by  will."  or  « I  have  a  deed  to  thi.  farm."  be«uS 
thu  givea  to  hi.  mU  the  ugnificance  of  an  adverw  claim.' 

(2)  An  opponent  may  be  shown  to  have  made  an  admimon  hu  rtfertnte 
w.  by  expwMly  .tatmg  that  whatever  a  certain  third  person  has  said  or  will 

r^  !f  !r":v'  I  *  '"^  ^  •"*•*•»•'  P""°"'*  «t«tement  Here,  in  effect, 
he  adopu  the  other  person's  statement  as  hU  own.  and  the  statement  of  the 
other  perwn  u  received  on  the  footing  of  an  admission  («nfe,  §§  1070-1076)* 
(.1)  Again,  when  conduct  is  offered  as  indicating  a  riaU  of  mind,  the  infer- 
ence from  the  conduct  can  often  not  be  properly  made  unless  the  cireum- 

him  ").  Conpara  the  eon«rt  riew  m  appIM  to 
s  witnen  MU^sontnullctiint  (am,.,  (  lOISI. 

»  It  m»v  be  uoteil  here  that  thii  1»  sennlnclr 
•  bruch  of  the  principle  of  Conpleteneu ;  i.i. 
nnder  the  \  erfaal  Act  doctrine,  the  act  ai  a 
whole  coMiiU  of  a  contloct-part  and  a  veri«l 
part,  and  the  rerbel  pan  may  be  pat  in  a*  com- 
pleting the  conduct-part ;  while  the  priucipleai 

lied  in  ••>- '  "'- •    •      '•  • 


•  IM«,  ChMch,  C.  J.,  In  Briitol  r.  Warner, 
1»  Cobb.  7,  U  (jpprorlM  an  inMnction  allow- 
ioK  the  plaintUr  to  rtadtha  lemalnder  of  hii 
own  lettn  a*  •Tidenc* :  "  B.t  '  inhataotire  btI- 
dence  the  jadj|a  did  not  mean  conrluaire  eW- 
dence,  nor  erea  •videace  which  the  jnry  waa 
bimnd  to  bdieve,  bnt  only  that  it  wai,  If  true, 
wlerant  to  the  matter  In  diapote,  to  prare  or 
dli|.r.)re,  a.  du*fai|piUhed  from  mere  explanatory 
ejUence ").  Oatn, ,  i.ra,  Com.  r.  VoeburB,  1  IS 
ntm.  4S0  (telagnun  conlaininir  a  eifniiflcant  aa- 
wRion  of  hct,  admitted  a<  explaining  part  of 
an  a<lroiiaihl«  cooTemtioo  In  which  it  wai  re- 
ferred to,  bat  not  aUowcd  to  b*  relied  upon  a* 

»W.nd.  las,  141  ("If  thoee  declaration!  werti 
jworf  of  the  facta  a«wrtad,  erery  defendant  could 
Jwwiy,  and  ao  neovwy  would  be  had  againat 


applied  In  the  prevent  Chapter  deala  with  a 
Terbal  part  complementing  another  verbal  part. 
In  both  clauea  of  caaeg  it  ia  done  br  virtue  of 
the  principle  of  Complrtentjaa ;  but  I  'ormer 
claaa  la  more  conrenientljr  dealt  wu     m  the 

??""..  **"  P'*^  '"  ""l*'  '°  diatinenlah  it  from 
the  Heamy  exceptiona. 

*  T^"'  *''•'•  »•>•  aeparate  atatement  la  that 
pi  a  third  perion.  the  two  principle*  may  overlap 
in  their  application ;  i.  e.  the  aeparate  'tatemeat 
tti        ■  ■ 


.  *«;  r 


iaadmiMi 
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lie  equally  under  both  principlea. 


I  aiU  RULES  OF  C6MPLETENESS  (OPTIONAL).      [Chap.  LXXI 

■tuoM  leading  up  to  and  causing  the  conduct  are  considered,  and  these 
ci«jumstance.  may  consist  in  third  persons'  sUtement.  which  may  therefore 
be  evidenced.  Thus,  on  an  issue  of  sanity,  the  person's  conduct »»»"«  "P"" 
letters  received  may  show  that  his  mind  operated  rationally  upon  the  letters 

^"(4)  Whe^n  a  untnfM  or  a  party  has  been  impeached  by  prior  ^tUranee» 
showing  Wo.  or  eelf^^radiction,  fairness  requires  t|»»*  J«  *«  ^^^"""^  '" 
explain  away  their  effect,  if  he  can  (anU,  §§  952, 1044. 1058).  One  way  of 
explaining  may  be  to  give  the  remainder  of  what  he  said  at  the  time.  Here. 
thL.  the  putting  in  of  the  explanatory  parts  is  justifiable  equally  on  two 

^TsTmt  the  stage  of  re-examination  or  erou^xamination  is  the  proper  time 
for  putting  in  explanatory  utterances  is  one  of  the  rules  for  the  Order  of 
Evidence  (anU,  §§  1884. 1896),  and  does  not  involve  the  tenor  or  Umito  of  the 

utterance.  ^       _ 

8  2115.  WBOJplrt  AwUoatlon  to  (1)  Ond  Admtaaloii*  Oonv««tloi».  Con- 
fcMion^  For««  T-ttaioay.  DnK..ltlon..  The  general  phrasing  of  the  pnncip le. 
then,  is  that  when  any  part  of  an  o^  statement  has  been  put  m  evidence  by 
one  party,  the  opponent  may  afterwards  (on  cross-examinaUon  or  re-exam- 
ination) put  in  the  remainder  of  what  was  said  on  the  same  subject  at  the 
same  time.  This  phrasing  leaves  something  to  be  desired  in  definiteness,  but 
it  is  practically  applied  without  much  difficulty  and  with  little  or  no  quib- 
blinn  Its  most  common  application  is  to  eonvereatiom  in  general,  mcluding 
thTirfmtwum.  0/  an  opponent  anu  to  incaneieteni  UaUnunU  of  a  untneee  used 
in  impeachment  J  >  here,  it  may  be  noted  that  a  conversation  in  a  party  s 

»  On  thb  poini  a  dUtinction  wm  drawn  by 
Abbott.  C.  J.rin  The  Qne«ii'i  Cm  (qnot^ 
mimi,  i  SIlSI.  in  which  ha  pronouncwJfcr  ad- 
mittine  only  theaxpUnatory  reniModar  in  fa»or 
o(  a  wftnaaa,  bat  tba  whole  In  fa»OT  of  a  pwty. 
Thii  distinction,  howerar.  alfewlr  auminwl  fof 
the  caae  of  a  witnena  (In  |  1045).  la  unwnnd.  and 
waanpndiatwl  in  Prince  c.  8amo  (<)B0tad  npra). 

»  In  the  foUowiag  mlinsa  it  is  not  alwsys 
certain  whether  the  statemenu  were  oral  or 
written ;  in  some  caMS,  they  w»™  th«  »'•*•'»?'"• 
ot  a  witMU,  not  a  party's  admltsloni ;  farther 
mora,  the  nilinga  nsnally  declare  merely  that 
the  whole  may  be  admitted,  ^'•.*'^_™y  ^^^ 
pressly  limit    '  —  .-  .  -         — .  «-» 

part  (on  the 
IS  so 


.s  so  noted , 

where  not  otherwise 


lit  the  ntterance  to  the  explanatoir 
le  principle  of  f  ills,  par.  t,  ante)  It 
:  the  mle  is  applied  to  a  conTersation, 


noted ;   compare  also  the 
890,  Halifax  Bank- 


rtatataaanoted  mU,  13113,  and  tfce cases  cited 
pS^  M  »11»,  SIM:  la». .  1890,  Halifax  Bank 
/mTco:  ..  Smith,  19  N.  Br.  «6i,  465,  18  Can 
Snp.  710  (conrersatlon  between  a  solicitor  and 
one  of  the  offlcef-  of  the  plaintiff  bank^ta  the 
Dominion  Court  a  larger  scope  was  allowed ;  In 
the  Provincial  Court  Prince  r.  8amo,  Bhr.,  waa 
followed) ;  Ala.:  1849.  Mcl.««i  t-.  State.  16  Ala. 
s;»  477  ;  1896.  Drake  r.  State,  1 10  id.  9,  SO  So. 
450  (threats  by  a  defendant)  il90S,  Hii.lson  i». 
State,  187  Id.  «0.  84  So  854:  Conn.:  1M«.  B^ 
nam  a.  B«»aiii,  9  Cowi.  S41,  «47;  1888,  Clwk 


V.  Smith.  10  Id.  1,  6  (expressly  following  the 
opinion  In  The  Qneen's  Case,  n»l»,  f  9119) ;  1«*9. 
Bristol  ».  Wa™r,   19  Id.  7,  19;   Fk,:   \m. 
Thalhelm  r.  State.  38  Fla.  169. 90  So.  988 ;  1903, 
Fields  ».  State,  —  Id.  —  ,  55  So.  185;    («!..• 
1851,  Rolfe  V.  Bolfe,  10  Oa.  143, 145 ;  1874,  Han- 
wn  ».  Crawley,  81  Id.  698.  634;  1879   Cox  f. 
Stole,   64   Id.  874,   389,  411,  414;    lU.:    !8W, 
Yonng  p.  Bennett,  5  IIL  43,  47  (the  witnwj 
bavinc  stated  some  of  his  remarks  drawing  forth 
the  defendant's  answers,  held  that  the  rert  of 
the  witness'  remarks  were  not  admissible,  "  nn- 
le«  the  answer  wnold  without  them  he  nnint«l- 
ligible'');  1893,  .lamloon  ».  People,  145  id  .W, 
378,  34  N.  B.  486  (by  an  accused);  /«/.:  1901, 
niehl  r.  State,  157  Ind.  549,  69  N.  E.  SI  (the 
whole  Is  admissihle,  "  at  least  so  far  as  it  may 
materially  tend  to  Impeach,  rebnt,  explain,  or 
onalifr,  the  portion  Introduced  by  hi«  l«lve^ 
liry"");  la.:  1859,  Oaddis  v.  Lord,  10  la.  Ml, 
149  (whole  of  a  conreiiatlon  at  the  same  time 
end  on  the  Mtrne  subject,  admissible ;  niiiler  the 
Code,  quoted    antt,   |  S113);    1863,  Stnte  v. 
Elliott,  16  Id.  79,  78  (rule  not  applwahle  to 
statemento  Tolonteered  by  the  party  not  a«  i 
part  ot  a  conremation) ;  1889,  Hess  r.  Wilonx, 
&8  Id.  380, 389, 10  N.  W.  847  (principle  app  i*.l| ; 
1897,  Hsrtman  Steel  Co.  ».  Hoag,  104  id  269 
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78  N.  W.  911  (conrersatlon  by  opponent :  what 
waa  Mid  to  him,  admitted)-,  La.-  182.\  i'nit 


li  2094-2126]       WHOLE  OF  A  CONVERSATION,  ETC.  |  211« 

•  party  8  praaenM  an  usually  equivalent  to  admissions  by  him  (anU  8 1071 1 
The  pnnc.pl.  al«,  finds  applicaUon  to  «,«/««„„  of  an  ««Zi «  aTd  t^Zif 
vtont,  at  a  former  triaUud  to  depontionsi  »«««««    and  to  <«<,- 

JJ^taL*^!!  ftlT"^  T"^    ^'  P""''^P'«  "  "PP"«d  t° '"tings 

t^ep^tScSrrrr'  '"*  "f^  opportunity  for'the  operation  o 
the  present  pnnciple ;  it  finds  occasional  use  for  miscellaneous  dotnments  >  for 
judKtal  records*  and  for  eorporaU  records*  f^oettments.  for 


r.  OihND,  »  Rob.  IM.  148;  18S4.  Bean  »  EvmiJ 

Wy".  n  Mm*.  «j  10;  1S68,  Com.  r.  Keyed,  l| 

into,  f  SI  IS) ;  JSS7,  Straw  ».  GneMTu  All  206 

4«7,  42»  (here,  b,  «  Mp.  the  role  ie  itatet'  'n 
the  bnwdcr  form)  j  1SS6,  Dole  v.  Wooldre 

'«  "  "U^A^  **•  «•  M»  («m«  -  cTn..  . 
M.TM);  IBM,  Com.  B.  Armetroiiff.  iss  id   th 
SS  N.  E.  loss  (.me);  1S99,  cSU  r.  Whit 
comb.  178  id.  SSft  M  k  E.  815  (wme)  •  «<c*  • 

IdM.  How«rd  ».  Newiom,  S  Mo    68S      1873, 
Bughart  »  Brown.  81   id.  600;  A',*r.;   I90l 
CurboB  V.  Hohn,  —  Nebr.  —  .  95  N.  W.  1 125 
(irrelevant  pMe.  admi«iUe  in  the  trial  Conrt  » 

1  p  2^      '^"V  ^••'••"  'MO.  Somerville 
u  "•  S°v-  °°"«»'»?.  »  N.  J.  L.  495.  500, 

SJ^'i.^- J'  ""?•  5"7"  "•  Tl«7,  8  John 
427  (whole  of  an  onU  admiielon  mui  U  taken) ; 

iT'S?"'  '•  ?'«='»'«».  «♦  Wend.  850,  352 

ftuh,  4  HiU  4<0  (action  on  a  note  for  a  etore: 
Mendante  etatemant.  when  admitting  execn' 
twii,  aUeging- a  breach  of  warranty,  he»  admie- 
■Na:  the  rfie  etated  in  the  old  'form,  and  the 

Whited   25  N.  Y.  170,  179  (Prinee  v.  Samo. 

r.%'  2??'"* '  ^  "P""'™"  *^  Sutherland, .?.) 
I«79,  Platoer  r.TIatner,  78  id.  90, 103  (pieced- 

r.*  ^  .VfT*"* '  '*»»•  "•i«hn.an  ?.  Top- 
S  I  ioL**^  8l>«nn«n  if.  Stalfurd  Mf(j.  Co.,  23 

^  '„!2i'  *' ,,'^5  **  ".'■•  '^'  "  ^"^  »»'  "^"l 
T  ^JJ.  "''?'?*'.  '""  »•>•  •rtmimioM"); 
'^'"•- '9»»;/»'<l»«  '•  »'•'••  '0^  '""•'"'•  S81 
•4  s   w.  713  (irrele»ant  opinion  itatemenU, 


held  inAdmiMible  in  explanation)™  fKiV  .•'TsJS' 
IS  Wu  89,  94  N.  W.  771.     ' 


IVulMinf.  State,  lit „.,  „  „    „    ,, 

The  mle  rnnally  admit*  a  utatement  by  a 
rt^,*r«,  taking  part  in  the  converwition  fce- 

,  *>].  Ml ;  thtt  ii  on  the  principle  of  I  1071, 
«»^  («lm.eifon.  by  eilent  aa^ent  tH  .utemeni 
nude  in  one  ■  preaeace).  But  the  mle  doe*  not 
»dnut  the  remainder  ot  the  ottetance  when  the 
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Jret  Mrt  haa  come  into  evidence  raerelr  inci- 
dentiSly  and  ha.  not  been  pat  i„  eTweXe  "ot 

682,  684  (a  witneai  to  a  note  wm  anked  on  rroa- 
examinat^oa,  to  teat  hie  credit,  whether  he  iSd 
mention^  wein.  it  to  anybody,  and  to  whom; 

the  aUeged  m«ker>  re|.i,  not  allowed  to^  evil 
denced  on  reoxanunation  ;  otherwiw,  if  the  par- 

i.-«.li!  •''.""'^"•»  haTe  already  for  conrea- 
ience  been  pla,  od  airte,  }  2097. 

.-.<  '"•**  ^"'S*'  "•  Smith,  34  ni.  5.14  (former 

?;5l?^'  ''*'•'■ '  »t«»g"Pher  had  giren  ^utB 
of  teetimony  at  a  former  trSd,  the  itJnographer 
r-^i?"-  *•'  *•".  "PPon*"*  to  giTc  <rther  and 
qnalifying  parU  of  the  teetimony,  and  tbeee  nuti 
wre  ruled  to  he  not  in  effect  qnalifying) ;  1885, 

B»»  (pan*  of  a  drpoiition  haTins  been  und  ■■ 
a  ^ntradiction.  the  opponent  MaS  IJ^wS 
torjad  ■«  much  ••  a*  pertained  to  the  Hme  aub- 
j«ct«  and  tended  to  qoaJify,  lim't,  or  explain  the 

SJ-Kf^i^".",-  ^  '^  (former examiSktion 
n»M  by  opponent  in  part ;  in  rebuttal,  only  the 
ex^atoiTparUaretohen.ed).  Coipaithe 
cueeaate  {2098.  The  »ame  i.  true  for^depoei- 
'■"■JS,""'  "  «">?"?»  '»  'he  ra.e.  cited  S^j. 
»  SI08  i  an  oppmtvf,  own  miwen  to  Itatmaa- 
12124"?'  °°  ■  different  footing  (^, 

iJl  '^"H'S^  "•  Hawkin*.  81  Ind.  486.  487 
(oiBcial  bond) ;  1895,  Rol>inK>n  v.  Intter,  163 
W377.  40  N  E.  119  (letter);  I816™riffl?h 

»  1855,  Mile*  V.  Wingate,  6  Ind.  458  (bill  of 
!!["'£'?"  .?•  P»rt  of  the  retard  of  a  former  euit. 
admitted;  "a  record  i«  an  entire  thing,  and  if 

Mired  I  j  1871.  Jone*  v.  Hopkiii*:  32  la.  808. 
804  (whole  of  a  record  introdape<l,  to  explain  a 
d|Um  leading  to  the  judgment).  Compiw  ths 
ca*e*  cited  ante,  {  2IO8. 

of  aa  adjoamed  meeting  of  town  proprietor* 


I  8117  BULE8  OF  dOMPLETENESS  (OPTIONAI.).      [Chaf.  LXXI 

8  2117  •««•  •  (3)  Cfciwi*  "^  mwtan*  StatMiMitB.  When  the  admis- 
gion  offered  consista  of  a  sUtement  that  the  claimed  money,  services  or  the 
like  were  in  (act  received,  a  statement  made  at  the  same  Ume,  that  the 
claim  was  discharged  in  some  way.  should  be  admitted;  because  the  state- 
mentthus  on  the  whole  becomes  a  statement  of  non-hability.  not  of  liabihty 
and  the  first  part  of  it  is  materially  modified.  It  is  not  that  the  second 
part  is  in  itself  testimony  to  the  discharge,  but  rather  that  it  destroys  ti.e 
prima  faeie  quality  of  the  first  part  as  an  admission  of  liabihty: 

laiq  \ran,SM  C  J  in  RandU  t.  BlaMmm,  6  Taunt.  246  (the  defendant  having 
J^'LTJ:^rJ-J^A^>  clain.  for  timber  ^-^-^  »  ^P- -^"^JJ  '^ 
«,d  having  written  on  the  »a>«  paper  a  oounteMlaini  for  £764  demurrage,  the  plaintiff 
Sted  U«  wiper  aa  an  admiieion  of  the  whole  claim,  without  offering  other  evidence, 
«nJ.2lffire  defendant  .honld  offer  .ome  evidence  of  the  oonnter-ddm  :  "  Tl,, 
drf.ndMtneTer  admitted  thi.  account  aa  diatinct  from  the  demurrage.  HU.UUm.nt 
^  m^e  dfTone  b«Ith ,  and  I  cannot  diatinguUh  what  he  admitted  to  be  due  or  t  e 
I^tar  from  what  he  claims!  for  the  demurrage.  The  verdict  therefore  ww  only  for  th, 
SuS^andwa.  p.rf«=Uy  right  .  .  .  It  would  be  doing  monatrou.  injuatioe  if  we  were 
n^  ^hoW  thi*  that  the  Whole  of  the  declaration  muat  be  Uken  together  I  •I'V* '«»« 
ttought  that,  U  a  man  gave  an  account^of  a  tran««.tion,  the  whole  of  it  mnat  be  taken 

*°^80r  Car«r  t.  Tmcg,  3  John.  4OT :  «  The  defendant  .aid  that  he  received  a  dolUr  of 
the  nSntiflTut  it  WMhU  due,  on  thU  declaration  [for  one  dollar  hM  and  r«»ived].  the 
^tfJfSnt  further  evident  decided  that  the  plaintiff  -''^^''^J^^J^l'^^ 
that  the  defendant  must  prove  the  debt  he  claimed  " ;  on  appeal,  P"' fur^.  Ihe  ju^ 
««  w«  m«U«tly  wrong  The  whole  c6nver«aion  of  the  defendant  muat  be  taken  U^ 
ILttlT  iTe  riaioUff  cotad  not  toke  one  part  and  reject  the  other.  What  wa.  ««d  by 
Se  drfenSitaton  together,  waaad^iial  of  thede««.d  of  the  pla«ti«,  who  wa.  bound 
to  prove  it." 

This  would  seem  to  be  to^ay  universally  conceded.*  That  any  doubt  ever 
arose  is  probably  due  to  the  existence  at  one  time  of  a  controversy  on  a  similai 


three  yeaia  later,  aadnded).   Compeie  the  caiee 

'^llH::  'iSJTAdkta.  r.  Hmhy.  U  Art  4*« 

iadmiarion  aa  to  an  aooonnt,  auMTtlnc  cradita 
STcoldered  M  a  whole) ,,  Md:  182?.  OVer 
«.  Giav,  1  H.  *  G.  M4,  S19  (a  del>tor'.  ackniwl- 
edement,  nied  to  take  a  debt  out  of  the  itataU-  j 
hi.  rtatement  of  it.  diicharge,  made  at  the  •am>i 
time,  mart  itand  or  faU  with  the  Mknowleda- 
ment;  wthat  the  creditor  cannot  dUprove  the 
diKharge  and  .tai  lue  the  acknowleaBment) ; 
N.  Y.T  1808,  Carrer  «.  Tracy,  S  John.  487 
(quoted  i»pra) :  1818,  WaUmg  r.  Toll,  9  id.  141 
(defendant',  rtateinent,  admitting  plaintiB. 
attendance  ai  phT.iclaii,  but  allejfinn  that  .he 
wa.  under  ag*  and  had  not  employed  him,  taken 
M  a  whole) ;  181S.  Fenner  v.  Lewi.,  10  id.  .38, 
45;  1813,  Credit  v.  Brown,  ib.  365  (defendant . 
■tatement,  thiU  he  .hot  the  plaintiff*,  dog,  but 
did  it  to  defend  himnelf  from  attack,  taken  a.  a 
whole);  1814.  Hopkins  v.  Smith.  11  id.  161 
(ptainttr.  rtatemeut.  that  defendant  .igned  a 
note  with  J.  H.,  but  cUlmine  that  J.  H.  iJgned 
M  .urety  only,  Uken  a.  a  wfiole) ;  1817,  Metho- 
dirt  Kp;  Church  *  Jaqne.,  «  John.  Ch.  77, 116 
(paper  exhibited  to  charge  may  be  ueM  atoo  in 


diKharge) ;  1818,  Smith  ».  Jonee.  15  id.  M9 
(rtatament  admitting  a  pnrrhue  Imt  allegin; 
pavment,  taken  aa  a  whole) ;  1837,  Gooith  r. 
Krjohn,  16  Wend.  646,  653  (»I^mafantu 
inculpatory  admiMion  mnrt  be  viewjrf  in  con- 
nectioD  with  matter  in  excnlnation  which  romw 
out  in  the  wme  conrerMtion" ;  here,  .dmiwiom 
of  knowledge  of  inwlvency);  N.  C:  1.97, 
Bame*  r.  Kelly,  S  Hayw.  45;  18S3,  Jncolnr. 
Funll,  ib.  570,  571  (rtatement  admitting  an 
ecoonnt  but  claimioe  another  account  in  di». 
chanrinir,  taken  tOKether);  Pa.:  17t>8,  Newmiui 
V  BradTev  1  l)all.  840  (defendant .  utatement 
that  he  borrowed  the  money,  but  repaid  it,  taken 
a.  a  whole;  yet  where  the  detail,  mentmned  in 
the  favorable  part  of  the  tatement  are  dispij.teJ 
bv  other.,  thirtpart  .honld  be  rejected);  18U, 
SWier  ».  Br.nO  Binn.  435, 438  (inemornmliim 
Mating  a  right  of  dower  and  alw  it«  reW, 
tJSen  together) i  S.  C:  1818,  Arthur  r  ttolK 
1  MiU  CSnut.  314  (declaration,  hy  ""•«;"''"'? 
a  .hooting,  that  he  did  not  mean  to  ki!l,  t.Un 
a.awb(^):  1881,  8™l»h  r.  Hunt.  1  M.C- «9 
C<mlra,  temtie:  1830,  Barber  v.  And.non 
Bail.  358.  860  (trover,  rerting  "po"  »,'',' ™" J 
and  lefMal;  defndaat  on  demand  luled  to 
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If  1094.3130]    PDTTINO  IN  THE  WHOLE  OP  A  WRITINO.         §2118 

point  M  to  the  use  of  a  statement  of  diachaige  in  an  ans^-er  in  chancerr 
wbiob  rests  on  other  grounds  (,poit,  §  2121). 

§  2118.  m»mm:  (4)  Aeoount-Booka.  The  use  of  the  whole  of  a  ledaer- 
account  (or.  in  general,  of  aU  the  items  of  account  between  the  same  parlies 
m  the  same  book  or  series  of  books)  is  open  to  the  objection  that  the  entries 
an  not  made  at  the  same  time  but  at  different  times,  and  that  the  case  is 
therefore  not  precisely  like  a  single  oral  statement  or  letter  admitting  a  claim 
but  asserting  its  disohaige.  In  the  latter  instance  it  is  easy  to  see  that  the 
mtended  tenor  as  a  whole  is  a  statement  of  non-liability,  whUe  in  the  former 
mstanoe  each  entry  admitting  debit  is  usually  at  the  time  of  making  it  a 
separate  whole.  Nevertheless,  good  sense  has  dictated  that  the  whole  of  an 
account  shall  be  taken  together,  whatever  on  strict  principle  might  have  been 
excluded ;  and  the  result  has  been  thus  defended : 

1884,  Hogeboom,  J.,  in  Dtwty  r.  HotckkUi,  30  N.  Y.  497,  602 :  <•  The  booka  oonstitnted 
rae  entirejeriei  of  acoounU  between  theM  parties,  and,  for  the  purpoees  of  thU  case,  msT 
be  regarded  as  if  they  contained  nothing  else  whatever  — indeed,  aa  if  they  had  all  been 
prewnted  in  court  by  the  plaintiffs  on  a  single  paper  or  account  current.  In  such  case 
could  ^e  defendant  be  permitted  to  cull  particular  entries  from  the  account  and  exclude 
tiie  residue?  I  think  not.  The  rule  that  a  party  whose  oral  declarations,  iu  a  conversa- 
ton,  are  i^prored  u  evidence  by  hU  adversary,  is  not  thereby  permitted  to  introduce  in 
his  own  favor  disconnected  portions  of  the  same  conversation  having  reference  to  distinct 
and  independent  matters,  has  no  close  application  to  such  a  case;  1st,  Because  the  account 
must  IM  regarded  as  the  single,  entire,  and  continuous  statement  of  the  party  offerinir  it 
presenting  hu  version  of  the  true  state  of  the  business  transactions  between  the  parties! 
-  not  necessarily  entitled  to  credit  in  every  part,  if  discredited  by  other  evidence,  but  ad- 
missible for  the  connderation  of  the  jury;  ad.  Because  the  defendant,  having  adopted 
the  whole  stotenient  by  ranging  through  its  entire  scope  and  oontenU,  has  given  currency 
lo  the  whole,  and  has  made  it  necessary  to  examine  and  take  in  the  whole,  in  order  to  di 
termine  how  far  the  portions  rejected  by  bim  bear  upon,  affect,  or  qualify  the  portions 
selected.  There  is  no  evidence  that  tiie  portions  of  the  account  introduced  by  the  plain- 
tiff, after  those  introduced  by  the  defendant,  do  not  materially  qualify  the  efl^eot  of  the 
Utter  items,  and  do  not  in  fact  relate  to  the  same  precise  subject-matter."' 

146.  S4  8.  E.  1<M7  (a  whole  book.  conUiBinr 
certain  relevant  entries,  allowed  to  go  to  ju^ 
under  Instructions,  the  detaching  of  the  irrele- 
vant parts  being  imnMsible  without  mutilation) : 
I90I,  Bondinot  ».  Winter.  190  III.  394,  60  N  E 
»M;  IM9,  Veiths  ».  Hicge,  8  la.  168,  189 
(when  charge  items  are  ottered,  credit  items  to 
t',eiame  party  in  the  sam  boolis  are  eqnallv 
made  evidence) ;  1886.  Wakeman  w.  Marqoand. 

t  i*,"*-  ,^  *,;  !•  **'•  *"!  •"♦■  K'DR  "■ 
Maddux.  7  H.  *  J.  467  (all  the  entries  in  the 

STIf  fef^.**^"^.""*  '■"'"  V^y'  xlraitted) ; 
1818,  Walden  c.  Sherhnme.  IS  Jolm.  409,  424 
(whole  of  au  accoont admitted) ;  i<>58,  Pendleton 
V.  Weed.  17  N.  Y.  72.  76  ("the  whole  relstinir 
to  the  same  matter  is  admfraible  ") ;  1 864,  l)«wey 
V.  Hotchkias,  SO  Id.  497,  502  (quoted  innra); 
1826,  rumer  v.  ChUd,  I  Dev.  1.33 ;  1821.  Withers 
».  OiUespy,  7  8.  *  R.  10.  14  (admissible  not  for 
•'  matter  impertinent  to  the  issne."  bat  '•  for  all 
porpoMs  of  explanation;  .  .  .  evervthing  neces- 
sarily connected  with  the  entries  relied  on  by 


Rtam  the  slave,  but  said  that  he  had  sent  her 
home !  the  latter  statement  held  to  be  matter 
of  defsoes,  pfovable  by  defendant). 

»  Aaxrdi  Eng.:  1701,  Danton  v.  Oxfoid, 
1  Kq.  Cas.  Abr.  10  ("  When  a  man  was  chancj 
?''7.''y."»  "»">•  <»'  »  •»«»k,  the  same  should 
b.  his  discharge") ;  1841,  Rowhud  r.  Blakslry, 
I  Q.  B.  403  (setoff ;  the  defendant,  pnttinE  In 
the  plaintirs  bHI  of  particnlan  to  prove  the 
items  set  off,  held  bound  to  uke  the  whole 
document);  In.:  1828,  L.  C.  Hart,  in  Kilbee 
».  Snejrd,  2  Moil.  186,  193  ("If  you  uiw  one  side 
of  an  account  pnxluced  by  the  ndvenary.  you 
most  take  both ;  you  mnot'take  it  altogether,  or 
reject  it  is  Mo  ") ;  Con.  .•  1849,  Palmer  c.  Oilhert, 
1  All.  N.  Br.  SOS  (account  rendered) ;  ISHOi 
j )  Brian  r.  OUrien.  27  N.  Br.  14J,  116,  Can.  8up.. 
IB  CsMel.'  Di|t.  1893,  p.  297  (defendant's  books 
of  accoont  having  been  offeiwi  bv  the  pUintiS  aa 
rhnwinK  admissions  of  knowledge  of  ditaolntion 
of  *  partnership,  the  deftndact  was  allowed  to 
offer  other  entries  in  the  same  books  to  explain 


*«sr  the  apparent  Infarenoe  from  the  former 
•strles):  If.  8.:  1900,  Bridges  s.  State,  110  Qa. 
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the  plaintiff  which  their  books  contained  at  the 
time  the  suit  was  brought");  1884,  Thommon 
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I  S119  RULES  OF  COMPLETENESS  (OPTIONAL).     [Chap.  LXXI 

S  2119.  ■•pwat*  VttwMMM  Molodad;  (1)  CouTMMtloM,  Of«I  AdmiMioiu 
■Bd  oonftmit— ,  uh%u,  Ma  It  follows,  from  the  genenl  principle  {atUe, 
§  2113).  that  a  dilinet  or  $eparaU  utterance  ia  not  receivable  under  this 
principle.  The  boundary  here  is  usually  defined  by  saying  that  all  that 
was  uttered  at  the  same  time  on  the  same  subject  is  receivable ;  yet  it  is 
difficult  to  test  the  line  of  admissibility  by  any  formula,  and  none  seems  to 
have  been  sanctioned  by  general  acceptance : 

1889,  :>«niiiam  L.  C.  J.,  in  Slvrge  T.  Buchanan,  10  A.  A  E.  808  (•wampdt  for  the  value 
of  •  cargo  improperly  m>\d  by  the  defendaiifi  agent;  the  plaintiff  having  read  three 
letters  of  the  defendant  admiUing  parte  of  the  plaintitTe  eaae,  the  defendant  wai  not 
allowed  to  read  other  letter*  of  his  in  the  tame  letter-book  dealing  with  the  same  cor. 
iMpondence) :  "  This  is  a  aeries  of  oopiea  j*  letters  written  from  time  to  time,  on  principle 
exactly  the  same  thing  as  if  they  had  been  kept  In  hU  ooDntin^-hoaae  on  a  «le;  it  is  lilie 
proving  what  a  party  said  in  one  conversation;  one  of  these  letters  or  one  of  these  con- 
vertatlona  may  be  proved  without  authorising  the  opposiU  party  to  bring  forward  fur 
his  own  benefit  what  he  himself  said  or  wrot*  in  another  conversation  or  a  different  letter." 

1824,  Ho$mer,  C.  J.,  in  Steieart  v.  Skenr.a.i,  6  Conn.  2U,  245  (rejecting  a  subsequent 
eonversatioD  concerning  the  ownership  of  a  note):  "It  U  a  correct  principle  that  tlie 
whole  of  a  conversation  most  be  taken  together,  in  order  to  show  distinctly  the  full  mean- 
ing and  sesise  of  the  party.  .  .  .  The  (jnestion  is  merely  this,  whether  a  particular 
conveisatioo  is  part  of  a  preceding  conversation  because  a  negotiation  begun  was  still  pur- 
sued. .  .  .  [Here]  the  conversation,  in  the  manner  above-mentioned,  was  not  the  same. 
Ths  past  and  future  cannot  thus  be  brought  together  in  order  to  form  an  artificial 
identity.  The  Uw  never  intends  that  a  party  may  make  evidence  for  himself  from  bis 
own  declarations,  but  merely  that  the  DManing  of  a  conversation  ahaU  not  be  perverted 
by  proof  of  a  part  of  it  only." 

The  application  of  this  principle  to  eonverteUiona,  including  oral  admissiovj 
and  eonfeaeiom,  depends  .^most  entirely  on  the  circumstances  of  each  case ;» 

an  soconnt :  1817,  Robertson  *.  Archer,  5  Rand. 
ai9,  SS4  (excluded,  baeaose  such  penoM  are 
obliged  "to  famiali  those  to  whom  they  an 
aceoontabla  the  msans  ot  ehaTgiog  them  to  the 
foil  extent  of  their  lisMHties  "). 

t  With  the  following  (alinn  should  be  com- 
pared thoas  alnady  cited  under  |  Sil-t  wimit- 
tiog  the  Temaintlsr  of  the  same  sdmiMion  or 
coofeesion ;  the  present  principle  is  there  con- 


r.  KalbMh,  It  Id.  tSS;  ISOS,  Morris  v.  Hurst, 
I  Wash.  C.  C.  43S  (good  opinion  by  Washing- 
ton. J.) ;  ISIS,  BaU  v.  Daridson,  S  M.  3S8,  S3S ; 
IS4S.  Mattocks  ».  Lyman,  18  Vt.  98,  lOS  (par- 
mant  aUowed  to  be  shows  by  the  same  books) ; 
ISOO,  State  V.  Powers,  IS  id.  1«8,  47  Ati.  S30 
(entire  page  of  a  book  bearing  a  estain  entry, 
admitted  to  show  the  chameter  of  the  book  and 
the  time  of  entries) ;  180S,  Wacgoaer  c.  Gray, 
I  Hen.  *  M.  SOS,  SOS;  I80>,  J<>oes  e.  Jonar 
t  id.  447  ;  ISOI,  Rowan  v.  Cheaowech,  49  W.  Va. 
1S7.  38  8.  K.  544.  Centra,  mmblt :  1890,  Catt  v. 
Howard,  3  Stark.  6  (the  wliole  of  a  single  entry 
in  an  aoeount-book  read,  bat  not  "distinct 
entries  in  diSeient  parts  of  the  book  ").  But  it 
is  a  proper  quali^cation  to  exclude  eiitrMS  wtadt 
afttr  nut  tegtm :  1831,  Withers  v.  Gillaspy,  7  S. 
4  R.  10,  IS;  and  the  following  mliog  seems 
sound :  1893,  Dcwiittle  e.  Stone,  13«  N.  Y.  SIS, 
•IS,  39  N.  K.  839  (defendant'*  hook  of  aceoonts 
haring  been  pat  in  by  plaintiff  ss  an  admission, 
a  "  4Mntt  and  sepaiats  book  [of  the  defendant], 
B«ku>)c  <•<>  refsreace  toany  other,  not  STeo  brinc- 
ina  liowa  a  balance  of  aecoant,"  not  admitted  in 
bis(an>r).  The  following  eaae,  making  an  excep- 
tioB  to  the  general  rule  for  execntora  and  other 
fldttcUriaa,  probably  rests  directly  on  the  rule 
for  chancery  answers,  p—l,  ^  9191,  sad  should 
therefore  he  spiled  onlv  to  pleadings  rsndarinB 


stantly  mentioaed :  1849,  Lee  v.  Hamilton,  3  Ala. 
599,  833;  1894,  Stewart  v.  Sherman,  5  Conn. 
144;  1838,  Robinson  v.  Ferry,  II  id.  460.  46i ; 
1856,  Dougherty  v.  Fosegate,  3  la.  88,  90  (wd- 
aiata  conTenation  or  daclaiatioo,  admi»*>ble 
only  when  it  is  necessary  to  expUin  the  Ar>t  ur 
make  it  fully  understood;  under  the  Cole); 
ISS9,  Williams  ».  l>oaaldson,  8  .id.  108,  Ml 
(principle  applied);  1864.  State  s.  Vance,  17  id. 
138.  140  (principle  applied);  1895,  State  e. 
Jones,  47  La.  An,  1514, 18  So.  515;  1871,  Adam 
r.  Eames,  107  Mass.  975  (statement  "  at  another 
faiterriew."  excluded);  180S,  Blight  t>.  Aahley, 
1  Pet,  C.  C.  IS,  90  (statement  on  another  day, 
exdnded ).  Whether  the  statement  it  a  w>p.inite 
one  is  of  eonm  for  the  iWv*  to  determine  ( yx»', 
I  9550)  before  it  is  offered  to  the  jnry:  183«, 
Robinson  ■>.  Ferry,  11  Conn.  460,  463. 

Distingniah  the  question  whether  a  tniim 
who  baa  been  dsciedited  by  meamilaa  taumetu 
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wh«t  ia  a  wprnte  attennce  can  ordinarily  not  be  the  subject  of  fixed  defini- 
taon ;  .0  aUo  for  uttaianoes  chained  as  libellout  or  mditwut^ 
_  ^ifL.*'"'  ^^^  UttMwioM  InooTpomtad  by  tMrntno*.  Othar  Letton 
Of  a  OerfwpoaaMui^  eto.  (a)  Where  the  utterance  first  offered  includes  by 
reference  a  co^rrmU  or  prior  utterance,  the  one  thus  referred  to  (no  mutter 
by  whom  made)  becomes  a  part  of  it  Nevertheless,  what  is  thus  incor- 
porate<l  may  be  only  a  portion  of  the  prior  utterance,  i.  e.  the  portion  referred 
to;  anu  .bus  that  portion  only  should  be  put  in  which  is  useful  as  completing 
the  sense  of  the  kter  one :  -fwi^b 

IMO,  Ho»,  J.,  in  Ttitektt  r.  /«.  Co.,  14  Gray  467 :  "  Where  a  letter  ia  written  in  .n.wer 
to  Motljer  it  m.y  often  be  unintelligible  without  «ferring  to  the  previ^  one  b7Z 
ferriug  to  the  leuerto  whieh  he  U  replying  the  writer  to  ti^t  extent  m.k«?t  .lt!f  h^ 
own  oo«mnni«t,oa.    Snppoee  that  the  flr.t  letter  conUined  a  queeUor,  a^d^e  renlr 

Z^  wKLI^^""  between  oral  conversation  «.d  written  co^^pondence  in  ttU 
^^1.  ZuZ  -^Z" •"*  i.""^'  '"  *^'  •«""*  »'  •  converMtion  or  oorreepondence. 
^  SnHiS^^°^'u  !  •"  •'"•°~'  "*  "**  °*  *^«  oouTenation  oroorreepond^ce  m^i 
f^^"^  ''°°^****'"'  '"**  »«»<»-«7to**«U«nd.r.ti!dingrfr^ 

This  principle  applies  to  admit  a  prior  oral  utterance »  as  weU  as  a  prior 
vrUttuf.     It  should  be  noted,  however,  that  in  neither  case  is  it  essential 


»ay  be  rapportad  by  aridenee  of  other  eoiuuunt 
naummu  (aate,  |  hat),  and  whether  a  party 
whoaa  inoooaiatent  eUima  hare  baan  naad  agaioal 
bim  aa  admunou  maf  abuw  that  at  other  timaa 
be  ha«  made  the  «an«  e^im  aa  now  Imie,  1 1 133) : 
both  tbeia  things  an  geaeraUy  forbiddep ;  rat 
they  Bight  ba  (wsairad  aa  corroborating,  eran 
thoagh  ipadmiaaibla  oadar  the  preaeot  principle 
of  Cumplataaeaa.  •-         k       p 

«  From  the  following  ndinga  diatingoiah 
thoaa  ataady  dted  nndarlf  •»8. 367,  M3,  where 
tha  object  ia,  nut  to  ahow  the  total  aanae  of  a 
•peeiOc  atteiBDce,  bat  to  ahow  the  ganaral  atate 
of  ophiioa  or  faeliag  of  an  accused  aa  being 
layal,  raTolatiooary,  maliciona,  or  the  like- 
ander  the  latter  principle  the  allowable  ranm 
of  attaraaeaa  woold  obvionaly  be  gieater  than 
"Hler  the  praaaat  one.  but  the  mlings  are  soma- 
timea  diflkalt  to  claaaify;  compaia  alao  the 
itatemanta  admiaaible  under  theHlaaraaT  ex- 
caption  (aato.  S  17S»),  and  the  dtatiuaa  under 
the  present  uriadple  (oatc,  I  M»9) ;  1810,  H.  a. 
Lambert,  S  Ciunp.  398, 400  (libel  in  a  nawapaper : 
I»^ag«a  "of  the  same  paper  upon  the  same 
topic  with  the  libel,  or  fi5rly  connected  with  it, 
iJthoMh  locally  dUjoined  from  it,"  entitled  U 
De  read  by  defendant,  "to  ahow  the  intention 
sad  mind  of  the  defendant  with  reapeet  to  thia 
gecidc  paragraph  ") ;  I83S,  Pinnay's  Trial  3 
SuteTr.a  a.  11.464  (riot  and  aeditiob:  after  part 
of  a  Kpeerb,  the  other  part  may  be  shown,  ud 
««*r  a  speech  baring  one  tendency,  another  by 
i!,"?'  ""^[K"  "'  !>  «»«itrary  mky  be  shown) ; 
1M3,  B.  r.  OXtoaneU,  5  id.  1,  Mt,  ssM&fe  (aedi- 
hon ;  a  speech  rabliahed  in  a  certain  newspaper 
"ug  read  by  the  proaacntioa  aa  seditious,  the 
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dafenoe  ware  allowed  to  read  an  article  by  the 
same  person  on  "The  morality  of  war";  Vood 

2'i°'22.''LF?"J?^"'^':  '"••  «■  "  MiStin, 
6  id.  MS,  998  (aeditiona  article:  another  in  the 
aame  paper,  not  leceired  in  bis  faror.  because 
not  explaining  the  one  charged);  18S6,  Uarbr 
«.  Ousiloy,  I  Tl.  »  N.  1.  7,  11  (libel  in  a  nawi- 
paper;  extract  in  another  number,  not  haWng 
a  tendency  to  explain,  exculpate,  modify,  or 
2*°  ■■  i?*  "*'*'  P«™graph,"  excluded) ;  isSS, 
PameU  Commisaion'a  Proceedings  (quoted  tuM, 
I  9099). 

»  1844,  Barker  v.  Barker,  16  N.  H.  333,  S3* 
(former  expressions  referred  to, "  which  imparted 
any  aigniacance  to  ths  ramarks  of  either  bevond 
their  ordUuu'y  and  obvioua  UManing,"  admiasi. 
ble) ;  1866,  Judd  v.  Brentwood,  46  U.  430  (ni«> 
ceding  case  approved). 

•  1899.  AuKia  r.  State.  1S3  Ala.  SO.  96  So. 
S94  (f^  pretences ;  defendant  represented  that 
M.  bad  money  of  hia ;  M.  wrote  to  B.  that  lie 
had  not ;  B.  handed  the  postal  card  to  defendant 
who  read  it  and  then  said  "  I  haye  lied  to  y.)u 
.  ".'  *»'•  •  ">e  Po***!  e«rd  admitted  at  a  part 
of  defendant'a  admiaaion);  I90S,  Morris  r 
Jamieaon,  905  111.  87,  68  N.  E.  74S  (letter  ac- 
oompanying  a  atatement  of  account,  received  ; 
The  Qneen  a  Case,  quoted  ante,  f  91 13,  fullowed ) ; 
1871,  Brayley  v.  Koaa,  .13  la.  SOS.  508;  1879, 
Collins  V.  Bane,  34  id.  385,  389 ;  1860,  Trischet 
t.  Ins.  Co.,  14  Gray  457  (quoted  sanra) ;  1900, 
Buihm  ».  York  Mfg.  Co„  175  Maaa.  471.  56 
N.  E.  S99 ;  1901,  Rtorgia  ».  Baker,  39  Or.  541, 
65  Pac.  810  (caahier'a  iudoiaement  on  a  note, 
held  expUinable  by  hia  aeconnt-entriea,  oni>er 
Code,  f  690,  quoted  atUt,  J  8118) ;  1819,  M-GtatU 
m 
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that  the  reference  to  the  prior  uttei«nce  be  txpnu ;  for.  especklly  in  a  cor- 
wTpondenoe.  the  reference  may  be  impli«i  only.  Perhapa.  for  letter.,  the 
ruir«hould  be  that  by  an  expreM  reference  the  whole  of  the  prior  utterance 
become.  admiBsible.  but  otherwiw.  only  that  portion  of  a  prior  letter  which 
tend,  to  explain  the  Uter  one;  yet  no  definite  rule  wem.  to  be  judicially 

"^rtfA^^Siwuni*  utterance  by  another  perwn  can  hardly  be  wnceived 
a.  incorporated  by  leferencr.  Hence,  when  B  puto  in  A.  admiMion. 
B  cannot  put  in  at  the  ume  time  his  own  reply,  .ince  the  senM  of  As 
utterance  can  hardly  be  qualified  by  what  B  may  later  say  of  it*  Never- 
theleM.when  A',  utterance  ha.  in  wme  way  referred  to  an  utterance  of 
B'«.  the  latter".  .ubMquent  utterance  may  be  meful  to  explam;  a.  m  the 
following  case : 

18M,  Rm  t.  Av.  7  C.  »  p.  706  i  irftM  Mwrsl  letten  of  e.«h  pw^  |»d  bsan  pat  in  by 
tlM  drfenoe,  the  lart  being  .  letter  of  the  plaintiff,  the  defen<Unt  offered  hi.  reply  to  th. 
Slntiff'.  U.t;  Mr.  Theriftr,  arguing  ««««..•••  It  U  a  lett«r  written  by  the  defendant 
S^  not  .n.w;r«i  by  the7lai«>ti«-  »  frequently  h.ppen.  that  .  per«n  m.y  re^.Te  a 
letter  from  .nother.  oontoining  aU  eorU  of  abeuid  rtatemenU  and  j-eertion^  and  may 
Sr^w  it  into  the  fire  and  take  no  further  notice  of  it.  and  it  U  rrther  ««,  much  to  .«, 
that  all  thoee  .UtemenU  and  awwrtiona  may  be  given  in  endenoe  ag^net  him  i  Part, 
J  •  "  I  thaU  reoeiTe  the  letter  in  endence;  it  1.  an  immediate  answer  to  the  letter  of  the 
pWntiff";  the  letter  was  read;  Park,  J. :  "  We  now  see  the  importance  of  this  letter.  In 
rfermer  letter  the  defendant  say.  to  the  plaintiff,  in  .ubsUnce. '  You  tri«l  toentr^  m. 
tatoidmissioDS.'  and  to  thU  the  plaintiff  «-wer*l.  •  1  could  not  have  .o  intended,  becaa« 
1  wuW  not  be  a  witnes.  to  pn.«  them ',  and  then  the  defend«.t  explain,  that  in  the  la.t 
le^r  by  «iying. '  I  dW  •»<>'  '"•«'  »^  »»«*  ^  "»*°*  that  yon  tned  to  entrap  me  into  giving 
you  a  guarantee.' " 

§  2121  Ohanovy  Amwv:  (1)  Uaad  at  Law  aa  an  BrldMitlal  ▲daisaioa 
It  waa  perfectly  settled  at  common  law  that,  when  an  answer  obUined  from 
a  defendant  in  chancery  proceeding,  was  offered  in  evidence  ma  trial  at  law, 
a.  containing  an  admission,  the  whoU  must  be  used,  and  not  merely  such  part 
a.  the  proponent  might  choou : 

Ani*  1726,  Chief  Baron  OUbtrt,  Evid«ioe,  60:  "  When  you  read  an  answer  [at  law], 
the  oonfsMiok  must  be  aU  tek«i  together,  wd  you  shaU  not  teke  only  what  make,  against 

be  made  admlMiUe  by  the  neriver*.  tSleaX 
ajmmt,  or  Jailun  to  mumer  {emtt,  1 1073).  Kur 
the  qnertton  whether  the  prior  letter  »«<(  hf 
offtnd  by  the  party  offering  the  later  letter,  aee 

ObtiDgnieh  the  qoeMion  of  the  Itgal  efftci  of 
A*  extcutum  of  docnroent  A  referring  to  ilixo- 
ment  B  ;  I8S9,  logoldaby  v.  Jnao.  IS  Cal.  5M, 
577. 

»  IWS,  Ccdline  v.  Todd,  17  Mo.  537,  540. 
Com™.-  1883.  Burlington  C.  ^  *»•  "  Co  .. 
Sherwood.  SS  la.  309.  8U.  17  N.  W  564.  D* 
tiuiniiah  the  foUowing:  1858.  Bradley  r.  Oanl- 
uer,  10  Cal.  371  (elander;  «he  "reply  made  by 
the  plaiotiff  when  the  defendant  nttererl  tlie 
wowC?'  admitted ;  It  "  might  have  qnaliflid  or 
explained  the  words,  or  rtown  In  whM  kdm 
they  were  oMd.  or  even  admitted  their  troth  |. 


».  Inaee,  1  N.  4  McC.  66S.  573  (" Id  idl  „^ 
where  paper,  are  called  tor.  which  are  in  the 
poneaahw  of  oue  paity,  by  another,  thev  onght 
Botto  he  garbled,  bat  the  whole  prodoced  ; 
here,  a  letter  called  for  referred  to  another, 
and  'the  totter",  prodnction  wa.  held  proper) ; 
1874,  Inwuance  Co.  ».  Newton,  tt  WalL  39, 
a  (fawarer'.  admiaion  of  .oflciency  of  proof 
of  death,  held  not  wparable  from  hi.  claim  at 
the  wune  time  that  the  death  wa.  by  .niride) ; 
1877.  Mntoal  BeoeOt  L.  In*.  Co.  *.  Uiggin- 
botham,  95  U.  8.  8S0,  890  ({neceding  ea«e 

"'"'fot  other  rnllng..  wmetime.  hard  to  dirtln- 
Mi.h,  Me  the  citation,  nnder  admittioM  &y 
hfimue,  mu,  I  1070;  the  dietioction  of  prin- 
ciple ha.  alrMdy  been  explained  in  |  9114.  A 
letter  SnadmiiKUe  nnder  the  preeeot  mla  may 
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him,  Md  JM?e  out  wiiat  mkM  for  Uni  •  ftw  ti» 1. 4  v 

P»^^««Mtii,  «auttl.tob.trt«,intlita  mwiwr.yo.  .«*  ^fc.  it  «ti.«  ud 

It  did  not  become  of  pnoUcal  imporUnce  to  tetUe  whether  the  proponent  of 
It  mart  at  the  ooUet  read  it  aU.  or  whether  the  opponent  was  TS  kter 
the  remamder  left  at  fi„t  nniead ;  thi.  more  or  1  JLiemnurstb^o^^n 
T^  for  wntings  in  general  (anU,  §  2102),  waa  apparentlyTX  he^  un" 
settled,  or  at  least  was  stated  indifferently  in  one  way  or  the  0  her  Th» 
'"'Sr^i*".!""^*^"  *^'  °PP«~"*  ^^^  •newer  was  [h^VsStadlJ; 

ehaneOUi.^  »"'«  «»^' in  ohwcery,  when  used  in  the  same  cAan^ 
.a«^  stand,  upon  a  i«IicaUy  different  footing.  When  n«Mi  aTlaw  Tu 
offered  merely  Mhu  opponent's  admission  in  writing,  and  goes  inlJe  any 
other  informal  «lmiMion  offered  in  evidence ;  t. ..  it  I  „ot  LcWe  Uke  J 

':t^^r^"%^J  '''"^'  '"'  "'•'"'y  •  P'-^  «'  discrediting  Ividemce! 
which  may  be  explained  away  or  otherwise  overthrown  (anU.  §  1058).    But 

ief^dL^Sr"  ^.^'"'^ ''  ?  '^'^  •'  •"-  "  double' cha^Ster ;  i  is  the 
defendant  a  pleading  m  defence,  and  it  is  also  his  evidential  admission  by  way 
of  compulsory  discovery  under  oath  as  demanded  by  the  plaintiff »  Con  J. 
quenUy^  is  aubject  to  certain  rules  of  pleading,  «  weU  «  to  les  Te^. 
dence  aceording  a.  it  1.  used  by  the  plaintiff  in  one  cha«u!ter  or  another. 
1.  Let  u.  euppoee  now  that  it  is  to  be  used  as  a  pkading.    As  such  it 


..«^"''J'*''J?^  ••  B^hMi*^  S  Mod.  9; 
K97,  Ljmeh  «.  Clarke,  S  Balk.  IM  (L.  C  J 
Holt  "aUd  thtt  it  the  pltiatiff  wiU  n^tba 
defradufi  aanrar  in  ehMoenr  aniaat  him  in 
■THieoee,  the  defendaat  may  likewiie  take  ad- 
Tanun  thefeof;  for  all  ia  eridence,  or  Bona  ")  • 
I7K,  Waller,  TriaU  at  JXM  Prio..  tSTVlTSl 
Bermoa J.  Woodbrldga, «  Doagl.  781, 78S  (U  c! 
J.  Mantfeid:  "Though  the  whole  o<  aa  afl- 
darit  or  auwer  mut  be  read,  if  aav  part  ia 
jxt  jom  need  not  beliere  all  eanaUr*')-  Igos! 
Ormond  ».  HntchinaoD,  IS  Vee.  Jr.  47,  SS  (tlS 
whole  of  an  aniWCT  in  diaearerr  mut  be  read 
•»l»w) ;  IMS,  Batterworth  r.  Biiley.  IS  id.  358, 
MJ  («ame);  U.S.:  I79f.  Benedict  e.  Nichot 
I  Root  484  (accaoBt;  the  defendani'a  examina- 
tion  on  citation  before  a  prolate  court,  required 

!°<i'*.'?!^?*"l'"^"*:  '*»•  Hoffman  p.^niith, 
J  Cal.  157  (not  decided) ;  1814,  Lawrence  v.  In*. 
Co.,  llJohn.  S41,  8«0  ("It  Uan  inrarUble  mle 
Uuit  wlwre  an  anawer  ia  given  in  eridence  in  a 
court  of  law,  the  party  it  entitled  to  have  the 
whole  of  hi*  anawer  read  "j  here  applied  to  a 
prodartion  under  rale  of  Court  "analoffoui  to 
10  anawer  in  ehaneetr"). 

The  rule  waa  eqaaUy  uplied  to  a  doaauiU 

r^Ti  i"  ."2  •~'^  ■  '"«•  B""""  »•  Thorn- 
ton, I  Myl  ft  Cr.  S43,  S4«  (diacowy,  with  doe- 
Bment  produced ;  L.  C.  Cottenham :"  The  rule 
Bate.1  to  luerail  at  l«w  [that  a  party  ahaU  not 
be  at  libertr  to  read  a  part  only  of  an  anawer] 
"*•  V^^m  there ;  and  where  a  party  produces 
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at  law  a  doenraent  which  he  haa  obtained  bv 
meana  of  a  bill  of  diacorery  only,  the  jndgi  2 
eommonUw  wUl  not  allowliim  to  uae  Jt  X»t 
^g  tbeaanrar  alao;  .  .  .  [unleia]  thia  Conrt 
hjamade  an  order  for  the 'production  of  th. 

The  practice  for  ttpante  anawen  teena  to 
haje  been  rariona:  ISM,  Koberte  *.  TennelL 
»  T.  B.  Monr.  847, 148  (after  an  anawer  inln! 
other  auit,  a  aeopnd  arnwer  to  an  amended  biU 
J».*h«.~»«  •«"».  excluded) ;  1819,  Duncan  ». 
Oibba,  I  Yeiw.  SM  (bill  a«^^  D.  and^Sei.  • 
ijfter  a  wadSg  of  the  blTand  oneiSw^rTSto 
opponent  waa  alkiwed  to  lead  D.'a  anawer).' 
I  aa  7??*'^t"'  S""""?^  »'  Eouity  Heiding, 
L*  • ' .;», <''»"«"7.  »heee  two  thingi,  ao  diffei^ 
ent  in  their  nature,  are  indiicriminj^ly  blended 

SL»  M^S!?'-  •  ;/  y^  •"•"•'  h-  genarally 
been  treated  aa  if  it  were  horoogenwna,  and 
every  part  of  it  aubject  to  the  aa^  mle»!  At 
cjue  time,  indeed,  it  haa  been  aanmed  to  contain 
the  defendant's  examination  under  oath  faa  aa 
ll-fjrT'iu"*  •"?]•'•'.  »o  cont-n  bis  defence; 
but  the  fact  has  seldom  been  intcUigendy  recofl 
niae<l  that  it  contained  both  of  ihese ;  and  the  fail 
ure  to  do  this,  aud  to  apply  to  it  diffennt  rules, 
according  as  it  was  presented  to  the  Court  in  the 
one  aspect  or  the  other,  haa  caused  iuflnito  con- 

f  «OSS,  note  1.  Compare  a  similar  amliizBit^ 
in  conuBou-law  ptendiBga  (oaM,  ff  loea-iw). 
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might  of  coune  oonUin  alkgitiou  both  denying  th«  pkintirt  ohaigM  wd 
AflBrming  new  mattw  in  tvoidMoe,  or  allegttiooa  tdmitting  the  ehugei  but 
affirming  matter  in  avoidanoe.  The  anawer  might  be  met  by  the  pUintiff  la 
one  of  two  waya ;  either  he  might  demur  to  iU  eufficlwicy  in  law,  or  be  miglt 
take  iuae  of  (act  upon  iu  allagationa. 

(tt)  The  former  object  waa  aocompUahed  in  chanoery,  not  by  a  demnrrer  so 
called,  but  by  an  anakgona  proceaa  called  "  letting  the  cauae  down  for  a 
bearing  upon  bill  and  anawer."  ■  Thia  of  courae  admitted  the  truth  of  the 
defendant'a  alkgationa,  while  claiming  them  inaufflcient  in  law ;  hence,  on 
the  hearing,  the  wkoU  of  tk»  annntr  might  be  uaed  ijr  <*«  d^MdatU  aa  Uing 
conceded  true  by  the  plaintiff.  Thia  much  followa  neoeaaarily  aa  a  rule  (,{ 
pleading,  and  has  not  been  questioned.* 

(6)  But  suppose  the  plaintiff  tokea  the  other  eoniae.  and  puto  iht  antwer 
in  iuue.  It  ia  here  that  the  controversy  ariaee.  Upon  aueh  an  iasue,  there 
is  no  such  clear  separation  of  pleadinga  as  at  common  law ;  i  «.  in  chancery, 
at  the  same  hearing,  the  plaintiff  muat  prove  the  allegations  pertaining  to  hU 
case,  and  the  defendant  must  prove  the  allegationa  made  in  affirmative  avoid- 
ance* But  since  the  defendant  (aa  above  noted)  ia  in  chanoery  n<A  obliged  to 
aeparate  his  pleaa  into  negative  ani  affirmative  ones  (aa  he  must  at  common 
law,  by  a  traverse  and  a  confesaicm  and  avoidance),  and  may  thua  put  into 
hia  single  answer  a  denial  aa  to  pert  and  a  crnfeesion  and  avoidance  as  to 
part,  it  follows  that  the  plaintiff  may  be  abk  to  find  aome  part  of  hia  claim 
confeased  in  the  defendant's  pleading.  Thia  part  he  may  therefore  take  as 
admitted,  t. «.  not  in  issue,  and  therefore  not  neoeeeary  to  be  evidenced  by  the 
plaintiCr,— a  consequence  parallel  to  that  which  enaues  at  common  law. 
But,  on  the  other  hand,  there  ia  no  auch  allowance  to  the  defendant ;  for,  as 
to  his  mere  afBrmations  in  avoidance,  they  are  but  hia  pleading,  and  in  his 
turn  he  must  prove  them.  It  would  be  absurd  to  say  that,  by  merel/ 
alleging  certain  affirmative  facts,  and  though  theae  very  facts  have  beer  put 
in  iaaue  by  the  plaintiff,  the  defendant  could  inaiat  on  having  them  taken 
for  true  in  his  own  favor  without  evidence.  They  are  mere  pleading-state- 
menU  of  what  he  expecta  to  prove,  and  he  ia  bound  to  prove  thera,- 
precisely  as  the  phuntilT  ia  bound  to  prove  whatever  of  his  own  case  has 
been  put  in  issue.  The  orthodox  rule,  then,  has  aiways  been  that,  upon 
a  hearing  in  ehaneeri/.  the  plaintif  may  um  n  judicial  admissions  what- 
tver  admistwnM  he  *»  find  in  the  d^endant'e  antwtr,  but  M<  drfendant  may 
mU  n$e  the  retnainder  of  the  annoer  in  hie  own  favor: 

1707.  Amn.,  TWJTtrf  in  Gi!f>^.  Evideui*, «;  WH  of  MMoant  acainst  an  execator, 
who  saiwewd  that  £1100  wm  A^yoAUd  wift  him  by  the  tertate.  but  that  afterwanU  he 
irtthd  by  giTing  bond  forilOOO  and  neuMng  the  remaining  «100  lor  his  troul.Ie  and 
vein*-  the  vmmn  being  pat  in  iMoe,  it  was  argued  that  the  whote  shonld  be  taken  as  true 
tor  the  defendant ;  but  the  Court  held  that,  "  When  an  answer  was  pnt  in  iisne,  what  wu 

gatioQit  bnt  thii  ia  not  aiatarial  to  the  pnunt 
oontronnj. 

•  LaogdeU,  M  njra,  i  SO. 


*  LucdaU,  M  mpru,  |  S3. 

•  ProftMor  tncdall,  todaad  {M  tnpm,  1 83), 
lOMKioM  the  amuMfiNaa  of  thia  ao  far  aa  concwna 

_-,t  ,  -, i_    — .,*    f/^watmitiwa'   oanmnTft  ulft* 
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oa|ht  to  prova  tb*  oMltar  o(  hk  cUfaniM-  i>.t  u  u  w  j  l?:       ••«*«•'>••>  " 


IIMN-SIM]     JOSPOKSIVE  AlWWERS  W  CHANCIBT.  | »« 

Ml  tM  fMto  Upon  wbioh  h*  oimiu  to  inttat  whiht  th.  .>i.i->ia  _      ""••"■""*•  "y  prooi 
to  the  MMmiiMkion  of  anotlMr  tribnnal  if  m,Vtj^      «■»«■  oi  i»ct,  it  la  rtfemd 

J."!;'E^t  S"-5if'S'J  rp^ifj^  Lrr,!!"""  I'"'  '" 

U  on,  dda  tetHHlae.  it.  th.  otbor  m./tosTZ^^irilte*'^*''*  •];'»"-•'"'* 

But  the  prewnt  principle  of  Compulsory  Completenew  (ante,  §§  2094,  2103) 

defendants  answer  a.  a  pleading  in  the  same  cause,  namely,  that  be  Suld 
not  mu^present  the  tenor  of  the  admission,  or  could  not  repJent  Tan 
.dm.ss.on  that  wh.ch  was  not  really  an  admission  yhen  the%I^  JTth^ 
.mmedjte  context  was  taken.  In  other  words,  the  plaintiff  was  .Quired t 
use  add.t.onally.  y,fu.tev,r  rca,  grammatically  connected  with  the  part  Te  de- 
emed to  offer;  but  this  only;  and  it  came  in,  according  to  the  general  pi. 
Je  (anu  §  2113.  par.  (c)).  not  as  independent  evidence  for  thrdeTendant 
hLT  '  "  "^^''"•^  °'  «>«  *«-'  "'  his  alleged  admissions  a^tst 

from  &  d«f8Bdanf.  J»«,  vT,!!^^! '    ■      ^  '  P»«nt.ff  ohoo«»  to  rwul  »  pa^wg* 
•rem  a  Mj«H»nt  t  ftittwar.  In  reads  sU  the  eirearaituioss  statwl  in  tlie  puMga.    Htts 
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M«M«  «  r«Ml  MBtiaM  » iitowM  to  M7  otiwr  fMNgi,  OT  «p  ft  fM  ilatia  ta  aay  ethtr 
SZlMtlMkotiMrHHMMBwtterMdftlw.    »rt  i»  !•  to  Im  iMd  0^7  for  «te  pwpoK 

wmtrntLattait  k Mftd*.    U,  to Um  IB— r  thut NfMi«4  to,  M« (ftM ftftd  tirmMtoiMMi 

«^:^!!i- tTi-j^i  jmass^m  ^  wbui  r^»».md  »orto.  p-po.. 

o<wpl«liitogtlfr»itwHw.to>tottoMd»tni»itomnotolw<ftwdmm>ttoUeoi.. 
•itUrcd  M  iMd." 

The  ftppUcation  ol  this  mtriotion  wat  atUndad  with  mom  oootiwreny.  In 
pttticoUr,  it  wftft  long  in  diiput.  whether  the  pkintilTft  uee  ol  •  oUuee  a-l- 
mittiDg  (for  ewmple)  the  nouf^  o!  monej  iwmired  him  to  lue  ftlw  enother 
olauM  itt  the  aane  or  ensuing  eentenoe  alleging  a  payment,  -  in  other  word«, 
whether  a  clauM  of  duckarg,  muat  be  read  with  a  daum  nf  eharg$.  The 
Uberal  view  prevailed  in  the  end;  bnt  the  queetion  waa  merely  aa  to  the 
application  of  the  geuertl  principle,  and  new  aa  to  the  undoubtwi  principle 

itwW'  •    ^  ^ 

2.  Bnt  auppoae,  now,  that,  in  a  ohaneery  oaoie,  an  anawer  u  offered  in 

the  ordinary  way  of  an  tviintial  admmon.  not  aa  a  plMding  defining  the 

matten  at  iaeae;  thia  wonld  in  effect  be  the  caae  of  an  antwtr  m  another 

Aanetry  cauH.    Hew  no  mle  of  pleading  would  apply ;  the  plaintiff  cannot 

treat  thie  answer  aa  being  in  one  aspect  a  plewling  to  his  bill.  admitUng  the 

truth  of  some  of  ito  allegations ;  he  muat  nee  it  ••  he  uses  any  other  wntt«n 

admission  oflbred  in  eridenoe.    In  other  words,  it  mnst  be  treated  precuely 

BOl  mSo*.  m  il  wNt."*  4iitiiiet  tnuit- 
"»j  IMsTOnMiid*. 


I.  AwdkT  *  Awdlv.  •  V«>mOto     t»M  Ml  -2jVLJLrHl5MZri3  V« 
M  mat  "«?»"'•  i"      T?  .  ^l!rr7J     47.U(L.C.  MdM;  MiMdiMiB  chuinrr 

•j'.ferZi^,?  SS  SSSflCi^     M  mm  ».«~d  r5-.eo.Ari«.  of  th.  i... 


•  ISM.  Awdkr  *.  Awdlv,  •  ▼«■•  «•♦  («»• 
Coot  Mid  tiMt  Howrnd  ».  Bums.  aaMpofUd, 
WM  the  Int  CM*  "wtor*  toaMW  ».i—  »«d 
chaMod  Uawalt  k*  •■■»«.  that  hk  ■■■■■r     -- —  ..^^ 

eo«T»jr»y  wM  !■  tiwtWf  i—  Pg^V.'ar2     ^cii,!  toeMII^  It  wmrwitoirt  to  Mop  him,  l.ut 
^^InhuSbtTtlM  nktotiOt  in  ttoir  omMlBH-     «M-r  ")  i  ISIS.  RoMiMoe  r.  BcoUmt,  19  Vm  It 

TlT 1..  1.  ■..J  >..«   U  <k.  <IImIiu«>  nr  avoid,      maitm  NM  MDMOaMt    ■MIW   wu      expuiia- 


attorwiie  It  bad  baoi.  If  tba  dtaekvfa  or  atroM- 
aoea  bad  bom  in  a  dMnetwatcBeo") ;  1791, 
Blonot  ».  BoRow,  1  Vn*.  Jf.  »4S  (dofeadaBt, 
charged  wHh  havioR  foar  booda  of  tiM  tMtator; 
aoawerad  oa  examination  that  ho  had  raoMTOd 
tham,  bnt  with  a  dinetion  to  keep  them  U  th* 
donor  died ;  heW  inlBcknt ;  L.  Cimi'r  Bjri* : 
••  Th*  examinatioa  k  avidaoe*  la  diaeharg*  of 
tb*  pattr  who  k  charged  bj  It;  tto  modam 
SiihSe  gon*  ihTSran/rigtol,");  IWe. 
Ridgewar  v.  Darwin.  7  Id.  40*  (L.  C.  Kldoa 
•aid  that  •'  the  dkeharg*  foUowing  immedialelr 
ia  the  laaia  lantrae*.  that  would  do,"  bat  aot 
in  a  Moaral*  aOdavit);  1809,  ThomMca  ■. 
Lamto,^.  587  (U  C.  BWon  rakd  that  aa 
aMwar  adaiitting  raeript  of  aMNM.?  oa  mm 

^»  «J  -iHxijrliLir  tiawmnnt  **»*  ^sw/i^kdt^  fl&T 
qkv    JlBu     BUCK  I  UK     JJmJtMKvmi     <^      "■"'•■■"■  " 


l^M  tb*  MbMoaeat  aattar  was  "expUi» 
totr  ") ;  ISM,  Bad*  ».  Whilaehareb,  S  Sim.  JM 
(NbaMawrt  qaalifyiag  MBtenea,  nut  refirmi  to 
<a  tba  tnt.  bat  coaa«Md  In  aManinK.  allowed 
to  b*  nad);  I8S1  Nana  *.  Bann,  5  ii  ^ 
(nkiatift  eompellabk  to  nad  "  all  other  paMipt 
Vr.  eapkaaMT  of  tb*  paawf**  read  '^  ml, 
CoBBop'*.  Bayward,  I  Y.  »  C.  88, 84  ("•bcIii 
eoaaaetioa  hatwawi  the  ?■«««  " »"  r'"""  * 
ulcmarr  to  nad  tto  kotar  with  the  furroer, 
ton  aniMed  aa  tto  tail)  i  1841,  Miller  r  (io», 
I  T.  *C.  Ch.  »«,  59.  V.  C.  Brace  rriie  pr»c- 
liea  at  kw  k  ekarlr  aataUiabad  that  wlm  u 
aaawar  [to  a  rdkf^ill]  k  aaad.  tto  whol^  mnR 
to  raad ;  it  k  diOerant  ia  thk  Coan :  l<nt  th« 
nk  ban  k  ttot  yoa  caaaot  k  reading  nen' 
pMta  tlMtf  In  tabetanea  aw««—*rt*d  toKetber  ). 
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M  wbra  Ou4nd  in  ft  trial  at  Uw.  ud  tb*  wMt  mm»th$nmd  (siift,  •  21211 
Thit  nk  aUo  wm  nnqaMtioiMd ;  and  it  briDR*  oat  olearly  tkat  tha  distino- 
urn.  . y  not  batwaan  a  rala  in  ehanoary  and  a  rula  at  law.  but  batwaeu  a 
nk  of  plaading  and  a  rala  of  avidanoo : 

fr^i  «y  «l«l«i«,  b.  m.,  tb.r.  bar.  nrnd.,  IbitbTSo  do  only  b,  i^ST.WW 

Sl  i^^^^LH^^'^.'^'  *'»*^»  nwy  Ui«  rwd  an,  pMt  of  It  in  hi.  d.f.n«» 

te^  bat  at  tb.  •«i«  M^^M.  II  b,  otb«  «ire»u.rt«K«.  tb.  drf^idwt  Lt  wblt^ 
tut.  *•  •»oM«^  by  proof",  L.  C.  A/,«Mr...  -  Tb.  aooount  wUeb  i.  tb.  ,uhZZ 
Uu.»>.pttoa  lom.  dopwtof  tb.  pMinp  in  Ihi.  o«« ;  .  .  .  [tb.n]  tb.  au^n  ta 

:ST*' '^'SSL'^r*^.  *•'"'*  '*»P**'  by  ihU  Court  J  wouMbebH  Court 
iJ^^'Z^^^  ^  *•  '"»?**^  *^  '^^  •»  »•»  «>'«-  rate  •«  law  »    It  i.  quite  .Zr 

b.«  abl.  to  tod  .»«  a  j«rt«m  tbat  tb.  n,!.  of  .rfcho*  i«  tJ,U  CourtiT  tbi.  r^^S 
•»<h>.«b^U^b..tUw.  .  .  .  In  thi.  Court. -W.II  Mi.  .Court  of  uTwl^ 

«lml«*bhi  and  ao,  I  •on.rif.,  with  mi^t  to  any  otbw  doc«n«t  mad.  •TidWKTtotU 


.     §2123.  ■.-.:(3)A.-«fc«.»^TaA«rt.,     _. ^  ^— -^ 

b.  BMd.  How  then  oould  any  confoaion  or  change  of  practice  ariaa  theae 
prindplea  being  ao  well  aettladf  Partly  becauae  of  a  atrong  nnd  conatant 
pwMure  on  the  part  of  defendanta  to  nae  their  answera  in  their  favor,  partly 
becaaae  of  the  mixed  and  muleading  nature  of  a  ohanoeiy  anawer  aa  to  trav- 
ene>  and  avoidancea,  and  partly  because  of  the  rule  requiring  two  witnesaea 
tot  a  reaponaive  denial,  and  the  misuse  of  the  term  "  responaive  "  in  applyins 
it  out  of  ita  proper  sphere.  rr  /  "s 

1.  Tkidrftndant',  mUivt  to  um  kit  anmotr.  Notice  first  that  the  impor- 
tence  of  the  question  m  a  chancery  hearing  is  far  greats  than  at  a  common- 
.T.  *™':  t°  '••!  ^"^  caae  it  is  simply  a  question  whether  a  certain 
additional  piece  of  evidence  shall  or  shall  not  go  in  with  the  rest  to  the 
jury.  If  the  defendant  ancceeda  in  having  read  to  the  jury  an  additional 
sentence  m  his  answer,  he  nevertheless  goes  on  with  his  other  evidence  as 
before.  By  leoeiving  it,  the  Court  does  not  add  to  the  allegations  which  the 
plaintiff  must  prove,  nor  by  rejecting  it  does  the  Court  add  to  the  allegations 
which  the  defendant  must  prove    But  in  chancery,  on  the  other  hand  the 
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whol*  tUto  of  Um  pkMlli«t  b  iiiTolvwL  If.  for  tnmpk.  tho  Mwwtr  kdmiu 
iMoiring  ooo  handnd  dolkn,  but  MMtii  it*  pijnMBt.  Um  pUintiff.  by  a\^ 
pMding  to  tho  ftnt  •Utomrat  in  Um  Mmdant's  plMuling.  nUovM  hiiutU  .>t 
that  Imu*  uid  aoods  no  ovidoneo  apon  it.  If.  now.  tb«  dofradant  can 
obliga  tb«  plainUfr  titbtr  to  tftko  tb«  two  togethor  or  non*  ftt  all.  be  cbaDKui 
Uio  wbolo  offoot  of  tbt  plMdingi ;  (or  U  Uie  pkiutiff  MoopU  tbe  first  alter- 
naUvo  Mid  om*  tbo  wbob,  be  bu  •  pleMlinffHuliBiMion  tbet  no  money  i* 
doe.  i  «.  be  bM  no  oonfeeeion  at  all.  and  oonaoqnenUy  he  hae  obuined  no 
proat  from  tbia  pleading  and  moat  aUll  prove  bia  olaim  bj  otber  UMant.  II 
be  aooepU  tbe  aeoond  altemaUve,  and  naea  none  of  tbe  sUtenMnt,  be  it  in  the 
lanM  poaitioo,  and  mtut  prove  aa  before.  But  if  tbe  defendant  cannot  put 
tbe  pUinUfT  in  tbia  dileumu  by  forcing  tbe  two  atatanMnU  npon  liim 
together,  tbe  defendant  mnit  bimaelf  prove  bia  attnnative  fact  of  payuu m 
pleaded  in  diacbaiK*.  and  baa  relieved  bimaelf  of  no  burden.  It  is  thus  ap- 
parent tbat  tbe  defendant  bad  always  tbe  strongeet  motive  to  enlarge  the 
soope  of  tbe  passages  wbicb  be  oould  oompel  tbe  pUinUIT  to  use  as  sn  ad- 
mission. In  faet.  tbe  incidenoe  of  tbe  wbole  harden  of  proof  was  at  lUke. 
A  defendant  ought  not  to  he  al)owed  to  change,  and  to  throw  upon  tbe 
pUinUtr,  the  burden  of  proof  of  tbe  faeU  forming  an  aArmaUva  defunve. 
But  still  there  was  a  motive  for  him  to  try  to  do  so ;  and  it  was  the  striving 
after  this  improper  advantage  wbicb  finally  led  to  tbe  anomalous  rule  nuw 
nnder  consideration. 

2.  Tlu  mixid  naturt  of  a  Aanetrg  atuwtr  as  to  travtrm  and  awrfanr.!. 
An  answer  in  chancery.  «s  already  noted,  doee  not  separate  iU  ylens  div 
tinctly  according  to  their  negative  or  affirmative  nature ;  i  «.  there  needs  no 
separata  count  at  plea  for  a  traverse  or  denial  as  disUnguisbed  from  a  ( oa- 
fesston  and  avoidance ;  either  of  these  follows  the  other  icdiscrimis  ely, 
pursuant  to  tbe  order  in  wliioh  the  chargea  are  made  and  replied  1'^  Ac- 
cordingly, the  nature  of  a  partionlar  part  of  the  answer,  whether  as  being  in 
denial  or  in  affirmative  avoidance,  can  only  be  ascertained  by  comparing  ito 
terms  with  tbat  of  the  corresponding  charge  in  the  bill  lU  form  ns  an 
affirmation  is  immaterial,  if  in  reality  it  is  a  traverse,  and  viet  ttna.  That 
in  asoertaining  tbe  burden  of  proof,  the  form  of  tbe  defendant's  statement  ia 
not  decisive;  a  source  of  inextricable  confusion,  and  an  opportunity  for 
erroneously  changing  tbat  bnrden,  is  amply  fumiahed.  If,  then,  any  rule  ol 
evidence  should  exist,  peculiar  to  the  case  of  a  plaintiif  having  tbe  bunU-n  o( 
proof,  and  not  applicable  to  tbe  defendant  at  all,  it  would  be  easy,  by  jnK'gling 
with  the  really  affirmative  allegations  of  fact  and  by  giving  them  a  ni-^ntive 
form,  to  make  it  appear  that  this  rule  of  proof  was  applicable  to  the  i)Unntiff 
on  a  point  stated  negatively  by  tbe  defendant 

3.  Tht  nUt  of  two  u)itniM$r$  for  retpontive  thniah.  Such  a  mle  did  ex- 
ist, namely,  the  rule  already  examined  (anU,  §  2047)  that  the  plaintill'  must 
prove  by  two  witnesses  every  allegation  explicitly  denied  on  oath  in  the 
defendant's  answer.  In  invoking  this  rule,  defendanta  natnrally  tri.il  to 
state  in  n^ative  form  every  tact  which  they  were  able  conscientiously  to 
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r*^.,.^  ObMorflor  might  ruk  thrt  tt»  hot  wm  g-naintlj  m  tffl„ai^ 
ti««  drfwriT.  oo.;  bat  Hill  thm  wm  «  oon.Uat  effort  to  L  wlui^ 
«|«nug,«j,ht«w«  in  •  doubtful  OM..  Now  th«  .ff^t  of  iL  ruUn^ 
to  1.-I  to  .  d«»pUy.  form  of  «pmdoo.  htatoriclly  u«o«d  Imt  .«^ 
cdly.ce««t..  «pdy.  that  the  i«0*fa*r.  «««,r  o.  o«l*  ««  .SSi 

k!  !fT^i     !  ^*"""'  ••'•"»'»"  "»~'y  tl»t  it  nullified  o?  witneM  for 
th. pUlnt.fr «dtlm.,«,ui«i  bin,  to  produoo.Moond.    T      r..J^dZ 
w«  tbnt  the  «.w«  on  o.tb  «,«p.lkd*Z  pUinUff  to  pr-h., .  „  tJiT^ 
06-;  yet  Uib  w«  f.,  f rom  making  tb«  defondwf.  T,*or  ...  i.ncu.     u 
r.r'!^"'T.'*^  l-»«»dd.r.dMU.timony.«"<c.pt  rW  .'    "    •.  ^ 
L^'ir  S?*'  :r  ««W  b.  mor.  prop,rl/.t......  ■..  ,,;.h..;  W 

N6»«thela«.  th.  notion  thu  bMame  common  in  .om.       .n. th.  tl.r.  u.h 
th.  formnk  nbore,  thu  .  defondnnf.  wwr  h«l  «,n,.  ,  v  .r    ,-'        ' 

m.bm.Md  ao  f«  Mb.  denial  it.  two  thoughu  *.a.a  ,„,  u...,r  uX^h 
thi.  f^  tot(M  .boy  not«lX  tb.t  th.  plaiSir  w„  p.t  co  L    ..  .  :  by   !  o 
w.tn«m.  «id  i^dly.  that  the  dafandanf.  anawar  in  denial  .«.  evidr I 
for  himadt    Notice,  howTT.tbat  botb  of  tha«,  notion.  I,n  .    ..",  "n  t- 
''JS"^'  '^^r  "'^'^"«  t°  do  with  tba  q««,tlon  of  pleading  n  .arde!  o 
::^;.£^  *£!  **"*?"«.  "'  '*•*?  W  to  the  later  fallac/  The  Lnlt  (to  .urn 
np)  of  th.  above  nil.  of  two  witnoae.  wa.  that,  for  th.  p«n)o«,  of  enforcing 

Z.^2ZSr:,"  f '^'l'^'^''  "PJ*"""'  •  denial  it  wa.  truly  « 
•igunmntatiT.  admaaion.  Th.  inquiry  thu.  came  to  be  whether  the  anawer 
wai  ~pon>>v.,  »••.  whether  it  diiecUy  met  and  controverted  «>me  allea- 
tm  eMontial  to  the  WU  ;Mor  if  it  did.  the  rule  applied.  otherwi«  not 

We  an  now  prepared  to  undenUnd  the  appearance  of  the  main  fallacy  in 
queauon.  (.)  In  tha  fint  place,  the  function  of  the  "  waponaive  -  denUl- 
answer  aa  putting  in  foroe  a  rule  of  two  witne.*,.  for  the  plain  tilT  came  to  be 
given  a  P^*nf^mm,  For  example.  Me«,r..  Cowen  and  Hill  (both  j-idges  in 
New  YorkX  in  theu  note,  to  Mr.  Phillipp.'  treatiae  on  Evidence.*  atit^hat 

m^tiSmH"  *^  •*""*'*^«'  "  '»  ^  "-Ponoive  to  an  inquiry  in  th. 
b... twill «mrf«rf,.unleM  overcome  bymon,  than  one  witnesa";  here  the 
falacy  »  Wwnt  that  the  defendant  by  an  affirmaUve answer  can  «,mehow 
« .eve  himaelf  of  the  burden  of  making  out  his  defence.  (6)  Again  thk 
rule  about  two  w.tne.«,..  forced  upon  the  pUintiff  by  the  anawer.  cSne  to  ^ 
misused  aa  legitimately  including  the  defendant's  matter  in  affirmance  and 


f  5« ;  iind  Lord  Broogluun'i  pMnga  io  Attwoda 
V.  Small,  qoolad  am*,  |  J0«7.^ 

•■•liiMjU,  b)r«ii«ww,h«to»wUne»i0Blr 
to  dcnjr  aftattiT*  aOtsftkme"  (LmptoB  *. 
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*  No  precadwito  for  Kuglnh  ntun  bar*  brcn 
toun.l,  bat  thl<  miin  of  "rMpontiTe"  ocean 
freqiMDtlj  in  tha  United  SMtaTfrom  an  Mr|, 
djto:   1798,  MmdIo  v.  Whitiug,  1   Call  M4  • 

181*.  RoMell ».  CUrk'»  Kx'n,  7  Cr.69.  M  i  IBM 
BincgrJd  ..  RiBoold,  I  H  4  Q.  il'u. 
•^Ed.l8J3.I,  IM.BOUWt. 


I  ai3S  BULE8  OF  COtiPLETENESS  (OPTIONAL).      [Chap.  LXXI 

not  mewlT  matter  in  dmiaL  Thni  Mr.  Justice  Thoinp«m.  in  Clawu  ... 
Morm«  declared  that  "it  i«  an  undeniable  rule  in  chancery  that  the  aniwer 
toa  bui  for  discovery,  being  under  oath,  must  be  taken  as  true,  unless  diaproved 
by  two  witnessea"  This  ignoring  of  the  vital  difference  between  denial  and 
affirmanoe,  between  putting  in  issue  the  plaintiff's  allegations  and  setting  up 
defensive  affirmations,  was  hen  applied  merely  to  the  two-witness  rule.  But 
as  the  term  -  responsive  "  was  used  to  express  the  test  for  that  rule,  respon- 
aive-  came  to  be  understood  as  legitimately  covering  not  merely  ordinary 
denials,  but  also  truly  defensive  affirmations  answering  questions  of  discovery 

on  the  defendant's  own  case.  /  x  Tk«  «•  ♦ 

The  net  consequence  of  these  haiy  confusions  was  as  follows :  (a)  The  effect 
of  "responsive  "  answers  was  extended  to  the  pleading  rule  about  the  plain- 
tiff's use  of  the  defendant's  admissions  in  the  answer,  instead  of  bemg  confined 
to  the  two-witness  rule  of  evidence;  and  (b)  the  term  "responsive    was 
enlarged  to  include  affirmative,  as  weU  as  negative  matter.    For  example,  if 
the  plaintiff  had  brought  a  bill  against  a  vendor.  aUeging  a  contract  to  con- 
vey and  asking  specific  performance,  and  incidentally  seeking  discovery  on  the 
anticipated  defence  that  the  premisba  had  been  destroyed  by  fire,  and  the 
defendant  had  answered  to  the  contract-charge,  admittmg  the  terms  of 
the  contract,  and  had  also  answered  stating  how  the  house  was  burned,  the 
orthodox  ruUng-would  be  that  the  plaintiff  might  make  use  of  the  defendant  8 
pleading  so  far  as  it  admitted  the  contract,  but  need  use  it  no  further  than 
L  chose,  leaving  the  defendant  with  the  burden  of  proving  his  affirmetive 
defence     But  under  the  erroneous  notions  now  introduced,  the  answer  would 
be  held  «  responsive  "  to  the  bill,  since  it  gave  discovery  to  a  question  asked 
therein,  and  oonsequenUy  the  pkintiff.  by  using  the  admission  of  the  contract, 
must  also  use  the  affirmation  of  the  burning,  set  up  in  excuse,  and  must 
therefore  either  take  it  for  true  or  disprove  it  by  two  witnesses.    In  other 
words,  the  plaintiff,  to  get  the  benefit  of  a  pleadinfrconfession,  became  obhged 
to  assume  to  duprove  Ou  very  fad  vMck  th»  defendant  mtitpin  avoidance. 
This  singular  and  Ulogical  rule,  almost  incredible  in  ito  twistings  of  prm- 
c->le.  was  neverthekss  sought  to  be  defended  on  grounds  of  pobcy.  ">  » 
apecious  argument  which  in  fact  persuaded  the  Court  of  Errors  of  New  York 
and  led  it  to  repudiate  even  Chancellor  Kent's  orthodox  doctrine : 

181«.  Mr.  nmmu  AMU  EmmM,^  srfaliif  to  Hart  r.  Tt»  Ejet,  -  teporUA  in  1  Cow. 
744  note'  »W•eonteDdt»«twll«•th••n•wepi.»di^*^t»ndp^op«»^ytoth•lute^ 
Ili^'rf  ito  WuTli  prima  focU  TidM..  for  the  drf.nd«,t,  it  in  hi.  faror;  and 

Z  m^S^  to  WBrmiSon.  .  .  .  [Tboir  podtlon]  would  be  uniT^aUy  tro.  if  quJ.- 
M  by  oiiL  that  U»  defendMit  murt  prow  hi.  .armation  udU«  it  be  •  dir~t  and 
X" «^ to« tot«rog.tto« of  th. dS;nd«.t.  .  .  .  [Th«e U] J-tt- to gid«g to .  . 
Stodant  the  bwieftVoltto-  p«».  of  the  umwet  which  a»  ».r.  evldeno^  b«.u.e  th. 
^rto  wWeh  they  go  m»t  witlrdy  dn>end  on  the  ooB.pWn«r.  rie^km.    Such 

.10  Job..  614.  Ml.  ._    jt«»ji.»l..Wri.l»teiW-«a«.~ll.''o- 
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u  WM-aijj]    MsrousivE  asswbb  ih  ciuhoiet. 

2i^     by  ^«  V-«««^»y  of  hUowD  o^  ..tUng  up  a  dJ«h.nfo  or  matter  of  avoid- 
!ffL  tiJ  Arf.«Lnt      ^  Ignorance  of  th«  complainant',  pleader  only,  that  can 

rwMva  notbing  for  proof  but  oonfaaiiona  of  guilt."  ^^^ 

Of  this  romarkable  wigument  it  need  only  be  said.so  far  u  its  princiDle 
irorSilTd'*  "  "''^'"^  i^conoiUble  with  the  fundaments! 

£flj  «?.  K  i  ?"°''"^  "^  •^"*y'  °*"'''''^'  *°  8'^«  »  plaintiff  th"  very 
benefit  of  snohadmiaaiona  «i  he  can  ext«ct  from  the  defendant's  conscieni 

sees  fit .  and,  furthemore.  that  this  principle  could  equally  be  availed  of  by 
Ae  pUunUfT  even  whe««»king  discovery  to  disprove  the  defendant's  defence  • 
However  unfair  the  advantage  may  once  have  been- (and  modern  statu^ 
have  dealt  out  a  f«r.r  justice  by  affording  the  opportunity  "quX  tS 
part.es)  the  prmcple  was  clear  enough.  Mr.  ETmet's  igJment  invS 
practicdly  a  repudiation  of  this  fundamental  principle  iTfor  Jolicy  the 
unsoundness  of  h«  claim  seems  even  plainer.    The  notion  that  a  fS  which 

^  u^H  "' P^^»8  "d  <"  e^  "nse.  constituted  an  affirmative  dlfeni' 
could  be,  by  the  defendant's  own  unsupported  affirmaUon  of  it  ^  twZ 

jom  .t..atu«l  place  as  to  faU  within  thrplaintilTs  sphe«  of  pl~airth1^ 
the  pkinuff  should  he  obliged,  at  the.  risk  of  fbiUng.  to  disprove  Xi^er  the 
defendant  h«  ^dected  for  a««rtion.  is  p«postero^  The^ZuIs^ce  t^at 
Ae  pl«ntrfr  h«s  appea^^i  for  discovery  on  the  point  is  no  excSTfrovS 
tummg  rooted  principles  of  pleading.  The  practical  consequenrj^ild  to 
that  defence,  whose  p«of  was  chiefiy  in  the  power  of  the  ^fendant  Tuld  S 
made  mvnlnerable  by  his  mere  assertion  of  th«m;  and  that,  in  particular 
^U«s  and  other  persons  having  a  fiduciary  accoint  to  «nd^  StS 

.tS?.Sr;  Jb  ^l*"'"*  V  "fP^"'^''"  '»''''  •  "^  imagination  m£t 
uggest  and  then  challenging  the  pkintiff  to  the  impossible  task  of  dispr«)f 

1    eems  «t»ely  likely  that  the  general  modem  disindination  in  this  couJTry 

(otherwise  difficult  of  expknation)  to  ask  for  chancery  di«jovery  on  Tth  k 

plamuff.  by  the  wide  vogue  of  this  rule.    The  practical  injustice  of  the  p,^ 

I.LJS^*^'^"'^  of  Cl««ii»,       ,:Wdi.^^.„,^„.„. 

jjy^  *•  ^o  4mli«  Um  ■»  of  eto^hUto  mitlgu«j  it. 
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posed  innovation  was  foieseen  by  more  than  one  judge  repudiating  it  at  tho 
time  of  its  inception : 

1816.  Kent,  C.  in  Hart  t.  Ttn  Egek,  2  John.  Ch.  89.  80:  "  I  sm  ■•tirfwl  thrt  «.« 
rorthodox]  ruto  i*  perfectW  jnrt,  snd  Ui«t  •  oontrwy  dootrins  would  be  pwnidoui  vid 
rmider  it  .b«autoly  dwgenHi.  to  employ  the  jurtadiotion  of  thU  Court,  inMmuch  a.  it 
would  enable  the  defendant  to  defeat  the  plaintifft  jurt  demands  by  the  teetimony  of  hu 
own  oath  letting  up  a  diwharge  or  matter  in  antidanoe."  .      ,    .  ^      „,.       „ 

1828.  Arcktr'j.,  in  RioggM  t.  HinggoUl,  1  H.  fc  6.  U,  82  (after  d«d.ring  Chancel  or 
Kent's  opinion  preferable  to  that  of  the  Court  of  Error.):  "The  eetabhahment  of  a 
contrary  doctrine  would  feed  to  dangerous  oonaeqneness,  and  would  be  ealeulated  to 
render  trusU  valueless,  by  giving  to  trustsee,  ejeenton,  and  gnardians  the  power  on  their 
own  oaths  to  exempt  thwnselvee  from  responsibility.  The  [orthodox]  rule  then  may  be 
steted  ...  that  in  all  eases  where  a  complainant  seeks  a  discovery  and  relief,  and  to 
make  out  his  oase  applies  himself  to  the  conscience  of  the  defendant,  if  in  hU  answer  the 
liabiUty  U  onoe  admitted,  there  can  be  no  esoape  from  it  but  by  proof  [by  the  defendaut 
himself]." 

This  anomatous  doctrine  allowing  the  use  of  «  responsive  "  affirmations  of 
defence  U  not  to  be  found  in  the  earUest  New  York  rulings,"  and  seems  to 
have  been  introduced  in  1816,"  and  to  have  thenceforth  exercised  wide  in- 
fluence elsewhere,"— chiefly,  it  may  be  supposed,  through  the  approval  of 


>*  Ga.1  1677,  Heard  «.  Rumdl,  U  Oa.  S5,  51 


BMii  •»«•»..;  coubmI  for  dcfradaat  admitted 
that  the  answer  eooU  aot  be  asad  to  lepport 
matter  of  aTotdaooa,  bat  maintained  that  this 
was  not  araMaaoa  bat  denial ;  the  ease  was  de- 
ddad  open  another  point) ;  ISOS,  Green  r.  Hart. 
1  John.  580.  688,  590  (uer  Spenew,  J..  f«  the 
Cout  of  Erron,  "Thb  if  a  wdl  astaUbh^ 
prindpie  in  chancery  proceedinn,  and  wiU  M 
bond  nooiaiied  in  every  tieat&e  oo  ttiat  lab- 
iaet";  here  nwry  was  treated  as  an  aflrmalive 
Um  in  avoidance  of  a  note,  "althoogh  In  an- 
swer to  the  complainant's  aUsgatioa  ut  a  pis- 
•ziatlnc6«M  <»'«<•  debt").  _   „ 

u  IRIS,  Hart  r.  T«u  Eyck,  t  John.  Ch.  68, 
ST  (bill  for  aoooant  SKainst  adnUaistrators; 
diaeharKinir  iteoM  in  the  sniwer,  held  not  ad- 
wimAvS,  per  Kent,  Ch. ;  Mid,  in  1  Cow.  743, 
744,  to  have  bean  reversed  in  the  Coert  of 
Brron,  in  an  opinkn  anreportsd ;  quoted  m|wa) ; 
IS8S,  Woodcock  «.  Beanet,  I  Cow.  718.  74S 
(bm  for  spedSe  perfonsaoe ;  a  part  of  ths  aa- 
r  alleginK  caneellatioB  by  mntoal  couent 
held  "legal  nA  competent  evideMe,  be- 

J  it  la  napoiwive  to  tho  bill  and  within  the 

diacovery  •oagbt ;  .  .  .  what«\er  may  be  the 
nie  in  the  Entfliah  boarte.  this  qosetioa  ia  at 
rest  with  as";  fullowing  Hart  v.  Tan  Eyck); 
1834,  Bartlett  »  Gale,  4  Falge  SOS.  5ii8  (mort- 
■ace  biU;  an  nnawom  anawer  held  to  be  no 
a^enca  at  all  tor  the  defendant ;  as  to  a  iwom 
one, "except  as  to  those  narU  of  It  which  are 
naponsiTe  to  the  bill,"  the  eompUlnant  need 
not  take  the  »'ole  "as  avideMe'  aof  la 
'  ^  the  imrtsnot  ossd  by  hin; 


Other  parts  "  ss  bear  directly  on  the  aahject- 
matter  of  the  admiaaiooe"mav  be  read);  Ok.: 
1831,  Methodiat  Kp.  Ch.  r.  Wood,  5  Oh.  -m. 
185  (assampsit;  "the  aaewer  lin  discovcrr]  <>( 
the  defendant  Is  svidesce  for  him  ao  far  ax  it  ia 
napoiwiva  to  the  caU  in  the  UU  for  diacovery  or 
eonaaeted  necteaarUv  with  the  naponaiTe  mat- 
ter or  explanatory  of  it;  .  .  .  [otherwuel  Item- 
act  be  aied  In  evidence  bv  the  party  niulxiiif 
it"(  no  aathority  cited);  Ttmi..-  18.4,  IteeoE 
V.   Haynca,  1  Tenn.  Ch.  868  (the  mla  of  Hi* 

N.  T.  Coort  of  Erron  accepted ;  earefnl  oi « 

by  Cooper,  C);  Ko..-  1667.  Fant  v.  Miller,  17 
Qratt.  187.  806,  8U.  trmkU  (New  York  nil.'  M- 
hwed) ;  1868,  Biayo'a  Ex'r  ».  Carrlngton  «  Kx  r, 
18  Id.  74, 1 16,  HwiU  I  1878,  Morriaon  a  1.x  r»  r. 
Grabb,  S3  id.  343,  348  (feat  v.  Miller  {ul- 
lowed) ;  1874,  Statham  v.  Fergnaon,  15  i<l  28, 
88;  1895,  CUneh  River  M.  Co.  r.  H»rriii..ii.9l 
Va.  188, 189,  81  8.  B.  660  (preeedinK  eiues  ap- 
proved 1.  Contra:  1850,  MeCoy  r.  Khudcs  II 
How.  131,  140  (admlMion  <rf  a  liabilitv.  with 
averment  of  payment  la  dlKbarn;  "(the  an- 
awer'a  •talemeata]  are  not  reepoodve  Ui  <  hnrget 
made  by  the  bill,  bat  aet  up  an  imlc  inud- 
eat  defence;  ...  as  ths  respondenta  imuii'* 
make  evidence  for  thamtelvea.  .  .  .  th.-  defence 
mnatlhil";  folk>wing  Chancellor  Kent)  ;  1«6,. 
ClemenU  »  Moore,  15  Wall.  899,  815  (8in,il.r; 
ci'og  ChanceUor  Kent) ;  the  following  *"M 
ni  qmalily  be  interpreted  by  theae  riiiinp: 
Federal  Kqalty  Bnlea,  Na  41,  aa  smemle.!  I-.  1 
(It  asawar  under  oath  is  waived,  or  ii  ri'inirrtl 
hi  specak  interrogatories  only,  "  the  amwar 
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^  '^^  ".*?  1*"°^  '^***^'  ""^  "l"^*  «»«i»  In  the  earlier  rul- 
.np  of  other  ,ur«d»tiona.  the  fallacy  did  not  appear."  hL  fLTpml 
to^y  »  a  question  which  would  require  an  .«^ation  of  the  l^tomj^ 
"7  SUr'^  ^^'  °°'  ''''^^  ''«  I««»t  purview.-  •  «'°*«°'P«- 

S  2124  Sum:  (4)F«rt3r'e  Amw«.  to  •t.t«t«y  Int«ro«totl...  Ke^D- 
ing  m  mmd  the  orthodox  difference  between  Zuse  of^l^er  «  ^ 

I'm  fhe"  t*n  ".'  '^  "^Z"  •  trial  at  law  a,  evidence'aS Tg^rzi! 

i^-^  u^  *^  treatment  of  an  opponent',  answers  to  inter^toiies 
authomed  by  statute  ought  not  to  be  difficult  to  determine      ^^ 

(1)  If.  as  in  some  jurisdictions,  the  statute  authorizes  these  to  be  used  a. 
an  a«^  fc  .  m  o/ducoven,  could  be  used.'  then  the  plaintiff  w^ts" 
any  part  rnvstput  in  the  u>hoU.  and  cannot  stop  with  the  fa^ ^1^. 
caUy  connected;  m  other  words,  the  rule  appliei  for  using ^we^Mev 

tzz:^\:i72f2lf'  "^ ""'  *^  "^^ '"  -^«  ^'^^  -  ^^^!^ 

*  Baf.  D«^  in  Eq.  CS ;  ud  in  Mr.  Gent's  iattr. 

n.  I )  on  The  Reeponrire  Anewer  in  Eonity 

nJ^J^  '*^"'r  *'"  •*  '°"'«"  "»««  w>tbo«t 
qnoution.  <!«/<,{  isss  (ditcoren  befon  trUil) 

£?iS  *iliES?';>  p'*::"'*'  •2»SUi  S« 

In  ilfaiiiina,  tlie   ehucenr-pleadinc  nk 

GOthriet,  7  Ala.  SSS,  959  (oidiBWy  Cbaneen 
nined  Inr  mtatorjr  difooreiT  on  nIenoMtorieL 
•o  «  to  ..drnte  •  "tottUly  dirtinS^SSST'TU 


of  tlw  MmmUoI.  thowh  onder  oath,  except 
inch  Ijerttheieof  «,  ,Im3I  be  directly  riponSfJ. 
to  Nch  iatemipttariee.  dudl  not  be  eriJInc.  ta 
hi.  teTor,  anlM  the  caote  he  wt  down  (or  iiew. 
lag  on  biU  and  uwrer  ooIt  "). 

.  PJT?  •*•  **"  «*»*»  '»'  «•>!•  WladoM  role 
"'"'''.fe"*  ooontenanee  it;  for  exanwle- 
18J7,  ll-Caw  ».  Blewit,  1  McC.  9a  iStimt' 

•lio  the  occaaiooal  rale  (Faat  v.  MUtarTVa 
•»/mi)  th«  tha  acconnii  of  «nn«m  omf  <^«.^ 
ue  taken  a*  prima  foci*  coneet;  thii  lead*  to 
the  MOM  eonaeqnenoee  ae  Ae  Mew  York  rale. 
»*  Their  tnataeat  of  tUe  whole  inbject  ie 

.:i^^^o.^•^..%%••i;^;•^«^T: 

r  aflrmatiTt    " 


.1' 


cItiiiM  both  <a  legatee*  and  crediton,  and  br 
hu  uwn  iwaaring.  and  thM  ehield  not  onW  bb 
proper  aetata  bat  alao  keep  the  eetate  of  h    tee- 

KmBgoWM  U.  *  Q.  II.  St  (qootedTEpm) ; 
.VuM..-  I8S9,  New  Eaclaad  Bank  e   L«wL.  a 

f'^k  'ij.i«M''ifti»'Sfand7Sr«.te  * 

fwiher.  a.  thejr  had  a  rirht  to  do,  and  aw  id? 
ditional  matter  on  which  they  rel,  in  their  da^ 
hDce.  they  maet  prove  the  additional  matter  it 
r"*  .'SI^  &  ""  «"»"»•  "pJic«lon  ")  j 

bill  for  diitnbatioa ;  an  execntor  mar  not  ue 
hi«  aiMwer  to  prore  a  gift  to  Urn  br  the  de- 
««».l):  isro.  Favne*  ,.  Colee,  1  Minf  SM^ 
JW  .;  The  nU.  I.- weU-eettled  tini  TUT^^ 
of  a  defendant  in  chancery  i*  not  erideoce  when 
aiwertt  a  rijtht  afflrmatiirely  in  onpudtjon  to 
tl.»  pUiutir*  ^nand.  bat  th^  in  .icWw  \» 
;« M  much  bound  to  eeUblinh  it  by  independent 
le.tinioi,.v aa  the  riaintiff  i.  to  aoetain theMi  •). 
.nil  i""^  c^lection  may  be  foond  ia  ■  note 

Uwv.,.-  Coop.  l^ib.  Co.,  Book  I,  aad  ia  B«c!; 
»•  Ueyne^  Tens,  nym/  Boaeh  ».  Qiot, «  a«. 


SMI 


n»ke.  the  whole  eridenca,  and  labniit.  Ctbe 

~Ji  T''  "«»»f  I"  tlw  MnweSM  pam  soee  be- 
yojd  the  .p^ill;,  interrogJISIi'^SrwMj 
^iSfT"'^'"  '"•^'  "  •••  «*W  »«•»•  done 
chriit);  ISM  Crocker  ^•.  ClemenU,  SS  id.  »«. 
307  (auiwer  la  another  chancery  a^-  "the 
whole  uwwer.  if  pertinent,  mut  be  taken  to- 
"l""??  !liJ«!T.-»»«them  a  Co.  r.  Habbardi 


teodoiony.  nadecMad). 

h  iMiuiana,  the  rale  ie  pecaUar  Bv  what 
M*  to  have  be*,  the  ot&Mriercl^^i^ 
•Jdlatjr  dril-tow  rrf,,  i^lUnJTS 
{ntW2P*^j;  ""  ««<*<l«'ed  aa  a  «*.d«,  not 
MendeJ  all  iMo  om  docoan..*  oaiie,4  ae  aa! 
•wer  aa  ia  chascery ;  and  i-,  each  onawar  the 
™i«  waa  applied  that  the  whole  maet  ha  MklT 
Am*  I6S6,  Hadwn.  TaMtiM  of  th*  C«wt  of 
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RULES  OF  CJOMPLETENBSS  (OPTIONAL).      [Chap.  LXXI 


(2)  If  however,  the  sb^t*  does  not  pat  euch  aneweis  on  the  footing  of 
en  Mwwer  of  dieowery  is  uhmtmj.  but  tieikto  them  merely  ••  dtpontion, 
of  a  partiHwitntm  wta»  he»  by  ett^-te  been  deprived  of  his  privil^e  (post, 
§2218).  the  MieUgy  <rf  «i««ry  depe«tieM  (•-«*,  f  2108)  and  of  edinission, 
L  teeu'mo«y  (anie,  §  «•».  .ele  7)  w«iW  see.  t*  epp^r.  and  therefore  M. 
wk»U  need  mibepnti*.  aowrding  to  the  better  view;  ttongh  tkeie  appear, 
MMtimes  an  iadiMtton  to  adapt  the  ehaMery  rA  and  leqain  ao  moeh  ot 
the  eDsweis  ae  is  inseparably  connected  »i*  the  part  eSnad.*  la  ai^  event, 
the  deeiM<ni  ia  of  little  practical  consequearse,  became  not  only  may  the  op- 
ponent p^  in  the  remainder  of  thr  documea*  (anU,  i  2108)  and  a*  qaartion 
of  admisaion  by  pleading  is  involved,  but  he  swy  aiaa  trte  the  mmA  oa  \m 
own  behrff  if  he  desires. 

§  2125.  Imjieatlnn  of  Oppoaaafs  DoewMa*,  m  miMag  tke  Wtelaef  It  sd- 
MiMMU  An  anomalous  doctrine,  requiring  the  whole  of  document  to  be 
treated  as  evidence,  though  no  part  of  it  had  been  offeaed,  appears  in  some 


8tW  ChwBbW,  lel  ("If  th«  pl«l«ti«  WBd  • 
dafmdut'*  exMBiMlkra  to  convKt  any,  tke 
datwdaut  may  tmi  at  the  name  e«aiiiiB»ti«o 
to  all  that  inteTTOjpMuTT  to  excaae  him,  for  p«»- 
bap«  he  explaineth  hi*  own  meaniDK  in  mm 
other  part  of  the  latenuijatorT  ") ;  Pottaer,  Ob- 
liMtioM.  I,  8«7,  KTa«i'  e<l.  (' Observe,  that  a 
p«ty  who  would  take  adfaotage  of  tlie  confaa- 
(ion  naae  bv  the  ospoaite  party  upon  hw  ioter- 
'lanot  divide  the  aiMwer  lint 


•ion  naae  bv  the  ospodte  party  up> 
tocaloriM  caanot  divide  the  an«w< 
tiSe  it  ahatether");  Wood'.  Ci' 
i:S0,  p.  ses,  b.  IV,  c.  l.  cited  by  Mi 


I  Civil  Law,  ed. 
17«Q,  p.  ses,  b.  IV,  c.  X,  cuea  oy  Mr.  Oeet ;  thie 
principle  bM  been  fellawed  ia  the  Code:  Ia 
C.  Pr;  18H.  f  »M  (a  party  ia  awtwering  inter- 
imratoriaa  "  may  atate  lome  other  facts  tending 
to^hU  OeiMMse,  provided  they  be  cIomIv  linked 
to  the  fart  OB  which  he  has  been  oaextioucd  and 
an  appeal  made  to  bia  conscience,"  sneh  declara- 
tiooe  tobe  evidence;  see  also  ib.  |  SM,  tiuoted 
a»M,  11113) ;  the  Code  ban  been  "m^™«>  'I'*' 
foltoiinncsees:  1811.  Head  ».  Bailey,  1  Mart. 
60, 75,  s*siM<  (luterroBatory  charKtag  a  letter  ad- 
mittinir  the  receipt  ofraoney;  awwer  adnuttjiig 
it  bat  aMcrting  a  payment,  received) :  ISM, 
Crammen  ».  Caveiiah.  1  Mart.  w.  »■  ^;M4. 
scsiMe  (awdtfvinK  parts  muiit  be  coaaiaerad) ; 
XSnUScuJ  »r  finnrfcker.  M  La.  An.  540 
(eiUnc  eases) ;  187»,  Ange  v.  Variol,  SI  id.  865, 
869  (dting  eaaea).  .     ^      „ 

*  Eo^fd:  1883,  Rales  of  the  Snpwme 
CooTt.  oSler  XXXI,  rule  M  (a  party  may  nse 
"  one  or  more  of  the  answers)  or  any  part  of  an 
answer  of  the  oppowite  party  to  intarronlories 
withoni  patting  in  the  otiierK  or  the  whole  of 
snch  answer .  provided  always  that  in  »nch  case 
the  indge  mav  look  at  the  whole  of  the  answers, 
and  ifhe  shall  be  <i{  opinion  that  any  others 
of  them  are  so  connected  with  thoae  pot  in 
that  the  last-mentioned  anawers  ooght  not  to 
be  used  without  them,  he  may  direct  th«m  to 
be  pot  in"):  Cawd.t :  Br  C. :  18W,  Lvon  ». 
Marriott,  S  Br.  C  157  (applying  the  role  ofConrt 
which  leu  the  jodKc''  dlacretion  rootrol  in  pnt- 
tine  in  the  remainder  of  the  opponent  a  exami- 
■ation) ;  Man.  B.  S.  1908,  c.  40,  Rale*  406-407 


(like  Ont.  Bale  481) ;  Oat.  Bales  of  Court  1897, 

{  461,  par.  I  (a  party  m^  nse"  abv  part  "  of  hii 

opponent's  examinMlou  ;  but  tb«  ]Mre,"if  he 

is  of  opinion  that  anv  other  part  is  no  cooneiteJ 

with  the  part  to  be' so  niad  that  tbe  IkSt-nien- 

tiooed  part  ought  not  to  be  need  withonr  such 

other    part,"  may  order  it  pot  in) ;  par.  S  («im- 

ilariy.  the  whole  oi^a  part  of  the  examinati<'ii 

of  a  corporate  oAcer  ia  wsed  ;  but  "  tlie  oirpo- 

ration   iiiav   pnt  in  as  explanatory  any  other 

part  "  wliich  \*  ao  eonnecteil  as  above ;  "  or  may 

nse  the  remainder  of  the  examination  of  the  u(- 

ficer  aa  evidence  on  the  part  of  the  corpora- 

tion");  par.  3  (where  the  examinee  biin  li«en 

an  offlcar  of  the  corporation,  the  same  rulp  ap. 

plies,  bv  leave  of  Che  jodge ;  bnt  "  thia  clause 

ahall  nut  appiv  to  the  rasa  of  an  ofllcer  wlio 

lias  been  dmnisaed  "  bafore  aervice  of  nutire 

of  examination) ;  Newf.  CoMol.  St.  1892,  c  .'>0, 

littlea  of  Court  99.  p«r.  18  (like  Ont   linln, 

S461   par  Ij;  N.  W.  Terr.  Cuaaol.  Ord.  nm, 

c.  31.  B^  att  (like  Ont.  Boles.  {  461,  par.  I) : 

St    1909,  c.  5,  j  1,  amendlBC  Bnks  of  Court 

994  (special   Itnlee  prescribed  when  a  part  uf 

the  examination  of  a  corporate  oOcer  ia  uxtnl) ; 

N.  8c.  Rnlea  of  Court  1900,  Old.  80,  R.  2n  (snb- 

staotially  like  Oat.  Itule  461,  par.  1);  Uii""i 

Slatet:  18X2,  Van  Horn  p.  Smith,  59  la    142, 

US,  19  X.  W.  7M  (defeadaat  reading  plaiiitirn 

depositioe  in  not  obliged  to  read  the  wholi ) ; 

1847,    HaBHABtt  0    Bmeiaoa,  97  Me.  UOX.  .^15 

(depoaition  by  plaiotiff  in  a  tiCerent  suit,  re- 

qnind  to  be  aacd  an  a  whole  bv  ''.efenilant ;  on 

tlM  theorv  that  it  was  a  "  jadieial  rtocmiMiii, 

Ilka  an  answer  in  chancery,  aad  could  w  !« 

aepamted) ;  Mass.  Fob.  St.  1889.  c.  167.  $  :s 

(thewbole  of  a  partf's  answers  to  internigntciru^ 

"  upon  any  one  subject-matter "  mart  U-  read 

if  any  is  read) ;    1900,  Demelman  i:  Barton,  \'(> 

Mass.  363,  57  N.  E.  665    (atatute  conKtriml) ; 

1899,  Allend  ».  B.  Co.,  31  Wash.  334.  S-*  Pa;' 

944  (need  not  all  be  read,  unkM  iiiM-iKirahle 

in  recard  to  a  partlcnlar  matter) ;  1099  Wuii- 

derlicli  V.  Ins.  Co.,  104  Wis.  389,  80  N.  V,'  it: 

(whole  need  not  be  offered). 
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ruling!  of  the  eariv  ISOOs  in  Iteknd     Tha ^•-    „*  n.       ,    . 

8eeninthi«coUoqiy:  ^  ^  opmtem  of  the  nik  »  to  be 

gi«ii  to  Mr.  Kelly,  U  will  b.  for  me  to  d^ii  wZhlt  Mr  K  i  Jl"  ''.'^"'**  *^ 
will  «,»p.|  him  to  Me  It  M  hi.  eTW^l"    T^^w       •"''  "T^  '""''  »"  "^  »»  - 

"  I  ouffht  DOW  to  s»y  th«t  if  Mr.  Kelly  look,  .t  the  book  he  winT;  kTT?'  '^^  "'.•' 
-y.eHd.nc,..,  Ur.KeU^  " CertaiLy.  I  Jf 2; .tl:; Sj^'^'Tot ."•. ^ll" 
L.  C^ :  "  I  h»re  iiimUon«l  thU  beotuiM  it  ha.  hew.  .uppo.«i  byiZ.  tj^Tt  ^  \^^ 

-nie  motive  for  this  pecnliar  rule  seems  not  to  hawe  been  any  direct  b«irina 
of  the  present  principle  of  Completeness;  for  ttat  wouron^c^iirrnto 
apphc^on  (ant,,  §§  2102.  2113)  when  some  part,  at  leMt.  of  theZum^l 
had  ^  put  m  evidence.    The  real  motive  .2^  to  have  been  a  Zi^t 

oTtht^rS,*"'  *?7r  ^'"^°"  °'  "•"*"  fundamental  tcTrin: 
of  the  c«mon  kw.  namely,  that  a  party  is  not  entitled  to  know  beforehand 
the  te«,r  of  evidence  in  hi.  opponent's  possession  (.nto.  §  1845).    The  om^ 

rSiry^^airnot*"/"^"'"  anydocome:*  in'L  poUon  (^.^ 
S  ^^1^ ,  yet,  If  k.  did  not  do  so  upon  notice,  the  party  desiring  to  prove  it. 

ianU.%im).  Hace.  to  evade  allowing  this,  the  opponent  would  usuallv 
have  the  document  ready  in  court,  in  case  the  firstly  shruTd  deZ  to 
put  .t  m«  evidence.  If  the  first  party,  however.  shouK  comLg  t""h  J 
^e  of  tb.  eviAmee.  call  for  the  document  with  the  supposed  p'ur^  0 
patt mg  It  m,  and  «ce,ve  it  in  his  hands  for  the  purpose,  he  St  on^sJl 
hnd  titot  ,t  was  not  suitable  and  decline  to  put  il  irNevertheless  LCuW 

mm  pntoxt  of  mtending  to  prove  documents  as  a  part  of  his  case,  give  no- 

importMt  P«t8  of  th«  opponent's  case,  and  then  on  perusing  them  when 
produced^.,ght  h«d  them  back  without  putting  them  V  -  hJC 

to  pnxluce  for  p«»f  This  neat  evasion  of  the  fixed  principle  that  a  party 
was  to  be  kept  ent»ely  in  the  dark  as  to  the  tenor  of  evidence  in  his  CI 
Dents  possesMoo  w«  tbewnpon  struck  at  by  this  present  rule.    It  oblK 


'  The  rule  wm  i^pMotly  iavwtKl  by  Lord 

?in  «r^^'*':.'!i'~"  -  «~tl4«.  S 
f-ap.  23S  (book  prod Dcetf  bv  pleaiiir-  Aim. 

ra«P«e»««  •».  ■»  bMUM  evidMce,  »Sietber  he 
»«*1  "  <»  WW);  liW,  WlM,  ,.  B,wj.  7c.  4 


P.  8,  10  {"  W  it  it  u  1UI  miueriia  to  the  ciwi," 
bat  not  otherwiie).  ^^ 

Oripnally,  it  wonld  leem,  the  role  applied 
only  when  the  caUine  party  "  made  uie'''  of 
iome  pert  of  it,  and  then  on  the  ptewnt  prin- 
ripto  (aiite,  (  SI  IS)  the  other  patty  Sonld  tui4  the 
iMiiaiBder;  I7»s,  Sayer  v.  K&^en,  I  K.p,209. 
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him  to  Uke  th.  mk  of  potting  dl  the  doenn-nt  In  "^^T  «JJ« '-" 
peruMd  it  on  production;  for  thii  would  pwvent  him  from  p^uung  any 
Tol^U  .xcit  tho«,  of  who^i  cont«iU  h.  w«  d«.dy  toly  o«t«n  tuat 
th«7  would  be  ftvoimble  md  would  be  put  m  evidence  bj  b«m: 

toir.^Sto.pXnof«7I-^ordoe»«en»h.«.,-K«tod««^  Such 
«!«««tTp^uo.  .aoeu«ent,  »d  ^Iw  in.|»etlng  it  iwlrt  o.  ^eluding  it  from  the 

tuttoT*  of  its  eoBtootf."- 

The  anewei.  to  this  pUusiWe  snggeitiou  were  plain.    (1)  The  ^^  P™"P|« 
ikL  evasion  w«i  thu.  penali«xi  w«i  iU«lf  unfair  u»d  leprebenBible.    It 
^cThlve  been  already  ^neideied  {a^.  §  1847) ;  it  i.  enough  here  to  re^at 
t^^e  common-law  Motion  of  keeping  .  party  entirely  ignorant  of  the  ev- 
Zoe  Boeaeaeed  by  hia  opponent  waa  one  to  be  diecountenanoed.  not  main- 
S^ov  J.  by  a S  of  du^overy  in  equity  auch  documents  could 
Sve  been  obtained  even  under  the  common-law  ayatem ;  and  ainalar  st-t^- 
torv  proceedinga  at  law  now  are  authorized  almoet  everywhere  (.«<«.§  1859. 
ThLTthejudgmentof  po.terity.and  by  the  cmtempora^  atandards  of 
eqdTy.  the  penalty  of  the  preaent  rule  waa  in  truth  imjK»ed  upon  a  party 
who  waa  attempting  to  do  no  more  than  juatioe  and  good  senae  entitled  h.m 
to  do  namely,  infonn  him«»lf  at  the  trial  of  the  documentaiy  evidence  ava.l- 
Mb  iirainBt  Wm.    (2)  Furthermore,  the  opponent  m  thu  kind  of  ewe  waa 
ti:TZ^  to  cJmplain.  becau«.  he  had  only  him«»M  to  thank  for  «.e 
di«5lo»ure  of  the  evidence.    The  opponent  waa  not  compeUable  to  produce 
She  document;  he  did  ao  voluntarily.   The  charge  of  -I-f  "f f*?^^ 
the  rulea  of  evidence  waa  rather,  under  the  aupposed  rule,  tobe  Uid  to  h« 
opponent  who  produced;   because,  not  being  obhged  to  Foduce.  he  stnl 
Sid"^  knowingShat  their  content,  were  unfavorable  to  the  firat  party  m 
the  hope  that  the  first  party  would  have  to  riak  their  perusal  and  thus 
be  comnelled  to  put  them  in  evidence. 

Ther^  is,  then,  not  only  no  sound  reason  for  estabhshmg  such  a  penal 
rule  but  i  is  itself  open  to  abuae,  and  merely  adds  to  the  sportsmen  s  ruUs 
Se^;Z  noticeable  iTthe  common-law  system.  Moreover,  it  xs  totally  out 
of  harmony  with  the  modem  sUtutory  procedure  for  discovery  at  law : 


II  I0»4-«1J8]      WHOLE  OP  AN  INSPECTED  DOCUMENT.  |  SIM 


: LI,**-!?  v^  •»»«<*»y  far  •  dlMOTWy ,  Mid  I  CM  iw  no  food  i«Mon  why  th* 

pjjfiy  OHkt  004  to  b.  enti Jed  to  aU  the  adTuUgee  he  woald  haT«,  hud  h«  fMortod  to  hi. 
MU  «■  •q-l^;  lu  tb«t  OM..  aftn  •  di«>0T«Tr.  ho  might  nerviM  hie  dl«iretion  whether 
.t!^l!!  ^"T?'.!!?*-.  ^  *»  "^  *^*°''  *••  '*«fc»  »'  inepectlon  woald  be  IUL1«  to 

SttitLS KS^ ^rl  "•  I!?*S  *° ^ «•-'««•'"? '     •  •  «t  would  be cimprtcnt 

^iJli^n^^lSL      ^L  ^  ob^  .g«i».t  the  intnxluotion.  or  the  proof  of  i^cn- 

^  tLfSl  1^^  '^l^'*?"''  «""»•«»•  "•nner  •■  if  the  perty  cellinir  for  the 

T^^i^      ^""^  of  .t.  or -might  be  done  with  reepeet  to /»•„  „Lr  pie2 

,  \^  ^*^  '•;  *?  ^rr'"  "•  '^*"*^  ♦*  ^-  «•  "»•  »"=  "The  ouly  reeeon  giTen 
»'!"T^  "iL    'I^'  ;■;«>''**'"•»''•  "-i'Mtege  of  prying  without  weponeibility]. 

.^  Bnt  M  the  perty  notifled  b  not  oblig^ni  to  piodnee  the  p.per«,  ud  m  hrn.ev  if  he 

fl^^^K*".,*^""*.*^  '"°.*:  *^°'  '**  ^  «M.ined  except  .ipon  condition  that  if  e««n. 
»W  •«»•«  be  «.d  in  .Tldeuoe.  partie.  notifl«l  eeem  «nply  prot«,ted  from  .ny  euch 

nBcon.don.ble  edv-^nur.  ~.d  the  reaecn  .Ut«i  entirely  fall,;  «.d  we  eee  no  .afficient 

hwdly  facilitate  the  admlnirtrrtJoa  of  juatice.  .inc.,  if  tt  ha.  any  pracUeal  eifect  in  addi. 
tiou  to  th«  .ulee  for  the  .dmueion  of  competent  c/ideuoe,  it  moat  be  to  compel  the  Coort 
to  allow  incompetent  evidence  to  go  to  thtt  Jniy." 

The  nde  that  the  whole  document  must  be  put  in,  if  merely  perused  or 
inspected  by  the  party  calUng  for  it,  even  though  he  does  not  decire  to 
use  It,  was  clearly  the  orthodox  English  practice;*  but  it  seems  to  have 
been  properly  abandoned  in  more  recent  times*  In  the  United  States  the 
earlier  English  rule  was  in  a  majority  of  jurisdictions  followed  ;*  wb=le  in 
others  it  has  been  repudiated,  sometimes  by  express  statute* 


*  Cmm  cited  rapni,  cote  I. 

*  ISM,  Paraell  ComnilMion's  Proeeadinn, 
Tl™.' Hep.  pt.  S6.  p.  IS9  (Preaident  HaaMn: 
"  The  impuitaat  (act  of  their  faarinc  callwl  for 
Hdoee  not  alter  the  mattu  at  all.  Ton  produce 
It;  if  they  do  not  pot  Ufai.  TOO  are  not  on  that 
araonnt  entitled  to  pot  it  in.  Too  have  mat 
their  challeaca ;  that  J»  what  it  eoniea  to  "). 

*  W.  .•  iSiS,  Reodel  I..  Cheaap.  t.  D*  Cwml 
Co ,  1  HarrlBgt.  138,  t84  (roneeafiiug  (or  mpera 
duel  not  aadte  them  evtdeoee,  bat  inapectiou 
dow);  ISST,  Hatchioaon  p.  Oordon,  S  id.  179. 
«"««  (aaae) ;  1S89.  Head  r.  Ranael,  ih.  500 
(«ama) :  6«.  .•  1855,  Wootni  ».  Nail,  IS  Ga.  t09 
«M  (••  With  the  wiadom  of  thh  rule,  we  hare 
Bothing  to  do ") ;  isas,  Cuahcnan  r.  Coleman, 
M  Ml.  f7«,  is  S.  R.  4S  ;  Mt. :  1839,  Penohrcot 
B.  Co.  r.  LanooB,  4  ShepL  SM,  Xa ;  I85I,  BUie 
f.  Kiwa,  SS  Me.  SCO ;  ifau. :  1848,  Cora.  v. 
Davidson,  I  Cnih.  .M,  44  ('•  The  reanlt  of  the 
e^aminBtioB  o(  the  caaea  aeama  to  he :  1  That 
•U  the  anthoritka  agree  that  mere  rallinc  for 
the  tjooka  n  not  enonirli  to  make  them  erideiice ; 
8.  That  whether  ealllnfc  for  the  booka  of  the 
oppoeite  party  and  ioapecting  them,  and  doinir 
Bothiue  more,  make*  the  huok  evidence  ia  a 
raodteJ  point ;  3.  That  the  booka,  when  produced 
upon  notice,  if  inapected  by  the  party  caUing  (or 
them  and  actually  aaad  aa  evidenco  by  him,  are 
tlierebv  made  eridance  (or  the  other  party": 

all  irrelevant  matter  would  of  coorw  U  prop- 
erlv  excluded  ") ;  1853,  Reed  r  Anderaoi.  12 
«.  U.U.  481  (the  aeoond  quaatioD  atwve,  anawored 
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afflrmatiTely;  bat  here  not  applied  beear<e  the 
document  prodneed  waa  not  the  one  called  (or) : 
1861,  Chwfc  n.  Fletcher.  I  AU.  53.  87 ;  1873,  LonV 
V.  Drew,  lU  Maaa.  77.  80  (made  evideun  (or 
hodi  paitiea) ;  Hit::  1847.  Andeiaon  a.  Root. 
8  8m.  *  M.  362,  364;  Pa.:  1821.  Withera  r! 
OiIlaapT,  7  8.  *  R.  lo;  14  (rule  laid  down,  but 
doabtad);  Ttx.:  1857,  8aundera  v.  Duval,  19 

T.V^,.*S''  *X*'  ^"*'«'  ^  *  ••  "•>'  U.  8.  V. 
Mitehell,  2  Waah  C.  C.  478  (mere  calling  (or 
the  document  doea  not  make  it  evidence) ;  181 1, 
Jordan  v.  Wnkina,  ib.  488  (mere  inapectiou  re- 

Jairea  the  demandant  to  read  in  evidence) ;  1891. 
.diaon  El.  L.  Co.  a.  V.  8.  EL  L.  Co.,  45  Fed.  55 
69  (eame). 

The  rule,  however,  ought  not  to  extend  to  a 
aecaaii  trial  ao  aa  to  admit  docnmentu  inspected 
at  the  Biat ;  1893,  Cnahman  v.  Coleman,  92  Oa. 
779, 19  8.  E.  46.  Cnrtrti ;  1 853,  W«  (en  r.  NalL 
18  id.  609,  614.  Nor  doea  it  apply  where  no 
formal  demand  fir  pnduetlm  haa  Laea  made ; 
1820,  Farmera'  A  M.  Bank  v.  laraei.  «  8.  *  R. 
993,  296  (rule  not  applicable  where  ioapection  ia 
allowed  meielv  aa  an  act  ofconrtcay). 

*  Cal.  C.  C.  V.  1872,  S  1939  ("Though  a 
writing  called  for  by  one  party  ia  produced  by 
the  other  and  ia  thereupon  inapected  by  the  partv 
calling  (or  it,  he  ia  not  obliged  to  pri)dnce  it  aa 
evidence  in  the  caae  ") ;  CoffimiMioiieni'  amend- 
mant  of  1901  (anhntitntes  "  iHtnititice  "  r.>r  "  pro- 
duce "  in  the  last  clnuae ;  for  the  validity  of  thia 
amendment,  aee  ante,  §  488) ;  Vmh.  :  1897,  Lan- 
fer  V.  Traction  Co.,  68  Conn.  475, 37  AtL  379 
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2«^TL  ««««);  iriTTb.  o^Fim. 

1 3SM  (Ulw  Qd.  C.  C.  1*.  I  IWt) ;  JVMr.  Com. 
IMS.  AMl>  ».  Th«««».  <•]«•"•»>•..»• 

«wMd«»Sh  AT.  r.iVmt.  Uwwiw.  ».  V» 
ftorM,7ciaaM  ««,  tn,  !•»,  M7  iia^Mfoa 


,„J«wUk*MirftMt  IM»,Hark- 

pMMil  «M  art  ehUnd  to  pwtaM  bto  JM»r 
M4MaM MHck  to  it  tk«  MrfUta  whkh  Im 


DiMtaunMi  tm  _, ,.  -^ ■--- 

tioM.  m  WiMa  M  tnmiMmmltm  a  dm  i 
■Mat  li  oOMad  to  •  ■liam  tot  aathwHiaUMi, 
to  ka  pat  ia  )*tw  bgr  Iho  wt  tioailaor.  ih« 
'    FooMMliotMkM  Ihta  aad  Uhn  to  in 


lOUD,  wummj  w.  vam 

lag  for  oad  potariag  i 
tho  party  to  load  tt); 
UmTxii  M.  T.  KM. 


tkoatlMttwoMM^epi«loao:qaatod  «V»)i 
tM6,  Koaay  >.  dukioa.  I  Joha.  aW.  3tS  (<»ll- 
J  ■  -adaeaaMaldaotaotobllM 

...  t  ISMH  Ouadiao  •.  Hotek- 

, MS.  •U,  UV.t.  lOM;  Or. 

g^  P.  Itn.  •  T«0  (Uko  C»1.C  C.  P.  I  l»»M 
OtoA  Rot.  Bt.  IMt,  |  fMM  (Uko  Cd.  C.  C.  P. 

So  lor,  kowovar,  at  a  Hatato  kM  art  mado 
ptodaetioa  eompaliorr,  it  la  obrioaa  that  tho 
oppoBoat  mar  pradaM  oaly  apoa  aa  txpnm 
lUjiiatim  that  tho  doeaiMat  ihdl  ho  toad,  aad 


doeaioaat  brtlltd  far  aad  tho  oppoarat  pro. 
dacM  It  fraai  hb  pinaaarina.  tho  metUim  of  it 
MOMiao  to  ho  piwrod.  Thb  aMio  pwdortioii 
hr  tho  opaoaoat  la  art  a  walvor  of  proof  of  »c- 
catioB.  awl  tho  party  oalliaf  lor  It  badU  oblig«i 
tTpfOfO  to  oMCBlioa  (oaM  |  IMS).  There 
waa,  howwror,  aoMt  eoatrorotajr  at  ona  time  on 
that  qaaaliaa,  aad  lo  tho  eoaiae  of  It  tha  prece- 
daala  woro  oomotlnMa  eoafaaad  with  thoae  of 
tho  111  Willi  talo;  bnt  thoio  la  ao  eonnactioa 
whatom  «t  priadplo  hrtwaaa  thaa. 
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offered  to  go  to  the  jury  on  the  entin  iasue.  This  general  power  bein» 
"St^nritZT"""*.*".*''  ''''°'«  -^  «'  J^dencertSere^"^ 
Itself  and  c*a  form  no  precedent.  Bat  for  mmj  olaaaee  of  iaanes  exnerienM 
«  dictated  d^nite  rulea.  which  may  be  invoki  ^Z^ToZ^H^ 
JerB  18  a genjune  rule  of  evidence,  i. e.  declaring  that  a  «^ZJof  dlS 
»or«n<*jnffl«entto««dth.c-.toui.j^.    It  i.  not  a  rS  o' «lnS 


'■tliwitT 


to 


Dowmiii  eownd  bjtb* 
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•n»UHyMto«iyoMpiM«olthitTid«oe,lof«tdito»llMit«dnitoiibk;  but 
»  rul*  of  fcirf  •dmiiribUitJ  ••  to  tbt  giwp  ol  hcto.  <.  •.  th«t  it  taortonot. 
Ukw  all  toBMher,  aaOoirat  to  go  to  Ui«  J«ry.  8«wh  niU.  w.  thwufow 
ct  the  pNMBt  typ".  QwmtitttiT.  of  Byathrtlo  (•nU,  |  2030V  I«>  l«t.  tU 
of  tho  pnowling  ruht  ol  thia  typo  may  ba  lagudad  aa  tha  ooncwta  a^«- 
aiona  of  tbia  faaatal  powar  ol  tha  OoMt  to  daolaia  a  quantity  ol  rridence 

inaafBciant  . 

For  owtain  aorta  of  tbaae  nilaa.  H  ia  ofton  dilBcutt  to  aapaiata  in  them 
tbair  chaiaotor  aa  raka  of  tba  praaant  aort  and  thair  cbaiaotar  aa  ruki  of 
vraaamption  alhetiBg  tha  boidan  of  ptool  (!»•«.  |  2490) ;  for  tbay  ofton  em- 
body  both.  For  axampla,  whan  tha  rola  ia  namad  that  a  iian'i  abaanca,  «n. 
haard  of.  for  iOTan  ya«a.  raiaaa  a  praaumption  of  hia  daath.  it  ia  obttoua  that 
two  mlaa  are  in  affect  inrolwi.  llrat,  a  rule  that  tiua  fact  of  abaanca  with  these 
accompanying  cireumatanoaa  ia  tnf«imU  to  go  to  tha  jury  on  tha  iaana  of  death. 
and.  aaoondly.  that  it  alao  raiaaa  a  praaumption  of  death,  i  «.  rtqwrt$  a  vanhct 
of  death  anleaa  tha  opponant  offera  avidwica  in  explanation.  In  ona  and  the 
aama  fomula.  two  atepa  ara  aooompliahed  with  rafaranoa  to  tha  duty  of  proof 
M  batwaon  tba  partiaa.  namely.  raUbring  ona'a  aelt  of  tha  dnty  and  alao  shift- 
ing  it  to  tha  opponent  {pot.  f  2404).  Yat  thara  may  be  nilaa  of  euOoiency 
which  remain  merely  anoh.  and  are  not  given  tha  added  foroa  of  rulea  of  pre- 
anmption.  Such  ara  thoaa  which  have  preoaded  in  this  Title.  For  example, 
tha  rule  that  two  witnaaaea  ara  nacaaaary  for  cartoin  facts  admito  the  evH 
denoe  by  two  witaeaaaa  to  go  to  tha  jury ;  but  it  doea  not  declare  that  two 
witaeeeea  rmiae  a  praaumption  and  shift  the  dnty  of  proof.  No  ona  has  ever 
contended  that  it  sr.^uld  go  so  far.  There,  then,  the  emphaais  ia  solely  on 
the  insulBciancy  of  certain  avidanoa,  and  tha  rule  marka  tha  hue  where  the 
eYidence  becomes  sufficient,  but  doaa  not  attempt  to  declare  that  it  passes 
tha  further  line  wbara  it  would  raisa  a  praaumption.  It  is  perfectly  apparent 
that  moat  of  the  other  pncading  mlea  have  the  ona  character  only. 

But  wa  now  coma  to  a  particular  daaa  of  rolae  in  which  tha  emphasis  on 
tha  one  or  the  other  character  ia  donbtfuL  They  ara  neither  cbarly  rules  of 
anfflciency  alone,  nor  clearly  mlea  of  praaumption.  Tha  empbaaia  aeeni.  to 
be  aometimea  on  the  on^  eomatimaa  on  tha  other  character,  according  to  the 
pvticukr  bote  of  the  Utigation.  For  example,  that  identity  of  name  u  some 
evidence  of  identity  of  par<»oj  ..)  ic  general  nnqueationed ;  but  is  it  a  rule  of  suf. 
fidency.  i  *  that  identity  of  Tjama,  wiUi  nothing  more,  ia  sufficient  to  go  to 
the  jury  and  tiiua  needs  no  other  evidanoa  firat  to  be  coupled  with  it;  or  u 
it  a  rule  that  identity  of  name  raiaaa  a  {neanmption  of  identity  of  person,  so 
aa  to  require  a  verdict  onleas  the  oppmient  tokes  up  tha  duty  of  disprnif  ? 
This  question,  when  discriminated  at  all,  ia  varioualy  answered  (j»o««.  §  2529). 
Wherever  there  baa  been  any  claim  for  tbia  double  character  to  such  a  rule, 
it  is  mora  practicable  to  consider  it  with  Presumptions.  But  one  particular 
sort  of  such  rules  may  more  suiUbly  ba  considered  here,  because  the  empha- 
sis  has  generally  bean  upon  their  character  as  rulaa  of  sufficiency,  namely,  the 
rules  relating  to  Uie  authintkatum  of  doeumtnU,  i  $.  proving  their  genuine- 


f  i  I1S9-SIM] 


OINDUL  PBIHCTPLIB. 


"rS.^SS^oy^it'SlSS''^ «-«  da.  to  »h.  Uagibton-  of  the  lln. 
~™J«»ol«^  liom  iMoOdencj.  m  oompanrf  with  the  Un.  nmrking  a 

KS.'SlJtuJSEt*^^!';!^^^^  "^  ^  '-'«'"«  •  <'-»»«J 
or  hMd  it  toth.  iorTT.  5r   .^.^  **•  "*»•»*<»''  to  »»  •"owed  to  ntd  it 

whSTthop^^^ilcjiTSt^r  »°  J!  P»«^  »  th.  que.Uoa 

80,  when  •  knife  ia  oSwed  m  JA'.  w!^17'  ??  J- J^*f  *^  '"**'  *'"'  marderer. 

Foof  of  th.  knii;  2^d  of  lu    nS  Sltlno'lS*  *''  '"""«/  *f 
ment  in  th.  •aMitioTn.-.-i.  . '*  •         *'  OMuppUed  an  eeaential  ele. 

nl.r  rule  of  ^Se^Lyt^Zl^^^jT^. '  ''"*•  '^'*«'«'  ^''^  P««i«- 
i.  logicdly  a«mmod  iTIu.  ^  '  ~""*««°  ^i***  the  lett« 

Lie.Sv^Jt^i''?'^"':  ""'°«»^ty°'"thontic«tion.therefo«,, 
•pp'iei^uaUy  weU  to  a  knife,  a  hone,  a  coat,  or  a  machine,  as  to  a  letter  or 

every  da^^^^!»-  1  V  .''"'"  ""'*'"«"  "  '  ~""»°°  necessity  of 
lEfJ;  ^1  practice.*  Nevertheless,  no  specific  niles  have  grown  up 
•bout  the  anthentication  of  snch  ohii^tjL    w«JTk»     k  J  grown  up 

to  exist  niir*ip„i..i.  *     J  oDjects.    How,  then,  have  such  rules  coow 

to  exist  particukrly  for  documents  ?    Chiefly  through  two  reasons : 


"■  w.  1077  <k«iri  on  an  u>)  •  i8«7   fw  - 


k.  1.    J  Z  T.   'T~  tM  mM  to  be  that  kent 


intr^  "«',i.  »<"•  «*•*•;•  Hill.  M  N.  J  L.  82U. 
JTAtl.  814  (crtndgM  found  in  »  ent) ;  1866. 
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(1)  Most  documentt  bear  a  lignature,  or  otherwue  purport  on  their  fac 
be  of  a  certain  person's  authorship.  Hence,  a  special  necessity  exists  for 
anting  the  external  evidence  of  authorship  from  the  mere  existence  of 
purporting  document.  A  horse  or  a  coat  contains  upon  itseU  no  mdicatioi 
ownership ;  when  it  is  churned  that  Doe  wore  it  or  rode  it,  all  can  appre. 
that  this  element  is  missing  and  must  be  supplied  by  evidence.  But  a  d 
ment  purports  in  itself  to  indicate,  its  authorship ;  and  the  perception  that 
element  is  nevertheless  missing,  and  must  stUl  be  supplied,  is  hkely  n 
occur.  There  is  a  natural  tendency  to  forget  it  Thus  it  has  constant 
be  emphasized  by  the  judicial  requirement  of  evidence  to  that  effect 

(2)  Beyond  all  this,  there  is  a  general  mental  tendency,  when  a  cor] 
object  is  produced  as  proving  something,  to  assume,  on  sight  of  the  objec 
else  that  is  asserted  about  it  The  sight  of  it  seems  to  prove  all  the 
Thus  it  is  easy  for  a  jury,  when  witnesses  speak  of  a  horse  being  si 
from  Doe  by  Roe,  to  understand,  when  Doe  is  proved  to  have  lost  the  h 
that  it  still  remains  to  be  proved  that  Roe  took  it ;  the  missmg  element 
clearly  be  kept  separate  as  an  additional  requirement  But  if  the  wftne 
the  theft  were  to  have  the  horse  brought  into  the  court-room,  and  to  poi 
out  triumphantly,  "  If  you  doubt  ,me,  there  is  the  very  horse !",  this  v 
go  a  great  way  to  persuade  the  jury  of  the  rest  of  his  assertion  and  to  ij 
the  weaknesses  of  his  evidence  of  Dc  connection.  The  sight  of  the  1 
corroborating  in  the  flesh,  as  it  were,  .*  part  of  the  witness'  testimony.  I 
to  verify  the  remainder.  This  tendency,  illogical  though  it  be,  is  deeply  r 
among  all  persons,  even  the  most  intelligent  and  reflective ;  and  it  has 
already  speciaUy  noticed  with  reference  to  the  propriety  of  using  aut 
preference  (or,  real  evidence)  as  a  source  of  proof  (anU.  §§  1167, 1158). 
great  dramatist*  has  satirized  it  in  his  scene  with  Jack  Cade's  mob.  ^ 
their  leader  proclaims  himseU,  to  the  questioning  magistrate,  as  the  des 
ant  of  Earl  Mortimer,  whose  son 

"  Was  by  a  beggar  woman  Btol'n  away, 
And,  ignorant  of  bU  birth  and  parent•g^ 
Becama  a  bricklayer  when  ha  came  to  aga. 
Hi*  ton  am  I;  deny  it  i(  you  can  "; 

to  which  his  follower,  Smith  the  Weaver,  adds  vehemently  the  foil 
strong  confirmation:  . 

«  Sir,  he  made  a  chimney  in  my  father's  house ;  and  the  bricka  are  aUve  at  thi« 
testify  it ;  theiefora.  deny  it  not! " 

Now  this  tendency  is  especially  forcible  and  misleading  when  the  exe( 
of  documents  is  involved.  The  original  of  a  writing  is  usuaUy  preseu 
the  tribunal  in  specie,  while  other  material  objects  are  not  required  to  I 
seldom  are  brought  into  court  (except  such  articles  as  the  tools  of  a  en 
the  clothes  of  a  victim);  so  that,  in  practice,  the  most  common  oppor 
for  the  operation  of  this  aberrant  tendency  occurs  for  writings,  visi! 

■  Hniy  VI,  pt.  II,  Act  IV,  Se.  3. 
8800 
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existence  and  nrntelj  saggesting  that  they  art  all  that  thev  purport  to  be 
For  this  second  reason,  then,  it  has  happened  that  the  specific  rules  that  liave 
px«rn  up  concerning  modes  of  authentication  have  come  to  relate  to  writings 

Thus  it  is  that  in  the  traditions  of  the  common  law  a  wise  emphasis  has 
been  placed  upon  the  necessity  of  supplying  the  logical  element  of  authen- 
ticity for  writings  The  general  principle  has  been  enforced  that  a  writing 
purporting  to  be  of  a  certain  authorship  cannot  go  to  the  jury  as  possibl? 
genuine,  merely  on  the  strength  of  this  purport;  tlure  mJusome^ulerl 
of  the  gmutnenets  (oi  execution)  of  it : 

1794,  Home  Tooke't  Tried,  23  How.  St.  Tr  78-  Mr    rl*>.,.  T    p  \  p   i- 
rr^t  wading  of  a  t«««.'nab.e  V^JnoI:JL^:J^rry^,.^it^^  :ZZ 

have  had  an  exi.tence ?    I  take  the  rea*,„  of  that  to  be  thU- and  I  take  the  JeSI^n  of  it 

if  .1  r».  ?  ^  ^!^  '"  acquaintance  with  the  human  character,  in  the  recocnition 
of  ,11  tha  belong,  to  the  principle,  of  the  human  mind,  in  the  reo^llectio*  ^^  wT« 
ancctor.  that  men  are  not  angel.,  that  they  car^  about  them  (and  your  lor<W.ZeZ 
^r^r  about  >-ou)  al  the  infirmitie.  of  humanity,  and  that  it  Lr.tL  .haltot  bl  ~r° 
mitted  to  make  a  .trong  impreiion  upon  the  mind,  of  men  by  wading  matter  at  whkh 
.  .  .  the  mmd  of  man  revolt.,  and  «,  in  the  conrw  of  a  long  trial  the  jury^fterw.  d. 
cannot  ducharge  fn,m  their  recollection  what  they  have  heard*    They  do  n7t  imembw 

thlv  P7J»>r '^«"?''V'"*.'"'''"'  "^  -^  '"  ''~«'«''t  hometothe  pri.oner  ;  and  Then 
they  mix  up  mthe.r  imagination  and  ^collection  matter,  which  they  may  diZmvo 
with  d.«pproba  ,onof  th.p,r«,n  whoUon  trial  before  them.    I  take  that,  wfth  humuTty 

ttrfli,  V  '  T  "  ^V?^"^  to  be  read;  for  after  it  >.  read,  thfeffect  i.  had.  and 
to  be  read,  I  think  the  objection  is  good.    If  the  question  i.  whether  it  i.  evidence  ad 

.TSfflcttth*"  "Tf.'  ""'*»'«"«»  -  °°*  "  other  evidence  .hall  bring  the  ^t 
of 't  sufflciently  home  to  the  priwner,  then  the  objection  is  ilHonnded. " 
,  1847  BroMon  C.  J.,  in  WaUon  v.  BeM,  i  Den.  201.  213 :  "  In  the  ordinary  affair,  of 
men  It  is  very  off»„  ««,umed.  without  p«K,f.  that  he  who«,  name  has  C^S  to  a 
written  instrumen  placed  it  there  himself.  But  when  the  signing  becomes  a  matter  of 
legal  controversy,  it  mu.t  be  established  by  proof. " 

18M,  Benning,  J.,  in  Stamper  v.  Griffin,  20  Ga.  812.  820 :  "  No  writine  can  be  reeeivni 
in  evidence  «,  a  genuine  writing  until  it  has  been  proved  to  be  a  «n."  ne  one  aTnoS 

olthlTer"'"  •*  ^"  »-»  P'-'^'d  to  be  a  forge,/  A  writing,  of'tts^risnotTJ^denc. 
of  the  one  thing,  or  of  the  other.  A  writing,  of  it«,lf.  is  evidence  of  n,  i.ing.  and  theS 
»  not,  unless  accompanied  by  p.oof  of  «,me  sort,  admissible  a.  evidence." • 

§  2131.  ModM  of  Authentlctiiig  Dooumenta.    Some  of  the  various  possible 
modes  of  evidencing  a  document's  genuineness  are,  of  course,  never  questioned 

•  1810,  Pfial  V.  Vanbatmbeiy,  >  Camp.  439 
(the  mere  poaaeauon  by  defendant  of  a  receipt, 
in  unproved  handwriting  —  here  on  a  billof 
Mchange  — not  evidential;  Ellenborough  L.  C. 
.;;■  "J*"  eynnot  be  allowed  to  manufacture 
«-..l™ce  for  hiniMlf  at  the  ri«k  of  being  con- 
med  of  forgery ;  .  .  .  [moreover.!  th.Se  re- 
^ffinff^  ^•':• ,.!«"'  fnoidnlentfy  indorsed 
MUler,  2  Boot  117  (receipt ;  "if  the  defendant 
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had  piMuced  auy  evidence,  thonsh  ever  so 
small,  of  ita  being  the  plaintiiTs  ngnfttiire,  it 
would  have  been  proper  to  have  left  it  to  the 
jnrj-  to  wei|;h ;  but  there  being  no  evidence  nt 
•11  of  itii  being  genuine,  it  wonld  be  improper  to 
^t  it  go  to  the  jury ")  j  1876,  McHugh  v. 
Brown,  S3  Mich.  3  (note  and  mortnge  not 
shown  executed,  excluded) ;  1881,  State  » 
Albert,  78  Mo.  847,  3«0  (letter  found  on  a' 
purporting  to  be  from  B).    Compare  {  iUi86,  poK. 
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to  be  sufficient  to  entitle  it  to  go  to  the  jnry.  Thoee  about  which  questioi 
ariwn  are  only  certain  kinds  of  ciroumsUntial  evidence.  It  wUl  be  necet 
therefore  to  eUmiuate  at  the  outset  the  kinds  of  evidence  as  to  which  the 
no  dispute  from  the  present  point  of  view.  .... 

Evidence  may  be  of  three  different  sorts  (ante,  §  24);  namely,  autoptic 
ference  (or,  real  evidence),  testimonial  evidence,  and  circumstantial  evid 
(1)  Autoptic  preference  (or.  real  evidence),  occurs,  for  the  execution  of 
ing«,  when  the  act  of  vonting  is  done  in  the  pretmu  o/  the  tnbunal. 

sufficiency  of  this  is  plain.*  ,,        , 

(2)  TMrt»iwwa/«»t<i«nce  is  always  regarded  as  sufficient;  the  only  ques 

beine  the  ordinary  ones  as  to  the  qualifications  of  the  witness  by  knowl( 
Ordinary  admisnan,  of  a  party  are  a  sort  of  evidence  always  regard( 
sufficient  to  admit  a  document  to  the  jury ;»  but  they  are  to  be  dutingu 
from  judicial  admissions  (poit,  §  2132).  ,  -    ^    ,  »u  , 

(3)  Circumatantial  evidence  is  of  various  sorts ;  and  first,  of  those  not 

^T)'' S<«fo  of  handwriting,  i.  e.  similarity  between  that  of  the  documen 
that  of  the  person  alleged  as  ito  maker,  is  a  sort  of  circumstantial  evi 
(ante.  §  383)  undisputed  in  its  sufficiency;  the  controversies  have  i 
over  the  proper  modes  of  proving  the  fact  of  similarity* 

(b)  Sundry  Hrcumttaruet  preceding  or  following  the  act  of  writing  n 
appealed  to  as  evidence.*  For  example,  if  an  unsigned  wntang  is  lefi 
room  with  pen  and  ink,  and  Doe  goes  alone  into  the  room  then  com 
with  fresh  ink-marks  on  his  hand,  and  the  writing  is  then  found  to  be 
name  in  signature,  this  would  be  regarded,  no  doubt,  as  sufficient  eyide 
go  to  the  jury ;  it  is  the  same  sort  of  evidence  that  might  be  used  to  p 


I 


»  It  is  ordinar.ly  •raiUWe  only  when  •  ptnon 
«  re-niired  to  write  hU  n«me  ti  »  •pecimen  for 
coinp«ri»on  ;  it»  gennineneM  is  then  beyond  du- 
mite,  and  the  only  qnestion  thit  a  ises  coneernt 
entirely  different  principle*,  and  ht  i  been  already 
exami/ed  {ante,  5  2015.  pot,  1 2264).    The  other 
poasible  case  U  that  ot  •  neognaaHCt  entered 
into  befort  the  Court,  and  thU  beoomw  unim- 
peachable as  a  part  of  the  record  {ftul,  S  2*o0)- 
«  Note  that  in  atrictneea  the  only  kind  of 
direct  testimonial  evidence  to  execution  i»  that 
of  a  witness  who  saw  the  very  od  qf  icrUing  ; 
for  testimony  based  on  the  style  of  handwntipR 
it  in  strictness  testimony  to  a  circnmsUntial 
fkct     An   atlaling  vrUnem  is  one  of  the  two 
chief  instances  of  those  who  in  practice  sneak 
directly  to  the  act  of  execution  ;  the  use  of  his 
hearsay  attestation  has  been  already  examined 
(ante,  if  1606,  1611);  it  is  generally  held  that 
the  signature  of  attestation  implies  testimony  M 
the  act  of  execntion.    The  nse  of  ojieial  cerhfir 
eatta  or  rnordt  of  acknowleilRment  or  execution 
is  the  other  chief  class  :  these  hare  been  already 
considered  (oatt.  {{  1M8, 1876) ;  bnt  their  rela- 
tion to  the  present  subject  is  bnelly  noted  post, 
S21«2.  _     ,    ., 

•  .Such  admissions  may  not  snfflce  to  dispense 
with  the  produetim  of  the  origiiKU  {mUe,  {}  1285- 


1259),  nor  with  the  calling  of  an  tittat 
nea  (mU,  1 1800) ;  but,  snpposiug  the 
ruleii  not  to  stand  in  the  way,  an  > 
admissinn  sufflces  as  evidence  of  ex 
though  there  may  be  a  question  as  to 
{pod,  I  2166).  Furthermore,  a  judaia 
lion,  or  formal  waiver  of  proof,  suffices, 
as  for  every  other  issue,  to  dispense  entii 
evidence  {pott,  ff  2132,  2696). 

•  The  type  ol  handwriting  may  bo  e 
by  ptrmnu  familiar  with  it  («■<«,  if  691 
or  it  may  be  evidenceii  by  ipeeimeiu  pre 
instruct  the  tribunal  directly  {aiUe, 
With  this  subject  we  are  not  here  conc« 

•  The  following  are  inatanees:  \S'. 
Jame^  4  Cox  Cr.  90  (at  6  P.  M.  the  < 
had  a  bill  without  an  indorsement ;  at 
presented  it  with  a  forfjHl  indoraemei 
evidence  of  fofKery);  1902,  Woodruff  e. 
183  AI».  895,  32  So.  670  (analogous  i 
1888,  Smith  v.  State,  77  ««•  706,  710  I 
a  letter  handed  to  the  witness  by  tl 
nnrrortins  to  have  written  it) ;  1830 
iTThomai,  4  .T.  J.  Mareh.  47  (lost  i 
part  payment  on  a  note ;  the  fact  of  i 
ment  on  that  date,  together  with  the  i 
an  indoreement  on  ttie  note,  held  su 
evidence  the  receipt's  genui-caesa). 
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those  not  here 


For  evidence  of  this  sort  there 


mnrder  or  any  other  act  done  in  that  room, 
seem  to  be  no  specific  rules  of  sufficiency* 
It  is  the  remaining  sorte  of  circumstantial  evidence  which  mve  ri«e  to 

b,  >uto.nu,  -toed ., » IB  g<,„„i„„.„7^,  55  MsrraT^'?  "''" '» 

or  oth^mark  purporting  to  be  that  of  the  purporting  official  3  be  ^Zf 
as  sufficiently  evidenced  (pott.  §§  2161-2169)!^  ^      regarded 

§  2132.  Anthentloatioii  not  irao«uarr  wh.n\.<.»<    t 
jnM«i.i   *^    .  ^         -  "•o«MMy,  wbMi  Bot  In  XMua  or  when  Admitted  • 

plicauon  a  part  of  the  act  of  adverse  occupation  and  thus  exhibiting  the 
whl  trZ"''*^"'  the  oec„pie,,  estate;  for  there  it  is  mmaSl  by 
whom  the  deed  was  executed.'    The  same  principle,  dispensing  altogether 


•  There  «re,  howcTer,  nUng,  of  adininibiHtT 
•stocrUiBkindKof  facU,  for  example,  whether 
w'ltr  Mft?"*^  to  execute  «  contn«!t  (anfa. 
H  104,  870)  or  •  AoWf  of  executing  a  ceruS 
kind  of  eontmct  {anU.  ff  94,  »6, 96,  377.  880)  U 
rece.vible.-th.qae.tfon,  howoVer,  hiing  the 
jjame  whether  th.  ileged  contact  U  written  or 
n^Ji-"!?^'  ?  ""*"  """^  foreiecutiDK. 
wL"  ""v""*  "C  ""•tn'rt  (ante,  {{  891,  892)  ■ 
whether  the  .uh«qaent  p<«e«io^»or  «;«  „/'<i 

may  be  involred  ;  bnt  ordinarily  the  question  d 
merely  one  of  the  .dn,i«ibility  of  tL  specific 
ev„lence  to  «ld  to  other  evidence  ;  .ud  it  do^ 
not  anpwr  whether  it  would  by  itwif  have  been 
repnled  a^  jfflcient  to  go  to  the  jury.  With 
thu  sort  of  evidence,  therefore,  the  pitient  clan 
of  rules  .,pnu:tically  not  conc^rmed: 

All  these  mode.,  «,  far  as  the  Hevancy.  or 

""ie.U  148-100.  But  the  qnertion  there  was 
merely  of  the  rel.Tu.cy  of  apicilio  f«:t; ;  K 
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ia^of  th.  iufficiency  and  necanity  of  groups  of 

J  'f'*"  '*'"'"'  '•  Co'*n>»a.  28  C.1.  122.  129 
va  deed  conveyed  "all  my  right,  etc.,  in  th. 

proof  of  the  execution  of  the  oth.  deed,  helJ 
unnecessary  ;  "  the  only  office  the  H.  deed  per- 
fonns  u  to  fumuh  a  de«ription  of  the  land.  W 
for  that  purpose  .t «  not  a  matter  of  the  slightest 
CO  sequence  whether  it  was  a  genuine  convey- 

648  (so  for  a  contract  referred  to  for  specifications 
».  another  contract);  1893,  Barber'slppea    Js 

testator,  adm.tted  without  proof  of  genuineness 
because  hu  use  of  them  under  the  rule  of  (,  234 
ante,  bore  on  the  question  of  Mnitv) :  1879! 
Sk.nner  v.  Biigham.  126  Mas^  132  (Conversion 
or  goals,  exchanged  for  a  void  deed;  deed  ad- 
mi.ted  w.thout  proof  of  execution,  as  being  th. 
document  actually  exchanged). 
A,  It*.^'  ^'•l"™  State  L.  Co.  p.  Kyle,  99 
Ala^  474  479  18  So.  48  (certificate  of  entry 
uMdMcolorof  tUI.) ;  1881.  Alexander  v.  Camp- 
ball,  74  Mo.  142,  147  (exiabuio.  of  povw  it 
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with  evidence  of  execntion,  diapeniee  with  calling  the  attesting  witnew  (at 

S  1293)« 

(2)  When  the  execution  ol  a  document,  though  claimed  by  one  party, 
juiieiMy  admitted  by  the  other,  and  thus  the  issue  is  waived,  there  is 
necessity  for  evidence  of  the  execution.  Such  a  judicial  adnussion  may 
of  the  ordinary  sort,  t. «.  by  a  lUpvlaiiim  for  the  purposes  of  the  ttisl  m  han 
Or  it  may  consist  in  a  faUurt  to  phad  in  denial  of  execution ;  the  range 
this  sort  of  admiwion  has  been  much  enlarged  by  modem  statutes  declar 
that  execution  need  not  be  evidenced  unless  by  affidavit  or  other  sworn  der 
(equivalent  in  effect  to  a  pleading)  the  opponent  raises  an  issue  of  genm 
ness*  Where  the  opponent  claim  under  the  inttrument,  or  where  he  mer 
producet  the  instrumetU  on  notice,  this  would  equally  suffice,  so  far  as 
amounts  to  a  judicial  admission.*  . 

(3)  An  OTiinary  informal  or  extrajudicial  admietion  differs  whoUy  in 
nature  from  a  'ormal  or  judicial  admission  of  the  above  sort ;  it  is  merel 
piece  of  circumjtantial  evidence  impeaching  the  party  (ante,  §  i048).  I 
regarded  by  some  Courts  as  insuffic-snt  for  certain  purposes.  — in  particu 
for  dispensing  with  the  attesting-witness  rule  (anU,  §  1300)  and  Jor  dwpe 
ing  with  the  production  of  the  original  of  the  document  (ante,  §§  1255-12. 
But  for  the  purpose  of  evidencing  execntion.  where  no  requirement  as  to 
attesting  witness  is  involved,  an  extrajudicial  admission  of  the  party 
always  been  regarded  as  sufficient;'  the  only  question  could  be  whet 

ntating  to  eompleto  the  porchase  of  ikv  n 
M  to  dtowing  the  pkintflTi  title,  Ken}  m 
C.  J.,  eud  "he  wonld  nerer  iJlow  it,  wheji 

aaetition  was  respecting  •  titl^  f-at  the  ] 
lionld  be  called  upon  to  proye  th.  jxecutu 
all  the  deeds,  deducing  a  long  title  ) ;  oi 
rule  that  a  eommm  toum  of  tUlt  may  sn 
unless  the  opponent  denies  on  oath:  1 
Thatcher  v.  Olmatead,  110  111.  88. 

•  1881, Joues ».  Henry,  84 N.  0.  880;  : 
Miller  ».  Hal^  2«  Pa.  482.  486.  For  this 
of  admission  in  general,  see  pat,  f  3688. 

•  These  are  noticed  jxiif,  12606.. 
The  same  principles  exempt  from  calliti 

atMingwilnta  {ant*,  ff  1294-1296),  au, 
easea  cited  under  that  head  are  here  applu 

•  The  eases  are  collected  ants,  H  12»7, 
under  the  atteating-witness  rule. 

•  1868,  Hilbom  ».  Alford.  22  Cal.  482  (or 
missions,  snffleient ;  here,  a  note) ;  1868,  w 
».  Carillo,  ib.  696,  606  (same,  for  a  deed) 
0.  C.  P.  1872,  I  1942  (confoeecl  Unp 
quoted  poll,  i  2187) ;  1879,  Smith  v.  W 
69  Ma  468,  460  ;  1882,  Kingwood  r.  Bethl 
18  N.  J.  L.  221,  227  (pauper  settlement 
deceaiKKl  pauper's  acknowlec^ment  of  an  i 
ture  of  Rpprenticeship,  sufficient)  ;  1878, 1 
».  Stevenson,  76  N.  Y.  164,  168  (an  adni 
of  the  genuineness  of  a  document  of  that  ui 
tion  does  not  suffice) ;  1890,  DakoU  r.  0 
1  N.  D.  42  (the  detendant  handed  an  uni 
oommnnicMtion  to  the  witness ;  sufficient) ; 
Krise  v.  Neoson,  66  Pa.  268.  288  (": 
party  .  .  .  should  himself  hand  the  pai 


attorney  to  execute  deed);  1828,  Forreat  v. 
Timmmell,  1  Bail.  77  (where  the  extent  of  poeaea- 
sion  only  ia  to  be  shown,  aa  in  a  claim  for  dower, 
and  the  deed  to  the  husband  is  offered  only  as 
ooloring  such  possession,  execution  need  not  be 
proTed,  and  therefore  copies  are  reeeirable  with- 
out any  evidence  of  execution) ;  1878,  Stewart 
•.  Blease,  4  8.  0.  87,  40,  44  (same ;  ooplesre- 
eeivable  with')ut  the  sUtutory  notoce) ;  1902, 
Tomer  v.  Poston,  68  id.  244,  41  S-.K-^M* 
(deed  not  properly  authenticated,  admitted  for 
defendant  in  mitigation  of  damages  in  an  action 
for  trespass).  Some  Courts,  however,  seem  to 
lenuire  proof  oi  execution :  1869,  Hightower 
V.  WUliams,  J8  Qa.  697,  601.  The  matter 
obviously  depends  much  on  the  substantive  law 
aa  to  the  requisites  of  advene  possession,  uid 
cannot  be  farther  examined  here ;  see  Sedgwick 
ft  Wait,  Trial  of  Title  to  land,  {  761. 

The  use  of  deeds  in  color  of  title  haa  also  to 
be  considered  from  other  points  of  view  in  the 
rules  of  evidence,  namely,  the  Hearsay  rule,  as 
admitting  verial  aett  (ante,  f  1778),  and  pomt- 
tion  of  a  pari  as  circnmstontial  evidence  of  jxx- 
aentoR  of  the  v*oU  {ante,  |  878). 

»  The  instances  cited  there  under  f  1293  are 
equally  applicable  here. 

In  certain  parts  Of  the  substantive  law  or  of 
the  law  of  pleading  may  be  found  rules  decUring 
the  execution  of  docnmente  not  to  bt  in  istue  on 
a  certain  Htate  of  facts,  —for  example,  the  rule 
that  a  plaintilf  in  ejectment  or  the  like  need  not 

frove  the  prior  deeds  forming  his  <*at»  qf  title ; 
794,  Thompson  v.  Miles,  1  Esp.  184  (action  for 
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the  party  I  words  or  conduct  under  the  citcumstances  amounted  to  an  ad- 
mission  (onto  §§  1060-1067).*  It  is  upon  this  principle  that  the  acknorcl. 
vtgment  tf  a  deed,  being  an  admission  of  genuineness,  may  always  •  used 
as  against  the  party  acknowledging,  even  where  the  record  is  not  regarded 
"65?  1676)"        ^  •t»tement  to  prove  the  execution  {ante,  §§  1650, 

(4)  A  circumstance  sometimes  treated  as  an  extrajudicial  admission, 
though  in  theory  distinct  in  nature,  is  the  opponenfa  destruction  or  mp. 
premon  of  the  xrutruvurU  in  question.  This  is  one  sort  of  circumstantial 
evidence,  already  examined  {ante.  §  291)  in  its  use  to  evidence  a  document's 
contents.  It  remains  only  to  note  here  that  this  circumstance  is  uniformly 
treated  also  as  sufficient  evidence  of  execution  to  go  to  the  jury»  The 
mode  in  which  this  doctrine  is  to  be  applied  in  connection  with  other  prin- 
ciples affecUng  execution  is  sufficiently  illustrated  in  the  following  opinion: 

1837,  GiUaH,  C.  J.,  in  »ritefmM»  r.  AT  Cord,  6  Watts  288,  200:  "Preliminary  to 
Sr„.^Z  -^"fK*  lost  document.],  and  involnngr  proof  of  execution,  .tends  proof  of 
the  p.«exut.nce  in  the  state  of  »  valid  inetrument.    This  i.  a  rudiniental  principle,  which 

ft!!.  „r^^'  ♦  r  *'!r  T"  °°  •P*"'""  P-*'^^  °'  «~""°" '  •»<»  '»>.»  was  there  also  Y 
[The  other  party  to  the  alleged  agreement  had  burnt  the  paper.]    Everything  is  to  be  pre- 

'"HJ!^  r  tl'""*  'P^"^"'^-  •"•»  had  it  certainly  appeared  that  the  destroyed  paper  pur- 
ported to  be  an  agreement  each  as  is  attempted  to  be  established,  it  would  have  Vnfficed 

!K\-f^""T°*u'^.'''""**"'^*'"="°' '""»"*•"*• It  seems  clear  on  principle 

that.  If  there  be  no  mbHribrng  witnen,  the  act  of  destruction  is  itself  the  best  evidence 
of  which  snch  a  case  U  susceptible,  because  it  has  put  it  oat  of  the  party's  power  to  sub- 
mit  the  papM  to  wihiesses  of  the  handwriting ;  and  the  act  of  a  spoiler  i.  in  iu  nature 
«^n.poIlent  to  aoonfsMion.  But,  before  he  can  be  fixed  with  ti.e  character  of  a  spoiler, 
the  purport  of  the  paper  must  be  proved  to  have  been  what  it  is  surmised  to  have 
DMnj  .  .  .  then  are  few  men  who  have  not  papen  which  it  would  be  not  only  inno- 
cent  but  prudent  to  destroy.  ...  If  th«  paper  destroyed  were  shown  to  have  been  an 
agreement  for  the  Und,  it  would  raise  a  presumption  of  identity,  sufficient  to  dispense  with 
the  ordinary  proof  of  execution,  and  let  in  the  contents  of  the  paper  [as  proved  by 

•  There  may,  however,  be  the  further  ques- 
tion, when  the  admission  did  not  relate  to  a 
^aeeifie  piece  of  paper,  whether  the  paper  offered 

<i..»^' '  I .~..  ~.».— .TOguioiii  ui     utheone  thus  admitted  to  be  senuine  :  here  it 

L,  .1:1 "?  "inJ"'  "  .^°P-  825_(defendanf.     tenor  might  nsuallv  snffice,  in  analogy  to  other 

pnnciple*  (pot,  J  2148);  but  the  Courts  xeem 
"'clineil  to  be  strict :  1897,  Mann  ».  Forein,  168 
11.  446,  46  N.  E.  1119  (admission  of  "  a  note  for 
V'>,000"  not  sufficient  to  prove  execution  of  a 
note  dated  April  6, 1882,  due  at  death) ;  1895, 
People  V.  Corey,  148  N.  Y.  476,  42  N.  E.  1066 
(the  defendant  had  admitted  writing  a  letter  not 
otherwise  identified  as  the  one  offered  ;  excluded, 
by  a  divided  Court). 

•  1898,  Umbie's  Estate,  97  Mich.  49,  85, 
66  N.  W.  228  (destruntion  of  a  second  testa- 
mentary paper  by  the  jmrtios  benefited  bv  the 
first,  held  evidence  of  due  statutory  execution) ; 
1887,  M'Reynolds  v.  M'Cord,  6  Watts  288,  290 
(quoted  mpm);  \%h2,  Cheatham  r.  Riddle,  8 
Tex.  162, 166  (defrndant'a  principal  bad  frandn. 
lautly  absconded  with  plaintiffn  title^document  { 
direct  proof  of  execution  not  required). 


genuine  to  a  copyist,  that  oerUinly  would  be 
•uch  an  unequivocal  acknowledgment  of  its  gen- 
nineneaa  as  to  dispenaa  with  any  other  evi- 
dence " ;  _her»,  the  written  acknowledgment  of 


oral  admission  of  the  ^nuineneas  of  a  telegram, 
iufBcient ;  "  an  admiasion  aa  to  a  writing  is 
like  an  admission  of  any  other  fact ").  On  the 
principle  that  proof  of  loss  does  not  exempt 
from  proof  of  execution  (oiite,  }  1188),  an  ad- 
mission of  the  loss  or  of  the  eorrectium  of  a  eopy 
may  not  he  an  admission  of  execution ;  1840, 
Sharpe  v.  Lamb,  8  Perry  A  Dav.  464  (copy  of  a 
letter,  admitted  by  the  opponent  to  be  a  true 
copy ;  held,  that  proof  of  the  sending  of  the 
letter  was  necessary;  Patteson,  J.:  "It  has 
been  often  objected  before  me  at  chambers  that 
an  admission  oouM  not  safely  be  mads  that  snch 
a  paper  ia  a  copy,  becaoae  it  would  admit  that 
there  waa  an  original ;  I  have  always  said  that 
there  is  no  danger  in  that,  because  the  copy 
cannot  he  read  unless  the  party  were  entitled 
to  read  the  original ";. 
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Mother  witoMs]. .  . .  [Bat  the  witntM  to  dtetmetlon  •ppeared  not  to  htm  read  the  | 
deetro^  •nd  thus  to  be  onsUe  to  Mentify  it.]  It  wonld  leera,  therefore,  that  the  [ 
tiOa,  in  making  ont  a  elreamitanee  to  itand  for  proof  of  aieeution,  aught  to  hare  il 
a  oompetent  deitree  of  knowledge  [of  identity]  in  the  witneas,  drawn  from  the  de< 
tions  of  him  who  deetroyed  the  paper  or  from  iome  other  louroe  equally  iatiifaoti 
■neh  then  were.  Had  that  been  done,  it  would  have  prodooed  a  pratumption  of  idt 
and  ooniequent  exeoution." 


S  2133.  OthMT  FriaolplM  aSaotiBS  BmovtUm  of  Wrtttaga.  dlaoitatfi 
(Kulaa  as  to  Foaaaaalon  of  DoowMota;  Idantlty  o(  Wumm ;  Ordar  of  Pro< 
BMoatloa;  iMOt  WIU;  Attaatlng  Wltaoaa;  Mombor  d  Wltnoaaaa;  Praai 
tlOB  of  OaUTory;  AltwatUma;  Loot  Orant).  (1)  It  may  be  desired  to  i 
a  person's  privity  to  or  knowhdg*  of  the  content*  of  a  document,  wit 
regard  to  iu  attthorship;  and  for  this  purpose  his  poate$$um  of  it  mt 
offered  as  evidence  {anU,  §  260).  So,  al»o,  whether  poue$»ion  of  a  c 
ment  —  such  as  a  matured  note  —  is  evidence  of  its  payment,  or  jus 
other  such  inferences,  is  a  different  question  (anU,  §  156).  (2)  The 
cation  of  a  document  by  one  J.  S.  being  sufiBiciently  evidenced,  it  may  re 
to  be  shown  whether  that  J.  S.  is  identical  with  the  J.  S.  in  the  case  at 
for  this  purpose  the  presumption  |rom  identity  of  nam*  to  identity  of  p 
may  be  appealed  to  (poit,  §§  2156,  2529) ;  the  question  is  the  same  wh( 
the  execution  of  a  document  or  any  other  issue  is  involved.  (3)  Wh( 
the  order  of  evidence  should  be,  in  the  case  of  a  documrat  produced,  fir 
prove  execution  and  then  to  prove  content*,  has  been  elsewhere  consic 
(ante,  §  1189).  (4)  Whether  the  execution  of  a  lo*t  mil  or  other  docu; 
is  required  to  be  proved  by  one  who  ha*  read  »f  is  a  question  as  to  qual 
tions  of  witnesses  {anU,  §§  1278,  2090).  (5)  Whether  more  than  one 
net*  is  required  to  prove  the  execution  of  a  wiU,  involves  the  general  vi 
to  a  required  number  of  witnesses  (ante,  §§  2048-2061).  (6)  Whetb 
atteeting  viitne**  is  required  to  be  called  to  prove  execution  involve; 
general  rule  of  preference  (ante,  §  1287).  (7)  What  dtgru  of  proof  o 
execution  of  a  loat  wiU  —  whether  it  is  to  be  *'  clear  and  satisfactorj 
has  already  btsen  noticed  in  dealing  with  proof  of  a  lost  will's  contents  ( 
§  2106) ;  the  two  questions  are  seldom  discriminated.  (8)  Whether  pre 
ngning  raises  a  presumption  of  tealing  and  delivery  is  a  question  of  the 
sumption  of  delivery  (pott,  §  2520).  (9)  That  proof  of  lots,  allowing  th 
of  a  copy,  does  not  dispense  with  proof  of  execution  of  the  loet  original 
important  rule  already  noticed  (anU,  §  1188).  (10)  That  the  witne 
execution  must  have  the  document  lefore  him  involves  the  rule  for 
duction  of  originals  (ardt,  §§  1185,  1248).  (11)  Whether  an  aXttrat 
to  be  treated  as  made  hefme  or  afteir  execution  is  a  question  of  the  pres 
tion  as  to  alterations  (poH,  §  2525).  (12)  Whether  a  redta:  in  an  oj 
deed  is  admissible  to  prove  the  execution  of  a  loet  deed  thus  recited, 
question  of  an  exception  to  the  Hearsay  rule  (ante,  §  1573).  (14)  The 
sumption  ot&lott  grant  involves  a  rule  affecting  both  execution  and  con 
(poet,  §  2522). 
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8  2134.  A.th«,il«.tl-  M  taTolTln,  .itli.,  mtnmtun  or  Ooat«t»  (1) 
When  a  person  is  charged  with  executing  a  ng^ud  cbcment.  for  the  pur- 
poses of  affectnig  him  with  certain  legal  consequences,  the  act  which  suffices 
to  charge  him  is  any  act  by  which  he  adopU  and  makes  his  own  the  terms 
of  the  writing.  It  u  therefore,  in  general,  immaterial  whether  he  har  himself 
written  the  body  of  the  document  or  not,  if  he  has  signed  it.  It  is  even 
immaterial  whether  he  has  signed  it.  if  he  has  otherwise  acknowledged  or 
adopted  It.  Hence,  proof  of  th,  rignatur,  of  the  document  U  euJSc^nt  to 
charge  hira;>  precuwly  as  proof  of  the  oral  acknowledgment  would  suffice 
(ante,  §  ^13i.  par.  3). 

But  th«  is  a  consequence  of  the  substantive  Uw.  not  of  a  rule  of  evidence. 
Thus,  so  far  as  there  are  any  exceptions  to  the  general  rule  -  as,  for  example 
m  the  question  whether  one  may  be  charged  on  a  contract  which  he  has 
signed  but  not  read  -  they  are  doctrines  of  the  subsUntive  law.  not  rules  of 
evidence  { poet.  ^  2415).  In  the  field  of  evidence,  they  receive  frequent 
application  -as  where  a  party  writing  a  letter  referring  to  another  letter 
may  be  charged  with  ite  contents,  which  become  by  adoption  part  of  his  ad- 
mission  (an/.,  §§1070.  2120).  But  it  is  by  some  Lt  of  adopJTon  -  such  « 
signmg  or  acknowledging  the  writing  of  another -that  he  becomes  thus 
chargeable;  and  hence  it  is  this  act  of  adoption  which  constitutes  the  execn- 
tion.  Hence,  proof  of  execution  involves  merely  proof  of  signature  or  of 
lohatever  else  eonatitutea  the  act  of  adoption.'^ 

(2)  Conversely  where  the  document  laeke  a  rignature.  no  rule  of  evidence 
prevents  the  proof  of  lU  execution  in  some  other  way.  Some  rule  of  the 
substantive  law  may  require  a  signature;  for  example.it  may  be  required 
that  a  will  shall  be  signed  at  the  end  and  not  merely  bear  the  name  in  the 
midst  or  at  the  beginning  or  on  a  superscription  (poet.  §  2456);  or  a  coiw 
porate  or  judicial  record  may  be  required  to  be  signed;'  or  a  deed  may  be 
require,  to  be  not  merely  signed  but  also  acknowledged  (anU.  §  1653). 
A\  ith  such  rules  the  law  of  evidence  is  not  concerned.  It  accepts  them  as 
otherwise  determined  Accordingly,  if  there  is  no  signature,  and  the  sub- 
stantive law  makes  no  requirement  as  to  a  signature,  the  execution  may  be 
established  by  evidencing  the  handwriting  of  the  eontenU*  as  in  the  catie  of 
records  {post.  §  2164),  or  by  evidencing  some  oral  act  of  acknowledgment  or 


>  184S,  Pan«ii  V.  HnteUmon,  IS  Shepl.  U9, 
»4  (note  aaJ  letter ;  ligDatore  sufficient,  when 
there  an  no  indiation*  of  faWty  ii  to  date). 
Hence  the  qneetion  may  ariw  what  eonstitntea, 
in  the  nbitantire  Uw,  the  docnment  in  qaes- 
tion ;  «.  g.  whether  a  will  written  on  upante 
sheeU  and  >i|pied  on  the  laat  ii  a  single  docu- 
ment (poK,  (  8463) ;  or  aa  in  the  follofdns  caae  : 
1882.  Tnrrell  v.  Morean,?  Minn.  872,  876  (noU 
offered,  containing  indonementa  of  payment; 
proof  of  the  note  doea  not  miie  a  presumption  of 
the  Kenuineneas  of  the  indonements)^ 

•  If  an  aUemtion  appaan  in  the  hodr  of 
document,  the  qoestion  whether  it  aSects  the 
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jiaUlitr  of  the  signer  is  a  question  of  sulstantiTS 
law  J  the  question  whether  the  alteration  waa 
made  before  or  after  awning  is  a  mere  (juestion 
of  hct,  upon  which  however  there  may  be  a 
further  question  as  to.  the  burden  of  proof  (pail. 
I  J6S6). 

•  1874,  People  v.  E.  L.  A  Y.  Co.,  48  Csl. 
14S,  146  (under  a  statute  requiring  a  public 
board's  proceedings  to  be  signed  by  chairman 
•nd  clerk,  these  signatures  are  not  essential  to 
validity,  but  mere  aids  to  authentication). 

«  1884,  Nichols  u.  Alsop,  10  Conn.  268,  268. 

•  For  example,  an  assent  by  silence,  under 
the  principle  of  |  1071,  antt.    That  it  is  «•• 
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I  2186.  AvUMHtiMtlaa  m  m  ■■!•  ol  PiwuipMoa.  We  are  now  b  •  ] 
tion,  after  thia  sanrey  of  the  rariooa  modea  of  anthantication  and  ita  i 
dental  queations,  to  conaider  whether,  for  authentication  in  general, 
rulea  an  properly  rulea  of  preaamption  or  merely  rulea  of  lulficienoj. 
haa  been  noticed  (aiife,$  2129)  that  thej  may  partake  of  the  doable  chi 
ter,  but  that  the  emphaaia  haa  in  general  bMn  thrown  on  the  latter  aa] 
Bemembering,  however,  the  variety  of  modea  in  which  anthentioation 
properly  be  evidenced,  it  would  aeem  that  the  aituation  doee  not,  aa  a'  w1 
admit  of  a  clear-cut  rule  of  preaamption  eaaily  defined  and  applied, 
poaaible  combinationa  of  evidence  are  too  many  to  make  each  "  rule  { 
ticable.  It  is  better  to  treat  the  queation,  in  general,  merely  aa  une  of  i 
ciency  (post,  |§  2487,  2494),  i<.  to  allow  the  writing,  upon  the  evidenc 
queation,  to  go  to  the  jury,  without  any  rule  of  law  atriotly  binding  thei 
preaume  ita  execution : 

1830,  Duncan.  J.,  in  Siegfrud  r.  Umtn,  8  S.  &  R.  808,  811:  ••  All  that  b  done  bj 
Coart,  in  admitting  tha  daed  in  avidanoa,  ia  thia,  that  if  tha  azaeution  of  the  dead  ii  pi 
by  tha  snbaoribing  witnaM,  tha  party  haa  made  out  a  ptiwia  Jdeit  eaaa,  not  a  ooool 
•na,  or,  in  oaaea  vhara  raoouraa  ia  had  to  the  aeoondary  aridenoe,  the  collateral  pro 
such  that  a  Jory  ht  praauoia  [i.  «.  infer]  tha  azecution ;  and  then  theia  facta  are 
mittad  to  tha  jnr ^  .j  axaroiaa  tbair  own'  Judgment,  to  draw  their  own  concluiion  c 
aaaling  and  daliTery.  ...  If  the  bond  it  proTad  by  the  tubaeribing  witnaaa,  it  it  \.i 
•ridenee ;  why  f  Kot  bacanta  ilia  Court  prononnoe,  by  admitting  it  in  efidanoa.  i> 
u  tha  daed  of  tha  party ;  but  baeauae  the  party  haa  given  eridenoe  of  itt  ezaeution. 
wbaia  tha  ezeeution  ia  to  ba  made  oat  by  facta  and  cinsumatanoea,  it  b  ai^milt-jd 
bacaoaa  tha  Court  draw  any  eoneluaion  of  tha  fact  in  iitue,  bat  bacauie  tome  evider 
offered  from  which  tha  jury  might  pretuma  [i. «.  infer]  tha  fact  in  iune,  the  tealin( 
deliirery  of  the  bond.  If  there  be  no  eridenoe  of  the  ezeeution,  the  Court  will  not  pi 
tha  bond  to  be  read  in  eridenoe ;  but  if  there  be  any  fact  or  drcunutanca  tending  to  ] 
tha  ezecation  or  from  which  tha  aseoution  might  be  praaumad,  than  like  other  preti 
tiTa  aridence  it  ia  open  for  the  dacition  of  the  jury." 

Thia  seems  to  be  the  view  generally  taken.'  It  follows,  that,  after  a  n 
in  favor  of  the  sufficiency  of  the  evidence  by  the  party  offering  the  docun 
it  goes  to  the  jury,  before  the  opponent  can  offer  evidence  in  denial ;  * 
the  opponent's  evidence  in  denial,  when  it  cornea,  ia  to  be  addresse 
the  jury,  not  to  the  judge,  for  the  judge  has  ruled  as  matter  of  law  upon 
anfficiency  of  the  evidence,  and  the  question  rests  now  with  the  jury*  i 
versely,  if  the  opponent  offers  no  evidence  in  denial,  nevertheless  thei 
no  rule  of  law  requiring  the  jury  to  presume  execution ;  they  are  to  w 
the  evidence  without  any  compulsory  rule  of  law.* 

Yet,  though  this  may  be  so  for  authentication  in  general,  as  provabl* 
sundry  sorts  of  evidence,  there  may  conceivably  occur  a  specific  rule  of 
sumption  for  specific  kinds  of  evidence, — for  example,  for  ancient  docum 
(po$t,  §  2146),  or  for  officially  sealod  documents  {po$t,  §  2161). 

Mntiilly  a  qnastion  of  the  inbttantiT*  law  i>  ^  1849,  Hiekt  a.  Cbontna,  12  Mo.  841 

illiutntcd  in  the  lUtntes  forMdding  any  ac-  ■  18«8,  Vanan  >.  MeOrMor,  28  Oil. 

knowledpnent  of  a  debt  to  rafllM  to  take  the  18£8,  Flonmcijr «.  Warden,  17  Mo.  486,  4^ 

eaae  ont  of  tbe  itatnta  of  limitationi  nnleae  made  *  Venan  •.  McOrefior,  auDni. 

in  writing  signed  by  tha  debtor.  *  1877,  Scott  a.  OeUny,  67  U.  148,  18 
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IL  Sracmc  Reus  or  SumcuifcT  ro>  CooniisTAirTUL  Evidmci. 
1.  AatkmtlMtlea  by  A|«  of  OoouMt 

««on-  for  th«  .p«„fio  and  .imple  rule  .«  twofold.    Fi«t.  -Z'a  W 
Up*  of  time  orfinjry  te.timoni.1  evidence  from  tho«,  who  Vw  the  dS 
menf.  execution  or  knew  the  .tyle  of  handwriting  or  heard  thr^rty  ad^ 
the  execution    u  practically  unavailable,  and  a  neceaity  alw^r^Tuu  fo, 

or  long  existence  -  of  the  document,  together  with  its  place  of  custoS  iu 
uneuapu^iou.  app«irance.  and  perhap.  other  ci  ,umstance..  suffice  ncoL^ 
S  r.";  ""fr ''  "*  '"'"''^  '"  *•»«  i^y-  Whether  the  me«  a«T 
t  may  be  argued  that  men  would  hardly  undertake  the  risk  of  fowrj  for 
the  «,leu«  of  posterity,  and  thus  the  circumsUnce  of  age  alone  is  Z7eS^ 
dence ;  but  it  ha.  never  been  suggested  to  be  sufficient  of  itself 
^JPhejeason.  judicially  advanced  may  be  gathered  from  ;he  following 

180«,  EUtnborougk,  L.  C.  J.,  in  Hot  r.  Rawlinm,  7  EMt  901  •  «  An«l..t  -i™i 

of  ishouMty- "  oDi«n«i  and  nwsrred  tor  lue,  .nd  ar«  free  from  tospieio. 

1840.  Coiewn,  J.,  in  Nortkrop  r.  Wright,  SH  Wtnd  221  298  •  •»  wv—  *i.      -i 

ment  Ims  uifted  for  mon  Umd  thirty  *!«.  n„^2i  i._   .i.      ^  ^  *"•'  "**  '"•*^ 

h- „o^«t.rt.na«H^  to  pio^-.,„„.  *r.L"l*S  ^ 

c'.,I.  d*y     Th.  n«r.  f«rt  of  existence  whrthsr  the  time  be  tonj  or  .tort  kL^o  L 

U.ulL^rj'rter.^'^lnerit'TonrhS^^ 

n.u.1  proof  oTIxSlSo^        ^'^  "  **"""'  "^  •*""•«'»«'  '"l^-i"..  to  give  th. 

The  role  itsel'   ,s  simple  enough,  although  the  legislative   attempts  to 

dwd  is  good  erldence,  without  nrovinR,  orM*l 


/..  \  ',  ^»»-  '"  StyW  Pr»ct.  Reg.  176 
(  An  indent  \yrieiiig,  that  ia  proved  to  here 
*nn  found  unoagrt  dewl*  and  cridaneM  of 
land,  may  b«  giTiin  in  eridence  to  a  jnrr,  thoiiah 
the  fxecntion  of  it  cannot  be  prored'');  IBM, 
Wnght  r.  Sbenud.  1  Keb.  nU"An  tundent 


?!oi^i  t"  v."!*  »"J  "  fillii.  [1802]  ") ; 
IflM,  Lynclb  ..  Cl*rk^  8  Salic.  164,  rfolt,  C.  J. 
(An  old  deed  ia  good  evidence,  witliont  wt 
witnaaa  w  aweer  it  wu  executed  "). 
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ifdMlara  it  h«r«  •ometimM  diaftgnnd  iU  ii«Ut«  •implicity.*  But  t) 
bav«  been  controYcniM  ovar  tome  of  iU  dttaili ;  and  thaaa  may  now 
conaidend. 

I  2138.  A«ai  mityTaanol  BBlataMa;  Meda  o(  »aakoiHag.  (1)  Si 
tha  chief  feaM>n  for  tha  rula  if  tha  impoMibilitjr  of  obuining  living  t< 
mony  to  the  aigning  or  to  tha  handwritiiiff,  the  neoeaaitj  doea  not  ari«e  u 
time  haa  made  auch  teatimony  unavaiUble.  At  flrat,  thia  requirement 
aatiafled  by  the  aimple  and  indefinite  notion  that  the  deed  miiat  be  " 
cient." '  But  a  mora  definite  aUndard  naturally  became  duaireble.  Hi 
the  lack  of  living  witneaaea  to  the  document  waa  tha  justifying  fact, 
since  luch  w'tneisea  might  !«  amumed  to  have  been  at  leaat  of  age  at 
time  of  execution,  they  would  preaumably  have  diaappeared  from  the  ai 
of  life  after  the  lapae  of  forty  or  at  moat  fifty  yeara."  Accordingly, 
period  of  forty  yeara  came,  by  tha  1700a,  to  be  Uken  aa  the  time  w 
a  document  wai  treated  aa  "ancient"  under  thia  rule.*  But  tliia  reel 
ing  waa  too  strict,  becauae  the  witneaaea  wera  mora  likely  to  have  I 
mature  peraons,  and  therefore  at  leaat  thirty  yeara  of  age ;  and  ano 
thirty  yeara  would  suffice  to  bring  them  near  the  end  of  their  span.  1 
aince  the  second  half  of  the  1700s,  therefore,  the  piriod  cf  thirty  ytar$* 

th*  Conri  and  opoB  meh  mmlution  id 
•pcotion  nhall  b*  foaad  bjr  th*  Court  to  b 
fnmi  all  nupieion  of  bbrteatioa,  iltcntk 
(rud  of  Mr  kiod");  S.  D.  8t.  18*7,  c. 
I  S,  par.  S4  (it  ia  prcMim*^  "tbat  a  docu 
or  writing  man  than  thirty  yaan  old  i*  oe 
when  th*  him  ha*  b*eo  tine*  Mnarallv 
npon  a*  gtmiin*  by  Mnon*  baVinK  «d  in 
in  th*  qiMitioa  and  It*  euatody  haa  fawn 
betortty  cxplaiaMl ") ;  Or.  C.  C.  P.  lS»a,  { 
par.  S5  (lik*  Cal.  C  C.  P.  |  IMS). 

*  Th*  qcoUtioiia  ante,  |  !ilS7,  not*  1, 
thin  for  th*  1600*. 

*  17Sa,  Gilbort,  iTidenn,  100  ("fo 
witii«a***  cannot  b*  *op|ia*ed  to  lir*  abora 
ynn ;  ,  .  .  for  th*  aga  of  a  man  i*  no 
than  sixty  yean,  and  a  man  ia  (ui>in**d 


•  Cal.  C.  C.  P.  1878,  1 1»«8,  par.  84  (th*r* 
ia  a  |)r*iinm|ition  "  that  a  document  or  writing 
mrr*  than  thirty  yean  old  U  (tcnnin*,  whra  th* 
aam*  haa  been  aini'*  g*n*rally  act«d  upon  aa 
(•noin*  by  penon*  having  an  iBt*n*t  in  th* 
qawtion,  and  iti  ca«tody  ha*  bMn  Mtiabctorilv 
cxidainad");  I  1M2  ("Whar*.  h«w*T*r,  *rl. 
d*no*  i*  Kiv*n  that  th*  party  aaainat  whom  th* 
writing  ia  oir«r*d  ha*  at  aar  tim*  admitt*d  iU 
f*naln*n**«,  no  othw  aridoBO*  of  •x*catioB 
n**d  be  gir*n  wh*n  th*  inatranwnt  i*  on*  m*u- 
tioned  in  |  1946,  or  on*  prodnoed  from  th*  ou*- 
tody  of  th*  ailTene  party  and  haa  been  aot*d 
apon  by  him  a*  amain*") ;  1 1»4S  ("  Wh*r*  a 
writing  i*  more  than  thirty  yaara  old,  the  com- 

ririions  [uf  handwriting,  allowed  under  C.  C.  P. 
1944]  may  be  made  with  writingi  purporting 
to  be  genuine,  and  generally  mpeoted  and  acted 
npon  aa  lueh  by  p*nou«  haviH  an  intemt  in 

knowing  the  fact");  Oa.  Code  18»B.  •  8«10  ,     .     j,        .j 

(a  deef  "  more  than  thirty  yeara  old,  haring     the*  may  be  offered  in  eridrnoe  without  pn 
the  appearance  of  genuinen«*a  on   inapeetion,  »  1780,    Benaon  ».  OliTe,  Bunbnry  2 

and  ooming  from  the  proper  euatody,  if  po*.     anppoaed  dead  of  1684  wa*  offered ;  but  '  tl 
acidon  ha*  b**n  eonii*tent  thenwith,"  i*  *d-     aometimca  thirty-flre  or  even  thirty  yeei 


twenty  yMii  before  h«  i*  of  *g*  lalBcieBt ; 
and  therefor*  aiae*  no  p*r*on  living  can  hi 
pa**d  to  b*  coeval  with  auch  deed*,  thx 


mlMibl*  without  proof  of  execution) ;  |  6160 
("coneluaive  ureeumptione "  are  etated  to  in- 
clude that  of  *'  ancient  deeda,  and  other  inetm- 
menta  more  than  thirty  yntr*  old,  when  they 
oime  from  the  proper  cnetody,  and  poaaeeaion 
haa  been  held  in  accordance  with  them  "> , 
f  8184  ("ancient  documenti,  purporting  to  he 
a  part  of  the  tnnaaction  to  which  they  relate," 
an  admiHihIe) ;  MofU.  C.  C.  P.  1896,  |  8266, 
par.  84  (Uk«  Cal.  0.  C.  P.  1 1»«8) ;  N.  M.  Comp. 
L  1897,  i  8080  ("all  church  record*,"  admi*- 
■ible  to  MOW  dataa  of  marriam,  etc.,  provided 
they  are,  "  ilrat,  moi«  than  thirty  yean  old ; 
leeond,  *ha1I  enme  from  the  pro]ier  cnatodv ; 
and  third,  ahall  be  examined  and  inspected  by 
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been  thoofdit  aulBcient,  yet  not  when  it 
iected  to  rbnt  the  nanal  ml*  ia  forty  yn 
1783,  OlarkaoD  *.  Woodhou**,  8  Dook.  16 
lateet  of  •onw  alleged  leaaee  received  waa 
1703  or  1708  ;  one  dat«l  1780  waa  excludf 
*  1740,  Dean  of  Ely  *.  Stewart,  3  Al 
(document  of  copyhold,  of  thirty  yran 
received);  1744,  Omychund  v.  Berker, 
21,  49,  Hardwicke,  L.  C. ;  1788,  Bnller, 
R.  V.  Farringdon,  3  T.  R.  466,  471  ("It 
e*tab'.iahed  rule,  which  hold*  in  the  ci 
every  deed,  that  if  it  be  above  thirty 
aUnding,  it  prove*  itielf") ;  1798,  R.  r.  li 
6  id.  SS9  (certiRctte  of  pauper  aettlrn 
1795,  Chelaea  WaUrworka  v.  Cowper,  1  £>] 
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thumb.    Nuithep  the  attMUna  witmiu  ni».i  i^  „_ii  i  .  ' 

(3)  The  period  of  thirty  yun  .Jgnifie.  of  coune  the  period  in  which  th. 
.p»c.«c  document  hM  been  in  .^nc    The  purportiS;  J^tl  ^  of  itiu 
A^'  l"\^!'y^J  "V  »>«^«  'oi8«Ki  the   written  .late  b.Vt   Ie^L«Uv 
hoTtw^i^*"'"^*'""'"  »»»'>— nttyny  year,  .go  ulCtj: 

(4)  The  period  is  to  be  nckoned  backwards  from  the  tims  «/  „A«      .1 


Tbl»ptriodhiMWn«oem»«dlB  timet  •»•« 

VI.  •*«»««••"?.  triCM  an  mmii  of  tha  mrllar 
27.  »  (•  (i«Ml  mon  than  forty  ;«•»  old.  ad. 
'*•  "T^S^f"^  "^  tliirty.nine  or  fortr 

niatwj  that  th«  wogld  In  MtitlM  with  a  ibortM' 
pnoil,  bat  tbeaa  niUon  an  aoomaloua :  18S4. 
hoykla  ..  Wright,  ifla.  An.  68J.  633  (dnS 

1.84.  Bnrka*.  Kyan,  1  Dall.  M  (t»M,t,  ,«» 
•r*^.>«  h*"  -M  of  jno^aariun  accomiiSylni 
«5'«?/flTi*'  "'♦•«»""••  BrandTfi 
tm\  M^^F  '"^.A  ''•"  •I'lM  to  a  will) ; 
1823,  MeOannb  *.  AlHton,  10  S.  4  R.  187  im 
(Duncn,  J  :  "Thirty  y««  Ji.." 'th.  «JS 
tune;  a  ihortar  |>erioil.  twanty-Br.,  pwham 
t»enty.on«,  th.  «.rio.l  of  limiUtlonrmUt  U 
•ulfiiwnt ;  but  of'thi.  I  gir.  no  opinio  "^ 

•  Thete  an  collected  put,  |  af  48. 
.K     ,^''*  •»'^'<ti«»  haT*  bran  coD«i.ln«l  nndar 
the  attMting.witnna  nil.,  oiifa,  I  1311. 

'  17«4,  Forbes  r.  WaU.  1  V.  BL  632  fa 
W  bwin«th.dat«1732;oyeet*dthat"ifth. 
fciiKth  of  the  data  wu  alone  tufficient  to  eaUb- 
li»li  It,  a  knan  haa  nothing  to  do  but  to  foige 


?87  7^^  7%'  l'^;*i'*'^r  ':  "^-"' •»  '" 
#•/,  fW,  7  B.  K  97  <d)«l  Iwariug  aWdarit  of 

the  aubacribing  w|i„,m  hefor,  a  juatic.  ■  aw 

*»rry,  78  HI.  109  (kind  of  avLlence  aiifficirnt 

?iSi  1m  I**'  «».  *»J»    .um^«ntly    |,ro»,J) 
1889,  Fairly  r.  Fairly.  38  Miaa.  J80,  aw  (thirty 
y«n  «UUnoar«,uir«li  unl,,,  thirty  ,«? 

8M  ("  1  tL^l?^.  """T  ••,  ^""•'' »  Mi"  8-  0- 
SBV  (    I  think  a  jury  ought  alway.  to  be  aatialied 

}."-xaf4,i.V" '""'•'-- '"^^ 

l«T*«  'Slli  **"  !;;  Bl.>k«tta,  r  Bear.  98,  101  j 
1878.  Gardner  *.  Oraiiiila,  67  Ga.  639,  Sii  ("A 
witnaaa  onva  incomprtent  may  become  compa- 
ta»»!«  doonnent  not  well  authenticated  niVy 
aTTj"',*!!  •'},»l>«ntlcated  ") ;  18»9,  Beuier  ». 
Stnckart,  181  111.  629.  64  N.  K.  1014i  1883. 
B««  ..  Serier,  68  Tei.  667,  689  '       ^ 

w.n  tM^.**'''*'"7.'-/~"''  »  Vea.  Jr.  S  (a 
w'll  thirty  yean  old,  tha  teautor  dead  twenty 

C*"  '*?,l  *''■  Y- '''»'"'  V.  C. :  "  1  do  not  .2 
how  a  will  can  be  diatinguiahed  from  a  deeil  " 
yrt  ...med  dprbtful  j  bS?  hen,  Zr  pr^Tof 
«"»  »"»<»^  JiMdwriting,  the  par«r  waa  ad- 
mftted),  1826,  Doa  ..  D^kin.  H'.  *  R  402 
(will  dated  mora  than  thirty  yean  ago,  the  tea- 

m«  I^''  '7?  «'»"  thirty  Van, TlmittedT; 
1828,  I^  ,.  Wolley,  8  B.  4  d!  22  (will) ;  1844. 

/f??*  •I")"?"  ••  .BUnahan.  8  John.   292,  298 


ManaBeld.  L.  C.  j',  "dinctwllh.'Cd  to'u  »rt  A  'IT. "!!. 'l"'^"''  '^  'J'^*'"'^  "  • 
proved ") ;  1814,  Yaatea,  J., in  Bhaller^  Bnnd  SI  l  •  iS?^™ai.'i^'"  po«eaaion  ;  ft.vage,  J.. 
«  Binn.  488,  444  (" Apiper cannot  be^-ST hi  ;M'';JTit'K*'"""^%  ^'""*'  «  »'""•  "6. 
«<«*,  it  la  dated  back'thVrty  or  forty  iSn.OT  JS'iZT''''"?!:!'  °-  f  <"'" '  hoMing  that 
becaua.  it  »rt.,  with  1^112^  i^iiSS'  rf    SaSi.^JU^",,^]:  "»"  «'»"'.  *=««. 
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genuine  docnment  of  such  a  tenor  m  the  one  in  question.*  A  toiger  ca 
usnally  not  secure  the  placing  of  the  docnment  in  such  a  custody ;  and  hen( 
the  naturalness  of  ito  custciy,  being  relevant  circumstantially  {ante,  §§  14 
157),  is  required  in  combination  with  the  document's  age : 

1850,  Eaitman,  J.,  in  OAton  r.  Poor,  81  N.  H.  440, 440:  "The  reMon  why  it  is  i 
qairad  that  an  ancient  document  ehall  be  produoed  from  the  proper  depoeitory  i«  thi 
thereby  credit  it  giTen  to  ito  gennineneis.  Were  it  not  for  ito  antiquity,  and  the  pr 
sumption  that  oonseqnently  ariaee  that  evidence  of  ito  ezecation  eannot  be  obtained, 
would  have  to  be  proved.  It  i*  not  that  any  one  particular  plaoe  of  deposit  can  iia' 
more  virtue  in  it  than  another,  or  make  true  that  which  ia  falte ;  but  the  fact  of  ito  comii 
from  the  natural  and  proper  plaee  unds  to  remove  presumptions  of  fraud  and  itreagUtei 
the  belief  in  ito  genuiueneat." 

The  important  feature  of  this  requirement  is  that  no  one  euttody  is  i 
be  esteemed  the  necessary  one.  All  that  is  requirod  is  that  it  be  a  natur 
one: 

1838,  Tindal,  C.  J.,  in  Meatk  v.  Wineketter,  3  Bing.  N.  C.  188, 200:  "It  is  not  nee 
iary  tuat  they  ihould  be  found  in  the  best  and  moit  proper  place  of  depoiit.  If  doc 
mento  oontinue  in  lucb  custody,  there  never  would  be  any  question  as  to  their  autheuticit 
But  it  is  when  documento  are  found  in  other  than  the  proper  place  of  deposit  that  the  i 
vestigation  commences  whether  it  was  reiaonable  and  natural  under  the  eireumatances 
the  particular  case  to  expect  that  they  should  have  been  in  the  place  where  they  are  act 
ally  found.  For  it  is  o'mous  that  whilst  there  can  be  only  one  place  of  deposit  strict 
and  abaolntely  proper,  there  may  be  various  and  many  that  are  reasonable  and  probab 
though  diifering  in  d^iee,  some  being  more  so,  some  less.  And  in  those  cases  the  prop 
sition  to  'js  determined  is  whether  the  actual  custody  ia  so  reasonably  and  probably 
be  accounted  for  that  it  impresses  the  mind  with  the  conviction  that  the  instrument  foui 
in  such  custody  must  be  genuine." 

1830,  Coleridg$,  J.,  in  Doe  v.  Pearee,  2  Moo.  &  Bob.  240 :  "  It  is  not  neoeasaiy  that  t 
custody  from  which  an  ancient  document  comes  should  be  strictly  according  to  the  lej: 
right;  it  is  enough  if  it  be  brought  from  a  place  of  deposit  where  in  the  ordinary  com 
of  things  such  a  document,  if  genuine,  might  reasonably  be  expected  to  be  found."  ' 

The  question  is  therefore  especially  one  to  be  left  to  the  determination  of  tl 
trial  Court  on  the  circumstances  of  the  particular  case.*  Various  phrasings 
definition  have  been  suggested  by  way  of  guidance;*  but  none  can  be  i 


*■  This  rmnirament  leems  to  have  been  orig. 
inslly  not  inmited  upoD :  1780,  BenKin  ••.  Olive, 
Bnnbury  380  (an  slleaed  deed  was  old  eDongh, 
but  "  Baron  Carter  olgeetad  that  the  plaintUT 
should  give  aome  aonount  how  he  came  by  it ; 
bat  the  Lord  Chief  Baron  laid  he  could  not  see 
the  use  of  that,  and  it  would  be  very  inconven- 
ient ;  ■  ■  •  the  reat  of  the  Barona  seemed  to  be 
of  opinion  with  the  Lord  Chief  Baron  "). 

'  Aearrd:  1848,  Croughton  *.  Blake,  13  H. 
a  W.  30S,  308  (Parke,  B. :  "  It  ia  not  neceMary 
to  ihow  thct  it  haa  oeme  from  the  moat  proper 
custody  ;  it  li  •nlBcient  if  it  eome  from  a  place 
where  it  might  reaaonably  be  expected  to  be 
found " ;  admitting  ancient  terriers) ;  184S, 
Denman,  U  C.  J.,  m  Doe  v.  Phillips,  8  Q.  B. 
168 ;  18t8,  Wightman,  J.,  in  Doe  v.  Keeling, 
11  id.  684,  889 ;  18(7,  Collier,  C.  J.,  iu  Doe  v. 
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Ealava,  11  Ala.  1088,  1040;  1860,  Eastman, . 
iu  Oibaon  v.  Poor,  SI  N.  H.  440,  448. 

*  1848,  Denman,  L.  C.  J.,  in  Doe  v.  Keelii 
11  Q.  a  884  ('•  The  [trial]  judge  ia  in  the  hH 
ation  of  a  Jury  ;  .  .  .  Courts  ov^t  tn  he  lilx-i 
in  this  respect.  .  .  .  [The  quention  ia]  wlietl 
the  leameo  judRS  was  here  so  far  wrung  that 
ought  to  let  aside  his  ruling  "). 

«  1838,  Doe  ».  Samplea,  8  Nev.  k  P.  254 
A.  A  E.  161,  164  (whether  "the  custody  • 
not  so  improper  or  iroprolwble  aa  to  re<|n 
proof  of  the  execution  of  the  deed  "  ;  "  prn| 
custody  ireana  ...  the  custody  of  any  \>ern 
so  connected  with  the  deed  as  thst  his  poawwii 
of  it  does  not  excite  sny  susnidoo  of  fraud  ' 
1881,  Harlan  v.  Howard,  7«  Ky.  878  ("ii 
dnced  by  those  wboes  custody  aflbrds  a  reaac 
able  presumption  of  their  gettuineasss  "). 
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garded  as  fixed.*    The  general  principle  i,  conceded  on  all  hands  and  ha. 

r«^ived  vaned  application  according  to  the  facts  of  each  case..       '  " 

S  ilW.  Vmoaiiloloiw  App««nuio«.     A  third  requirement  la  fh«f  fi,»  ^« 

the  general  nouon  is  conceded :  "«"»"  upon ,  out 

§  2141.  Po«.«lon  of  the  Lud  for  Oe.d.  and  WUI..   Whether  a  fo„rt  1,  « 
quirement  is  to  be  made  for  deeds  and  wills  of  hnd,  nally  th„t  the  mrtJ 
claiming  under  the  instrument  should  have  been  iy  hTmsdf  „r  hfs  pS"^ 
cessors)  in  occupatxon  of  the  land  since  the  time  of  tUdocuMpurpZt 

Z^Zs1:^:VtT'T'''''V^  the  longest  and  most  wides^p^cZ 
troversies  m  the  law  of  evidence.    The  case  in  favor  of  such  a  requirement 

to" uTSeS'oL*.  •"  *T:  "^°  ---^-tanding  of  the  precrd'euU ^ora 
totally  different  doctrme  about  possession  (post.  §  2142).     But,  in  the  course 

651,  858     1857,  Adams  v.  Dickson,  33  id.  m, 

sjMion  of  th«  purty  cbiraing  under  it") ;  lias 
Tolman  v.  Emerson,  4  Pick.  160.  168  (book  of 
record,  of  pronrietors  of  common  lands) ;  1896. 
Whitman  r.  SW,  166  Mass.  461,  44  N.  E.  888 
(old  plan) ;  1880,  Oihoon  v.  Poor,  81  N.  H.  440, 
fiL'wi.<J'u"  "■  'he  town-clerk's  lecoid.) 
1864,  WWtehonse  v.  Biekfonl,  29  id.  471,  480 

m^"'*;?  ZJ"  ""^f  "'  •  ""porotion's 
apnt,  admitted  as  part  of  its  records) ;  1892 

C  a  u'A  ^^i  i^PPj'Pte  »■  Lexington  k 
?J^-  ^\?°'  "^  ^-  ^-  2«5.  261,  6  sSp.  742 
It?,,'?  ,*L«a~l"lT-!^'?-»«™ :  ,«=.>l't2d?  held 


»  From  the  present  ^•.|  irement  for  ancient 
documents  diould  be  distinguished  the  nse  of 

S^i!iS[  '^"^  "  •'**""=•  °f  «"■"-• 

, .,',  %'«"<'••  '7?».  Jones  B.  Waller,  2  E.  *  Y. 
141  (collector  of  tithes) ;  1783,  Clarkson  v.  Wood- 

I  «^"  '?*<I»"«|>  temer);  Miller  ».  Foster, 

601  (list  of  »  monastery's  possessions);  1801, 
Earl  r.  Lewis,  4  Fjip.  1  (documents  poososed  b^ 
J  parish  rector);  1810.  Swinnerton  p.  Staffoij; 
8  Taunt.  81  (a  grant  of  common) ;  1816,  Bertii 
r.  Beaumont,  2  Pnce  303.  307  (receipt  fJr  tithe- 
paymeiiu);  1816,  Bnllen  v.  Michel,  4  Dow  297 
(cbartularies  of  abbey. land.) ;  1817,  Armstrong 
t.  Hewitt,  4  Pnce  216,  218  (Wear's  books  of 

HB  (book  of  tithe-paymenta) ;  1888,  Pullev  » 
Hilton.  12  id  625.  SSi.  630.  6S7  (se^uXtor^ 
Uthe-account) ;  1828.  Bowe  v.  Bre^,  8  B.  ft 

U":  M^  ^"T  416  "irfL'wn' Ux^tThV  r-  ■^'^,r"^  '"l-oflice.  of  1.; 

18S«,  Meath*  wincbLr  8  ffil^.  V  cf^'  '^^IT^^i^   ,  <. 

197.  208  (case  stated  by  «  firmer  fehop  for  Si  i,h  l„  t?i  ^il^"^  K'Wence.  100  ("any  Wem 

oi.ininnnf~>..»..i   »._ij  1-  '"Jf  ™nop  lor  «io  ish  In  tbe  deed,  by  rasura  or  interlinition,' 


pro»r);  1889.  Baeder  ».  Jenning;'40  FeJ.  199 
(deeds) ;  1896,  Templeton  v.  LuSett,  21  CC 
A.  885.  76  Fed.  254  (following  Applegate  ,'. 
Mtn-  Co.,  and  receiving  a  deed,  found  in  the 
Texas  general  land-office,  of  land  in  Texas  issued 


opinionof  counsel,  found  in  a  fiimily  musion) ; 

P  9iJi^  •;  ^'"?'f^  8  A.  *  E.  161,  8  »ev.  * 
r.  254  (rteeil  of  settlement) ;  1838.  Reea  »  W.l 

Pearce,  2  Moo.  A  Bob.  240  (will) ;  184<  Doe  v. 
F"''""-  8  Q-  B.  822  (counterpart  of  .  I«!,J 
round  in  the  lessors  possession)  s  1846  Hn.  « 
PWIIH,.,  8  id   158  (deSnS:?rnV.n*,'^te^an'i 

Hodggon,  9  Id  727  bond  to  indemnify  parish 
olBceni);  1848,  Doe  r.  Keeling.  11  id.  M4 
I'S^e);  C^Koda:  1836.  R.  «.  Wil^Sn,  Ber.  N.  Br. 
1  (old  plan  annexed  to  a  grant) ;  1878.  Walker 

^ndoffl™,  rejected  on  tbe fadts) ;  1872,  Thorns 
•on  .•.  Bennett.  22  U.  C  C.  P.  89«.  401 ;  "hSS 


makes  proof  necessary;  also,  "if  the  "deed 
imports  a  fraud ;  as  where  a  man  conveys  a 
reversion  to  one,  end  after  conveya  it  to  another, 
and  the  second  pnrchaser  proves  his  title,  there 
the  first  deed  must  be  proved  ") ;  1888,  Mayor  ». 
Craven.  8  Moo.  k  Rob.  140  (the  absence  of  a 
seal,  on  a  document  purporting  to  need  a  seal  — 

1896.  Wisdom  v.  Reeves,  110  Ala.  418.  18  So. 
18  (discretion  of  trial  Court) ;  1876,  Qanlner  ». 
PjSrS  ^1  *'••  63».  65*  ("Wr  on  ita  face") ; 
1881,  Harlan  v.  Howard,  79  Ky.  873  ("nn' 
blemished  by  any  olteretions") ;  1847.  Oreeo  ». 
Chelae.,  24  Pick.  71.  76  ("unaccomiMaed  ^ 
anyciRamstanoetofsaspioion"). 
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of  speculation,  genuine  argnmenta  of  policy  weie  found  for  requiring  peas 
aion  under  the  present  principle.  The  process  of  thought  has  thus  be 
somewhat  vacillating  and  elusive. 

(1)  In  England.the  original  foundation  for  requiring  possession  seems  r 
to  have  rested  on  any  element  of  execution  at  alL  The  age  and  custody  oi 
deed  sufficed  for  the  genuineness  of  execution ;  but  there  remained,  as  nee 
sary  elements  to  give  legal  effect,  either  seisin  of  the  land  or  (in  its  place)  i 
livery  of  the  deed ;  and,  unless  the  delivery  of  the  deed  could  be  shown, 
course  the  seisin  must  be  shown.^  This  was  intelligible ;  and  it  clearly  ( 
not  look  upon  possession  as  having  anything  to  do  with  genuineness.  In  t 
course  of  time,  however,  doubts  arose,  and  Chief  Baron  Gilbert's  reason! 
was  lost  sight  of.  Nevertheless,  the  doubts  seem  not  to  have  prevailed ;  a 
the  English  rulings,  though  tl.ey  served  to  introduce  the  controversy 
American  courts,  appear  to  have  repudiated  the  necessity  of  a  possession.^ 

(2)  In  the  United  Statu,  the  controversy  appears  in  the  rulings  of  aim 
all  the  older  States,  and  long  vacUlation  is  sometimes  found,  especially 
New  York.  The  greater  number  of  GourU  seem  to  have  settled,  with  1 
certainty,  upon  the  proposition  that  possession  is  not  necessary  as  an  i 
solute  requirement ;  but  that  either  this  or  some  other  circumstance  giv; 
an  equivalent  inference  of  genuineness  must  appear  as  additional  to  those 
age,  appearance,  and  custody.  There  are  further  minor  variations  in  some 
the  jurisdictions;*  but  the  general  result  is  represented  by  these  three  c 


^  1628,  Coke  npon  Littleton,  6,  h  ("In  the 
caw  of  a  charter  of  feoefment,  if  all  the  witneiM* 
to  the  deed  be  dead  (as  no  man  can  keep  his 
witneaees  alive,  and  time  weareth  out  all  men), 
then  violent  preaumptiim,  which  atand*  for  a 

Froofe,  is  continuall  and  qaiet  poaaeadon.  .  .  . 
n  ancient  charter*  of  feoffment,  there  was  never 
mention  made  of  the  delivery  of  the  deed,  or 
any  livery  of  seisin  indorsed,  for  certainly  the 
witnesses  named  in  the  deed  were  witneaaes  of 
both "  ;  it  appears  from  the  above  that  the 
"  violent  presumption  "  raised  by  poaaession  was 
of  the  livery) ;  172«,  Gilbert,  Evidence,  101, 102 
("If  a  deed  of  feoffment  be  proved,  and  the 
poaaession  has  gone  along  with  the  deed,  there 
the  livery  shall  be  presumed,  though  it  be  not 
proveil  (  ...  but  if  possession  hath  not  gone 
along  with  the  deed,  then  the  livery  must  Iw 
proved  npon  the  feoffment ;  .  .  .  [the  Court] 
cannot  conclude  there  was  a  lawful  conveyance, 
unless  the  jury  find  the  delivery  of  the  deed  "). 

»  1764,  Forbes  v.  Wall,  1  Eap.  278  (Mansfield. 
L.  C.  J.,  approved  an  objection  to  an  old  bond 
that  "possession  or  something  equivalent "  wss 
necessary ;  afterwards  he  said  that  "  if  proof  had 
been  made  that  the  bond  hail  bwn  found  among 
the  papers  of  the  deceased,"  he  would  have  re- 
ceived it;  here  hia  "  i -Miaession "  seems  to  be 
the  "proper  custody"  of  other  judges);  1796, 
Chelsea  Waterworks  r.  Cowper,  ib.  276  (ob- 
jection being  made  to  an  old  bond  produced,  it 
waa  said  that  an  to  deeds  of  land,  "there,  pos- 
session, having  gone  with  the  deed,  6onflmied 
it "  ;  but  Kenyon,  L.  C.  J.,  "  said  that  all  deeds 


above  thirty  ytira'  date  proved  themselv 
particularly  when,  as  here,  coming  from 
proper  cuatody) ;  1817,  Ranclitfe  v.  Park; 
«  Dow  149,  202  (Ehlon,  L.  C,  said  that  i 
court  of  Uw  "a  will  thirty  years  old,  if 
possession  has  gone  under  it,  and  somcti 
without  the  possessioo,  but  always  with 
poaaession,  if  the  signing  is  sufficiently  recon 
proves  itself;  but  if  the  signing  is  not  s 
ciently  recnnled,  it  would  be  a  question  v\w 
the  age  proves  it*  validity ;  and  then  posses 
under  the  will,  and  claiming  and  dealing  \ 
the  property  aa  if  it  had  paued  under  thi'  ^ 
would  he  cogent  evidence  to  provu  the  ( 
signing,  though  it  ahould  not  lie  leconlol 
1826,  Doe  «.  Taasingham,  2  C.  *  P.  440  (I 
counsel  agreed  that  acconling  to  KanrhH 
Parfcyns,  a  will  thirty  year*  old,  and  from 
proper  repoaitory,  and  accompanied  by  po! 
aion  under  it,  "proves  itself  ;  but  the  nt 
sity  of  the  latter  requirement  was  denied  hy 
aide,  and  Burrough,  J.,  approved  this  deiiiiil 
the  ground  that  "after  the  will  is  reml,  it 
be  seen  whether  the  possession  of  the  estate 
followed  the  will,  but  that  can  hsnlly  lie  kn 
till  it  is  read") ;  1845,  Lord  Oosford  v.  Rob 
Ir.  L.  B.  217,  219,  per  Pennefather,  C 
(posaoaion  necessary). 

*  For  example:  the  possession  need  nol 
vmtinwmt  during  the  whole  time  sini-e 
alleged  execution :  1871,  Matthews  v.  C.i 
berry,  48  Oa.  846,  361,  and  other  cases  ;  mn 
1808,  Jackson  «.  Blanshan,  8  John.  292,  : 
the  posswsion  of  a  fart  df  tht  kmd  suffices :  1 
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tinct  forms,  namely,  requiring  po88e«8ion  absolutely,  reamrina  it  alternative, 
and  not  requmng  it  at  alU  The  effect  of  a  rl^Zotlhe^Tolu 
«rve  «,met,me8  to  supplant  other  requirements  (;«4  2143)  °"^'* 


J»ck«m  ».  Darii,  5  Cow.  188, 187  ;  1888.  Jack- 


DMted.  if  kth       •    *       n«'"*fy  for  the  entira 


«"a«w«fc,  H«rUii  v.  How.rJ,  Ky.,  ud  other     IMS   R«,n[!;       d     ''J'-  "*-  "*  ('">«  dew) ; 

JSrS  H^Sf  M  '••««~'y  ;  1838,  Cook  r.  tot. 

O»««ion  -.umed  „eoe«.ry)  j  J8«2.  T%\„„. 

1848,  Bui^in  v.  Chen.ult,  8  id.  2.         ./ („' 
frT?'v,5°Iior'''«*^  1853.  Dickers,.      xili^t" 

Hnl-il    Vo  ??  P'Sff")*"');    1881,    Harlai  ». 


caaea ;  the  nqairament  appliw  to'detdi  onlv' 

not  to  wUU:  fcancan  ..  BiaVl,  «.d  oihSr  Cth 

Carolma  caaea.  "»»»« 

•  ^faJoma.-  1847,  Doe  v.  EaUva.  II  Ala 

l.ad.  the  deed  may  be  leaS,  if  iu  genuineneaa 
i»  aatiafactonly  establiahed  by  other  oiitsum- 
«tancea");  1852,  Carter  v.  Dot,  Si  id.  71  91 
(rwiainng  "eiyoyment  under  it,  or  other  eqnir- 
aleut  «xpl«natory  proof);  1888,  Bematefn  .. 
Humea,  >6  id.  241.  244  (ancient  deeda  leceired 
on  the  facta ;  no  principle  laid  down) ;  1884. 


IWO,  Whiter.  Farri.,  124  M.  461    2rS.    259  wh.T?'/"  m^u,  "'  <""»  "S"''^.  «t  leJt 

(not  mqairwl  on  the  facto)  ;^rfa,jL.i8n  itl  ""'  •7»'^'>Ie ;  aince  "until  thi  Court?, 

P«y  r.  OaDpa,  27  Ark.  180,  188   i^Tfnot  rll  m™?  ^J^"""**^, ""«'  the  tenor  of  the  inaVri' 

quired)  i  d!MU«fc»<;  1808."  MaUonr  ,.' A^piT  S  ^lu^^^  order  of  introducing  the  e™ 

wall.  2  Day  280,  287,  290,  298  (not  iwutSd?  ™^.^^  **  *"  ""^  ^  requiring  proof  of 

551,  668  ("..riy  po.««io'„  -.dTnjTy^Vt  -  or  y«S^7d  i^o.„«nL  1?  ^-  "^^  ■*^  (•J^Horty 

'  modern  poaaeaaion  and  uaer  "  an  '^dWimble  "  •  itolw^  «T«^.''^  poa«cMion,  admitted) ; 

but  if  they  eunot  be  had,  other  cireMMtoncei  U^a^Lil   ?i^'"'"P  "•  ^•"'  '  »•  *  J 

f;7,!!!!!rJll«'.A-'y.«-.BnAe.»id^"4T  uVX^^Jn"!??"  l?4"SVA/i2J: 


^u7^  '^•^?"i'''  required) ;  1869,  Bell  v. 
McCawley,  29  id.  846,  880  (poaacaaioB  aaanmed 
nwewaiT);  I860,  Doe  ».  EoTllid.  698.  699 
(Msumed  notneeewary) ;  1883.  Webbr.  WUcher, 
5»  Id.  666,  668  (aame);  Code  1880.  I  2868. 
Code  1896.  (  8410  (admiaaibl^  "iflKie»ion 
has  been  conautent  therewith  ■•);  1871,^liaftewa 
p.  Castlebeny,  43  O^  848,  860  (under  the  Code, 
poraesaion    need    not    he   continuoua) :    1871 
Payne  a.  Ormond.  44  id.  614,  626  (payment  of 
t««,  and  other  cireumaUocea,  held  aufflcient 
?«a  ^  '*  **'  '-r^J*'  ^!""""  '•  Tyson.  49  id.  166. 
188  (raOcea  if  there  haa  bmn  no  inconaiatent 
™™'«.  P?«»»on)  J  1876,  Gardner  v.  Gianuiaa, 
67  1(1.  539,  656  (neceaaary  («rhapa  "if  the  boc3 
Hpp«irance,  the  date,  and  the  ^ciistody  of  the 
p»^r  were  "Jl";  but  here  other  circumatance. 
.ufficed) ;  1876,  Thuraby  v.  Mvera,  ib.  155,  157 
(sinnlar) ;  1879,  Weitman  t..  Thiot,  64  id!  11 
17  (poaaeaaion  apparently  not  neceaaary) ;  1888.' 
PnilKen  K.  Green,  80  id.  737,  739,  7  S.  E.  97 
deed  bearinit  affidavit  of  a  witnea^   receive.!, 
thouKh   without   poweaaion,   the   land    having 
been  wild  ;    1803,   Kin«  v.  Sears    91  i.l    fi77 
586, 18  S.  k  830  (.'le^l  of  185^^^  ^in^' 
Jrii;'^'i- '.**>•  WiIIUm«,n  V.  MoaleTm  id 

iSfL?"""l  '•  ^"'''"'  20  111-  "  (poa«»,ion 
probably  not  neeeaaaiy ;  drcumaUncea  here  not 
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Pi..lr  i«n  lii  V,  """""  "■  tineraon,  4 
oi  r  ^A.  '■*?•  **'"*''  """e) ;  1847,  Green  t 
Chelae,,  24  id.  71,  76  («„«)  1900,  Ci.Ming- 
ham  «.  Davi^  176  M«».  213,  68  N  E.  2  (Sot 
5rr"'^ij,'^':S*"«~--  185S,  Nixon  V.  Poi^^r 
ft^^u^'J'^  'P"^    'o"'  «"••  other  thi^ 

XL}^',^  (poaaeaaion  not  neceaaary.  if  the 
deediaahown  to  have  exuteil  for  thirty  yearal 
a  peculur  doctrine,  apparently  baaed  on  k  mia- 
unde«t.n.li„g  of  the'^Vreced^„U)7  Mi^ri: 
IBJA  Onapen  e.  Hannavan,  60  Mo.  416    418 

^nf^'/"""*"''  "  """t  "•«  otherwiM  ac- 
Munted  for    or  proper  custody  ahown) ;  1872, 

for  thirty  yeara,  and  payment  of  taxes,  here 
held  aufficient);  1872  JF^eeler  r.  8t«nd?ey,  " 
508  (similar  ;  1874,  Shaw  ».  Pershinir  67  id 
416,  421  (cuatody  of'deed  and  pi^Sf  Jxe,' 
auftcient,  no  one  being  in  posseasion  of  the 
land) ;  1885,  Long  v.  McDow,  87  id.  197  201 
(|)08se«.ion  not  necessary,  if  evidence  of  'it  ia 
unavailable) ;  Jfew  Hampthin :  1828,  Waldron 

'•  '^r'fiA'^"-  «"•  8^7  (poaaea/ion  nee" 
sary);  1843,  Homer  v.  Alley,'  14  id.  85,  98 
(same):  Aew  Jjrxy :  1858,  Oslwme  v.  xinis, 
26  N.  J.  L.  633,  663  (nosaeasion  "or  other 
collateral  proof,  required);  New  rnrk:  1803 
Jackaon  v.  Uroway,  3  John.  Caa.  283,  286  (ad- 
miaaible     where  no  poaMoion  haa  accompanied 
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The  polieu  of  thus  requiring  poeseseion  as  a  fourth  dreumstance  (additiona 
to  age,  appearance,  and  cuatody).  and  the  probative  importonce  of  that  ciroum 


It,  if  inch  (000001  ht  glTfio  of  tho  d««d  u  nwjr 
be  r«MOD»Wy  oxpeotod  oodor  »ll  the  circom- 
.uoo«*  of  tbJ  OM.  Md  wiU  lOrori  Aa  pn-omu- 
tioD  th»t  it  l»  Rtoolo*    ;  Koot,  J.,  dm.) ;  l»p«, 

jricion  V.  BSdt. » o»L "».  V*  ysrnik' 

Mo  ».  BUn.h«n,  8  Toho.  8M,  aW  (po«««lon 


iietfeuary  ;  Keot.  C.  J. :  "  It  to  the  Moompeny. 
ing  posMuioD  ftlooa  which  etUWiehee  the  pre- 
emnption  of  aotheotldty  in  jn  uicieDt  deed    ; 
SiMgH.  J.,  diueoted  m  to  the  «<»•<«, f^ 
«oo  only):   18H.,Doe  ••   Plj*'!-.  »  ^%J'» 
(nawewioo  Miumed  oteeMiry)  j  1810,  v<»  '• 
Benry,   10  id.    475,   477   (r^'nB^**"  'f 
pror.ri) ;  1826,  J«!k»n  i..  Vtrit,  6  Cow.  18*, 
l27  (po««»ion   oec««ry) ;   18J5,  J«ck»on  ». 
La.iaere,  lb.  221.  226  (wma  ;  »pphed  to  a  will ; 
yet  "  where  no  poeeeation  appesn,  other  circom. 
iUnces»re«dmitt«lto«c<5ountforit    ;J«ck»on 
r.  Laroway  approred) ;  1827,  Jat*wn  ».  Umh. 
7  id.  431,  tmbU  (poeeeeelon  i*qoire<l);  1830, 
Jack«,o  .:  OhriatmaVTweod.  ^8.  282  j»«W. 
(.ame) ;  1831,  Hewlett  ».  Cock,  7  id.  871  (going 
Wk  to  Ijwoway'i  cue  ;   »'     !r  po-f-lo*  »F 
other  circnm«*^aD«>»,  i.  i.  i    •. '•    ???*~y.""* 
fair  appearance,  mint  be  aho    . ;     (882,  Jackaon 
e.  ChSmberlain,  8  iA  820,  «»•  •  -r*^  (""^i 
1831,  Fetherly  v.  Waggoner,  11  ri.  6»»,  802 
(coatodT  and  regoUr  appearance  "««>«'»;''•"' 
of  a  will);  1840,  Nor&rop  ».  Wrigh^  24  id. 
221,  228  (a  will  from  the  proper  regiatry  re- 
ceived ;  poeaassion  not  neoeaaaiy) ;  on  app.  a.  c 
7  Hill  478,  485  (poaaeaaion  apparently  held  nws- 
e«ary  ;  the  rame  will  heUf  "ot  receiyab  e) ; 
1847;  WillaoH  r.  Betta,  4  Den.  201,  SlST'It 
Dow  aeems  to  be  aettled  that  other  facto  beaidea 
posaeaaion  may  be  anfficient  to  raiae  the  i>re- 
Sumption  that  the  deed  U  pnnine"  ;  »PP«>7"f 
Jackaon  v.  Loqaere);  1868,  Clark  »■  Owena,  18 
N   Y.  484,  488  (either  poaaeaaion  or     other  cir- 
cumstannea"  aaffice ;  here  a  deed)  j  1859,  Hnnt 
,.  Johnaon,  19  id.  27»,  288  (ancient  »aW-»o*». 
produced  from  the  town  "eori»,nimrtd)ji»9*, 
fendere  ».  Sternbergh,  40  i.l.  (Ke«a)  364,  268 
(posMsaion  not  neoeaaary,  if  "anch  ao  aiscount 
of  it  La  given  aa  may  nnder  the  dronmatoocaa 
be  reaaonably  expected  and  will  aiTord  the  m- 
sumptioT  that  it  ia  gennine    ;  J""  ""  °' » 
will) ;  186»,  Etidera  v.  Stembergh,  2  Abb.  App. 
Cm    31  ("poaaeaaion  or  other  cireumatancea 
auffloe;  "it  waa  never  abaolotelv  indianeoaaWe 
thit  poaaeaaion  .  .   •  aliould  ba  ahown   ) ;  1890, 
8mi«erTMerritt,  120  N.  Y.  109,  114.  24  N.E. 
SSa  (town  recorda  of  1792,   granting  land,  ad- 
mitted aa  genuine,  the  custody  being  proper  and 
no  aiwpicion  of  non-gennineneaa  being  raiaed  j 
none  of  the  preceding  caaea  are  cited ;  P*™!" 
decided  on  the  prindple  of  I  21 68,  poit)  i  /*•»• 
»./.;» laia;  1811,  Garwood  v.  Dennia,  4  Binn.814, 
326  ("  poaaeaaion  ia  a  clrcnmatance  of  great  im- 
portance"); 1814,  Shaller  r.  Brend,  6  id.  486, 
i39.    444   (Tilghman,   C.   J.:    "Althou,*  the 
antinuity  of  the  writing  affonla  aome  evidence 
in  ita  favor,  yet  the  main  ingredient  to  poaaea- 
aion.   Both,  however,  are  neoaMaiy    ;  here,  ot 


a  will) ;  182S,  licOaonto  >.  Alltoon,  10  8.  ft  H 
197,  199  (Dnncan,  J. :  "  It  to  the  aocompanyin 
noaaaaaion  which  aaUbltohea  the  aat>it<iticit 
U  an  anctont  deed") ;  1829,  AmoM  ».  Ooir, 
Bawle  228,  226  (eame) ;  St.  1841,  Pub.  L.  lfl( 
I  2,  P  ft  !<•  Dik.  Daeda  92  (eertaia  old  unr 
eoided  deoda,  to  be  provable  if  "the  aotnal  po 
ioaiion  vf  the  land  haa  aoeompanied  the  aai 
de«l") ;  1846,  WillUma  v.  Hillegaa.  6  Pa.  8 
492,  494  ("In  PennavlvanU  the  leaning  of  tl 
determinationa  to  in  favor  of  the  mora  rigid  ni 
[requiring  poaaeaaion]  .  .  . ;  atUl  I  thfck  tl 
iiraoua  point  haa  never  bMO  expreaaly  deciil. 
with  oa  io  a  caae  neceaaarily  calling  for  it  ■  ;  1« 
nndeeided,  bat  payment  of  toxaa  upon  wild  Ui 
held  equivalent  to  poaaeaaion) ;  1867,  Bowaer 
Orevener,  66  id.  132,  142  (it  "in  aome  circiu 
atoneea  provea  itaelf  j  certoiply  '«  3«*  "  J'"^ 
there  to  poaaeaaion  ondar  it") ;  1870,  Walker 
Walker,  67  id.  185,  198  ("  Where  proof  of  p< 
•eaaion  cannot  be  had,  the  deed  may  be  read 
evidence  if  ita  genuinenraa  to  aattofacton 
aatabUahed  by  otter  cireumatancea";  here  t 


living  on  the  tond  with  the  owner  aa  mana» 

for  Mm,  the  parttol  evidence  of  aignaturea,  et 

waa  held   aufflctont);   South  Carolutu:   1/i 

Thoropaon  v.  Bullock,  1  B*y  »«*  T  "VSJ^T' 

able  proof  of  poiaeadon    reoulred) ;  1819,  M 

dleton  ».  Maaa,  1  N.  ft  McC.  66  (poaaeasi 

neceaaary  :  bat  intimating  that  the  rule  appi 

to  deeda  only);  1820,  Duncan  e.  Beard,  2 

400, 406  (poaaeaaion  neoeaaary ;  but,  ajmWe,  h 

applicable  to  deeda  only,  and  doubted  as 

wilu  J  where  not  applicable,  it  ia  enough  ' 

they  be  fon-d  in  the  place  in  which  they  ahoi 

be  denoaited  in  pureuanoa  of  their  object 

1827,  Sima  r.  DeOreffenreid,  4  McC  263  (i 

aeaaim  rennired,  for  a  deed) ;  1888,  Robmaoi 

Craig,  1  HiU  889  ("  If  there  an  other  circt 

atancea  which  exempt  it  from  anapioion,  . 

with  no  insonaistent  poaaeaaion  in  the  me 

time,  .  .  .  alight  evidence  of  poaaesdon,  e 

of  recent  dat^  might  be  aufflctont   ) ;  18 

Wagner  «.  Alton,  Rioe  100, 106,  amWa  (p«8 

aion  neceaaary,  but  not  for  the  whole  of 

time) ;  1840,  Edmonaton  ».  Hnghea,  Cheves 

88  (poaaeaaion  "or  other  cireunwtenoea  ace 

panying  them  and  ahowing  their  authenticii 

required;   her^    recording,  and    the   »ilr 

himdwriting  thna  aofficed);  1842,  Eubank 

Harria,  1  Speer  188,   191,  a»m«a  (poaaes 

neoeaaary) ;  1844,  Swygert  ».  Taylor,  1  Ricli 

64,   66  (poaaeaaion   "not  indiapenaably  ne 

eary";   proper   onatody  in   a   regtotiy  »■ 

aaffice  ;  the  opinion  to  oaeleaa,  however,  be. 

it  treato  theae  facta  aa  aimply  evidence  to  .i 

the  documeofa  age,  —a  fallacy  pointed  on 

WardUw,  J.,  dtoa.);  1858,  Brown  ..Woo 

Rich.  Eq.  156,  164  (old  deed  received,  th< 

not  from  natnral  cuatody  and  not  aocompa 

by  poaaeaaion  ;  but  one  of  the  witneaaea  bwo 

It  beiibre  the  Recorder,  and  the  handa  of  a  1 

provedl ;  1880,  Thompeon  ».  Brennon,  14  . 

642,  660  (poaaeaaion  apparently  held  nnn 

aary,  dtias  bur  of  the  above  eataa) ;  Ja 
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'^'a^.T^  ^  ^^^^  \''  '"«'*  *»"'»'^<«  =  «  'W«  document  can  be  shown 

t^Z^  L"  r*"""  '"L*'^'"^  y""'  ""1  '»»«"'°"  prTm^wrto  have 
been  known  to  the  parUes  benefiting  by  iu  provuiona,  why  have  thev  „I? 
«ted  upon  it.  provision,  during  aU  thia  time,  either  bTtTkL  p^«s,L  „ 
the  land  granted  or  at  least  by  brindna  suit  to  di«ni«««  »?  P«»«»«on  of 
any  J    The  argument  from  the^implifdrsl'^.  S^tio^haTChe 

1811,  Tilgkman,  C.  J.,  in  Garwood  r.  Dennu,  4  Binn.  814.  827  •  « If  th.  A^  \,.a  . 
b«!n  executed,  it  b  to  be  pretnmed  that  the  Lr«,n,,^tiiVJV  \^  .  .  "^^  '"^  ""^ 
.ufhnHi  the  po««ion  to  «nuialt  of  the„'^rt\^2  «t^t  "^^^  °°'  ^' 
with  the  deed,  the  pretumpUon  is  aninit  it?  \J^it2T^-  ^  '"'\  «.'*"''  """^ 
to  MCODBt  for  the  want  of  posseseionT  ^^  ^  "  '""''"•'  '*  "  •*"»<"«" 

1819,  JM'Mon,  J.,  in  Uiddltton  t.  ^oti,  1  W.  4  MaT  M  •  «  ti.«      1 
have  (wen  in  opposition  to  it  .         i.  be«l«  „I  At  u  ]^^  ^^'^  "**""  '''''*  ^ 

thi.  be  a  good  .^n,  k  op^«t;.'wii  a^Xid  t!^"**.^  •""*  .*°  '^  P'"»'«'»-  ^ow.  if 
for  it  i.  «rt.i„ly  mors  dS.  to  «v  Zx^iTu^^^T^'**  ^^  "'  *•»"  l-^'"""  = 
p~ve  it.e.peciJJywhen  "  ii.?<l!l  1  ;lrt;^^^^uS  ^ 

notice  of  ite  antiqnity  or  the  neoeseitv  of  doiw  U  M^  .„  u  ,  ?.     ^^  ^  *'"'•'"' 

•ume  due  execution]  i.  due  to  mTwL^  Kl  "  "  '  ?  "''  i""*"'!?""'*  •»  to  pre- 
.e..tu,7to.«,ert  hU  claiTby  one  si^  «t  of  fwuiX"*  ^'^(1^  '"■•  •"°™'  » 

But  there  ia  a  weakness  in  this  argument  In  the  first  place,  it  is  in  its 
nature  an  a,«nment  m  rebuttal ;  it  ought  to  come  from  the%,SneVt  o"the 
deed.   An  inference  is  sought  to  be  drawn  from  non-possession  by  the  cLim! 

(-T.'nSii^n'iSi^'Sj.s.^sAr  s;„"t^,''rtg^« -"^  ^^^^.^  *-•  r- 

.touc«.D.«y«.ffic«);  1878,  0«n;r,.  Cotton.  49  wSaS  7sM  Vv.?  i.'"lf"''«  ^}   ~"''*  ^ 

■»;  101,  118  (not  decided);   1878,  JohWn  .  fnna/,;n^i. «"'""*"■  »•  C">J«'.  2»  i«l. 

mmon^  SO  id.  621,  684.  M,»bU  (poJ«^oD  ari'niili'.CtJ.  L?", 'PP""^  '  •"■*  '""'  '» 

not  necMsarr) :  1879  Hollk  ■>  IJnMhiill   kSmuT  »""»»"  <»»•  the  fact  of  a  preceding  contract  to 

State-  1819,  Barr  ».  Oratx,  S  Wheat  318.  2S1 
(poawwion  not  required)  j  1830,  Watson  r.  Conl- 
■Ml,  1  HcLmo  ISO,  184  (luertioD  of  i  claini. 
without  poneaaion,  here  held  sufficient) ;  1831. 
CUrke  ».  Cottrtnev,  6  Pet.  819,  344  (possescion 

tonac.  C.  If.  Co.,  117  U.  d.^.  288,  6  SuS, 
742  (ulmissibU  "if  either  possession  under  it  Vs 
•Sown,  or  wnie  other  corrobontiTe  eviilence  of 
it>  authenticity,  freeing  it  from  all  just  grounds 
of  «usp,cion"j  deed-record  in  the  proper  office 
with  other  drcumsUncM,  held  sufficient) ;  1902 
Hod^e  ..  Paling,  64  C.  C.  A.  570,  117  Fed.  898 
(pMiwiwion  not  indi«iwn«ble) ;  VtrmmU:  1860. 
Wil'iams  V.  Bass,  22  Vt.  368,  355  ("At  the 
jmwnt  time  the  balance  of  anthority  seems 
to  he  the  other  way  [sgainat  requiring  posses- 
lion],  and  that  the  presumption  may  be  raised 
wiieu  snffldantly  oorrobontad  by  other  droum 


aw 


SUnton,  2  Muiif.  129,  136,  umhlt   (possession 
necessary);  1824,  Ben  ..  Peete,  2  Rsnd^STMS 

G^it'nrnS''  1848,  Shsnks  r.  L,nc«.t.r.*S 

^^Mrii  •  \W'^n't""'^  •  ^^^'  Carathera 
r  Kldnd«,  12  id.  670.  686  (possession  notewen- 
tial ;  other  evidences  .  .  .  equally  csi«ble  of 
producing  the  same  degree  of  belief,"  aiiffirient  • 
careful  exsmmation  of  authorities  and  final  Set- 
tlement) ;  1881,  Nowlin  V.  Burwell,  75  Va.  551 
(powession  not  indispensable  ;  preceding 
case  followed  ;  seTenl  other  circumstsnces  heri 
held  safficient  on  the  facts) ;  the  following  stat- 
2H.',,  ,  °  P«rhaps  be  clissed  here:  Code  1887, 
f  3877  (certain  iiapera  required  to  be  filed  in 
certain  public  offices  before  April  10,  1866 ;  on 
probable  destruction  showu,  actual  exercise  of 
nght  or  franchise  to  be  prima  /ode  evidence  of 
filing  of  papen). 
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•nt ;  and  it  wonld  therefore  ieem  to  be  more  properly  a  pwt  of  the  opi 
nent's  case  to  show  that  non-possession  as  the  foundation  for  his  inferem 
This  is  especially  true  where  (as  often  happens)  no  evidence  one  way  or  t 
other  as  to  the  possession  is  available ;  for  then  the  burden  of  not  being  al 
to  prove  would  fall  justly  on  the  opponent  In  the  next  place,  the  inferen 
is  not  always  a  legitinute  one ;  the'deed  or  will  may  have  been  in  existeu 
but  its  contents  unknown  to  the  beneficiaries  under  it;  or  circumstances  m 
have  prevented  their  acting  upon  it;  or  some  other  explanation  may 
avaikble.  Instead  of  making  possession,  therefore,  an  invariable  requi 
ment,  it  would  seem  better  to  lay  down  no  fixed  rule,  but  to  let  the  circu 
stances  of  each  case  indicate  whether  there  is  any  additional  corroboration 
genuineness : 

1863,  Dama,  J^  in  Camlktn  r.  EldrUgt,  12  Grstt  870,  88(7 :"  A  presumption  may 
the  reeult  o(  s  lingle  einametsiioe  or  of  msny  eireumttanoee.  Why  wy  that  in  the  c 
of  sn  ueieDt  deed  then  mwt  be  •  depsrture  from  the  genersl  rale  in  respect  to  presui 
tions,  and  that  ito  authenticity  may  be  presumed  from  the  lingle  aircumitanoe  of  posi 
•ion,  but  may  not  be  preiumed  from  other  ciroumatances  the  exiatence  of  which 
equally  incontietent  with  any  other  hypotheeie  than  that  of  the  genoinenesi  of 
initrument?  The  direct  eridenees,  tbf  poeitive  proofs  by  which  the  ezeontioD  of 
deed  it  eetabliihed,  Mng  no  longer  attainable,  and  the  rule  which  requires  their  pnxi 
tion  being  dispensed  with.  It  seemi  to  me  wholly  at  war  wi^h  the  spirit  of  the  law,  wh 
under  inch  exigeney  allows  a  resort  to  cirenmstantiid  or  presumptive  evidence,  to  ti 
that  a  correeponding  poMeeeion  shall  be  the  only  STidsuoe  from  which  the  antiienti< 
of  the  deed  may  be  presumed." 


This  result,  accepted  by  the  greater  number  of  Courts,  seems  to  avoid  ri 
technicality,  while  amply  protecting  against  fraud. 

§  2142.  asae:  Doetrine  of  Infened  Possssston  wider  LsaMS,  dtstingaisi 
It  so  happens  that  there  is  a  doctrine  of  Belevaacy  by  which  an  inferei 
precisely  the  reverse  of  the  present  one  may  under  certain  circumstances 
drawn.  Instead  of  inferring,  as  here,  the  execution  of  a  document  from 
possession  of  the  land,  the  fouution  of  land  may  -t  inferred  from  the  txi 
titm  of  the  document  (ant»,  §  157).  Naturally  enough,  Uie  precedento  un 
the  latter  principle  (which  are  almost  exclusively  English  ones)  have  so: 
times  been  misused  by  our  own  Oourto  in  dealing  with  the  present  princi 
The  superficial  features  and  the  terms  of  discussion  have  much  in  comirn 
but  the  principles  are  wholly  unconnected,  and  it  is  necessary  to  note  h 
the  practical  distinctiona 

(a)  When  Doe  claims  title  by  prescription  against  J.  S.,  Doe  may  rest 
long  fOMBtuion  under  claim  of  title,  and,  for  showing  this,  may  prove  act 
occupation  under  claim  by  ancestors  or  other  predecessors.  In  so  doinp 
may  produce  a  lease  or  a  license  to  the  land  in  question  by  the  ances 
The  question  then  arises  whether  the  mere  act  of  execution  of  the  lease  .' 
fices,  with  nothing  more,  to  evidence  that  occupation.  Such  an  act  is  clef 
a  claim  of  title,  but  that  is  not  enough  in  the  substantive  law ;  there  musi 
accompanying  possession.    Now,  may  not  possession  be  mferred  from  the 
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Lf^n^  S^J'Lrr^""  «nder  claim,  the  poMe«aC  being  .uppU^\" 

ferent    Suppose,  as  before.  Doe  to  be  clainung  by  prescriDtbn  aoTiL  1  T 

irji.         ?^  ^  J  *'  "**'*°"  '•»«  «!"•»"<»»  "riw"  whether  the  dociT. 
ment  is  genuine.    J.  a  prove,  its  age.  custody,  -ind  fair  appearance    musrhe 
also  prove  possession  by  his  ancestor  under  I  /a  erant  ?    TwT  \Z 
tion  just  examined  («i§  2141).  -»8~«»t?    That  is  the  ques- 

It  is  obvious  that  the  two  principles  are  so  distinct  that  they  cannot  come 

follow. .  a)  In  (a),  the  genuineness  of  execution  of  the  document  is  assumed 
somehow  to  be  settled  in  (6).  that  is  the  question  at  iuueT^  MaHSJ 
document  is  supposed  to  be  made  6y  the  oiren,r's  predecessorM^dni'out 
a  temporary  part  of  his  estate ;  in  (6)  it  is  suppowd  to  have  beenCie  to  the 
predecessor,  by  which  he  receive,  an  estate;  (sTin  (a),  the  document  pur! 
ports  to  be  a  &«*  or  license,  in  {b),  a  deed  or  wiU ;  (4  in  (a),  the  pScessor 
does  i'ot  da.m  tia,    ^^  ^  ^^  ^^^         '^^)     ^pl^^^rs 

Which  ,t  IS  objected  ought  to  be  proved  is  the  leseor'e  possession,  by  himself 
It^S^™*^'."*  ^*^  '*  "  *\*  ^'"^'  P"'"'^''""''-  It  iTappanjnt,  therefore 
Zl^-        ;iJ^'~^  interehangeably.    It  may  also  be  added,  nronly 

more  fha^^e iTf  T  ""'"'^'t  '^P*  "P-~*«  ^  Enghind.but  furthe:^ 
7Z^-  ^f  "'^"^g?  '«»'»«  («)  «•;«•«  "Bume  in  effect  the  negative 
of  Ae  po«K«ion^oc tone  under  (6) ;  sine    if  the  ancient  leases  were  aUowed 

Court  could  not  have  required  proof  of  possession  as  a  preliminary  (addi- 
tional to  ^  and  custody)  to  presume  them  genuine ;  for  if  it  had.  the  very 
question  decided  by  the  Court  could  never  have  arisen  ^ 

Ja^^-°^  fTt**  "•'^  •^  ~*  *^P^-    The  «»«  of  a  copy  of  an 

th!r.      ?^      •"  *TT!f '  *''"  "8°ifi«»°«».  'moreover,  of  the  circumstance 
at  an  old  ongmal  deed  offered  has  been  recorded  is  connected  with  th^ 

sidered  together.  It  may  be  assumed  at  the  outset,  that  the  general  prin- 
ciple («„to.  §  1192)  requiring  the  original  to  be  proc^uced  or  e£  ,^„^nted 
for  as  lost  or  the  like,  bu  been  «itisfied;  beca  J.  if  it  is  not.  a  c^ Tof 
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oouns  iaftdmiaaible  on  groands  iirwpeotive  of  tha  pnaent  qaettion.'  It  i 
further  be  kept  in  mind  that,  bj  etatute  or  otherwiie,  the  ofBoial  record 
a  copy  therefrom)  of  a  lawfully  recorded  deed,  the  original  having  been 
counted  for  or  dispenaed  with  (ante,  §§  1224-1226),  ia  receivable  to  pr 
the  execution  and  contenU  of  the  original  {anU,  §{  1648-1649),  but  that  t 
rule  does  not  enable  na  to  nae  an  unauthoriaed  record.  Thna,  when  the  ] 
ord  is  unauthorised,  some  other  mode  of  proving  the  deed  must  be  (wsoi 
to ;  and  the  question  will  arise  how  far  the  present  ancient-document  i 
can  serve  the  purpose.  With  these  principles  in  mind,  the  various  sitnati 
may  be  distinguished  into  four:  (1)  an  alleged  ancient  original  lost; 
contents  testified  to  orally,  or  copy  proved,  by  a  competent  witness  on 
staud;  (2)  an  alleged  ancient  original  lost;  an  alleged  ancient  non-offi( 
copy  offered ;  (3)  an  alleged  ancient  original  lost ;  an  alleged  official  recc 
copy  offered,  though  not  made  in  pursuance  of  law;  (4)  an  ancient  a 
inal  produced ;  the  official  record,  not  made  in  pursuance  of  law,  offeree 
corroboration. 

(1)  Where  the  alleged  ancient  original  is  lo$t,  and  proof  of  its  conte 
(including  the  purporting  signatures)  is  offered  to  be  made  by  one  who,  h 
ing  seen  it  before  its  loss,  recollect^  its  contents  or  took  a  copy,  the  difficii 
in  assuming  genuineness  is  that  the  third  element,  of  unsuspicious  appesra 
(ante,  §  2140),  can  never  be  furnished,  since  the  original  is  lacking ;  perh 
also  the  second,  that  of  natural  custody  (ante,  §  2139),  will  usually  also 
lacking.  It  may  be  said  to  be  doubtful,  therefore,  whether  a  Court  wo 
consider  the  rule  as  satisfied.*  Nevertheless,  this  of  course  is  not  because 
the  general  rule  (ante,  §  1192)  requiring  an  onginars  production  (for  t 
rule  excuses  production  of  a  lost  original),  but  only  because  an  import 
circumstance  (namely,  unsuspicious  apj.  ranee)  evidencing  genuineness  c 
not  be  furnished.  The  lack  of  it  might  perhaps  be  dispensed  with,  by  i 
son  of  necessity ;  but  at  any  rate,  if  in  place  of  this  circumstance  some  ot 
confirming  circumstance  can  be  furnished,  it  would  seem  that  the  absence 
the  original  need  be  no  fatal  defect  Such  a  circumstance  seems  to  be  { 
sented  in  the  following  two  situations. 

(2)  Where  the  alleged  ancient  original  is  lort,  and  an  ancient  purport 
copy  is  ofiiered,  made  by  a  private  hand,  and  the  purporting  maker  being  i 


^  1882,  DotKD  V.  KoH.,  68  Tex.  153,  164 
(ezelnding  a  land^offlee  oopjr  of  an  old  gtant 
than  belongiDK).  IHrtinfidMi  tha  odd  rala  of 
tha  following  caw,  which  u  apparantly  daaigned 
marely  to  exempt  from  aeconnnng  for  the  ori|^ 
inal  under  the  peculiar  Kew  Ensund  rule  la*it, 
11824):  18»7,  New  York,  S-li.  4  H.  R.  R. 
Co.  V.  Benedict,  KB  Htaa.  362,  47  N.  E.  1037 
("an  ofBce  copy  of  an  ancient  PawfuUy]  re- 
oorHed  Jc  '  "  is  adminible). 

*  1841  Doe  V.  Btilea,  1  Kerr  N.  Br.  888, 
844  (doub.ed  whether  the  praanmption  applies 
nnleM  the  docnment  itaelf  ia  prodneed) ;  1868, 
Bryan  v  Walton,  14  Oa.  186,  188,  196  (loet 
will  dated  1813,  offered  by  teatimony  to  con- 
tenU;  an  oljeotion  that  "it  mu*t  itaelf  be 
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pteaent  to  eatabliah  its  prasnmed  proper  ex 
tion  and  probate,"  snstained  on  the  anthorit 
Jones  V.  Jlorgan,  vtfra,  n.  4,  and  also  hrn 
the  copy  ought  to  be  established  by  a  speuinl 
eeeding  to  establiah  lost  doenments). 

Of  coorse  where  the  witness  to  contents  is 
competent  to  vtrif)/  tht  ltd  ngmitura  and  doei 
this  ftamishes  ample  proof  of  the  ordinary 
to  exscntion,  and  the  copy  can  be  used  ii 
pendent  of  the  deed's  antiquity  :  1874,  She 
Pershing,  67  Mo.  410,  431  (examined  copy 
lowed,  the  witnesses'  handwriting  bring  provi 
1836,  Winn  v.  Patterson,  8  Pet.  868,  875 
power  of  attorney,  now  lost,  proved  by  a  witi 
who  had  seen  tne  signature ;  record  of  it 
mitted). 
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,.».  «...-.  _""■'"*  received  under  the  tDcienKlocument  rule: 
•ny  deed  for  nwav  men,  then  a  «■»  nw  «>«     . tT^ ^    ^  poMiMlon  haa  (on*  ,^ng  ^jtj, 

and  cert  fying  the  deed's  oontanb.  «nH  o.J^.-     T  *"*"  *''»"y  years  before, 

C.1  recordVU  ii^d^Zi:c^.:^:T2^T:^^^-^^^^^^ 

toiy  provision.,  may  not  this  ancient  record^opy  Se^veTsuEn/     !. 
ofgenuineneM,    It  i,  .ppa„,„t  that  the  caae'i  not  oS/ ^rclrM  ^^^ 
preceding  one,  but  is  stronger  in  two  respects,  n.n,ely.  thrdeS  ^  Hi 
record  are  in  a  measure  technical  only  and  it  still  «  anfli  /!  * 

sideration  a.  an  official  sUtement,  a^d"  e  lonT^l  ci  y  ot  h  JT  "" 
ample  opportunity  for  correction  and  opposition  H  aSy  i,L  LlJ  «i  .  ^JT 
doubting  the  original's  authenticity.  JZ^laW  liTf^T  "'^^  '*" 
dispoeition.  on  one  ground  or  another Taci^/  ^  ^^  "  «""""^ 
though  otherwise  inaSLsitCr^Lt  arl^Jse"  S"  '""''' 

be  giJ^  in  ,videnL.  though  tK2„Li^"i„^,'"'T':"'  ""  '"  •"""•"'  "»«"1  '»V 
e«ily  .uppo«d  to  hTwomTut  or  loTandlt  offS'T  ■'  '°'" '"  '^'*""  ""''^  «»>•  »^ 
no  .u.pkio„  tut  the  de«i  U  d^£X  tot  i^T^^^:^'^^''  -"^""^  *"'^"«« 

After  thee,  oopie.  have  be«.  hopt  a«««g1.  r^^i^'t^J^lliX  tS  iltiZl". 

.1.  V'T'iM'*'*'  '*"«^'  «  Mod.  us  ("All 
the  Court  h<>ld  that  the  connteriwrt  of  an  an- 
cMint  dead  which  might  be  loitVu  good  eii- 
dence  with  other  circamitancea,  Imt  not  uf  itwif 
without  other  dreaoMtancei,"  except  for  a  dead 

r;?l^°i^*"~>S*^^'  Gilbert^  Kvidence, 
B  (  'Where  a  lecord  U  loet,  .  .  .  the  oout 
m»«t  be  admitted  without  ewnring  any  n. 
wpinatiOT  ooneemingit ;  lince  them  i.  nothing 
mth  which  the  copy  can  be  comparwl.  ,„3 
therefore  It  mutt  be  preaumed  hw  without 
eximiiiation.     But  .  .  .  they  moat  be  velutlaU 

Buller  friala  at  Nii  Prina.  2S4  (like  Gilbert. 

.h^".!!!'  "J'.""  ('"""'iptio"  in  encien 
abbey-booka  of  inatmmenU  aflTeoting  land,  ad- 

?'.^:.l^".  "^B*"^  being  loat;  Loid  lUdca- 
fliV.K  '^'l''*r!'','°  be  the  beet  eridenoe 
tfter  the  original;  ",UC.  Eldon :  "  The  entry 
•Pl«ir.  to  be  a  tnn«ript  of  the  original  instru- 
ment, and  within  the  icope  and  principle  of  all 
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d^ce*"!^.!^  S!!**".  ^  \  '**''*^  "  •»«• 
2S?~.i'i        •  .*"'«»'•'■  «•  Payiant,  3  N.  Be. 

Z  ^]'  "T"**"  'J'^i^  J*  Conn.  874,  60 
18»1.  and  deatroycd  in  1892;  the  copy  h&J  not 

1„J-  ""?  °'^?'  ^  justified  on  the  lol- 

lowng  grounds:  fhe  purjKirting  copy,   bein. 
ancient,  may  be  presume.1  genuine,  ..^to  he! 
correct  copy  of  a  once  existing  original  •  since 
then,  the  ancient  correct  copy  h.Xe„  t^'.°S 
and  Mted  upon  precisely  m  the  origin.l  would 

i'M'K'*™'.^' £'""''''  '»'•  the  benefit  of  hlraU 
which  would  haye  appli«l  to  the  original ;  the 
elements  of  nnsnspHpns  appearance  .nd  the 
like,  being  duly  supplied. 

^rfS^I^ET  ''•"  *•"  P"«™'  doctrine  excluding 

doctrineadmitting  nwrtOi  tn  <in  ancin(  deed  of 
u>e  eoatenta  of  a  prior  deed  (awfe,  g  i37S), 
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MAotMt  wm\m  ot  jmn  io  nim  Um  ordiMry  pnMWiptlaa  ol  ll*"^^*^*^ 
«*  bt  BMd  ••  Mlwttlirt- lot  Um  oilfli»k,  wttlKm*  fMotUof  to  K0««  •<  »*^^.^^ 
■ortiH*  tf  tbt  origlD«to  «M«oi  U  lowid  «r  tow  bMo«i  «Mrf  Mia  MtaldllfJbU  bjr 

If  UMorigiiwte «lKmld  b*  leit,  tbm  wonld  ba no «loabt el  Um «>iii|WtoBqr  of  Dm • 
M  iMMidmry  cTidMiM ;  and  tiM  MMM  woakl  MM  to  b«  qtrito  M  Mgtnt  lor  th«  wiak 
d  coptai  •Itof  lh»  oflfiwUi  h«d  b«o«  ilrfMwl  bjr  •!•  Mid  »»." 

18M.  Am(m.  J^  In  UUmm  ».  CtrfM,  »tn.m,m  (adodttiDg  •  oop7  al  »  < 
iMordot  1848.  tht  Noord  net  bting  tuabU  M  mi  oAriat  ra|Mr]r  andw  tb«  totM  ol 
■totuto):  MTbelMt  that  it  wMreeordedniMinpteMmptlon  that  UwMdalinred. 
Noord  mad*  in  184S  e*kkneM  with  BON  oertaiiity  thaa  tiM  original  dMd  would  if 
daewl  that  the  d«Ml  waa  Boro  than  tUrtj  jTMH  old  i  for  (kUfnl  indawi  would  be  tlM  I 
ation  of  a  leeord  book  whleh  eonid  not  be  detected.  It  eomee  free  from  raapieioa 
any  luet  ground.  wUk  etroog  teeU  eorroboratlve  ol  Ito  gennlneneeai  .  .  .  [Alter  n. 
in  detail  the  faeU  el  payment  of  taaaa,  eto ,  aa  eonobpraUng.]  the  aertifled  copy  o 
dead,  coming  •onouiided  with  aueh  taeta,  waa  properly  admitted  la  tridence,  lor  i 
the  oominou-law  ntka  ol  rrldeneo  the  deed  woald  prove  itaeU." 

This  ooncltuion  hM  b«en  usually  aoMptcd.  The  rulings  to  the  ooni 
seem  rarely,  if  ever,  to  have  goue  upon  »nj  suppositiou  that  the  anc 
document  rule  was  in  itself  impoaaihle  to  apply  to  a  copy,  but  rather  \ 
the  lack  of  confirming  circumstaoces  in  the  case  in  hand.  Moreover, 
fact  of  poesesblon  of  the  land,  as  a  confirming  circumstance,  seems  ofU 
be  here  insisted  upon,  irrespective  of  its  general  requirement  (anU,  §  2 
It  may  be  added  that  the  analogies  of  the  presumption  ol  regularity  in 
cial  transactions  (jnmI.  §  2534),  as  well  as  of  the  presumption  of  a  lost  { 
(;>ofl,  §  2522),  may  be  traced  in  some  of  the  rulings.*    In  a  few  jurisdici 


«  Ki>tUmdt  K7S.  Oiwn  *.  PriNMte,  1  Mod. 
117  (an  wumpliAaation  of  a  TMorary  bcina 
oAnd,  th*  orlginel  briM  uoiest  end  bonwd 
in  tha  wan,  no  proof  oT  attthmtieity  waa  ra- 
ooirMl) ;  1778,  Lidlama  WUI.  LoA  863  (wiU 
of  Uod  of  an  anoaator  o(  th*  ptevioaa  eantaiy. 
now  loat,  and  oiBmd  by  copy  of  tha  apiritoal 
Ooort'a  noord.  oljwitad  to  baeaaaa  "tha  hand 
and  awt  of  that  Coort  ia  not  tbo  propar  ovl. 
danoa  to  piora  tha  aathantiaity  of  a  will  by 
eopT " ;  bat  admittMl  aa  tha  baat  aridanea) ; 
IMS,  i)o»  >.  TarabaU,  B  IT.  0.  Q.  B.  139,  181 
(a  "memorial,"  or  racoidad-oopy,  of  a  loat  an- 
eiant  daod.  admlttad  ;  the  aeknowbdcmaat  for 
neoni  Mililoaa  aa  againat  tha  party  aeknowladc- 
ing,  witboat  othar  proof  of  esaentiaa ;  bat  thia 
UmiUtioD,  aa  to  natng  it  agduat  tha  party  only, 
ia  unioand,  aa  may  ba  aaen  ante,  |  1850) ; 
UniUd  Stata:  Ala.:  1844,  Baall  >.  Dearinc, 
7  Ala.  124,  187  (unlawTuIlT  neordad  old  daed, 
loat ;  nconl  hald,  on  tha  beta,  to  ba  aaOoiant 
eridanr*  of  daed'a  axiatanoa  to  go  to  tha  jorjr) ; 
18M,  White  >.  HateUnga,  40  id.  268,  357 
(raoonl  mora  than  30  yaara  <dd  in  tha  monar 
vnnt,  bat  not  showing  doe  probata,  admiiaibla 
on  tba  maaaraption  that  azecation  waa  lagalljr 
prored  lor  raeoid,  if  the  original  ia  loat ;  no 
poaaeaaion  need  be  ahown) ;  1885,  Knglaod  ». 
Hat'sh.  80  id.  247,  349  (jweoedtog  principle 
affirmeil ;  bat  here  a  raoord  laaa  than  30  jraaia 
old  wit.  ezoladed) ;  1888,  Alliaon  r.  Littl^  85 
id.  512,  518,  6  So.  831  (priucii>U  aOrmed) ; 


Ark. !  1858,  TrammaU  *.  Tharmond,  tj 
"JS,  318  (cartiAad  copy  of  an  old  anwitli 
NConl  of  doad ;  tba  original  dead  waa 
thongh  anch  a  record  might  with  eorrobii 
oirenmatanoaa  hare  bean  oaad  "as  a  linl 
ehafai,"  it  waa  bare  eseludad,  aoeb  einnnu 
baiiui  laeUng);  Oa..-  1858,  Jonaa  ».  M 
18  Oa.  5167638  (dafoetlTa  neord  hi  182 
daed  dated  1830  ;  iaanflkient  on  tha 
ehiafly  faaoansa  tha  old  daed  eoakl  not 
anmed  to  eziat  until  1837,  leaa  than  80 
baTore) :  1885,  Pkttarann  •.  Oolliar,  75  it 
438  (old  record,  if  not  naaUe  aa  atatiitoi 
dance  of  execation  of  tba  kat  original,  li 
of  aflUaTit  of  fofgarjr,  ia  not  naaCle  aa  i 
dent  copy  to  prove  execation) ;  lU.  : 
Bradley  >.  Lighteap,  301  lU.  511.  8«  N. 
(cartiflad  eopy  of  a  deed,  rsoorded  mor 
thirty  veara,  bat  not  duly  aoknowladgt 
mittad) ;  La.  :'186«,  Bojrkln  «.  Wright, 
An.  681,  588  (ancient  record-copy  of  a  los 
apparently  not  legally  regiatarad,  adm 
wrs.  I  1850,  Gibaon  p.  Poor,  21  N.  H 
447  (qnotad  mfra) ;  Ok. :  1837,  Allen  e.  I 
8  Oh.  107,  113  (old  nnaathorixed  noUria 
of  loet  deed,  admitted,  "after  a  aoOden 
dation  bad  been  laid  from  which  to  iDfer 
latonoe") ;  1847,  Wefaatar  v.  Harris,  10  i< 
4M  (certifled  copy  of  a  reconl  of  1806,  of 
parmrting  to  be  of  1804,  admitted  on  th« 
good  opinion  by  Birehani,  C.  J.) ;  Ta.  i 
Hobnea  v.  Coryell,  68  Tex.  880,  fl8£  ( 
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?  ••^"V^7  •tfc«r  ■■Mlhcfbrf  copy  •'i  ,rt 

NoorU.  b.  eouM  hm  taMuBd  to  it'-rpwoid. 
iug  OM.  not  ^tod.  ^  .miUoMoiiBB^SrfBU 
not  tJMWjridlj  1890,  Hill  ».  T.Tlor,  77  id. 

cUld«t  l>NMM  th*  oAgiMi  WM  »«t>Ufci;BU; 

'rr.'ii  <^  *w  f'  <i«riiofd«iTi7M: 

dm  *.  V.  0.  k  I.  Co.,  »  C.  CI  A.  Ik  53  Ftd. 


r  d««a,  nnnM  too  Uto  MMt  iSr  th* 
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illKSr  """JT  w*^'**  •*'  •t»tuU...ppUc.bU  to  •pMifio  kind,  of  dMd. 
•nd  (MBiBg  variow  ahofter  pwioda  of  antivaity.*         ^^  ^^ 

?iJ^  il!r  "•'"y.y-^  »•»  '"Old.  If  ^ 

ruhor«t.d.  Ufon  or  .ftor  iMding  in  trUna,  by 
•Bctant  or  mwltra  comnpoBdiiig  fiiioTBMBl 

.-?  J?  !?^  •»I'Uhc«  uid  ban  tb«  hih*  fom 
«Dd  tfftet  •  M  th.  oriRiniU  if  prodnnd) ;  1 103 

•■T"  '"  "•  •;  >»«y  b*  r«!onl«l  (ihI  ■  c«rtlfl«d 

St.  18M.  e.  «8S.  M  »7,  68  (dMd.  «cord«l  mon 
th«n  ttn  7Mn  •IWrdm.  of  «.k.iowl«lg,u.M.  .nd 
MTtoin  wekDt  dumb ;  •  eortilM  copy  ma*  b* 
ti-d  If  th.  «riglj..l  "htt  I..B  d«tm,  ™fo«! 

I  64  (d(Ndi  d«rKtir.ly  Mknowl^lgid,  V  recordii 
mora  thjn  ill  *««,  may  b.  notived  in  erl- 

without  oth.r  proof,  If  "comborat»d  by  .tY. 

•q^nkat  or  .ipluatory  proof ");  |  «$  (rer- 
^copy  of  raoord  of  .wmpliM  Mpy  of  ^Md 
r«ord»f  o«t  of  th.  8UU  mora  than  tw.ntr 
yjanu  admladW.  tb.«|tl>  d.f«tirely  ackno." 

1881  Pub.  L.  44S,  I  4  (d««l.  of  la'nJi  w'ltbin 

th.  SUt..  PuniprUng  to  U  exwutrd,  rtc..  bat 

thM.  itatataB  a.«  «.i..It.  .«     »•' ••,»*qw»<l  by  Uw,  and  reeordrd;  rwonl  i*. 

•..oomtog d«)  th.  «»,  of  th.     rm».  Cod.  1896.  |  878l  ("  WI&nWTdeil 

hM  h^n  ,Mi,terrd  tw.nty  y«n  or  mora,  th. 
r?"  '.u  1  •■,.P™«>ni«>  to  hare  bwn  npon  law. 
M  •"thority  ••[ :  18»».  P,rry  r.  Clift.  Jr.nn. 
Ch.    — ,  54  8.  W.  121  (autute  appli«]) .   lyU. 

•pMllW  doeumanta,  oth«rwii«  def«tiTfIy  ao- 
ki.owl«l)pd,  etc.,  to  be  admlMible  if  nconlcd 
for  twenty  yeara.  and  to  b.  pmrahle  by  th.  rac- 
ord  or  a  crtia^  „p,)  j  uij.  Orati  i.  Und  A 
B.  I.  Co..  27  C.  C.  A.  805,  83  Fed.  881  (Wi^ 
oonain  atatnt.  applied  to  a  biU  to  qulM  an  action 
begun  before  ita  enactnient). 

In  Jfimouri,  a  aerie,  of  aUtnte*  must  b. 
collated  in  onlar  to  aacerUin  the  law :  Rev.  8t 
18»,  I  8118,  formarlv  f  4g5«  (a  deed  duir  ac- 
knowlertnd  or  proved  and  recorded  accordiiia  to 
the  law  than  in  fon»,  "though  not  decUmlbr 
auch  Uw  to  b.  evidence,"  ■hall  W  raceivnl  If 
appearing  to  have  been  duly  rreorded  within  one 
jtM  after  date  and  mora  th«r  twenty  yeara  li«. 
roTO  the  time  of  offering) ;  18114,  formerly  I  48«0 
(anch  a  raaonl«l  de«a,  tliough  "  not  recoided 
Within  one  ymr  after  dato  nor  twenty  yeara  be. 
fcrait  la  offend,  may  b.  read  in  evidence  npon 
proof  of  aitob  beta  aad  eticaiaitniuM  ta,  to- 


888,  8  U.  8. 

*^*^*^!!7  ""'**  ■wwiffiieu  coo  IM.  MM  tn  tb. 

fJJ^I^nitwMdXliirii^ 

It  mnrt  b.  Nnwmbmd  that,  altboodk  what 

the  raeord,  Jrt  tU.  mpj  n^i-  ^      ,^ 
ord  i»nlt.  I  1668).  ao  thM  tfc.'re.l  «JS^ 
iJid«S.  ^  ^^*^  th.  «»«1  1.  iSSSt 
*8oaM  of 


1  _j  .—  -—.».».  ncmu  wn.n  UM  OTiatnal 
1.  prodoead,  thu  eofwing  dao  tb.  om.  J^Si 
"k''M*?«*J*  of  th.  tort  abov. ;  eonnarbra 
?^'  ,  ±L  J.  mad.  with  th.  ra.p.;tiT.  SSoS" 

il  ;  J"  I^LI?  <«»<»««•  for  ad.  of  Und  : 
fmntw-a  iw!0f<6d  »«»rlal  twmty  y««^; 
Kimuaibl.;  onotad  mUt.  1 1886);  i/tT.  B.  . 

'5"tyjJ»»  old,  .xeeatod  by  th.  giantor.  hekl 

U.  C.  M9,  648,  8  Ont  Apa  440,  444  (mortgag* 

ri*  •.^"JT"'?  y*"  •"•  P~nni.d  genfdS. 
undM^theatotutoJi  1888.  Van  Valaor  a.^ugh- 
•on,  9  Ont.  App.  890,  8»7  (m«Bori.l  over  ^ty 
year,  old,  bat  eiwat«l  by  th.  gnntoe.  and 
without  i»opwpo,««ion,  notadmlttwl ;  Gongh 
t.  McBnd.  .pprove.1) ;  1884,  Mulholland  ». 
Harman,  8  Ont  548,  681  (memorial  by  th. 
S^"!!!S  ??*  •«'"'««t<xl  whera  poaMaaion  had  not 

pll,  18  id.  401  (memorial  of  a  will,  twenty 
year.  old.  exaeuted  by  a  d.viaa^  wltb^MmaUtent 

i  3486  (a  MrtilM  msoid^wpy  of  owtain  deeda 
«««ted  mora  than  twenty  ^  bSTth.dS 
of  thi.  «!t  [r.b.  28.  1887]  Lid  NoonM  in  tS 
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(4)  Whan  th«  oHginal  ia  preitmd.  Mid  alte  as  oOdal  nwwl  of  it, 
Borc  than  thirtj  ywm  btfott,  bnt  taadmitdbk  of  itotlf  m  m  oflk.«l  i 
of  •xMution  b«c«iuo  it  wu  not  nuulo  ia  M0Ofd«H»  with  •tatotor] 
vitioui  {anU,  |  1648),  tho  iioord  may  naveithalaae  ba  tiMitad  aa  t  oon& 
ciraamvtaiioa  in  lien  of  poaaaaaion  of  tba  land.* 

I  2144.  AmVkamtf  %»  ■■aaaia.  Whetbar  tba  oinmmataiieaa  of  aga 
todjr,  and  tba  lika  will  autBca  aa  avidonoa  not  only  of  genuiuanaaa  of  « 
tion  bj  tbe  penon  porporting  to  axaonte.  but  alao,  wban  be  parporta 
only  aa  agent  for  another,  of  tbe  eiiatanoa  of  doa  authoriip  to  *9inU$  giv 
that  other,  baa  been  a  matter  of  aoma  diffinanoa  of  jadieial  opinion. 
g«Deral  conseniua  ia  that  a  mere  autboritjr  aa  agent  or  attorney  will  b« 
aMumed  to  have  existed.'  Any  other  raault  would  praotically  nullil 
utility  of  tbe  whole  doctrine  in  ita  applieation  to  such  instrumanta, 


(itkw  iriih  Um  oertlScate  of  ■cknowMgMMit  or 
lirooT,  tbttt  Mtiorr  the  Coart  that  tho  ponoa 
who  tiMatoil  tM  iaotmnwat  io  tbo  pmoo 
thwiHfi  Mmat  M  gmetor  ") ;  |  tlK,  brmcrijr 

L4a«l  (whtH  tho  oriaiMl  oT  tMb  ■  dooU  ••  Ym 
•D  lo>t  or  iwotrrroo,  or  U  Mt  ia  tbo  pewor  of 
th«  pirty  who  wUmo  to  nw  it,"  •  oorttSod  oppjr 
of  tho  nconi  oail  oortiHusto  i*  admiaiblo) ; 
I  *n»,  formorly  |  4t«S  (oortiM  oopj  of  •  rw. 
opi,  mtdo  oao  jroor  btforo  tkU  low'i  toklng 
oa>-ct,  of  •  dood,  will,  ote.,  not  duly  ■eknowl* 
odKail  or  prorad,  to  bo  Klniwiblo  only  when 
tho  onoutloM  nf  tho  ofigiail  i«  (irovod,  'Uieapt 
whoro  moh  rMonl  ohali  haro  bion  mado  tUriy 
yoan  or  mors  prior  to  tho  tiiiia  of  ofloring  it  In 
oridonoo") ;  |  SI8S  (whoa  in  ■  oooaty  rooord- 
or'i  oSee  tht  nxiord  rairta  of  a  writing  afeetllig 
realty,  and  tbe  intercot  waa  elaiaMd  or  enjoyed 
antler  tho  writing  fur  ton  eouoeatiTo  yean,  tho 
writing,  "and  a  certiftad  oopy  thiraaf,  aad  of 
tho  tim"  of  it!  rennrd,  ihall  iafriwm  /ael*  art. 
daoeo  of  tho  *ii«»ution  of  sneh  writing,"  pro- 
Tidad  tho  raeord  wat  made  l«a  TMl«  bafora  tho 
oAring  ia  •videneo) ;  I  SIM,  fermorly  f  4tM 
(an  inatrument  parnornng  to  eouvoy  or  afliiet 
land,  "executed  and  aeknowledgad  la  ooatwm- 
ity  with  the  pforidooa  of  any  law  iu  foroo  "  at 
tbe  time  in  thia  Sbita,  Loniaiaaa,  or  Miaoari, 
aad  duly  raooitied  for  atom  thaa  thirty  yaan 
before  llarob  38,  1874,  i*  admiaibla  "witboat 
further  nroof  of  the  exeention  thereof") ;  |  8147 
(on  proof  that  tlie  otirinal  ia  loat  or  oat  of  the 

farty'a  power,  a  oertUed  eopy  ia  admiaaible)  ; 
842,  UoeH  >.  Anderaon,  7  Ho.  187,  841  (oerti- 
Bed  copy  of  reoord  of  loot  origiaal,  dafeetirtly 
reoordtNl  thirty-three  yaaia  before,  admitted  un- 
der ata>ute)  ;  187!t,  Brim  •.  Hendoraon,  48  id. 
681,  684  (reoord-eopy  Mileed  more  than  thirty 
yeara  old,  not  befng  ■dmiadble  aa  a  lawAilly  re- 
corded copy  ;  tbe  age,  racard,  and  other  cireum- 
atancee,  together  with  the  death  of  the  partiea 
and  witneaeea,  held  aaffloient)  ;  1878,  Smith 
».  Madiaon,  87  id.  694  (by  atatnta  a  eertiHad 
oopy  of  a  (leed  reeoMrd  thirty  yean  ia  receir- 
abie,  whether  de'eetirely  acknowledged  or  not) ; 
1880,  Cria|)en  v.  Hannaron,  78  id.  648,  663 
(•amu  ;  but  the  original  muiit  be  ahown  loat  or 
deatrayed) ;  18»8,  Eigney  v.  Plaater,  —  C.  0.  A. 


— ,  88  f«L  188  (applyiag  R.  S.  J  484 
1 8118,  to  a  deed  aorre^ioadiag  to  K.  B. 
BOW  I  8118,  i.  «.  aaknowladgad  under  a  r 
law) ;  ISae,  PhMter  >.  Kiney,  8«  Q  C. 
•7  Fad.  11  (Mo.  Rar.  BtTl  4886,  now  | 
adaUlt  •  aartilad  «opy  of  a  deed  piDTed  |i 
wbaa  takaa  bat  aoi  wbaa  raeordad). 

Ia  Oeeryia  tba  rale  aboat  Moving  ei 
whoa  aa  ^/Uawil y jbryww  UBIad  tw  tb 
neat  (JMM(,  I  S148)  dMwId  ba  aoaaoltad. 

*  A  few  aaaaa  of  tbla  tott  bava  beea  n 
nadar  |  tl4I,  aatr;  tba  atatatea  ara  ia 
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*  18M,  RenUr  *.  Stuokart,  181  111. 
If.  K,  1014  (asiatenoe  of  a  power  of  a 
will  ba  pfwamad ;  diattagolabiag  tba  eai 
of  aa  aamtaialiator'a  powar  of  Ma) ;  18: 
•.  Fbaipo,  •  Ma.  1881 171  (•  power  of  a 
"will  IM  aqwdly  aatbmead  by  tba  pr 
tion") ;  ini,  Doe  a.  Campbell,  10  id.  4 
(aama) ;  1888,  RoMaaoa  *.  Oinig,  1  Hil 
888  ("Aatiaalty  aad  otbar  eiroumatam 
panaa  with  tbt  naoeaaily  of  any  proof  I 
aeaaaa,  of  baadwritiag,  wbaa  tba  aaad  p 
to  ba  axoealad  by  tba  gMator  paraenall 
tharo  iiimi  to  ba  ao  good  raaaon  wh 
aboald  Bot  bare  tba  aaaia  effeet  wban 
porta  to  ba  aaaantad  by  attorney :  tbe  t 
tbe  power  woold  ba  oaly  one  of  the  I 
make  oat  a  doe  eseentioa" ) ;  1868,  V 
«.  MeOnw,  18  Tex.  806.  618  (the  role 
"in  moat  aaam"  tba  aathcatieation  of  a 
under  wUeb  it  porporti  to  ba  madr) ; 
JohBMB  >.  Shaw,  41  id.  4S8,  488  (power 
in  a  deed,  preanmad  oa  tba  (keta) ;  1878 
eon  «.  Timmona,  60  id.  611,  684  ("ii 
oaaaa,"  the  powar'a  axaeation  will  li 
aamed);  1883,  Storey  v.  FUaaAn,  67  i< 
864  (powar'a  axeoation  preaomad) ;  1890, 
neU  *.  Jobna,  78  id.  803,  8<4,  IS  S.  \ 
(power  of  attorney  preaonwd  on  the 
OoiUrtt:  1888,  Jonea  *.  McMuUen,  36 
Q.  E  642  (aaciant  deed  porpotting  to  I 
cuted  under  a  power  of  atfanney,  held 
prove  the  power'. 

Compare  the  uae  of  neUaU  i»  aueient 
to  prove  tba  eoattata  of  a  prior  deed, 
f  167S. 


Hiitt^i«»] 


AJfCIlKT  DOCrifEim. 


d»*  ex,c«t£n.«  "**'^  *"  •uth.nUcw  ud  to  contUtut.  • 

«iti.M  with  .uoh  .vidtnc  (-.Tl  2m?     f!.?        .    T:"^  '"'  '^'"S 
I  2141).    Aptrt  from  th.t^IZm.„/  K  ^-  ?''  **  "''l"*"^  <«»''. 

ticulw.  to  will.,.  M  W.U  M  to  totfT^l^'^"""''  *'"'•"•"•  -  '»  P"- 
.ad  whatever  oth.,  wriU„;:  .^.'•nSr^uTh::^^^ ^ '  "»^'  '^"^'^^^•' 


!5fi«?S?«>?rjr;.^Tp^- 


.wnlnjt.  87  M.  StS,  MS  (oorponUon 
du#  fioIdiD(,  of  th.  mwiiBgT^    " 


liTA  'tIT       '"»' «"i»«I,  II  RIM 

I8M,  Tolmu  ■.  tmtmm,  4  n«k.  leo'lM'u 


Y'M-ft  Mill.  10«.  /wT (.niitoiil  did  Sh  ,1 

..d.r . ..  jp^  -HrfitrsiiUtarrr^isSi 

of  U«  proMiiy  j  itetDtorr  dlrlctfciM  Mtn» 

mi..ioD.»,  of  ten  offlcTduT.u^'^T," 
«"».»<;  .to  Dot  p,.«,'„^  «nlm%^' 
"or  otbw  ooUntml  proof"  «bwwi>  •    1.7? 

Mont^V^."  "fS*??'  t°  co»rid«);  {m, 
Honk  ».  ruiingar,  17  U.  0.  0.  P  41  61  ilZn 
Mtj  of  crtiBoKof  mwUd  woLi-.'  "te 

«  Or«Bl.  148  (»<«iniBiirtr,tor'.  «thoritT."to. 

I  oath.  48«,  440  (rtcoid.  of  "  th.  Lowtr  Hoiusl 
tome  Pronrirtjr."  «]mitt«l  withoutA«C  «?, 
oi)»nu.t/onofth«tbodT):  l  M  B^-mTIS 

M.1  to  prMome  dn.  taking.  Me.)  j  1861  a3«2 
»f«  c<woimtion  nortiDg  wbo^  mtantw  w«! 


£'^;.p.X'd.Y'if^:  Sof  „',  V?: 

IMS*  ji"!"'"  •'•,C.'"««»».   H  C.   2.7.   «», 

JSil'  of  ,,*°"  ••  Bl«nih.ii,  8  John.  tSS   MS 
814.  8h,ll.,  r.  Bmnd.  8  Binn.  4SJ  W,  ^7  •' 
1843.   Eohink.  p.  H.rri..  1   8i«r  i«V  i2i  ' 
"48.  Oiddlng.  ,.  SmitTTie  Vt744  l«  1^' 
M.^^  .ud  «W|,ion.l  in«,„'e«  dt^Z'e  lUm, 

crtpt  for  titho-nioney) ;   1881,  Wmn.  ■   Tv» 
»%.   4   R  *   Aid    878  ("Th.  rSk  i.  «„t 

.'S3";:.';?  *°Jr^  ".""■'•  »•"'  «t:nd™tt.re™ 

•nd  other  written  docnmraU  coming  froniU^ 
prop.rcn.tod.T"  ;  h,r.  .pplfrf  ,„  th.  Ck,  of 
•  "•"°|;"?''»"*>'  1«1.  «.  r.  lUthwiclTs  B 
.Jttl  S"  '11^"  'J'  ordin.tion,  ifiled  bv  th^ 
jrchbUhop,  .dmitt«i  nndfr  th.  nU  ;  whether. 
doct.ni..,t  ««le.l  by  .  conH.r.tion  or  i^nrt  wonid 
^"•"  "ot  b«  inclad.d  in  it.  becnw  of  h. 
CT  RSrf.«''7  i  P2^  "Wdecid^i) ,  18SJ, 
Uoe  tr.  Enrdott,  4  A.  4  E.  1,  1»  ("anv  isl 
.tmment  of  that  »g^  wh.th.r  d«.,l  nr  wfll  o, 
other  in.truro.nt.  proTM  itoelf ")  j  1840,  Doe  », 

SS^VoH^-J*  v^"-  »»l  "«.  »8  (letter.) 
1W9,  BUndy-Jenkin.  v.  DannT.ii,  8  Ch.  121 


8S1S 


.  198,  1»«, 'l»8  (letter.)"; 
._„,  w»uu;-„i:uiiina  V.  Donnren,  8  Ch.  121 
(.gre«m.nt  in  MtUwwnt  of  litigation} ;  Cta«fa; 

In 
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AUTHENTICATION  OF  DOCUMENTS.        [Chap.  U 


§  2146.  PrMnmptioB  or«at«d ;  atatstorr  Oaiilal  of  0«mdB«a«H.  (1)  ' 
this  rule  about  ancient  documents  is  not  merely  a  rule  of  sufficiency,  but 
a  rule  of  pretumption  (ante,  §  2136)  is  often  implied  in  judidal  language, 
has  sometimes  been  distinctly  decided.*  There  seems  no  reason  against 
ing  it  this  additional  quality,  at  any  rate  wherever  the  requirement  of 
session  (ante,  §  2241)  is  exacted. 

(2)  In  a  few  jurisdictions,  a  statute  provides  that,  upon  affidavit  of 
opponent  denying  the  genuineneai  of  a  deed  pleaded,  the  proponent  of 
deed  cannot  evidence  its  execution  by  a  record-copy  or  cannot  raise  a 
sumption  thereby.  The  effect  of  such  a  statute  upon  the  presumption 
narily  raised  by  the  ancient-document  rule  depends  chiefly  on  the  tent 
the  local  statute.* 

2.   Authantloation '  by  Contenta. 

§  2148.  Aatheatleatlon  hj  Contents ;  In  gtnmnL  If  Doe  is  the  sole 
son  who  knows  the  circumstances  of  a  certain  event,  and  if  a  letter  ar 
purporting  to  be  from  Doe  and  stating  those  circumstances,  and  the  s 
ment  appears  by  subsequent  developments  to  be  accurate,  it  would  be  a 
pie  matter,  for  the  law  as  well  as  (or  common  sense,  to  deem  that  8ufii( 
evidence  (atite,  §  171)  of  Doe's  authorship  had  been  furnished.  But  as  t 
can  seldom  be  a  sole  person  knowing  the  circumstances  of  events,  and  i 
could  seldom  be  proved  (if  it  were  the  case)  that  no  other  person  had 
knowledge,  it  is  obvious  that  there  are  here  multiple  opportunitios  for  a 
ferent  authorship.  Moreover,  the  other  persons  knowing  the  same  facb 
often  persons  hostilely  interested,  who  thus  have  a  motive  for  fabticat 


1848,  Bohinaon,  C.  J.,  .a  Doe  v.  Tnraball,  6 
U.  C.  Q.  B.  129,  181  ("th*  principle  ...  it 
not  conAncd  to  the  deed*  thenieelTet  .  .  .  ,  bnt 
•ztrsdi  to  any  written  document*  whatever,  eren 
*u  letter*");  U»iM  StaU$:  ISM,  Enfield  v. 
Ellington,  67  Conn.  489,  84  AtL  818  (tisto  and 
booli*  of  election  found  among  the  records  of  a 
town,  parportins  to  be  19  years  old  and  up- 
ward*, held  tdinisaible  if  the  ciruumstanoe* 
indicated  authenticity) ;  1894,  SnlliTao  *.  Rich- 
ardaou,  88  Fla.  1,  18,  81,  lU  (certain  old  Span- 
iih  documents  admitted  on  the  facta);  1897, 
Coonev  v.  Packing  Co.,  1«9  111.  870,  48  N.  E. 
408  (abstract  of  title,  in  rogue  in  a  certain  office, 
and  80  years  old,  received ;  compare  the  statute 
mOe,  I  1705);  1828,  Bust  v.  B.  H.  Co.,  8  Pick. 
1S8  (reconis  of  the  town  of  Boston,  preserved  in 
the  archivds) ;  1849,  Boston  r.  Weymouth,  i 
Cush.  S88,  648  (selectmen's  book  of  account* 
with  the  town,  found  in  the  town'*  custody) ; 
1868,  Berrv  ».  Raddin,  U  All.  577,  678  (ancient 
copies  of  depoaitions  t'n  perpetuam  memoriam, 
recorded):  1887,  Bell*.  Brewster,  44 Oh.  St.  690, 
694,  10  N.  E.  679  <letter  and  payroll) ;  1898, 
Smucker  v.  Penns.  R.  Co.,  188  Fa.  40,  41  Atl. 
457  (old  official  map  in  proper  custody) ,  1898, 
Almy  e.  Church,  18  K.  1. 181  36  AtL  58  (ancient 
proprietary  and  public  records) ;  1899,  Smith  *. 
New  Orleans  C.  4(  B.  Co.,  8S  C.  C.  A.  646,  98 
Fed.  899  (certain  ancient  Spanish  and  French 
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archives) ;  1898,  Aldrich  e.  Griffith,  66  Vt 
404,  89  Atl.  S76  (ancient  field  book,  kept 
town  clerk). 

^  1868,  Chamberlain  r.  Torrance,  14  i 
Ch.  U.  C.  181,  182 ;  1895,  Wisdom  v.  K< 
110  Ala.  418,  488,  484,  18  So.  18  (treated 
strict  oresumption,  shifting  the  duty  of 
forwaro.  Of  oooise  the  presumption  canii 
emciiuiM,  aa  the  Qeoigia  Code  declares  it 
i  2187) ;  this  error  probably  arose  from 
fessor  Oreenlaars  unaccountable  laiise  in  i 
^ing  the  ml*  under  that  head  (Evidence,  I 
Bat  distinguish  the  eflsct  of  a  statute  dec! 
a  defective  ancient  certificate  "conclusi* 
prasumed  regular  (the  theonr  of  thrae  i 
amined  an<e,  |  1845):  1867,  Hathew.v 
Spencer,  4  Sneed  883  ("  after  the  lapw  of  i\ 
years,  ...  all  inquiry  upon  that  snhjn 
regularity  of  probate]  is  out  olf "). 

*  The  statute*  affecting  the  question 
been  collected  ante,  %  1661 ;  for  their  ju 
interpretation  applying  them  to  ancient  li 
see  the  following  cases :  Oa. :  1871,  Mattlji 
Castleberry,  48  Or.  346,  361,  626  ;  1877,  II 
Nisbet,  68  id.  686,  687 ;  1888,  Parker  v. 
CTO**  *  F.  R.  Co.,  81  id.  887,  893,  8  S.  K. 
1898,  Albright  r.  Jones,  106  id.  802,  31 
761 ;  1S99,  McArthur  v.  Morrison,  107  i<<. 
84  S,  E  806  (explaining  preceding  cases) ; 
1888,  Holmes  v.  Coryell,  68  Tsz.  680,  688. 
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found  toS'f^'^ruStti::  ts:'s  -^  ^ 

majority  of  transactions  in  evervTy  1  fe  ~,^ot  doZ  ' '"  *'*'  ^""^ 

dence  of  authenticity  and  no  mo,«  •  aS  ?^Tk.  w  ^  "P°°  J""'  '""^  «^'- 
could  well  follow  tlZ^ti,^"  BnTtt^^^'^r^^'^  '^''  '^'  '«- 
frauds  ««  constantly  perJ^traL  in  th«  *  ^^'^^  *'  "  "'''°  *™«  '^<'' 

by  forging  the  nal':rKC's  oFl^prri"  5^  obt.i„i„g   ^^ 

ingry,it;i:.,;r'iCS^^^^^^ 

But  where  the  necessity  above-mentioned  does  in  hot-  »,j  *  ,      , 

some  circumstances  or  ,upon  the  facts  of  a  particular  cSe     L^hl        ' 
sibihty  may  exist  for  three  sorts  of  writinrrT-^  «n  ^'    f"       "  ""P""- 
amanuensis^h)  a  tyi«-written  lettel. TcTS^d' rt^;!^"^"'  ^'^"«  '' 

1824,  JVo«,  J.,  in  Sm^rton  V.  flreiiMr.  Ham  201   QAO-  uTk  .       .i    . 

»n  initrameDt  of  writinKT  where  !*««!.  „„Zk-k.L  ^^  ""''  °"'*'^  »*  ?•«»*'  3 
ing.  B«t  th.t  could  n^fJeXtTintrUclLh'^  "^L"*"'  "  '^  P~°'  °'  '"'"<^-ri^ 
name  h«l  been  .ub«^bed  to^e  le  L™  thrHi«  u  ^^^'"'"^  ^^^o-  E'en  if  her 
So„e  other  method  mu.Uherefo«  h^^r^itfL""""^^  """  ^^^  ^  '^^^■ 
into  ?  K  they  furnish  internal  eWden^JlK.'  T**^  ""7  "°*  *••"  '"'*«"  »»  ^^^ 
can  ««  no  re  Jon  why  we^™y  „ot  ivrou,ii;«  oHhlr  'l'""""  *!)?/  ""«  *»''''^'^-  » 
if  they  rdate  to  f«,t.  which  cannot  U  kno^  to  «,  1  '""•  ■^^'^  ''"  "•*•"•»• 
that  they  were  written  by  her  authority  If  the v.mh^l  "^T'  "  '*"  '^  P^""*-! 
toherandher.tuation/andwhrioti:;^r,i;r:thr^^^^^^^^ 


p.  179  ("When  from  an  individu.]  more  or  len 
known  tome  m  peraon  or  by  repoUtion,  I  reoeivo 
.  letter,  beanng  hu  signature  -  that  is,  when  I 
receive  .  letter  with  s  signatnre  pnrporting  to  be 
that  of  a  penon  known  to  me  u  above"- on 
what  «nppo.ition  can  snch  a  letter  have  ema- 
nated from  any  other  hand  than  hist  On  no 
other  than  that  of  forgery,  -a  crime  not  to  be 
Jir^umed,  or  »  mnch  at  aiupected,  without  spe- 
cial ground,  in  any  amgle  inatonce  :  much  leil 
m  a  number  of  unconnected  inatancea  ") 
8  V  'i*«^  '^"'?''„''-  ?""»*•'.  W  Oa.  848,  81 
Lf.  ?«ii  ^  fpHo'finR  ca«  haa  special  re«- 
•ons:  18J4,  Truelove  r.  Burtok,  9  Moore  64 
(sisnstnre  of  an  attorney's  agent  to  a  judicial 
.dm,s,„on  need  not  be  proved).  In  a  few  other 
rulings,  some  force  has  been  allowed  for  anch 


9017 


evidence:  1805,  B.  p.  Johnaon,  7  East  65  f» 
publisher  in  M  received  an  anonymous  lette? 
notifying  him  that  the  writer  would  wnd  to 

„.?„»?  '"t'  °'  •  '!'^'"  description  ;  subae- 
qnently  such  papers,  in  the  same  Lnd,  cameTo 
him  by  mail,  and  were  published  ;  the  question 
being  whether  this  publication  in  M.  was  autho" 
Bed  by  the  defendant,  the  corre»,>ondence  of  the 
papers  with  the  d««:ription,  and  the  defend.nfJ 
handwnting-s  similarity  to  that  of  the  li"],. 
iUti  "*«  ''""l«r'»y  ?f  the  handwriting  of  the 
«Q«  Ti?  f  J«  «"P"»'  '«tt*f.  «a»  held  8,rfHciei.t) ; 
1896,  Thalheim  v.  State,  88  Fla.  169,  20  So  988 
(mere  possession  of  a  letter,   not  enough;'  but 

acta  of  his.  sufficed  to  authenticate  ;  perhaps,  as 
mere  knowledge  of  contents  waa  involved,  the 
ca»»  belongs  rather  under  J  260,  anU).  Compare 
also  the  liinnew>U  statute  quoted  ;>oj<,  §  2596. 


I  «*•  AUTHENXiCAnON  OF  DOCUMENTa        [Chap.  LX; 

ooDttitutM  a  link  in  th*  olwin  of  dreamaUnoM  which  go  to  itraigthtn  the  prMWDPt 
In  ordinary  omm  luch  eTidanee  wiU  not  be  allowed,  beeanae  Uie  writiog  ia  alwayr 
aamed  to  be  by  the  penon  by  whom  it  parporU  to  be  written,  and  proof  of  the  hand* 
iiig  therefore  la  higher  eridenoe.  Bat  ia  the  pneent  eaae  the  evidenoe  ofEerod  waa 
||ett  which  the  nature  of  tlio  oaae  could  aflbrd." 


The  case  of  an  amanuensis,  using  a  typewrtHng-maehiiu,  pnsents  a  simi 
impossibility,  whenever  the  signature  (as  sometimes  happens)  is  al^o  ty 
written  or  stamped;  and  ?t  would  seem  that  a  similar  necessity  justifiei 
resort  to  evidence  from  contents.' 

§  2150.  Printed  ltatt«r;  (1)  iTewqiapm.  Printed  matter  in  general  b© 
upon  Itself  no  marks  of  authorship  other  than  contents.  But  there  is  or 
narily  no  necessity  for  resting  upon  such  evidence,  since  the  responsibil 
for  printed  matter,  under  the  substantive  law,  usually  arises  fron.,  ihe  act 
causing  publication,  not  merely  of  writing,  and  hence  there  is  usually  avc 
able  as  much  evidence  of  the  63t  of  printing  or  of  handing  to  a  printer  as  th( 
would  be  of  any  other  act,  such  as  chopping  a  tree  or  building  a  fen 
There  is  therefore  no  judicial  sanction  for  considering  the  contenU  alone 
sufficient  evidence. 

For  newspapers  and  the  like,  special  questions  arise.  Suppose,  for  e 
ample,  that  the  pubUcation  of  a  libel  is  to  be  proved,  and  that  the  libel 
alleged  to  have  been  communicated  to  J.  S.  It  is  simple  enough  to  pro 
that  J.  S.  read  a  copy  of  the  paper  containing  the  libel ;  but  how  shall  tl 
defendant's  publication  of  that  copy  be  proved  ?  Here  the  process  would  1 
to  bring  home  to  him  the  issuance  on  that  day  of  a  certain  copy  (either  I 
the  testimony  of  one  who  bought  at  an  office  proved  to  be  the  defendant's'  i 
by  some  statutory  method) ;  then  the  identity  between  that  copy  and  the  oi 
read  by  J.  S.  will  suffice  as  evidence  that  the  two  issued  from  the  same  prea 
i.  e.  the  defendant's : 

im,  AlderM^,  B.,  in  Oatkereole  y.  ifiall,  15  M.  &  W.  819.  888:  «  The  qneetion 
whether  there  is  reasonable  evidence  Uiat  this  ia  a  copy  of  the  individual  paper  which  hi 
been  produced  and  which  has  been  shown  to  have  been  published  by  the  defendant 
We  must  nae  our  own  common  aense,  and  remember  that,  with  respect  to  newspapers,  n( 
one,  but  a  (preat  variety  of  copies,  are  published  for  general  circulation  among  thV  puUi 
at  large.  If  you  compare  an  instrument  in  one  or  two  parts,  and  find  the  one  b  an  exa( 
copy  of  the  other,  you  would  have  no  difficulty  in  saying  it  was  printed  from  the  sam 

materials  and  from  the  same  type So  I  say  here  with  rospect  to  a  newspaper.    1 

you  find  It  in  general  corresponds,  it  is  evidence  from  which  the  jury  may  infer  that  th 
r  Ui'  d  ^f'^df  t^"  *"*'  **"*  ^'^  "  ^'  ^**'  ""**  ^  produced,  and  if  ao,  it  U  prioto 


»  im,S>  Deep  Eiver  Natl  Baiilc,  78  Conn. 
841,  47  All.  676  (letten  typewiittan,  and  signed 
by  a  rubber  sUmp,  held  aafflciently  proved  by 
the  person's  custom  as  to  authorising  a  steno- 
grapher to  stamp,  etc.).  If  there  were  a  serious 
possibility  of  abuse,  this  step  would  not  be  ad* 
visable.  But  in  fact  there  is  also  a  danger  of 
abuse  in  the  oppo8it«  direction  j  for  the  dif- 
ficulty  of  authenticaHng  such  a  document  is 
sometimes  Uken  advantage  of  by  those  who  wish 
to  be  abla  to  disavow  their  authonhip.    It  is, 


no  doubt,  a  qnestion  of  ejtperience,  «. «.  whid 
danseris  actually  the  greater.  On  the  whole  i 
would  seem  safe  to  authorise  the  trial  Court,  ii 
discretion,  to  allow  to  go  to  the  juiy  a  type 
written  communication  tmiring  snfflcient  indica 
tion  of  authenticity  in  its  contents  and  letter 
head. 

*  This  could  not  be  used  as  the  basis  of  th« 
libel,  because  its  publication  is  invited  by  the 
plaintirs  sgent ;  volenti  rum  fit  injuria. 
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This  ia  but  one  of  the  various  questions  that  ari...  i  .«-i  »i,  •      ,    . 

matter  purporting  to  be  published  i^t^G^yem^ZZ'^*  '  *! 
concession,  by  judicial  decision  or  by  statute  XTA  *°  *  ^"""^ 

tious.  at  least  when  in  the  form  of  the  sten3^  oLll  J  ^"^""""^  ^''^^'^ 
issued  and  referred  to.  are  to  be  as  um  ?g^n  "  ^"^"^^^^^  ^'•"'t'ntly 
are  n  fact  usually  involved  fi«t  f h»  Ta  •  T°^  ^^°  pnnciples,  however, 
printed  by  officS  aZon^y  '^^^^  f  "  '=°P3^'  P^'ved  to  be 

nal.  and.  Secondly.  Se°;l^;.::p^r^?  ^'".^n:^  of  T^S.  T'  ""S 
document  purporting  to  be  of  such  offiL  .S  tL  P"'*'^"'".  Pn^ted 
seldom  separauKl.  either  in  decisions  >  07?^^^  JZ«  °  ^"^'"*°°''  *" 

principle  has  usually  been  S^ed  a^  ^^TwitlT''""  °'  *''  '°™^' 
latter  also.»  carrying  with  it  a  sanction  of  the 

fiuctuation  in  the  English  ruling..    Bt^asrSjglttit  S^^eLT: 

penodieJ  w«  ^Jniitted  to  idrntify  the  pSS! 
without  otW  .TideDe.  of  genuineiii).      "^ 

pnn:  gag..-  17»8,  St.  38  Geo.  IIiTm^ 

bon  of  th.  ««d.Tit  Md  uy  newip.pir^. 
«.ponribintjr  for  iu  pabtfertioa  need  bTM 


Whother  one  or  uo'ther  copy  of  a  oewsnaiicr 


UioH  by  eaalmU 


•Uo  th«  question  of  tdnUi 
(«K^  H  «1S,  440). 

*  ^?  '•>•  following  OM  the  distinction  wu 

recogniied:  1814.  Rfr.  Forwth,  B.  i  B  274 
gop2.«,  the  pablicstion  oi'rnotic.  Tn  ?hj 
Wwtte.  "a  pnnted  paper  purportino  to  be  the 
2^"tJ"  P^f  '"j"  "o  «"denM  of  .^.  auVl.en! 


wll,  5  SUte  Tr.  N.  ^  1.  688  (copy  of  newsiimer 
•Wned  by  printer  .nd  Bled  at  dtamp  OfflcU^f 
d«  sutute,  «imitt«d  in  favor  of  the  nSstered 
proDnetor);  P.  E.  1.  St.  1889.  ImZ^uS 
nals.  the  production  of  a  prints  'copy  pSrpirt 
.ngtob.  p«blish«i  by  the'defendanf'shWirf 
««.  on  oartaln  oonitions).  In  the  United 
State,  no  simUar  statutas  appear  to  exist,  tho^^ 

be  noted :  Ala.  Code  1897.  |  8061  (newsMnei 
contdning  adnrtiaaaient  of'notuJ  "rtSThJ 
nceired  as  evidenee  of  pohUoation  ");  the  same 


TOL.in.— w 
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i~ — ■«."""  ""  f"""'<:Moo  01  cue  Uuette  woiiM 
if  t'hfSf"^.'""'""'  P^of  o'  "•  bSSg  bTu^h? 
I J884.  "d  cases  are  collected  anU, 

7n  ,*  ^"  ■■  ""*'  ^-  "•  Johnson,  7  East  66  «6 
70  (an  objection  to  the  u«,  of  ,n  Irishlstmark 

™  il*""^ ."'  '  Pf""*  '"  I«'«°d.  th.t?'Th7« 
was  no  evidence  that  either  of  the  papeni  was 

om«^.  T'  ''y.P«'^n«  employe.1  in  that 
l^m,rilK''/'"l'""'r"  =  l^OS.  R.  r.  Watson. 
nort?r/".t  It  (P<ft'n»rl'  >'ot  sufficient  to  shoi; 
r&^"'o?i":„;""**''  18>1.  Arcangolo 
«Jif  T"'  '  H  «»>.  ««8  (postmark  awumed 
granne.   in  proving  receipt 'of  a  letter  in  a 

(poit«lBce  marks,  and  other  customs,  used  to 


I  816J  AUTHENTICATION  OF  DOCUMENTS.        [Chap.  L3 

question  may  ariae.  Who  ia  qaalified  to  teatify  to  iU  genuinenesa  ?  On 
eral  principles  (anU,  §§  699,  706)  it  would  seem  that  any  official  of  the  i 
office,  or  any  person  familiar  with  the  mark  of  the  particular  post-office  W( 
be  sufficient*  (2)  If  the  postnutrk  be  taken  as  genuine,  it  is  evident 
the  letter  beanng  it  was  stamped  on  the  purporting  daU*  This  sign 
tiiat  the  poetK>ffioer  need  not  be  called  to  make  proof,  and  that  his  post-m 
being  an  implied  aasertion  that  (he  data  of  the  mark  Is  the  date  of  affi; 
it,  is  receivable  under  the  Hearsay  exception  (antt,  §  1674)  for  8tatem( 
made  under  official  duty.  (3)  Upon  the  same  principle,  the  postmarl 
evidence  that  the  purporting  place  or  office  is  the  one  at  which  it  waa  actu 
affixed.* 

The  use  of  brand*,  on  cattle  or  on  timber,  is  somewhat  diflferent,  becaue 
u  usually  desired  to  infer  from  the  presence  of  the  brand,  not  merely  tha 
was  affixed  by  the  person  commonly  using  or  l^ally  entitled  to  use  it 
also  that  he  was  '  he  owner  of  the  cattle  or  logs,'  ' 

§  2153.  aqdy^ttMT  rM«iT«d  by  afafl.  When  a  letter  is  received  by  i 
course  of  mail,  purporting  to  come  in  answer  from  the  person  to  whoi 
pnor  letter  has  been  sent,  there  are  furnished  thereby,  over  and  above  m 
contente  showing  knowledge  of  fa«to  in  general  (ante,  §  2148),  three  circi 
stances  evidencing  the  letter's  genuineness :  First,  the  tenor  of  the  lettei 
a  reply  to  the  first  indicates  a  knowledge  of  the  tenw  of  the  first  Secom 
the  habitual  accuracy  of  the  mails,  in  delivering  a  letter  to  the  person 
dressed  and  to  no  other  person  (anU.  §  96),  indicates  that  no  other  pers 
was  Lkely  to  have  received  the  first  letter  and  to  have  known  ito  conteu 
Thirdly,  the  time  of  the  arrival,  in  due  course,  lessens  the  possibility  that  I 
letter,  having  been  received  by  the  right  person  but  left  unanswered,  came  si 


•how  that  the  I«tt»r  csrae  to  that  office) ;  181». 
Httchon  *.  Beet.  S  B.  *  a  SW,  wmMe  (poitl 

BrBadyll  8  Stork.  U,  tnM*  (paetmiatKMCAlled 
to  identifT) ;  18»,  Abbey  ».  lil,  5  Biag.  SM 
(not  decided  ;  Oeeelee,  J.,  laid  :  "  WheiSit  te 
duputed.  it  ought  periiaiie  to  be  pnnred,  tbourii 
what  mioht  be  deemed  to  unoant  to  nnof  it 
not  clew^') ;  1884,  Wenen  r.  Wwrao,  I  C.  M. 
*  K.  350  (here  the  poetmiuter  of  one  of  the 
S?.*^  »".S!"i;?^ '  ^^^  ^'"^••y  »•  Todhunter. 
f  .*;;  */•  '?*'•  •"  (R?f"~*  pwwnied  gronine) 
1841,  Stocken  «.  Collin,  7  M.  *  W.  61S  (leine) 
184'"  Woodoock  e.  Hoahbworth,  1«  lA  124, 
-rr  (portmark  not  eufficient;  aome  vitneaa 
mu^t  proTe  it ;  citing  E.  n.  Watwn  and  Abbey 
If.  ijll,  bat  no  other  oaMM) ;  U.  8. :  1848,  New 
H«»en  Co.  Bank  v.  Mitchell,  15  Conn.  806, 
288  (poitmark  preenmeit  genuine) ;  1851,  Bur- 
geaa  r.  Clark,  3  Ind.  860  (poetmark  preaunied 
genuine). 

*  1821,  Fletcher  r.   BnHldytl,   t  Stark.  <4 
(poatmistieaa  at  U,  called  to  prorr  a  mark  por- 

Birting  to  be  at  W.) ;  1889,  Abbey  ».  lifiTe 
"*  2W.  808  (Bftt,  C.  J,  thougfit  thatthe 
officer  making  it  ahoald  be  called ;  Oaeelee,  J., 
thought  that  pa.^na  "  who  htf  in  London  and 


•ee  the  mark  cTeiy  day  "  ware  at  laaat  aa  con 
tent  aa  an  officer  not  making  it). 

»  1764,  Canning-!  Trial,  1»  How.  St 
870  (poatroaik,   TeriAed   aa  authentic   by 
deA,  admitted  to  ahow  that  the  latter  paa 
through  the  office  on  the  date  of  the  mar 
1831,   Fletcher  ».   Braddyll,  8  Stark.  64 
•how  that  the  letter  exieted  at   that  d.it 
!•».  Abbey  v.  Ull,  6  Bing.  898,  temhU 
•how  that  the  encloeed  letter  waa  middattM 
1841,  Stocken  v.  Collin,  7  M.  4  W.  618  (to  «li 
tte  hour  of  poating  a  notice) ;  1842,  New  H«i 
Ca  Bank  ».  Mitcheil,  16  Conn.  206,  225  (in 
catea  that  the  letter  waa  mailed  and  sent,  i 
merely  pat  into  the  office,  on  that  date) ;  18 
r^IS^'-  *"■*'  '  I""*-  2W,  mmblt.   Com, 
1848,  Woodcock  ».  Hooldsworth,  16  M.  4 
184.  mmiU. 

*  Canning'*  TrUl,  and  moat  of  the  other  ca 
repro,  note  8  ;  1805,  E.  ».  Johnton,  7  K 
66,  66  (Iririi  poetmark,  admitted  to  show 
porting  in  Ireland).  Contra:  1846,  Wocloo 
».  Houldmrorth,  ngmi,  tmbU. 

•  The  ouea  are  placed  anU,  1 160 ;  to  wlii 
add  the  following ;  Aria.  St.  1887,  c.  8,  8  h 
mi  BiiU  IF.  dbriety,  -  Aria.  _  ,  eS  p, 
787  (atetnt^  held  not  to  make  the  recoiJ 
brand  eTidence  of  ownendiip). 
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to  a  letter  i.  found  i  SctTcome  hi  Tk  """^  "P'™°'«  *»>«  ""^^ 
There  ««»»  to  be  here  ad^qwte  Jln^  7  "  ^"^'*  *''«^""y  •<'d«»«d. 
facU.  namely,  tk.  arnr^X^taTo/aZJ  '^'^^  ™'^  ''«"'^"«  »»»«« 

dence  of  thereply'agenuinenJtogorThellr  ?  V*"  "•®'''*"'  «^»- 
shghtly  in  the  phiweology  of  different  i,  J  '^*  ®"*'''  *  ™'«- varying 
saUy  accepted.'  ^  ''"°*  Judges -seenu.  now  to  be  univer- 

call^t  a";;^':a".Jt^^^^^^  P-iou.  one 

more  than  any  '>thercommnnication  (aTs  2U«!  ^  '*"  '=°'*'''°'*'  "^ 

contended."  But  may  not  a  reph^2^;l  i*^^'  T'  "'^•"'*«  '"'^«  b^^n 
as  a  reply-letter  received  '^^  JI  on  Si  1^!!, '"''''"*^^^  ^*««'^' «"  ^«11 
section  f  Thia  question  h.^,  ^^Iv M  «'°'««^«^  P"°«Ple  of  the  preceding 
following  rea«,M:  ^'^  '*'°  '"'^'«i  ^^  the  negative,  for  thf 

p  ijJ%"^."  "^'  Htrrington  r.  Frr  1  C  A 

a'  «■        J  !^'^  "■  •»»"«■  to  l«tt»nr«i.iit  to 


on  th«n^,  print&'.lSSTrf'l,"^^  K^ 

firm  ;  Piiitef  Oato.-  1^  miZTT^r*?!''"* 

.nswe,  to  .nother.  pro^l  '^LrfS^T^H  {» 
d...  CO.,™,  of  m^l.  reSTto^i.i'*  ^ 


fr^!  w^sSy,SSL%*'"^.^!^''  «  M-  sea. 

it.  offl«,i^SSTJ  ii  fK'"*""  '•  "ig^atuit,  of 

jddJto-ra.rtne'r£te?? 

SS.  im     •""  '''"*9»«rf««  *y  mat?  J, 

1^  iu/u.  4tri''«s"'rw"'  ""»"«-> 

«04  (the  copying  of   Irtte,.  in  «  letter  ^k 
W  N   W^'iMr'j  ^t'""'"'  "  8*  »•  607. 
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1808,  Sargiia,  J.,  in  Hettltt  r.  WUp^,  48  N.  H.  487,  488:  •>  It  ii  clatmed  tiiat,  ■ 
the  caw  of  a  letter,  lo  in  oaie  of  a  telegmpliic  deapateb,  the  penon  who  •uawers  a 
■patoh  U  to  gaMrally  and  auiformly  the  penon  to  whom  the  communioation  wm  addra 
that  it  inay  b«  lafely  aoted  upon,  and  that  it  i*  thua  acted  upon  in  all  the  buaiuvu 
rangementa  of  the  country.  But  there  i«  a  difference  in  principle  between  tlie  two  ca 
.  .  .  There  is  nothing  about  the  tiandwriting  here  that  could  indicate  that  the  meat 
came  from  Oould,  nor  ie  there  auythiiig  in  tlie  caie  to  make  thie  meatage  evidence 
more  than  there  would  be  if  Gould  had  aant  a  verbal  meeeage  by  one  man  who  had  c 
luunicatad  it  to  another,  and  the  latter  had  at  length  eonveyed  the  meieage  to  the  party 
whom  it  waa  designed  and  to  whom  it  waa  originally  tent.  Thia  raeaiage  might  be 
oeived  aa  it  waa  aent,  and  would  ordinarily  be  aoted  on  in  the  buaincM  of  life ;  but  the  c 
way  to- prove  such  a  menage  in  a  court  of  law  would  be  to  summon  both  the  intermed 
agents  or  bearers  of  -the  message  and  in  that  way  trace  the  message  from  the  lipe  of 
one  party  until ,  it  waa  received  in  the  ear  of  the  other  party.  Anything  short  of  t 
would  be  to  rely  upon  hearsay  evidence  of  the  very  looeest  character." 

1885,  Mr.  ItorrU  Oray,  Cdmmuuioation  by  Telegraph,  |  139:  "It  is  true  that 
person  who  answers  a  telegram  is  usually  the  person  to  whom  it  is  addressed.  It  is  i 
true,  however,  that  while  it  is  unnecessary  to  disclose  the  intelligence  contained  in  a  k 
to  anyone  to  effect  its  transportation  by  mail,  it  is  abaolutely  necesaary  to  disoloae  inh 
genoe  to  at  least  two  operators  to  effect  its  transmission  by  telegraph.  Consequently 
telegraph  offers  far  griwter  opportunity  to  deliver  fraudulent  answers  to  inquiries  tl 
the  mail  does.  This  distinction  rend^v  the  principle  at  present  under  consideration 
applicable  to  communications  by  telegraph,  however  sound  its  application  to  communi 
tions  by  mail  may  be  deemed  to  be." 


The  only  valid  objectiou  here  advanced  fteenu  to  be  that  the  opportunity  fi 
nished  to  the  operators  to  learn  the  contents  may  enable  a  forger  to  returi 
purporting  reply.  Even  this  objection  does  not  apply  to  a  cipher-telegra 
But  in  any  case,  regard  being  had  to  the  busy  routine  of  a  tel^;raph-otii 
t'  slij^ht  motives  for  fraud,  the  penal  liability  for  disclosure,  and  the  sm 
-contingency  of  acquaintance  or  co^>peration  between  operator  and  interest 
foiger,  it  would  aeem  that  too  much  stress  is  laid  on  this  circumstance 
distinction.  The  empirical  argument,  that  telegraphic  answers  are  in  f; 
commonly  genuine,  abo  deserves  here  great  weight  Moreover,  the  handwr 
ing  of  the  original  of  the  reply  would  usually  afford  sufficient  means  I 
defence  against  forgery.  There  seems  to  be  no  sound  reason  why  the  sai 
rule  as  for  mail-replies  should  not  obtain.* 


•  Atetrdi  N.  Br.  St  1881,  e.  14,  1 1  (ten 
days'  notice  and  s  copy  of  the  meaiags  Inving 
been  served,  a  telagrsphio  mansat  sluUl  be  re- 
ceived SI  t»tog  "  dated,  directed,  written,  and 
signed  "  ■■  it  purports) ;  t  S  (•  meenge  ptodooed 
on  notice  by  the  opponent  ibeU  be  limilsrly 
received) ;  N.  Sc.  Bev.  St.  IBOO,  o.  16S,  |  80 
(quoted  wrt*,  {  1236) ;  19OT,  People  •.  Ham- 
mond, —  Mich.  — ,  43  N.  W.  108S  (tdegnphio 
answer,  admitted  without  other  authentication) ; 
IBSfi,  Taylor  v.  Steamer  Bobert  Campbell,  30 
Uo.  3S4  (plaintiff  aent  a  telegnun  to  the  defend- 
ant steamer,  and  received  an  anawer  sppemitly 
aent  by  the  captain  ;  teatimoay  that  toe  former 
waa  delivered  by  the  telegraph-offlcer  to  the 
steamer  and  that  an  anawer  waa  next  day  left  at 
hia  offlce,  held  snOcient;   esrefally  reaaoned 
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opinion) ;  Kev.  Oen.  St.  188S,  ||  935,  0S«,  I 
(certain  inatromeota,  when  pent  by  tejr^i 

Presumed  to  be  aenaine  on  certain  condition 
889,  Wcatem  Twine  Co.  v.  Wright,  11  S. 
621,  78  N.  W.  M2  (telegraphic  answer,  pt«sun 
genuine) ;  Utah,  Bev.  St  1898,  f  I  9699,  2] 
(aimilar  to  the  Nevada  Utnte) ;  Waah.  C. 
State.  1887,  M  4864-4366  (aiinUar).  Cmt, 
1887,  B.  V.  B^n,  16  Cox  Cr.  203,  umUt  ( 
ceipt  of  telegram  purporting  to  be  from  I 
defendant,  no  evidence  of  hia  fcutborahip) ;  18^ 
Lewia  *.  Havena,  40  Conn.  363,  368  (telrgn 
not  sufficiently  anthent>cati!d  on  the  fa't! 
1861,  Matteson  ».  Noyea,  2fi  III.  681  (aaid  obi 
that  the  original'a  "execution  mnat  be  pruvi 
precieely  aa  any  other  instrument ") ;  18{ 
Smith  9.  Esston.  64  Ud.  188,  146  (telegram  u 


""!r"^     ""^'^  ^^'^^^B  AND  TELEPHONEa  ,  ,,«, 

telephone.  H^^JnT^U^  dtC^tlSl  "1^*  ?  ''  «"»"»'nicatio„  by 
•nd  give  ri«,  to  dutiact  objecut,  K'^^L°ir'''""*  "^^  »"  '"^"'v-^d 
considerations.  '^        '  '""^  '^'^'^''7  ""y  nst  on  different 

(1)  B  asserts  that  certain  words  rB«..,m»j  *    v 
or  the  like)  were  ntfred  to  him^  i  o^fh^^  ^  r**^***'"  "  "'"'•-i"" 
that  the  antiphonal  speaker  wa,  if  Thi        '^'^P''""^;  how  can  B  testify 
of  Authentication ;  ^  Z  three  ition^aVrb^Ir'^HV'^  ^""^'P^' 

(«)  It  IS  sanerally  conceded  that  a  oewon^-.^  *""''^'^  = 
h!,  hi,  voice,  if  the  he«er  is  -cquainKS  71  TT'""^  ""-^  ^""t^'^* 
then,  that  B  i.  thus  acquaint  S^fvdc:  Zflti:'"''-'  ^'''-•-«' 
tiroes  be  distinguished  on  the  telenhonp  p„r:i.  .  «  f *  ''°'°*''  °"»  '«>n>e. 
distinguish  A's  voice,  then  Ts  Sf  tJat  Aw  A  *  ^'^  ^°  *'^»  ''""*»<'« 
sufficient  evidence.    This  mucS  s^m,  tLj      f '  "P^^"  "  '"""^^^d  on 

(i)  But  if  there  is  no  reZm^nofl^  *^  ?™"^  '"^P'*"^ ' 
dence  to  authenticate  the  3;wfsrk;;^ir  "^^'^  ''"«'=''«°*  -'- 
sundry  circumstances  (including  other  ^7-  t  ^'^®"  *=*^'  "^  doubt, 

But.  apart  frem  specij circur^i^ces  "^aT"^  "l**  ^  "''^>  "'"^  ""ffi'^^* 
has  ever  contendJTthat  if  tb^^re^^  fiLT„,^'  ^   '^'*  «^°'''>  ?    No  one 
identified,  his  mere  purporting  tJ^S  A  k  suffic  «n"f  "^  "  ''''  """^  °"«  ^  he 
purporting  signature  of  \  to^letter  woSd  .^     « '  "°^  """^  *'»'"'  '»"«  «•«" 
only  case  practically  present  herefoTi^^th^.  ?pf  "*  iT"'  §  2^^>-    The 
answered  by  a  person'^XtTSV  Th  °         °""> "^ ^  -""^  ^^''« 
circumstantial  trustworEess  5f  mereantill  Z  "  T''  *"  '^  ^'*^  ^"  '^e 
in  average  experience,  the  numb^rs^T  ,  ,  °"«*"r  "»<'-  §  95).  by  which, 
to  the  stated  names  and  Xss^  and  th«  ^^    ?'^'''"*°'^  "^^  °""^P°"d 
number,  and  the  person  caZTrin  tttXThet ""  "^  ^'^  '=''"-^ 
fice  for  some  reliance  in  mercantUe  affai™    -IT;         ,1  ''"^""^"^nces  suf- 
to  treat  them  in  law  as  at  least  stfficSTj.i^  ZTtoT  "'^  """^'^ 
testimony  based  on  prices^urrent  is  receiXr^ VtiS^  '^l^'^'hi^''  " 
received  some  judicial  support:  ^       ^*    T''"  ^*«^  has 

Burt  n.  R  Co.,  81  Mi„„.  472,  18  N.  W    llfi' 

V  ^  ^«'"?  "•  Luml»r  Co..  82  id    216    11> 

48  N  •  H^i?r'  '.'f"'  ""^'-y  i   Whipple! 
"  «.  H.   487  (oiioM  ntpral  •  i«r7    a».». 

Hopkins  60  VL^'sie.  832  /Xiii)"'  '' 

Kor  the  qaettiou  whether  the  onmiia/  i.  fh. 

1900,  Sfiawyer  e.  Chamberi«in,  US  U.  742, 


me«n,of  hehearinrorothL    •  ^"'""•'-•l  by 

6TM&^8:r^^^o^?'-«^'*: 

fc„d„f.  .d^ission.;    idr„tl?/ofti^feiffi: 

N  E  9m'^.!i»»"'''^*"''  "3  N.  Y.  456,  88 
ovir  the^ Li  '"'"^''  '"'"""««i<"'«I  »dn,iii„n 
owr  the  telephone  where  the  speaker's  voice  was 

mi«!J^  r?"  ."«  ««dsTft  of  the  fomer  ad- 
mittuig  bi.  Identity  u  the  perwn  cony^t^ 
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1880.  Tkam/mm,  J.,  In  OM*  PHolbtt  Co.  r.  AdU,  M  Mo.  Apfk.  461,  4M  (tiM  piai 
ngmt  mIM  up  Um  cUfeD<Unt  io  Um  onUiuMy  wj,  and  Mind  »  U  Uwt  wm  &,"  t 
fandant,  and  wm  mMmtnd  "  Ym"  ;  than  ha  aakad  why  tha  datandant  did  not  p 
bill  in  qneation,  and  waa  anawarad  that  IIm  oafandant  would  attand  to  it  toon ;  tha 
did  not  know  tha  dafandant  panaaally  and  waa  not  aeqoaint«l  with  hia  volaa): 
theaa  daoiriooa  [ooooarning  idantity]  prooaad  upon  tha  prinaipla  that  thoaa  arida 
mattan  upon  wbieb  man  are  aomp^lad  to  aat  in  tha  oidinaiy  aCaira  of  Ufa  and 
naual  traiiaaetioni  o(  boainaaa  ought  to  ba  allowad  to  go  to  tha  jury  in  eaaarwhai 

baoome  matarial  to  tha  iaanaa  on  trial Tha  uaa  of  thU  inftrumant  f aeiliUtaa  bi 

to  anoh  an  aztant  that  it  would  ba  »ary  prajndieial  to  tha  InUreeU  of  the  bnainaa 
munity  if  the  Courta  ware  to  hold  that  boiineia  man  bra  not  entiUed  to  net  npon  thi 
of  being  able  to  gira  in  eridanoa  to  Joriaa  rejOiaa  which  thay  rB«ei»a  to  oommonic 
made  by  them  to  paraona  at  thair  nanal  plauea  of  boainaaa  in  thto  way."* 

(e)  An  additional  element  enters  when  the  antiphonal  speaker  do 
purport  to  be  a  particular  ptrton,  but  merely  some  number  of  the  offi» 
authorized  to  make  a  contract  or  an  admission.  Here  the  question  is  wli 
there  is  sufficient  evidence  that  he  was  really  a  person  acting  in  the  oppoi 
office  and  authoriaed  for  such  transactions,  or  was  a  mere  intruder,  'c 
stander,  or  unauthorized  clerk.  ^  On  the  principle  above  suggested  (tl 
not  with  the  same  force)  mercantile  experience  may  well  suffice,  by  ' 
customarily  the  person  who  is.  in  fact  summoned  to  the  telei^one  anc 
ceeds  to  conduct  the  negotiation  is  prima  faeie  a  person  authorized  to 
precisely  as  a  person  receiving  money  at  the  cashier's  desk  is  presui 
authorized  to  do  sa  Upon  this  point  there  is  little  judicial  inclinati 
take  the  liberal  view." 

In  any  eveut,  particular  additional  drcumstanoes  may  always  sufi 
complete  the  gap.^ 


*  The  mlingiitra  Tariant:  IMl,  Yaoghn  •. 
SUtr,  ISO  A'  .  18,  SO  So.  <6»  (telephone  mei- 
mge  to  •  physieiitD,  who  did  not  identify  the 
voice,  excluded,  the  eender  not  heing  otherwiaa 
identiBed)  ;  1888,  Wolfe  p.  R.  Oo.,  97Mo.  481, 11 
8.  W.  4»  (like  Olobe  P.  Oo.  v.  Stahl,  uvra) ; 
1M2,  DelogUo  v.  Bemey,  33  B.  I.  828,  61  Atl. 
42S  (whether  a  telephonic  comnraniostion  wai 
idmiaeible,  "  without  eriilenee  of  the  identiftca- 
tion  of  tlte  defendant  or  his  axent,"  not  decided) ; 
IMS,  Lincoln  Mill  Co.  >.  Wittier,  —  Nabr.  — , 
»5  N.  W.  857  (not  decided). 

DUtinffulsh  the  following  cuet,  not  ooneemed 
itrictty  with  UMimmy  to  a  jury;  the  standard 
of  certainty  or  •uffioieiicv  may  well  be  adiOerent 
one:  1889,  Banning  v.  'Banning,  80  Cal.  27S, 
22  Pac.  210  (acknowleilgment  of  deed  reoeired 
by  notary  over  telephone;  qoettion  ezraeasly 
reserved) ;  1894.  Mur|.hy  ».  Jack,  148  N.  Y. 
217,  86  N.  K.  888,  81  Abl..  N.  C.  S07  (informa- 
tion  as  the  basis  of  an  affidavit ;  there  mnst  be 
some  evidence  of  identity  besides  the  mere  asser- 
tion of  the  informant) ;  1898,  State  v.  Nelson, 
19  E.  I  467,  84  Atl.  990  (information  received 
by  an  officer  of  the  court,  on  the  telephone,  tl>at 
a  juror  was  ill,  held  insufficient). 

*  1890,  Ohermann  Brewing  Co.  v.  Adams, 
88  III.  Ap.  640  (snppoied  admissions  of  the 
authority  of  0.  as  agent  were  rejected,  the  only 


erideno*  of  identitv  being  that  a  te) 
answer  waa  receiTsd,  to  the  inquiry  ab( 
authority,  from  what  porported  to  he 
fendant's  oiBee,  bnt  tha  voice  oC  no  ei 
or  Arm-member  of  the  defendant  being 
or  lecoKnixed  by  dM  pUintilT;  the 
reason  was  that  anma  patioD  not  liaviag 
ity  to  answer  might  have  answered); 
Bock  Island  A  P.  R.  Oo.  ».  Potter,  88 
(edmitting  a  telephonic  admission,  as  U 
of  stock,  purporting  to  oome  f^om  soim 
the  defenunt  s  office). 

Where  the  ]ieiaon  answering  ttma  • 
gives  no  name,  it  will  nsoally  be  snffi 
Hentify  him  with  some  employee  an 
to  make  such  admissions.  Bnt  where  1 
a  name,  and  the  name  is  that  of  a  pen 
ing  no  authoritv  to  make  admissions,  it 
less  to  offer  evidence  of  idertity  or  to 
that  question  at  all,  because  the  stater 
that  person,  even  if  made  as  alleged 
be  irrelevant ;  an  instance  of  this  i 
in  MorreU  v.  Lnmber  Co.,  61  Ho.  A 
(1892). 

*  1901,  Herendeen  Mfg.  Co.  e.  Mi 
N.  J.  L.  74,  48  Atl.  626  (conversatl 
defendant's  agent  received,  where  d 
admitted  that  be  heard  and  author 
agent's  reply);  1891,  Missouri  P.  B. 
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of  th.  line,  .nd  tb.  \»,ti,f  ^^ tT^ Z^^!!T^'*"'  •"'"'  «»••"  '"d 
municted  to  him.  then  Bk'T^.i^ilt  .f  "^  •*'**'"•"*•  «'  ^  J«-t  «>m. 
but  only  to  the  ope^tor-.  ^  cler^fMLToJ  T I  r'!"*"  *"  ^''  ""»•""• 
8  669),  .„d  we  are  in  truth  S  i^Zl  T*"'  ^  "''^  *°  ^"^  (««<•. 
teatiaony  of  the  operator  or  clerk.  ^Pf'^^^T^  <*•  '•  «t~judici.l) 
.mined  {anH.  §  669).«  ^^"  "*"**'*»'  >>••  el-ewhere  been  ex- 

§  2166.   rranuapttoa  of  Uabm*.  ^  « 
ca«,  of  a  telephone-reply.  ex«SnS  ii  ^'HllT  "'"***'  "*  "«• •    The 
point  where  the  question  ral^tTli^t  P^*  J"8  "«<'««°.  brings  u,  to  the 

begin,  to  be  one  of  .uthTn^t,^.  any '  °Lr' ;"'''^""?  *  ''"""°«°»  ""d 
done  by  .  given  perwn;  anrS  th^  ^  *  Purporting  to  have  been 
from  id,nmy  of  JTm,  (^  §  262^)  nlav.T^T""  °'  ^"'^•'^  "/  P"-*'« 
alway.  come  L  question  to  the  ZeS^ant^^^^^^  ^^'^f"*  P"'*'  ^^  ""y 
§  2133.  par.  2) ;  but  it  i.  of  m^t  Cult  S  f**"*  °'  •''^"™«"'«  <«'^. 
tognuitee.  and  grantor,  in  deSl.C™r«T°l°  7^ ''""''°"»»°«» 
proving  a  telephone^naweV  orTdocumln^iT  ^V"-  °'  T^"*^  '«"'•<»  » 
him«lf  by  a  certain  name.'         **°*"""*»«  aeen  to  be  .igned  by  one  calling 

S.  Antfautloatto.  b,  oaoUl  Cwtodr. 
§  2168.   OwMrai  PrinotiriM.  ■■  ■nmi.ii   *     .  ^ 

When  in  a  government  offiVaiTkepf^lrn/r*^^"'*^  '^  "^• 
of  an  oiHcer  appointed  to  ZTl^?tS^  "^^  ""'*"'  *•>«  "-"tody 
suming  that  reTrda  found  Se^eefktt.  a«r"'"°°'^r  "^^^^  -^""^^^  '"  "- 
as  weU  a.  criminal  to  suSte  o,  !*  .  f  f""*"-  '*  '""''^  ^  difficult 
usual  mode  of  authe^uLS^lrarm Lt^^T''^  .**— •  »•>« 
or  officer's  handwriting)  w3l  i  botrhZw  ^  ^  ^"^^  '^^  ''^"k's 
its  repeated  necesrity.  but  al^  often  LSh^l  ""^"^«°'«°*'  "^  "^^ount  of 
of  official,  as  well  as  the  antiWtv  ,5  ™     ^    ^'*'  °"  '^"°'  °'  t''^  'change 

therefor,  never  to  have  b^n  2bl  Z'T""  1  ''^  T"^''    ^^"-"^ 
„  . ,  ^  ^''**^  '•"»'  *^«  existence  of  an  official  docn- 


HeidenheJmer,  83  Tsx.   901     17  «    w    «a> 


i^Vr!!!!''  ^'^ '  •'"tonH.r  with  in  unknown  clerk 
the  letrned  jnUg,  u  wuminK  the  vT^  fac? T 
«*w/nc<»m«/w„.  cl«k  in  the  pUintiT, 

in,nl22""°?'"y  »«",  other  principlei  may  be 
WTOlved,  -for  example,  whether  a  nerwn  m.v 

«  tne  time  to  be  a  message  receive.!  by  him 

',"  jj° '"tance  elaewh^ted  (a^  !  lim 

mi«d™  nA'i,''"'"*"-' ."'""'"  •"  opponent's  ad. 
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uwnt  in  Um  upproprUta  oflkUl  eaitodj  is  niflleitnt  •videnot  of  its  grani 
IMM  to  go  to  U>«  jury.' 

Tha  fonna  in  whioh  the  tMtimony  to  this  fact  tuj  bt  piwmted  an  f« 
according  as  tha  witness  is  tba  ofBcial  enstodian  himself  or  some  other  | 
son,  namely,  (a)  the  ofltcial  custodian  bringing  the  record  into  court  i 
idautifying  it,  {aa)  the  oflMal  custodian  certif/ing  a  copy  from  it,  .(6)  a  ; 
vate  person  bringing  the  record  into  oonrt  and  identifying  it.  (M)  a  priv 
person  proving  a  sworn  or  examined  copy  of  it 

(a)  As  to  the  first  method,  the  identifying  of  the  original  by  its  ojti 
euitodion  bringing  it  itUo  eourt,  the  only  question  here  arising  is  based 
he  impolicy  of  allowing  official  records  to  be  taken  out  of  the  office  (/i 
I  2182). 

(aa)  When  the  official  enstodian  eerti^  a  eopg  to  be  used  in  evidence,  i 
such  a  copy  is  admissible  under  the  Hearsay  Exception  for  Official  Sti 
menu,  the  certificate  also  testifies,  expressly  or  by  implication,  to  the  ge 
inenees  of  the  original  in  his  custody  from  whioh  the  copy  is  made  (a 
is  1677,  1680). 

(6)  When  a  privaU  penon  idefltifies  the  origin/^,  brought  into  eourt  by  h 
there  arise  two  difficulties.  The  first  is  analogous  to  that  already  noti 
( (a)  ntpra),  namely,  that,  even  though  the  production  of  the  original 
the  official  custodian  himself  may  be  allowable,  yet  the  Uking  of  it  fi 
official  custody  by  a  private  p'rson  exceeds  all  bounds  of  propriety  i 
safety,  and  no  testimony  obtained  in  that  way  can  be  received.  This  c 
sideration  has  weighed  with  some  Ckmrts ;  but  there  is  no  generally  accep 
distinction  of  the  sort*  The  second  difficulty  arises  from  the  necessity  of 
witness'  testifying  to  finding  the  records  in  the  appropriate  custody ;  he  di 
clearly  know  and  show  that  its  place  of  origin  was  the  proper  one.  1 
question  is  identical  with  that  arising  under  the  next  mode. 

(bb)  When  a  private  perton  testifies  to  a  sworn  or  txamintd  copy  of  a  /m 
rteord,  i  e.  a  record  examined  by  him  for  the  purpoee  of  making  the  cc 


*  Compiira  tha  doetriiM  slIowinK  m  onear 
to  tntirjr  to  ■  pradaaenor*!  dBeUl  haiidwritinK 
r.  .T^i  vnwtinUae*  witU  tha  laeordt  of  tha  offloa 
(■Kb.  1 704). 

*  with  tha  roHowinff  eonpara  tha  eaaaa  eitad 
tmtt,  H  IIM,  1344,  I«77,  and  «M(,  f  3183t 
InadmimibU:  1840,  DeTliii!(  p.  WaiUimon,  9 
Watt*  SII,  S17  (a  papar  fonnd  in  tha  Court 
ilea  of  uiotber  oonnty  and  brooght  away  by 
■  member  of  the  bar,  axoladed)  aach  papara 
ahoatil  be  anthnnttcated  by  prodaetion  by  tha 
eoito<lian  or  by  his  certiflcate) ;  1841,  Hoekao- 
bary  p.  Cariiale,  1  W.  A  8.  S83  (xood  opin- 
ioa);  IHSl,  OarriKnaa  v.  Harris,  IS  Pa.  844, 
Ml,  MirA'e  (records  brought  from  tha  Conrt  by 
the  custoillin-clerlt ;  admitted) ;  1850,  Miller 
».  HhIv,  26  id.  433,  435  (If  tha  opponent 
■dmita  genninenesa,  the  oflleial  enstodian  need 
not  attend  to  mthenticate) ;  1888,  Parry  v. 
Maya,  1  Hill  8.  C.  78  (a  aehednia  and  assign- 
ment  olfarad  aa  a  raeord  of  the  oonrt;  tlMra 


being  no  intrinaio  eridenee,  anch  as  the  sci 
eoiu%  it  most  be  antbentioatati  by  being 
docad  in  oonrt  by  the  keeper  of  tha  f 
reoorda,  or  by  his  oAcial  eertilleate).  Ad 
tShU:  1897,  Coliimbua  ».  Ogletrra,  102  G*. 
39  8.  E.  749  mmhU  (uity  emincil  minntrH 
Bciaotly  anthanticated  by  aa  olBear,  other  i 
tha  olerk,  haTing  temporary  custody) ;  1 
Hathaway  «.  Addison,  48  Me.  440,  443  (t 
raoords  identiflad  by  another  than  the  A 
"  wa  know  of  no  mle  of  law  which  r«iiiin's 
identification  of  anch  a  record  by  any  offii't 
the  town  ;  it  is  snflleient  if  it  hi-  proTsd  by 
competent  witness  who  knows  the  fact ") ;  t 
Bollard  v.  Thomas,  19  Omtt.  14,  18  (r.'<' 
book  from  another  Court  is  sniBciently  pn 
by  one  who  knows  it  to  be  such,  whether  c 
or  not) ;  and  tha  cases  cited  ii^hi,  note  D, 
po$l,  1 3159,  nota  1,  whaia  tba  praaant  diffic 
was  not  (•ised. 
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taffloM  to  •uthenticui.  but  it  mutt  be  Zrlv  «.H.  »  ^"  '^'"  '"^> 

««.  .trict„«.  i.  .hown  in  t^rg'tt  p:::?or:ht  l??"'-  ^"'^"«''' 

p..  tb.t  tb«  origlniU  OM.  out  of  th.  Jp,?r..i,    u  .   '  '''~*^  P"""^  l*'  "•.  wit- 
r*"***!  tnm  th.  record  iu«lf  whioh^«  T    U    ''.**  """'"  **  ••>"*"  ^  •"J  Hght 

oflter.  it  would  h.w  bMn  ««el,TYh.  .rSLnT™  ?!!!?•"  °'.""  ''•"'*'' "'  "•«  P'^I-' 

offlS.r^^iS;S'C!?..''.t:T*^  by.„otherpe«on  than  th, 
.  r       •'^  *^  "•  "*^''  a,  .  part  of  It.  i.  .  difficult  one  to  reaolve.  and 

raUilbl.  OB  prorf,  ..  1,  ,h,t  th,  copy  off.i«j  hi. 
hwi  comiKiwl  by  th.  witn«.  with  -  ^  •    • 

AIM     U    AH    •«■««    *..^.^^^^        •    .■ 


i»«j«-  of  di.  p«d«rt&,^.  :%7.  W/ 

»1  187  (iSJlif^'^?''  <'«'«?•'.  «  BUckf. 
lao,  ia7  (nMpu  in  th.  nnat.d  doekrt  of  a 
Juit  0^  which  WM  In  th.  r-nihii!f  „„!!■* 


raUilbl.  OB  prorf,  ..  1,  ,h,t  th,  copy  off.i«j  b^ 
Wn  coinp.i«l  by  th.  wltn--  with  th.  Zin" 

S.^S"„rl»^1!'  •:••  .'.•'  "•.  n,.,oH,  of  th.' 


w«  h!rJ?-f  l«»>»t.  book,  .nd  th.tth.  book 
^  «r  a  rwBT*  j«  «afflei.nt  y  rathnitkatMi  th> 

CftSif  rr  "T^T  ^  "-SJUri  ^;„*  it 

1 1    R!**  *"  '"  th.  «iith.»tie«t«J  mrt  «nd  It. 

Sd''Mt  lI?L!!*  P^°'=**  ^y  *  'ritOM.  who 
nundJd  on^t^.v'^!"  P''°'^"«  ""  '•'""t 

K "  u'w«'8'^L'^,;'','»i"r'\'  '«>'• 

tion  with  .^?'.r  H    ;  i"  ("rig'ntl  exfcn- 


•  t^  which  U  proved  to  be  the  ■^i'of'thi 
Of  reconj,  or,  if  thrr.  b.  no  lucli  m.1  or  If  it 

J^r.  1891. 1  880  (»  copy  of.  fowlgn  JBdlci»l 

Irii.*?  .?"  <*"'P«<i   th.  oriKii..!.  thit  th. 
original  "WM  ia  cwtody  of  th?cl,rk  of  court 

ff^»^h'  TI»<>''»'J  to  b.  the  coirt  i^l 
M     6  "'»'  ■'R«i«tnr.  of  the  lenl  keeiw)  • 

i^ion^JJi  »w.  I  W7fl  (like  i?i.  c  O: 

^  J^^',  ^  ""*  *.'"•  ""I-red  th'.  copy  wiX 

todUd.  the  copy  being  ,tte.ted  by  »,?|LVrf 
to  be  thit  of  the  court) ;  Jfmt.  C.  C    P  1« M 

» ■  r  ^-  .^'7^  *  '"  (""  •tt'flted  .opy  of  • 
foreign  judicial  rword  is  provaWe  by  an  exam- 
tned  copy,  with  th.  axaminer'a  teatimony  to  tb. 
losal  cnatodv  at  th.  n.j_i..i  ..j  .1 '., 


'^^'l^^JIZ^^^^^"^^^ 


By  «fa«^.  aa  eiprw  form  {,  oft,n  laid  down 
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Umn  ■mom  to  Iw  Uttk  Mthoritjr  ngtiding  it;«  bnt  it  maj  b*  n^gMtod 
th*  tort  thoald  b*  whathw  it  is  nuk  th«  dnty  of  tha  eottodiaa  to  Ml 
hiniMlf  of  the  g«uaiiMa«M  of  tha  dooaiMnt  bafon  flliog  it.  or  wh«th«r 
•ubaaqoant  (wrt  of  tha  Judicial  pnoaadinga  tha  doonaant  in  qoaation  baa  I 
traatad  aa  ganuina  hj  tha  Oonrt  or  by  tha  party  now  chargwL  A  dooun 
aatiaf jing  aithar  of  thaaa  taato  ahoald  ba  raoaivad  aa  aaflldantlj  avidan 
if  it  ia  found  flkd  in  tha  appropriate  plaoa.*  Tha  caaa  of  a  M/  or  mntwt 
aJUttfit  in  chancarjr  haa  ofton  baan  paaaad  upon  in  rulings  which  aaan 
Justify  soma  such  f^naraliiation.* 
J  2169.  ••«•:  AppUartiaatoSuiUtoyOaataiaaaaHa.  Thasamagan 
principlea  apply  to  official  ^v.->rds  of  aU  sorts.>    Tha  fact  of  tha  docun 

•toa,  vitlMNit  ffUmm  tUt  It  iMd  cm  bm 
<■  tk*  othw  Mil  I  (hImM  I  "  It  tppMn  to 
Mra  feaad  la  tk*  oOtt,  bnt  tiMra  it  no  i 
b»  wboai  it  WM  iwt  th«»,  or  that  it  wm  dmx 
1187,  HifbHold  ».  PMka,  H.  A  M.  108  (dei 
tjoB,  admlttwi  by  uamiMd  mpjr :  wMciall 
tbt  tml  WM  on  aa  iaaua  oat  of  Chaaec 
184»,  R.  ».  Tarnar,  S  C.  «  K.  78«,  786 
darit ;  proof  of  haadwriUag  at  tha  witnaaa 
of  aa  oflkwr  aigaiu  •■  Bjr  tha  Coart" 


•  ISai,  Wood  a.  nn,  10  Mart.  IM,  Ml 
("tha  bonda  Mkaa  bjr  tha  oflem  of  tha ooort, 
in  (raraiianea  to  law,  ara  auttaia  of  raeoid.  whan 
|«t  on  tbt  RIm  of  tha  eoart,  aad  aaad  no  arooT 
of  tha  ofloar'*  aigaatara ") :  IWNL  Ciaw  ». 
Abrama,  —  Nabr.  —  ,  M  N.  W.  «M  (oaklal 
bead,  ia  tha  pmpar  ouatodjr  aad  raoardad  aa  ap. 

Kl*h,  ^^  'if  «"«'«"fy  aathantiaatad)  J 
/  «•>'«»•  Mart.  1  Dar.  k  B.  414,  42t 
(rwrdian'a  bond  takan  by  a  Coart  aad  mC- 
aanrad  amonf  ita  raaofdai  aathaatiaitr  pi»- 
aanwd) ;  1840,  Boyd  *.  Cooi.,  IS  Pa.  SM,  US 


(tnwtara  bond  approtaj  aad  «lad  ia  Coart, 
admittxd  i  "it  laiiiht  and  oufht  to  ba  inlmd 
la  aaeb  a  oaaa  that  iu  ganaiaanaaa  had  baaa 


inqnirni  of  and  paaaad  on  by  tha  Coart ").  for  tha  aaaatioo  whatkw  an 

^  Compar.  tlUpnaadaata  on  •  atmil^  qaaa-     aaaWa  mSIb^  m!I«£  ^ 

«tnr,  aa  aTi-lanea  of  tha  ftaaiaanaai  of  Slad  dora-     aaa  aarf.  I  a»»  " 


ttn,  M  aTblanea  of  the  ftaaiaanaai  of  Slad  doea- 
aianta,  ia  oonaiilarad. 

•««»•'  1M»,  ».  ».  Juam,  1  ShMT.  Wt 
(paijury  npon  an  aOdaTit  in  Chanoary  i  bald  In 
uawtr  to  an  ol|ja«tion  that  than  waa  no  pmof 
tiiat  it  waa  raally  tha  ilafaadant'a,  that  tha  aS- 
daWt  baiag  of  tha  daAadant  ia  tha  eanaa  and 
aaad  by  him  upon  motion  in  Oonrt,  it'a  anooghi 
...  a  oopy  of  an  aflUarit  only,  prsdoead  aaainat 
a  nian,  witbent  proof  that  ha  mada  it,  uaad  it, 
or  waa  eoD«>m«d  in  tha  eanaa,  that  wonid  ba 
laauaciant  ••)  J    1736,    OUbart,    Bridanoa,    4» 
(ebaamy  papan  Ulad,  admiaaibU ;  aalan  thara 
■Vf.  "*"  ""  Pwx^wMnp  on  tha  bill ;  for  aach 
a  bill  "ia  of  noaaa  to  Dm  party,  and  tharafbra 
mwt  ba  aappoaad  rathar  to  ba  BM  I7  a  atraasar 
to  do  him  an  injury  ") ;  1777,  Camaron  a.  Liafat- 
foot,  3  Wm.  Bl.  1I»1  (affidaWt  ia  tha  MUBelonrt 
ia  a  former  anit  now  tha  aal^jaet  of  aa  aotioa 
ht   nmlicioaa   proaecntion,    admitted   withoat 
prorinff  lixmttura,    "being  Bled   in   the  Terr 
oonrt  where  the  action  waa  tried  ") ;  1817,  Hen- 
Bell  ».  Lyon,  1  a  a  AI.I.  IgJ,  I8S  (admitting  a 
enprof  a  bill  and  anawer  U  Ohancenr ;  "the 
anawer,  being  a  proceeding  in  a  court  of  Jnetioe^ 
muat  hare  been  raceired  thara  in    the  naual 
ooorH,  and  Terifted  by  the  paraon  potting  it  in, 
aa  the  anawer  of  the  peraon  anataining  the  char- 
acter which  it  impartii  him  to  bear"):  1834 
Dartnall  ».  Howard,  By.  A  Mo.  149  (eiamined 
copy  of  aniwer  in  Chancery,  admitted) ;  1885. 
Bees  p.  Bowen,   1  MoQ.  i  Y.  S88,  889,  891 
(afllarit  in  another  anit,  olTend  aa  an  admia- 


propar  f»aarlB&  aaT  praaaaea  of  tha  lAn 
Oonrt,  bald  anloiaatly  abown) ;  U.  8. :  1 
Ooughton  *.  Tilby,  4  Bbekf.  488  (iNirpor 
aaawar  in  ehaneeiy,  not  ahown  to  ba  B 
asoladad). 

For  tha  qaaation  whether  on  proof  of 
aaawer'a  Mniaanca,  MtaMte  ^  nmmi  mxt 
to  ahow  the  idaatitT  with  tha  party  ehari 


aaeaarf,  |9 
*  Can,  I 


IMO,  Winiaa  ».  MeUan,  1 


?:,^-  ,•"  (•>7»3r»nr  Mtnm,  admitted  1 

ta  Mid  ia  a  pnblle  oflba  and  parporta  to  be 

oBWal  retnra");  ..fr*.;  IfOS,  Miller  ».  Jo 

•«»».   -Ark.  -,   78  a.  W.  871  (depoail 

•tating  that"aeopy  ia  attaehad '  of  the  n 

of  a  eottoa  asekaaga,  held  imwacient.  for  I 

of  aay  autaaMBt  aa  to  the  phMM  of  eaatodj 

other  eirranatanoa  indicating  the  ganninet 

of  tha  original);  flm.  Bar.  Bt  im,  I  ii 

(a  record  ia  tha  appropriate  book  of  an  inut 

ment  repaired  or  aathoriaad  to  be  rteonleil 

"praanmad  to  hare  been  made  by  the  nffi 

whoaa  duty  it  waa  to  make  it")j  HI.:  is 

Boekfotd  ».  HiMebrand,  «1  III.  166,  169  (c 

raoorda  from  elarfc'a  oOce,  admitted  on  1 

beta) :  Im. :  1881,  Hebert'a  Snocearion,  SS  I 

An.  1099,  1106  (entry  in  a  marriage  regiatfr 

oBuUl  cuatody,  aaannMd  genuine)  1  if«..-  18: 

Sumner  t.  Sebee,  8  Oraenl.  333  (town  rrcor.1 

raarnagea,  raeairea  from  former  town  clerk,  1 

mittad)  ;  ifoar. ;  1886,  Com.  ».  Bichardwn,  1 

Man.  71,  72,  7  N.  E.  86  (leaae  of  a  pond  |.i 

porting  to  be  executed  by  puMIc  cnminiuion. 

with  authority,  not  reeeired  without  proof 

authenticitr  1  here  the  commiaaionera  wi-rn 

hare  enetody  of  leaaea  ao  granted,  aad  thh  d™ 

ment  came  from  other  cuatody) ;  Minn.  1  18fi 

Sanborn  a.  School  Diatriet,  13  Minn.  17,  : 

(book  of  Mhool-reeorda  in  clerk 'a  oiutoily,  si 

flclently  pivTad  on  the  facU) ;  1878,  Boenl 

Smith,  83  k'.  97,  103,  116  (entriea  "paid 


Milt^m.)     OmciAL  CU»rODT,  SUKDRT  MCORML  ,  „w 

rftfcm  of  ruling.  indi-tw^rJCtr^  ,  ^^  "*"*°"'^  •PI*""*  "PPo- 

fjring  .tfUitlon,  will  u.u  Jly  bT  J!S2  wkJ^^ ,  .  "^'*'"  "'  '*'»•'  ^'*- 
prit.  cu-tody  Ion.  will  n7.X^lJ,SLtlS"r  "  ^""^  *'"  '^'^ 


SiL^S?*"?!:  ''«'**"'^  ••  ««w  •"--Wit. 

~5%  »•  rab<«H<a  or  Uw  ntiim  mLim'itl 


4M  liUi.*!!?  '.  ^»»'"tl>«'n,  »  Ctl.  4H 

m«J.  !7    •'   "'"^    "   diwiiiK.   on    lh« 
■«'«*■  of  •  mortou.  »..».^    ..  r.    ™   •"? 


Clilmi,  tr  N. 


!)i 


e^7^r,i^H„,'^U:r^^^^ 


™iril  V.   Bice,  03  p,.  410    aSj  ^    A  ' 

220  ««   »'.iJ  ,ul!  "*••»■  «»iwrt<,  Mac. 

•iithority) !    r«. ;  1810    IJ-Z.."         »  "^  "" 


uwTT  fill TL  ■!«"'."''  •'"'  '""•"•ly  •!!■ 

"J«W  by  him  ;   tb«  gennlBrneei  of  the  cntrv 
JWJ*   "tbenUcNe,   not   rewiTa  u  oBcW)  • 

is.  i^iiA**!"***"*  •*'"?  P""^"') ;  iMarJohS 

Sa'/'-u    ^  Worthfceld  ».  nrmoatb,  80  id.  R84. 

t.r  b.  jaetifird  on  tbe  Princlpf. '^o"T«Hte 
.«  ^^  k'  '^  ("'"riH!*  Mrtificte :  tbit  it 
nclent);  1894,  Fratini  e.  (uUni    66  Vt    •?« 

inentlcltjr  eridmeed  hv  fuel  th«t  it  w^  m™ 
to  P-rtie.  .t  time  by  J.b^nt  prieet).        """ 

comphcitioii.  of  the  unbtUotiTe  law  aee  Thom^ 
•on  on  Corpomtione.  i  7717  '  ^ 


'It 


1 2161  AUTHENTICATION  OF  DOCUMENTS.        [Chap.  LX; 

4  AntlMiitiaatleii  ky  Oflloial  ■*■!  or  UgiMtiir*. 

§  2161.  Ocnwid  Priaolpl*.  The  hutory  of  the  seal  is  the  historj  of 
epoch  in  our  law.  It  is  the  history  of  doctrines  distinguishing  the  Oerma 
system  of  law  from  iu  predecessors.  Out  of  the  use  of  the  seal  grew 
two  great  doctrines  of  the  authenticity  and  the  indisputability  of  writ 
instruments.     It  is  with  the  former  that  we  are  here  concerned.^ 

The  various  stages  of  development,  in  more  primitive  times,  need  not 
here  rehearsed.*  As  the  doctrine  survives  to  us  to-day,  it  is  in  the  shape  ( 
settled  rule  that  the;  genuineness  of  certain  purporting  official  seal-impressi 
need  not  be  evidenced  otherwise  than  by  the  production  and  inspectior 
the  documenl  bearing  them.  It  is  necessary  only  (in  these  days  of  the 
tinct  vogue  of  private  seals)  to  notice  enough  of  the  history  to  appreci 
how  this  doctrine,  impregna|>Iy  fixed  in  our  law,  once  rested  upon  reasons 
practical  and  so  convincing  that  its  living  force  was  apparent  to  all : 

1867,  Mr.  /.  C.  Jeaffreum,  A  Book  about  Lawyer^  I,  21  ("  The  Great  Seal ")  :  ' 
days  when  writing  was  an  art  almost  entirely  conftned  to  religious  persons,  sealing  wi 
far  more  important  and  efficacions  means  of  testifying  the  genuineness  of  documents  t 
it  is  at  present.  ...  In  the  feudal  age^  any  needy  clerk  who  had  turned  his  attentioi 
caligraphy  could  hare  perpetrated  forgeries  in  perfect  confidence  that  they  would  end 
the  scrutiny  of  the  most  accurate  and  skilful  of  living  readers.  But  the  necessity  for  s 
ing  placed  almost  insuperable  obstacles  in  the  way  of  those  who  were  best  qualified 
most  desirous  to  triumph  over  right  by  fictitious  deeds.  It  was  no  easy  matter  to  pnx 
seals  of  any  kind ;  it  was  very  difficult  to  obtain  for  dishonest  ends  the  temporary  po8 
session  of  well-known  seals.  .  .  .  Great  barons,  eoolesiastioal  dignitaries,  secular  and  i 
gious  corporations,  had  distinctive  seals  at  an  early  date;  but  they  were  couflded  to 
care  of  trusty  keepers,  and  were  guarded  with  jealousy.  When  an  official  seal  was  us 
its  keeper  brought  it  with  reverential  care  from  its  customary  place  of  concealment, ; 
it  was  not  applied  to  any  document  without  satisfactory  cause  shown  why  its  sand 
was  required.  An  obscure  tamperer  with  parchments  could  not  hope  to  lay  his  hanil 
one  of  these  important  seals.  If  he  procured  an  impression  of  a  respected  seal,  he  oa 
not  obtain  a  facsimile  of  the  original.  Seal-engraving  was  an  art  in  which  there  « 
bat  few  adepts ;  and  the  artists  were  for  the  most  part  men  to  whom  no  rogue  would  d 
propose  the  haaardous  task  of  counterfeiting  an  official  device.  .  .  .  The  forger  of  de 
in  older  time  had  not  overcome  all  difficulties,  when  he  had  snrreptitbusly  obtainc 
saal.  The  mere  act  of  sealing  was  by  no  means  the  simple  matter  that  it  is  now-a-di 
To  place  the  seal  on  fit  labels  rightly  placed,  and  in  all  respects  to  make  the  fictitious  d 
an  accurate  imitation  of  the  intended  deeds  to  which  the  particular  seal  of  a  partici 
great  man  was  applied,  were  no  trifling  feats  of  dexterity,  ere  scriveners  had  congrega 
into  fraternities  and  law-stationers  had  been  called  into  existence.  To  get  a  suppi} 
saitabla  wax  was  an  undertaking  by  no  means  easy  in  accomplishment.  Sealing-v 
was  not  to  be  bought  by  the  pound  or  stick  in  every  street  of  feudal  London.  Cire  d' 
/xvw  —  sealing-wax  akin  to  the  bright  vermilion  compound  now  in  use  —  was 
invented  till  the  middle  of  the  sixteenth  century.  William  flowe  assures  his  readers  t 
'  the  earliest  letter  known  to  have  Hjen  sealed  with  it  was  written  from  London  Aug 
8,  lOM,  to  Heingrave  Philip  Frances  von  Daun,  by  his  agent  in  England,  Oerrand  II 


^  The  history  of  the  Isttcr  is  examined  bm(, 
f  2*26. 

*  The  following  works  contain  th*  historjr 
on  the  Oootinent:  1877,  Fieker,  Bcitrawn  lar 
Urknndenlehre,  I,  H  S7-89 ;  1887,  Posse,  Die 
Lehrs   von   Frivaturknodmi  i   1889,  Bresslao, 


ma 


8980 


Hsndbneh  der  UrknndeDlehre,  501-S65,  ei 
cially  SI7-SaO,  SS9-S44  ("the  law  was  as 
pressad  by  the  Zurich  writing-master  Kon 
«.  Uura  in  1276,  that  '  ths  whole  crvdibilit] 
a  document  rists  upon  an  anthentio,  wtll-knoi 
and  notorious  ssal    ). 


:aAP.  LXXJI 


If  3129-2169] 
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iMD,'  and  long  tfter  th»t  date  the  menufactare  of  «.Hn- 

U8«l  for  .eling.    Erery  keeper  of  an  offlofr.eal  hi^  Tun        "  .•^'^"''■^  ^'-Wnnu, 
tim«  the  wax  waa  white;  iometime.  it  wm  «lio„    !Z    •      IT"'*    "  *«•    »»'»« 
veireUbledye.;  most  frequeoUy  it  wai  a  mT^  £,1'  oocaa.onally  it     „  t.„god  wit 
of  1  ttle  children.    But  iu  co«binat?o.?;Ta^";?,rt£e'r;"''''"'    ■"  ''"  ''"-^'^^ 
»M,  counterfeit  a  «aling.i,„pr,«,ion  who  h^  Totaf  !^,!^      "i*"  '  "''  ""  '»»"  ''^""» 
»eahn(r*«-th  or  pa.t..  or  wax.    Eye.  powerfe™  Th     ~'"'°*^<*  •  »'»<=k  of  a  p»rt.cui„r 
V riting  could  ^  at  a  glance  wheZ'^iT^t V«  of  1  h' Hr'" ■'  °'  "  '"''^''^  »"""»- 
pr«t.ce  of  attesting  private  deed,  by  pubUc  orTeU  kn^I    '    , ''°'°'"-     ^''"°'«'-'  ""• 
publicity  which  wa.  the  mo.t  Taloable Trt  of  .rjl,"         T^'  "f"'"  ^  transaction,  a 
obtain  the  impre^ion  of  hi.  f.uri  chiXia'.taf t  h"'  »  V"^^^''  '^"'*'"  «»»'<'  »<>» 
statement  of  the  businew  in  hand.  X  w-lthv  h,T,  ^°     V"'"'' """l"**''  »"d»f"« 
affix  a  municipal  ".1  to  a  private  pa,chmenrw£imJ?r'/''''  °^'^'"^  P*^""'"'""  «» 
the  request.    The  thriving  fi^^holdTwhowa^rSoZ  1      "*"?r:«<">  w^ch  occasioned 
had  fi.,t  .ought  for  the  privilege  openly    .Sfi'.S.^r*'  "^  ,'''''• '"''''  » "'^«"  '^«''=« 
were  the  word,  intnxluced  intrthe  claL  „f  .»15.    •      """f  P'""""''  «"  i>'cognitum' 
licitywa.  hi.  object.    And  to  ^  tSbtt  tS  ^""J  """^  ^•'"''-d' 'how  that  pub- 
prewnce  of  many  witnewe.."  '  "**•  *"*  P"«^  *«»  "Pen  court,  in  the 

bility.of  furnishing  ^nlTnZrZT  ^  «ome  nne«  to  practicalimpossi- 

forgery  in  such  c^l    ^th^t/s    f    eTurwWH  "h-^'^  1^''  '''"«''  °' 
never  been  the  subiect  of  nnifnrm  f  ^  —f  ^^  *^  '"^«  "PP^ies  have 

principle  has  bee^tivelS^X^^         """^"""=  '"'  ^'"^  ^^-^^"^ 

themwl  v..  without  any  oath  made  •  £  LL  „??!'  °!  P""'.*  "'*"'  *"  '""  evidence  in 
oath  concurring  to  their  credib"  1?;.'  £^»1^  °iZ^^'' ^  "°  r*^"""'  »'"'  ^y  «» 
of  the  public  courts  of  justice,  time  ouV7f  mind  "  "  """  '"'''  "'  *'"'  '^•"K-  »»<1 

^.nts^^rmittrthrnl^^^?^^^^ 

beyond  which  no  solemnity  of  auth.nti«fi«n  L  .  ***  ^  *"""  ultimate  limit. 
.e.lofaKi„gdomor«,v^J,Ctet^tttermmo?"'"^;  ^.d  the  public  national 
muniti..,  the  highest  evident  wdtt^'^t^Cn"  "^T^^T"^  "^  °*  «^>«»'<1  <=<»»• 
to  proceeding,  either  diplomatiror  SiSlSt  U  k^  • "  *u  •"««"'««*'y.  «  -elation 
...  But  then,  i.  no  evidence,  it  i.  S  toat^!  L,  "  «  *^  J""'""""*  of  nation., 
.uming  the  »al  to  be  genuine^  hu  S'rn^  S T^  T**"^  ^^  •  P-^P^  "ffl""'-  Aa- 
i.  shown.  For  any  higher  ^de„«  of  Sff^l?  "^  ^  ^''"^"^-  "»''«'  '»>«  <«ntra,y 
than  the  Mai  iteelf  imj,rt..  il  irj^^iie^^^Jf^^P^"™*  "^P"."  ''"'  *««'  »'  'h"  "«onJ 
to.ubv.rttheruleltJ.t».„ri':elt'?brhS^---^^^^^^^^^^ 

act^rM^eWdU'Lrir^JJ"^^^  °'  '"^^  '-^^ '    ^^-^  « »*  ^^at  Courts 

phrases    bout-judSialnotL^fnH  .  "  ""  °^"^'^'*  "^^^  customary 

^  pracuoe  ^    S«  w  "Presumptions."  and  is  so  closely  related 
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When  a  document  bearing  a  purporting  official  seal — a  notary's  cei 
cate  of  protest,  for  example  —  is  offered  in  court,  the  acceptance  of  it  foi 
offered  purpose  involves  the  assumption  of  four  things,  namely,  (l)that  t 
is  an  official  of  that  name,  (2)  that  this  is  genuinely  his  seal's  imprest 
(3)  that  this  seal-impression  was  affixed  by  him ;  and,  furthermore,  (4) 
it  is  allowable  to  receive  his  hearsay  official  statement  as  testimony  to 
fact  stated  by  him.  The  first  three  of  these  elements  go  to  the  matter  ol 
genuineness  of  the  document ;  that  is  to  say,  the  document  purports  U 
that  of  J.  S.,  a  notary,  asserting  a  certain  fact,  and  the  net  result  of  the 
three  elements  is  that  we  bccept  as  a  fact  that  J.  S.,  a  notary,  did  make 
written  assertion.  If  there  were  a  signature  only,  with  no  seal,  and 
document  was  similarly  accepted,  the  second  and  third  elements  wi 
merge  (i  e.  the  purporting  J.  S.'s  signature  is  accepted  as  written  by  h: 
it  is  only  in  the  case  of  a  seal  that  they  are  distinct  (for  it  might  be 
seal's  impression  and  yet  another  person  might  have  affixed  it).  Thus  : 
that  the  second  and  third  elements  are  always  judicially  united,  t.  e.  any 
sumption  of  genuineness,  whenever  made,  covers  both  elements ;  there  ii 
case  presuming  the  seal's  impression  to  have  been  of  his  seal  but  not  afil 
by  him,  nor  vice  versa.  Hence,  in  effect,  the  situation,  for  seal  or  signa 
aUke,  is  reducible  to  the  following  elements  and  is  so  in  practice  trea 
(1)  that  there  is  an  official  of  that  nanu;  (2)  (3)  that  this  document 
genuinely  ejceeuted  by  him.  Now  the  remaining  element  (4),  that  ttiis  hea 
statement  of  his  is  admissible,  is  obviously  concerned  with  the  Hearsay 
only,  and  may  therefore  be  dismissed  as  having  no  present  relation  with 
principle  of  Authentication.  There  remain  therefore  to  be  considered 
first  three  (or  two)  elements  above  noted. 

Of  these,  the  elements  (2)  (3)  are  obviously  pure  questions  of  Authen 
tion ;  i.  e.  the  acceptance  of  the  document  signifies  that  we  have  some 
assumed  that  this  document  was  genuinely  executed  by  one  J.  S.  Whi 
the  true  nature  of  this  process  ?  Is  it  the  process  of  Judicial  Notice  ? 
sometimes  dealt  with  in  these  terms.*  But  this  seems  clearly  unsound, 
the  first  place,  the  principle  of  judicial  notice,  i  t.  of  assuming  the  trut 
an  allegation  without  any  evidence  {pott,  §  2565),  rests  on  the  cone 
notoriety  of  the  fact  alleged,  as  being  too  well  known  to  need  evide 
obviously  this  can  never  be  the  case  with  the  specific  act  of  executing  a 
ticular  document.  In  the  next  place,  the  doctrbe  of  judicial  notice  ap 
as  soon  as  the  allegation  is  made,  without  any  evidence  whatsoever  ii 
support  {pott,  §  2565) ;  it  would  follow  that,  as  soon  as  the  party  all^e 
counsel  that  J.  S.  had  executed  an  alleged  document,  the  Court  must  m 
that  as  a  fact,.and  no  production  of  a  purporting  seal  or  signature  woul 
necessary ;  but  this  is  obviously  not  the  practice.  Furthermore,  it  is 
ceivable  that  a  Court  might  judicially  know  what  the  design  of  a  cei 
public  seal  was,  but  this  would  not  of  itself  enable  tiie  judge  to  declare 


*  For  eiwnple : 
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'The  Mtl  of  •  notuy  pnUie  ia  jadicuUy  takoi  notioe  of"  (OraenlMr, 
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of  judicial  notice.  It  is.  on  the  Lnt^  T-  T  ^^  "^"^  °'  ''"^  <l»«trine 
sufficient  evidence  of  ge^uinen^s  S^;!  Tf'  "'''T'^  °'  ^^^"""^  '^at 
tication  (a«fe.  §  2130r  The  frc  TstiCnl  th^'°' «  ?""'''P'^  °'  ^"*'>««- 
exatence  upon  the  document  of  anTmn-^^  '"*^'''"*  «^^«"««  «  the 
the  official  «al  or  .ignature  and  thi^  I  n  "  """^^S  Purporting  to  be 
because  the  forgery  of  tZ LSot^^^'^Z"':  T^  "  '"*•='«'''  -^-i-^*. 
would  be  fairly  easy  and  ceSn  «  ''^  **  *  •="'"«'  »''d  detection 

wh^hL^ht^Sl^tir;  ^^-'  -->^  that  the  X  S. 

ports  to  be.  is  aU  resdt  orthfpSlroTr.'"  ?^°®^^^  ^^^^^  ''^  P«- 
is  wholly  separable  from  that  of  thSenl .  Tl  ^'''^-  '^^'^  «l«'»«°t 
witnesses  or  otherwise  we  prove  the  t)atr  !  ^  °^  '^^  ^^'-  Whether  by 
fact  that  a  certain  J.  S.  exe'SLd  thi« Tan'Xri  "'  ""''"  ^'"^^^  "^  '•>« 
inely  all  that  it  purports  to  be  and  if^  ^  T  '^  P^P*''    ^^ '«  *hus  genu- 

J.S.istheofflce^h^hel^mstoi?S^^^^^^^  ^"''•^"t 

and  must  be  reached  by  some  othpr^w  ,  f  ^''*^™''^  *« '^^^  do^unient. 
That  principle  is  he«  jSl  no\t  Tfa^J^"  ^''^^  °'  -'thentication: 
IS  judicially  noticed,  when  his  acts  at  ,•„  .  .  the  incumbent  of  any  office 
he  executes  a  document  IS  meiSy  an  an„n  '/•'[''  "°"^  °^  »>'™^he« 
a  particular  variety  of  ac  ;  tS  Lme  t^n^  u"^*'''  «'"^™'  P""«ipl«  *<> 
act  not  been  a  docJmentar;  one  Tts!^^^  ^"W  have  been  done  had  his 
of  this  element  d)  -  nS^ely  hat  JT^L  "'  '^'^^  '^'  '^«  «*''«^»«'0'» 
the  lawful  incumbent  of  that^^- ififnT'^''^  "°'"'7'  ^  ''''^"•'"y 
principle  of  judicial  notice.*  '''*^  ^^  *  '^^  application  of  the 

What  we  find.  then,  is  this  general  rule  ■&,/».. 
synalure  i,  hdd  to  admit  a  doZimth^Ll      ^  "  ^'•'^'^«'-  '^l  or 

«m^  a, genuinely  ea>ecuted  byZZ^^u  '^""^  "'^'^'^  *^  <iocu. 

«  '^mmedmtlJJ^Zu      '*'^'^'»'Vi«r«m.  and  his  official  character 

that  the  seal  or  sig^^'  iJTe  „  rrnn.'^r'"-'-  «"PP-«'  »- 
dence  its  own  genubeneS  -TH.Jl^?'  ^^''^  ^"^  °°'  sufficiently  evi- 
Its  genuineness  theiefr'ren^St  „™v^  another  State,  for  example, 
venience  of  producing  a  wit^who  of^.f  by  testimony.  The  incon- 
genuineness  of  the  L\  oT  signLr^  wl  u  k^"°*^?^«"  **°  *««*«J^  ^  the 
hearsay  testimony  in  the  sLTof  offiirw  '''t^Jerable.  and  a  resort  to 
-  proper.  But  who  is  he  Vprop„"e  T2T  ''^  '"«  •"^"  '''^^^^ 
Naturally,  at  common  law  that  chTefnffi/?^..  ""''^  '"*=''  statements? 
Who  .now.  What  ^"ons'rernfpSrLTwraSSLK 


'■n  EngUnd.  CV)lor«do,  Floridriffitel  Suti"     1°""^*?'.  8»»w 
est  Vi;;guiii,  and  Wi.;!OMta.  ^      the  official  cbai* 
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signatures.    He  must  also  know  their  duties,  and  be  authorized  to  certify 

these,  because  the  document,  being  usually  offered  as  a  hearsay  stateme 

must  appear  to  have  been  made  under  an  oflBcial  duty  (ante,  $  16S 

Finally,  the  certifying  officer  must  himself  have  such  a  seal  as  is  presun 

genuine,  bec&nse  otherwise  the  process  of  certifying  would  only  have  to 

repeated  anew.    Such  a  seal,  at  common  law,  would  practically  be  the  s 

of  Suteonly  (post,  §  2163),  for  foreign  oflcers  at  least,  though  for  demee 

officers  it  might  be  one  of  a  lower  grade.    It  will  thus  be  seen  that  at  comn 

law,  whenever  a  seal  not  itself  presumed  genuine  is  to  be  authenticated  otli 

wise  than  by  testimony  on  the  stand,  two  distinct  rules  are  always  invol 

in  practice,  •  .amely,  the  admissibUUy  of  the  hearsay  certifying  officer's  stc 

ment,  and  '  .e  genuineness  of  his  own  purporting  certificate.    In  other  woi 

two  questions  must  be  answered :  (1)  IVhat  higher  officer  is  authorized  to  c 

tify  to  the  authority  of  the  lower  office,  the  official  incumbency  of  the  pers 

exercising  it,  and  the  genuineness  of  the  document  purporting  to  be  execul 

by  him ;  and  (2)  Is  this  higher  ojiicer's  purporting  eertificaU  to  be  presuv 

genuine t^    The  one  requirement  might  be  satisfied  without  the  other; 

example,  (1)  a  judf .  of  court  might  be  a  proper  officer  to  certify  to  a  cler 

authority  to  copy  the  records  and 'to  the  genuineness  of  a  copy  purport! 

to  be  by  the  clerk ;  but  (2)  the  judge's  own  purporting  certificate  might  r 

be  sufficiently  authenticated  by  his  seal  if  from  a  foreign  State,  though 

might  be  if  from  the  domestic  jurisdiction ;  and  resort  might  further  be 

quired  to  the  seal  of  State,  which  would  be  presumed  genuine.    Now  it 

the  Authentication  principle  which  answers  the  second  question,  and  t 

Hearsay  exception   which  answers  the  first  question.     Practically,  it 

natural  to  answer  the  second  one  first,  because  this  narrows  the  s  ;ope  of  t 

search  for  the  answer  to  the  first;  for  example,  in  the  above  instance,  if  t 

law  declines  to  presume  genuine  any  foreign  seal  less  than  the  seal  of  Stai 

it  is  at  once  obvious  that  such  a  seal  must  ultimately  be  obtained,  and  t 

remaining  question  is  merely  as  to  the  proper  intervening  certifying  officers 

In  dealing,  therefore,  with  the  principle  of  Authentication  by  official  sei 

it  is  impossible  to  treat  of  all  the  elements  practically  required  to  exist  f 

the  admissibility  of  a  hearsay  official  document,  because  the  Authenticati( 

principle  merely  tells  what  seals  will  be  presumed  genuine  ;  and  if  the  se 

in  question  is  of  an  inferior  grade,  resort  must  be  had  to  the  Hearsay  exce 

tion  to  determine  what  officer  has  authority  to  certify  to  it ;  and  the  rules 

that  exception  are  so  distinct  and  detaUed  that  it  would  be  impracticable 

deal  with  them  apart  from  their  general  principle. 

The  matter  is  further  complicated  by  the  circumstance  that  most  statub 
dealing  with  the  subject  provide  in  the  same  section  for  both  sets  of  rule 
i  e.  they  not  only  declare  the  higher  officers  authorired  to  certify  to  othi 
official  documents,  but  also  declare  how  far  up  the  process  must  be  continue 
before  reaching,  a  seal  which  will  be  presumed  genuine;    For  example,  the 


»  ThU  dUtinotion  hv  alnadj  bwn  eumined,  miie,  |  un ;  bet  it 
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rule  of  theHearwy  exception.*  ^"^he-tication  rule  „  well  as  of  the 


cluing  th.t  «^»  ST'i^'lrf  d- 
turtner  certirvimr  of  ~,„„i_.'  „  "•*<'   no 

following  "^'uT^  whlth  diS't^th^''"  ','" 
dealing  with    tignalvroAni^  """""e*'  'how 

•  .  .  [tl»t  various  offlSTd^nS'"' •'•'".'" 
proceeding,,  oertiaed ^ITtte^'.n^'i*^^'' 
"We  when  UcJv  .ntki!,!?'  V^'-i""" '^•d'n>»- 
the  beneftckl  eflJct  of  th^"**^^'  •""'  *•»"•• 
fonnd  by  ^x^Hm^ S^H  Pn>vuion.  hu  been 
by  the  ^ym^yT^^^^.  tC*tt  iri-^^-^ 

menu  are  genuine  and  !?*i.         J^  *"•*  <•«"»- 
tate  the  admisUon  in  .^d.n.l''^'*"^  ^  f"'"- 
likedocamenK""t7.en«SlV.CT''  •"•*  'h* 
certificate,  ofS^:,*!  di;?"e«   ete     u^™"?'^"/ 
.n  evidence,  it  shall  be  Sim  'tt^-/,  ?.  ^~", 
to  be  ««led  or  impres<wi  with  .  jL !  >'Tprt 
and  signed,  or  simiaiTi,!,!        ^"".P*  ?'  "^"d 
P««e3  with  .  *S  h    '  •!•"<»»'"<•.  or  ini- 
the  «.nective  Ict^P  ""  "^f*;  "  d'-^^ed  by 
the  seafor  stamn  wh„«'.       i         "X  Pn>ofof 
esaarv   or  of  ?l^  .;      .    '  **»'  <"■  »'«'"P  i»  nec- 
XofrteL^n'T^^  V^^  offlcSl  cha" 
"me.  and  w,C  w^lTrtL  n  "'.V*"*^  "" 
every  ease  in  which  {h.-*^  Proof  thereof,  in 
have  been  m«iv^  i„  .'J"^".?'  """"l  <»nld 
notic  to  b.^e^f'fh!"fei:)  ■'  i  2  O-dicial 


^iiitmti"!'aLfttl^'"wiS'*'?''*  "'«'"'»»• 
•ignature  or  ail "  .  «  »,  r"""  P""'  of  the 
«»•  of  regiatered  liild  ti»l.  <P""Torting  eertifi. 
"  without Viwf  of  rii.."'-  P"'"''"'^!  genuine, 

«« (PurportKuri^rc^urt'  •*•',">'"•  « 
be  proved)  ;  ^.  ^r'^jL,   sT^a^'  "«^  "»« 
eommi.,io„e„  to  ^d^inT.ier  l|  ?"•  «•  ^'  »  ' 
the  Province ;  affidavit  eto    .51-   V*,'"-  ""'  "^ 
proof  of  aignituror  li  "V^'?'"''''''. ".'"'»« 
acta  in  taking  affidavit  i','.u<'"'"'""«"»'«r'a 
in  the  «.n,e  manner^.  fn?n"  '  **  «"»'enticated 
1.13  (all  docr„?nu^VmiiiS,7W ',"''•'• 
England  without  proof  of  i«il    J  ""  '•*  <" 
tu.re.  or  official  chancer  arThL'^'"'^. '*«"«• 
missible) ;  Xewf.  Con»^l    s?  loS.''"  *•""  "d- 
of  Court  M^mf  8  «ud?ii.I  ^'  J***^  '•  "O-  «"l-« 
of  the  «,al  or%«t^"o?^„  "?*!?*  "  •"  "«  «»ken 
?ul.  etc..  .uthS'To lake  e"  »^'  "?'•'>•'  ™"- 
m  other  Briti,h  poa«„io*^.L7„"S^!'ii''2«.  .-t^!- 


7 — »  ""^M  Kuiiiui 

in  other  British  n^^,™^!.  ''?"?"n»t«ons,  etc., 

-   "   •■  (like  ^rT'"'',"L'"*'P>  States) 

X'~.  ■"'•  "r.  Consol.  St.  1S77  «  A 

litutinB  "  Briti.i.  "  f  °:  i"'?'  <>:  .4«. 


or  signature  of  one  o?  th-  *  -^Z  *'"  ««"1 
•nthorized  to  administer  and  T^'^"*  ""''-■'•''' 
moroutoftheProvim;,l..n\.  ?'V  ^  <"'«••» 

f  88  (signature  and  seal  of  ^  i^JL-     '     '    '*• 

"oti^i^beTkror^hHS^e^?^^^^^^^^^^^  i^5^1:;urs^^''•:;,-r«^^^^^^^ 
i?-^rora'«;L7L°;;i#--"^^^^^^^^    o^suchw^trir'^e:/-,''!!:.!''''-'  p-f 

•tftute,  JnCnte.r"?  n  "i^P'^/  '""Wi 


of  such, Unsure  or  Vi""","^  "without  proof 


-  ri'o^^r-^^^^^^^^^  ?i^  Stafe5hSF«"  - 

the-Tf,  when'offe,^"  rproT"fh'  ^"'"^ 
and  coni|*tency"of«nTco^,rt  „ffi  '  "istence 
man.  "sliall  be  dw^m.^  .u^  .°®''*'"' «"•  "'"gy- 
ther;of,"  whetwTt  U  «  i„H""=  ?'*"""  P-^f 
one  of  ;  federari^n  .  S  M  il^t^"^'"*  S'"*  •»■ 
out  the  „„;?"""?  [hi  »f  (!«"'«7,"f  ♦•k^n  with. 


authinlicating  the  ^e."  orS'^C  or  s^atuw 

~'-";tc^fS:^?^i???^«•'»Mw 


(««Ta;i:retn;fr-thT  iH^L^-  "M  »*  on:T;  fr„l^;„f.  t^/°^«p«,-dent  s..n 

purporting  "eal  and  JLatnrT^?  S°"-  ^""^ '  <"«  'I"  l^vTu^-  iht  ^«'~®"''7."?  *«''«»  'ifh- 

'">t">T  public,  judge  of^nT  ^  ""'"""f'oner,  official  chWter  "'must  5"""i«i'^*"""  «nd 

aaWi?,^?>^; « «2"ns  ^-"'""'  "-»^-'  oTrin'ijr:!?"^^.." -'.^ 

-1  pnrpo''r»"^'r''Z^'5"«f^.^•ft<^•>i 


thei4nii.5o?er  iuZ  *^!/'«"''""<'  "^  -"I  of 


public  under  Mai  or  .  i„H  **■*"?*  ,''y  «  "'"•ry 
Sf  wooid  or "nwrior  "  i^***!  "'  "'"''  »'«  court 
awl,  orthem,mofr,i?r''r''*  ""der  court 
Purate  sedl  or  .  Bri.)  k  ''^  ■'""  ■""'"  "d  the  cor- 

without  other  prooO  genuine 

(««11  ofTmSneVolli  l",''-.""'  «  "»« 
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§  2163.  SmI  of  Stat*.    The  purporting  teal  of  Statt  o(  a  foreign  ni 
by  oniver«*i  oonceauon,  ia  presumed  genuine  ;i  though  it  is  difficult  t 

ehumotar  of  a  judietal  oBcer  In  •  But*  or  T«rri.  dapoiltloM  and  «lM»Tit»  are  pfwuiwid  mi 
tory  of  U.  8.,  to  b«  authanticatod  Jw  oertiBeata  oompare  lb.  |  4708  i  la.  Bar.  L.  1897, 
under  Mai  of  dark  of  a  court  of  locorf  in  oouuty :     (attaaUthm  and  nal  of  an  American  contt 


("Courto  take  judicial 

of  all  the  ConrU  of  thia  State  and  of  the  Uattrd 
Staten ;  the  aoiieaaion  to  offlce  and  the  ofBdal  rig- 
nat'iKi  and  aeala  of  offlce  of  the  prindpal  oOoeia 
of  ODTenment  in  the  legialative,  neentiTt.  am* 
ju<Ucial  departnwnU  of  thin  Bute  and  of  the 
United  Statea ;  the  exigence,  title,  national  flafi, 
and  Mai  of  every  SUte  or  SoTereign  recogniied 
by  the  eiecntire  power  of  the  United  SUtas ; 
the  iw^U  c>  Gonrte  of  admiralty  and  maritime 
jariadiction,  and  of  nftariea  public ") ;  |  a016 
(judge'a  certiAcate  of  affidavit  m  a  foreign  coun- 
try or  domentio  State,  attested  by  clerk  of  Court 
under  its  seal,  to  be  admiuible) ;  Goto.  Annot. 
Suts.  1891,  f  3741  ("  the  impression  of  such  seal 
[of  a  railroaid  commi8sio>:f  I  Uikiu  any  Insti'iment 
purporting  to  be  the  act  or  deed  of  such  commis- 
sioner shall  be  prima  faeit  evidence  of  the  exe- 
cution and  delivery  of  any  such  instmmtnt ")  j 
ria.  Rev.  at  1892,  {  1114  ("the  impression 
of  the  seal"  of  a  coramissioner  of  uiioaltuie 
on  a  deed  or  contract  purportinu  to  nave  been 
made  by  trustees  of  an  intenial  improvement 
fund,  or  members  of  a  board  of  education,  or  a 
commissioner  of  agriculture,  "  shall  entitle  the 
same  to  be  received  in  evidence  ")i  Oo.  Code, 
189S,  I  6143  (seals  of  admiralty  and  maritime 
Courts  "of  the  world"  and  of  Statea  of  the 
Union  and  departments  of  the  U.  8.  Govern- 
ment, are  noticed  without  prooO ;    Hav.  Civil 
Uws  1897.  i  1398  (quoted  ante,  f  1680) ;  { 1402 
("  Whenever  by  sny  law  now  or  hereafter  to  be 
in  force,  any  oertiBcate,  olSc-ial  or  public  docu- 
ment or  documents,  or  pioceeding  of  sny  corpo- 
ration, or  joint  stock,  or  other  company,  or  any 
oertiSed  copy  of  any  document  or  by-laws,  enti7 
in  any  legister  or  other  book,  or  of  any  other 
proceeding  ahall  be  receivable  in  evidence  of  any 
porticulan,  the  same  shall  respectively  be  ad- 
mitted in  evidence  in  any  court,  and  by  any 
peiaon  having  by  Uw  or  by  consent  of  parties 
authority  to  hear,  receive  and  examine  evidence, 
provided  they  respectively  purjiort  to  be  sealed 
or  impreaaed  with  a  stamp,  or  sealed  and  signed, 
or  signed  alone  as  required,  or  impressed  with  a 
stamp,  and  aigned  as  directed  by  the  respective 
acta  made  or  to  be  hereafter  made,  without  any 

groof  of  the  seal  or  stamp  where  a  seal  or  stainp 
I  necessary,  or  of  the  signature  or  of  the  official 
character  of  the  peiron  appearing  to  have  signed 
the  ssme,  and  without  any  further  proof  thereof 
in  every  case  in  which  the  original  record  or  doc- 
ument could  have  been  received  in  evidence ") ; 
Ida.  Bev.  St.  1887.  {  6960  (like  Cal.  0.  C.  P., 
I  1876) ;  lU.  Rev.  St.  1874,  c.  101,  f  «  (cer- 
tificate under  official  sesl  of  an  officer  out  of  the 
State  is  prima  fitci*  evidence  of  his  authorihr  to 
adminUter  oaths) ;  la.  Code  1897,  %  4679  (sig- 
nature and  sesl  of  an  officer  aathoriz;.d  to  take 


a  certiflcats  of  panshase, 

Mi**.  Oen.  St.   1894,   |  887/  {raUroi 

wareboose  commissioner's  seal,  to  be  Ju( 

noticed) ;  |  3908  (seal  of  land-office  on 

ment  issued  by  commissioner,  to  be  itrtm 

evi^lence  of  due  execution) ;  Miti.  Anno 

1893,  f  1794  ("any  certificate,  atteatat 

anthentics^lon  purporting  to  have  beet 

or  given  by  any  person  as  an  officer  of  an 

or  of  the  United  Statea.  ahall  be  prim 

evidence  of  the  official  character  of  su 

son  ") ;  f  689  (same  for  certifimta  of  oS 

ministering  oath  out  of  the  SUte) :  M 

0.  P.  1896,  I  8160  (like  Cal.  C.  C.  P.  I 

Ntt.  Gen.  St.  1886.  H  833,  843  (im] 

of  seal  of  the  State  land  office  "  ahall 

verity"  to  papera  "emanating  from  such  o 

N.  a.  Pub.  St.  1891,  0.  167, 1  8  (insuran 

missioner;  no  further  proof  than   his 

sesl  "shall  be  required  to  authentirat 

official  certificates,  etc.) ;  N.  Y.  0.  0.  1 

I  967  (certified  copiea  by  officers  havii 

must  bear  the  seal,  except  for  use  in  tl 

Court  or  an  inferior  Court) ;  Or.  0.  C.  I 

I  708  (like  Cal.  0.  C.  P.  |  1876) ;  Pa.  8 

Pub.  U  288,  i  1,  P.  *  I..  Dig.  Evid.  61 

eate  under  seal  of  an  acknowledgment  of  i 

able  deed,  etc.,  is  receivable  "  without  ri 

proof  of  the  said  sesl,"  whether  mode  w 

without  the  State) ;  St.  1889,  Puu.  L.  3 

P.  h  L.  Dig.  Just.  Peace  26  (pihlic  seal 

tain  aldermen,  presumed  genuine) ;  8' 

May  81,  Pub.  L.  371,  I  1  (official  chai 

an  officer  taking  an  scknowledgment  i 

Porto  Rico,  or  the  Philippines  to  be  ei 

by  hia  official  seal,  and  if  he  haa  none, 

certificate  of  a  U.  S.  officer  there  who  hi 

V.  S.  Bev.  St.  1878,  f  1760  (on  a  pro 

for  perjury,  any  docament  "  puijiorting 

affixed,    imprnaed,    or   anfascribed    thi 

thereon  the  aeal  and  signature  of  th 

administering  or  taking  the  same  in  t« 

thereof,  shall  be  admitted  in  evidence 

proof  of  any  such  sesl  or  siKnstiire  be 

nine  or  of  the  official  character  of  such  pi 

Utah  Rev.  St.  1898,  |  3374  (like  Cal. 

I  1876) ;    Va.  Code   1887,  i  3334-6  ( 

copy  or  certificate  purportins  to  be  bj 

of  court  and  certain  public  officers  in  t 

and  in  West  Virginia,  receivaWe  without 

seal  or  signature  or  official  character) ; 

Code  1891,  c  180,  I  6  (certified  copy  o 

eata  purporting  to  be  signed  or  sealed 

clerk,  Secretary  of  State,  treaanrer,  an 

county  surveyor,  need  not  be  proved  f! 

Wi*.  Stata.  1898,  {  4149  (quoted  anU,  | 

t  1734,  Anon.,  9  Mod.  66  (exempliH 

a  judgment  "under  the  common  sea 


saw 
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how  f„^e  rul.  would  apply  to  a  colony  or  other  dependency  having  a  .al 

The  principle  ia  in  the  United  Statea  coneedBH  tn  ..,«i-  *    .x. 
seal  of  the  United  SUtes  and  of  any  one  o?  the  SuL  ?^  ^^     '^'  Purporting 
to  that  of  a  Territory  o,gani«d  by  Conlw     But  wh'  .      ^rA""""^  "^'° 
purpose,  of  aubetantivelaTwrn  Z^To        ^."'7'»«'t'>"  t^e  Court,  for  the 

muTty  not  alrea5^rt^"^d  o    TlZI^tT'^r  '"'**  '7  "'"'- 
question  (pot.  §  2566).«  «««y«'«rf  by  the  Executtv,  u  a  different 

§  2164    Seal  of  Oonrt :  dark's  M...*.^ .    <    ^ 
common  law,  it  would  «eem  t^^^  th't^^t  na";?!^  *"*  TT    ^'^  ^' 
.«afe  would  be  presumed  genuine  »ex?orth^ofTLw""/T'  °^  f  •^'"">» 


8Utet"of  Holland,  iilmitted) ;  1826,  YriMiri 
V.  Clement^  3  C.  4  P.  283,  22S  (foreign  sito 
•e.1  wUl  b«  u.umed  genuine,  if  tha  Bute  i.  one 

nr»"?ro'^.i„"?'  ?™"°"  "•.«'<»*"'. » conn! 

88.  89  (foreign  judgment  under  gnat  leal  of 
Denmmrk.  nceiTed  ;  1881,  W.t*,S  r.  WMker 

the  wtand  of  Greneda,  not  (ceepted)  j  1807, 
Buol»n«.  r.  Rucker,  1  C«np.  (U  (indgment 
•e.l«i  with  the  K.1  of  the  iiS.nd  oflXJ?. 
thejudge  »  handwriting  prored). 

'  Beeidee  tha  following  rullngi,  many  lUt- 
utoj,  cited  a»to.  If  ai62,*l«8ft.ie8!rMnre„|y 

roT  •'.**'  <^'.^-  '«n<l-I»tent,  with  aignatura 
of  Prewdent  and  leal  oTu.   8.,   receftS  « 

l»»,  J»  H.  IB.  8ir  (an  original  grant  and  nlat 
from  a  Sute,  authenticatell  by  Se  State  .Ej. 
UDle»  the  leal  i.  in  auch  a  (indition  that  ito 
geL'uinenna  cannot  be  detemdned) ;  1894.  Chi- 

N.  E.  83  (GoTemor'a  denl,  under  aeal  of  State  • 
genumenna  preaumed)  ;  1841,  RoUnaon  v.  Oil-' 

X'Jf  fi!''''-  *^J""'  "'  Maaaachuaetta, 
affixed  to  the  eiempliBcation  of  a  law,  preaumed 
gennme)  J  1881,  Sute  r.  Carr,  8  N.  H.  8«7.  870 
(•eal  of  Connecticut) ;  1828,  U.  8.  r.  Amadv 
llW-eat.  8M,  407  fexempuLrtin  of  Kl 
I»nition.act  of  Maaaaehnaetta,  under  pnrportine 
ngnatnre  of  Sectrtanr  of  State  and  aeal  o? 
State,  receJTBd.  aa  under  Fed.  St.  1790,  quoted 

T''X\'^°'}^'  "••  »'  State  an(Bce,\n.ler 
the  statute,  and  "the  annexation  [of  it]  must, 
in  the  abaence  of  aU  contrary  eridence,  alwan 
b,  preanmed  to  be  by  a  penon  having  the 
custody  aien»f  and  competent  anthoritv  to  do 

817  (record  of  a  domestic  SUte,  sealed  by  a 
judge  of  nrobate,  atteated  by  the  GoTemor  nn^er 
State  seal,  neeired). 

«  1828,  Yriaaari  ».  Clement,  2  C.  A  P.  228 

«10  B^'^IV"!"','^-  ^  '.■  ^'""-  8  Wheat 
tlvJ^LtJ^  ^J?"  "'  fijorrifa  government  not 
I'bilO  ^"^^  ^  "'^  ExeoutiTe  doea  not  prove 


Jt%eSra"„'2.;j-otl2:u'!  ^izxji 

thenon,„it  proper  for  defoSTof  thep^rof\t 
•eal ;  they  aaid  that  they  could  not  tikTiudicia! 
.S  'whio'h'  "»'  •"'•^  ""  the"J^rof  hi 
IsS?  nT^^K  ""  S^^r^y  *°  **  »hown"); 
218  f«^I  ^f  7  f'-  P*  ^'"«'  2  H.  *  J.  ]» 

ZjTls^l  "Picte.  Ky,-sr^."'H.T8i 
iLtM.-r,»^5f^"^^^-^^^^^^^ 

open  the  avenuta  of  fraud  and  imiKMition  ") 

S"  M.'in.  {^"T""'"?  «»1  of  Supreme  Court 
Cn^    L^^'"^?  to  g,  used   by  the  Diatiict 

diLtrict^' J?"  ??»  P'-V'ent  in  th..  tenth  jud  ci.l 
«il  ™m^L  ■l"T'*;  ,"™'Plifi««tion  under 
JTcliim?  *  *°  **  ""^  *•"  fourteenth  district. 
If  the  court  ia  proved  to  have  no  teal  then 
fome  other  aeal  that  can  be  preau^d^'nuiS" 
.a  necessary :  1827,  Packard  ..Hill,  7  Cow  434 

of";T-  ^-  y^"^-  *"•  »  *"•  878,  884  (copy 
th.'i.T"'!!''  l"^*""'  •'  """n.,  aigned  fey 
^™  P  .r'"'  ^^V^'  "~"'«-  "•eaeil  of  the 
Roya^Colege  of  Notaries  beiug  used  and  the 

Mt^).      '"*  no  •««•.  held  aufflcVently  authenti- 

»  1718,  Stennil  t>.  Brown,  10  Mod.  108  (copy 
of  a  sentence  of  a  French  admiralty  court,  '•  suV- 
scnbed  by  the  officer  of  the  court,"  excluded  ; 
the  seal  of  the  court  required) ;  1819,  Thompson 
».  Stewart,  8  Conn.  171,  181  (seal  of  any  Aimi- 
rally  Court,  but  not  an  ordinary  foreign  Court, 
presumed  genuine) ;  NotdecitM:  1811,  Garden 
e.  Ins.  Co.,  7  John.  814.  819  (certified  copy  of 
»  Bntish  Vice-Aamiralty  judgment,  with  Court 
aral ;  whether  assumed  authentic,  left  unde- 
cided);  Contra:  1828.  Catlett  v.  Ina.  Co.,  1 
Paine  C.  C.  694,  fllS  gndgment  of  Vice-Admi- 
ralty  Court  of  Isle  of  France ;  aeal  doea  not 
prove  itaelf). 
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court  aa  applying  the  common  law  of  nationa  and  therefore  as  partaking  I 
comity  of  the  nature  of  a  domestic  court.  Statutes  have,  however,  in  son 
jurisdictions  amplified  the  scope  of  the  common-law  rule  (anU,il  2162, 168] 

(2)  The  purporting  seal  of  any  court  within  tht  juritdietion  is  presumed 
be  genuine.*  Under  this  principle,  in  the  United  Sutes,  wonld  be  includ( 
the  seal  of  a  FMiral  court,*  as  well  as  that  of  the  court  of  another  State 
the  United  SUtes.*  That  this  was  the  ace  pted  common-kw  rule  is  of  ps 
ticular  importance  in  view  of  the  varying  forms  of  authentication  sanCtiom 
by  many  statutes,  especially  the  Federal  statute  {ante,  §§  2162,  1681);  I 
cause,  since  such  sUtntea  merely  sanction  the  form  specified  therein  and  ( 
not  forbid  the  nae  of  any  form  otherwise  receivable  {ante,  §  1681),  a  doc 
ment  may  be  sufficiently  authenticated  by  judicial  seal  on  common-law  pri 
ciples,  though  it  may  not  satisfy  the  statute. 

(3)  The  tignature  of  the  elerk  alone,  without  the  court  seal,  has  been  1 
most  Courts  r^arded  as  sufficient  and  to  be  presumed  genuine,  for  any  a 
tified  copy  of  the  records  of  a  court  witkin  the  juriediction,'  though  not 


boat  TtuuMi  >.  EnktiM,  7  Mo.  318,  317  (cert 
nta  of  clerk  nndcr  court  ml  to  deponiti 
witbont  the  SUt«,  sufflcient).  Omtra,  temb 
1887,  Behn  v.  Young,  31  0».  307,  318  (jurat 
■ffliUTit  by  purporting  jnilg*  of  probata 
Florida,  not  icoogaind  without  proof  ot  offic 
ebaracter). 

It  May  be  added  tbat  the  effect  of  a  judic 
■eal,  with  reipeot  to  Tailing  the  preaamptioii 
genaipeueaa  for  the  docnnieot,  is  to  be  dint 

„r  „„  „„., „ gniohed  from  iti  effect  ai  importing  alao 

it  wae  objected  that  the  judgei  of     ordtr  hf  O*  Court  to  tki  dark  to  makt  the  i 

irt   had   ''no   mean*   of   knowing     tife  amy  lealed  ;   for  only  by  loeh  a  ioec 

order,  in  the  Engliah  mle,  does  a  eartiflcd  o 


*  1«S8,  Otire  «.  Owin,  3  Sid.  14S  ("We 
ought  tn  take  notice  of  a  aeel  crested  generally 
by  act  of  Parliament " ;  noticing  the  seal  of^a 
Weleh  court)!  1703,  Green  ».  Waller,  3  Ld. 
Baym.  891,  8»3  (judgment  of  an  admiralty  court, 
nroTeil  by  exempliRoation  nmler  its  seal) ;  1844, 
Bailey  v.  Bidwell,  18  U.  k  W.  78  (petition  in 
bankruptcy,  aealed  by  the  Court,  sulttciKntly 
authenticsted) ;  1881,  Com.  ».  Philiii«,  U  Pick. 
28,  30  (to  s  oitrtifled  copy  of  s  reoord  in  Middle- 
sex Co.  under  the  purporting^olerk's  hsnd  and 

court  sesl,  it  t^  »i._  ...j 

snother  court    —  .  . 

whether  he  ia  the  elerk  UwAtUy  appointed  or 
a  luorper  of  the  oOce,  and  that  the  seal  of  the 
court  without  a  clerk's  atgnatnre  is  inauOrient, 
for  a  stranger  might  get  poeeeeeion  of  the  ssal "  j 
held,  that  a  eertlled  copy  "  by  the  clerk  of  snch 
court  [of  record]  under  tlie  aeal  thereof "  was 
auScieut  "in  every  other  judicial  tribunal  of  the 
Commonwealth");  186»,  Kingman  ».  Cowles, 
10.1  Mass.  288  ("The  clerk  is  the  nroper  ons- 
todisn  of  the  records ;  and  the  aeal  of  the  Court 
attached  to  his  certificate  attaeta  the  poaaeedoa 
of  the  reoord  in  the  person  who  certifies ;  records 
so  certified  are  always  reoeiTed  as  true  srtsta 
faeie,  without  proof  in  the  first  instance  of  their 
gennineDeaa  or  of  the  oOcial  character  of  the 
peraon  who  assumes  to  act  in  soch  oScial 
capacity"). 


'•  1888;  Womsck  ».  Dearman,  7  Port.  618, 
516  (aeal  of  a  Federal  court  in  a  Territory,  pi 
aimed  genuine) ;  1850,  WUUams  ».  WUkaa,  14 


pro- 


Pa.  St.  328  (seal  of  U.  8.  circuit  court  pnres 
itself,  IS  thst  of  a  dommtie  court). 

•  18M,  Adams  v.  Way,  88  Conn.  41S,  439 
(seals  of  another  Ststa  Court  aianmed  gennin^ 
ami  not  treated  as  if  of  foreign  oourU) ;  1908, 
Ford  ».  Nesmith.  117  Ga.  210,  48  S.  E.  488  (but 
hen  under  statute) ;  1883,  DunUp  r.  Waldo, 
6  N.  H.  4S0  (signature  of  a  coonty  dark  under 
county  aeal  in  New  York,  assumed  genuine,  aa 
being  the  seal  of  the  tmaXj  court) ;  1841,  Steam- 


of  a  judicial  recora  become  admiaaible  as  a  hi 
say  statement  {mU,  %  1881).  The  distinct 
is  neatly  brought  out  in  the  ease  of  Henry 
Adey,  $upnk,  note  3,  where  a  judgment  of 
isbud  of  Oni-iada  was  oSiBTed  ;  the  judge's  i 
Datura  to  a  certified  copy  of  the  clerk  was  pro 
by  teetimony  on  the  stand,  so  that  the  docuni 
waa  anflldently  anthanticated ;  bat  the  clri 
Dopy  was  inadmiaaible  unleaa  he  bad  autboi 
to  make  it,  and  the  orler  to  do  so  oould  be 
plied  only  from  the  seal ;  thus,  a  aeal  was  i 
eeeary,  and  the  pnrportiag  seal  of  a  foreign  cc 
does  not  authenticate  itieU  (jwit,  |  3164)  i 
hence  had  to  be  otherwise  proTrd. 

*  1888,  Ponder*.  Shamans,  80  Ga.  605,  E 
6  S.  E.  603  (signatnie  of  a  probate  clerk, 
aumed  genuine);  1818,  Bowland  «.  M'Gee 
Bibb  489  (certified  oopy  of  a  will  by  a  elerli 
a  court  without  seal,  leceiTable  because  of 
general  authority  in  clerks  to  certifv  s 
copies) ;  1901,  Msrsee  *.  Middleeborough  T 
Oi,  —  Ky.  —  ,  <&  S.  W.  118  (county  ct 
cleA's  signature  and  name  will  be  noticed 
fenuine;  "though  generally  Coiirta  will 
qain  "  some  evidence  of  identification,  —  wl 
ever  this  inconsistent  nrononneement  may  mn 
1897,  Com.  *.  Kecnedv,  170  Maaa.  18,  48  N 
783  (certified  copy  of  a  domestic  record  n 
not  ba  under  seal) ;   1864,  Mi^or  v.  State 
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(4)  Th.  oua  ol  .  >,^',  W|m«,«  ij„„.  ,ee„„  „„,   ^  ^  . 

expni*  decision  M  ooiumon  Uw  •    u  -.._  i.  "v  w  nave  aruen  (or 

porting  signature  of  a  justice  of  the  peace.  evrSfn  ^ejuridictin  i,'n"o'; 
presumed  genuine ;  though  the  practice  U  not  uniform.'  A  uS's  a^ihoritv 
to  take  .  depo.Uioni>  always  a  creature  of  statute  (anU.  §§  376.  ISstS 
and^hence  the  mode  of  authenticating  hi.  certifiite  'JL  ll  sought  W 

8  01Mft"h«"^l  1  ''•*^«  ^V  ^'^"  *'»''°  »  '«~'8»  "^'l  0'  State  (a«<* 
§  2163).  the  only  foreign  official  seal  presumed  at  common  law  to  be  genSe.' 


SuNd  U.  18.  mmbU  (o.rtiB«d  tnonript  b,  . 
.■2f  .•.^"*'^'''  <»'"*'  •otb«ntio»t«d  irfth. 
out  offleial  or  court  Mkl,  admiMible).  Oentra. 
•niKb;  1S«S.  TbomuMn  ».  IMAM,  13  0«. 
24J  (dcA'i  oortifioto  from  a  local  court,  not 
under  court  or  pri»it«  mO,  exduJed) ;  184S. 
Cbamban  v.  Pwple.  S  Ml.  881,  S88  (ilcrk  rf 
•nothcr  court  •  ngiwture  without  nal,  but  the 
•wnatuw  proTol;  oScUl  chanotar  muat  be 
»ho«Ti ;  aame  for  a  justice  of  the  peace  of  an. 
other  oonnty).  m  dear,  ISJO.Ttarton  .. 
Pettihooe.  5  W  44S  (o«py  of  a  raeonl ;  the 
clerk  I  nniia  need  not  be  ligned  at  the  end.  if  it 
•ppean  aoroawherr.  at  leaat  when  the  C!onrt  seal 
u  added).  Compan  the  caaea  cited  umC,  |  2878 
Oudicial  notice).  "^  »  •"«> 

»  1M8,  Allen  ».  Thaxter.  1  RIackf.  899  (clerk 
of  prohata  eoort  of  another  Sute ;  certificate 
without  oonit  aeal.  not  presumed  Renaine). 

•  1796.  AlMpn  •.  Tay:.^,  1  Hayw.  381  8»6 
( Vuginja  reoordjoppy  certieed  by  clerk  and  piw- 
BdiBg  jnatioa  withoot  aeal ;  ax(juded ;  "wfiere 
there  if  no  asal  it  ahoold  be  oertiiUd  there  waa 
none   )• 

•  1874,  HoUaman  ».  De  Nyae,  61  Ala.  »B.  100 
(oop  inning  a,  J.  p  during  a  rebel  occupation; 
presumed  to  have  held  orer  in  office);  1878 
Jenkins  ».  Tobin.  81  Ark.  304,  808  OwUce  of 
the  peace  in  another  State:  certificate  of  deno- 
ntion  does  not  prore  itae  f) ;  1888,  Moore  e 
State.  81  id.  180.'l0  8.  W.  ffl'  (jiSe" ZkS 
entry  does  not  prove  it-elf) ;  1880.  £de  v.  John- 

ti/Li'i"-  !?*■  ?L<i""*^  "^  ^  ;*•"•■  <*"- 

tihcate  of  aeknowledgmant,  aaaoned  ganaine) ; 


1887.  Donghton  r.  TilUy.  4  Blackf.  4S8.  434 
(riguatnre  of  justice's  junit  in  adjoininiTsto" 
not  assumed  genuine  ;  nor  hU  .„thority  to  ^. 
?     ^«°?*^  osumeJ);  1892.  Bridge,  r.  Bn- 

Bradford,  2  Bibb  31«  anstice  of  th.  vace  within 
the  Commonwenlth ;    office  presumed) ;   1818 

!1j  V   !  J"*"**'  »»*   •Jn.is.ible  exceot 

under  Mai  of  court,  or  except  when  sctiw 
nnder  statutory  authority  to  gire  copies) ;  18477 
Winston  r.  Owathmey.  8  B.  Monr.  19.  20  (j«: 

Srih!  *?'f~?.?'  ""•*'■"  «*•''•  ««thenti<5Jble 
By  the  clerk  of  the  county  court  or  of  the  city 
hurtinga  oourtl ;  1888,  Com.  «.  Dowling,  4  Grey 
».  80  (no  seal  required,  for  a  copy  of  a  record 
«ming  up  from  a  justice  of  the  piace) ;  1826, 
Hamilton  ».  Wright,  4  Hawk*  28^,  288  offlcis 
character  ud  signatore  must  be  authent  cated). 
Compu.  the  caaea  cit«l  jK^  I  2878  (judSi 

j-^  *?<"  *'">f,.P0jnt»  the  etatutea  are  referred  to 
in  dealing  with  the  authentication  of  the  takius 

miisibihty  of  copiefi  of  judicial  records  in  mn- 
IM«?r  "Aif  ^*  .nd  offleial  dgnatures  (^ 
f  X1B7).  pe  presumption  of  qfidal  charaOer 
(sa  Where  the  certificate  is  merely  sisned  "  J  p  ") 
is  dsewhore  noticed  {poH,  |  2188) ;  and  the 
mthsntiaition  of  a  Justice's  daeka  by  provina 

i  21^'  '^  "^^  •*•"  ~»^d«~l  T<»2? 


TTif-4- 


fL 
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by  univeml  oonoeidon,  wu  that  of  a  noUry.  The  noUry't  he»«y  oertlfla 
WM  at  common  Uw  not  admiwible  axoept  for  %hr  lingle  puipo*.  of  evidenci 
the  fact  of  demand  and  non-payment  (protest)  of  a  foreign  WU  of  exchai 
(anit  91  1676,  1676) ;  but,  to  far  aa  it  waa  thus  receiyabk,  the  pnrporti 
notary'!  f eal  lufficienUy  evidenced  iU  genuineneea.  The  reaaon  for  the  1 
ceptional  recognition  of  thia  offlcer-e  leal  was  undoubtwUy  the  neoessjty 
prompt  action  in  fixing  the  liabilities  accruing  on  commercial  paper,  and  I 
consequent  impossibility  of  securing  further  certification  of  the  docum 
under  the  seal  of  SUta ;  this  eonsideraUon  suflBcing  to  override  the  nst 
forgery. 

low.  An»H.,  la  Mod.  m :  "PWntitf,  to  ihow  a  piotsit,  produced  sn  imtrun 
.tUrt.,,  D,  a  noUry  public,  and  though  it  wm  indsUd  on  thrt  h.  'ho«Jl  proT.  thj 
itraiMnt,  or  •»  toMt  glw  lom.  sccount  how  h«  Mine  by  it,  H^i,  [L.  C.  J.,]  ruled  tt 
to  be  neoeeeMy;  f or  thiU,  he  lald,  wouU  deetroy  oomoiarce  and  public  trauMOtloai  of 

'^Tn'rUgkman,  C  J.,  in  Br»wn*  r.  PkUod,lpkU  Bank,  8  S.  kK  «♦:  "P»>>lic  , 
Tenience  require,  that  a  certificate  under  a  leal  of  thii  kind  .hall  be  pnma  /ocw  e»ide 
without  proving  that  the  perwn  who  need  it  and  tigned  the  *»tlfic»te  wm  a  notary  < 
n,i»ioD.d  b,  t^  goTcrnor.  It  ought  to  be  pre.un.ed.  tlU  the  contrary  be  prored.  th« 
man  would  daie  to  aMUine  the  ofllce  without  proper  authority." 

m<).  Atorph,.  J.,  in  Waldron  y.  Turpin,  16  U.  652.  66f,  "  fhe  Court,  of  one  i 
can  ha»e  or  be  preeumed  to  hare  no  nwre  knowledge  of  the  tignature  and  Mpaeity  oi 
pablic  officer,  of  .nother  SUto  than  of  any  other  foreign  country.  To  the  abore 
•  there  exi«te  an  exception  a.  regart.  notarial  proteetoof  foreign  bilUof  axcbang^ 
ha.  been  introduced  in  idd  of  commerce,  founded  wholly  upon  the  curtom  of  merot 
•nd  public  coDTenience ;  it  hM  been  acknowledged  and  maintained  by  th.  CourU  of 
ud  iiueh  proteeto  reeelte  credit  everywhere  without  auy  .»u:kiliary  evidence.  .  .  . 
imporunce  and  almoet  univerMl  uw  of  bill,  of  exchange  a.  the  mMU.  of  remitU 
from  one  country  to  another-,  the  great  commercial  fwsilltle.  they  have  been  foui 
olfer ;  and  the  deUy  and  troubU  of  procuring  evidence  from  dUtant  plaoM  are  amoni 
ground*  upon  which  thi.  exception  has  grown  up." 

This  rule  seems  never  to  have  been  disputed,  and  iU  universal  concei 
has  caused  the  precedents  to  be  few  in  namber.»  The  only  question  s< 
to  have  been  as  to  the  form  of  the  seal ;  and  this  was  properly  held  to  de] 
upon  the  law  of  the  place  of  purporting  execution.* 


»  JBng. :  1796,  Wtlrond  ».  Vmi  Kom.,  8 
Hod.  8M  (doUry  in  UolUnd) ;  1808,  Hatohaon 


"whenever  it  U 
which  by  the  nagaa 

^^*m^*mA  "  .     vat 


to  etteit  a  doei 
of  nation*  may 


r  Mannln;S:,'V  vrr  is^  W^'TS     Sd"^ J.'t  ^^V^nU^iH^^ 


IndUn  oolbny;  Eldon,  lTc.,  ohwrvjd  "that 
a  ooUry  public  by  th»  law  of  nationt  bat  cradlt 
everywhere  ;  tb*  Court  therefore  will  give  credit 
to  him ;  but  that  it  wa*  nMeoary  to  prove 
that  the  other  penon  waa  a  magistnta  ") :  1816, 
Kini.aird  v.  Saltoiin,  1  Madd.  887  (French  nota- 
rial aeal,  without  magietarial  anthentintion, 
but  certified  by  a  Ijondon  notary,  received); 
U.  S. :  1840,  Dunn  r.  Adami,  1  Ala.  B27,  630  ; 
1877,  Hart  ».  Bom,  67  id.  618,  620 ;  1796, 
Bpesail  V.  Perkina,  8  Boot  874 ;  ItOl,  Barber 
Hntemational  Co.,   78  Conn.  687,   48  Atl. 


768  (a  fonign  notaiy'a  Mel  i.  jndiciuly  noticed. 


denoiog  the  noUry'a  offidHl  character); 
Bev.  bI  1887,  |  4«9  (a  certifieaU  pnrMrt 
be  nnder  aeal  of  a  notary  in  the  U.  S.  1 
aumntiva  evidance  of  oficial  character] 
Code  1897,  |  4884 ;  1908,  Metcalfe  v. 
—  Mich.  —  ,  84  N.  W.  784  (»wom  ji 
petition ;  notary'*  aeal  ia  nre»nnied  genu 
nesotiable  initmrnentt  only) ;  1846,  Met 
Lloyd,  8  Pa.  St.  474,  482.  Compare  th 
ute*  cited  anl4,  ||  1676,  1680,  dealinft  wi 
admiMibiUty  of  notariaa'  eertificatea. 

t  1887,  Tlckner  ».  Boberta,  11  U.  1 
of  Alabama  notary,  not  In  th*  form  th« 


aMO 


H>l>»-ll«]  omcui  8E4UI  HOTART.  ,„„ 

18iW,  7r«a/,  C.  J.,  in  Stoul  r.  Sialtgru.  19  III    1M  /.a_u>i  .    .  . 

ptlitiou  forwrtMrori.  th«  M..]  Uokta,)-;,!:.  J:;,"'  ("f »'"•»«  •  noUrial  Jurat  to  » 

eount,  o(  Ad«n.th6«ddltiodofTh.«li'^        ^  "^  '"^  '"'  ">•  P*""""-    Within  tb« 

If  t  jpetitioo  w«  toT::?  i'i*irr„rri^^^^ 

•Tidenoe  of  hU  offlclal  el>««,ter.  would  b.  indi.2„«W.  tk-   ^'  ?'  T  ""'"' 

oattu  b  •xprw.ly  oouferred  b»  itatnil  .„J  i        »  /  *.  "  ^be  power  to  »dinii,i.t«r 

where  U  i.  required  by  .Tme  rule  of  tSTL^m^n  f "  "'"''"^  °'  •■'•  '*^'  '"^^  «»  —• 
.11  other  eJI;bi«  ofdM^tlZ  lei^  wTZ  ^iTL*"°"  P""^^"  *"  **"  "*""*»■    I" 

«r  «»•  oomptM>t  eTideuoe  of  hU  .uthority  mult  be  pr^wi. " '    '**  -''  "*  ""  ""^'^ 

jcriUd.  held  iDrofflctaiit  to  •othenticato) ;  18S8, 
C..rt«r  r.  BttUey.  »  Jf.  H.  688.  MS  ;  1844  ^Tk 
of  Rochwtar  v.  Onj,  i  Hill  N  V.  S"?  MO 

n.  «  8.  Co.,  IM  Alik  863,  MS.  18  8a  fl 
(TeoBwnt  notw't  otrtianto  of  eaMarit,  Uck- 
|?«"^.  •^•ot«l)i  18M.  Beyonue  K.  cT,. 
yiiib.ah.uar.   107   Id.   4M,   499,   U  80.   17J 

ickiiowlMlgnMnt   by   ■    "ehuoOTy  elerk"  In 

l»n,  Aihmft  ».  Ch.pni«n,  M  Conn.  230 
(not«y  •  eppointmrat  ud  d>n.tan,  pn>T«l  by 
eertiBcto  o^8«a»t«y  of  lit.t^  tho^ej  art 

1M8,  Cwtw  ».  Bdley,  »  N.  H.  668,  M7  (If 

•ju,  the  official  ohuMtn  of  the  ootwy,  and 
the  law  aUtlBg  th.  da.  manner  of  ^king. 
"urt  b.  nprwdy  .Tid.n<»d);  1848.  Ban"  f^ 
Hoch«t.re  Gray.  S  Hill  N.  Y.  827.  380  (fo?- 
•ten  notaiV.  prot«t  without  aMO.  not  i«»ir 
aWe  "  aa  .Tidmo.  wr  «  "). 


The  mod«  ol  ttrtM^  to  It  by  «om.  oOer 
taw  prindpl.   (Mit,  f  2188),  and   from   th. 

Mft  «^,'  "^"*  Harrlaon  >.  Simona,  66  Ala. 
iiVrf  ii^  "**"«  "''"  100.1  rtatut^M 
Jutioe  of  the  p*Me ;  pnannHd  genuine  without 


8M1 


l^it^^.  Mtary'.jarat  toaniaidarit.  tMr 
ilSiJS  •Jgwt"'*  only  J  gettainenea.  and  officUl 
eh»«etor  Dr«um«i.  witEin  th.  «im.  eoun^) ' 

•«.«•  oth.rwia.  for  a  noUn  out  of  the  State 
by  Matut.) ;  1869,  Dyer  ..  hint,  81  W  80  82 
(aimihir);  18118,  Schif.r  v.  Ki.n»l.     M  id 

about  notariM'  aeala.  e.  101,  I  eTand  e.  »»  17 
of  an  affidavit  of  non-reaidenoe) ;  1896    HeX 

publication).     For  the  statute  in  thh  State  as 

Ji^°i  iwe      """  '^""^  "^'*''  •"" 

•  8e.  .nmplea  in  the  following  caaea  :  1878. 
Donegan  »•  Wood,  49  Ala.  842;  1848,  FuiS 
C^ «  p  Ola»  17  Oh.  648  (eertificat.  of  . 
dwd's  acknowledgment).  ■«  ™  • 

•  l*f  1.  Lambeth  ».  Oaldwdl,  1  Bob.  L..  61 
(doniestio  notary's  protest  without  seal,  re. 
eelred ;  we  are  acquainted  with  no  law  requir- 
>ng  notanea  to  furnish  themaelres  with  seals  • 
i  ■  J  *°«,^P'*ctiee  [of  using  them]  u  oertainlr 
tandabk,  but  nothing  authorizea  us  to  say  that 
the  abaence  of  a  smI  on  th.  certificate  of  a 
notary  can  mrtnt  ita  admission  when  oBered 

27''«    ^"'^-  X-  ^-  *»  ("There  is  eoni 
aiderabla  doubt  whether  any  seal   is  gtrieily 


ftlU 


11^ 


I'l 
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(3)  But  hj  tUtat*  tba  powtr  of  •  noUfjr  bM  bwa  vmjwhm  raki 
not  only  m  to  oarUfjring  otbtr  kinda  of  ooBiawoial  {wpmr  and  othar  aoti 
Uting  to  it  (ank,  1 1676).  but  alao  aa  to  oartifying  aokuowiadgnanu  of  dt 
■waaring  of  oatba,  Uking  of  dapoaitiou,  aod  tba  Uka  (mnU,  { 1676).  8np| 
BOW  tbat  a  notary'a  eartifioato  ia  obm«d,  pnrpoiting  to  npfeaant  bia  aot  ni 
tbia  broader  ttatutorg  aut^oritp.  and  to  baar  bia  aaal.  doaa  tba  purporting 
autHoiently  avidanoa  tba  ganninanaaa  of  aoob  a  doemnant  and  of  bia  ofl 
obaracter  aa  noUrj  f  It  baa  bean  by  aoma  Conrta  oontandad  tbat,  ao  bo« 
tba  common-law  aoopa  of  bia  fnnotiona  ia  axoaadad,  bia  aaal  loaaa  tba  bai 
of  tba  oommon-law  praaumption : 

1810,  lUaHtw,  3^  in  Ut  Cvtfi  r.  Lm<mM$  SpuUn,  4  liwi  La.  9S8(adBlMiiif  a  p 
af  atlonwy  eiwnUd  bafon  a  TrinidMl  notery,  bMrtag  a  Mai,  and  MrtllM  ■■  to  hb  ( 
by  thrM  other  oAom):  "IneaaMof  pro(Mt«IUIlio(«iehMi|«,the<«rtifleatoof  anc 
pablia,  authenticatod  by  hb  taal  of  oOot,  b  raMiired  in  eourto  ol  tha  UnHwl  State*  u 
proof  of  the  drawar't  refoMl  to  tetufk  or  pay  tha  biU.  .  .  .  Thb  b  parhapi  allowwl  toi 
benatlt  of  aommaroe,  aa  tba  daby  naeMMiy  to  obtain  aathantidty  to  the  prolrat  undai 
paat  Ma)  of  tba  nation  may  ba  oontldarad  m  inoompalibb  with  tha  dbpatch  rw]ntre 
aid  of  fair  ud  proAtabb  eommarea.  .  .  .  Whatavar  may  ba  the  raaaoa  for  it,  it  b  in  i 
eaw!  an  eitablbhed  rub  of  evidenw ;  but  we  believe  it  doM  not  axlaad  )Brther.  Ar 
iu  tlie  preMnt  eaM  bound  to  require  othat  tMtimony  of  tha  truth  anc*  gaualu<!neM  ol 
Initrument  under  eontideration  than  that  whbh  it  bean  on  iU  face  f  .  .  .  Wc  ar 
opinion  that  the  only  thing  neoNMry  to  giTe  the  eartifled  copy  of  th«  power  of  attoi 
(the  mbjeot  of  the  preMnt  eonteatation)  tha  ume  eradit  in  our  ronru  of  judicature  wl 
it  would  haTe  in  Uiom  of  Spein,  b  proof  that  the  perMn  who  aertiflea  it  b  a  no 
pnbib  of  tha  plaw  from  wbenM  it  oomea,  and  that  tlia  aartiflcata  attached  to  it  b  n 
hb.  Thb  eTidenea  might  ba  had  by  a  wrtiAeato  under  tha  national  teal,  attwting 
tba  paraon  oertifying  the  initrument  b  a  notary  public  for  Trinidad  by  tha  ki 
appointment;  and  U  tha  dbpuU  had  any  relation  to  hb  right  to  fuUI  tha  dutiM  of 
offioe  claimed  b)  *<!m,  it  would  ba  tha  bMt  eTidanoa  admbaibb  in  tha  eaM.  But 
all  other  pun  appeaia  to  u*  that  proof  of  hb  being  a  notary  rf«  jSirta  b  aufflci 

thb  may  ba  i..-.     by  witneMM,  m  well  a*  by  a  eertiAoata  nndar  tha  national  i 
Therefore,  if  tha  witnew  offered  by  the  plaintiff  knows  nnd  will  prove  the  penon 
autfaanticatM  tha  power  of  attorney  to  ba  a  notary  public  in  tha  city  of  Trinidad, 
that  from  a  knowbdg*  of  Ua  handwriting  it  b  ha  who  Mrtiib*  and  aisns  it,  ha  ouali 
be  reoaivad  to  verify  Omm  faeta." 

Tbia  reaaoning  ia  aupported  by  tha  eonaideration  that  the  peculiar  necest 
for  apeedy  informality  in  commercial  mattera  doea  not  apply  to  oertificatei 
oatha,  acknowledgmonta,  and  the  like ;  and  a  few  Conrto  have  accepted  t 
reault^  But  even  the  aignment  juat  named  doen  uot  apply  to  a  notarv'  i 
tificatea  of  notice  to  indoraera  or  of  protest  of  promiaaory  notea  or  inland  bi 
each  of  which  baa  been  made  receivable  by  atetute  (onfa,  §  1675)  and  ei 


nqaidU,  -—  whether  tha  notaiy'i  dgnitnt* 
■looe,  that  being  proved  in  th*  ordineiy  way, 
wonid  not  be  enough  aoywhera"). 

*  1854,  Hainitt  V.  loilT,  5  DaO.  M.  A  O. 
»10  (affldavit  with  a  Jnrat  of  a  New  York  no- 
Ury,  certiaed  to  be  a  notary  by  the  Britiah  con- 
mil  nnder  aeal,  received) ;  1868,  Bt  Eari'a  Tmat, 

4  K.  *^  •    —*'—■-■ 

tary  < 


4  K.  *  J.  300  (aflidavit  with  •  Jont  of  a  no- 
y  of  Ohio  oadar  aaal  i  not  aUowsd  to  be  filed 


M  nnainely  made  by  a  peraon  wbo  waa  no< 

Sablic) ;  \m,S4  Davia'^Tmita,  L.  B.  8  Eq 
aiat  of  aflblavit,  purporting  to  be  by  a  no 
of  Weat  Virginia,  witii  aaal  and  aignaturr ; 
nature  nquired  to  be  otbenriie  eviJenLi 
1816,  Laa  Caygu  *.  Lariooda'a  8yD(iii-< 
Hart.  La.  t88  (quoted  tufn);  1831,  fer 
•.  Bcaal,  10  id.  U. 


i»«a 
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I  JIM 

offlokl  certiao^te..  it  U^^l  Z^^  """""''    "  '^"''"*  »"  «"•" 
nourie.'  oarUttcu.  in  JZIT  *^  "'••ntdnii.g  uu.fcmity  for 

p^ume  Dot  only  the  doTrnf^t-r^n  f      '  "''/?°  **••  Purporting  «al 

thi.  would  b.^^Vt^ytt.„ii;r»  ""*,'"  ""''^ '' '  T"  ?•-•"»• 

Uw  that  no  ot&cSZ!Zyt^^^n     u^"""^  P"''*''^'"'  "'  '»•«  <«""'"on 

(-«u..  8 163V  'iVa'Sij  Vu^rr.:^  turtl'T  "r «"'  ''^^" 

:^n;?=vds^Sr -^^^  ^- "= - 

«lty  court  .rTn^ST.nd'?".  .1^"  """^  '^^  "^^  °'  ^'^^^  «'  ""  -^-^- 
•een  (««<e  8  SieJ)  t^f^J^^'J  "**""°°  '"  *^«  United  States,  aa  already 
no  pur^L  I'ou  ^'i^'"' T '*  °'  '^at  of  a  State  of  •  ,«  Unioi 
common  law*  TJoul^^nS'lhT"*"  "PP^'^n'Jy  P^ou^ed  genuine  at 

M  the  aeal  of  State.»    R..f  »k»  JT      I*  .      ^^  °°  ^^^  "'"«  '°«ting 

-«u       Stote.     But  the  purporting  seals  of  heal  State  oficers  and. 


nimihl  and  notice,  that  «>i.>^h.  .ill 

doiwr.  nader  utatutt,  with  noUrul  ImI     «!1 

Kr,f,j>  wiisir-  ?^y^^*^^- 

•  III  St.  J8«l.  p.  7»..RaT.  81  18V4  c  101 
Lyt^dS"^ri^J"**''"  •«  of  th.  8Uti 
l«l ,  and  "hU  <-«rtiBtf«t«  ander  hii  officUl  Mai 
•ui  lurtlw  proof  of  bi«  aathority  to  adminiMcr 


9M« 


K.I  out  of  the  St.tr,  under  thi.  .t.tX,  d^J^ot 
JlJ?,' r^omption  of  .uthority  to^„S 

rioBof  .uch  .Mtborityli  1800,   De^noyerilfS 
^L^ntTnC^  !?**""  ^P""'  °f  "•■-""on  of 

»  1820,  O.rrey  ».  Hibbert.  1  J,c.  A  W.  180 
iT^™  Si'i'..'?'  WMhington.  .nthentict;!^ 
tlBc«t»  ftom  the  clerk  of  the  circuit  court  >nd 

-?♦!.  tk'*^  /  V'^f  »' Owrgrtown,  D.  C. 
rWoX«ii;*,i"2'"S  7i~t«J):  1860.  B«...h 
offlcer.  oonuniMion  ;  purportias  pH"*?  i«i  rf 
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within  a  ooanty.  of  local  ccmiUy  offictn,  would  probably  alwaya  be  pre- 
sumed  genuine;'  and  the  seal  of  a  m»iw«p«i  corroratum  ahould  probably 
receive  eimiUr  treatment  The  purporting  wale  of  Fedtral  ofictr,  or  at  least, 
where  the  office  ie  subdivided  into  districto  (as  the  hind-office),  the  oflScer 
of  a  Federal  district  lying  within  the  SUte  jurisdiction,  wUl  be  treated  hke 
the  seals  of  domestic  officers.*  ApparenUy  the  purportmg  seals  of  officers  of 
another  State  of  the  Union  would  not  be  assimikted  to  those  of  domestic 
officers.  The  precise  state  of  the  law  in  a  given  jurisdiction  however,  wiU 
depend  greatly  on  the  statutory  enlargemento  (ante,  §§  2162, 1680). 

r2167  oaolal  ««natar«fc  The  seal  is  an  emblem  more  difficult  to  forge 
and  more'  likely  to  be  generally  known  than  the  signature.  Hence^  so  far  as 
affects  the  presumption  of  genuineness,  it  would  seem  that,  for  officers  pos- 
sessing  a  seal  (and  this  circurastanoe  can  be  ascertained  from  statute),  notn- 
ing  less  than  the  seal  should  ordinarily  suffice,  even  for  a  domestic  officer.* 
Nevertheless,  there  has  been  no  steady  adherence  to  such  a  rule,  if  there  is 
one ;  and  by  statute  so  many  express  sanctions  have  been  given  to  the  pre- 
sumption  of  genuineness  based  on  signature  alone  that  it  seems  impossible  to 
venture  any  generalizations  as  to  t^e  stote  of  the  hw.  The  cases  of  a  judge  s 
signature,  a  court-clerk's,  a  justice-of-the-peaoe's,  and  a  notary  s,  have  been 
aUeady  noticed  {aiUe.%%  2164,  2165).  It  may  aUo  be  suppo8«i.  as  a  matter 
of  principle,  that  if  any  purporting  signatures  of  domestic  officers  are  to  be 
presumed  genuine,  such  recognition  should  properly  include  also  those  of 
commissioners  of  deeds  appointed  by  the  local  Executive  to  act  abroad,*  and 
of  the  office™  of  a  prior  sovereignty  in  the  same  territory.*   The  express  stot- 


the  Oo»ernor.  not  prwamed  gennine) ;  1878, 
Irmu.  ».  Lee.  U  Nev.  104.  197  (eeiaed  oertifl- 
«te  of  ecVnowledgment  by  vioe.a)n»i^-geneiml 
in  London,  etenmed  genuine)  j  1M7,  BUngletn 
•.  State.  17  Oh.  St.  468.  482  (oertUJotta  of  ner- 
lUge-record  copy,  under  the  BeruiMi  Mul  of 
fomgn  eOUn,  admitted  M  genuine). 

•Thie  m»y  »t  »ny  reto  be  implied  frt)m  loma 
of  the  ruUngi  cited  «w<  I  «187.  end  from,  moet 
1  cited  (Ml 


of  the  eUtutee 


1  (Ml*.  I  1880,  ud  ia  ex- 


preaily  wrered  by  many  of  the  atatatea  cited 

When  auch  a  atotnte  gi»ea  authority  for  ad- 
mittinff  oBloial  certittoatea  under  aeal,  the  Im- 
plicatton  U  that  they  will  not  be  P"«»~d 
mnnine  without  it:  18»8.  Noanea  ».  State.  143 
Ind.  2W.  42  K.  K.  809  (the  ouatodian  of  a 
ncoid  waa  authoriied  by  itatuta  to  oartlfy  to 
copiea  by  afflxing  Ua  aeal,  and  the  aeal  waa 
omitted  j  exclnded).  ...«,«»» 

•  1842.  Wioka  ».  Hector.  4  Ark.  261.  277 
(aeal  of  U.  8.  land-offloe  commiaaionar  pn>»»« 
iteelf);  1850.  MoNamee  ..  U.  8..  U  id.  148. 
160  (Q.  8.  tiMiurjr  auditor-a  aeal  proTee  It- 
aelf);  1888,  Qalhip  ..  Armattpng.  22  Cal.  480 
(OoTemment  patent,  authentioated  by  officW 
ieal,  .dmittedT;  1888,  Wilcox  •.  Jactoon.  IW 
n.  261.  264.  j»«iMf  (exempHHeation.  under  land- 
office  aeal.  of  Ito  f*?"^,,"""?;*.!";''']' 
1807,  Ciooney  ».  Packing  C!a,  169  id.  870.  48 
H.  B.  406  (oattiBwl  oopy  of  a  goTanuBent  P"*^ 

2V6s 


under  land-olBca  ami  and  oommtisloneT'a  certifi- 
cate, reocired) ;  1837.  Harria  ».  Doe,  4  Blackf. 
869.  878  (8«a  of  U.  S.  land-otBoe  preeumed  gen- 
nlni);  1898.  PavUe.  Watklua.  So  Nebr.  288, 
76  H.  W.  B76  (U.  S.  acting  comptroller  a  anUed 
certificate,  aaaamed  genuine).         .    .      ^ 

*  Diatinguiah  the  queation  of  the  formal 
vliditg,  under  etatat*  of  a  documrat  lacking 
aeal!  1896.  Hertig  ..  People.  169  111.  287.  4S 
N.  B.  879  (like  the  next  eaae) ;  1896.  Kimball 
*.  People,  160  id.  658,  48  N.  E.  710  (certiflcaU 
of  pablieation  of  notlcea  br  the  pieaident  of  ■ 
nawapapar-comwuiy,  under  Revenue  Act,  1 186) ; 
1897.  Kak  ».  Hopping.  169  id.  106.  48  N.  E, 
628  (under  atatnto,  the  oartifieate  of  acknowl- 
edgment of  a  conimiaiioner  of  deeda  doea  nol 
mod  a  aeal  for  ite  Talidity,  nor  to  be  certi- 
fied by  the  eecretary  of  State ;  the  atatato  u 
intended  merely  to   oun   otherwlaa   defectin 

'^r^iStlTl  Hopping.  169  111.  WB.  4. 
N.  E.  823,  mtiM*  (commiaeioner  of  deeda  foi 
IllinoU  in  another  State ;  hU  algnature  to  i 
certificate  will  be  preaumed  genuin^  and  tl« 
hia  offldal  eharaetor  will  ba  noticed ;  ao  far  a 
no  Itatuta  reqnli**  more). 

*  1812.  Haya.  «.  Berwick.  2  Mart  La.  131 
(prior  Spuiiah  govemor'a  aignature,  preeumei 


5 Mine  without  aeal) ;  1817,  Jonea  *.  Oak, 
.  6S6  (aaaa). 


*Not  .11  of  the  eMuing  rtatotoi  clwrl, 
"oognue  the  .ignature.  alone,  but  they  m.T 
h.  eo  conetraej;    to  theee  ihould    U.  J33 

?toald  h^  ,ZL°1,"«!!""™=""*  withihi£ 
•DonM  be  compared  the  utatutee  cited  am. 
HJW«.  1«80. 1681, 1888.  which -Sctionep^Tfe 

,''*„"*;  ^'»^-  Cnin.  Code  1898,  I (  601    6B4 
certificte.  of  trUl  ,nd  of  convirti"  ;  in  "„ 

?P.  n  ■?**""^!  ^^  1898,  c.  81.  I  15  (lik, 
Ont  H.  a  c  78,  i  84,  for  orfere  eiinll  br  thJ 

1897,  c.  71, 1  16  (like  Out.  R.  8   c   7x  i  o7\ 
St.    1900,  c    18,   J  82,  St    mi,  ;.^?i*,'% 
(.imilar  to  Ont.  Ber.  St.  c.  245,  t  il^' mJ. 

n      'i*  15'  ?PD'y">«  »°  M.nitob«  only) ;  J\r  »? 

i^tS'h;  f  f  *  ■  ^'  "•  "•  «  "  <•  "»«~'  ™i«"d 
f.«  u'.„m  "'«?.  ™''P?~«'o''  within  the  Pro7 
inee  it  anmcientlv  ■nthanti«.».wi  l.. .  ..    . 


jW»nt  or  offlcer  "  of  the  corpomtlon  in  the  Fny. 
rnoe);  |  20  (an  act  done  "by  any  mayor  or 
chief,  mjgUt|,te  Of  .city,  un/.r  th^^,  ^^Z 

"My  heanthenticated  by  thoeeolif  the 
myor  or  chief  megiatrnte,  "  uilea.  thToct  donS 

J,"?'  .1 '  (Uk«  Dom.  St  1898,  c.  81,  f  16)' 
I  8  (aimiUr,  opnlvini*  it  .»  *»..  ..l—j-.t'.'  "' ' 


?he  .mL»      ***"■  '"'**'""  minuter,  judge  of 
the  aupreme  court  or  of  any  circuit  court  r 

or*?„v°''**Pl"y  '^"'^  "f  the^upTmerurt  or 
of  any  circuit  court,  the  commiLioner.  of  the 

c^v  b^vIh";'  '""u**  ^"**'  "'  """t^™"   chin! 

£78|r  ^-sT^rre-f-^^^^^^ 

t^^^^-^  "";""'  copieaauthoriiedbypi^ 

.°Ltibtra^erti7cdl'^^r„^'^^^^^^^^ 
genuine)  i  Ky.  St.ta  1899,  J  IW  (olcwTiS? 
nature  of  .„y  officer  of  ii.  8tMe    the  IT  T 
vr'n*^-  ^-  !'•'*  "'  Territory,  to 'be  notLf)"- 


.«~  u,  " '"reign  corporation  within  the  Prov  *■«*,   fv™     07,=!  ""ntory,  to  be  noticed): 

LT?»  ^^  '^Wf°^  '""•d  IV  tfie  Mciedited  of  t"e  toJ^?„f*-f»~''''  or  giving  .  certificate 

agent  or  officer    of  the  corpomtion  in  the  Piw-  ine?  •  rtw  «.  /    ,^^o  '^■°''*•  P™»'"ned  geoa- 

»");  I  20  (an  act  done  "by  «iy  maToTlr  Im™,^?'  ^'"I-i  "'*•  *  «'«  (««nature  of  any 

chief  inairiitr>t«  „t  .  „.-»»  _-  f.JTi'  ""yor  or  offlcer  to  a  certificate  or  < U-.n...? i.     j    .' 


£ii«    •*•?  ""P"""""  of  the  OoVemor  or  a 


124  (onier  algued  'hy  the  iJjiit^  "stat.  Jf 

m^T^f'S?   'pnT«rtiog  to  be  writtra  by  com-  Tf 'autrent7;UJi;''KJ'"/i."'  T  "f"*  "  iweivaMt 

mand  of  the  Oovemor-OenenU  ahall  be  nceind  in.  .„j  -f      .   v^  ""•  °®"""»  "wl  if  he  ho* 

in  evidenc.  M  the  orfer  of  the  OowJn^n  8uV    ,  '^  ""*;  H     ""»*  <>""'  of  the  «im" 

er»l";  ao  alao  for  the  prorincialWreta^nrf  St      ?'  country''  under  ««1,  „oept    wh« 

the  Lieatenant  ao,»T«L ,  a  2? '  :!I2?!5^'?.?.''"*  '•"'en  by  a  juatice  in  another  doSc  Suu 

O'  by  an  avreed  nmnn   »h.. i  Tl    *"*^ 


rv'  a  >»»«■  mb  (li'i^u  ororde'^^ 

i.'^^f '..    ^i;:"'  ^y  ""'  »»<=•'  f  king  it^no 

inriJrK.  Si:  ?^r?-r' -i?^-  "a: 


thrn'^TL,  »^  "•  pronncuil  aecretaiy  and 
ii  to  ta  taC„*?'tT"'" '  »  *•  andiciol  Botici 
L«.  »f  Jl  a  *'"  "«»*ture  of  "any  of  the 
K:*?  ?  i*""  Supreme  Court  of  Oinada,  the 
S""'*  of  Appeal,  th.  High  Court  of  jitl^T 
the  county  coorta  of  Ontario,  or  the  auperiOT 
or  ciranit  conrta  in  Quebec");  t  40  (cooCTrf 
depjdtiona  ahall  beTecei  J  ' "',riS.TOt  proof 
of  the  .ignatn„  "  of  th.  offlcer) ;  c  246,  f  m 
rJrT*  P"'P»rti°g  to  >»  •  Talid^lfqu" 

taken  ^  *S.  "«"V°T.^  "S*""  '"»•  /«~  ^ 
taken  to  be  genuine") ;  St.  1902,  o.  27,  I  14 

(dooumenta  purporting  to    be   ^^ed   by 'the 

churmw  or  aecretary  of  the  nOlw^  comSttw 

preaumed  genu  me) ;  P.  £.  /.  at    18M   t^ 

(Ike  Ont  £  8.  c!'78,'ll4)    IVTJutL^ 

c.  SuUflT"^  '         ^- *'•  O""""^ 

Unitio  STATn:  .rf/a.  Coda  1897    •  181 1 

!»'"J»  i"°«d  by.  th.  U.  s!T,nyu  s'stata 

nr^l.^iiri^"'  in  eyidenc  witW  farthe! 

proof       CWo  Annot.  State.  1891,  f  1768  .'•«,» 

P«tant    may  be  «lmitt«l "  without  furtW  piSJ 

?[,'*"~<'tion");  /?««,.  Cirii  Uw,  189^1  WM 

(quote.!  anU.  |  2162);   |  1424  ("All  fiourto 

.  .  ahoU  Iwnorforth  take judWJ  notio.  ifSw 


SMS 


nriZ  .7  J""""  M  another  domeatic  State 
tr^^,nT^  P"~"'  """  "0  «.al  or  proof 
P  ?S?*i°«'?."~"*"'y  :  »'.  ^'a.  Code  ISM 
5:i2?«"?  («gn«tnre  of  the  officertakinB  . 
depoaition  in  or  ont  of  the  State  need  Bot*U 
proredajnuine);  f  34  («gn.tu«7,^!hout  Jei" 
of  the  Acer  taking  a  depoeition  out  of  the  sSto 

-«^«^r*'"*''*'^.  »>'  "•o"'«  officer  of  Vh. 
«n«.  State  or  cpuntnr "  nnder  official  ...1) 

♦1./.1"  "•  "°'  ?'""  *"  •"  of'theM  caaeawhether 

he  ^^''Z^l^^  r""""  i"™^  »'«'o»t 
Kxch  129  IM/JL^"'  n™:**  '■  Nicolopnlo,  U 
jsxcn.  129  183  (on  a  wall  in  a  town  in  Tnrker 
i" '*',""»tfTr  occupation  of  t;.e  RuiSa"  ,2 

^to  ^M*"?.  i.''-'*  •"^"'J'"  .uthentiSTtion) : 
Ala.:  1888,  Carhart  v.  Clark,  81  Ala.  89<  (car 

«m,mi5-!  '^^'  J",''*^  "'  •  «""*  Of  recoid,  or 
commitaioner,  provM  itoelf,  nnder  atatute)  •  1878 

iLtaJf  PLSLi  ■^?'?™«"t  in  hi.  office,  uiilar 

J?**'  00  '">•  87,. ".  89.  7  So.  802  (the  atatnte 

oat7.A.*gLr*"*"\.'PP""  »»  "girte™  kSS 
oat  of  th.  State  i  mmik,  •  o«tificto  of  putpwt! 
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■  t.-- . 


1^^ 


§  2168.  oaoUl  Ohwra«tw  aad  TIU*  to  (Mto*.    It  hu  already  been  noted 

{ante,  §  2161)  that  the  acceptance  of  a  parportiog  official  document  neces- 

»arily  aasumea,  not  only  that  the  document  waa  genuinely  executed  by  the 

person  named,  but  that  the  person  thus  claiming  to  act  officially  waa  in  fact 

the  lawful  official  having  that  character.    The  latter  element  is  a  fact  ex- 

temal  to  the  document,  and  is  not  included  in  the  process  of  authentication 

in  the  narrow  sense ;  nevertheless  it  may  be  equally  suppliwi  or  assumed,  by 

the  principle  of  judicial  notice  or  otherwise.    Certain  questions  that  concern 

this  element,  where  a  document's  authentication  is  involved,  may  now  be 

examined. 

iiig  cuatodUn  proTm  itwlO  i  ^rk. :  I8SS,  Floyd 
V.  Kicks,  14  Ark.  288,  8»3  (U.  8.  land-ragiiter's 
eertilicate  of  locatioo  prove*  itielf) ;  1878,  Fer- 
gnaoo  >.  Peden,  33  id.  160,  16S  (certiflcata  of 
■cknowiedgnient  by  a  clerk  of  court  of  another 
8>«ta  prorea  itaelf,  under  itatnta) ;  Cat. ;  1867, 
Wetherbee  v.  Dunn,  82  Cal.  106,  108  (aignature 
of   county   tax-collector,    presumed   genuine); 
1872,  Himmelnun  «.  Hoadley,  44  id.  218,  226 
(city  deputy-superintendent's  signature  assumed 
genuine ;  the  title  need  not  be  added  where  the 
olBcial  character   of  the    document  appean)i; 
Ooim.:  1873,  State  r.   Doorla,  40  Coun.  14S 
(certiKcate  of  an  Irish  marriage  rMttstrar,  not 
aasumed  genuine) ;  1SB2,  Grwin  v.  Engliah,  61 
id.  603,  60»,  M  AtL  768  (same) ;   1886.  Nor- 
throp  IT.  Knowles,  52  id.  622,  626  (marriage  osr- 
tiflcate  signed  by  the  officiating   magistrate; 
signature  treated  as  genuiua  without  further 
proof) ;  1889,  Sute  ».  Sohweitier,  67  id.  688, 
687,  18  Atl.  787  (same) ;  1892,  Erwin  ».  Kng. 
luh,  61  i.i.  608,  607,  23  AtL  758  (same) ;  tta.  s 
1896,  Yellow  Rirer  B.  Co.  *.  Harris,  36  Fla. 
385,  17  So.  668  (certificates  of  title  from  the 
land-oBce  leceirer) ;  Cfa. :  1866,  Dobfa*  v.  Jus- 
ticea,  17  Oa.  624,  629  (attanhmant ;  oflkial  at- 
testation preaumei  senuine) ;  lU. :  1868,  Buck- 
master  «.  Job,  16  111.  828  (governor's  certilaate 
of  jttstioe's  olScial  character  in  another  State  or 
Territory  must  be  audianticated  by  the  SUta 
seal);  1880,  Waloott  v.  Oibbs,  97  id.  118  (tax- 
eollector'a  receipts ;  whether  presumed  gennine, 
undecided) ;  1902,  Morrison  v.  People,  196  id. 
464,  63  N.  E.  989  (stam^  aignature*  of  the 
county  civil  service  commissionert  on  a  certifi- 
cate,  presumed  gennine  on  Um  fiusts) ;  JTy. ; 
1883,  Wieklilfo  «.  HUl,  8  Litt  480  (V.  8.  Treas- 
ury anditor'a  certified  copy,  not  preeomed  gen- 
nine without  seal) ;  1823,  Bernard  p.  Lewis,  4 
id.   148,   161   (jailer'a    raccipt,    not   presumed 
genuine) ;  1878,  Loving  ».  Warren  Co.,  14  Bush 
816,  822  (county  bonds,  bearing  aignature*  of 
the  coanty  clerk  and  tiia  judge  and  seal  of  the 
county ;  proof  of  the  finrt  and  third,  with  avi- 
denca  ot  part  payment,  held  snflkient  to  show 
the  genninenesa  of  the  second);   La.:  1869, 
Grant's  Succession,  14  La.  An.  796  (Justice's 
esrtificata  subscribed  by  Oa  secretary  of  Steta, 
excluded) ;  Miek.  .•  1876.  Boyee  r.  Stambaugfa, 
34  Mich.   848  (0.   8.  land-patent   traaaoript, 
admitted) ;  Jfisf.  ••  1846,  8**«ion*  ».  Reynolda, 
7  8m.  *  U.  180,  166  (foreign  mayor's  certifi- 
genuiaa);  JK>.:  1885,  Bryan  *. 


Wear,  4  llo.  106,  110  (U.  &  laud-surveyor's 
eertlHoate,  aasumed  gennine  without  proof  of 
signatura) ;  iV.  H. :  1868,  Ferguaon  v.  Cliflbrit, 
ifH.  H.  86,  96  (certificate  of  city.clerk  to  copy 
of  record,  not  assumed  genuine) ;  If.  Y. :  1840, 
'Thurnian  v.  Oameion,  24  Wend.  87,  91  (certifi- 
cate by  a  atatntoty  oflloer  of  a  oertiflcaU  of 
acknowledgment  of  a  deed  ;  the  official  charac- 
ter, aignaturr,  and  jurisdiction,  are  to  be  pre- 
sumed, aa  in  the  case  of  a  notary) ;  AT.  O. :  1894, 
Bute  «.  Behrmaa,  114  V.  C.  797,  805,  19  &  E. 
220  (Russian  rabbi's  certificate,  not  presumed 
genuine) ;  Pa.  r  1876,  American  Life  Insurauce 
Co.  V.  Kosenagle,  77  Fk.  607,  616  (cerUficate  of 
a  copy  of  a  Baden  law  ;  the  signer  not  authen- 
ticated on  the  ikcta) ;  Tons,  i  1826,  Wilson  v. 
Smith,  6  Yerg.  879,  407  (certificate  of  a  deposi- 
tion-commissioner will  be  aasumed  genuine  and 
lawfu'  only  when  he  appears  in  it  to  have  that 
character,  etc.) ;  1827,  Bennett  v.  Sute,  Mart. 
A  Y.  188  (the  aignature  of  an  officer  of  govern- 
ment appointed  by  the  Legidature  proves  itself, 
though  not  aigned  officially  ;  here,  an  attorney, 
general) ;  1868,  Fanoher  «.  OeMontegre,  1  Head 
40  (deed  regiatar's  signature,  preaumed  gennine) ; 
1899,  Steta  v.  Cooper,  —  Tenn.  Ch.  —  ,  53 
S.  W.  891  (land-registef^  certificate,  preaumed 
genuine);  U.  S.:  1900,  Apache  Co.  *.  Berth, 
177  V.  8.  688,  SO  Sup.  718  (papers  purporting 
to  be  county  warranta,  and  to  be  signed  by 
certain  conn^  officara,  not  preaumed  genuine) ; 
Ft.  t  1870.  State  *.  Horn,  48  Vt.  90,  23  (mar- 
riage oertiacato  by  a  Inatioe  in  another  domestic 
State ;  aigimtare  and  office  mnat  be  proved) ; 
1878,  State  *.  Colby,  61  id.  891,  894  (certificate 
of  maniage  by  a  minister ;  signatnn  mnst  be 
proved) ;  1879,  Stete  *.  Potter,  68  id.  83,  38 
(town  clerk's  copy  of  a  record  including  a  min. 
istcr's  certificate,  received,  without  anthenticat- 
ing  the  latter) ;  Va. :  1868,  Uahera  v.  Pride,  15 
Oratt  190,  196  (anditor'a  certificate  of  delin- 
quent tax-land,  admitted  without  proof  of  exe- 
cution or  official  character,  though  made  before 
the  statnto).  For  the  peculiar  ease  of  a  UMt- 
uumio  in  Tkcas,  see  the  following  eases :  1851, 
Paschsl  r.  P*na,  7  Tex.  848  ;  1862,  Andrews  v. 
Marahall,  26  id.  212,  216 ;  1864.  Umhert  ». 
Weir,  27  id.  869,  868 ;  1867,  Hatohett «.  Conner, 
80  Id.  104,  109.  ,        ,       ,     V . 

Queationa  of  talidUy  under  rulea  of  subsUn- 
tlv*  law  or  of  procedure  •—  such  aa  the  nullity 
of  an  indictment  by  reason  of  informality  in  the 
signing  —  are  not  within  the  pteasat  porview. 
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If  8129-2169]      OFFICIAL  SEALS ;  TITLE  TO  OFFICE  ,  2I68 

.-.  ^Z^^**"*'  *  P^'P^^-K  offlcial  document  by  J.  8.  under  seal  of  omo. 

be  .upplied  by  the  priiJiKTud^^tS"'^  t^in.'^VT''' -T 
however,  we  find  (ooMt  8  2K7a\  ♦  k  ;•     .^'  ™raing  to  that  principle, 

below  ce'rtain.„pS'ot  cental  o^^^^^^^  ''  'T  ""'  "''"''''  '^^^^ 

evidence  whatever,  the  IlSon  St  J  S  i^tT?'  "  l™"'  '''*^°"'  ""^ 

Upon  .light  evident  rXp^r':;i'^„^i,trrrt^^^      ^^^-^ 
.«.ched,  either  by  accepting  it  without  any  eWdTc^  j^a L^^^^^^^ 

that  T  <i  MA.*    11      •      ^,       "'^®  °'  authentication  we  have  presumed 
that  J.  a  did  actually  sign  and  seal,  purporting  to  do  so  aa  officer  of  th?!* 

nf  fk/*  """f'»™"(.S8  ^H>/-J168V  and  is  also  expressly  involved  in  somn 
L  ?Ji"*r*w"*"  dealing  with  authentication  (a^fe,  §5  2^62  2W^ 
iThi^  *^^',^"f  *PI*"°tly  without  any  difference  of  judSd  opirdon  h 
has  been  expready  laid  down,  whenever  the  question  has  C  ^r°* '' 


in  Brawn*.  Phila.  Bw 


3uik,  eitad  anU,  f  ai«S. 


(ElLnbo^j^^  U  a  J.  :J2l''.i  8"?-^  P« 


uunption 
SMT 


r,-  -■  -■ "  —  •  Kousni  pre. 
law  Uukt  a  pmon  icting  io  •  ^b- 


1 3168  AXJTHBiqiCATION  OF  DOCUMENTS.        [Chap.  LXXH 

(2)  Where  the  document  does  not  ffiemMy  ,pwrj>ort  to  be  executed  as 
officer,  the  pieenmption  cannot  be  rawed.  beoauM  (as  above  noted)  it  wsts 
upon  the  fact  of  an  acting  in  office ;  hence,  if  the  maker  of  the  document  dow 
not  clearly  purport  so  to  act,  the  required  basis  for  the  presumption  is  lack- 
ing*  This  question  is  presented  most  fiequenUy  by  documento  signed  by 
initial,  only  or  by  some  other  imperfect  designation  of  the  office ;  here  a  lib- 
eral  view  of  the  principle  would  accept  as  sufficient  any  symbol  plainly  intelli- 
Kible  and  unmistakably  intended  to  indicate  an  official  act;  yet  the  tendency 
to  follow  statutory  words  literally,  and  the  necessity  of  fulfilUng  forms  pre- 
scribed by  the  substantive  Uw,  leads  often  to  rejection  on  technical  grounds. 

(3)  If  by  seal  or  signature  the  pruumption  of  gmuineneu  u  not  raised 
then,  it  has  been  said,  the  presumption  of  official  character  cannot  be  raised 
merely  by  proving  otherwise  (through  handwriting-witnesses,  or  the  hke)  the 
genuineness  of  the  document    In  other  words,  the  testimony  must  be  to  the 


Uo  oapuity  it  duly  uthoriwd  to  do  n    |  ben. 
the  anpointraent  of  a  »nriog«t«  idminlitonng 
■n  o«th  under  which  BMJnry  wm   ehuoed); 
1882,  B.  r.  Howard,  1  Moo.  k  Bob.  187  (oom- 
Biinioner  to  take  lAdaTitt) ;  1844,  Baabanr  >. 
Matthews  1  C.  k  K.  880  (eberiir);  B.  ».  New- 
ton, Ih.  469.  480  (commlmioner  for  takinRwB- 
danto) ;  Ala. :  1887,  Bollock  v.  Wileon,  8  Port. 
838,  389,  84'i  (receipt  of  U.  8.  receiver  of  pub- 
lic moniee) ;  1887,  Kennedy  v.  Dear,  8  Port.  90, 
96  (lUnder  by  charglnc  peijury  :  In  proring  the 
trial  praeeedini(%  the  Juetioe'e  oBce  la  proTaWe 
bythb  preaumptlon);  1896,  Jlnwrlgbt  ».  Nel- 
wn,  106  Ala.  899,  17  So.  91  (conanlar  owti«oato 
of  Mrpomtlon-pepere) ;   Cal.  i  1887,  Wetberbee 
».  DuM,  82  Oal.  108. 108  (Ux-collector»  deed) ; 
1898,  (Jalrin  v.  Palfuer,  118  id.  48.  46  Pae.  172 
(officUl  character  of  one  certifying  to  a  eopy  « 
a  map)  i  lit. :  1848,  Shattoek  ».  People.  6  111. 
477,  481  (•ama  aa  the  next  eaae) ;  1844,  Liring- 
aton  ».  Kettelle,  6  Id.  118,  119  (domeetlo  juittce 
of  the  peace  certifying  aa  acknowledgment); 
1844,  Vance  ».  Schuyler,  lb.  160.  168  (commla- 
■ioner  of  deed*  for  a  domeatlc  SUte  In  a  forewi 
State) ;  1848,  Thompaon  ».  Schnyler,  7  id.  271, 
380  (Mnie) ;  Me.:  1888,  CottriU  ».  Myrtck,  8 
Fairf.  222,  234  (peraona  making  up  reoorda  aa 
town  olerka);  lf«*..-  1871,  People  ».  Johr,  SS 
Mich.  461,  464  (official  bond  indoned  by  8.  D.  B. 
aa  deputy  attorney-general)  ;  X.  H.  1 1866,  Wejla 
•  J.^.  kfg.  Co..  47  N.  H.  285,  264  (oommia- 
aloner  or  noUry) ;  IT.  S. :  1817,  WtUinke.  MUea, 
1  Pet.  C.  0.  429  (juatioe  of  the  peace  taking  ac- 
knowledgment) ;  1824,  Bugglea  ».  Bucknor,  1 
Paine  C.  C.  868,  862  (oflicer  taking  a  depoai- 
tloD) ;  n.  I  1819,   Broah  ».  Cook,  Brayt.   89 
(deed  recorded  by  a  clerk  of  the  town)  j  1879, 
SUte  e.  Potter,  62  Vt  88,  38  (town  clerk  a  oer- 
tifte<l  copy  'of  a   inarriaae-reeoid  ;   the  ilgner 
praanmed  to  be  clerk  of  the  town  where  the 
marriage  purported  to  be  aolemnla^). 

•  mi;  Short  B.  Lee,  2  Jac.  »  W.  464,  466 
(book  of  a  tlthe-coUector,  ierenty  yeara  before  ; 
the  ishaiBCter  of  the  peraon  aa  collector,  not  pre- 
anmed  from  hU  acting  aa  aueh,  becanae  he  waa 
acting  merely  aa  a  private  peraon). 

♦Tha  following  rolinga  may  mm  aa  illna- 


tiatlona:  1860,  Bowley  e.  Berrian,  12  111.  198, 
200  (certiaoata  aigned  "N.  P.,"  preanmed  th.t 
of  a  notary) ;  1881,  BUby  »  Carskaddon.  66  la. 
588,  688,  8  N.  W.  864  (catlttcate  rigned  A.  B. 
"  Beeoider  "  ;  office  preanmed)  j  1895,  Miller  r. 
MUUr,  48  8.  C.  806,  21  8.  fe  264  (certificate 
of  marriage,  aigned  "  Michael  Nanghton,  J.  P., 
C.  Co.,  qZ,"  exdudud) ;  i80a,  Donohoo  r.  Bran- 
non,  1  Overt.  8S7  (certifieaU  of  acknowledg- 
ment before  "J.    M."  received,  aa  made  by  a 
lawful  lodge ;  "  an  officer  ought  to  atat*  the 
character  ta  which  he  doea  the  act ;  when  thi»  w 
doD^  the  Uw  wiU  ptemme  he  poaaeeaea  the 
chanetar  he  aaanmea"  ;  but  expreaa  atatement 
la  not  neeaaaary  If  the  character  appear*  from 
the  document ;  and  aa  thla  certlBcate  could  not 
be  given  except  by  an  official,  hi*  official  char- 
actw  may  be  pivaumed ;  but  an  undated  cer- 
tificate by  "N.  M.."  who  waa  teropor«^ly  an 
officer,  wt»  nijected);  1809,  State  ;.  ManUy, 
lb.  4S8  (wanant  aigned  by  A.  B.  'J.  P.."  not 
ncaived);  1809,  Stinaon  v.   B""*".  2  'd    40 
(certificate  of  deed  by  A.  B.,  ''0.0.0.,"  for 
"Clerk  of  Oteen  Co.,^*  received  ;  "  if  fVom  the 
caption  and  of  the  writing  It  anpeata  to  be  • 
copy  of  a  record  or  clearly  Intended  aa  a  certin- 
eate  of  an  official  act,  and  there  ia  no  reaaon  to 
believe  the  penon  giving  the  certificate  doee  not 
po^icaa  the  character  that  would  enable  him  to 
Svelt,  it  [tiie  Court]  will  receive  it  in  evi- 
dence");  1896,  Sexton  ».  Pickenng,  1  Band. 
478  (deed  purporting  to  be  by  T.  demity  of  J.  3. 
aheriff ;  proof  of  office  required) ;  1846,  rollani 
».  Lively,  2  Giatt  218.  218  (juatice'a  attest, 
tion  of  a  depoaltlon,  signed  "  J.  Pm"  •dn.itted) 
1846.  M'Neale  ».  CUrke,  8  id.  299,  806  (con 
atabVa  receipte  aigned  "C.  P.  C,"  prj»uin« 
official);  1848,  Wynn  e.  H»™>»«>.  *  w- J57- 
166  (certified  copy  of  a  probated  will,  algued  bj 
J.  H.,  "C.  L.  0.,"  anfficient). 

Oompan  the  caaea  cited  onto,  I  2169,  a.  U 
anthenticatiou  by  ^gleial  ewilody  of  documenb 
lacking  a  purporting  official  ilgnatnte,  and  oiOe 
1 2188,  ai  to  authentication  by  proving  the  HatuI 
terM»t  of  an  nnalgned  ^irivato  document ;  am 
the  IlTlnoia  caaea  cmU,  |  2166,  notaa  4,  9,  aa  U 
a  foreign  nattwya  jwat. 


ma 


if  «»-aie9]     omciiL  seals;  tttlb  to  omcE.  1 3169 

affect  both  -that  the  penon  who  certifies  it  ia  really  an  officer  of  the  t,!.™, 
whence  .t  come."  and  that  "the  certificate  i.  really  h".    But  thtaii^ 

^Zaln'lt'^aZrt?  "  "^^  ^  '7  ''*"  »  -Pl^rentl/no  tZ^ 
poiiojr  against  raising  the  presumpUon  of  official  character  as  soon  u  ♦»,« 

wftether  from  the  seal  by  presumption,  or  otherwise.'    Yet  the  usual  Drac 

L^rp^b:  r/'th'Tt'^hi':  '"^"*'  *"  ''•'  '°"«°^"«  »ections?:„7tb?r 

son  IS  probab  y  that  the  two  presumptions  were  often  not  distinctly  separated 

morJZ'  r  *"'  ''  T  "T*"^  *°  ""=°8^  '^'  »"«  without  th^^S^ 
moreover  a  person  who  could  testify  to  the  handwriting  of  the  maker  of  the 
document  could  practicaUy  always  testify  to  his  official  characterso  that  no 

^1^'^  r  Tf*'-  '°  '"'=•>  «"""■  »»»»'  "  'i*"-"  should  teX" 
the^neral  acting  of  the  person  as  such  officer,  according  to  the  requSmlte 

cf  the  presumption  of  office  as  ordinarily  enforcr-U  ipoH^  2535).t^ 
(4)  The  presumption  of  genuineness  from  official  custody  will  equally  serve 

J^ly^rTJ^rieinlt^^^^^^^ 

which  anse  for  a  purporting  official  document    The  latter  is  usuaUy  offeS 

a.  a  hearsay  statement,  admissible  under  a  special  exception  (anfe  §  S 

either  as  a  register,  a  report,  or  a  certificate.  to7rove  some  act  done  or  S 

«nce  investigated  by  the  officer;  the  former  is  usually  a  written  t.     ^tTon 

material  as  a  part  of  the  issue,  such  as  a  deed.    Accordin«lyT^hrtwo        S 

for  the  former  are :  (1)  Is  the  purporting  seal  genuine ,    (2)  Wall      3xL 

J.  e.  the  execution  of  the  document)  an  a?t  duly  authori  J  by  tiie  corpoS 

Uirough  Its  members  or  through  its  empowered  officers  ?    There  wm  S  h« 

incidenUUy  involved  some  questions  of  substantive  "w  affectTgTh   valitoy 

of  corporate  acte  (such  as  the  implied  authority  of  directors,  the  cTpIc  H 

a  A  facto  coT-cration.  and  the  like) ;  so  that  a'complete  ex;mi^aSon  of  Ae 

subject  would  be  beyond  tiie  present  purview.    It  will  be  enough  here 

documeite  "^       "'"      ''°°  °'  *''  ^"^"*  presumption  to  tiiis'ckssTf 

(1)  It  seems  clear  that  at  common  law  in  England  the  purportina  seal  of 

an  orfinary  private  corporetion  was  not  prcnmed  g^nuin.}  llZ^ZnJ^, 

sional  exception  was  made  for  quasi-public  corporations : 


•  In  th.  lutguaoa  of  Mathews,  J.,  in  Lu 
C»ygM  B.  Luiondt'i  Sjmdioi,  onfa,  <  2188 : 
coinptrs  also  Stoat  ».  SlattMy.  than  quoted. 

•  Aceordi  1900,  State  ».  Clooih!  Ill  la. 
714.  88  N.  W.  7»7  (on  pn»f  of  th??fflci;',  1^. 
natnre,  hU  official  ehancter  will  be  preanmed)? 

_!.! ».  .  T.  ""f.  """^  **  ""•  "•">"  incumbent 
will  be  itUtaaUy  tutieed  without  aay  evi,lence, 
the  Meaumption  of  geunineoea  will  be  of  no 
avau  to  raua  the  preaumption  of  office  if  the 
porporting  incumbent  ia  judicially  known  not  to 
?,}".  "rtth*  Incumbent  of  the  office  ;  184S. 
Follain  ».  Lefeyre,  8  Boti  U.  «  (jndge'i  rfgnal 
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I^!?„iL  .'"''  "'  "ceptiona.  "N.  3«iku>n" ; 
exolnded,  becanae  the  fact  that  no  such  judm 

»  1799,  Uoises  v.  Thornton,  8  T.  a  303 
(corporate  seal  of  the  Scotch  University  of  8t 
Andrewa,  not  accented  without  proof;  per  Lawl 
rence,  J     the  act  of  afflxinf;  need  not  be  evi- 

fSSf^f^^'j  °"i?  ""' »"""'"''"»?'>•'  the  seal); 
1825,  Chadwick  v.  Bunning,  Ey.  k  Mo.  806 
(common  seal  of  the  Apothecaries'  Company,  not 

pronded  that  their  aeal  ahouTd  be  "sufficient 
proof  of  the  authenticity  "  of  a  oettiBeaU). 


|S1«9 


AVTHEMnpATlOV  Of  DOCUMIim.       [ChiAf.  tXXU 


1800.  ««»  C.  J.,  in  D»n  r.  Vmlm,^7  V.  J.  L.  IK,  WO  (dMafiddriaff  tk«  vm- 
tiMvlMliMrlhaoorpoTSM  miU  tapliw •  daly  MthoriMd  oorpon •  aet):  "It  hM  bMo 
aMuatoaUowdMteMidoUMriiu(rniiiMitonlaMii|toiwa  Mtato  to  go  to  Um  Jury  when 
MthratioiOed  andet  th*  Mb  of  tb*  eiae*  «l  Lotidoa,  Edinbiirgli,  or  DnbUn ;  .  .  .  tUii 
mmy  b«  owing  to  th*  iMognltioa  of  Umm  ooipowttoM  by  th«  Ugidatiuw,  or  to  tbo  dim- 
enlty  of  making  oal  thi  pwol  of  th.  fadwilli  Ibo  ■M-wy  FWiitoii,  or  p«h»|»  to  the 

•liDoM  alter  impoMibiUiyirf  iaporiH  •  ««  or  oowitorfctt  lor  »lio  gw«iiio  «•! 

[But  tiiiM  the  NMon  for  i«eagiiiiii^[  pobUo  Mala,  m  gitwi  by  Ollbwt,  io  thdr  inuMmo- 
rial  OM  and  goneral  bmiliarity.]  tba  Mala  of  private  Courte  or  of  prirate  Faraaiia.«ra  not 
eridanoe  of  tbMaaalm ;  thm  must  ba  proof  of  their  oradibUity.  It  eaiwol  ba  praaumed 
that  thay  ara  aniranaUy  known,  and  oonaaqoaotly  thay  anat  ba  attiated  by  the  oalh  of 
aome  ona  aequalnted  with  tham  ";  and  ao  tha  aaal  of  »  ohMoh  opipointtan  wae  treated  ae 

requiring  arideaae. 

(2)  Bat,  the  genuineneM  of  the  teal  onoe  evidenoed,  the  piesumption  was 
raised  that  due  eorutnt  and  avikorUy  had  been  given  to  affix  the  seal  to  the 
document  aa  a  corporate  act : 

1882,  Brounkir  ».  AOtfiu.  SUnnar  2;  ajeetment  againat  a oorporatioa ;  "  Whara  there 
i%  a  common  aeal  put  to  a  deed,  that  ia  title  enoogfa  of  itarif,  without  witneaa  to  prore  it 
or  that  the  major  part  of  tha  eoUega  be  agreed;  and  if  it  ba  said  that  it  waa  pot  to  by 
tha  hand  of  a  atrangar,  that  ahaU  ba  prorad  on  tha  aide  that  saya  ao." 

With  this  simple  and  sate  solution,  the  rulings  of  the  OonrU  in  this  country 
have  not  always  agreed ;  and  as  their  agreement  has  sometimes  been  in  part 
with  one  or  in  part  with  the  other  of  the  two  answers  to  the  above  questions,  a 
variety  of  rules  have  come  to  be  recognised  in  different  jurisdictions.  Some- 
times the  English  rule  is  accepted  in  both  respects,  i  «.  there  is  a  presump- 
tion of  authority,  but  not  of  gmnineness ;  sometimes  it  is  reversed,  and  there 
is  a  presumption  of  genuineness  but  not  of  authority ;  sometimes  both  pre- 
sumptions are  recog^aed,  and  sometimes  neither.  Not  uncommonly  one  or 
the  other  presumption  is  raised,  or  both,  only  when  the  document  bears  a 
particular  officer's  purporting  signature ;  or,  again,  only  when  such  a  signa- 
ture has  been  proved  genuine ;  and  this  effect  is  given  or  refused  to  certain 
signatures  by  some  Courts  and  not  by  others.  In  some  instances,  moreover, 
a  signature  alone  is  presumed  genuine.  That  any  general  consensus  existo 
on  any  propoaiticm  is  not  apparent* 

■  BMi<l«i  the  (bHawiog  eaiH,  ooapara  the 
eiUtioDe  in  Cook  oa  Oorporatioa*,  18M.  4th 
«{.,  I  7tS ;  Thompaon  on  OotpofatioBa,  1895, 
ft  807(M1084 :  and  lOBM  of  tho  Ouadiaa  (tktatM 
qaoted  tmU,  |  31«2i  ISSt,  Robetti  *.  Bank, 
»  Port.  S12,  Sir  (ligBatan  of  th*  pmridrat  of 
Alabama  Bute  Bank,  and  oileial  ehaiaeter,  pra- 
•amd,  withoat  eorporats  Mai) ;  1890,  RoUawn 
V.  Cahalan,  91  id.  479,  481,  8  Bo.  41t  (dwd 
by  tha  preiid«nt  oncicr  corpoiat*  aaal,  ndttmr 
aathoiity ;  aatbority  ^rMomed) ;  189S,  Oatadl 
».  PmA,  95<0el.  6M,80Fae.8S8()qrtha 
Tica-prmidrat  and  wetelary  with  eorpeieta 
iMkl;  aatbority  prwnmad);  18N,  Haatar  •■ 
Bionnt,  87  Qa.  78  (dlplooa  of  a  madieal  edk|e 
ia  aaothar  State ;  ezbtaaee  of  tha  yOtift  anst 
ba  (howo) :  1877,  Paricrrion  a.  Baika.  89  id. 


100, 101  (madiaal  dMooM ;  mow  raUag) ;  1872, 
Bawnr  *.  Cos,  68  fil.  ISO,  184  (eorporaU  letl 
naannMd  gnaiaa);  1894,  CoaniUatcd  Cwl 
b>.  *.  Fkon,  ISO  id.  844,  868,  87  K.  S.  9S7 
(iignad  ky  tha  praridtnt  or  rice-pnaidant,  with 
a  laal;  dw  aaal  pnanand  torpoiatc,  and 
aatbority  pmamed);  1899,  Elliaoo  r.  Bmn- 
aliator,  IBS  lad.  148,  54  N.  B.  483  (eorponte 
aMl  aflUad  by  the  aeerrtary;  authority  pre- 
aaniad)!  1874,  Coomr  r.  Nclaon,  88  U.  440, 
445  (book  admitted  to  be  eorpeiata  Noorda ; 
laerataiy't  rignataie  of  niantie  praaaaMd  fena- 
ina);  1880,<&iMO  a  4Q.  B.  0&  v.  Uwia,  S3 
M.  101,  4  K.  WT  848  (aaal  praaamad  gnninf, 
and  authority  pfaaamad  after  proof  of  the  oflcar'i 
iicnatan);  IWO,  State  «.  PhaiipaL  —  id.  -, 
MNrW.87et  1908,(}«B)da.Gould«Oo.,  - 
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Trm  I:  BULBS  OF  AB80LTITB 
BXCLUBIOM. 

\  nn.  imrKrSltf  (J-^i^  o>«*  *"*>• 

(2175  Omwal  »afean  of  thM«  BvlM.  The  rnlM  of  adminibility  of  evi- 
d«noe.  M  tlmdy  pobted  out  {anU,  §  11),  hH  into  thne  genenl  gronps :  first, 
thow  which  determine  the  probetiTe  value,  or  Bekvancy.  of  drcnmrtMitial 
and  teetimoninl  eridenoe,— U»t  is,  the  fundwnentid  quaUty  without  which 
no  evidwitiel  deto  «•  to  be  tlldwed  to  be  comidered  by  the  jury  (ante, 
15  24-1168);  secondly,  those  Auxiliary  Bulee  of  Probative  Policy  which 
impose  artificiaUy  some  added  conditiww  of  admissibility,  but  are  directed 
solely  to  improving  the  quality  <rf  pnxrf  and  strengthening  the  probaWUties 
of  nscertaining  the  truth  as  the  result  of  the  investigation  (anU.^  1171- 
2169) :  and,  thirdly,  the  present  group,— those  rules  which  rest  on  no  pur- 
pose  of  improving  the  search  after  tn  -,  but  on  the  desire  to  consider  the 
nquiremento  of  Extrinsic  Policy.  They  forbid  the  admission  of  various  sorts 
of  evidence  because  some  consideration  extrinsic  to  the  investigation  <rf  truth 
is  regarded  as  more  important  and  overpowering.  The  rules  of  this  last  class 
thus  differ  from  those  of  the  second  class,  in  that  their  elfoct  is  to  obstruct, 
not  to  fadUUte,  tiie  search  for  truth,  and  that  tfiis  effect  is  consciously  ac- 
cepted ss  less  harmful,  on  the  whole,  tiian  the  extrinsic  disadvantages  which 
would  ensue  to  other  interests  of  society  if  no  such  limitations  existed.  It 
ought  to  follow  that  no  limitation  of  the  present  nature  ought  to  be  rec- 
ognized unless  it  is  clearly  demanded  by  some  specific  important  extrinsic 
policy  and  that  every  intendment  should  be  made  against  such  a  demand. 

The  most  natural  groupng  of  these  rules  of  Extrinsic  Policy  =s  that  whicli 
regards  them  according  as  they  are  abioluU  or  eonditional.  The  former  class 
of  prohibitions  are  enforced  by  the  Couri;  like  other  rules  of  evidence;  th< 
latter  are  appUed  only  on  demand  of  the  person  who  is  supposed  to  be  aflfecte. 
in  his  intereste  by  the  extrinsic  policy  in  question  and  to  be  protected  by  th( 
rule  from  an  injury  to  that  interest  The  latter  class  of  rules  —  the  rule*  o 
Privilege— have  features  in  common,  which  sharply  distinguish  them  fron 
the  former.  The  former  chus  is  small  in  number;  indeed,  it  can  hnrdly  Ik 
said  that  there  are  any  definite-and  well-estoblished  rules  of  exclusion  of  tha 
tvpe ;  they  have  usually  been  discountenanced  in  judicial  opinion.   The  rule 

9BSa 
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IMDICINCin. 


I  SIM 

•ftctliia««k«ldegmth.ddlyo<mmof  proof  in  litigMioo.    ™~'"'* 

«tf»  I:  Buui  or  AMoum  Kxotusioir. 
I  8180.  taAtoMoy.    The  noUon  of  indaoener  ia  often  m».»l^  -.  *i.      i. 
it^  «  .b«a«u  q«ditx  of  word.  JtSSL  t  tX^ii  nl^Sf  1 

dv«ndi  apoa  the  epirit  and  pnrpoee  of  the  attennoe  or  the  act  ThTk- 
pnoidie.  what  it  ealU  -indecent  expoeoie  of  the  ZwL-^v^  */k 
^ty  for  the  ry  «n.e  acUon.  wherdoneTn  t  J^nce'  of"!  1." iTn" 
for  the  purpoj.  of  obtaining  hi,  medical  aarieUnce.  The  utte»nJS  of  vui 
wotd.  of  elandor  may  be  indecent  fiom  the  mouth  of  the  .UndiT,  b«t  \t 
TTrJ  '^^  '"-^  *»•«>««  of  jneUce  by  the  ^StJ^itni  t 

•  Uf^n^"""  ^  ^'  **^»  *°  •»»  '^  'o'  "d«^  i  in  notenJ 
indwent  What  we  are  to  conclnde.  then.  «nce  the  proceTof  inJeetUiTu^ 
^e  trnU. «  courU  of  jnatice  i.  both  an  indiepenaableCTdSn  fii  f uS 
t  S  '  "kSJ"^"*""*"  «  «*•  «"«i  '«r  in  evidence  inSl^L,; 
to  .be  P«luh.t«I  beeauae  under  other  dronmetance.  they  might  KLI^ 
terued  bj  indecency.  In  other  word,,  the  general  ^U^ot  dLZS 
j«djjg^V.deceucy  doe.  not  extend  to  the  exdtion  of'^vid'nee  itT«S. 

milJttli'*  *??"  qntMeation  can  be  that,  if  utterance,  or  act.,  which 
attontKm  among  onlooker,  at  a  public  oecanon  and  lead  to  shame  ud  em 

materiaUy  uMfnl  for  the  purpoM  of  the  proof  in  hand,  they  mav  he  di.»in^ 
with  and  prohibit^;  the  di«aetion  of  STtrial  CoiTdZmbe^reS 

^T  ^r"*  ^  ^  "'"***»^°»  -P"*  t»»  ««»««1  princiSeTa  fdr  o"e 
and  would  probaMy  find  general  judicial  recognition.  lU  appL«tfon  iouTd 
«,meto»«  take  the  ext»me  form  (a.  in  Led  Manriield'.  ruSgro   S^, 

would  be  m  effect  the  aame.  whether  it  ,e.ult«l  in  a  rule  of  evidencS™!u  a 
rule  of  .ubeuntive  law.  Lord  Manrileld'.  utterance  plainly  lay.Tw"wh 
the  general  principle  and  iu  qualificaUon :  ^  ^  * 

1788^  tfai^,  L.  C.  J.,  in  Daeotia  r.  Jonm,  Cowp.  729  (nbuing  to  allow  th.  Md  «f  . 

Mere  IMmmm^  of  eridenee  it  no  objection  to  Iti  being  reoeired  whin  it  it  atum^JJ, 
the  d«i,k,n  of  a  eiTil  right  or  criminri  llrtiHty.    Up^  thU  ^^nni^  thinrSTli? 

.n  «*Ion  of  .Under  for  .aying  that  die  h«l  . defect  in  her  person  wU^^nS  tefor 
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MrriM«,Md  lbt<hfMMlM»*Ilig*4 «»  Wt  pl««il»»tUli«d  iiidi  adiilwli  tot  Ujm,  i( 
tiM  •MMMDt  w»i  bim,  Um  |>MBlil  iMd  w«l»«a  ft  frttwHi.  ii.Jwy,  tor  whick  ih.  wm 
MtitM  to  .Mmix'vy  dMMgwt  "ixl.  U  It  wm  tn»,  Uw  daftmiMl  o«gM  to  h«w  »»•» 
frMdfram  tlMebtrg*  ol  •  Biatelow  !!•,  kowwr  ht  migkl  ilUl  b.  Jtabto  to  •#«««•  for 
ln4*U(»tel*  prori^mliig  th*  tralb.  Bm»  it  It  had  bMn  imnI;  m  artlon  on  •  wagtr 
whrtliw  tbt  yooDg  iUy  IimI  MMb  •  MMt,  It  wwild  tMT«  bMo  Mvly  tiM  prNMt  «M«. .  . . 

H«r«  U »pmoa  win  n|MMDto  hliMtIf  toth.  world m »  mM.  te  tUtod  «».»•»• 'T?*!*'"  ^, 
•  MoMltur  te  Cher«lWr  lyEon,'  ha*  Mtad  la  tl»»  «liMMtMr  la  a  TarUty  oC  wiaaltlM,  aa.l 
kaililaNa«>Maadaiivaalafl«lBMa|>|Naring.  8haU  two  ladlRwmt  pMpU,  by  a  wagvr 
batwMa  tbaoMlm,  try  wbMbar  ba  to  a  dmt  aad  Impotor.  aad  ba  allowrf  to  aabpana 
all  bto  laamaU  (rimida  aud  eonftdmUal  attondaati  to  glva  arldMiaa  tbat  wiU  axpoM  Um 
aUomEurapa?    Soohaa  inquiry  toadl«graaatoJndkataio."> 

8  2181.  I«pro»rt«ty  (J»dia,  CteMaal,  *»of ).  In  tha  OMe  of  owUin  dBoan 
of  juatioe,  it  haa  aometimaa  been  argued  that  their  appearanoe  aa  witneaaes 
would  be  a  violaUon  of  the  policy  applicable  to  their  profeaaion  or  function : 

(1)  A  judg$.  it  haa  been  aigued,  ehould  not  beoome  a  witneM,  becauae  of 
the'difttoulty  of  reconciling  the  due  exwtdae  of  bia  functione  aa  judge  and  as 
witneaa  (ante.  §  1909). 

(2)  A  coutud  or  attortu),  it  haa  (Men  thought,  ahould  not  appear  aa  wit- 
neaa. except  in  unavoidable  neceaeitjr,  becauae  (among  other  reaaona)  of  the 
danger  which  thU  pnwtioe  would  involve  of  a  loaa  of  public  confidence  in  the 
integrity  of  the  prcfeaaico  (ant*,  |  1911). 

(3)  A  juror,  it  haa  been  argued,  ahould  not  be  a  witneaa.  becauae  of  the  in- 
consistency  of  the  two  funotioua  (onto,  §  1910).  Whether  the  other  rule 
about  jurora.  that  they  ahall  not  testify  to  the  dc^ga  of  the  jury-room  (i( 
thia  be  a  rule  of  evidence  at  tU),  ia  •  rule  of  the  preaent  aort,  is  open  to 
queation  (;»i«,  5  2S62)t  ,    .      w 

I  2182.  XaeoMvaatoBoe  (PabUo  Baoerda).  The  removal  of  publio  records 
from  their  proper  place  of  custody,  to  be  used  aa  evidence  in  court,  ia  attended 
with  danger  of  loss  and  mutilation  of  the  recorda  and  with  deUy  and  annoy- 
ance to  thoae  who  an  entitled  to  eonault  them  and  thoee  who  are  charged 
with  preparing  them.  For  theae  reaaona,  and  especially  since  the  purpose  of 
proof  can  usually  be  aa  well  aerved  by  n  copy,  Courta  have  often  laid  down  a 
rule  forbidding  the  nse.  aa  evidence,  of  the  originals  of  public  records.  To 
what  extent  the  present  rule  of  policy  makee  such  a  prohibition  can  be  better 
examined  elsewhere  (  pod,  §  2373),  where  the  rule  aa  to  Official  SecreU  comes 


*  I7SS,  DaecuU  r.  loam,  Ccmp.  TM  <ae- 
tioa  on  ■  tngcr  m  to  th*  ms  of  tb*  CharaUar 
jyEoB,  >  FtMieh  pcnon  who  in  bwU  atUn  had 
{nqMOMd  rae*«oa>Ma,  foaght  daak,  ete^  ia 
Eiutaadt  taatioMBj of  many  wbo had  baao eoo- 
fldsntiallT  emplorad  by  tha  ChaTaUar  wai  !•• 
eeirad,  abd  a  iiiiiet  fcr  the  plaintiS- who  bat 
on  thefamaJaaax  — waagiraa;  bat  tba  whda 
ioqniTT  was  dodarad  ioDioiiai  and  iadfpMat 
landarad  for  tha  defendaat;  qootad  mpraU 
1900,  Ranaiid  r.  Bajr  dty.  Itt  Mieh.  lb,  M 
N.  W.  SIT  (a  wlfc  Ming  lor  paraooal  injaiy 
Matiiad  to  a  miacanlan  witUn  a  weak  Ihara- 
aftar;  a  qsettioa  whetter  ih«  bad  iatanooiaa 


with  bar  bMdMud  dariag  thatwaA  waa  asdnded, 
oa  graanda  o(  "pahllc  policy";  aa  to  thl»,  if 
it  wM  material  la  baing  ineooalMnt  with  her 
laitiaMioy.  it  ihoaU  be  reeeiTed.  Jont  aa  the  fact 
of  aeaaal  intenxmrN  ia  alwaya  proraUe  when 
matarbd;  but  if  the  CMt  waa  not  rdarant,  it 
aborid  bsTa  been  asdaded  on  that  grouHl;  tb« 
mUng  ia  nnaannd);  ISIl.  Fall  v.  Oraiaeert,  3 
lUmt  4M,  SOS.  60*  (admiwiblo  where  "necM- 
■aiy  to  (flbetnate  the  pnrpoiaa  of  j«*b»  " ;  here, 
inteioowae  of  third  petiona  with  a  baaUHr 
eomplaiaaat).  For  farther  applieatiam  of  the 
prindple,  lee  the  dtationa  nadar  aotoptie  pro- 
JKHaacihor  t«al arldaMsa  {mtt,  |  ll»«). 
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J?  ^.^^J^**^  '^  *^  F'Mnt  ml..    It  fa  to  be  aotod  that,  to  for  •■ 

th.  i%«rfay  of  th.  ««orid  of  the  document  i.  co»o.n.«I.  tlU«  U  in^^f, 

no  objwstkm  on  that  •cow  (;»»«,  I  2188).  "woonceaeai/ 

|218a    XaH-i<r:    (1)  l>O^^U.    Cfc.tt.ta.    .•.ttacy.    01H.I..4    b, 

the  .pirit  of  ou,  1.W  doe.  forbid,  the  attempt  to  do  jun^rcldTiuU;  "J 
to  enforce  penjJtie.  by  indirect  methods.  An  employer  m.y  perhane  ..'  .. 
Wy  toterrupt  the  coum  of  hi.  burineu  to  deliver  a  homily  to'^Lofflc^;! 
on  the  evil,  of  gambling  or  the  reward,  of  i„du.try.  But  a  judge  dZ  mt 
hold  court  m  a  .t«et<»r  to  do  .ummary  justice  upo?.  fellow-jZngrr  who 
fraudulently  erade.  payment  of  hi.  fare;  and.  upon  the  «me^31  he 

Ch  .  l.»S.""^  :";?   incidenUUy  cross  the  peth  of  that  legation 
Such  a  practice  m%ht  be  consistent  with  the  primitive  .ystem  of  justice 

Uw.  It  offends  ,n  the  firet  place,  by  trying  a  vioIaUon  of  law  without  tha 
io^  rS;  /"^  ^r^  "•''?'•  •"  i»ai.pen«ble  for  iu  conect  invesUg;! 
tr'inJldS  I T  rr  P/r  ^^  r**""?*'"*  de'«y«8.  «nd  confusbg 
It  offend.,  further,  m  that  it  doe.  thi.  unnecewarily  and  gratuitously  for 
nnco  the  per«.n.  injured  by  the  .„ppo«d  offence  have  norcho^n  to«Sc 
itHlrBM  or  punuhment  directly  and  immediately,  at  the  right  time  and  by  the 
p~per  procee.  the«  i.  clearly  no  call  to  attend  to  thei?  comprint  in  thi! 

Zt^lZ^  *'"^J-  ""'°°"-  '^'  ^""^'^^  "•^«'  »'  «^«1«''«  we«  neve" 
.^T»!l^/"  ?**"r*  P"**"  °'  P«°»J"«>«t    It  i»  not  only  anomalous 

sututo  to  en  large  the  fixed  penalty  of  the  law.  that  of  fine  or  imprisonment 

of  Jrovrgl  "  "'  *""•  "'^  '*•'*  *''""«•'  ^°"  of  V  ,S1„.' 

«vS'„.?^  >«»««•.  it  ha.  long  been  established  that  the  admissibUity  of 
evrfenoe  «  not  affected  by  the  illegality  of  the  mean,  through  which  the 
party  ha.  been  enabled  to  obtain  the  evidence,  The  megalitT  is  bv  no 
mean,  cond  aed;  it  is  merely  ignored:  /  »  oy  no 

rbSn«r  wffi^.  /*n""^  '"  t'^irr  *"  ^°"^  ~"  *^«  ""  -ot''"  ho^  'hey  were 
dSSelliL^lIlL  .""'  *"  anUwfoMy.  -nor  would  they  form  .  colUteral  ii„e  to 

1878,  SeM^M,  J.,  in  StniKm  r.  E»ne$l,  80  111.  618,  618:  '•  It  is  contemnlateH  .n^ 
of  [illegally]  6bt«mng  thsm  doM  not  oh«ge  that  whieh  U  written  in  them.  .  .     S^ 
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I 


!«!^!rti 


»<r, 


I  SIM 


RULB  or  nTRIMSlO  POUOT.  [Catr.  LXXII 


Mm  lb.  CoMil.  but  ollMnriM  hm  tnm  miMm,  «>»fc«W»''«'-l-»- »„  *.«.»* 
law  twwKn.  P.  J,  to  ir«*M  ».  fM«,  100  Ofc  611,  »  ••  E.  fcM  i  "  Ai  ••  •n* 

MM««iia>U  tMreh*  Md  ••h.i-.WM  loptaM«i«l«tory  ft-lrtoitai  •»«"  t^ J^f" 

MUU.  M4  of  thto  MdoUi*  RutM  m«.lyi««ilb»  to  prorfcto  tg^Mt  My  •ttompt. 
kgWatloD  «r  olb«wiM,  to  Mthorto.  !•«»»(,.  or  *«*« '•''*"\^  "rt^Jt 
w  Minn*.  TbU  wto  i«.trietk»  «m  IntowW  to  opmto  «pon  kfWatiM  »»«*••  •• 
^d.r  .n.«.«toJ  «y  —  to  tog-ta.  b,  .lUoto  wbt  »^ J^u^'^JJ!^  S^ 
«oaM  iD  nown*  b«  madt  towW;  "POo  w-HiMm.  mUwI  bo  Uw  »totot.»«  of  i 
ooMtltatloott  toWWtto*  ibonM  arw  bo  •Dforeod ;  Md  upo.  Ibo  J«dW«t7,  lo  M  to  rj» 
it  tbo  duty  of  tho  Co.»t«  to  dwiounoo  m  unUwf  ol  •mj  aniMMMblo  Mwdi  wid  irin 
wb.tb«  «>nf*o«lly  wllbout  My  eolor  of  Mtbority.  or jongbt  to  bo  JimMM  oij«^ 
■uiM  of  l-blottw  Mnetton.  For  Um  mtacondoct  of  prirM pMOM,  -f ♦»• -po?** 
fndiriduia  r-pondWIhy  Md  of  th.ir  o«ii  toUUo..  MNly  moo  •«  »^*T '•^["^il 
goTornmont  >•  wopootlbU.  If  an  oOotol,  or  .  imto  potty  ojMt  of  tho  State.  «Mojdi 
•buMt  tho  Mtbority  with  whieb  bo  i^  olothod,  bo  to  to  bo  dMMd  •■  •f'*'  "J*  *« 
IZbot  for  blmJlf  only;  Md  thoilfor.  ho  .Iom,  Md  Mtth.  ^^^Tk-^ *»  * 
•oooontiMo  for  bto  .eta.  If  tho  oonrtltottoori  right,  of  •«*«««  •^*»'!^)7  '  " 
indlTidMl.  tbo  moot  thrt  My  brwob  of  gororomMt  OM  do  to  to  affoid  «»«?"»  • 

r^lroM  ••  to  poMlbto.  Md  bring  tbo  '"«'•*»*  ^VT^IJ^  "^^^J^^^J, 
Wbothor  or  not  ptohibittog  tho  Cowto  from  rooolTlng  tfM*»  of  thto  ehMMtor  w« 
h«TO  My  pnottoia  Md  Mantory  offM  to  dtooo«Hi>>f  «««-«)"**•  "^^^  '"^  **^ 
"rtti  tood  towMd.  tbo  prUorrtton  of  tbo  oittoM'o  ««litattoMl  right  to  la>id» 
ItarefiMi,  to  •  mrttor  for  hgbtotlw  drtormlMtton." « 


•  ■UtMTqwSlhMO  dliMtad  to  dto- 


Trial,  »- 

tagoMaiM 

tiloHSjM  •  lUtrto,  qo^toM  dlwett- 
eorar  wiMtlMr  duU  Mitboritjr  kid  hMO  ,P(OR^ 
tuUowad  is  n  JUlam  www  aot  aUowoi., ;  tIM, 

(auakioM  piMMHtloB  J  copy  of  iadictMat  ad- 
Bitud.  thoBgh  tb«  ontor  K^-M  «»  •••  •To- 
other pmon;  "DoreooU  thoCoott  tokoMtlM 
in  whitnttoiMr  it  WM  obtidMd  ") ;  Ull.  Lt|^ 
..  ToU«rT»y.  U  Bm»  au  (liaitor ;  "«  tho  o«. 
ear  thaU,  aToa  vtthMU  Mtbority,  hava  gtrtB  a 
eoDT  of  t^  nootd."  tf  !•  adndaMe,  ahbowh  it 
w^-iam^tioody  oMainwin:  UU,  Stock- 
gatli  *.  Da  TMt<  4  Caap.  U  (eaitaia  fomn 
twtimoar  wH  Hid  to  Iuito  Iwni  obtainad  by 
bitMih  ol  trut :  "  What  ia  profad  to  bava  hoaa 
writtan  or  ligiMil  by  uy  ol  tba  dafenduH,  I 
mut  admit  ai  aridenea  agaioft  tbam,  wiOoot 
coMideriDC  how  it  WM  obtaiaad  ") ;  ISM.  8.  •■ 
D*RiDgton,  *  C.  ft  P.  41*  (tha  tankay  pRNniHO 
to  port  a  lattnr  of  tba  accBiKl.  bat  inMad  haadad 
it  totba  •iithoritiw)4  1M7,  Caddjr  «■  Barlow, 
1  Man.  k  Ry.  «7S,  877  (malidooa  proaaoitioB ; 
copy  of  u  iodictmcnt  lacairobla,  tboogh  act 
pcocamd  acconliag  to  tow,  "  whhoat  iaqidfy  » 
Um  moda by  whic^ ha bacana poMHcd ofJ» "); 
IMS,  B.  r.  Oiaaa.  li,  7  Stata  Tr.  ■.  a.  »7».  M? 
(doeoaMOttakaa  t/  tha  poiiea  QtogaQy)!  IS54, 


ChaMiag7  Static  M  Ato. ».  •  So.  JO*  d 
loiidoir  laaiehiag  d«l«Hlaiit,  a*-««ad. 
metiva  of  togalif  af  Mwch) :  tMiShto^ 
Aate,  IM  Id.  S*,  4i.  I*  Sa  W  (riaOar) ; 
SeoM  >.  Htala,  lU  id.  M, »  So.  4M  (canyl 
eoaewtod  waapM :  OtogaWy  of  thoMaie 
tha  oflkcr  tai^ffag  to  •».  J""-*?^)! 

MO  (took  ioaad  by  ofltorn  Maicbhui  da 
ut't  hooia,  adaiittad  hwaBoert»a  clfigaB 
««ch);  Cmt.>  ltl«,Faop)a  ..  AMaB,llj 
M4.4Snic.St7  (JadgaMot«>U  iBFfoi*^ 
mani  io*  im  aa  aridaaoa) ;  Cooa.;  ISM, 
*.  Oriawold,  S7  Com.  tSO,  M  AlL  1047  (ii 
of  papan  by  a  trtanaa  00  prandata) ;  &a. ; 


wSoTr.  iteGaiia.  tl  Qfc  676,  »Sl(»ap»i 
propariyoidotadtollagiTaoop);  I8»7,  Wi 
r«SJ  100  id.  61 1,  rf 8.  B.  WM  («^ao»  I 
br  Otogal  ataieh,  adarittod ;  rapodto^g  th 
tmrroWte' iatiautioa  in  Raahar a. Stata, 
368,  tl  S.  E.  8Mj  qaotad  nvn);  \m,  8a 
r.  Btat^  US  id.  167,  M  8.  B.  641 ;  IMMa 
«  Stata,  —  id.  —  ,  45  &  B.  604  (atolaa 
Icmai  by  ilkna  aaaieh) ;  IB.  i  1  W».„8««»{ 
Eanaat,  80m  6IS.  617  (lacorda  maad 
norad  ikon  ooort ;  oaotad  noja) ;  1 8»I  ro 
V.  Pwjpto,  138  id.  10»,  106, 17  S.  B.  10« 


S»M 


—  ■~i~,~r»'V  '■»i  ireqi  UM  <■■■■  »haM  tk* 


>'  I>UW,lMMc.aM(, 
>•  r-eitoln  lMtt»n  TIcI 


(WMM  mpn) ;  luot  Com. 


'nl  "-■— »  "  v.^«i.  «•«  a7«  (1^ 


pmvia.  Com: ,.  ..^  ^,,,      ^^ 

Intox  Llqoori,  4  AIL  SM,  MO  (oaew'i  i^im^ 

*M.  Com.  c.  I^vlor   IM  U  ?i  i!/  t  ■'!"' ! 
>«  Id.  470.«7^S1  bToI^IW)**^^ 


li-IlliTT/- ""'"'•'•  — Or.  — 
lijaor  MiMil  on  dofrwUnl'a  Mnnak  ■ 
,«««.  ».  AtklMo,,  40  8.  C  SS^V 

■otiM  «  JLi  i  *  ""'•  "*  ■■»  »'"  tike  no 


321.  St 


— ..  .^  „.  „.  ,iu  (wuora  oMUMd  I 

illowwi  to  tMtify  to  wbM  tho*  f^JiiV^^'      •»"••*•  '»  «»*  Otto  a  other  mMria  "1     ^^ 
Ciim.  ..  B«n...  Ik  .,r???.  '?!'.»*?4> !  '••».  Coutn  i  lias.  ii«..i  -  tT  7'7?!?  J 


»<lmitt«l  to  th*  coBtauto  of  bookii  b»onJ^J     !^  ?  K  '*»"'  '»»»"«<«'««  ir/on  a  i 
•i«"th.mwhl]ath«,w.»l8t^S;riir.Ili2     ••.'^•H»*9.M».  •^"*'' 

1895.  Stata  ».  Pan.....    i«rSl  ?!?''•- •''•j:      "W'"  •»  lecalrable  thonvh  lll«-,ii. 


.:  .n  -,  j  •noj  were  m  tliaaheriff'a  yonim 

m  8^"  "T"*""!"^  attachmwit)  .^5^ 

•  ^,LT°'^J'  '*>  Mo.4«»,  VtTTai 

•  lOOf  (lottarr  tickalaad.^  I mLZl  J      * 


Irilry'  ••J./l*".""""  obuiaed  from  tb^ 
•reaaad.  6y  ofleial  Mlura  nnlairfal  nn.l.r  tba 

fJS^^iwfif^     «l»  ca*.  U  fartbar  axamia^l 

ahJSr.IS.iS''"*""  principle,  aea  tba  doctrine 
aho«t^«imlttl»g  a  confi»i,n  Uu.,ned  b,  fraud. 

i'^'H'nT/'*  f  *°  «»■*«*»"  made  byuie- 
■ad  on  an  iiuaal  #vina.;>Mf ; i..r. '  ^alnt 


mi.fcr';i''ir"t"*t !""■""'*  ••  that  a  docomaat 
■  »«.  state  ..  PomaroT,  130  Mi^wTVtf'ai     S*?'  •» '~«l»able  thongb  iUegallr  remoTed 
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or  other  act  by  which  they  were  obtwned,  but  beoanM  the  priyilege  against 
■elf-crimination  involve*  their  exolarion  (jMit,  {  2264). 

§  2184  mmmmt  (2)  Peo—witi  vloUtl^  ataaq^VU  Lawa.  By  aUtutes 
existing  for  three  generationa  paat  in  England,'  and  by  two  Federal  aUtutes, 
paaaed  at  different  timea  for  temporary  porpoeea  of  revenno,'  it  waa  provided 
that  a  document  not  duly  gamiahed  with  the  required  revenne^tomp  should 
not  be  receivable  in  evidence.  The  policy  of  these  atatutes  waa  a  poor  one, 
for  the  reasons  alieady  sUted  (anU,  §  2185).*  Their  application  depends  so 
much  upon  the  predae  wording  of  the  different  aUtutea  that  the  English 
rulinga  are  of  little  value  in  the  interpreUtion  of  our  statutea.*  In  the 
United  States,  the  Courts  of  the  individual  Stetes  ruled  with  practical  una- 
nimity that  the  Federal  stotutee  did  not  effect  the  exclusion  of  unstamped 
documenta-  in  tiials  in  the  SUte  Courts,  first,  becauae  the  Federal  Congress 
baa  no  constitutional  power  (anti,  §  6)  to  regulate  the  rules  of  evidence  in 
the  State  Courts  » (though  this  waa  in  only  a  few  Courts  made  the  ground  of 
deciaion),  and,  secondly,  beoanw  the  stotutea  did  not  expressly  purport  to 
make  a  rule  for  any  but  the  Federal  Courta.*  The  application  of  the  aUtutes 
haa  usually  been  aufSdently  indicated  by  their  words.' 

•  TlwlblknriaKeMaieaUaettlMaathoritMt: 
ia»7,  Tiowteidf*  •.  Addoiw,  tS  Culo.  M8,  48 
Fae.  585 ;  ISOI.OariMd  *.  OaioM,  7a  Coan.  662, 
49  AtL  l»;  1901,  Snail  r.  Sloenmb,  111  Ga.  279, 
S7  &  E.  481 1 1887,  Latham  v.  Smith,  45  HI.  S9 ; 
1909,  Biehafdne  v.  Bobnti,  199  U.  17, 61 N.  K. 
840;  1909,  Wad*  *.  Foii,  ^  Ma.  990^  51  Atl. 
840  1969,  ClamaM  >.  Coaiwl.  19  Mkh.  170, 176 : 
1901,  KaaaadT  r.  Romtna,  59  &  C.  814,  37 
8.  K.  941;  19N.  Kmn  *.  Boaai.  96  Mar.  96,  » 
Fae.  179, 48  L.  K.  A.  806. 

*  Baa  Ooald  *  Tackai^  NotM  to  tha  War 
BarawM  Act,  1888;  1874,  Cos  v.  Joaaa,  51  Ga. 
487,488;  1900,  Slata  >.  Shialda.  119  la.  27, 
88  N.  W.  807 ;  1900,  Tkft  t.  SimpaoB,  116  Mich. 
aoa.  93  H.  W.  n  ;  1879,  Owilajr  ».  Oiaanwood, 
lakiaa.  499 :  1901,  Ftaukatt  *.  Baaachka,  14 
&D.4»4,86N.W.i00t. 


t  OonioUdatadial87a8t.83AS4Vieta.9T, 
aad  in  1891,  St  54  A  56  Viel  e.  89, 1 14. 

■  St  1969,  Jal*  1,  aa  amaadad  bjr  St  1984, 
Jnaa80.tf  159,  158,  168;  St  1888,  Jaaa  18, 
e.448,  H*.  18. 14,  80  Stat  448,  lapidad  \tj  St 
1908,  April  11,  e.  500, 1  7, 81  Stat  56. 

•  Saa  tha  laeammaadatioaa  ia  tha  Saeoad 
Bapoit,  1858,  o(  tha  Coouaoa  Law  Fnetiea  Coafi- 
miiaion,  p.  16. 

«  CitatiaaaortlMKai^eaBaamaybafoaad 
ta  tha  foUoviac  plaeaa :  1815,  HawUaa  *.  Wana, 
8  a  A  C.  690;  1879,  ICariaa  laraatmaat  Co. «. 
Bariaida,  L.  R  5  H.  L.  994 ;  1988,  UeAflam  a. 
Hala,14la.85S;  Baat.KTidaiioa,8thad.,|9Mk 

•  1868,  Cnig  roimoek,  47  111.  888;  1868, 
Haatar  *.  Cobb,  I  Baah  989.  Tha  ootar  (bUbk 
of  a  StattOoait  to  tha  eoattatr  ia  aud  to  ba 
Tatapika  Co. «.  MeNamaia,  79  Pa.  178  (1871), 
wbaM  ShMBWood  aad  Thompaoa,  JJ., 


fl  3IM-2197] 
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TTtLM  H:    BULES  OF  CONDITIONAL  EXCLUSION  (PRIVILEGE). 
SuB-mii  I :   PRIVILEGE,  IN  GENERAL. 
OMAfTBM.  LZZZy. 


tolSeliL™**^  <rf  T«rtlmoiiW  Cdajmbioii 
fim.  ConatitBtional  QiuiniBtT  of  ComwU- 
ftteSi.       '^  *°  "'''  Twtimony;   G.Be«I 
Oaeameiiti. 


AppUad  to  FirodDction  of 


tJ.*iiJr?™",^P«^  *o  P"»i»«,  Chit. 
t«to,  and  Corpon]  Exhibitioo. 

?^"„^7^„^'i':^'-^'«"  »»  Action,  Z 

pJltJTobfflr  '^'~"''  '^  "••  '^""-' 
fiiW.  ktodi  of  PriTfleg*. 

§  2190.  BMonr  o#  TMttmanUl  Oompnlaioii.  in  mi>.»i  Tn  i~,i,-  i.  ,. 
over  the  history  of  the  recognition  of  thn;;^.^^^^^^^  i  Xun 
mind  that,  up  to  the  UOOs.  the  modem  witLe  is  pict  caiiy  unknoi^  S 
Juiy  tnals,  and  that  not  until  the  1600s  is  he  a  common  fig^  n  the  tri^.n^ 
t^e'STlrr^"'  infonnation  for  the  jury.  EvS'^oWs^^  „^ 
the  early  IGOOs.  it  is  a  comparatively  recent  feature  that  he  is  allud^a  to 

ntL"s.-T;t  "thT  "°r?'y>™»  •«  l«i  by  the  de^"ion,1fli^ 
SZ!  .  A  y^!^  *'  ^P'^  '•'*  j"'y  bad  fulfilled  the  double  capacity  of 
taers  and  of  witnesses;  their  own  knowledge  of  the  affair  acau^?«  n!f  u 

^Jir^t""'*""''^'  ^'-  ^"^'  '''°  *»  *be  time  of  signW  a  d^T 

kr^S'ShT  Tr^?  "i?  ^'"^•'™'-  ^y  -«"  Bumml^'wr  th^ 
Sriili«Jt^.  '^  not  testify  openly  in  court,  but  went  out  with  thejum^ 
ft .  i„  ^  *''"'  "formation  to  them ;  so  that  they  bore  the  chaicte? 

foraJong^pencHi-say.  down  to  the  end  of  the  1400slof  half  i^^S 

iJSZ^-  ^"u  ^°^^  "^^^  ""^  y«*  "I*"^  from  the  jurors  proper  were 
f«ll7  ««ogn.«d  to  be  under  the  same  liability  and  duty  L  t^fXt^Z 


Il^.ll^'"'  ^""'■^  Twrtta  OB  iTldeilM. 

■Colw,SIiHtst. 


*  Ttajror.  17-14. 

•  Th«jr«,  »7-IO«. 


I 
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Mlves ;  they  were  summoned  with  the  jorow,  and  were  equally  subjected  to 
compulsory  process.*  Whether  the  leoognition  of  this  was  felt  to  rest  more 
upon  the  implied  pledge  given  when  the  person  had  been  formally  caUed 
upon  by  the  party  to  bear  witness,  or  upon  the  assimilation  in  thought  of 
the  iurore  and  thewi  pereons,  does  not  clearly  appear;  probably  both  con- 
sideiations  entered.  Towards  the  end  of  the  1400s,  it  became  uncommon  on 
account  of  the  inconvenience  of  numbers,  to  summon  them  with  the  jurors, 
and  their  function  as  joint  juror-witnesses  fell  into  disuse.^ 

In  the  meantime  the  ordinary  modern  witness—*. «.  the  person  who  hap- 
pens to  know  something  on  the  matter  in  issue  — was  graduaUy  appearing. 
He  was  asked  by  the  party  to  come  and  contribute  his  help,  or  he  came  of 
his  own  motion  and  interest  in  the  cause.  Bat  he  could  not  be  compdled  to 
come.  A  marked  feature  of  the  primitive  Germanic  Uw  was  the  fadure  to 
recoRuize  any  general  testimonial  duty.  There  must  be  some  specific  pledge 
offaith  beforehand  (as  in  the  case  of  the  deed-witness  or  transaction-witness) 
to  bear  testimony  for  the  party  when  called  on.'  This  tradition  was  mhented 
by  our  law,  and  was  at  the  period  in  question  (the  end  of  Uie  14008)  sbU  a 

living  force.  ... 

But  more  than  this.  The  ordinary  witness  (such  as  we  now  know  him) 
was  not  only  not  compelled ;  he  was  not  welcomed.  There  was  a  radical  and 
strict  discouragement  of  maintenance ;  and  tiie  man  who  comes  to  labor  pri- 
vately with  his  neighbore  on  the  jury  by  generally  urging  his  influence  m 
favor  of  one  of  the  parties  was  not  carefully  distinguished  from  the  man  who 
comes  merely  to  teU  them  what  he  knows  of  the  facts.  He  is.  in  either  oue 
(they  thought),  trying  to  make  them  decide  for  one  of  the  parties  rather  than 
the  other ;  he  is  a  meddler ;  that  was  the  law's  attitude  towards  him.  This 
feature  of  the  tiiought  of  the  times  U  perhaps  difficult  nowadays  to  conceive. 
But  it  contains  the  whole  explanation  of  the  ordinary  witiiess  position  m 

the  1400s.»  .         ,.  vi  # 

The  result  of  this  rooted  opposition  to  whatever  bore  the  sembhmoe  of 
maintenance  was  that  anybody  who  was  not  somehow  concerned  as  a  party 
or  a  counsel  in  the  cause  ran  the  risk,  if  he  came  forward  tc  testify  to  the 
jury,  of  being  afterwards  sued  for  maintenance  by  tiie  party  agtnst  whom  he 
had  spoken."    « If  he  had  come  to  the  bar  out  of  his  own  head  and  spoken 


•  Thwer,  97-104. 

»  Thmjn,  101.  ,        v     «    u_ 

•  ScbnMder,  LahrbochdardeutMslMaRMJ^ 
BCMhichM.  4th  ed..  1 90S.  pp.  SS,  MJ  ("  In  <«d« 
to  bind  docamennritii«M««  ooen  lor  nU  to  •  mb- 
nqMDt  KiWnf  of  teftlmony,  the  (Mrty  hnd  to 
pay  docnmeBt-money  or  ri»«  wine ;  for  no  paWfc 
Mrtimonial  obligation  axiited  [in  the  TrMilciiih 
period],  and  »  dWl  obligttkm  eonld  be  owrted 
only  by  n  conlnu^  entered  into  with  s  eooaidenr 
tioi"):  Pollock  end  MnitUnd,  1895,  Hiit.  Eng. 
Uw,  11,  599  ("  It  ieeme  to  hnre  been  ■  general 
mie  that  no  one  conid  be  eompelled,  or  eren 
suffered,  to  teedfy  to  a  fact,  nntea  wbea  tjuit 
fact  hanMNd  he  wae  wlMaal/ '  takra  to  ww- 

•  ■  e 


aeee"').  It  haa  been  potntad  oat  by  FnfeMoi 
Olaaon  (Hiatoin  da  droU  et  de*  i"«|t»»'°",2* 
te  FraMi,  189*.  VI,  540)  «h««,«'»«r»*«^?i'5« 
witneaa,UUa  oath  were  e*^*^  "  ""l"  ?^ 
the  opponent,  to  vindiette  hioMelf  by  judicial 
combat,  «aa  a  nrioaa  one,  ud  naturally  pre- 
vented the  ncognitlon  o( nay  legal  oMigattento 
appear  ai  a  wttaeM ;  and  he  notee  the  omtrart 
ii^eocMaitical  coorta,  wheie  the  teetimonial 
oblijntion  alrewly  exiated. 

*U  hai  already  been  farther  examined  in 
dealing  with  Um  htrtory  of  diequaliication  by 
inlerart  (oate.  I  MS)  •"<>  "t  »!«•  «««"?  "* 

'"te'Ai^  ai*  girea  in  Thayer,  1S4-IS9. 


««»-««]      HISTOmr  OF  TEStlMOKUl  COMPULSIOjr.  ,J,„ 

»  jmUfiable;  but  if  h*  comea  to  the  ian>r>  nr  Uk!-?  •  «  .  **"""'" 
irath.  it  i«  maintenance,  and  he  wiS^b^;riaL  ^"r  1Z  S"";!  *'l 
thing,  was  that  the  person  informing  tL  lunTmult  ^if  J  5  "***  °' 
charge  of  maintenance)  either  be  an  intereJS  ^\  ^  k  "'"^  f^P*  » 
servant  or  tenant  or  relative -in  .K„T^  ^^1°'  •"*  *''"""»'  «'  ^"^ 
him  bound  to  b^  w?th  t^^v  "I»t  ITf.  '''"II*''''  ^^  P""""""" 
upon,  either  by  summon:  ^7  jj^  o7  dtd  X^"  r^v"  ^""^  '^'^ 
quest  of  the  jury  or  of  the  ju^e-in'  sh^rt.'^i^'^o^puLon  o^Tw"  "- 

of  its  own  neijjhborhood-knowlflH™,     tkI  ^       through  the  means 

tiansaction-witneZ^th  tZtTT/  T»»°,"«"'r''»'>8  of  deed-witnesses  and 

Tr  ''™r  "•-"'  ""  -^^  >•""••  «l  raSetk  „  1562$  t, 


1^^  T.  R  M  H.  VI.  6.  I;  qwUd  fa  Ttayw. 

"  Chajm*.  C.  J.,  in  I4SS,  T.  B.  11  H.  VI  4S 
J6 :  qgolMl  in  Thayer,  m        ""'^"^  «• 

«  ?  '^J-<  ^Jt  "•  ^^'  pL  W;  T.  B.  8  M. 
•  ?/  A"?**  '■  Tkww.  I»S. 

6, 1  i  qooted  In  Thnyer,  IIS.  ^ 

f  5«      •  ^-  ■»• "  «•  VMI. «.  • :  q-ot*l  «*.. 

"  *•  "^  ••  14«1  (T.  B.  M  Ed.  IV,  tt. 


ru«i  to  oon.pj' ,  „„,  to  »«%  whf  1.  dTiiriJ: 


tua«f  toooa 
■athteout 


■OM  npon  whom  ur  procea  oat  5  u,v  of  th. 
coort.  of  ™cord  witliiJthi.  rwlm  or  wSL  .w" 
•>•  Mrred  to  tMdfjr  or  depoae  concen^ne  Sm, 
CM- or  n»ttw  dip.nding^„r  of  "hi  _™ 
coart|s  «,d  h«Ting  &d,w3  nntoJim  or  t  hlT 

h.l!Ij#'r^'*  "•o-wry  toTie  allowed  in  that 
J^'iU"""*  "^  "PP^'  ••wri'nif  to  the  tenor  rf 

iA*iJ«*^_im|»dlmeut  to  the  contrarr.  thatthen 
"ihallforfeit^eiOaad 


the  puty  naUag  datelt 
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[Chap.  LXXIV 


No  doubt  a  ptooen  had  been  iwued  on  demand,  incmmngly  often,  in  the 
preceding  genewtion ;  but  thia  appeaxa  as  the  fint  definite  recognition  o»  the 
general  right  to  have  that  prooewi  and  the  general  duty  impUed  by  it."  This 
statute  did  for  testimony  at  oommon  Uw  what  John  de  Waltham's  subpoena 
had  done  for  testimony  in  chancery,  more  than  a  hundred  years  before,  by 
an  expedient  almost  precisely  similar* 

This  statute  of  Elisabeth,  then,  which  in  our  day  appears  merely  to  supply 
a  means  of  getting  a  hold  upon  persons  who  are  not  willing  to  testify,  and 
typifies  the  duty  of  being  a  witness,  appears  in  ito  inception  as  serving  also 
a  different  and  more  restricted  purpose.  By  giving  a  command  to  those  who 
were  willing  enough,  but  were  timorous,  it  represented  their  righi  to  come  and 
to  testify,  unmolested  by  the  apprehension  of  maintenance-proceedings.  Its 
provision  for  a  civU  action  against  persons  refusing  —  a  provision  which  at 
first  sight  gives  us  of  Uhi»j  an  incorrect  impression  —  was  intendod  still  fur- 
ther to  counteract  theJr  fears  of  maintenance-proceedings  by  the  opponent  if 
they  did  come,  by  subjecting  them  to  an  action  by  the  summoning  party  i( 
they  did  not  come.  In  other  words,  the  exigency  which  the  statute  meant 
to  meet  was  not  so  much  the  witness'  insensibility  to  his  1^1  duty  to  the 
party  desiring  his  attendance  as  his  sensitiveness  to  the  legal  claims  of  the 
opposite  party  to  his  non-attendance.  Of  a  1^  duty  to  attend  or  to  give 
testimony,  it  can  hardly  be  said  that  there  is  at  this  stage  any  settled  recog- 
nition.   The  effort  is  rather  merely  to  create  a  freedom  to  attend. 

As  this  freedom  came  to  be  exercised  more  and  more  generally,  and  the 
ordinary  witness  became,  by  the  1600s,  the  chief  source  of  the  jury's  infor- 
mation, the  notion  of  a  duty  was  naturally  developp '  irom  and  added  to  the 


s 


jire  forther  raeompenM  far  the  haim  niArad 

IT  tha  puty  HK^^^)-  ....  _ 

'u  Tlurt  thia  Mn  wuUkaii  la  ordwrto  naoTe 
the  obrtadee  which  the  ktw  of  mainteiwiice 
otherwiw  preeented  may  be  eaafly  infaned  from 
the  neontad  peniatence  of  that  lm»  down  to 
within  a  few  Teaia  of  the  atiUrte  <aa  ahown  in 
the  caae  of  1U7,  cited  (npra).  The  cAce  of  the 
aabpeena  aa  •  aort  of  indemnity  acninat  an  actian 
of  maintenance  plainly  n>peua  alao  in  a  patitjoB 
in  Chancery,  of  the  prior  eonfanr,  where  Oe 


mony  withoat  compalaioa"  b   "eateemnd  a 
forward  witaaaa." 

>•  •■  He  fint  bamed  it  in  ita  pnaent  form, 
when  a  clerk  in  Chancery,  in  the  latter  end  ut 
the  loiim  of  Edward  UI  [ahool  1376] ;  bnt  the 
iarentioa  eowiatad  in  merriy  addinc  to  the  old 
clanae  '  quibtudam  on  tl$  dt  eeaui;'  the  words '  rt 
koe  m6  |w«o  ernliiai  libmnm  mllaltiuu  omitlai : 
and  I  am  at  •  low  to  ooneeire  how  aneh  impur- 
taace  waa  attached  to  it,  or  hm  it  waa  rappwcd 
to  hare  hnmcht  ahoat  ao  complete  a  reTolntioi 
in  eqnitaUe  pioceadinn;  for  the  penalty  »ai 


in  cnanrery,  oi  »■  pr>wi  •»— .-j,  -— ..-  — -  

SSSSThe-tn'riilM  W^y  l^^iS?     ITer.lXSenSdii'lKV^-^^Ppei:^ 

rt;e4^hT^.-^iL'!lli^bo».be_iSG  !.^i^-^-si*;s2s'k^'-''rjr^ 


hare  a  manndement  fro  yowa,  for  the  cum  that 
he  shnU  noKht  be  haldrn  parciall  in  the  lame 
metier  "  (C&ndara  of  iWeedhiip  in  Chancery. 
149IMO,  I,  p.  xia;  qnoted  in  Thayer,  1»). 
Moreorer,  thta  notion  that  people  who  come  for^ 
ward,  withoat  eompnbion,  to  talk  to  the  jnir 
an  meddlera,  and  that  a  peremptory  eummand 

>  ..      M .. *  —  »liA   lif  iim      mJ  im. 


nv  OBUtmn  mmm  •*■■■■ "     ,«.*^..'--.-»  — i 

preTailinc  to  on  own  time)  aa  a  contempt  of 
eonrt,  and  made  the  foondation  of  compalao^ 
iwocen"  (Campbell,  tiTea  of  tlie  Chaneellon, 
&th  ed.,  1, 15»).  The  leame<l  writer  would  not 
hare  been  "  at  a  km  to  eoneeive  "  the  importaiiM 
of  the  expedient,  if  he  eoold  hare  been  acqaainted 

with  the  modem  laaearchee  into  the  hfctory  of 

S".i^?C!r!:^ld^..;B^tKri&lS^5ta^     wltne^a.    There  had  been  before  that  time  no 


iM^ed  clerit  ;>t  the  Star  ChHaber  <imM  IMS, 
Hudfon.  Traatiae  of  the  Star  Chamber,  III,  |  ai, 
in  HargraYea' Collectanea J«ri<U«..". *<">~- 
mark!  that  he  who  "coiaM  to  yield  his  tciti- 


eeedinga"wM  by  thia  $<Apaiia  clanae  broaKht 
Bbo«t.TUa  aad  the  atatate  of  Eliaabeth  mark 


BmniC        i  MIV  MH*a  mwwn  maHsaiaii  w»    ""•"™  ■  — ™ 

aa  epoch  ia  the  hiitoiT  of  legal  theory  and  prM- 
tict/TiM  hialory  of  the  mbpotna  U  farther 
noticed  t^K  not*  ^• 
SS69 
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««  two  stages  of  deveSL^?torth;^^^^^^^  "'"'  '''•'" 

earlier  than  the  duty  oflclo^„r^  otiZ\^t^":.r  ^- '"""  *^""" 
and  bear  te8timoiiy«nen.lly  had  beeni^tJS^*^  J  °*'^'8«»'°n  »«  "tend 
there  appear,  .J ^  be  ^kin^  ^he^„T^„Upla^^^^^^^^^  *""'"""^ 
specific  quesUon  on  the  stand  can  b.  comDelkd  «!^7.k  .  „  5*"  ""*"  ^  * 
bound  to  be  disclced «  iJe  hiato^T.!  '  ^  ^^"^  •""  '^'"'"'^  '«=»»  «" 
fn.m  that  time  onw^"  shV^s^Khe  filJ  LT""  "^""^  °'  ^^^'"P"-' 
1600,  distinctly  a  new  one 7  ""^  achievement  w«i  in  the  early 

tribute  Md  MrvJoe,  not  ZiotSS^^atTff'':'  f  f"*^''  ""^  *°  «>•  "ug 

cnminal  cauae^  the  date  when  proce,,  began  to  i  ijL  f^  2  r^    ^° 

was  ocosMonally  allowed  to  pat  on  wit^L    ^^^        V    ''*"'"''^'* 

finaUy.  at  alow  intervals,  in  1696  and  in  1701  C-^  *       ""  '     '"'*^ 

by  general  stetutes.-    il^L^^li^J^J'''''^^^         "«'^' 
the  constitutions  of  the  UnitrfSteT  '"^"^  ^"  '""'*  »' 

thJvtr^-^ssr.'Sitfi^^^^^^^^^     «^--^. 

wa,  already  in  ^  achieved  i-rother^^^l^  0?^!'*  ^rthrchr 

**  ISM,  I>DlMon  ».  Clew,  Cko.  Elb.  70B  (bond 
•{•rj^from  th.  b«Ki.  •'  fc,  i.  eompelwJSVZ 


ChL'kl,'^"!!  •'"■^  >««^  •  d«k  of  the  8«M 
examinttkn  wiU  not  rf«  «.-  IZlZJlI^S  i"      °-  ^*^> 


-, .__  __„  „,„„   wanner  a  WIUMi  whi<>h  in 

compdlad  ta  mjke  eDeirw  to  the  taSnJ^ 

th.  «cl,d«fcal  hw.  H  i^tioed  «5»nSS^ 

3803 


''•Sf^**?*»(«*'o™ey«iidclieDt). 
"My  been  exaaiaed  (aii/e,  I  575). 

fvroctma  of  the  coart  where  they  ihaU 
ft»  .i:^!:'  •l~'»l*''  their  witueeM.  to  appMue 

"wri^  granted  to  compelfwitne-eito  appeiS 
■8^"*  «'»•'«>");  17<»,Tt.   1  Anne.  c.  »  Ys 

2»?  in  felony  ebaU  be  sworn);  the  IstZn. 
oJLm  S«^  proceee:   ISS4,  WwUe,  Byi- 


mnpiippi 


HW!l-Jt  i^MiiiJ 
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I  SIM 

oeUoTs  in  the  1400i  weie  forming  the  procednie  of  their  oonrt  .fter  the  model 
of  the  eocleeiMtioia  Uw.  they  found  •  doctrine  dr  tutOm,  «V«f"I^  "J^i' 
Tuaed  u  a  theoretic  principle  in  the  system  from  which  they  borrowed 
There  had  indeed  been  a  time  when  that  eystem  waa  pesaing  t»>«>«gj  • 
drreTopment  wmething  like  our  own,-at  leaat.  when  the  «>mpBllabil.ty 
rfwitSeMe.  WM  aTw  thing;  the  decretal,  of  the  IJOO.  >ndj«te  t*^;« 
„d  a  final  wttlement  had  not  been  reached  when  the  Engliah  &mrt  of 
Chancery  began  to  flouriah.  and  to  borrow  the  ConUnentiJ  rulea"    But  the 
Chancellor.,  without  waiting,  pnahed  the  principle  to  the  exUeme  test  of 
p«SicaUty   and  invented  the  keen  compuUoiy  weapon  of  the  subp«na 
5rrit.«    This  gave  them  more  than  a  century's  start  of  the  common-law 
Courto  in  the  recognition  of  a  definite  testimonial  compulsion  and  duty.    It 
may  be  suppo^moreover.  ti«t  the  rapid  increase  m  the  •cto^Jy  of    Je 
Chancery  dS^the  1600s  was  one  of  tiie  causes  which  contributed  to  the 
introduction  at  that  time  of  compuUory  process  for  witnesses  m  the  common- 
law  courto.  and  was  the  chief  influence  in  piescnbmg  for  that  proo«»  the 
ep^mc  form  of  the  ^p^  writ    It  may  even  be  that  the  Chancer^,  pn- 
oriTy  in  the  use  of  compulsory  process  wa.  iteeU  one  of  tiie  caa«»  that  had 
made  it  more  efficient  and  more  popular. 

8  2191.  Conrtltatloari  Oi-fmnty  d  Oomi«to«y  Frooe--  This  history 
of  the  hiw  securing  for  accu«Kl  person,  the  right  to  compul«»y  process 
tor  their  witnesseTshows  that  the  purpose  of  the  •»**«»«•/»-. '"«'?ly*° 
cure  the  defect  of  the  common  kw  by  giving  tapartoes  defendant  in  critamal 
c^  the  common  right  which  was  abeady  ^\'^;;^^^^XmnIt 
partie.  in  civfl  cases  and  by  tiie  prosecution  m  cnmrnal  osee.  The  Bills  o 
^te  in  most  of  the  Constitution,  have  incorporated  thi.  stetutory  nght.» 


^ 


M  Corpw  JbA  Cmh»W,  Ji^entO.  H.  » 
(A  tmUbml  aUt$t.),  »  (<<■  tml»M  tfrndu); 
IImmb,  dt»d  npra,  Mt*  t.  , 

1  That  Uw  wero*  «o  hmf  faOeiM  •»  MiMi 
o(d«TdopiiMiit,MdMT«r  to  li»»(i  weAed  •»- 

V!VUTt  th.  «fU«  A-tri-e  tad  P^y«- 
huad  thfa  wompiitlon,  for  criialnM  ama  m  g»B- 

tariM^  in  iMwd  to  tlM  eonrdM  of  •  witoMi, 

fOfMU,  Cnootaa  Wo(*do»,  »M€.Myr.liM7. 
|6S).  B»enliinHid«niFt«BchcriiBlii«Iproert- 
m  (wUeh  to  foawM  oa  cuon^iw  BMthodi), 

a  «l»eiac  oBMrton  MBMt  b«  eompdtad  ( Bodtar 
SiHUoSuw M  BTJld«»j.  IMVj.  IW). 

«•  For  the  MMoit  of  the  «>i*r«M  *««.•* 
■tb*  qootatiai  from  Xofd  CampMl,  npra,  Mto 
19,  ud  further.  HiwtooB,  Tierttoe  ol  »»»•  .»« 
Ctember. pt.  Ill  |  SI.  «•  Hofff. CoU.  JuridjU. 
MTuadkm.  8eUct  Cm*  in  the  Star  Ctomber. 
Slid.   SoTPub.  ToL  XVI,  p.  xxU;  Bpence. 


IqoltiUde  JmcMietioa,  I.  Stt,  345, 8(9 ;  Choice 
I  the  MCMed  (hail  have  the  right  to  "  com- 


pidH>y  vnem  lor  oMaiaiag  'rttnei*;^'  (or, 
EnraMa  to  eompd  the  atteodanf  of  wit- 
aSSri-ta  hto&Tot-Cor.-lB  WebAalf-): 
nadal  miatioM  an  aolad  balow;  Uia  flnna 
kdkate  the  dato.  aitiela.  aad  teetiaB  M  the 

cTlSMrt  «:  Colo.  187S.  II.  KjConn 
ms.  L  •■  Dd.  ini.  1. 7 ;  Fla.  I8S7,  bael.  of 
IL  II :  <ki877.  I.  » :  W  I88S,  t  13:  ni. 
r«i:iL9l l«t issi.ilis;  u-  '»V. •»<'"! 

eriaiii^  eaiM.  the  aiaal  cUdm;  "Anr  pwrtr 
to  SrHWal  l«o«e*ding  .hall  hare. tfa  right 
to  M  M  a  wi«-.  or  toka  the  tertiwmy  uf 
any  other  pet«)>.  »ot  diiqoalifled  on  «!ooaiit  of 
btonat;  wtenaT  heoMntiant  d  any  f^t 
^S!&  to  the  eaM  ") ;  Ku.  IS5S.  BiU  of  R 
?^^S»Tu;  La.  IS»S.t;  Me.  lSl9.I.«i 
Md.  1*7,  D^L  of  B.  SI  (■  to  hare  proee-  for 
hie  wttneM*;  to  emamtae  the  witB««n  f<»  ft^ 

S^SSuTi  oath ") ;  Ma«  "M.  nje»-  »'  ^ 
IfTa  right  to  piodnce  aU  proob  that  may  be 
faTorSdetohliin^  Mich  isso,  VI. IS;  Minn. 

St;  Mont.  ISW. I.  16;  Nebr.  1879. 1. 11 :  N.  H, 
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or  .xoeptiond:  bat  mw^S  Znf"    •    ^'**'"*'  P"***^  "othing  new 
genenL  o«unanly  p«ctued  ud  recognued  for  witnewJin 

th«  right  guamntaed  i.  meZTlTJ^^^f  T"*""  ^'^  "  "^^tute; 
which  i.  required  for  making  p»ctK»?  J-  *^f  5°™P»l«>r)r  proce.. 
duty  otherwi«,  exiat...  CiJTh  rlin^^""^  1"*^'  "^  '"  "  »»»» 
which  teatimonial  .ttend«i«TitS^„„^K  "*  "^'  '''^"•'  *•»«  "^•°*  *« 
whether  an  accuaed  mu^mie  "ucH  1  "  ^'^'^'''"^''•''•^"^''•'* 
the  kw  aa  otherwiae  defined*  "  ""^^  ^'^  *«  determined  by 

§2192.   Duty  to  giTeJtettaiony  o«i«-i  ^  -.  .        «        , 
years  it  haa  now  been  lecogniaed  m  Vf^o       f  f '    ^'  ^^"^  *'«'»«*"«i 
(in  the  worda  -nctionedl^rf  H^rf ij^^f  r"**'  -T '"  *'^"*  »*'«  P-^lio 

d-e.  We  may  atar,  inl^^L^ll^^'^Si^^:^^^':;  "^'^  T'"  "^•■ 
the  primary  aaaumption  that  then  U  a  Ll^^  ?  .  •  exemption,  with 
one  i.  capable  of  dving  and  ST.^  "f       J*^"*^  *"  8'^«  ^'»»*  testimony 

tincUy  ex^tionafanS^iLi  .0  S^y  dfrTZ  7'  "'"'  '^"^  «^*  ""  «»^ 
1742  mifT^         ««  »o  many  derogationa  from  a  positive  general  rule  • 

^^^re.  i.  t«ti,,i^  ^  «,  ,^^  ^  2rrt"CCSrof*'oS'r  a  t"!! 
r*i  Bfllof  B,,5  (lik.  M-.):  H.  J.  lUA  I      »^^.„..     „  ^  *"■*  '^^^ 


|8M.  L  ij,  v..  IK«.  i'a  [iiklV  •'^w 


■Teh  ^'"j'l:  112B/«™T' *«^S^ 

tioB  anin^  aS-Tw     u     ""•.°'  ""•  pn»ecn- 
•»"""  "«    ;  •««,  a  foraign  Wwaol'i 

S866 


Sli!  iJL""?'*'  •""P'fon  wu  hied  oi^ 
mairll  cum;  bat  thii  right   hu  Jotm«?I2^ 

•«y  to  (jwnt  Iha  priwoor  the  risht  to  hmvTZu 
»!»«-. »n.l«dL,  hi.  b.h«lf Td  ttu  todMT 

ud  ^SI^^  ""rtioniag.pm.r.1  princi^ 

For  the  qoMtion  whotW  the  toatort  nU 

»nt»a*a  Jmrtd  InHmmf  it  admiUed  to  }»  tl 


I  SIM 
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lotit,  I  pfwoaDM  with  Um  utmM  ooii«o«jo^      i*  jTS!!*  «,  mu  obb  ii>mi4  «•!■ 

tto  chlmW.we.p.r  or  IIm  b^ow-won-o  w«  to  tttak  propor  u,  owi  upon  «»» 
.Sir.WdJS..oo5dth.yr-i-.l»T    »••  "iftTS'^?':  V  »  •  "  Emr  p«o. '. 

lrl?Jtt.Q2ffi<SS«..J-boo»d»wioiM«».ptk^  ^ 

1818,  Tiijta--^  ilf «Z«n  Jtood  to  dMiM  «fco  twA  whm  mIM  apoo 

ck««  of  truth «.  d.b»  whtah  .t-7  ?:?  "rr  "f  ::si^..  •-  ••  '^^  *• 

wh«  eiUM  00.  »d  which  i.  hi.  »««Jr  »•  "^^ff  *t  rlTl-t  MM  OM  «ho  m 


I 


ly.n  Sr^d-B.  >like  ud  whloh  to  .MMittal  to  tho  oxtotoiioe  ..ad  tafoty  of  iooiety. 
^L?iS  y  to  W  r»«toTlnd.  4«7  I  » It  to  «  n.«oh  th.  duty  .nd  to 
rf  i2S  duiTto  iS  in«l«ttagVi».  M  It  to  to  rid  to  wbduing  «y  domjrt 
fo.S^.itr;  li- "  to  437S:'totor..i  «d  duty  of  rr.ry  da-n  to  -d  to  f  u. 

i  Jfa-.  Co-I.  I7M.  D-O.  of  B.  «0  f- B.A     »»*•  ^J--  ^  ^jj  J^SlSlSt  wtal? 

wwwSd  of  th.  «d||«y^  • '^^  J-J^    2S^  S^  K.t  ISSTTtm.  BOl 

tKtod  br  it  i.  th.  MiioyBMt  of  hi.  Un,  uMm,     "7  J •  Jv^TiiM  L  ■ 
SToiibgi^mMqaMidy,  to  eootiUmi.  U.  ilMf. 


fl  S190.>19n  DUTT  TO  GIVE  TEOTIMONT. 


*.»y.     H.  for,^  »h^  society  ot^JL  „tL  f^  .'i:  °"- ""  r-P'*""""  ■«  •«* 

my  take  two  form  '  eZr  ISThT™  «  '  "'  *^*  «»n°">nity.    That  «criflc 

hood.    Thi.  oontribution  i,  not  t^^^^^Zl  ::::;^'  P™'"'  °'  ""«'"- 
an  Ul-requited  favor.    It  i.  «  dutv  nl?»!>  i!?      ^  *^*'"*^' "  '  ""'^'V'  '^ 

w5l  iotmZ  thta  k.™!^    '  ?°  '"*  '*  "F"«^  '"  "-"Kl^.  that  it 

4;  i.p:5?^re  Ji;\i°is  :-"«■«'"'  -•  -^  --  -^ 

».,,  but  ho„  th,  «».»."t,^T;M.^7  "'"!• '"'"°  "■*"  °'  ■«"- 

a(807 
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fight  martly  luipp*"*  ^  ^  nraipUfled  in  th*  om*  of  Dm  v.  Boa ;  that  ia  all. 
Tha  whok  Ufa  of  tha  commnnity,  th«  Tagularity  and  oontinnitj  of  ita  nU- 
tiona,  dapand  upon  tha  coming  of  the  witneaa.  Whethar  tha  aehierementa 
of  tha  paat  ahall  ba  praaenrad,  tha  taetgj  of  tha  preaent  kapt  aliva.  and  the 
ambitiona  of  the  fntara  ba  raaliiad.  dapanda  apon  whethar  tha  daUy  bnaineu 
<A  ragnkting  righU  and  ladraaaing  wronga  ahall  oontinua  without  a  moment'* 
abatement,  or  ahall  anlTar  a  fatal  oaaaation.  The  buaineaa  of  tha  particular  cause 
ia  petty  and  panonal ;  but  the  reeulU  that  hang  upon  it  are  univeraaL  All 
aociety.  potentially,  ia  invoWad  in  each  individual  caae ;  hecauae  the  proceas 
itaelf  ia  one  of  vitality.  Each  verdict  upon  each  eaaie,  and  each  witneaa  to 
that  verdict,  is  a  pulae  of  air  in  the  breathing  organa  of  the  community.  The 
vital  procesa  of  justice  must  continue  unceasingly ;  a  aingle  ceaaation  typi- 
llea  tha  proatration  of  aooiaty ;  a  aeriea  would  involve  ito  dissolution.  The 
pettineea  and  personality  of  the  individual  trial  disappear  when  we  reflect 
that  our  duty  to  bear  testimony  rune  not  to  the  parties  in  that  preaent  cause, 
but  to  the  comniuuity  at  large  and  forever. 

It  followa,  on  the  one  hand,  tha*  all  privilegea  of  exemption  from  this  duty 
are  exceptional,  and  are  therefore  to  J»e  discountenanced.  There  must  be  good 
reason,  pUinly  shown,  for  their  existence.  In  the  intaieat  of  developing  scien- 
tifically the  detaila  of  the  various  recognised  privilegea.  judgea  and  lawyers 
are  apt  to  forget  this  exceptional  nature.  The  presumption  against  their 
extension  is  not  observed  in  spirit  The  trend  of  the  day  ia  to  expand  them 
as  if  they  were  large  and  fundamental  prineiplea,  worthy  of  pursuit  into  the 
remotest  analogies.  Thia  attitude  is  an  unwholeaomo  one.  The  inveatiga- 
tion  of  truth  and  the  enforcement  of  teatimonial  duty  demand  the  restriction, 
not  the  expansi(m,  of  these  privileges.  They  should  be  recognised  only  within 
the  narrowest  limiU  required  by  principle.  Every  step  beyond  these  liroitH 
helps  to  provide,  without  any  real  necessity,  an  obaUcle  to  the  administration 
of  justice. 

On  the  other  hand,  if  thia  duty  exiata  for  the  individual  to  society,  so  also  he 
may  fairly  demand  that  society,  so  far  aa  the  exaction  of  it  ia  concerned,  shnll 
make  the  duty  as  little  onerous  as  passible.  He  may  demand  that  the  com- 
pulsion ba  relaxed  so  far  aa  it  is  not  indispensable  for  the  ascertainment  of 
truth.  He  may  demand  that  the  situation  of  a  witness  bo  made  aa  free  firom 
annoyancea  as  is  possible ;  that  delay  be  diminished ;  that  needless  technical- 
ities be  ignored ;  that  some  sort  of  compensation  for  loes  of  time  be  provided ; 
that  the  rules  of  evidence  and  the  conduct  of  counsel  bo  not  such  as  to  inflict 
unnecessary  annoyance  upon  innocent  persons;*  and  that  the  law  in  general 
be  so  formed  as  to  reduce  to  a  minimum  the  necessary  sacrifices  made  by  the 
witness  in  the  name  of  duty.  These  just  demands  are  too  often  as  much 
ignored  by  the  profession  of  the  law  as  are  the  duties  of  witnesses  by  laymen. 
In  the  adjustment  of  the  unquestioned  duty  of  the  latter  to  the  correlative 
right  of  society,  speaking  through  the  law  and  its  practitioners,  much  remains 
yet  to  be  desired. 

•  CoapH*  H  781,  983, 
2008 


Illl9<^tm]       TBTIMOXIIL  OUTT;  DOCUMKTa  ,,,03 

12198.  Smmi  tmiimii 

Uinount  of  trnth  tpplJM  to  everv  farm  .„T  11,   !*  *"'"^  '"  »''•  "«»■ 

in  the  fom  of  doc«».ntJ     -  SZt  n^^    '  '"  ""*"  '"  "  P^°«''  ^'n.!. 

•ion.  under  a  Bnhp<MnJducJucZ(T. ^«  .  * .^«""°"t  «•»  »•»  ?«.«... 
n.«  h..  .  right  rth.  «ToT::i'"drmenT  7J';  n,""'"«  »^«  *«»- 
tj.timony  when  the  facta  lie  in  lu.  own  Zwl^  -  TZi^'""  '"  »'^- 
tionable ;  for  to  give  up  faoU  DouenJ  h^  k  •  " .  ^"  """''' '"  ""1»e»- 
f«>«  the  giving^  °'^-^=^^^-lt;rJn'  "°  ^^^•'- 

bm«M.  it  would  l«d  to  «  m.ny  InconTri^ei  2^?  "!!i?  '"°^""' ""  ^ooncil  r«^rd.. 
tafio* tt.  Council  in  .n  open'oourt  of  /»«»  ^l^  f^!^?!"'^ '""^  "-. p,^ 
■*«~«iof  tb«  ntmoit  importMc  to  th.  InZw  "T  J^  *•  "^^  "'•7  •om.tlmw  conUhi 
Court:  "W.wnotiurprtNrftl^turJ^  th^ 

^  pr.»J«t  tWr  book.  beTj^x.*!:^  :    .^rrr^^^  ••"'«"<'  '-^-'-u. 

tloo.    It  wonid  b.  hifbly  improper  th«tTh.Jr Vlr  u    ?.^  ""  oniequencei  they  .,„„. 

•«i«nf  then«elT„  of  It.    Ilominit,  ^quil  i  Zm    ,  '  """^  •""•  •"  »PP°rtnnUy  of 
•rfminJ.  initio,  when  .«ln.t  Urn     Th^JlH     ^"''^  ^  P~«»"<*d  when  in  faror  of  a 

accepted  a.  final :  ' '''  "  °P">^°°  '*'«'»  has  ever  «nce  been 

;^1S'4^riliZ.fn^,^'f  p1^„^-..'?^^  -nd  Mr.  <;o„.«.. 

to  public  ofllMn  for  th.  p^duction  ofX  ™.I.I  J^  "'  "."''P""»  ''"«'  '«•""  ""'v  Uy 

»•«.  oo»p.t.nt  to  .^p.,  tl ,  pr^Son  of  wrUt::^""'"',;  "  '''"' ,"«»'»  *°  "^'^  ^ 

•nd  .cU  npon  both  description,  of^SIr'„;^T'''r'"'""''  '»"•'''•'«''  ^'ve, 
•ff«rt  without  them.    And  it  U  not^lb^'i^  ''  "u'  '^"''y  P"'**^  '!»»«  d"* 

imm.morially  continue  to  «t  nn^n  hT  !).  .  ""•  *"  """^  ^""^  ""ould  have 
ing  oocurr^l.  if  they  had  b^  f^irti  wT  h  1  .fi:*'  ""  "°**""''""  '"P^Ji-ent.  hav! 
dene,  than  what  th.  in.n,«ii.te  eSy  .rd  t,^!^!''  T?*!'  °'  °''***"'''»  »"»*«''  "«■ 

»or  iMMnew  of  the  genwal  ml.  that  th.  '^^  **"*• 

28dB 


ims 
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4-  _iAi  '  --  te  |»  ■flatdtd."    MMHt.  Par*.  Umfi0,  m4  IW  (arfiriBg 


u.  hu  mind  u.  "ri«-^^ j-"-^^  .j^»  J*;;;: 

Inkling  it.  «ttd  r»  »«»»  »»«»•  ""-^  »*  •»  P"**"  '■  *•  •*"*^  "^  "^ 

il  WM  no»  lntrod»*d  or  kno«.  In  F«rtl-  tUl  «-;;^^^'''^''rJl^'tt,5 
Uimi  in  lu  tinunt  form  Mm  lubpcnw  rf»M*  «^"«  «••  »•»  "»»^  •*  "**  **•  *'  """'  „ 

r.kr.«bMM  rf-wTl.**-  to  oomprJ  th.  prod«rtlon  of  doc«»«iK  .o*  only  b.foi«  that 

tic  of  pmon.  e.|»bU  of  firing  t»ld««.  «d  Um  V^^'^^^.^^^TT^^ 

tb«  OMM,  thoofhta  th«  po--«ion  of  •  ■trwiw.    Tho  prooMi  for  tb^  '"'^TL -Ihv 

cIM  upon  in  p-n^o.  of  .«>h  .  prooMi. ««»  -  •  w^to-j,  bnt  "H^J  »»  p^^'W 
do  ~  or'nol.  «!d  H  b.  did  not.  I  ««  «.t-rUln  nOMtooU  ^^'^T^^? J^J^  ^,^ 
tha  Butr  for  wbom  b«  WM  o»»ed  to  owk*  u  •ppllo^on  to  tbo  Court  In  «••  wiwiBg 
2:;„'?'pi*j:ti;^  £„r  hrcont.«pt  m  not  p,od«-.»th.  do«i«.«»  1.  ob«ll.n«  t.  «»h 

MbpcMlft."  * 

Thi.  genml  and  equal  duty  to  produce  documenUry  «-»«'*^.^' "I^""' 
like  the  duty  to  give  oral  tettimony,  lubject  to  vanous  .peciflc  privilege'. 
Theee  may  U  later  coneidered  in  their  appropriate  placee. 

8  2194  S-w:  «ert*«o»tal  Duty  addled  to  FieiUee*  Otatteto.  M*d  Cor- 
-a«l  B*blUtioii.  I!  a  person,  by  virtue  of  hia  very  exwtenoe  in  ciyilued 
^ty.  owe.  a  duty  to  the  community  to  di«5lo.e  for  the  P^P^- «' J"J;;« 
.11  tb.;  i.  in  hU  control  which  can  «.rve  the  .wertainment  of  the  truth.  th» 
duty  include,  equally  the  mental  imprewion.  prewrved  in  hi.  b™*"-^*^ 
document.  preTrved  in  hi.  hand.,  the  corporal  fact,  exuting  on  hi.  body, 


•  8o.too.ttapf«-ifordocBm«itow«lH«lm.  •^.(^-l  I  ^i^  ISI'^J^^^Sk). 
pli.d  wher.;« iSl^WcompoWon In  «•»«>  (p-«.  I.  *»»).'  ^'Lf^J^'T,^£Z\  l.T,! 
U  pr«ik»t«l  by  >  MMU :  ml  Mhctoiri  Caie. 
11  Abb.  Pr.  SW».  M.  (iwodoction  of  documMtt 
U  obtainable  from  a  party-opponent  nndw  a  tat- 
at*  makins  him  compalibje  like  ~y  fber  wit- 
ne«:  gooi  opiakm  if  Daly,  J.  ;  1*79.  U.  8.  ». 

TUd;nfi«rB«7S^i7« <"K?«,!!:1,^I- dt  "km^m: h^:«r: «.;'^s;itiorwi;«h« 

I  863,  mtking  a  witne«.  whan  beyM^  «« j*  *.«!;?^25Vtklri  iiiin   not  a  PMty.  cmi  be 

Irict  rf  nereoial  atlendanpe,  ""mf"^*"  >*?  iSSjln^  t  dlKlSTdSinmenW.  -  »  "hj^t 

a  d«»«ftion.  the  wltne*  i.  eqnallj  liable  to  pro-  "?P^~^*;^,|7Sn«M) ;  th««  nmy 

dn^ldSrnm.nU on  ««l>P«n.  rf- '  »»,  tb.  depoel-  ^Jj^Sl^''^iS*li^'ai,^  i^ally  on  th'. 

and  Mcril/M  iiAr  o  £■  ( |»rt.  I  M").  '"''••     «'^"'  •***•  ^'"^ 

9970 


jUndM  eomwumiettttia  of  raiiooi  iortt  (f"^. 
'MSM»-t39«).  MofeoTer.thegw-Talreqnire. 
iient  of  notice  and  »nmmon»  by  iBbpoBa,  dii'li 
qwelal  application  In  tha  "•  «<  •J?J?""' 
Ji!e*»  leeum  for  docnmwiU  (/»■<■  t  WW)- 


••..«^...n    TESTIMONIAL  DUTY;  PREMISES;  CHATTKIA       niU 

•  whit  tho  Urn  n^Z  „  JZ,r  T.      *    ""T  """'  '••'•^  '»'• »"  ""« 
to  th.  i„.p«,Uoo  of  L  tfZZori^T^  S  '*"'*''•'  ""*  *•"  '"•"»••'•. 

•r  r  "*-"  ^-'-«  -^i;  -^^^^^^^^^^^^       :ss:r '^  ^-  ^"  - 

•«••) :  "  n^iil,.  olW  phnJT  b^'i^^i  L2  <"*"»*"'»«  •  •••fc-'Unl  to  write  hi. 

'""Oi  «»»  »lto«M  .,•  often  <»lw7pon  .iiLrr^  """•"  «P«ri.n«,  in  .  court- 

•«•«  UMrt  •  OftiUn  tort  dtetoJi  t^.'^jT^ ,'  "T*'  •-"•»«>»y-     A  eh.ibt  who  hM 
*•»  tort  In  th.  prwMM).  of  l»»Z,  th^        '  '*'*^  "*•'  **  «•"««  "pon  to  «,p^ 

far  Inrttn...  Ihrt  h.  wm  „.„,  wound^ln  tU  «rl?„i^     ^'    ^  *'"'"•'  "'y  '^T' 

»,*.  rs  iT  ;3.«'i.  ^xss:  ",i:ir"'  r  "■"•^  -""- 

"Im  wm  but  th.  Mo«»7!^ .L?*^'"  I'  "  ?*°W  '"•  'l"-  «»m- 

Nob«l,  lu.  b«.  .bhlo  .^r?    ^  ??■'  ""  •^""P^  "  »•»  l*™l 
to-  <J  «'bpr;'lSi''.j';4:"Jtf„;'" '»^"  '« 'b.  *^  ^„„ 

^.....tto.t:^"5s:"4rr.ir.".rtr4'^ 


h?.  dfiSSl'  "«»  "  <»  <«o*  th.  tfUl  Court 


0/  a  part,  »3il  7 '.7*«.P"»l««i  Md  clMrtt«b 
2871 
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judge  ever  refrained  from  »««»» °'«i«".^"'*,^J  -^en  he  is  in  prison ;  but 
ThTordiuary  .ubpcena  for  a  witne«  «  °lX^^JhoV^h.n-ye.n^  the 
thejudge.-.omebody.^^^noo^kn^h^^^ 

form  of  words  and  ordered  ^^^^J^ZZl^  ^^  testimony  beoau«»  the 
did  not  supinely  sit  and  watch  jusUce  «™T"  .  «    jhe  CourU  can 

Zsl  piece'of  p«chment  ^^^ -^f^Hu^  «  \3^^^^  -P-'  ^ 
as  well  command  a  witness  to  let  the  J^'T.  «»^  docnments.    It  is 

premises,  his  chatteU  or  h«  person  •«  ^J^f^^  ^f,  ,h,^«,ives  to  the 
not  to  be  supposed  that  our  Conrt.  7>^J^»"y  ^  common  sense.' 
denial  of  such  a  V^^^^^^^^^T^  "IZ^-.  Wita-;  X-a- 
5  ^195.   oau-r.  po-«-«t  f^^^rirconnection  with  the  enforce- 
WUty  to  Actio*  «.*  im-i-ity  '««  ^^  ^j^^  ^rise.  not  concerning 

radii::iiir;oT:Ser;rr^^  -- 

pendent  principles  of  ""J'^^'^*,^;^,  SUt«.  but  the  function  of 
*^(1)  The  duty  to  Pve  »esfamony  is  a  duty  to  t^^^  ^^  ^^^ 

enforcing  the  duty  resdes  'P^^^y '^^e  onlT^^^  whether  the  power  of 
ment    The  question  thus  arises,  on  the  oM  .  .^^  ^^^^^  .^ 

enforcement  can  for  any  purpc^  be  «"X««  to  ^aKher  ^  prelimi- 

the  course  of  i«»'«t•^P'7^tf  «  orTs  ancUbV^  tbe  enforcement  of  it. 

to  take  depositions,  or  others.* 


th*   ptiritacw  P<m<i 


tSM. 


to 


•  BnbjM*  alwsTS 
deHawr  of  the  Vkv^  S^_  d^T-^^  5S 
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deHcacT  oi  tne  p»T~-~  1S~1  _  nd.  --.  »»  *♦<•  ♦'*•  •"•  '^  £i"  mi  iVs 
>nlnd{-  1908,  8t«t«  ».  ""^~,*~_ul— .  »«  CllBDlBM,  !••  M- ••'•''  ' 
AuSi  (t«^iuid«r  t»:  pi""*"?"*,"*^         •  cSSSS  th.   JoUowIng: 


Ims,  Bnna 


iBbiectoo  thefacttWf 
terlMvliig  the  Maud,  1 


'*  Er^  Jm^  'ibI!  tot  ««?lKf.  T  Ma  App. 

•"i^^T'tS^'SU. 
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(2)  The  testimonial  duty,  like  other  fundamental  duties,  may  subject  the 
violator  of  it  to  an  action  hy  ths  person  injured  by  the  vioUtion.  that  is.  by 
the  party  whose  cause  fails  to  be  duly  vindicated  in  court  for  lack  of  the 
testimony.  Ordinarily,  the  plaintiff  at  common  law  in  such  an  action  on  the 
case  would  have  the  difficult  task  of  proving  that  his  loss  of  his  rights  was 
caused  specifically  by  the  defendant's  faUure  to  bear  testimony.  The  statute 
of  Elisabeth*  attempted  to  ease  thU  difficulty  by  providing  aUo  that  a  person 
failing  to  obey  a  summons  to  testify  should  forfeit  a  specific  sum  of  money 
to  the  party  summoning  him;  the  latter  expedient  has  frequently  been  imi- 
Uted  in  modem  statutes.*  The  action  against  one  whose  false  testimony 
has  resulted  in  the  unjust  loss  of  a  party's  cause  seems  to  rest  equally  in 
principle,  upon  a  vioktion  of  the  testimonial  duty ;  but  the  doctrine  of  prlvi- 
l^e  m  substantive  law  has  been  thought  to  protect  against  such  claims.' 

(3)  The  testimonial  duty  is  temporarily  paramount  to  other  conaidera- 
tions;  moreover,  subjectively,  the  witness  should  be  encouraged,  by  the 
removal  of  all  obstacles,  to  fulfil  it  freely  and  promptly ;  hence,  an  immunity 
from  arrest  on  eivU  proeest  is  conceded  to  him,  pending  his  travel  to  and 
from  the  place  of  trial  and  his  stay  at  the  place.  This  immunity,  as  aflfeoting 
a  number  of  rules  of  legal  procedure  and  substantive  right,'  is  beyond  the 
scope  of  the  rules  of  evidence. 

8  2196.  PHtUh»  P«»on«l  to  th«Wltn«s.;  Party.  ObJeotJons.  The  grounds 
for  exemption  from  the  testimonial  duty  are  entirely  extrinsic  to  the  purpose 
of  ascertaining  the  truth  (ante,  §  2175).  They  are  based  on  a  poUcy  of  dis- 
pensing with  the  compulsion  of  attendance  and  disclosure  wherever  it  is  not 
necessary,  or  is  more  disadvantageous  in  respect  to  other  interesto  of  the 
community  (anU.  §  2192).  The  exemptions  are  therefore  in  no  sense  pro- 
vided  for  the  benefit  of  the  party  whose  opponent  is  deprived  by  them  of  the 
evidence  which  he  desires.  They  are  not  intended  to  secure  for  him  a  better 
likelihood  of  demonstrating  the  truth  of  his  cause ;  on  the  contrary,  they 
constitute  so  many  obstacles  to  the  ascertainment  of  the  truth,  and  th^  are 
suffered  only  because  the  several  extrinsic  policies  are  deemed  to  be  in  these 
respecte  paramount  to  the  purpose  of  ascertaining  the  truth.  For  example,  if 
Doe  offers  to  prove  the  contenta  of  a  document,  the  rule  that  he  must  produce 
the  original  is  a  rule  intended  to  secure  a  better  likelihood  of  learning  the 
contenta  accurately,  and  the  invocation  of  it  by  his  opponent  Roe  is  the 
mvocation  of  a  rule  which  is  directly  intended  to  assist  Roe  in  the  establish- 
ment of  the  facte  of  the  case.  But.  when  Doe  calls  a  witness  who  is  exempted 
by  illness  from  attendance,  or  is  privileged  not  to  disclose  his  title-deeds,  it  is 

juticM  of  tha  aapraim  Conrtjj  I%s,  U.  8.  v. 
Btmrm,  ISS  Fed.  778  (U.  8.  CommiwioDer). 

Upon  the  niwnl  qoMtkni  n(  the  joriidietion 
»Bd  powtr  ai  rarioas  omen*  to  om  prtetu  of 
contfmpl  in  compeUing  tMtimoiiT.  eonndt  the 
following:   IM»,  Mwvon  v.  Wifeoz,  140  Cal 

20«,    7S    P«c     ~  — 

ffSOSfl. 

*  Ahu,  { ti*a 


•  For  examplai.  lee  tha   ftdlowing 

Teatnuui  ».  Dempeer,  7  C.  B.  k.  •.  6S8.  and  an- 
notation in  97  Eog.  Com.  L.  R. ;  1834,  Wilkie  e. 
Chadwirk,  13  Wend.  4»;  1838,  Smith  v.  Merwin. 
15  id.  184;  1838.  Mattocki  v.  Wheaton,  10  Vt. 
493,  494. 

loot  J    lUpalJ*  oo   WitDMNi.     Tom,  I,  (18,  note  «. 

»  Grenlaaf,  ETidence.  {|  316-318,  and  i 
eit«i ;  RaiMlJa  on  WitDCMee,  «  305. 
3978. 
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obviou.  that  thi.  rule  i.  in  no  «n«  directed  U.  the  better  ^^^^^  ^ 
the  facte,  nor  intended  to  «fegu«d  Roe  in  hui  >°*«^, "  *  "''*'^^^?*tJ^ 
a  careful  investigati^-n  of  the  facts.  It  concerns  solely  the  interests  of  the 
wtwTin  iLTation  to  justice  and  the  State. -his  interest,  no^^to  have 
Slt^o^lty  enforced  against  him  where  paramount  comoderation. 
of  policy  prevaU  over  the  purpose  of  judicial  investigation.         • 

SrS^nseqnences  follSw :  (1)  The  claim  ^f  privily  can  be  n-ade  sok  y 
w  ♦hrLftM.rWm.rf/-  the  privUege  (as  the  common  phrasing  runs)  is  purely 
SrS;j^mtT*^mS  heThLes  tofuliil  his  duty  without  ob^tion 
jrXth;r  he  prefer,  to  exercise  the  exemption  wMch  the  Uw  conc«de.  to 
h'm  il  a  matter  resting  entirely  between  himself  and  the  State  (or  the  Court 
i^l  rep^ntativerThe  paiJy  against  whom  the  testimojiy  is  brought  ha 
no  Xht  to  chum  or  to  urge  the  exemption  on  his  own  behalf ;  and.  on  the 
^tS^hLuhe  dtTto  be  leftlo  accord  the  protection  if  it »  a  proper 

*"*m  («)  An  improper  ruling  by  the  Court,  upon  a  question  of  privilege. 
J2,/:.^et,*«/7^*^Aa«  an  error  J^^^  ^^IJ^X' Ty 
trial  if  the  ruling  denie$  the  privilege  and  compeU  the  witnes.  to  testify.    By 
hWheris  the  privUege  doei  not  exi«t^  for  the  benefit  of  the  party  nor  for 
Kke  of'  the  better^rtainment  of  the  truth  of  his  cause.    The  offered 
ta^titny  is  relevant,  and  is.  in  aU  other  respecU  than  the  pnvUy^n^ 
sible.    TbB  admission  of  it.  by  denying  the  pnvilege.  has  not  introduced 
matorislwhtehinny  way  renders  less  trustworthy  the  findmg  of  the  ver- 
S^t  *e  ltrary%nly  the  exclusion  of  it  could  have  b-n  -  obstade  to 
the  ascertainment  of  the  truth.    The  only  interest  mjured  is  that  of  the 
wSJrSf .  who  has  been  forced  t»  comply  with  a  suppo«^  f '^ ^^t 
M^t^nhim^eU  and  the  SUte  did  not  exist;  his  «'«'«dy  ws.  to  i«fuj.  to 
Sev  Md  to  appeal  for  vindication  if  the  Court  had  attempted  improperly  to 
it^;,mp,lS W-s  of  contempt     This  view  has  been  accepted  by  some 
STu^^^tr^thT^to  view  naturaUy  pos«»ses  attracUon  for  tho«. 
Sum-«id  they  ^m  the  majority -who  cannot  evade  the  Anglo- 
S^^n  i^lctl  look  npon  Utigation  as  a  legalised  sport,  of  orthodox 


1  Thii  ii  ooiie»d«d  wtth  piwittaa  Biwrimity. 
Ita  M»Ui!atioti  to  the  pritilig*  agaiut  mif-enm- 

2Sth»  pntil«^ftir  rfiW*  e«ii«iiiH<»«M»M  to 
Sh«  priTikMi  in  wnml  is  mtmiu  tb.  foBow- 


(km     cams*      10%lf     M^^fV     ^*      WP^avasBw— •(   —     ''^~  J  ~ 

d^^inc  prirUeg*  foTdocMWrt^  Rolf*.  B., 
jSSd  to'h-rhiiB,  mllog  tta»  the  iritne« 
ibHiM  MM  the  ntMom  lor  hi*  ctalm.  Mid  theo 
Aeiodce  to  "  to  gi»e  to  the  witae*  the  pioteo. 
^'dSmed,  M  l5  tod.  hi-  to  be  ent  itod  to 
h^) .  1S77,  ieUbert<  r.  R..  1  C«i.  Sop. jm,  151, 
159  lie,  by  lh»e  jodgee;  1»»«.  Ti««»,  "• 
bSwdI^.  4  Coon.  iosTllS  l»^-*tap~»»g 
MMimonr) ;  1890,  Boyer  v.  Teegoe.  IM  N- C. 
StS,  «6, 11  8.  B.  S»»  (votet't  priTilage);  1890. 


State  t.  Knrft,  IS  Or.  660,  65«,  IS  P»c  SSS,  MS 

k  8.  59*^400:  190S,  Strte  ».  HUI.  M  w.  Vj. 

Stater  P™*«.  lb.  189,  45  8.  B.  980  (•Imltor); 
^siSrV  OUb.  SS  Wta.  809.  818  (Totei'. 

•fSii  Menton  ».  Dowbm,  1  A.  *  E.  81^ 
(the  mortnge  of  a  thlid  penon  haTing  been 

SgppoMd  Ttolatlon  <7hto  pri»>W^"  *'.•' 
"tWdefaBdant.  weie  not  •  g'^'^lS,'^' 
SDd  they  theiefoM  had  no  »««  o*  "3^5^ 
eren  on  the  .oppoeition  that  tBe  l«~n«f  Jn^JP 
had  done  wfonTT:  1849.  Ralrfi..  Brown.  SW. 
STs.  896^  400?&ll»on.  C.  J. ;  '^  Nor  to  the  TkJjn 


987« 


iMeet  of  exception,  for  no 
Yn^  97  N.  y.  45.  79,  per  8eU«^  J. 


tion'of  hU  right  a 
one  el«e  to  injared 
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respecUbility,  with  high  stakes,  the  game  to  be  conducted  according  to  strict 
rules  under  judicial  supervision,  and  to  be  won  or  lost  according  as  these 
rales  are  observed  or  disregarded.  From  this  point  of  view,  plainly,  the 
tnal  Court's  erroneous  denial  of  privilege  is  a  proper  subject  for  excepUon 
and  forms  iwr  «  a  reason  for  patting  the  opposing  party,  irrespective  of  the 
troth  of  the  cause,  to  the  delay,  expense,  and  risk  of  a  new  trial  Upon  the 
sporting  theory  of  litigation  there  is  no  escape  from  this  conclusion ;  though 
It  u  impossible  to  reach  that  conclusion  upon  any  other  theory.  The  sport- 
ing theory  •  maintains  thus  far  the  upper  hand,  and  by  most  Courta  the  party 
u  to-day  allowed  the  right  to  except  to  a  ruling  erroneously  denying  a 
pnvilege.*  '        '    *• 

(6)  If,  however,  the  ruling  erroneously  affirms  the  privilege,  the  case  is 
different;  for  here  the  party  who  desired  the  testimony  has  obviously  lost 
evidence  which  by  hypothesis  is  relevant  and  might  have  assisted  the  es- 
tablishment of  the  truth  of  his  cause.  Hence,  the  deprival  of  this  evi- 
dence  is  for  him  as  proper  a  ground  of  complaint  and  exception  as  it  would 
bo  in  any  other  instance.*  and  may  become  a  ground  for  granting  a  new  trial, 
so  far  as  the  rejection  of  a  specific  item  of  evidence  can  ever  be  properly  so 
considered.*  r    r~  / 

(3)  The  privilege  being  purely  personal  to  the  witness,  it  follows,  conversely, 
that  the  imltvaney  of  a  fact  inquired  about  can  never  justify  a  privilege  of 
refusing  to  answer.  As  the  party  has  no  concern  with  privilege  prooer.  so  the 
witness  has  no  concern  with  anything  but  privilege.  Irrelevancy  i^  a  ground 
for  objection  by  the  party  alone.' 

§  2197.  Kinds  of  PrtvUace,  ■nmiBailBed.  The  kinds  of  exemption  which 
are  accorded  to  a  person  in  respect  of  his  testimonial  duty  may  be  grouped 
under  two  heads,  according  as  they  exempt  him  either  merely  from  the  task 
of  traveUing  to  and  attending  the  court  where  his  testimony  is  desired,  or. 
having  attended,  from  disclosing  a  certain  part  of  his  knowledge.  An  ex- 
emption of  the  first  sort  -.  which  may  be  termed  viatoritU  privilege  —  n<ay 
and  sometimes  does  result  in  an  exemption  also  of  the  second  sort.  i.  e.  from 
giving  any  testimony  whatever ;  but  this  is  rather  an  accidental  and  not  an 
intended  effect— as  appears  when  a  witness  is  exempted  from  attendance  at 
the  court-room,  but  is  nevertheless  still  liable  to  testify  before  a  commwsioner 
sent  to  take  his  deposition  at  his  residence.    An  exemption  of  the  second 


*  CooMiMtsd  on  ia  otlwr  atftett  ante,  |{S1, 

*  The  CMes  applying  it  to  the  priviUge  agauut 
ml/mmiaatiim  and  the  privihgt  agamit  anti- 
Uttntal  UMimat),  which  inTolre  (pacial  qnea- 
thni.  ue  ctdlected  under  tboee  heMi.  pot, 
H. SMI,  mo.  The  foUowing  cieee  apply  iTto 
other  pririlwea:  ISM.  Phelni  ».  Krew.s£A,a 
480 ;  iSCS,  &tit  ».  Olln,  S3  Wi».  SOB,  SIS. 

*  Thie  h  cencMled  in  all  the  caiea  cited  nnm, 
note  8 :  I84S,  Coleridge,  J.,  in  Doe  „.  Date' 
a  Q  B.  609,  SSI :  -There  ie  a  rery  broad  difr 
tincdon  lietween  eaaee  where  the  pririlege  ha* 
been  [erroaaoBily]  allowed  and  thoie  where 


It  haa  been  [erroneonaly]  diaUlowed.  In  the 
former  cam.  a  party  hae  been  {neclnded  fron- 
proving  that  wblcli  he  wM  entitled  to  prove.  In 
the  latter  caae,  the  party  [p^non]  whose  privi- 
lege  hM  been  diaallowad  haii  no  lorna  ttohdi  in 
banc.  .  .  .  Legitimate  evidence  has  been  pro- 
duced against  him  [the  party] ;  he  is  not  piejo- 
diced  by  that,  and  can  have  no  ground  for  com- 
idaint."  Cmtm:  I85S,  Dickeiwm  r.  Talbot.  U 
B.  Mour.  *i,  53  (title^eeds  of  third  perKm). 

*  For  theee  considerations,  see  luu,  {  SI, 

*  This  doctrine  is  exMniiiad  in  Mail  pm. 
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sort,  which  may  be  termed  UtUrMnial  privikge,  or  Privikr  P^P"'  »^" 
indnclM  or  effects  an  exemption  of  the  fiwt  awt 

The  viatorial  prMltge  coMMto  in  exempting  the  witaaa  horn  attend- 
anoe  until  three  conditions  am  faWlled:  firrt.  U  i«  to  haw  «-<«•  that  hui 
tartimony  is  required,  and  be  summonU  to  $Mm4;  iiOMily,  he  »,  m  aMM 
cases,  to  receive  in  advance  an  indemtnitjf  /«r  Jm  txfamm ;  and,  thi^y.  he  ta 
to  be  exoaaad  where  hia  tealth  or  other  anlBoiaBt  uiiB—w>nnoe  oonatAatea 

an  iaaWfcKf  *•  •"•^  .  ^     ,  ^_  _  ,^ 

The  hMittuuitf  jii  irgifff  fc*  natuM*y  n»der  two  beads,  aennraag  as 
the  di8cka«e  whieh  they  aftet  i.  a  toiw  «r  olaas  <rf  f acta  in  Ws  ItnowMr. 
or  is  a  «m»«m«a«i«>»  feom  or  to  aMiher  person,  ineepective  of  its  subjaat. 
The  coneedMto^  priviieg^  topk,  are  aeme  half-down  in  number,  alth«i# 
othen  have  baen  from  time  to  time  aougfaC  to  be  added  to  the  list.  The 
friviUged  eammmimli^m,,  as  univer«tfly  conoirfed.  are  thoee  made  by  pmene 
holding  a  certain  corfdential  relation,  — in  particular,  that  of  husband  and 
wife,  attorney  and  client,  fellow-juron,  and  government  and  informer;  to 
these  are  added,  in  some  jurisdictions,  the  relations  of  pnest  and  penitrat. 
and  physician  and  patient ;  and  occasionally  sundry  other  additions  have  been 
attempted.  ' 
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f  tIN.  (1)  Notin  ud  SammoBs ;  Sabpana. 
fMIO.  ■— »:    8ab|MBU   dboM   Uaim    for 


m 


fw 


M  Aaoant  of  CliMgM. 


(«) 


f  H?5-  (')  Imbilitr  to  Attmd;  in  OMoid. 
.hL^B„ob~=  (•)lUn-.«Hl,h.Uk.,  M«. 
JSS£ua^^»  8.,.Occap«ion;  Offlc» 
xAi?*^"  ^'°*"  ^"^  !''•'■»«•  fr«W"  Ptac»  of 

*kl^f'  <^>  *•**«*■««»«»••■  ■«*»-«.  Common  fairness  prescribe, 
that.  More  the  witaau  be  enforoed  to  perform  his  tesUmonial  duty,  adequate 
and  express  noUce  be  given  him  that  the  testimony  is  likely  to  be  needed 
and  a  fcmnal  summoM  be  made  to  him  to  attend  for  the  purpose  This' 
proceM  secures  the  effect,  not  oaly  of  notifying  him  when,  and  where,  and  in 
wfa«t  sort  of  cause  his  testimony  is  wanted,  bat  also  of  assuring  him  that  the 
authon^  of  State  has  sanctioiied  xkm  demand,  of  furnishing  him  a  voucher 
for  proving  his  claim  to  indemaity  (where  it  u  not  demandable  in  advance) 
as  well  as  of  satisfying  the  Coart,  in  case  the  witness  is  not  present  when 
called  to  the  stand,  that  due  dil«enoe  ha.  been  uaed  to  procure  him  and 
(ma  contempt  proceeding)  that  a  default  appears  prima  facie  on  his  part 

The  form  of  aocument  traditionafiy  used  for  this  purpose  is  the  writ  of 
mbpctna}  mhiOi  commands  the  witness  to  appear  at  a  certain  court  on 
a  certam  day  to  testify  what  le  knows  in  a  cause  between  certain  parties 
and  to  attend  the  oo«t  for  tiiat  purpose  wtil  discharged.  Where  the 
wtness  IS  desired  to  bring  documents,  a  specific  clause  to  'hat  effect  is 
additidnally  requu«l  to  be  in«Hrted.>  The  Mtice  conveyed  in  the  subpana 
IS  secured  by  reading  or  sliowiag  k  to  him  and  furnishing  him  with  a  copy  • 
tibs  original  b«iig  teke.  b»k  I7  tk.  process-server  for  fiUng  in  court  with  his 
indorsement  or  aflBdavit  of  mrmt.  The  service  is  sometimes  made  by  leavins 
the  copy  at  the  mtness'  pkm  of  akede  or  of  bnainess.  although  a  personal  ser- 
w«  mto  the  witnesa'  hands  may  in  strictness  be  required.  The  service  should 
be  aade  a  reasonable  time  before  the  day  specifiwl  for  attendance ;  and  the 
witMaa  la  ordinaaly  iMt  deemed  to  be  in  default  unless  the  service  cotiforms 
to  mm»  requiremmtB.  Hie  sulfeieKt  question  in  all  cases  should  be  Has 
th^|er»on  in  all  protaWiity  had  aet«l  knowle(%B.a  reasonable  time  b^fore- 
ha«l  that  his  tMtimany  would  be  hmMly  required  at  the  time  and  pkce 
specified?*  Upon  pmeiple,  thenrfsn.  wh^  a  penon  already  in  court  is 
»  Bo  edtod  fna  the  tkmmg  word*  of  tia         •  />ta,  lamo 

th.bh*i,yoft6«J,K«.».th.«ttrto«.».  *Th»q«*|„„*^d.nUtorTpoBg«H«l 

ptiinilHce  OS  to  Um  Hrrico  of  proetw,  and  Ht 
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d«ir«i  M  .  witneM.  .nd  i.  then  .nd  tbe«  criled  by  «^"  °'^^«  ^°"'*;°° 
r?.Z.ror  other  ormal  .ummon.  i.  needed,  to  it  would  be  the  mew^ 
I  dci  ZmSL*  If  the  deeired  wUneM  i.  ea^n^  «  j;««^. «  -JPcenj 
would  be  STo  avLl.  eince  he  could  not  obey  it  .nd  his  custodian  would  .tUl 

^k llity  to  "ring  him ;  «corfi»«»y. »  -"^ »° »»"» ^-S?**"  "t  "TTS 

SS^ri^the  W""  to  be  brought  to  give  testimony ;  thj-  w"t  of^« 
^^^I  test^andum.  grantable  in  discretion  at  common  law.  is  now  n«»lly 

authorized  by  statute  as  a  matter  ot  course.        

8  2200    auM:  aabpowa  fluoo  tecum  lor  Doomwrt*     (1)  ^M /^W  « 
the  8u^n?Th.n*hr^uction  of  documenU  is  desired,  is  vaned  by  the 

by  the  opponent 

nloPtoTer,  lt«H»lly  «<«•">  coottrart  g»«^    SStairt*  »« ewiiSow  depending  "  (Chltty'« 


CdlT^Srt-  «  piw-dent ;  sad  the  K^i"**  «• 

SIS :  1834.  WUkle  ^Ctadwlck.  is  Wjnd,  4» , 
1838.  Mrttocta  r.  W*-«oo.  10  Vt.  493;  \m, 

?  SStSl  C.  0.  p.  187S,  I  1990  r  H»w.  CiT. 
».  I  31» 


■  -uulnj  tha  mM  CMM*  bow  aapnnuiis     vv<u»v  ' 

oJlW.l6fiii.i-tb.  4»J^"  '^'J.''»'j..„ 

For  the  qoMtiOB  lilMthCT  »  Mibjiaio.  diM« 

U»-  U  .  |«2?«totm  o(  p«>e«.  6"  *^»'»K 

doc.iD«iu7»m  a  p«2^po«»«  «.  P«J  f  MIJ. 

•  1830   D»»i.  ».  Dwe.  4  C.  *  r.  3S9 ;  ibb«. 

BCM  lud  ntai.d  to  pcodnc  nnle*  h«  wi.  ^ 

"W.  M.  dwrtyoi  ipUifcjn  tkrt  b.  hM  no  rigte 

tor  tS.  mw.  pcriK-.  of  jfodiicing  » Jof^S* 
rinaU  »»»•  hta  .worn  to  wh » *»I"  ^^  "^ 
UiTswit.-.")!  I960.  M«tin .«.  «rilB«-.  18 


^ii  J^m»d  thm  i.  to  .j.iH«r  "  to  f  .*^ 
•U  «d  «D|pil»t  tha»  thing,  which  TOO  or  .itter 
Si  ^  kno"w  in  »  Mitain  oin»,"  "<»  "^  "  '|^ 
tiidD  diUgMitly  .nd  cwefoHT  Mwch  for,  ex- 

!^o«".^i8ed  docnnwnt,  •tog.ther  with 
Sloow-.  irSm,  mnd  Tonchwr.  r^M*^  ^  th. 
iLr*SmenttMd  l«t«f^  »nd  idl  oth«r  docn- 

;rr.T  rfr™«..T  informntioD  or  evid«.c  m 
^  omo:  lh«.  wd  there  to  teeufy  uid  .how 
XMaSainl«r  tho«i  thing. which  you  or •"'-^ 


Abu  190,  193;  1858.  H«U  ..  Yo«ng.  87  N.  H. 
134.  149  «««.;  1646,  Alk«i  »■  ««2i»;" 
nOce  499.  609 ;  1841,  Shemmn  v.  BamU, 
iSanU.  147.  183.  CmUra:  »«7».  """J,  "• 
SLn.  S3  N.  J.  Eq.  SH.  914,  wmU*  (hd^ 
55V»ibp<»n»  (f.  t.  without  »  dM..  "J*,*^ 

•itnau*  ami  tMtimony  i»  made,  not  by  the  oppo- 
r^SHnt^rS.  *.W/.in  order  top^nnj 

hta  im4.o*aa»  <»  prorfitw  the  docnment,  it  u  of 
SSLST;  Pp?r  on?ri868.  IWl  r.  Young  ..j.'a. 
^Z  (^r  r  peremptory  order,  "bjec.ing  to 
SStemit  proceSingi.  po«e»i«. ««»  '»1'^J 
i^  mSfOTthto purpow  »•>•  *«tneM .booU 
Sr:;^);  18«,  AltMViUftin,«pr.  (cUlm 


irfprirU^). 


if  9199-3207] 
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(2)  The  ttme  and  modt  of  mrviee  wonld  ordinarily  be  regulated  by  the 
general  principle  applicable  to  an  ordinary  aubpoena  (anfe.  §  2199i»  In 
particular,  no  subpoena  would  be  required  for  documents  already  in  court  in 
tho  witness  control.*  Statutes  sometimes  regukte  the  subject  in  full  detail  • 
A  peculiarity  of  the  subpcena  dueu  tecum  is  that,  in  the  nature  of  thines  it 
must  specify  with  as  much  precision  as  is  fair  and  feasible  the  oarttcWar 
doeummts  denred;  because  the  witness  ought  not  to  be  required  to  bring 
what  IS  not  needed,  and  he  cannot  know  what  is  needed  unless  he  is  informed 
beforehand.* 

(3)  It  often  happens,  however,  that  the  party  desiring  the  evidence  does 
not  precisely  know  what  documento  exist  in  the  hands  of  the  witness  or  what 
existing  documents  contain  relevant  material;  or  that  a  document  if  of  a 
certain  tenor,  would  be  privileged  from  disclosure,  on  one  or  another  ground 

•  ft  t3^®~2223).  In  such  a  situation,  it  is  obviously  not  for  the  witness 
to  vnthhtdd  the  doeumtnU  upon  hit  mem  auertion  that  they  are  not  relevant 
or  that  they  are  privileged.  The  question  of  relevancy  is  n.^er  one  for  the 
witness  w)  concern  himself  with  (port,  §  2210) ;  nor  is  the  applicability  of  a 
pnvil^ie  to  be  left  to  his  decision.  It  is  his  duty  to  bring  what  the  Court 
requires ;  and  the  Court  can  then  to  ito  own  satisfaction  determine  by  inspec- 
tion whether  the  documenta  produced  are  irrelevant  or  privileged.'  This  does 
not  deprive  the  wifaiess  of  any  righta  of  privacy,  since  the  Court's  determina- 
tion IS  made  by  ito  own  inspection,  without  submitting  the  documents  to  the 
opponent's  view;  and,  unless  such  a  mode  of  determination  were  employed, 
there  could  be  no  available  means  of  preventing  the  constant  evasion  of  duty 
by  witnesses : 

1808,  Ethnboraugh,  L.  C.  J.,  in  /tmy  y.  Long,  0  EMt  473,  486 :  "  There  are  oiream- 
(tenoM  in  letpw^t  of  wbtoh  the  production  of  an  inttrnment  reqaind  in  the  terms  of  a 
robpoina  would  not  be  enforced  by  the  authority  of  the  Court,  -  which  is  a  proposition 
too  elear  to  be  doubted.  And  to  be  sure,  though  it  will  always  be  prudent  and  proper  for 
a  witaeaa  iimA  with  nieh  a  subposna  to  be  prepared  to  produce  the  specified  puers  and 
instruments  at  the  trial,  if  it  be  at  all  likely  that  the  judge  will  deem  such  productions  fit 
to  be  there  insuted  upon  ;  yet  it  is  in  every  instance  a  question  for  the  consideration  of 

»  1835.  Chitty,  Practice  of  the  Uw.  in. 

«  I8<3,  Bojrnton  ».  BojrntoB,  IS  Abb.  Pr.  S7  : 
I8M.  HmtoB  V.  Merts  *  H.  Co.,  lis  Mich.  475, 
76  N.  W.  1041. 

_  •  ie.  g.,  G».  Code  18S6,  U  SS55-5S57 ;  La.  C. 
Pr.  ISM,  M  141-143. 474 ;  K.  Y.  C.  C.  P.  §|  S67- 
86»i  Uwa  1877,  c.  416,  and  1879,  c.  54S:  Va. 
Code  1887,  It  3353-9355 ;.  West  Va.  Code  1800, 
c.  130,  H  9«-t8. 

X,  V!*''  ^"*^  »•  Hawley,  8S  Minn.  S04,  84 
N.  W.  746  (demud  for  all  books  and  papers  of  a 
bosiiMas  during  three  months,  held  insoflcient; ; 


ISSO,  Ex  pant  Brown,  72  Mo.  88,  83  (there 
most  be  »  "  reaacnably  accurate  description  of 
the  paper  wanted,"  and  a  showing  that  it  is  ma- 
terial in  a  pradine  caose;  here,  a  call  for  all 
tplegrams  between  half  a  dosen  penons  within 
fifteen  months  past  was  held  tuo  broad);  1876, 


U.  a  V. 


IINI1.6««,5?eCThepaper^ 


are  required  to  be  stated  or  specified  only  with 
that  d^iee  of  certainty  which  is  practicable  con- 
sidering all  the  circnmstanow  of  the  case,  so 
that  the  witness  soay  be  able  to  know  what  is 
wanted  of  him  and  to  hare  the  papers  on  the 
trial  so  that  they  cau  be  osed  if  tiie  Court  shall 
then  determine  that  they  are  competent  and  rele- 
vant eridence";  the  person  raramoned  is  honnd 
to  make  reasonable  search  for  the  docnmeuta) : 
I88S,  U.  S.  r.  Hunter,  15  Fed.  7IS  (mles  m 
scribed  as  to  the  particularity  of  tlie  notice). 
Compare  the  general  doctrines  of  priviltge  fir 
doeumtnlt  {pot,  ff  2211,  2219),  and  dikovrrg 
OToiiMt  a  m'/MM  before  trial  (antt,  ${  18.17, 18.'>9). 
*  In  this  respect  the  rale  differs  from  that 
which  hss  been  applied  in  Chancerr  practice 
to  discorery  of  docnmenls  br  a  party-oppmrnt 
(part,  I  2219) ;  bnt  the  Utter  mie  is  anomalous 
and  resU  on  a  peculiar  tradition. 
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PBIVILIOE  A8  TO  ATTENDASCE.  [C»kF.  LXXV 


■boaM  b.  NqaM  by  him,  wid  ol  Ui«  Co«r»  .ItorwM*.  wli.lb«.  h*»lnf  hmn  »hm  wUh- 

Jo^ZJnd  upon  bU  o«n  judgiiont,  bot  o.  thrt  of  th.  Ccrt^  •«•  "k  ««*k  PW«« 
^thmr»c»  to  bU  prodMtton  of  donmratory  .vidMM..  Tht  wUnM  ta  b<miid  .1  ri^ 
•rente  to  bring  with  him  th«  p^v^  whieh  h.  bu  bM.  iubpoMMd  to  I*»^»?!J«">  **«, 
it  is  in  Court,  ho  m»y  thon  ttiOo  any  Jogri  or  iMwnaUo  •«»»««»  withholding  It,  of 
whioh  tho  Court  will  Jndg*  lu  thb  mpoet  thora  om  bo  no  dlrttaotton  botwoon  pwrt  wd 
written  oTldoneo.  Proof  of  olther  kind  If  within  tho  knowUdgo  or  PO**^  ««_«»• 
wltoo*. ought  to b.  prodnortU  leg«l;»nd  ol  ite  UgiJl^tho  Court  md  no*  thowitMm 
mnitjndg*."* 

(4)  The  requirement  to  produce  aasdmea  th»t  the  document  ie  wMin  th* 
control  of  the  mtnm.  One  who  is  dumb  cannot  be  in  default  for  not  teatity- 
ing  oraUy,  and  one  who  has  no  lawful  control  over  a  document  cannot  properly 
be  liable  to  produce  it.  Whether  the  witness  haa  such  a  control  depends  upon 
the  facts  of  each  case.*  When  the  documenU  desired  are  those  of  a  eorpora- 
tion,  iu  officer  who  is  their  custodian  is  the  proper  person  to  serve  with  process 
and  to  hold  liable  for  non-production." 

§  2201.  (2)  Zadrauaty  tor  Bxp«tsoa;  (a)  TaaAer  in  Advanoo.  Ever  smce 
the  stotuta  of  Eliaabeth  (and  before  that  time  it  does  not  appear  what  the 
practice  wns^,  the  indemnity  to  which  the  witness  is  entitied  has  been  re- 
quired, at  least  in  eivU  eausu.  to  be  tendered  to  him  in  advance,  at  the  time 
of  serving  the  subpoena;*  in  lack  of  this,  the  witness  is  not  compeUaUe  to 
attend. 


•  Aeeoid:  IMS,  Doe  v.  Kelly,  4  DowL  Pr. 
ITS;  ISSS,  U.  8.  r.  Banter,  IS  Fed.  TIS  (if  the 
witnea  ha*  a  doobt  aa  to  the  rclaTaney  o(  the 
docnmeDl,  be  (hoold  lobmit  It  to  the  Court) ; 
latS,  ChapUin  ».  Hriaooe,  5  8m.  4  M.  1S3,  JOT. 
The  coort  iboold  of  conne  pranda  that  the  ir- 
nUvmt  pmU  of  a  book  or  docameBt  be  not  Men 
br  the  opponent ;  1814,  Hawkins  v.  Howanl.  Ky. 
I>  Mo.  •4.    When  the  doenment  is  lawfully  pro- 


hooks  upon  the  Aims  twaai  depends  on  the  qnoh 
tion  whether  they  were  in  his  possessian  and 
under  bis  control.  He  was  the  mere  dark  o{ 
the  ijaiBtiBs,  and  In  that  ehaiaeter  had  no  aach 
proMwU  in  or  poHBwiim  of  the  bodis  as  Inposnl 
ibe  i^ication  to  bring  them  ") ;  1883,  Wertbeim 
r.  ContS.  B.  *  T.  Co..  15  Fed.  716  (a  corporation 
not  a  party  is  compellable  Uke  other  perMwt  to 
nrodnce  its  books ;  the  ofllosrs  of  a  corporation, 

•  .•         ..  _  _*1 -»    li      1        1       turn  ililm  i-ma-iuMMi  - 


dnriUerthe  piodncer  may  be  required  to  «o<<  it     an  Aa  custodians  of  Its  books  for  this  parjo*. 
•kmd :  ISSS.'pwple  ..  Dyckmin,  t4  How.  Pr.     l*^  PJ^H^ii^ 


•  1807,  Amey  v.  Long,  I  Camp.  14, 9  East 
473,  4K)  (Mibpana  i.  t.  directed  to  O.  and  L.  ur 
one  of  them :  it  waa  serred  on  L.  only,  bnt  Q. 
owned  and  had  possession  of  it;  they  ware  part- 
■sa;  Rllenhorottgh,  I,.  0.  J.:  "Althongh  a 
paper  should  be  in  the  legal  castsdy  <rf  one  man. 
yet  if  n  mbponarf.  t.  is  serred  on  awthar  who 
has  the  means  to  prodate  it,  he  is  boand  te  4a 
as  ";  yet  no  man  is  obliged  "to  sne  and  lahar  in 
order  to  obtain  the  puwMsion  of  any  instiumsut 
fnm  another  for  the  imrpose  of  its  prodortion 
afterwards  by  hinMOlf,  in  obedience  to  the 
sabposna"). 

M1834.  R.  e.  WoodleT,  I  Moo.  *  Rob.  390  (a 

Ciraos  boMiisg  daeaswats  as  attorney  of  the 
Id  of  a  bovsagb.  aad  also  aa  steward  of  the 
bonwgh,  held  bend  to  psodace  in  ^,  latter 
ehanwter,  in  fa*  mmmm  agaiast  the  ba^  of 
the  boraogh) :  18S5.  lawk  «f  Uiiea  «.  HQIaid, 
5  Cow.  IM,  lSa(8avaga.C.J.:  -The  obUgatiim 
oi  CoUing  [a haak-chnfc]  «•  fiilati  the  [bank] 


re  ine  pnwiao  aad  secretary  wen  eumpeiled). 
rrom  the  fongoing  conditions,  attadted  to 
the  nquinmsa*  of  notice  and  dMnaad  by,sab- 
poaa  iuu  Ham,  an  to  be  diseriminated  the 
exemption  from  raoa  attmdam*  with  docnmebta 
(not  from  disdnaan)  aomalimes  granted  on 
noaads  of  eonreaieaoe  (pest,  i  MOS)  ;  and  also 
the  varions  pririlegee  a«test  disdoaara  of  doea- 
iiinii  in  narticttlar,  tbose  aSsctittg  liU*^***, 
mmrities,  and  the  Uke  ( ps*(,  |  MU).  Irait^mwli 
tpmt  I  nil),  nmril  fmrtt.«ppmnfi  docusssrt* 
(peat,  f  S3I9),  triftrimMetus  doeumaats  [fl, 
I  ns4),  documents  coramunicBted  between  aMpr- 
Ms  aad  c/mK  ( pM(,  I  tS07),  aad  e^'ol  docsMMl* 
(p«*,i»S73). 
»  Ai>t»,  f  «i»a 

s  I56S,  Ht.  5  FJis.  c.  »,  1 11  (penalty  prorided 
against  any  person  who  "  haring  not  a  lawlnl 
and  nasonaUe  let  fa  impediment  to  the  con- 
trary,"  IMIs  to  appear  to  testify  in  a  canur  after 
proeesa  asared  upon  him  '•  and  harinjg  tendere-l 
UBto  him  or  them,  according  to  his  or  their 
I  iiiiiitiiianrr  or  caUia);i  such  reasonable  sums 
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B«?wh.^1^tlll  T  T^^°^  "P*  *'»•  P»>mution  in  criminal  cuen. 
Bnt  whethtr  it  wm  •qoally  di.pen.ed  with  in  favor  of  the  acautd  in  crimi. 
nal  oa«.  wa.  nerer  .ettled  at  common  law.    So  far  a.  eariyprec^ent  w« 

aarly  practice  Mem.  to  have  «ppli«l  to  him  the  rule  for  partie.  to  civil 

IS, «  T?"  "i  *?"?'•  *^'"^'  ^  •*•*"»•  »»  "".t  juri.diition..  the  wi« 
JSeTL^^irL^"^  both  partie.  in  Criminal  cau..  exempt  from  a 


IWTlaf  Hgmrd  to  th*  diitaao*  of  th*  pImm  ii 
me-m^  to  bo  tllawmi  ia  thtt  boh.lf'^  No 
"«P««on  WM  twoKBlMd  lor  ■  nutr  Minx  m 

U««.  wd  Ooorgia  alaDO,  m  inch  nqBiniuat 

•XMt  for  C|»U  CMMI  lll/hl,  SOU  .. 

»  itato,  •  tIM. 

. .» ',•**■  '''*'*«'•  TrW.  •  How.  St.  Tr.  I IS7, 
1 167  (qootMl  pot.  i  noi). 

•••'«. J^'UfPI*.  BTid«»,  I,  t-is  («cog- 
">*M  "P  diwrimiBMioa  M  to  dofeoduti)  •  I8M 
B.  ►.  Cooke.  1  C.  *  P.  an  (dtl™u«t  iiid  IS 

Mr  Aldorwa.  B.  (toador  not  ainmrntr  In  crim' 

^S:""'^^fi^  **'.*••  "»  <•'»  Co-rtTtwo 
]wlgMWHdiTidad,widgar«BoiwMoa(|;  IIM. 
5rj«rt.  Clumboriaig.  4  Cow.  wawitor  not 
■•■"K^T  by  dofmdut  in  folooM:  1901, 
Hackln.  r.  Arte.  -   Nobr.    -,  M  N.'W.  485 

W«J  r.  Stnto,  I  Wb.  M9,  SU  (defaodut  u««l 
not  Mnder;  trantad  an  •  dedactlon  from  tba 
rtglit  to  oompolnrrjr  procMi,  ml;  I  >I9|).  a 
wltoMt  who  ii  too  poor  to  pnr  hii  •xpmiMt 
ihoald  be  exooerMad  from  •  obum  ofcon- 


»•  '"J?".?*,'"  **^   Wmwit,  conatmed)! 

^rf*':".^'S  ""•  »  '»•  <'"  •  ~»rt  »' 
record,  in  «  dril  cmm,  nttendancc  ii  not  i«- 

l"'7lj'v'''T!  "•"•"•'""It  '«•"  he  paid  OT 
tonderedt ;  IJa.  Iter.  8fc  1.87.  ff  6037, 6090  (feee 

mnit  be  ter.dered  ;  hd.  Rev.  8t.  1897,  ft  509. 
8M,  605  (compellnblo  to  attend  in  the  Mme 
coonty  withoot  tender ;  ont  of  the  county,  feee 
I.^rtrsTel  and  one  day'e  attendam-e  muat  be  ten- 
aered,  and  then  from  day  to  dar,  one  dar'i  fee 
In  adrucel ,  |  1888  (in  crimin;!  caM.  no  ten- 
der  naceiiary) ;  la.  Code  1897,  }  4862  (feea  de- 
mandabla  in  adrance  for  travel  both  wayi  and 
one  day  a  attendance,  and,  at  the  beginnlns  of 
r*  ^  •'•••.the  flnt,  that  day'i  f4i;  exMpt 
for  paniee);  |  l!t98  (fee.  dem.ndable  in  aj- 
nmco  by  the  accuwrfV  wjtneaw*,  nnleaa  i>nb- 
pona  u  iaeoed  on  order  of  jud|n) ;  1900,  State 

L^ZT'u-'"t  »?•  '""'•^- '«  (•"«»'« 

applied);  ATaa.  Qen.  St.  1897,  c.  95,  {|  »t|,  34a 
(fee*  for  travel  and  one  day'«  attendance  are  de- 

2!'il'^^'  '£"'  "?  ^'f*  '*•  »'  "»  beginning  of 
each  day  after  the  fimt);  AT,.  C.  C  P.  1895, 
I  586  (feea  mnat  be  tendered  for  travel  and  one 
dv*  •ttenJance),  C.  Cr.  P.  |  Iji  (f«»  need 
not  be  tendered  in  criminal  raaeii) ;  Stati.  1899. 
i  1734  (in  a  civil  caae,  nu  attendance  in  necea- 


•  In  th.  foll„"»rTL/!!L  „ii_.-..  .u ."•'"■  '•ndered travel  feee  in  advance  orordertj 


•  Ib  the  fuilowioR  liat  are  colkcted  the  atat- 
■Ma  cnnceniiiic  tander  of  expenaae  cenetally,  aa 

nlf''?!','  '."^  ■"*  *■"  •»»»*»>«  "f"'" :  ^'«- 
Lode  1897,  I  1341  (on  non-payment  of  fee  on 
demand  in  any  civil  canM,  witnaea  need  not 
appear  miu  aa  a  witneaa  in  the  lame  caoae 
!■lSL^'f.  J~?^.'»''' "'  '•  ^'"^  C.  C.  P.  1900, 

t«  (^  i«^i^^,  ^-  •*«:§»«)!  *"'■ 
HT.  w.  1887.  I  IMS  (no  attaehnMnt  for  con- 

teawt  In  a  civirMit.  unlaM  there  baa  been  a 

Um^  of  lawful  toa.) ;  Ark.  Stat..  1894, 1  S941 

(fee.  for  travel  and  one  day',  attmdance  murt 

^^?»M»«I);  §2113  (tender  not  neceuary  in 


criminal  caoaaa) 
(fees  for  travel 


CW.  C.  C.  p.  187!l,  {  1987, 
*'  way.  and  one  day',  attend- 


ance, wqnirad) ;  Cmm.  Oen.  St.  1887,  I  1066 
i?!!ir  "?>  ,?^.  "^  ^y'*  "rtMiMliMca  mart 
.  ^*"^) !  ^  '  •  C«l»  >»<",  i  1059  (fee.  for 
2»vrt  both  w»™  and  one  day',  attendance  mut 
he  tawiered)!  (.a.  Oxie  1895,  (  5161  (fee.  in 
civil  eawia  are  not  demandaMe  before  attend- 
«nce) ;  1895,  HoberU  v.  State,  94  (Ja.  66,  si  b.  E. 


S»81 


,  ™  — .«  •»«.  iM  auTBnm  ororaerta 

VI  "^""..T^"!?"  «n»«l«r)|  1857.  Thumian  r. 
Virpn,  18  B.  Monr.785, 790  (under  the  nutntea. 
tender  i.  Mill  necewanr  in  civil  unit,  for  wit- 
?fll?"-"*"''"»l""'  "'  "'•  county) ;  La.  Her.  L. 
1!!^'.J  "^  C.  Prl894.  J  1.34- (a  witne,  ;h; 

?if   1.  obtainwl  a  certificate  and  de- 

manded the  fee  of  the  party  i.  not  compellable 
to  attend  in  the  nma  eaae  at  a  anlimnnent  term 
until  the  fee  in  paid);  Me.  Pub.  S»..  !883,  c.  89. 
f  106  (no  perun  ia  obliped  to  attenj  a.  a  wit- 
MM  nnlea.  on  pr«-payment  of  feet  hj  travel  and 
for  one  day  .  attendance) ;  c.  132.  J  8  (a  witncM 
lor  the  accnwd  in  a  criminal  ewe  mav  reqnire 
prepayment  of  fees) ;  c.  134,  §  15  (otherwiw  for  a 
wituei.  Bummimed  for  the  State) ;  JIau.  Pub 
St.  1882,  c.  169,  S  S,  Rev.  L.  1902,  c.  175,  S  3 
(feoe  for  travel  and  one  davB  attead;ince 
murt  be  tendered) ;  P.  S.  c.  213,  g  34,  R  L. 
'■  *i'5.' }  ,?®  <*'"»•»  .nmmoned  by  Common- 
wealth  i.  bonnd  to  atteml  without  piepavmeut) ; 
J/.ot.  Comp  L.  1897,  a  802,  10148  (fee^  for  one 
day  .  attaodaoce  and  travU  both  wav«  muM  b« 
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Tli»  »qul»n»nt  of  a  tenikr  ^n  nam  whw*  It  ia  app''**^*")  *■»«">- 
tbaing  one,  «.<.  when  the  tiuM  of  attendanoe  haa  expirad  which  waa  ooveied 
by  the  tender,  and  the  witneaa  ia  atill  needed,  a  new  tender  muat  be  made  in 
advance,  from  day  to  day.  of  hia  coat  of  maintenanoe  or  daily  fee."  Oo  the 
other  band,  the  raqoirament  of  a  tender  oeaaae  when  the  neoeaaity  for  it 


tMdn«il)!  I 


tHaiMU  CMW)!  Mim.  Om.  M.  iSSTT^** 

(MMmImm  Is  Ml  eoapdliM*  ulwt  fMs  (or 
timT«i  both  wavi  cmI  om  d^jr'*  attMrfaM*  art 
oCWMl);  IHM(iBef<BiaalMMS«ttMMiMe«b 
eompelMbb  {or  itofradut  willmil  fcw,  uti  Ih* 
•MofMr-iiaMnd  or  eautj  aMorMy  msjr  aiw 
eoapd'it  for  MM);  Uim.  Anaut.  Cod*  lean, 
I  aolsa  (•  wilBHS  la  ■  dvU  am  vmfM  at  th* 
•ndofcacbdar  iiaat  oblijndtoatMad  fartbar 
101  paM,  anlcM  th*  pan;  OIm  aa  aMaWt  of  ia- 
abuCTtopay);  Mo.  IUt.  fU.  18»t,  |  SWM  (la 
oimlaal  cm**.  atMndaac*  la  cdBpaUabla  with- 
OM  toadar) ;  k  4*U  (aot  compcUabla  to  attMd 
■or*  thaa  loitT  aiUaa  from  laaidanM,  nnlMa 
fiaa  for  nanl  buth  wart  aad  oa*  dny'i  aticnd- 
aac*  aia  taaderMl)!  Mml.  C.  C.  P.  ItM, 
M  SSOe,  SMO  (f«M  for  traral  both  wan  aad 
oa*  day'i  attandanc*  mail  b*  tnMi*f*d)  i  l\il.  C. 
f  4«U  (ao  a(t*adaac*  to  eoBip*Uabia  aaMi  (— 
for  tiB»*l  both  wajr*  aad  ooa  day'a  atUMfauo* 
ai*  t*od*rcd,  aad  Ihtraafter  *ach  day'i  f*w  la 
adraao*) ;  y*br.  Conp.  St  1899,  |  99W  ((m* 
fbr  trnv*!  aad  oa*  day^  attMMlaBE*  ar*  demand- 
abl*  In  adraaea) ;  |  B988  (aftar  tb*  Int  dar. 
*aeb  d«y'«  (sea  ar*  d*mandabl*  ia  adraac*); 
Stv.  Q*B.  St.  laas,  I S410  ((m  for  traT*l  both 
wayi  and  on*  day'*  attondaac*  ar*  damaodabi* 
la  adraac* ;  poaibly,  from  tha  coaMxt,  thto  ap- 
pltoa  oaly  to  wltnci***  wmnMMMd  ool  of  tb* 
maty)  i  If.  H.  Pnb.  St.  1991.  c  »»,  | »  (fM* 
for  tianl  aod  oo*  day't  attaadaam  ar*  to  b* 
t*nd*rad);  1 9 (on t*nd*r of doaU* tb* kwal (Ma, 
a  wltn*«  any  be  (annioaad  for  a  Fadmal  caoM 
la  aaothar  Mat*) ;  l<60,  Whitnay  v.  Pierc*,  40 
N.  H.  lU  (b*(6c*  aa  aaditor,  a  party  aa  witoaw 
to  ant  witlttod  to  a  tandar  of  eharnt) ;  iV.  J. 
Oaa.  St.  1996,  ETid*nc*  |  IS  (th*  witBtw  ihaU 
pay  a  lorfait  if  b*  (aito  to  appaar  aftar  procan 
wrrad  aad  chargas  "paid  or  t«nd*i*d  at  th* 
tiiM  of  «neh  »*r»rca  ") ;  1 819,  Ogdwi  r.  GIbbpni, 
a  Soeth.  519, 533  (itatat*  appltod) ;  S.  Y.  C.  C. 
P.  1877,  I  851  (faaa  for  travel  both  way*  aad 
oaa  day  •  attandaoea  mmt  be  taaderetl) ;  S.  C. 
Cod*  1883,  1 1S88  (no  f««*  are  damandable  in 
adraace;  bat  a  witMM  in  eiril  caMa,  except  on 
bahaU  of  the  State  or  a  mnoieipal  corponitioa, 
mar  leare  after  one  day,  nnle**  tendered  what 
to  then  doe) ;  N.  U.  Her.  C.  1895.  {f  M59, 5883 
(in  dril  canea,  fee*  for  trarel  and  one  day'*  nt- 
tandance  are  deraandable  in  advance,  and  after 
the  Int  day,  each  dav'a  fee  at  th«  beKinainff) ; 
Ok.  Rer.  St.  |{  5350,  5951  (not  comnellable  to 
attend  nnlew  on  payment  of  travel  and  one 
day's  attendance  fee*) ;  OH.  StaU.  1893,  |f  4919, 
1600  (eiril  caw* ;  fee*  for  travel  both  wa^  and 
one  day'a  attendance  are'  demandaM*  in  ad- 
vance) ;  It  4328,  1600  (each  day'a  fee*  after  the 
ftnt  are  demandable  at  ita  commencement); 
Or.  C.  C.  P.  1893,  I  798  (like  Cal.  C.  C.  P. 
I  1987) ;  I  795  (doable  fees  demandable  for  at- 
tendance compellaUa  only  on  coort  order); 


{  848  ((ksa  owy  be  demanded  at  tha  rloee  of 
each  day  for  attaadaace  aaxt  day);  M.  1901, 
pp.  n,  185  (fass  lagalaiad)!  H  /.  Gen.   I.. 
1898,  e.  144,  I  8  ((s*s  (or  tierai  to  eearl  aad 
oaa  day's  attandaaee  moat  ha  laadwad,  except 
for  aaaimaas  on  hahalf  of  the  fHata);  A'.  O. 
Mats.  1899,  11  8497,  8508  (Mka  N.  D.  Rev.  C. 
11  5659,  9883) ;   7m*.  Cod*  tS9«,  1 1808  (even 
^Atutm  sabp— aad  shaU  appaar);  1888,  Hmiih 
v.  Barger,  9  Yarn,  ats  (by  coutrtMtioa  of  the 
■lauia,  ao  tender  to  iiiiinury  la  cIvU  eases) ; 
1888,  Camn  ».  BiaaH,  1  C^tldw.  485. 487  (same) ; 
T*x.  C.  Cr.  P.  1898,  f  191  (tender  of  feee  to  not 
iierimarr  when  a  maKtotrate  taaass  an  aturh- 
ra*ntl ;  (/.  S.  K*t.  Ht.  1878,  f  870  (fes*  for 
travel  both  «aya  and  oaa  day's  attsadanca  most 
be  tend*r*d  to  a  wltoas*  *aaimoB*d  for  4t4imf 
depositiou) ;  |  4908  (ao  wUaasa  to  nllty  of  cou- 
templ  Bales*  th*  Cms,  Me.,  are  "  paid  or  taadered 
him  at  the  tim*  of  the  servica  of  the  sabpona  ")  t 
St.  1898,  c  541, 1  41,  Jaly  1,  30  Stat.  U  558  (no 
narsoa  shall  be  reqaiiad  to  attend  aa  witness 
before  a  referee  In  baakmptey  aalas*  hto  fees, 
etc.,  an  "atat  paid  or  tendered  hIa");  1903, 
A  Boeshon,  136  Fed.  851  (men  failan  to  de- 
mand a  fee  aot  tendered  to  aot  a  waiver  of  the 
neeassity  of  tender) ;  1908,  Ar  Kerber.  ib.  853 
(similar);   Utah  Kev.  St.   1898,  |  8419  (civil 
casea;  feea  for  travel  both  ways  and  one  day's 
attendance  mast  be  taadend) ;  1 998  (rimilar ; 
aad  each  day'a  fa*  mast  b*  tmijIiMti  in  advance) ; 
Va.  Code  1M7,  f  3354  (fee*  for  ooe  day's  atund- 
anea  and  mitot » <  and  toUs  an  deroandaMe,  a 
nasonable  time  before  atteiidaaca) ;  1 40»1  (In 
criminal  cMea,  attendance  to  ohllgatory  witboat 
payment  or  t«id*r) ;  K«.  St.  1894.  H  >»>.  »»* 
(feea  for  travel  and  one  day'a  attendance  mnst 
be  tendered);   Wa>k.  C.  State.  1897,  i  5995  (not 
eompeUkUe  ia  civil  action  aalasa  (sea  for  tmvel 
both  ways  aad  one  day's  atteadaaca  an  tendered 
in  advaooa,  on  demand) ;  |  8741  ( jnstire's  conrt ; 
siodlar,  hot  laading  "  mileag*  and  one  day's  at- 
tendaaoa");  |  1638  (similar,  bat  readioK  "ooa 
day's  attendance,  tntether  with  mileage  RuinK  to 
the  place");   W.  Va.  Code  1891,  c  130,  |  37 
(one  day's  attandaaee  and  mileaga  and  ti>lM 
miMt  be  paid,  if  reonlred,  a  reasoDable  time 
beforehaad) ;  c  183. 1 1  (sttendanca  oUigatcry 
In  criminal  caaes  wlthc.^  lA-'ment  or  tender) ; 
Wit.  Stats.  1898, 1  4057  (Kttcudance  not  obliga- 
torv  in  civil  action,  except  ou  behalf  of  the  State, 
nnfssM  fscs  for  one  dikv's  attciMiance  and  travel 
both  ways  are  tendered);  |  4058  (no  tender 
necessarv  for  witness  sommoned  for  the  State 
In  any  civil  aetiou,  or  in  any  criminal  action  for 
either  party) ;    Wf*.  Hev.  St.   1887,  H  3599, 
3191  (snbstantlaUy  like  Oh.  Rev.  St.  I  5351). 

«  1860,  Bliss  V.  Brafnard,  43  M.  H.  355  (if 
notice  and  demand  an  made  by  the  witneei) ; 
1838,  Mattocks  r.  Wheaton,  10  Vt.  493,  495. 
This  to  often  dedared  ia  the  statate*  dted 
ni/ira. 
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n JL«Z   ?t  problem    here  we  ask  only  whether  payment  in  advance  i. 
N^7»i  *•"  «?»f  ^-y  0'  "curing  the  parui'  liability  for  c«tL 

SthrnetEr  :'•*'"  •^•"  '^'"  •*  lioenS  to  cause  inconvJen^ 
i^^^tCl/ '  r?*"*  P~'?^"<""Jy  •  horde  of  unneceeaary  wiu 

Tn^^  i  »  v-^u'  "  '*  •  '1°~**°"  »'"'*»'"  the  burden  of  advancinTtre  eT 


C^tM  (witaM  •!«  MamoMd  fo,  the  oppo^ 

U  V  W?'  2S*?.L''!?^"I*''  ".^'^  »»•  »». 
M  «.  W.  MS  (tiM  Mtcadsoce  li  •  waiver  of 

be  tendered  to  him,  b  boowi  to  •ppeu  MriT 

nor,  If  lie  eppeui,  1.  he  bodnd  to  gKTeTldeiici 

roL.ni.— (4 


£  2fu"'"'^,'"  «»e»'>^r  putl  him,"  except 
■^  the  trial  ooold  not  care  the  lack  of  a  nrior 

JhT  .;«!      **"»«'  "»y  »«fv«  the  tender  of 
tne  entire   amoant    by  aecaotinv  ]«■■    iiua 

t*^::!'' ',  ^"''  c~i;.I^8t  4o.  co»^ 

the  F^eiml  eaaea  nymi,  note  6.  "^ 

"  Sepra,  note  5. 
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1 2201  PRIVILEGE  AS  TO  ATTENDANCR  [Chap.  LXXV 

two  chief  reasons  it  rfiould  be  abolished,  as  an  anomaly  in  the  law  and  a 
detriment  to  justice,  surviving  by  mere  force  of  tradition. 

8  2T2  sJn. :  (b)  Amount  of  T.nd«.  The  amount  of  the  expenses  re- 
nuLed'bv  the  statute  of  Elizabeth  to  bo  tendered  was  to  be  merely  rea- 
Se";>  and  the  judges  of  England  set  their  faces,  from  the  begmmng. 
a^St  any  attempt  to  dTduce  Exed  rules,  by  nice  calcuUtions.  for  apply.ng 

this  principle : 

_     ..    .    «.  •  1   o  n«—   s»   lliW  1187  •  Witneu  for  defendant:  "My  lord,  I 
1684,  Brorfrfon'*  Tnal,  0  How.  8t  U^,  Ji«.   »'«»?"     i./r.rUM-  "  Braddon.  i!  jou 

It  was  plain,  however,  that  the  charge  should  include  three  ge»«~;  ^""; 
nally,  the  ^ost  of  coming  to  court,  the  cost  of  returning  home,  and  the  c^t 
of  "ojLning  at  the  place  of  trial  during  the  time  required  for  f^^^'^ 
Withrihes!  items,  no  further  detaUed  retes  or  rules  were  promulgated ;  ex- 
cepUhat,  under  th;  statute,  the  reckoning  of  aU  three  would  vary  a<xording 
S  the  iiiness'  "countenance  or  calling."-a  distinct  on  proper  enough  where 
the  separation  of  ranks  of  life  was  so  cl«ir  and  fixed.* 

But  in  the  United  Stages  this  policy  has  been  abfwidoned,— partly  becaus* 
the  lory  o  social  d.  cracy  coSd  hardly  abide  a  legal  ^™ation  b«« 
on  social  distinctions,  but  partly  also,  it  may  be  presumed  because  a  lade  0 
fixity  in  charges  tends  not  only  to  create  uncertainty  and  depute  as  to  th 
^tlZ  obStion,  but  also  to  induce  undue  exactions  by  witnesses  an< 
rdue  pecunSr  payments  by  parties  under  cover  of  the  required  expenses 
By  Statute.  tl>^fo".  *»»«  «*««  *«  *^  ^'"^  *"  attendance  and  for  trevela^ 
now  gener;Uy  prescribed.  VHiat  has  thus  been  lost  in  depriving  witne»^ 
^astonally  of  adequate  compensation  for  expenses  of  maintenance  has  prel 
Tl^'n  more  than  made  up  by  the  removal  of  the  greater  disadv-^ge 
Lve  mentioned.    The  three  general  items,  however,  of  travel  to  and  fr 


u  It  mar  be  added  that  the  conititational 
naianty  that  property  and  (in  a  h"  conjutn- 
§Z)  MrriceiShJS  not  be  taken  by  the  State 
withont  dne  compeniation  doee  not  create  any 
SSptiona  to  the1recogni«Nl  duty  of  a  c.t.«n  to 
SSSh.  without  tender  of  •«!».■>«-."«>'  '~«i 
mony  aa  he  is  capable  of  furmthmg :  \8M.  *"» 
»  8ttte,l  Wi^809,«S3;  >»»«.  I»«rf  Y^S*^. 
8  Ind!4«7 ;  1877,  Bnchman  ^.  State,  59  id.  M4 
(bnt  diatingniihing  the  caae  of  an  expert,  pot, 
\  S203). 

I  Xnte,  I  2801,  note  2. 

»  1741,  Chapman  ».  Polnton,  2  Stra.  11*1 
("they  would  not  enter  into  any  nice  calcula- 
tions of  the  expenee,  but  conflned  their  inquiry 
to  "e  question  whetW  the  non-attendance  wa. 
rtroU  obetinacy  or  not ").    The  various  early 

KngVAi  statutes  extending  «»  P'S^°' '"^ 
mug.™  PhiHnna  nn    Bridence.  I, 


«  1738,  Wskefield's  Ca•^  Lee  caa.  t  Har 
wicke  313  ("  You  must  not  oulv  have  an  affidai 
of  tendering  the  ahiUing,  but  likewise  o'ntfd 
of  reaaonalSechargea");  1741,Ryderi>.  Fletch. 
IS  East  16,  noto  (measure  of  reasonable  traxi 
ling  expe^,  discussed);  1768.  Blacks*™ 
Coiimeitaries,  III.  369  (quotod  o«f«,  J  2« 
note  9 ;  the  "  bills  of  mortality  denoted  certs 
boundaries  in  the  city  of  I^mdpn,  and  a|jpMen( 
within  these  limits  a  shilling,  or  nominal  sn 
for  travel  was  aU  that  was  required);  1. 1 
Fuller  V.  Prentice,  1  H.  Bl.  49  ("  the  whole 
which  necessary  expenses,  as  well  of  their  goi 
to  the  place  of  trial,  as  of  their  return  from 
and  also  during  their  necessary  stay  there,  ouf 
to  be  tendered  to  them  at  the  time  of  serving  I 
subpoena");  181*.  Home  v.  Smith.  6  TannI 
(the  tender  must  cover  "  snlBcient  fo' his  ■ 


,g..™  .-»--.  .-"^J\?K™„P'^enM  "f     stoence  during  his  probable  stoy  there  ") ;  18 
X^^-&.^''J^^SJS>^^^'^     Newton  :i  ihil^^  ^-  ••  ^--^ 


.-13,  exhibit  thia 
raM  of  charges. 


return  are  to  be  indndad). 
2094 
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wpenenoe  or  study?    This  question,  it  is  to  be  noted.  18  not  whether  such 
mnesses  should  ultimately  be  paid  larger  compensation  for  treiTa  LuL„ce 

nln,    !     '  ""  '  T"^'  °^  "^^^  ""'^  P"^"«g«>  'l^^y  ^^  not  li  to  com-* 
pulsory  process  unless  such  compensation  is  tendered  beforehand.    Tl^^^ 
u  ation   o    the  amount  of  chaiges  is  a  large  question,  invo  ving  v  riZ" 

he    rlTlnr  h'"  "^  •"  '^'^''''''  '"'  '^'  '^^^'^  question  wheTe 
tthe  expert  witness  has  any  greater  privilege  than  the  ordinary  witness  may 

be  determmed  independently  of  the  policy  of  the  other  measuk  ^ 

.w  ,        "•*    '  i'  °''^'  ^  supposed  that  the  exaction  of  the  valuable 
pecial  services  of  an  expert,  without  other  than  the  ordinary  wUness'S 
tance,  was  a  hardship  which  ought  not  to  be  imposed :  ^ 

bat  to  .M  «.«  r    !;      •       .        Pni"*  M  •»•»  service  u  not  to  prove  facts  in  the  cause 

i„;  •  "  P''y?"?*»  -"d  «urp»„,  can  be  compelled  to  render  professional  «,r\^^C«W 

Z.^f  '"°'°"  °"  *•"  ^^  °'  """■■"''  «»*«  ""ho"*  "ompen«itiorthTn  areSneni 
physician  or  surgeon  may  be  compelled  to  go  to  any  part  of  the  State  a  CLid  ^  Z 

SL^^wtrW'"*'  ''''""*  """  -'°^''-«-  S-  such  a.  he  may^iTver  « S 

Slliif^i.T"'!??^"  '^"'°'"  °°^y-    '^•'^  grounds  upon  which  it  may  be  con- 

St  l;°  ^'"1'  ^""'"^  ^i""***  '"  *«^''"«''«'*  '"  "P^''  witnesses 
to  IL  1 7  ^  ?"  "•""""ari^d  as  Allows :  (1)  The  expert  is  not  asked 
to  render  professional  services  as  a  physician  or  chemist  or  engineer ;  he  is 

^?  Thf  ^"i."'  r*""^"'  "™'  ^  ^'^^y  ''^"^  ^^  '^°'"^«  OT  believes. 

{^)  The  hardship  upon  the  professional  man  who  loses  his  day's  fees  of  hfty 

rJTr  n!t^  "T"^  ^f""^  ^  °°  ^^''  "^"*i^«ly'  '^  ^Pon  the  Store- 
keeper or  the  mechanic  who  loses  his  day's  earnings  of  two  doUars  or  ten 


.  *  The  "tatntts  cited  ante,  {  S201,  and  others 
jwociated  with  them  m  the  stotnta-booka.  show 
toese  details. 

for  the  witness'  action  agaiiut  Oe  partf  Is 


recover  kit 

1850,  PeU  V ...„,,  , 

v.  Btainaid,  41  N.  H.  195, 


expenut_  see  the  followine  cams  • 
.  Danbenjr,  5  Exch.  954 ;  1860,  Ulisi 
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dollars;  each  loses  his  all  for  the  day;  moreover,  though  the  recoupment  of  the 
witness-fee  of  one  or  two  dollars  ii  relatively  greater  for  the  mechanic,  yet  his 
risk  of  losing  continued  employment  hy  enforced  absence  is  greater  than  fur 
the  professional  man,  and  more  than  equalizes  the  hardship  tu  him.  (3)  It 
is  only  by  accident,  and  not  by  premeditation  or  deliberate  resolve  with  ref- 
erence to  the  litigation,  that  either  haa  become  desirable  as  a  source  of  evi- 
deuce ;  neither  the  expert  in  blood-stains  nor  the  bystander  at  a  murder  has 
expressly  put  himself  in  the  way  of  qualifying  as  a  witness,  so  that  no  claim 
based  on  a  special  dedication  of  services  for  the  case  can  be  predicated  of  oue 
rather  than  of  the  other.  (4)  The  practical  difficulty  of  discriminating 
between  various  kinds  of  experts  and  their  earnings,  and  between  that  tes- 
timony which  they  give  as  such  and  that  which  they  give  as  ordiniity 
.  observers,  would  be  serious,  and  would  introduce  confusion  and  quibbling  into 
the  law.  (5)  Finally,  so  far  as  coiicerns  the  policy  of  doing  whatever  should 
attract  and  not  deter  desirable  witnesses,  it  would  seem  that  no  special  favor 
need  be  shown  to  expert  witnesses.  No  one  wUl  ever  refrain  from  entering 
a  professional  calling  because  of  the  fear  of  having  to  spend  his  time  gra- 
tuitously at  trials ;  and  yet  an  ordinary  person  is  often  deterred  from  observ- 
ing (or  disclosing  his  observation)  of  a  street  accident  or  the  like,  because 
of  the  apprehension  of  being  summoned  as  a  witness ;  so  that  the  latter  sort, 
if  either,  should  be  the  one  to  be  encourtiged  by  special  compensation.  These 
reasons,  in  one  or  another  form,  have  been  expounded  in  the  following  judicial 
utterances : 

1881,  Itnttal,  C.  J.,  in  Lmergan  r.  Aunmmee  Co.,  1  Biiig.  729,  781 :  "  "HierB  is  no  rea- 
son for  assoming  that  the  time  of  medical  men  and  attorneys  is  morevaliiable  than  that  of 
others  whose  livelihood  depends  on  their  own  exertions  " ;  Park,  J. :  "  Time  to  a  poor 
man  is  of  as  much  importance  as  to  an  attorney." 

1875,  Manning,  J.,  in  Ex  parte  Dement,  53  Ala.  380,  893  :  "  It  is  not  intimated  by 
any  of  them  [the  preoedenta]  that  a  physician,  when  testifying,  is  to  be  considered  as 
exercising  his  skill  and  learning  in  the  healing  art,  which  is  his  high  vocation;  or 
that  a  couneelloi^at-law,  in  the  same  situation,  is  exerting  his  talents  and  acquire- 
ments in  profiissionally  investigating  and  upholding  the  rights  of  a  client.  If  this  were 
so,  each  one  should  be  paid  for  his  testimony  as  a  witness,  as  he  is  paid  by  clienta 
or  patients,  according  to  the  importance  of  the  case  and  his  own  established  repu- 
tation for  ability  and  skill.  But  in  truth  be  is  not  really  employed  or  retained  by  any 
person ;  and  the  evidence  he  is  required  to  give  shoqld  not  be  given  with  the  intent 
to  take  the  part  of  either  contestant  in  the  suit,  but  with  a  strict  regard  to  the  truth,  ia 
order  to  aid  the  Court  to  pronounce  a  correct  judgment.  Perhaps  the  attitude  of  one 
testifying  as  an  expert,  of  a  matter  in  respect  to  which  be  is  made  conversant  or  skilled 
by  his  ordinary  employment,  is  not  so  different  as  is  supposed  from  that  of  another 
who  testifies  to  acts  or  things  done  by  or  between  the  parties  to  a  cause.  It  generally 
happens  that,  after  all  the  direct  facts  .of  a  transaction  are  brought  before  a  Court,  a 
knowledge  of  other  facts,  not  part  of  the  dealing  or  affair  between  the  litigants,  is  neces- 
sary to  a  proper  understanding  and  decision  thereupon.  For  instance,  [in  proving  the 
value  of  a  commodity  sold  or  the  foreign  law  applicable  or  the  osage  of  trade  in  interpre- 
tation,] ...  in  all  thes^  instances,  persons  who  may  be  wholly  unacquainted  with  the 
parties  to  a  cause,  and  know  nothing  of  the  transactions  between  them,  may  be  required 
to  come  from  their  offices  and  the  care  of  their  own  important  affairs  into  court  to  testify 
for  the  benefit  of  strangers,  in  regard  to  matters  in  which  they  have  themselves  become 

3880 
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conrerMnt  only  by  attending  to  their  own  biuine..      a„j_i,         »i. 
BecuM  they  know  tbingt  import.nt  to  the  riahrnlf       •     .^'  "f  '*■*'  '*^"'"''  *°'^°'>of 
.  •  .  Fo.  i„-fact  they  .«  X^,^,  at  i^  a^hT*"""  °' ^ '*"*«''«"y  I*»'«"«^ 
the  bringing  of  the  mechanic  fwm  Z  worSon.  fhl  T"?  /"""'P'«  "»''•'''  J"«'ifl" 

broker  f«,m  'change,  or  the  law«r  from  hi,  «^ '^  ?*'*"*  ^'''"  *•"  •torehoies,  the 
matter  which  he  hi'  learned  iX  exe^i^  of  .KlT'^f  '^"'^  '"  J"**'"  *^  -■»• 
moning  of  a  phyiioiun.  or  .ur^eon  or  .S  „!,  h  .  f  f°fe»«»'.  authori*.,  the  ...m- 

relevant  to  a  cauBe  pendbg  for^,te™S2.rl  i  t"^'  w'?."'"^  "'  '  "^^  """^^  "hen 
deposing  only  to  thi'Tg.  whlh^Ta^^re  »  "e'-^  X^t.r^ii  ^""^  T"^.  '^ 
or  of  the  preparation  for  it,  and  the  di^Ioaure  of  wh°ch  to  the  cZt"!^  ^7'  profession, 
correct  iinderatanding  of  a  cauM  before  it.     Hi.  wi  , ,     '*  """''^  """duce  to  a 

tion  of  justice;  and  of  hi.n^  of  o«,«r  J!    ^'^'T"^  *°»W  <«>ncern  the  admiuistra- 

theae  judgment,  .hall  have  PoweTto  coer«1hT„r^.l«  ,  ""*"  T*''"''  P"""""'^ 
r„ti--"  the  .pher,  of^their  ^.Z^t^TuT^  ;;.Z  ^SZt^'SZ^ 

noZ^r:t'^itTi:tit^;l„'^!"^^^^^^^^ 

i.  a  le„  «,riou;one  to  the  p^feselo^i  witne^  ha^to  th^  iu"l  '"'Jj''"!"'  "°" 
■ctive  biuinew  walks  of  life."  ^^     "  engaged  m  the  more 

lm,Uagruder,  J.,  in  Dixon  r.  People,  168  IlL  179,  48  N    E    108  ■  •>  Th.  ^     j 
upon  which  the  right  to  sach  extra  compensation  on  the  part  of  el™;.    ^    ^"u'^" 
been  sustained  have  generally  been  thme  in  nuXr    m  Thi  fir.t  '^     T*"'"!"'  '"" 
time  of  the  expert  witness  is  mons  valuable  than  the  U„,J„?^t,?      '^"'""'^  "  '*""  "'• 
attendance  at  court  to  give  his  testimij  su  h  a  ttermtu^^^^^  ""'' ''^ 

a^ierai'^ii  toXorSL^' tidrorir^^^^^^^^^ 

when  any  witness,  whether  Te  UanT^J    ■^^'*  """'**'•    "  '^  """^^^d  that 
with  the  facU  al^ut  whirhr^2fi«^rH"r    •''!'P?'"»i'"«»whois  ^^uaint^d 

IS  subjected  to  a  loss  of  his  ti-t.«  »  m..»k  .-  .     -^  ,  which  be  knows 

expert  upon  a  me^matter  orop"ion      ni  TH;  ^T  ^^^ '^'/'""*  *"  '""'"^  »»  »" 
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UmpUtion  will  be  to  gire  opinion*  in  favor  of  tlwt  party  lo  the  suit  wlio  will  p«y  the 
highest  prioe.    The  teetimony  of  expert  witneesM  will  thua  beoome  pvtiaan  and  one- 
sided.   The  theory  upon  which  suoh  witneasea  ara  raquirad  to  testify  in  eaaaa  lilce  thU  it 
that  they  <ra  amiei  euria,  and  that,  teatifying  under  the  aanotion  of  mi  oath,  they  do  so, 
not  with  intent  to  take  the  part  of  either  contestant  in  the  suit,  bat  with  a  view  to  arriv- 
ing at  the  truth  of  Uie  matter,  and  for  the  purpose  of  aiding  the  Court  to  pronounce  a 
comet  judgment.  .  .  .  Moreover,  if  a  physician  is  to  be  allowed  eitra  eoropensation  as 
an  expert  witness,  then  men  pursuing  other  occupations  which  require  special  experience 
will  have  the  same  right  to  demand  extra  fees.    A  banker  will  elaim  that  he  has  earned 
extra  compensation,  a  merchant  will  make  the  same  claim,  and  so  with  men  engaged  in 
other  branches  of  business.    It  will  be  easy  to  say  in  suoh  cases  that  tlie  testimony  called 
for  is  the  result  of  special  knowledge  and  acquired  akill,  and  therefore  should  be  paid  for. 
Almost  every  lawsuit  involves  testimony  which  is  in  the  nature  of  opinion,  in  addition  lo 
testimony  which  speaks  of  the  mere  facte  within  the  knowledge  of  the  witness.     For  in- 
stance, A  sells  B  a  certain  quantity  of  wheat,  and  delivers  the  same,  and  sues  for  the 
price  of  the  wheat.    One  witneas  testifies  as  to  the  contract,  which  ha  heard  the  parties 
make.     Another  testifies  to  the  delivery  of  the  wheat,  which  he  saw  delivered.    These 
witnesses  testify  to  actual  facta  heard  and  seen.    But  still  another  witness,  who  may 
know  nothing  about  the  facts,  may  yet  be  required  to  biate  the  value  of  the  wh'sat  at  the 
ime  of  the  contract,  or  at  the  time  of  the  delivery ;  and  he  may  be  required  to  testify 
l.vm  his  knowledge  of  the  market  pricea  of  wheat,  as  given  in  the  market  quotations. 
Such  a  witness,  however,  as  to  the  value,  and  as  to  market  prices,  is  not  regarded  as  an 
expert  witness  who  is  entitled  to  extra  compensation.  ...  [4]  It  can  make  no  'I  ifference 
whether  the  suit  in  which  the  witneas  is  called  upon  to  testify  is  a  suit  between  private 
parties,  or  is  a  suit  between  the  State  and  an  atleged  criminal.    In  either  case  the  object 
is  to  promote  public  justice,  and  to  aid  the  due  administration  of  justice.     It  is  just  as 
important  to  the  peace  and  good  order  of  society  that  private  controversies  should  be 
settled  upon  correct  proofs,  and  in  accordance  with  truthful  testimony,  as  that  erimiuaU 
who  violate  the  laws  of  the  Stete  should  be  punished.    It  is  the  duty  of  the  ordinary  wit- 
ness and  of  the  expert  witneas  to  testify  as  to  facta  within  hia  knowVilgt.  which  bear  upon 
the  decision  of  controversies  in  the  courts.    Sneh  duty  devolvea  upon  him  as  a  citixen ;  and 
in  view  of  the  protection  which  he  receives  from  the  laws  of  the  country,  in  the  matter  of 
his  personal  liberty,  and  in  the  matter  of  the  protection  of  his  properly,  this  dutv  devolves 
as  much  upon  a  physician  who  is  required  to  testify  as  an  expert  witness  iu  answer  to 
hypothetical  questions  as  it  does  upon  the  ordinary  witoats  testifying  to  ftots  withic  his 
knowledge." 

It  has  therefore  been  generallj  held  that  an  expert  witness  is  not  entitled 
to  demand  additional  compensation,  other  than  the  ordinar7  mtness-fees, 
before  attending  to  testimony  on  the  stand.^ 


^  In  the  following  list  are  included  the  few 
cases  which  do  conrMe  such  a  privilege,  as  well 
as  esses  sometimes  cited  upon  this  point  bat 
really  not  iavolving  it :  Eng.:  1831,  Lonergan 
K  As«nr.  Co.,  7  Bmg.  729  (rule  allowiog  the 
taxation  of  special  compensation  to  medicw  men 
and  attorneys,  aciinowleilKed,  but  disapproved ; 
qnoted  •H/ini);  1831,  Collins  ti.  Godefruv,  1  B. 
ft  Ad.OiiO,  9S6  (pUintiff,  "a  professioosl  man," 
not  allowed  to  recover  special  fees  in  assumpsit, 
liecaiiae  he  was  ander  "  a  duty  imposed  by  law 
to  gire  evidence  " ;  the  practice  of  taxine  soch 
cosU  notwithstanding) ;  1843,  Webh  v.  rage,  1 
C.  ft  K.  23,  Maule,  J.  (witnete  to  ralne  of  cabi- 
net-work, not  bound  to  testify  without  pay  for 
loss  of  time ;  qnoted  tHprn) ;  Ala. :  1875,  Ex 
imrit  Dement,  S3  Ahk  SB*  (do  extra  compensa- 


tion demandable  as  a  condition  by  any  profes- 
sional person)  ■  Art.:  I89S,  Flinar.  PiiurieCo., 
60  Ark.  sot.  9107,  29  S.  W.  459  (every  citixen  is 
boond  to  textifr  without  reqairing  extra  rem- 
pensation  -^  here  applied  to  a  physician  I ;  Culo,  .- 
1893,  Board  r.  Lee,  3  Colo.  App.  177,  179,  32 
Pac.  841  (experts  most  testify  to  professional 
opinion  without  extra  compensation);  Ida.: 
1898,  Fairchild  v.  Ada  Co.,  6  Ida.  340,  55  Pac. 
854,  MSiMe  (extra  fees  for  medical  opinion  at  an 
inquest,  not  demandahle;  otherwiM  for  an  an- 
topsy);  III.:  1884,  Wright  v.  People,  119  III. 
540  (a  physician  testified  to  the  mental  condition 
of  a  person  examined  by  him,  bnt>refased  to 
answer  a  hypothetical  question  without  an  extra 
fee :  held  not  privileged,  becaose  pertinent  to 
the  preceding  matter^ ;  1897,  Dixon  v.  People, 
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withiii  tbt  dutv  of  UT  .rtTn  Jr  1,  '^".  '^•»»«1' »»  •  "U  are  doc 

|»M<  mortem  antopsy.  or  anv  work  «».!..       *  ,!  chemical  aualysis,  a 

testimony .»  (2)  Th;  rate  of 7hl^  k  T  *°  T""^  "P"''*^^  ^  '»"»»> 
man.  not^a,  a  pLulTc^L  S  J^f  "?  ^  ^^^^  '^  "  P'o'e-ional 
dw  Am  a/te/te,/(/TJ  Jrf  th?  P"*^""*' '»"»  "  the  «,.««„  ,/  the  /« 
taxable  to  the  pSff^bTe  or  ^1^^^?  ?k''"''°  °'  ''^^  -"""""^"f  ''"^t. 
upon  the  statu^LSn^  tt  r.  ,  ^*'''^'*°'''''-''«P«"^«  »«"»"/ 
E^knd.by  theTri£XtetLo^^  »Wk"°T"^^^^^^  '"'  ^*"««««''-  I» 
no'attempt^waa  mafe  to  Tthe  ™tf  th^  .V"*^  ''"  '"''^'*°"  <'"''^'  §  2202) 
and  under  theae  statutS  it  Jal  tfhi  ^     ''h";^^' were  to  be  "  reasonable  " 

-omewhat  in  therun?e«taTnfof^thT^''r^\^'*r"^^ 

be  made  for  loa.  of  time  to  anil  /         ^"^'"^^  ""'*  "°  ''""''"'"^  should 


-l7i;„"nr^ " f~"™'" ""ice.  snail  be  demauded  1889   rJ,™    .7  i-    0"~«*'!!?8  caw  approved) ; 

without  jaateompenattioD,"  the  MrTicMar.!^  -^  '  ^J"'  "i  Higguw,  5  Kulp  269  (Dhv»i.ian 

in  tTiminJouee  m.r  .tiU^»?n^w  ?"*  P"'^l«8«l  »<>  demand  .pecfil  coin~i«t  oS 

Jochman  r  State,  ?9  fd  ,,  U  (3?S  879'  Si^/r'"""  T"""  o" 'h*  '^JnTTvi  " 

rceuiUDeed  nnt  bi^«.  ..'»-  jJlV".    °f  !''">  Sommere  r.  State.  S  T«»   i^-   .'«.    .~ 


-Sh„^I~*'™'"' "'"'«•  •hall  be  demauded 
without  nut  eommnnuini.  »  (k.  .-    •     ""r^"^ 


);  Rev.  St  1897,  J  517  f"  A  witi  nSSljI'  i.T^'.'"'  <?°  •"•»"  *»  "o*  wm- 
n  expert  io  u.j  .W:«ienie,  Vn^e  5S  eitr^^'^'  to  p,ofe«iod«l  opinio.,  with- 
mntun  m..k..- .v:^  .""''     ?•"  extra  compennt.on  .■    hniw  .n„i:.j  ..   _T 


qnoM  nuira);  my.   at  1897,  {  517  f"  A  wit^  mIuT.u' h.T'T'i""/"' '?"  "P""  <»  no*  com- 

Be*  who  U  an  expert  in  aor  ■«;  Mienoe  twd.  5^1.  *"  ***"''  *"  profeMion^J  opinio.,  with- 

profewon,  or  myrterr,  may  beToim^uS  J?^^  ?^    ""*  compeniat.'on ;   here  applfed  t^  Im 

pear  .ud  teetif/to  L  optn^^T^exJ^  mterpreter  of  cSrman) ;  1881.  ParC    r  a 

fn  relation  to  anr  m«t«f  .^;!; '"?.u"J^'*'  I-  "»*••  U.  8   Dist.  a.  W.  D.  vli  '•o'A.J.r 


««,  the  lame  aa  fie  can  be  compelled  to  "tM- 
tify  to  hi.  knowtedg,  of  Hct,  rtSeiant  to  tS 

^Mirri'  ^T^  «<»«.  B«Fnu.».  Phanenf! 
lee  naa.  1S3,  44  N.  E.  139  lactiou  for  exnnrt'I 

bLTS?h„ifI±*!°  '^'"  '  "»*  •'•e  Court  won" 

W"  Zl/f  »  *  PVment  of  the  .tatntory 
SS".  .^22i'r'°«'^''  teetimony  of  opinion)  j 

Webb  .    S'JT *f'  ^•^f  *"  '  '"•  di'tinrtion  of 

n  JL  .I!l'"'^f  compellable  to  teetify  to  a 
prrfesBonaJopnion  without  extra  compenaC 
ion;   appled    here   to  a  physician);    aTk^ 

M7  'aWl.L"'*"'*"""'^-  "  Abb:  Pr.  /, 
207  238  (physieum  may  not  be  required  to 
examine  an  acciued  aa  to  nnity  an7to  Hrten 
rntlSr^"'  "  •'"  *°™  "opinion.  ^1^ 
he  required  to  attend  and  "rin)  piooer  im 


».  Howe.  U.  8   Dist.  Ct'.  W.  D  AA  'is  Ce„t 

tion  for  prufessional  opinion).  ••""'penaa- 

187S,  £x  porte  Dement,  53  Ala.  389  397 

(question  reserved,  a.  to  cora^n»««on  for  work 

Praine  Co.,  60  Ark.  204.  207,  29  8.  W    4.,9 
(mak.ng  preliminary  examination,  or  atteidine 

aark^^^"ti"'™J^'  r  ^"P"'^'?  ;  1895* 
i-iarK  U).  p.  Kerstaii,  ib.  508,  30  8.  W    104« 

■g^'ii'k '"ir,-  ?"?'  "■  '^-  '  Colo  App.  k" 
1-9,  32  Pac  841  (pmt  Morttm  examination,  etc 

1898  Fairehild  1-.  Ada  Co.,  6  Ma.  ,340,  55  Pac 
654  (cited  .«,,ra.  noto  1) ;  1872,  People  V  Mont 

1846.  Allegheny  Co.  v.  Watt,  3  Pa.  St.  462  (nhv 
siaan  not  compellable  to  make  p«,«  «„rt,i^X 

|»  Id.  1.56  (preceding:  case  approved);  1879^ 
Summers  r.  ftate.  5  Tex.  App%65,  378  {p«i 
nortem  examination  not  compellable  witliont 
•pecMl  compensation);  1898.  \orthem  P  H 
Co.  r.  Keyes,  -  C.  C.  A.  -,  9|  Fed  47  wiV 
^J^  Moipellable  to  prepare  volnminon. 
and  expensive  tabulations,  without  a  tender  of 

a  I 
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C   p"'it'.«''"'S?"'°   '•  .?'""«•  «  Taunt.   88, 
^.  P.,  1816,  Moor  V.  Adam,  5  M.  *  8.  158, 
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To  thia  rule,  a  litUe  Uter,  an  exception  was  conceded  for  medical  men  and 
attorneys.*  But  in  the  United  Statee.  the  practice  of  Axing  definite  rates  foi 
witneMes*  compensation  was  early  introduood  by  statute;  and  in  some  ol 
these  statutes  a  difference  is  now  authorized  in  favor  of  expert  witnesses.' 
With  the  policy  of  these  measures  (though  they  depend  in  part  upon  the 
considerations  already  examined  in  discussing  the  supposed  privilege)  we  art 
not  here  concerned. 

§  2204  (3)  Inability  to  Attend;  in  OwmtsL  The  witness'  duty  to  attend 
is  subject  to  a  third  limiUtion,  namely,  his  inability  to  do  so  without  direct 
and  serious  danger,  to  his  health  or  his  family's  welfare  or  his  livelihood 
sufficient  to  overbalance  the  need  for  his  personal  presence  in  court  Thii 
excuse  does  not  exempt  him  from  giving  testimony.  It  is  a  viatorial  privi 
lege  only ;  and  the  question  which  it  raises  is  merely  whether  he  is  compel 
lable  to  attend  court  or  whether,  instead,  a  commissioner  is  to  be  sent  (if  thi 
party  desires  to  take  that  step)  to  the  witness  at  his  domicile  to  take  hi 
testimony  there.  A  proper  regulation  of  the  practice  in  this  respect  wouh 
establish  identical  rules  for  the  witness'  excuse  for  non-attendance  (as  here 
and  for  the  party's  excuse  for  not  producing  him  and  for  offering  his  deposi 
tion  instead  (ante,  §§  1402-1414);  but  the  two  sets  of  rules  are  not  usuall; 
made  uniform  in  the  statutes,  and  the^precedente  applying  them  must  ther« 
fore  be  kept  distinct 

In  general,  at  common  law,  the  concessions  made  to  a  witness  on  th 
ground  of  inability  to  attend  were  limited,  but  reasonable,  in  scope.  Th 
duty  of  attendance  presupposes  some  sort  of  sacrifice,  and  the  hardship  o 
this  sacrifice  is  in  itiwlf  no  excuse  for  failing  to  attend ;  it  is  the  witnesi 
just  contribution  to  the  demands  of  social  order.  Nevertheless,  there  mui 
be,  in  fairness,  some  concession  to  pressing  exigencies.  The  following  pat 
sages  illustrate  the  range  of  judicial  opinion  in  applying  this  concession : 

K.  B.  i   ISai,  topas  V.  Da  Tutet,  S  B.  ft  B. 

*  ISIS,  Moor  r.  Adam,  -vra,  par  Euen- 

borough,  h.  C.  J. ;    1810,  WiUb  v.  Fackham, 

I  B.  &  B.  518,  K.  B.,  per  Park,  J. ;  1811,  Serem 

V.  OliTe,  3  id.  71  (where  the  tinte  aod  expenae 

ol  making  eoetW  experimanU,  u  well  aa  of 

attendance  toteatify,  were  allowed  for  medical     — ,_.„-  -_. ^^  _ 

men);  1831.  Lonergan  v.  Annr.  Co.,  7  Bing.     ""•»»  »•/ ** Pi"^ "^"'m' / '  il?5     i.^ 
^      '_•  _  .  •       ..    "         ....  ij^pprored);     p.  Buffalo,  87  N.  Y.  189;  N.  C.  Code  188 


plied);  La.  St  1884,  No.  19  (witneMea  calk 
only  ai  axpertt  are  to  reeeire  additional  coi 
peniation,  fixed  by  the  Court,  "  with  referent 
to  the  value  of  the  time  employed  and  the  d 
giee  of  learning  or  (kill  required";  lee  all 
C.  Pr.  1897,  {  461) ;  Afim.  Gen.  St.  1894,1 55t 
(for  "  an  expert  in  any  profemion  or  calling 
the  judge  may  allow  inch  fee  as  "  in  hi*  jnd 


715,  C.  P.  (exception  eooeedad,  bat  din 
18S1,  CoUiuii  p.  Godefroy,  I  R  *  Ad.  950,  956. 
K.  B.  (but  not  allowing  any  legal  claim  for 
theae  feea  in  aaanmpait  againit  the  partr) ;  1843, 
Webb  V.  Pa«e,  1  C.  &  K.  IS,  Manle,  J.  (excep- 
tion applied  to  value-witnesa) ;  1861,  Parkioaon 
V.  Atkinson,  31  L.  J.  ir.  a.  C.  P.  199. 

For  the  English  mie  to^ar,  see  Rnlea  of 
Conrt  188.3,  Ord.  87,  R.  9;  Ord.  65,  K.  27. 

a  la.  Code,  1897,  {  4661  (expert  witnesses,  aa 
defined,  are  to  receife  "additional  compenaa- 
tion  [over  fl.lS,  etc.],  tO'  be  fixed  by  the  Conrt, 
with  reference  to  the  valne  of  the  time  em- 
ployed and  the  degree  of  learning  or  akill  re- 
quired," but  not  to  exceed  ti  per  day) ;  1875, 
dnyder  v.  Iowa  City,  40  la.  M6  (atatnte  ap- 
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f  3756  ("experta,  when  compelled  to  attei 
and  teatify.  aball  be  allowed  auch  comnenaatii 
and  mileage  aa  the  Conrt  may  in  ita  diacretk 
order");  1871,  State  v.  Dollar,  66  N.  C.  6i 
(atatnte  conaidered) ;  Tenn.  Code  1896,  {  711 
(coroner  may  summon  a  surgeon  or  physicii 
to  give  a  pro'feasioiial  opinion,  "  whoae  fee  ahi 
not  exceed  the  coroner'a  " ;  may  summon  chei 
iat  to  examine  for  poiaon,  whoae  fee  ahall  n 
exceed  twenty  dotlara). 

On  the  general  queation  of  taxing  exper 
feea,  aee  dao  the  following  mlinra:  18f 
Fanlkner  v.  Hendy,  79  CaL  165,  11  Pac.  75 
1870,  CUrk'a  Petition,  104  Maas.  537,  543. 
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18M,  CoMn,  J.   Ib  Pt^  r.  Zhvi;  16  Wead.  *)a.  608:  «Th#  prooMt  of  labnan. 
jUm*»d.  r^t  and  .xt^ortinwy  rfforta  on  th.  part  of  th.  wltn  JTXJ     uTJ^ 

!?        oWlgitioiM,  U  elMTi  .way  ob.tructloi«  in  tii.  path  of  obedi.Doe ;  tiw  witneM  wm 

hMbMd  ffom  iMTiat  bom.  on  hU  own  Importani  buiin.^  would  .av«  bin,  from  the 
tapuUtten  of  .  conUmpt  and.  perhap..  from  an  action.    But  .uch  a  eau«,  oujh  tc^J 

to.riUbl,d»appoinUd,  .fter  .xhawtinj  .re,y  ,«a«,nable  .xpe.lie^t.  ha  ought  oertainl, 
uJ!!^™:*.     u^      .•!^""™?""'  in«tramento  of  investigation  i„  all  our  commonl 

!^^  .Ji  r*''**  -  •  •"•»«»"*"  '«"  "«eir  actual  presence.  The  i.n,»rtant  right  o^ 
oral  "agination  and  oro«.e«aramatlon  U  at  stake ;  and  every  good  citizen,  if  he  could 

I:  the^r  s  o^t:*^"" "'''"  --  -"-  ''••"^  -°-"'  '»'"«•• '-  ">• '-'  -i! 

bJfU.'h^^i'J"  '^^  '".':'*  *'*"••  **  ^'"-  •''••  ^27:  "  When,  the  witne»  who  ha. 
been  .abp»naed  .howt  no  diepoeition  to  treat  the  prooe^  of  the  Court  with  contempt, 
tb.  muing  of  an  attachment  ia  always  a  matter  of  discretion  with  the  Court.  Where  the 
TrUTJt  '  "'•"?.•  •"•"If'  »'  Ws  family  is  dangerously  ill,  wher*  age  or  infirmity 
or  any  other  reason  which  would  render  his  compulsory  absence  from  home  dangerous  to 
bis  health  or  oppressive,  the  Court  wiU  not  compel  bis  attendance,  but  will  either  post- 
pone  the  cause  or  order  the  deposition  of  the  witness  to  be  Uken.  In  the  present  Vase 
there  IS  no  physical  disability  aUeged  to  excuse  the  attendance  of  the  witness.  But  under 
the  ciroumsUnoes  in  evidence  we  think  it  would  be  a  graat  hardship  and  would  nrobablr 

cause  derangeinent  and  injury  to  the  business  of  the  witness Must  the  witness  b« 

dragged  from  his  counting-house.  »  the  great  injury  of  his  business,  and  compelled  to 
transport  himself  and  a  c»rUo«i  of  books  of  account  to  PhiUdelphia  for  the  mileage  and 
daily  pay  »^  owed  by  the  law?  Shall  he  shut  up  his  bank,  suspend  hi.  business,  merely 
to  save  a  httle  expense  to  the  party  who  wanU  his  evidence  ?  If  there  was  an  absolute 
necessity  for  such  a  swiriflce  on  the  part  of  the  witness,  if  there  would  be  a  failure  of 
justice  unle«i  his  attendance  at  this  place  were  enforced,  the  Court  would  be  bound  to 
issue  this  compulsory  prooesi.  But  where,  as  in  the  present  case,  it  is  but  a  question  of 
convenience  and  expense  between  the  party  and  the  witness,  we  think  that  the  witneu 
may  justly  demur  to  an  appUcation  which  is  to  transfer  the  burthen  to  bis  shoulders." 


§  2205.  Sum  :  (a)  XOnrnm,  aad  th«  Uk« ;  BCwohanta'  Booka.  It  has  always 
been  recognized,  at  common  law,  that  serious  illness  furnished  a  sufficient 
excuse  for  non-«ttendance.»  Beyond  this,  it  can  hardly  be  said  that  any 
rules  have  been  formulated.    The  matter  has  been  left  almost  entirely  to 


»  1852,  Maelin  p.  Wilson,  21  Ala.  670  (statnte 
excnsing  for  "  incapacity  to  attend  "  inclndes  all 
esses  where  "  he  was  not  gnilty  either  of  nng- 
ligence  or  wilfal  disobedience'*);  1873,  Cutler 
p.  State,  42  Ind.  244,  246  ("severe  sickness." 
held  a  sufficient  excuse) ;  1880,  State  «.  Hatfield, 
72  Mo.  518  (illness  prerenting  attendance,  held 
sofBcient);  1829,  Jackson  v.  Perkins,  2  Wend. 
.108,  317  ("No  witness  is  bound  to  endanger  his 
life  by  his  attendance  at  court ") ;  I836rPeopIe 
r.  Davis,  IS  id.  602  (ilbiess  of  the  family,  held 
insufficient  on  the  facts;  qnoted  mte,  t  2204); 
1842,  Eller  v.  Roberts,  3  Ired.  11  (witness  dis^ 
abled  by  a  woiud  from  walking;  "  this  inability 
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must  be  pa>se<l  npon  and  decided  bv  reference 
to  the  modes  of  travellinf;  which  are  in  nse  in 
the  community,"  so  that  if  some  other  mode  of 
conveyance  was  practicable,  no  exciiM  existed) ; 
I8S8,  Slaughter  v.  Binlwell,  1  Head  341,  345 
(dan^rons  sickness  of  wife  or  family,  held  not 
■nfflcient  under  the  old  statnte,  excusing  for 
"incapacity  to  attend");  1874.  Foster  i.  .Mc- 
Donald, 12  Heisk.  619  (oerions  illness  of  wife  or 
fsmilv,  held  sufficient  nnder  a  statute  requiring 
"sufficient  canse");  1788,  Butcher  v.  0>ats,  I 
Dall.  340  (witnesses  excused,  who  were  "so 
much  indisposed  as  to  be  ntterlv  incapable  of 
attendhig").  *         ' 
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the  trial  Cottrt'i  ditoretion,  —  etpwUUjr  beoaaM  the  propriety  of  pnniahing 
for  eontampt  depends  •omewket  upon  the  wilfubeoe  of  the  diaobedience  of 
the  Conrt'i  order  end  thua  introduoea  a  personal  element  distinct  irom  the 
abstract  duty  of  the  witness.*  Nevertheless,  it  n»ay  be  assumed  that  a  hartU 
thip  to  ont'i  livilikood,  such  as  might  be  involved  in  the  summons  of  a  very 
poor  man  having  a  family  dependent  on  his  scanty  wage ,•  or  of  a  merchant 
called  upon  for  a  long  withdrawal  of  the  essential  hooki  of  hit  daUif  ac- 
counting* should  in  some  instances  be  treated  as  a  sufficient  ground  for 
exemption. 

§  2206.  Saase :  (b)  Ses ;  OempattoB ;  oaoaie  and  (Molal  maeorda.  For  the 
sake  of  convenience  only,  certain  innovations  have  been  introduced  in  soma 
jurisdictions  by  statute,  excusing  specific  classes  ;rom  attendance,  and  con- 
ceding a  privilege,  subject  usually  to  the  trial  Court's  discretion.  (1)  For 
reasons  which  can  best  be  appreciated  by  those  familiar  with  the  Southern 
ideal  of  womanhood,  "/emalu  "  have  been  in  a  few  Southern  Stotes  exempted 
from  attendance  as  witnesses  in  the  court-room.»  (2)  In  a  few  jurisdic- 
tions, an  exemption  has  been  accorded  to  persons  of  $pee^/le  oeeupatiom,  — 
presumably  such  as  would  be  frequently  liable  to  a  call  for  testimonial  ser- 
vices and  would  aUo  be  specially  injured  by  the  difficulty  of  delecting  the 

aduct  of  their  occupation  to  other  ^ands.*     (3)  In  a  few  jurisdictions, 


*  ISSS,  Smith,  J.,  in  WMt  v.  State,  I  Wit. 
S09,  t35  ("  Thr  award  of  th«  attachment  ceets 
in  the  loond  dbcretion  of  the  Court  to  whom 
•pplieatioD  i*  made ;  ...  the  nfneal  of  which 
it  not  necMiarlly  error,  and  only  becomea  w 
when  that  diwretion  ii  clearly  aboaed  "). 

*  uu,  Phillippe,Kvidence,I,IS|  ISSS.Peo. 
pie  r.  Daria,  IS  Wend.  «M  (porerty,  held  in- 
anflk'iendy  ahown  on  the  facta). 

*  1851,  E*  part*  Beebeee,  S  Wall.  Jr.  I<7 
(attendance  from  New  York  before  a  Maater 
in  Philadelphia,  with  Urse  auantitiea  of  docn- 
menta,  not  compelled  on  the  facta ;  quoted  antt, 


tba  witaeaa  la  a  vAan");  1893,  Et  partt 
Jenka,  101  Ala.  4K  '8  So.  564  (attendance  may 
be  requited  by  atun,  ncder  the  Code) ;  1894, 
Ex  paiU  Braarh,  iC^  1 1. 131,  IS  So.  9M  (Mune; 
except  when  ".he  FitiK«  rcaidea  oat  of  the 
county);  ^'<i.  Cude  18U  |  5S97  ("aU  female 
wltoeaaee  "  may  he  examin  <d  bv  commtwioa)  j 
i  SSOS  ("  no  female  witntaa  a^mU  be  reqaited  to 
We  her  home  to  am<ear"  before  eommia- 
aionem);  1871,  City  Vin  Ini.  Co.  ».  Camel, 
41  Oa.  660,  673;  IM«,  Po\rtll  «.  R.  Co.,  77  id. 
193,  198,  3  S.  E.  757 ;  I88.\  Weacem  *  A.  R 
Co.  V.  DenoMad,  83  id.  3»l,  356,  9  S.  E.  683; 


permito  their  inlerrogatoriea  to  '>e  taken -{ 
ueverthsloia,  their  attendance  •hon^l  not  U 
compelled  without  good  reaaon);  Im  C.  Vt. 
1894, 1 349  (no  order  ahall  be  made  "  rr.mlring 
a  female  [party]  to  aniwer  interrogator) "«  on 
facta  and  articlae  in  open  Coarti'^^anleiv  or 

_^.^  _         afltdavit  "to  the  materbdity  of  the  interroft;. 

prwlnced  excepTby'apecial'  order) ;  f  4189     toriee.  and  that  they  are  not  propounded  for  thi 
aim  for  banlieri'  book.).  pnrpoae  or  in  the  hope  of  haTini  thrm  Uken  foi 


•fltdarit  "that  he  cannot  prodnce  the  boob 
required  without  anflerinc  a  material  iniary  in 
his  basinee- ,"  may  furiiiah  a  tranacript  and  not 
produce  the  original*);  f  5359  (the  oppoaite 
party  may  hare  luapection  if  not  aatiailed  with 
the  tnuiDcript) ;  Wis.  State.  1898,  |  4183  a  (cer- 
tain insurance  companies'  hooka,  not  required  to 

be        

(so 


I'here  are  also  statutes,  which,  though  they 
do  not  expreesly  confer  upon  the  witness  the 
pririlege  of  not  producing  snch  books,  yet  do 
txrmpt  ike  part)  to  tkt  came  from  offering  the 
original  and  thus  often  practically  obviate  the 
inconvenience;  theae  have  been  already  ex- 
amined (oate,  }}  1333,  1683,  1710). 

For  the  witness'  privilege  as  to  not  disclosing 
tille-deedi  and  other  pr'vMk  documents  (which 
does  not  exempt  him  from  bringing  them  to 
court),  see  pom,  |  3311. 

K  Ala.  Code  1897,  {  1833  (in  dvU  cases, 
evidence  may  be  taken  by  depodtion,  "  1,  when 


confeaaed,  but  with  the  bona  jiiU  desire  to  hav< 
them  tmlv  answered  bv  the  party  interro 
gated");  ftev.  L.  1897,  §  3943  (no  member  oi 
religions  order  of  Saint  Ursuline  Nuns,  in  Nev 
Orleana,  compellable  to  appear  in  court  to  givi 
testimony);  Tenn.  Code  1896,  {  5635  (femali 
witness  not  compelled  to  attend  "unless  npoi 
snfflcient  cause  shown  "), 

*  Mun.  Rev.  St.  1909,  e.  80,  I  45  (superin 
tendent  of  an  insane  aayluni,  if  he  dues  no 
refuse  to  depoee  at  the  asylnm,  is  not  compel 
labia  to  attend  court  in  any  civil  case,  on  affl 
davit  that  it  would  be  "seriously  detrimenu 
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certain  pMu,  oJUtr$  an  exprawljr  ezemptod  by  ttntute  from  atten.lance  • 
monwver,  at  common  law  it  ia  a  queation  whether  the  Crown  or  the  Execu- 

!l?Tu  -^  ^  *^'*°**  ~"'*' "'  •*  *""*  "  "■**'"  ^  compulaory  proceta.* 
(4)  The  tmnovahaHy  of  publie  rreord*  conoerna  aeveral  priuciplea  which 
need  to  be  discriminated.  The  rule  requiring  the  part  •  to  produce  a  docu- 
menury  original  ia  dispensed  with  for  public  records,  u.  '•  ,  copy  mat,  be  uud 
(»nU,  n  1215, 1218).  As  a  general  rule  of  convenier  - ,.  intended  to  pre- 
aerve  them  from  harm  and  keep  them  availabk  consUntly  for  consultation, 
the  originals  are  generally /orWrfA-n  to  be  removed  for  evidence  (ante  §  218>) 
If,  however,  they  an  unlawfully  removed,  the  illegality  doe.  not 'of  itself 
exclude  them  (anU.  §  2183).  Those  principles  involve  no  question  of  privi- 
lege.  But  a  few  atatutes  expressly  provide  that  the  eiutndian  of  publie 
neordM  is  not  ctmptllMe  to  remove  and  produce  tf  c^m;  moreover,  the  testi- 
monial  privilege  as  to  official  uerete  operates  sometimes  to  prevent  the  dis- 
closure  of  the  contents  of  such  documents.* 

§2207.  Same:  (c)  XMataaeei  MnMaoeoflrtaL    The  jurisdiction  of  a  court 
may  cover  an  rxtenaive  territory;  but  at  common  law  no  discrimination 
was  made  in  regard  to  the  distance  of  the  witness'  residence  from  :.e  place 
of  trial  where  his  testimony  was  needed     He  was  not  exempted  hy  distance 
if  be  was  within  reach  of  the  court's  process.     Inordinate  hardship  was  thus 
constantly  caused  to  witnesses  by  the  necessity  of  travelling  a  long  distance 
and  absenting  themselves  for  a  tedious  period  from  their  occupations,  per- 
haps  after  aU  for  no  important  beneht  to  justice.    Modern  statutes  have 
usually  remedied  this  hardship  by  limiting  the  distance  from  which  a  witness 
IS  com|>ellabIe  to  come  to  the  pla.;p  of  trial.    Any  such  fixed  rules  must  of 
course  operate  somewhat  arbitrarily  and  therefore  unjustly.    They  have  no 
reference  to  the  importance  of  the  cause  or  of  the  individual  witness'  testi- 
mony, nor  to  his  ability  to  absent  himself  without  serious  hardship,  nor  to  the 
faculties  available  for  travel.    Moreover,  when  they  regulate  the  exempUou 
merely  by  political  subdivisions  — as  by  counties  —  they  even  fail  to  take 
account  of  the  very  reaaon  for  their  enactment,  since  the  county  line  may  be 
but  a  few  miles  from  the  place  of  trial.    Such  statutes  are  therefore  ill-advised 
and  defective,  whenever  they  do  not  leave  it  always  to  judicUl  discretion  to 
obviate  their  arbitrariness  by  compelling  attendance  beyond  the  usual  dis- 
tancea  when  this  measure  seems  necessary.     Nevertheless,  these  statutes 
represent  a  just  need  in  legislation  and  rest  on  a  sound  general  policy,  as 
set  forth  m  the  following  passage: 

Fi,l!*H.^^  IZ!'  ^7"'^'""  («»'"■''  D.  FM  and  rt*«,)  of  Practice  and  Pleading, 
First  Report,  2fiO:  "Can  there  be  a  doubt  that,  under  our  present  system,  the  rights 

and  hauidoiu  to  the  welfare  of  the  inmstes  or 
-nine  of  the  luinates");  Ida.  St.  1899,  Feb.  10, 
»."  (practising  phjmlrlan  or  attomev  at-Uw.  out 
of  tlie  county  of  residence)  j  /iirf.  Rer.  St.  1897, 
$  43»  (pnctudng  physidan  or  attomerat-Uw) : 

V?-  ^S,'?^'  ^"-  '*"  <''««^  P""'  t  2S07,  note 
Ttni,.  Code  1896,  f  jf  5624-5638  (same). 

•  These  questions,  howerer,  hare  to  be  dis- 


3W3 


cnmmated  from  thst  of  the  testimonial  protec- 
tion given  to  official  terefj  and  hence  the 
precedents  and  sututes  are  better  dealt  wiih  in 
one  place  {pout,  {  SSTl). 

♦  The  last  two  principles  are  sometimes  con- 
fused in  the  precedents,  and  accordingly  the 
anthorities  are  better  examined  in  one  place. 
pott,  f  8373.  "^ 
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PRIYIUEOI  A8  TO  ATTIMDANCK.  [Ciap.  LXXI 


M  wttnMM  M«  gnmltj  itanfuitA  t  Wlijr  liKMld  Um  k«  pMrnlt  »  pmen  to  l> 
takra  from  8«ffolk  to  Ntagam  agaiMl  hit  will,  Mid  •!  gn*!  MMrUM,  W»iim  Iw 
ftmm»  in  Nlagw*  b*T«  •  lagal  dUpatoT  Tb«  Iom  to  th*  wilMM*  OMy  l)«  mora  tha 
tlw  whoi*  rabjMl  ol  UtigiUtoa.  Uom  not  Um  Uw  in  tbi*  mm*  iafliet  •  grMtor  wron 
that  It  OMjr  rMlrtM  •  bwT  W*  think  It  doM  i  nud  wo  proinoo  to  provont  It  hoiMfUr,  b 
doohring  thnt  no  ponon  iImII  bo  talion  horooflor  ont  of  bit  own  oonnty  for  aaothcr  pci 
■onl  eifil  Mtion.  .  .  .  Thoro  ihoald  Moa,  monoror,  to  bo  no  good  nmob  to  roquir*  th 
ptnonnl  nttotidMMO  of  •  witnMO  nt  lo  giwt  •  toorittM.  Ko  doubt,  hii  nitpooninM  upo 
tho  MMid,  whom  tho  twtliM>.<y  any  bo  takon  from  hit  lipo.  It  proftrablo  to  •  wrltte 
dopoiition,  tnkon  nt  •  ditUnoo.  Bnt  thnt  it  not  tho  only  qaottion.  Tho  point  it  itiii 
wbtlhor  tho  InercntMi  ndvnntago  to  tbt  pnrtito  of  linring  tho  Jndgo  nnd  Jury  mo  th 
witntti,  it  mort  than  •  eonntorjpoiao  to  tho  inonatod  injury  to  tho  witntM  from  boin 
brought  10  far,  nnd  tt  to  grant  •  kxa.  Wt  think  tho  qotttion  onn  bo  nniwtred  in  oiil 
ont  wny.  In  tUt  own  oonnty  lot  him  bo  enUed  to  tho  itnu  J.  If  it  bo  wanted  in  anotbc 
lot  it  bo  taken  in  bit  own,  and  tranimlttad  th'thor.  Should  thoro  bo  a  rpally  urgoi 
oooaalon  for  tha  portonal  nttondanco  of  tho  witneto,  tttro  can  be  littlo  doubt  that  tli 
party  may  be  ablo  to  induea  him  to  attend,  by  oompontating  him  for  hit  tspentta  an 
Ume.  So  it  It  now,  where  a  witnoit  it  wanted  from  nnotbor  Stato ;  the  party  makta  t 
vrrangontent  with  him  to  eomo,  in  many  oatea  when  hit  attondanot  la  important.  If 
w'taoM  in  Jaraey  City  bo  waatod  for  a  trial  in  New  York,  ho  ean  generally  be  induet 
to  attend,  thoogb  he  cannot  bo  oompellod  to  do  to.  So  it  will  kt^n,  wo  doubt  no 
if  our  pUn  bo  adopted."  > 


*  From  the  foUowlDg  Matalet,  dealing  with 
tliit  pririlen,  are  lo  be  dMtngniibed  ihuee  which 
prtieribe  ine  eooditiom  on  which  a  depodlkm 
b  taceUable  (niX*,  ff  I4II-I4I3):  the  two  mm 
of  mict,  at  alreadv  noted  (aiM,  |  iMM),  tbooM 
prooerly  coiaeidcW  in  fact  that  it  not  alwayt 
the  CMC :  Ala.  Oide  IM7,  |  IMS  (no  Mbpnaa 
it  to  lane  for  a  witnett  reiidiag  more  than  loo 
mike  dbtaat,  anlem  on  aOdarit  that  hb  ptr> 
ional  atlandaiwe  <■  "  niirf— ijr  to  a  proper  do- 
ciniou  of  the  eaoie,  and  that  hit  dtpMitioo 
would  be  iotaOciant  fur  that  parpoee") ;  IRM, 
E*  part*  Branch,  lOS  Ala.  131, 133,  16  8a  »M 
(nniier  Code  |  1793  —  in  the  prior  Code  —  a 
witneM  reeidlDg  more  than  100  milte  from  the 
conrt'hooM  !•  not  compelled  to  attend ;  nnder 
II  1793,  1800,  and  181.1,  a  wlcnoe  who  to  a 
woman  or  dtoabled  br  Ulmiw,  etc.,  and  reaidet 
without  the  county,  u  not  compellable  to  at- 
tend) ;  Alatia  C.  C.  P.  IMO.  |  «30  (Uke  Or. 
Annot  C.  IMl,  |  7»S) ;  Ariz.  P.  C.  I8S7,  |  I0S4 
(attendance  out  of  the  coontr  of  tetideiice  or 
of  mbnana^enrice  it  not  obligatory,  nalaat  by 
Judicial  order  Indoned  on  a  lubpana,  made  on 
aSdavit  that  "the  eridence  of  the  witnaee  it 
material,  and  hto  attendance  at  the  examination 
or  trial  neceMary"):  Ark.  Stain.  1894,  |  1940 
(attendancn  at  trial  la  not  obllntorj  in  a  ciril 
action  "  except  in  the  county  of  hto  reijdeoce  or 
an  adjoinioK  connty,"  nor  attendance  at  a  depo- 
eitiun  out  of  the  coonty  of  leiidence  or  of  iier- 
vice  OD  3  dayi'  notice);  |  1113  (in  criminal 
caoae«,  no  anch  limitation  -xtota) ;  1 1979  (not 
compellable  to  attend  wh^re  Mr  dupoeitlon  it 
allowable,  nnlcie  he  bu  failed  to  give  it  after 
inmmone) ;  {  5788  (party  reeidinf;  in  the  lame 
or  adjoining  coonty,  compdlable  to  attend) ; 
1 1980  (Cunrt  may  order  pertonal  attendance  in 
■pile  of  the  ordinary  exemption,  on  allldavit  that 
hie  leatimony  "  ii  important,  and  that  the  jnt>t 
and  proper  effect  of  nl«  teetimony  cannot,  in  a 


leatonaUa  degree,  be  obtained  without  an  or 
examination  before  the  jury  ") ;  Cat.  C.  0.  I 
1871,  I  1989  (attendance  ont  of  coaatr  of  rei 
dancn,  not  compellable,  neleei  within  SO  nilee 
P.  C.  I  1330  ( '  No  penoo  ie  obliged  to  attend 
out  of  the  county  of  reeidence  or  of  lenloe 
mbpmna,  anleaa  a  aubpona  to  indoned  by  tl 
trial  Jadga'a  order,  or  a  jndge  of  the  aapron 
or  mpenor  court,  on  anda*it  of  the  par 
"  atating  that  he  beltoret "  the  OTidenee  to  I 
material  and  attendance  neceatary) ;  O.  ( 
Comp.  St.  1894.  e.  MK  1 17  (like  U.  &  R. 
I  870) :  Code  1901,  |  1089  (no  witaem  net 
attend  tor  depnaltluat  out  of  the  county  of  rei 
dence  nor  mom  than  40  mUee  from  hto  rci 
dance) ;  Ma.  Rer.  8t.  1887,  |  1099  (like  Ci 
C. C.  P.  1 1989) ;  1 8181  (like CaL  P.  C  1 1330 
la.  Code  1897,  |  4860  (attendance  not  eompi 
labia  (1)  out  of  the  State  where  aerved,  or  ( 
more  than  70  mUee  from  the  reeidence,  or  ( 
except  in  a  diatrict  or  aaperinr  court,  mom  thi 
80  mllet  "  ftrom  hto  plaoe  of  raeidence,  or  of  ai 
rice,  if  not  in  the  aame  county  ") ;  Kan.  Oe 
St.  1897,  c  95,  I  340  (attendance  on  a  cii 
Oiai  not  compellable  "  except  in  the  conntr 
hto  reehlence,''  nor  for  a  depoeition  except  the 
or  "  when  he  may  be  "  at  aerrice  of  aobpcena 
JCy.  C.  C.  P.  1 895,  I  534,  C.  Or.  P.  |  151  (w 
neaa  need  not  attend  if  reaiding  more  than  : 
milee  from  the  place  of  trial,  or  if  re>idinR, 
being  when  aerrcd,  ont  of  the  coonty ;  exrr 
in  criminal  caaea) ;  C.  C.  P,  |  149  (party  reel 
ing  within  10  milee  may  be  compelIe<t  to  atlei 
like  any  other  witneaa) ;    La.  Rer.  T...   18i 

S3941  (nttendnnce  "  ont  of  the  pariah  "  of  re 
enoe,  not  compellable) ;  |  3959  (pertonal  i 
tendance  of  any  witneaa,  compellable  on  afllda^ 
tliRt  "  the  peraonal  attendance  of  anch  witneaa 
open  court  on  the  trial  of  the  caae  ia  nercmn 
in  order  to  elicit  the  trnth  from  anch  «itne 
which  cannot  be  done  by  Ukiiig  hto  depoeition  o 


OfiO^ 

a99X 
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INABILITY  TO  ATTEND. 


l»OT 
I  IMO.  omiiilBK  ■•BlU  of  .apr.li.,  wmI  rai» 


•rttM 


•«io«  o«i  of  tha  eo«M;  of  »iU,Mcr  oor  Im  il 

MOB  ool  of  th*  euoBlr  of  iMidMin  or  i^^m^. 
W.  im.  c  I7»  BO  pwMB  Ib  cHbiIbbI  cmm  U 
or Mnrie*, aalMf  ob  ordw  of  •  ii^g,  h—adon 
H»T  IN.  I  DM,  I  suo  (bo  ptnoa  eoniMlUibla  in  a 
raaiiMi  or  to  Hb|MBBaed,  •sent  lo  IIm  adioint^ 
2^i£k  'JKLr5~  ""  ■•  «''^'"  of  BB  Irwi- 

S:si"3  ±i  ^i-?  -'*^  -  o? 

to  IS-^  "»»«•»•) ;  I  lAo  (But  comp«U»bl« 
««  M  »»•  eooBty  «f  nihlBBct  or  i«rTk«  of  iBb. 


«?«!«?—..  7.  *  ••*'•  "■"-•riM.I  Willi  th* 
miiM  from  «id  plm  of  r«i.iM,c« ")  j   ism 

S^r'^x? '.:'  r  '"In?- "'  • »'  >^r.Jn:Z 
c7*  i  r^»  ?yi^  ',^'  w  J'""  ''•'•  c. 

ISllwli'^?"""''.'^  "•i'tonc.  OBl«.withiB 
M  milM,  aor  bafor*  b  Jofticc  of  iIm  dmcc  nnlMa 

tta  coBBtjr  or  not) ;  |  ton  (•ttend.BC  fur  d.- 
JS^' ,"???''?"•«  "y  Pl"*  within  M 
milw),   I  1740  (bcfort  JBntlc*  of  the  neacai 

jTIS  k  ?  *"•.  ?**' '  *  ♦<*•  (opponent  exaBi- 
»'  "".wnn'r  of  rMidenoe);  |  4100  (w'toni 

J!t^?^ik***  '**•"?  ■«'  «>n>P«lI«We  lo  M 
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BOOK  I,  PART  in,  TITLE  IL  [Chap.  LXXVI 


SuB-nTLBin:   TESTIMOlflAL  PBIVILEQB. 
Topic  As    PRIVILEGBD  TOPICS 
Bo».TOHoI:  BDHDRY  PRIVILBOKD  TOPICS. 


CHAPTER   LZXVX. 


issio. 
Mia. 

NaniM. 

I   SS13. 

2214. 

2315. 

2216 


(1)  Imlermt  Mmtten. 

(2)  Docomento  o(  Title,  Lien,  etc. 

(3)  Trade   SecraU  and  Cnitomen 

(4)  Official  Secrete. 

(5)  Theological  Opinions. 

(6)  Politiad  Vote^ 


,«.-.  (7)  Penonal  niegiace  or  Infamy. 
2217.   (8)  Party  Opponent  m  the  Civil  Halt 
Bar;  Hutory  and  PoUcy  of  the  PriTUege. 


(2218.  Samei  (a)  Dieeorery  In  Chancaiy 
Statntorr  Cbangee  for  Common  Law  Trial*. 
•  2319    Same:  (i)  Ptodaction of  Documenti 
(2220.  Same:  le)  Corporal  Exhibition. 
{  2221.  Same:  («0  Inipection  of  Premise  an 

Chattel*.  ^   ■    T  . t  .. 

I  2322.  (9)  FacU  against  One  ■  Interest  •• 
Wltnes.  Interested  bnt  not  a  P»rty  «  'he  8n 

I  2223.  (10)  FacU  involving  a  Clvd  LiabUil 
in  general,  independent  of  the  Suit  at  Bar. 

8  2210  (1)  IrTrt.T«it  Mattel..  The  witness  has  no  privilege  to  refuse  t 
diilose  matters  irrelevant  to  the  issue  in  hand.-first  because  irrelevano 
is  a  concern  o!  the  parties  alone,  and  inay  be  obviated,  as  a  g~"«d  /»'  «= 
elusion,  by  their  consent  or  failure  to  object,  and,  secondly.  b«ause  there 
in  the  mere  circumstance  of  irrelevancy  nothing  which  creates  for  the  witne. 
1  detrime"  or  inconvenience  such  as  should  suttice  (anfe.§  2192)  to  ovem< 
his  general  duty  to  disclose  wha.  the  Court  requires  Moreover  the  reoogi 
tion  of  a  privilege  of  this  sort  would  add  innumerable  opportunities  to  ma 
a  chiim  of  privUege,  and  would  thus  tend  to  complicate  a  trial  and  add  to  tl 
uncertainty  of  the  event  Accordingly,  it  has  always  been  accepted,  at  coi 
mon  law,  that  no  privilege  of  this  sort  existed : 

17M  Walker',  Trial,  23  How.  St.  Tr.  1098 :  Mr.  Kr$kin*,  oroewxanJning  Tkof, 
Dull? "Wtfg^v.  youth.  [.r.a«of].hn.bth.„.xtday  f  ";  H'iM^.-  .^8appo«._ag. 
tleman  was  «.  f  rieudly  a.  to  give  me  a  glaa*  of  shrub,  is  thM  an^hing  ?  Caunul.  lU 
^tflndingfaultwithit;  whowa.lt?",     Wiinas:  "I'»r»°»^"°T,:'^"J'y JJ^^^ 

answered  or  not 1  do  not  suppose  that  is  any  material  matter    ;  Mr.  Jm^tioe  Hea 

"4ou^ve  nothing  to  do  whether  UU  material  or  no ;  answer  th.que.tion." 

1849  W,L.  J.,  in  William*  v.  Ttmier,  7  Ga.  330 :  "  It  will  notdo  to  permit  a  w.tn 
to  uS  whaV^uUtions  he  shaU  answer  and  what  not  j  unles.  th.  question,  ar.  .uoh 
bv  law  he  U  not  bound  to  answer,  he  must  an.w.r  all. 

^  iZi  oLble  J.,  in  Ex  parte  AIcKee,  18  Mo.  699,  601 :"  The  opinion  of  th.  witr 
thal^e  quSon  U  irrelev^t  Is  entitled  to  no  consideration.  If  a  n.ei^ly  fnvolou, 
ttrtrnerqZtion  were  «iked  of  a  witne,.,  th.  officer  taking  the  deposition  might 
mSu  c^Ued  upon  to  compel  an  an.wer,  but  it  would  only  be  m  a  very  plain  , 
ofimrtinen^  that  he  would  undertake  to  decide  that  th.  witness  rfiould  be  allows 
alrdCweX  The  Court  in  which  th.  cau«,  U  pending  will  at  the  trial  reject  in 
vZ  evMen.^  and  it  would  greatly  detract  from  the  value  of  our  statutes  which  autho 
Ihe  JwnToTdepStiorif  S^question  of  relevancy  was  to  be  raised  before  and  dec, 
bv  .^S^iu.ti~^a'«  p^ace  or  other  officer  who  takes  a  single  deposition  in  the  c. 
XTto  oann~t  know  L  aspect  which  the  ca«,  will  probably  a«um.  at  the  trial. 


li  2210-2223]  IRRELEVANT  MATTERS. 


I  2210 

gi».  .vkUnc]  .  which  mi,  UwS Sy  CS^J  L^.T""""?'  "/  ""^  P«"°"  '«*'«'"8  ^ 
g.n.„U  terau  that. «.  f.,  L  ZZl^  E?u  «.^  '^"'!?\.  "  "  •"««••"  *°  ««y  '" 
to  ««wr  .„y  quertlon.  which  kKthS^J^nT  "^  "^  ""'  lawfully  be  required 
All  .Tidenoe  which  i.  not  of  thii  chaTt.,  ^^^1^.  ^""'?«"  *"  '**»»«  '^  •"•*«^  •  •  • 
•vn  though  it  m.,  not  p«,Te  to  1^^  J?,!  r;*"  "«{ ••"fully  be  compelW  to  give, 
which  it  i.  ^ught'to  be  obUiued  Se  ob  eSnT^K**"' .'"  ""  »"''"<"""  «»»"  '" 
«id.nc  i.  for  th.  p««e.  litig.„t  to  m^iS^^aXoTfol  tSTJir "'.  "'  """^''"''^  "' 

Unfortunately,  the  compilers  of  the  corlfi  ni  r„i:»      • 

U  incoirect.  qne«tion»  u  a  ground. 

Dutinj^uUh  the  qne.tioni  ui  to  the  rower  ot 

him  are  improper  or  irreevant  to  the  nmtt*™ 
rrferred  to  the  ma.ter.  hut  whW.  heT^fe" 
decides  .t  »  proper  for  him  to  aMwerJ^^to 
refuw  to  aoewer ;  which  refa«8l  is  iu  the  nature 

tm^J^A  i^l  (opponent  questioned  on  iu- 
terrontones  "is  bound  to  answer  all  Dertincnt 
fluestfon.");    and  ,Hut.  a  2218    Mig      n,°J 

a  eamreuimal  inveatigation,  for  there  it  m.v 
inrolve  the  power,  of  that' body  («:"  ^T^' 

/I  ..*  ■it''".  ^-  C-  P  1900,  €S  674  675  676 
Oike  Or.  Annot  C.  1892.  §S  846  847  Mai- 
CaLC.  C.  P.  ,872.  S§  2(kl.%M6  fl\itt^ 
^J^'^"  1"~"r»  ■"'•?»•  ""i  pirtinem  to 
Jected  from     irrelevant  qnesiions.  and  "to  be 

to'the-Sue'^-'I"*,?'  '""^'"  ""^  »"'  P«'*'^«"^ 
1901  «^  ) !  CommiMioners-  amendment  of 
iwi.  J  2064  (witness  subponaed  d.  i.  must  at- 
tend w,h  papers  under  hiTcontrol  "lawfullv^' 

cS  238  \fvl^  ^^-i^T"^  Zeehandelaar,  71 

the  refusal  to  answer  a  question  nLt  pertinent 

to  the  issue  was  no   contempt");    mo    kI 

clMT,  but  apparently  sanctioning  k  refusal  to 
answer  an  irrelevant  question):  1901  Peonle» 
Glaze.  139  id.  l.M,  72  Kc.  965  (prosecau3eld 
not  compellable  to  produce  at  tK^  Tpa^r 
mliJilll'-Tt  admissible);  gI^ 
i»»s.  J  5281  (    It  IS  the  right  of  a  witness  to  be 

bV^rST;..^?. '""P"!*'  questions");  /rf„ 
^ILle  tf;"  •<»«•  ««»•(»  witness  i;  com: 
pellable  to  answer  aU  "pertinent  and   legal 


la/z^^^'i"^'.  ^•'"°'"  "•  Ashton.  l  Vera 

psrr'iri2r?ri:;j.5^^ro'v?r^:3  ,t 

pwty.  and  the  witness  has  uo  conoera  in  the 
^r  uules,  i,  be  ovenule,!  by  th?"ud^")! 
iS?'«  «*^S"P  '•  Archibald.  50  Oh.  8t   614 

&,Qrt,  determination  of  relevancy  controls)  ■ 
1901.  &  Ranh  65  id.  128.  61  N.  fif  701  (a  witi 

thTS;;:."*.'  ^'PP*"!™  "'"»«•  «  his  plrUon 
the  ground  of  the  incoropetencr  of  Sie  ev! 

«««  S^TIJIS,*"  ""'■??»  ••  AoMin,  34  Tex. 
JSf'».  ''*/°L"?V»  "hiefly  on  the  iround  of 
thL^^i?"h^^  »'  °"^<=«on :  aud  tSe  remaA 
that,  'if  the  question  be  '  mnr  ir"'  the  i». 
f~al  to  uswer  is  no  contempt,  /u  J^hotr 
•nterpo  ation  ba«Kl  on  no  authoVitr.   The  rSine 

(IMS)  held  the  question  there  put  to  be  rele- 

nrivn.:^?;?'?  "/'"«  "»*  "  »°"'^  h«'«  Sit 
privileged  if  irrefevant  The  remark  in  Roberta 
r.  Oaren.  2  HI.  396  (1837)  thTa  witnei^^ta 
boond  to  st^e  all  the  facto  in  hhi  knoX« 
to  li^  •PPl'fat.le  to  the  case"  was  not  n3 

tovond  th.  J'"'*''"*  *?  "?P'~  '^  •'"•"•ion 
tT  »!•  ■?«"««>  of  the  party  calling  him. 
AdI  M7  'U"  ^'  ^  Krie'^'(l879),'7  Mo. 
t^L^^l'  r**""*  "'  contempt  •  witness  who 
Tm^/?  deponent  to  answer  questions  before 
h.,^ '".."  P'*~<«''«  which  should  property 
have  been  brought  as  alilll  of  discovery'^aAinrt 
him  a^  a  party,  goei  partly  on  thi  ifSi^ 
statutory  power,  of.  BoCJLd  parlSy  ortti 
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cation  of  it  .eemt  to  have  been  invoked.  It  is  an  ™«>°°d  "'J^^^P^'J*;; 
rule.  That  a  witness  has  no  concern  with  relevancy  ought  to  be  the  firm 
Snelative  of  the  doctrine  that  a  party  h~i  nothing  to  do  with  privilege 

^"fwirS'Doomi-nt.  o«  IW.  Uw.  .f .  The  mere  fact  that  adocument 
concerns  the  private  affairs  of  the  witness  or  that  its  disclosure  would  in  his 
Tnion  inconvenience  him  does  not  create  a  privilege ;  the  duty  to  assist  the 
truth  (ante,  §  2192)  is  paramount,  and  indeed  presupposes  some  sort  of  sac- 
rifice by  the  witness: 

1842.  Denma„,  L.  C.  J.,  in  Da.  t.  D»to,  8  Q.  B.  608,  817  (oompemng  an  .x^Butor  of 
d«f.nSn?ri^r  to  prodic  a  rent-book)  :  «  [Th.  «ec«tor]  p«»«.«l  it  n  the  char«ter 
5ex«i  oTTh.  larton.nt  for  life,  when  produoed.  it  proved  the  f«t  of  payment  o 
«nt  to  bU  teiutor.    Wh,  w«  the  witne-  not  to  prove  that  f«>t,  either  b,  h»  p.™onal 

most  yield  from  oonnderatlons  of  public  policy.' 

Subject,  then,  to  a  general  discretion  in  the  Court  to  decline  *«  c<"°P«l  P"; 
due  ion  where  in  the  case  in  hand  the  document's  utihty  .a  evidence  would 
not  be  commensurate  with  the  detriment  to  the  witness,  any  and  every  docu- 
ment may  be  called  for,  however  personal  and  private  its  contents  may  be. 


Oeerr  v.  Hopklm,  »  U-  »»»"■  **'  (■*">°  **" 
mOBOT  recriVed;  bookf  of  Eait  Indi»  Compiiiiy 
raqairad  to  be  prodncwl,  lince,  il  the  »»»»»« 
(rf^Mock  weie  made  only  by  entry  therain,  it 
b  reawnable  th«t  they  »honld  be  produc-ed  for 

?5,.**^*',T"H  %'u^'^)h^niy.     ».  ItoUrd,  fty.  4  Mo.  64  (.ctton  «g«ln.t  beDk- 


qneetlons");  Mim.  Annot.  Code  ISM,  |1IJ4S 
?•  witnen  i»  not  to  be  "  excnied  from  aniweilng 
UT  queition,  material  and  "lerant,  "jj"" 
Ma.eriminatiK) ;  M<mt  C.  C.  P.  18»5,  {|  8401, 
Sm  (likrCdC  C.  C.  R  li  «065.  S066) :  Nc,. 


il  a065,  W66).  ,     ,   . 

The  foUowing  reUng  wai  improperly  Influ- 
enced by  the  al)ove  code-rnlinmj:  1899,  export. 
Jennin^,  60  Oh.  St.  S19,  54  N.  E.  268  (reJn«l 
to  anawer  upon  irrelevant  facta,  privileged; 
here,  before  a  notair  taking  a  depoiltton ;  but 
the  principle  ii  itatea  broadTy :  citin«  Ex  parU 
ZeehandeUar,  supra  i  Minihall,  J..  diM.).  The 
foltowing  ruling  reeta  on  a  "PjeW  wording : 
ISr,.  Ehrmann  ».  Khrmato,  9  Oh.  896  {"vriji- 
lege"  in  Ord.  31,  r.  19a,  rah-mle  9,  Inclndee 
any  ground,  even  irrolevaney,  on  which  die- 
coverv  !■  re«l»ted).  _        ,,__ 

»  Xdathecitationioiifa,|ll»S:  Eng.i  ITOS, 

o 


prSdice  t&  bankrnpfi  Sooki);  1834,  I>oe  ». 
geaton,  9  A.  *  E.  ITI,  175, 178  (account  book, 
in  po-endoB  of  the  attorney  t"  » J?«^ 
thlApenon  not  a  party,  ~"P?V'l/?urli!^ 
dnoed.  the  entria  afectingthe  tid«  ^  »h«  P^J 
calling  for  them);  1849, TJoe  ».  Date,  8  Q.  B. 
606,  617  (executor  of  G.,  le-or  of  defendant, 
compelled  to  produce  for  the  ptaintiH  a  reut- 
hookVthe  executor  not  being  a  party,  and  the 
book  not  being  a  title-deed);  U.  f -;  ,J.**9> 
Bumham  ».  Morri«ey,  14  pray  996,  940  ("We 
know  of  no  rule  of  law  which  exempte  any  per 
■on  from  producing  paper.  materiM  to  aiij 
Inquiry  in  the  couwe  of  juatlce  merely  becau* 
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W  The  tUU-deed,  to  land  were  in  England  alwava  a  secrnf  n#  «*     -j- 
nary  importance.    The  landed  interesto  at  the  1^  nf  ^  extraordi- 

formation  and  until  recently,  were  overwhe  min VvT  "  """"""'  '"'^'' 

ligion,  and  social  intercourse  7S  Lfetv  of  S^  f ""?"""  '"  P"""""'  '«- 

feotive  in  some  important  feature.     A  boundaJmay  va7r   a  S  > 
muismg.  a  recital  be  incorrect,-a  score  of  defects  of  !«.„?.  ^'      ^1  ^  ^ 

mental  maxim  of  the  domin^t  class  Tat  each  ml     entiZ  T  ^  "  ^""''*- 

through  the  disclosure  of  their  defect  vetitl!  in  th«?^  \!  *°  ''''''*"™ 
ally  required  for  the  benefitTf  tn^nZZ^i  T."l  *"? T^ '''™- 
the  disclosure  of  title^eeds  in  litJaTon  S^ n  ot?erp^Se?iVn:;'com' 
peHable.  appears  to  have  been  always  accepted  in  ^ih  co^  e^Zj 

regarded  as  limited  by'the  S  cS  dtSoiV"""'  «^«'  ^  ^-  «-» 


thy  M.  priTmw");  1815,  Gmy  p.  Penttand 
a  S.  *  B.  S3  31  (TUghmM,  c'j  :  "  When  « 
paper  i.  in  th.  hand,  of  .  third  pe«on  who  te 
not  wUliug  to  put  with  it.  the  CoSrt  will  «,ni" 

iKwm:  bat  this  is  not  to  be  obtained  withont 
special  pertniMion,  and  the  Coart  always  exei! 
?«?!  '*»'''«"»!'"'  in  granting  or  lefiuiDg  it ")  j 

ir.^Ll°»  ^,ii%"?f  S^"''"'  *°  prednSshei. 
«-«  r^S^'  '*"•  ?•  \''-  Tilden,  10  Ben.  s66, 
»'8  (qnoted  mora ;  bat  here  prodaetion  was  not 

t'S'Sr  '".^  "P""  *'•*  ^l""™  "^  nrffeshing 
Ii„.-.  i''S"^'^T'"'  '***•  Wertheim  r.  Co^ 

ana  secretary  of  a  corporatiou,  compelled  by 
sabpana  d.  t.  to  produce  the  bo^b.  k"  nipen 

!:,i^~'P°'"""°  '"  •  ""  »»  *bieh  thVroi^ 
pomtion  was  not  a  party) ;  1898,  Oose  P  P  Co. 
V.  Scott  m  iH  bib7Z,.;»_-._ 'v'.rr"  ^.■.*^-  ^'«»' 


The  following  ruling  is  anomalons        lui 
Marter.  r.  MmsI?,  19  sSbr.  4S8,  m°«N  w' 

eluded,  on  the  theory  that  it  would  be  absurd 

ere^"^™'^  "f^'J"''"'  «ccoan^Wk."5 
flS^'*?""^,'"'^,''  •"  compelled  to  he  shown 
and  "subjected  to  the  espion^ of  the  partiw^ 
no  authority  is  cited,  nor  eoafl  be).  ' 

t  ■  Tnl^'.,""™^"  ""cb  a  situation. 

-.^5;  <•*•"««»  »»»  compeUeS  to  produ«« 
warrant  of  attorney,  on  the  analogy  of  Chaii. 
eery  s  not  compelling  thonajide  eq^table  owner 

1,  Cor         ■ 


r.Jcott,  89  Id.  818^(contracts  showing  thipri 


o<  V.  T — '  'iir'"'  .^Peland  r.  Watts,  1  Stark. 
3Uh  ^  belonging  to  a  third  penMnTwo: 

production  would  not  be  prejudicial  to  the  thiiS 


^  ,  —  ....  „,v  vvwii»rw:iB  snowiuff  CAe  nr». 


to  produce);  1815 
95  (a  lease  belc 
dnced  and  read, 
production  woulc 

(a  petitioning  creditor  summoned  for  a^iencea 
pnety  withhold  the  instrument ;  1  cannot,  how^ 


fh'^^iuSr^f  r'JS^rS'eA'f'Sr"  s?±5     -S*!?.  "T  'i^"  ^'vlHe-^oi  ^to"e"xe°^r a 

the  process  of  oi^Z^'d'^y  I'fy^'^^     V^^^Si^Z'^a'^'V  7  '  ■»'«•  ^^' 

fK.m  a  witnes,  not  a  party  (anie.  jf  185^868)       pr^Sa^^'^J^'^t^-  ^-P^^'f^  "» 

yoL.  III.— 6fi  ggnn  I»pe"  Of  DaBkniptcy  aasigneei 


-t 


-I 

■'I 
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I„  th.  united  But.  .aOj^^^^ 
law  hardly  does  well  in  lenoing  »^ JT  ^ ,  ...  ^^^>.  faflure  to  protect  titlet 

take  the  nsk  of  low,  ana  wicir  protection;  the) 

title,  in  general,  stands  °yJ^J'y.  ™  "^i.^^^  for  demanding 

judicially  sancuoned,  but  does  ""^  fPlf " '^J\2  ^^^  i,ut  subject  to  a  lu 
(h\  Where  a  person  holds  a  document,  not  His  own,  ""*/.,,, 

contents,  but  only  to  retatn  potsuMon.    altnougn  in 

not  i«rti».  the  prodnctioii  w*  W"g  V%i'i^ 


B.  726 ;  18S4.  KuHtm  v.  ""'^  •p^j,^ 
MI  88S ;  1880,  Newton  ».  Ctaplm,  «  C- »• 
SSt  ■  Md  th.  third  penon'i  ,d»S™  «1;"'T« 

•^rThi  ?ot;win2"itut«  "iw  -ir  ^ » 

ri» if  B  C  St.  1899, c. 68, »  lis  MmiJarto  * 
8^  808  c  «;$«))     M»  Her.  St  19M,c. 

||49!m  (priVitege  ipr"'!?'^  •'"^''•^'  " 
tbe  lyrtom  of  title-renWtnitioii). 

»  £iiy.j    1818,    Commewll   ">.    rojmto 


•it^W  noMMtion,  "if  theM  deed*  form  a 
is  rf  tlKTSinci  of  thi.  Uij'*  tide  to  nny 
^  of  lier  own  e«t«e,  Jon jannot  ~"I»"\«     g,,^.  ,  ,-  ^  w..«~.  «-"---  -/     -   .- ., 

Ljn  ^co^d  br.ppr.l»ndi5  by  ^  P~2e"K 
'xheprivaeged  witne-  '"'"W'^^^;^'^ 

l,>fc«2<«.-  18*7,  Doe  «.  Cl'flo'd.  »  CJk  Kj^448^ 

rten  propJdng Tglye  other  j|yid.{«»of^-  V^^'^^  ^  .  lien  to  ch.«e.  doe 
tanti  by  one  who  tad  leen  the  •Uefjed  tfeeo,  """'J  .  p„y.g  b.  :  "  The  Uen  c»nu 
S3?  ni  r  infringement  of  the  P"^***  *»     JJi'^STri^ht    "  in.pect  the  docnmentt 

SSmpel  the  deed".  P'«^5«''°°^~Jg,"S^j     St  rf  Hnnter  v.  l^»^^^  "  "^l^ 

K»tli«  witneie.the  ontddenlone  oeiag  ?•"•■•"•     Tr    ....  /^—  .   lau    Tiaulmui  ».  Kw< 

^Sht^T:  "  Hit  priyaege  it  only  n^  to 

JJ^noTita  inrtmment  for  «>e  P«rp«e oldie- 

5^?ta  contenu").     B"**'  'Si^J.  SSt 

Sw^'the  contenu  by  •^rj^.^Z/'^t^^ 

KtoT  18S6,  B.  ».  Upper  Boddington,  8  DowL  * 


liTn  pre^n.  the  King-.  "'iK  f^iS^ 
inrtice  ") :  1818,  M»yne  r.  Hnwhey,  a  "»•  »« 
\  Wi  Hiiter  «.  Leethley.  10  B.  »  C- »« 
(2drtin  igtUnet  nnderwriter. ;  •  broker 
^  townee  the  policy,  t»>»»8jL  »«^,  •> 
Cnpon  it);  183S,  Ttompwn  v.  M««>^. 
*P  Wl  (oii.  cUiming  nUen  on  a  bill w. 
quired  to  prodn*.  bat  not  t?.""*"^' "' 
in  ituid  by  the  witne»  while  he  looks  « 
^Sg  Ley  r.  Barlow,  1  Exch  800  (actic 
IWee'n^Stteeof  .hare,  and  director  of  a 
iween  »""»~'__^  ._  ...  u,_j,  of  defeiii 


8000 


cue  of  Hunter  t>.  Leatwey  wa.  ■  wj.^ 
M^"\-  Cm.:  1868,  Deadman  v.  Kw« 
HC.  a  B.  176  (attorney  having  a  lieti 

Lnd  to  produce  the  <«/f ' 't',^^??'^.  . 
hayenrotectodanylienhehad    ),  V:„ 

Mori^^Totlwi.  11  Paige  «0  ('"»-• 
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perpetu- 
B,  for  the 
ihesis  not 
lect  titles 
I  thereby 
,  if  not  a 
1  of  titles 
ur  utility, 
oluntarily 
protection, 
ion;  their 
t  by  what 
manding  a 
,    Aocord- 
y  not  been 
ed.* 

St  to  a  lien 
lids  a  docu- 
fceuary  for 
I  compelled 
ler  parties, 
isclosure  of 
Einces  there 

«»,  6  C.  *  P. 

in,  <  C.  B.  356, 
m  of  priTilege 
atfrMucing  tk* 

■r  alto  tonegir 
Isimilarto  Mu. 
Ktl9<M,c.U8, 
tbdiihed,  nnder 

1.  Fajmton,  I 
b)  'irtneol  Wi 

fTom  obtaining 
key,  3  id.  9S, »» ; 
,.  k  C.  8S4,  868 

a  broker  com- 
loneb  h«  luul  a 
.  t).  MoMly.  5  C. 
jn  a  bill  wa»  n- 
rrenderit!  "you 
lielooluatit"); 
.  800  (action  be- 
irector  of  a  com- 
■  of  defendant's 
bargee  due  from 
le  Ueu  cannot  de- 

docnments;  the 
raa  a  solemn  de- 
nan  V.  Kwen,  S7 
ring  a  lien,  held 
the  Conrt "  would 
,");  U.S.!  1844, 
A  (witness  claim- 
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Il^th*l"ir'*^'r*,"T/**°°  <•*"«  probably  to  a  confusion  of  this 

ro^T:'^LblS'''5'evSlt  '°  "'"'>  ''*'  di^^losurelal 

Priety  thVcourt  n,«vZi-  '  "  °"*  situation  in  which  with  pro- 

^^il  !^    r?"       ^  ^^^"''  *''''"  ^  ^*""P«J  dwclosure.  namely  the  case  in 
which  the  litigant  party  seeking  to  compel  it  is  the  ^^^^  S  lT/2 

Z^   *    .r?"  """•    «^"  ^»  ^^'  ^  •"«  the'^SStilent  JJ; 

^^^.X!:^^Sl^t^ZV^r^-  °'  the  lien,  and  t^-ij 

duSLSti^rr^rom^t-^^^^^ 

consequence  to  the  master  of  an  inrin«trvVj,.f  i,  ^^oi  extraordinary 

f.m  his  competitors  JlTthtl^ora^trr^^^ 
come  by  indirection  the  means  of  mining  an  honest  and  profitable  ^ntei^r^ 
th«T  :  "?  A  T^^  °'  8"»"^'°8  ■'g"""*  't,  may  extend  not Sj^ 
the  chemical  and  physical  composition  of  substances  employed,  and  tTtW 
chanical  steucture  of  tools  and  machines,  but  also  to  Lh  other  fLte  oTt 
po^ibly  Pnvate  nature  as  the  names  of  customers,  the  subjeci  a"d  a^ouL 
of  expense,  and  the  like.    Accordingly,  there  ought  to  be  and  there  is  iTsome 

v!rJl  ^  ^  ^""'  .^"'^  *^'"*  **»  '^  ^'°°^'' "«  "  t™de  secrets." 
Nevertheless  the  occasional  necessity  of  recognizing  it  should  not  blind  us 

s^ch  atn'^aid  1  ther'T'  "  ^°"^^  "'  '""  an 'unqualified  sanctbn  fS 
such  a  demand.  In  the  firat  place,  m  an  epoch  when  patent-rights  and  copy- 
rights  for  invention  are  so  easUy  obtained  and  so  amplVsecured  there  c^be 
only  an  occasional  need  for  the  preservation  of  an  hoS^t  trade  secret  withoSt 


ing  a  lien  mnst  prodaee  the  docnment  as  eri- 
dence,  bat  need  not  lonender  it  to  the  Court's 

hJa  '.S**'  •  P  '•  'J"f  •  '  **»<>•  *  Rob-  «7  (a 
Sf^ii!'  ^*!5?°'  •">"  ^  •"  attorney  under 

Clifford,  a  0.  *  K.  448  (attorney  holding  «  deed 
as  mortgagee  of  defendant,  not  eomnSable  to 
produce  It)  t  1830,  Bull  v.  Loreland,  foHck.  9. 

l^J*^  !?  i'  ."°"  ■■  .*•  r""*^  of  the  not^ 
had  teceiTed  it  from  the  pfiuntiff  for  collection 
and  a  sum  was  due  him  for  adrances  made 
under  the  ^leement;  held  privileged  from  pro- 
dnction;  when  t'ie  retention  is  on  a  cUim  of 
legal  or  cquitai  le  interests  of  his  own.  it  is  a 
question  to  the  discretion  of  the  Court  under 
the  circumstances  of  the  case  whether  the  wit- 
ness ought  to  produceor  is  entided  to  withhold 
i«  ?X^  >'  1855,  White  V.  Harlow,  5  Gniy 
463  466  (attorney  held  on  the  facts  not  to  hare 
hold  it)       °"  ■  "°^  "  ^  »*  •«i««<l  to  with- 

«9«M.^'  ^''l' !;  J*^!''  '*'  ""»•  ♦"■  »  N.  K. 
8»8  ("  The  plaintiffs  claimed  a  right  to  put  the 
note  in  eridence  as  that  declared  upon  6y  them 
and  as  the  foundation  of  their  suit,  and  requested 
the  Court  to  order  the  witness  to  produce  the 
note  for  th«e  purpoM  afbieMid,  the  witness 

8001 


eontending  and  cUiming  that  it  was  his  own 
property  ^d  not  the  plsintirs  propertvl.  Ihis 
was  m  eftect  to  Mk  the  Court  to  "decide,  in  a 
smt  to  which  F.  [the  witness]  nu  not  a  ^v, 
ik     ,*.^?.'2*"*  P"*«  o'  property  belonged  to 
the  plaintiffs,  and  not  the  witness  in  whcSe  pos- 
session It  was.  The  rights  of  one  actuiSly 
I     P**""""  °'  P'oP'ty.  ">d  cUiming  to  tw 
lawfully  so,  cannot  be  dealt  with  in  this  sum- 
mary manner  ") ;  1898,  Davis  V.  Havis,  90  Fed. 
791   (attorney  claiming  a  lien    on    papers  as 
againrt  the  party  summoning  him,  TSu  not 
compellable,  since  "the  raloe  of  the  lien  often 
lies  almost  altogether  in  the  power  to  withhold 
the  papers  from  use  as  evidence  " ;  otherwise 
wliere  the  partv  summoning  is  not  the  lieoee).  ' 
From  the  foregoing  exceptions  to  the  gen- 
eral doctrine  must  be  distinguished  thow  cues 
in  which  a  pnvilege  has  been  asked  for  a  docu- 
ment  held  by  the  witness  as  attune^  and  thus 
governed  by  the  principles  of  a  special  exemn- 
hon  (port,!  2307);  those  cases,  also,  in  wh4 
the  document  is  held  by  a  trustee  or  other  perw 
son  as  the  <i?«ii(  of  tU  part/,  opponmi,  and  is 
tnus  at  common  law  privileged  from  prodnction 

I'.'o*,''^'''"".*."''"""*'-^  '•'"  of  discoverr  {pott, 
J821S.);  and  those  cases,  finally,  in  which  the 
document  is  desired  to  be  heW  back  as  a  confi. 
dmuol  commuueatitm  in  general  [pit,  |  jjss). 
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resort  to  public  registntion  for  iU  protection.    Such  instuoM  do  occnr,  but  an 
object  of  the  patent  and  copyright  laws  i>  to  render  them  as  rare  a.  possible,  and 
the  presumption  should  be  against  their  propriety.    In  other  words,  a  person 
claiming  that  he  needs  to  keep  these  things  secret  at  aU  should  be  expected 
to  make  the  exigency  particularly  pUin.    In  the  next  place,  the  oc^on  for 
demanding  such  a  privilege  arises  usually  in  actions  where  the  party  claim- 
ing it  is  one  charged  with  infringing  the  rights  of  another  by  fraud  ilent  com- 
petition in  business,  and  the  existence  of  the  fraud  can  be  proved  only  by 
^vestigating  the  claimant's  methods  of  business;  in  such  caws,  it  ">»gM 
amounf  practically  to  a  legal  sanction  of  the  fraud  if  the  Court  conceded  to 
the  alleged  wrongdoer  the  privUege  of  keeping  his  domgs  secret  from  judicial 
investStion.    No  privilege  at  all  should  there  be  conceded   although  as 
much  privacy  as  p««ible  might  be  preserved  by  compelling  diwlosure  no 
farther  than  to  the  judge  himself,  or  to  his  delegated  master  or  audita,  if  (as 
is  usual)  the  cause  is  tried  by  chancery  procedure,    finally,  even  where  the 
claimant  of  the  privilege  is  not  a  party  charged  with  fraud,  no  privilege  of 
secrecy  should  be  recognized  if  the  righto  of  possibly  innocent  persons  depend 
essentiaUy  or  chieJly,  for  their  ascerUinment.  upon  the  disclosure  m  question. 
In  other  words,  the  privilege  should  be  conceded  in  those  cases  only  where 
the  disclosure  of  the  facto  by  tho  particular  channel  of  the  witness  m  ques- 
tion  is  but  a  subordinate  means  of  pmof.  reUtive  to  the  other  evidence  avail- 
able in  the  case;  for  without  some  such  limitotion  the  general  principle 
cannot  be  enforced  {anU.  §  2192)  that  testimonial  duty  to  the  community 
is  paramount  to  private  intereste.  and  that  no  man  is  to  be  denied  the  enforce- 
ment of  his  righto  merely  because  another  possesses  the  facto  wiAout  which 
the  right  cannot  be  ascertained  and  enforced.    The  simple  expedwnt  of  re- 
stricting the  disclosure  to  the  judge  or  his  delegate  wiU  usually  prevent 
whatever  detriment  might  otherwise  be  incurred  by  forcing  a  pubhc  revela- 
tion of  the  trade-secret : 

1870.  HoiherUy,  L.  C.  in  Moore  r.  Cr«r«.  L.  R.  7  Ch.  App.  94,  not. :  "  Th.  Court  doe. 
noi  wL  di^^  i.  •  matter  of  indUfwenc  to  th.  d«^.nd.at.  w.igfa  in  gold.n  *«le.  th. 
^uMtioM  of  mateririity  or  immatariality ,  "^nt  wh«.  th.  natur.  of  th.  dtacov«ry  requ  r^ 
U.  r«oh  th.t  th.  giving  of  it  a..y  b.  pwjndicf  I  to  the  de^enlant,  th.  Court  Uke.  into 
WMideratiou  the  .pecid  drcuni.t«.c«  of  th.  ..«>,  «id  whilt,  on  the  one  h^d  it  t^ 
oar.  that  the  plaintiff  obtain,  all  the  d5«»Tery  which  can  b.  of  n«.  to  him,  on  the  othen 
it  is  bound  to  protect  th.  drfendant  .gain.t  nndue  inquisition  into  hi.  affa  r..  The  quM- 
tion  of  mateririity  muat  b.  te.ted  by  reference  to  th.  ca«i  m«J.  by  the  plaintiff.  pl.«i- 
ings,  and  to  what  will  bo  in  iasn.  at  the  h«nng." 

What  the  stete  of  the  law  actually  is  would  be  diificult  to  declare  precisely. 
It  is  clear  that  no  absolute  privilege  for  tradeniecreto  is  recognized.  On  th€ 
other  hand,  Courto  are  apt  not  to  require  disclosure  except  m  such  cases  and 
to  such  extent  as  may  appear  to  be  indispensable  for  the  ascertainment  o\ 
truth.  More  than  this,  in  definition,  can  as  yet  hardly  be  ventured. 
1  It  .honld  b.  not«i  that  in  the  of  the     "2,,"^*' "•J',   '^J^P'JJ.SISm 
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rim?^  "**■  K°r|»"«»  ot  •  ftMJtotjr  of  th*  But 
PJjri  noota  to  pioir*  hi*  ordant  th*  eomnuiy 

ISSTl^^  '"  "^  '¥**°»  "l*"'!"  •»••  com- 
ply li  not  eoaeermd,  thov  ihonU  bo  oUicad  to 

mittwl  to  th.  dinwtJoB.  of  the  Coirt";  Kjri. 
V  "»'',»•  »«>W  "M  oUlge  the  comiMuiy  to 
woduc.  th«»."  «d  «.  uJrSTto  oa,  iCvh 
>77*.  MahanjiUi  Nundooonukr'i  Trial  (aootod 
«»*..  UIM)i  I8S4  B.  ,.  W.bb.  I  MKi.2  H^ 


, .,   th*   defendant   obkctios  to   a  rmm, 

ZL^S*"*  """idered  thi.  obj*rtion  to  b. 
WMonabl*.  and  allow«l  the  *xaK°i,  ^  u 
jonttaned   npon   that  priaclpl™'^2iw^ 


WW,  I  aim;;  1834,  R.  v.  Webb,  1  Muo  A  Hob.  iWir-T.TT'  iV        "  'r  "**    •""  '«»  acconnt 

««.4I«  (maari«gi.t*,  b,  the  i,  rfj  JS,!™  9SfX  ^on^tST:!,  1 '  'i^'/i'''* ''•*^wt 

pffii  «>•  proprietor  of  th*  piU,  which  wa*  not  mm  of  ^  ^'J^  "'  ""•  P^ntilTi  prooe**  and 

P««>tad.  on  bainc  ••k*d  wt;.tb.r  It  conS^  SS  of VJ^  S!^  "^ '"''  »""i  "the  men 

jwnnf  of  keeping  a  trade  eeciet.  thonrt  the  m   to   hi.  cMto™»".k~"f^'^ '"  «»"*' 

oonnael  was  recommended  to  aak  aa  lUtU  u  S™_.  cnitomeri,  though  not   ai  to   bia 

"the  end.  of  i««ice  r«,nir5'";  lS«.  tW.^  rT^™L"?">ii  "»9L>««°"ki  ■>•  Mandleberg^ 

r.Ea«on.i;d.B.6437i:WBgeLnt^lJZ7  LTi^  u    .S*"^  **?  "^'°"  '"  bre«.h  5 

di«!0Tery  of  name,  and  addnaiaa  of  -^J^  ^„?^,   i    ''"P~P«^   waterprooflni   cloth- 

1.  «.»  ,».^u-^ ,_  ..„!•-?•  «     "»*"  jnawm  ^  ""toTOMtorTe^^compiUed ;  Benman 


-—"'"/  u,  oaiiie.  ana  aoareaaaa  ( 
j!,"f*P^''"^  »er*lT  becam.  the  t  jmera 
SS  I'a"^"^  i°  **»»»):  ••»?.  Briti.h  Em- 
£  JLil*^"-  "•  *"""•  »  K-  *  J-  «a  (action 
to  rwwTfir  mon*r  extorted  on  an  exoeaaira 
daim;  the  plainttoa  held  entitled  to  diJcOTe^ 
aito  labor  and  matoriab  entarins  into  t£ 
«-»,  but  not  „  to  th*  accoonu  of  ',Z^JS^ 
Sr  Hi'i  workmen)  i  I860,  TM^.  Rn* 
a  nrririn*  n«*-^;  dlMorery  of  the  acouunt- 


—-•  -  — -■  —  ~-^  ■■•o  iinu  jor  acco 

a  mrrjnng  parteer;  dtMorerr  of  1_ 

•S!i^'  '?  "*  ■"*"■  eoBipiUed,  againat  'o^     held"  nririu!^"!'-"!'""^.  lonnnia  of  plaintiff, 


J  •  "it  n.n«  _^'tr  """P'Ueo;  Uenman, 
•h^Bto  priTilege  u  to  di«lo«i«  of  a  traSe 

dal  diMretion ;  ...  the  fact  that  it  i.  «  tSd« 
•ecret  ia  not  legaUr  materiaTM-  liiS  2^* 
charin  Co.  v.  ChemfcalT*  D  do  s  rh  ISSr' 
(infringement  of  patent;  dii^kinri  com»lW 

l'r?is,.-M^  p'co"^T£S 


»«dd  be  di«d«»dj;  1861,  The  Don  Fn^i^  ^i^^t^J^^^T  """f  "P  '""""n- 

SI  L.  J.  ».  a.  Adm.  805  (ininrr  to  cawo^^  »nt  repreeenUtion.  aa  to  th.  Pn-.T..  — ...... 

corjrjr  a.  to  lettora,  compelfcd.'agaiSth;  o* 
fi?*2?  f^  S'^  •""'^  «fiacloa*^e  terete  of 

SX:  !^I  l*?*:?!*"  """"f  machinea  fabelr 
under  the  plaintiiT.  name ;  diacoTerr  of  price/ 


r— -— —  i"~".  •""  uennaani  wu  ne  up  frandn. 

S?t'i.?5!!T''"T  •"»  ">•  cnratfv.Si« 
of  tfaesooda;  an  inatructive  caae  and  acaliJnl 
«.inion"5j  Umled  StaU,:  PnTTsS?.  TeSJ^  r 

^^nL^'^^^J"  '?"»'''  »''•  defendart 
?T  •-.'"*  •''•  ♦""'emark.;  anawer  that  th« 

L"d»£^' .f'  '»™8 '■>H«»r.'..JoW  not 
l>e  protected;  ditcoTerr  by  the  plHintiff  of  the 
bgredient.  of  hi.  articWnot  com^llS  nndeJ 


---J..  .>^ymtutiam  name;  aiacoverrof  pricea. 
I»oflt|i^d  cnMomen'  name*,  oompdfed,  waiM^ 
J^:^^*1^,'^'* the aecret. ot  hCtoMie^uld 
be  ^Ktoaedi;  1864,  Reutrd  ».  Levinatoin.  10 

•X-T^  the  defendant  from  anr   mproper  die- 

h^lS^-  *Pt.**'  ^°*"  <""»  t"""  next  cam) 
1871.  Carrer  v.  Pinto  T^t±»  ik  on  re  i:.t.JZzL 


>»>■.■  v/u.  apu.  w,  noce  111 
1871.  (^rrer  *.  >into  Letto,  ib.  io'-UMriTJ,^ 
ment  of  trademwk ;  diacorery  aa  u.  uefendaot's 
cnatomen'  nanua    mAA.,..^'  .  ";«"««■»■ 


-.™.  w.  «.uvaiarK ;  oiacorerr  aa  u,  uefendaot's 
enitoraCTi'  namea.  addr««.ee:  and   pricSaTot 

!:!^?^.i7''T  *..'"'' '"'•'7  «°  b;  inJ^ri^ 
to  the  defendttt"  and  not  likely  to  hdp  the 

torn  ColUey  Ca  r.  Tncker,  L.  B.*^9  id.  876 
ffiSS°  «  °°  ""  ^'fcindanfa  agency  for  the 
pl^ntiff;  (iiacorery  as  to  the  de^daat'a  lalea 

and  proflta  and  other  "privato  tianMctionT"  ii',i.;ri™""X*  Thl'T!^  "S™  '"*  P'a'ntiff'..  and 

not  compelled);  1875,  HeV  i,.  GmST^  L  oXS°  hn^  J£    ¥™^??V'   m.ihinery  not 

J.  Ch.  305  (bffl  for  aooonft  agafartW  went  thoS^L  ^"''^    ''  ".*"»  '^^  that 

for  the  Mle  of  a  patont;  diac^en  comS  in^i„T^?J'T-  '^  "■  ».''«*  *»  «>»«'  «» 

...  to  qnantitiea  uSlric^e  of  gSb^inrt  reliSbU,  eWd™,S,  t^^'f'  ''f'"\°'  "  "'«*  *<"» 

not  aa  to  cnitomem'  name*  aSladS!«Ml-  T^i,!^„  aV   i  S  ,???"'*  to  .how  it")j  I89I. 

D.  IM.   157.   159.   169,   176  l^i>'^''\J',^'!i  1^1^^^^*  :'rS^''U 


— .»..  «/uu ,     ciira  mast  oe  exerrise<<  to  avoM 

^!r,>'i.^i.V'T"u'^",  »"  demandofi  only 
nJ^  P-^'r*''  B  be  wlerant) ;  1888,  Moxfe 

S!?5?"  '".SM^ts"of1h:%',.'^?on : 

privilege  allowed.  >can.e  the  commere'wV^Se 

of  proprietarirMicle,  depended  on  theM^ 

of  tUr  composition ;  Tetfow  v.  Savourain  i^ 

approved);  1889  Doh«»  r.  Graham  "JwT? 

m^l  Sff^M-'  °!  ''"•"t!  the  defendinf.  work- 

S.^^S.^m"'*^-'".'**"'  "•'«'«'''  ">•  defend. 
Mt  .machine  differed  from  the  plaintiff-,,  wd 

inspection    of    tha   Aat^w,A^^t:    _-  1.1  ■       " 
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friend.hip  and  profit  with  other  nations.    Thi.  privilm.  howarer  hu  b^n 

ofiU  legitunate  hnut.  ma.t  be  made.  In  order  to  di.tingui.h  it  from  oth« 
principle.  ,«.tifying  the  exduaion  of  oflScid  doc«m.nr?he«  l^,  S 
S  IS"^'  "'•t«i..»«.t  be  conaidered  togeth^  andVe^^^d^^:,- 
d^cnniinated-m  connection  with  the  privilege  for  Communication  tatwwn 
Government  and  Informer  (j»rt,  §§  2367-2876X  "'"^^"on.  netween 

§  2214.  Cy)  ».«ioiuou  OpbdoM.    That  a  privilege  should  be  needorf 

tamable  two  or  three  generation,  ago,  more  plausibly  than  it  i.  to^y 
SvLh  r"'  "T".  "  ^  •"*•*  •»•*  """t^'l  ^k~tion  more  ge^' 
K  vilun;?r''''t«  ^''  '^'  '"»•''"•»>">»»  ot  .uch  matter.  cT^^ 
the  ini  nf  ."^^t^'-ent  of  litigated  facU,  and  that,  whenever  i7S 

the  tenor  of  a  man's  opinions  can  nsnallj  be  sufficiently  ascertained  f.«m\i.' 

i:::^  "'"^"'"^  p"""--'*"'  ^^^^^^  putting  himrh^^tJ  sz^n 

^Ji  !?!"  "^.^^  -"*'°"  *^«  privilege.  espedaUy  since  the  l«k  o?  k' 
?hfnr^vnJ:'"';i*°"'  '*^'"/*'  *°  ""°y  witSsses  on  crossTxa^natL^* 
comrSZ;  ^,"««°"»d'  '"l-i-ct  to  the  judge's  discretionary  right  to 
SLt^Xutr  ^*  """^  "~^'^  '^  '^^  -certainmTntlf  the 

•crutiny  into  ths  state  rfl2flithl,H«,!'^        '  ^"*  '*°*^  "  *»""  »*  *  ?«*>'>»» 

SpiritoalUt  or  a  MrterUll.™  »'»*»*'»«.  •  ««^sr,  Mormon,  Jew,  or  CwtiU,  • 

fo^Lr^'ey"  iJ^eSlrl'"*' ''"  """^^^  ^"^'^  '^»  ^l-°« 
th«  r.!t  1  ■  ^  '°T^«d  the  witness  m  a  crime  or  forfeiture,  in  the  period  when 
the  Cathobc  religion  brought  its  adherents  within  the  intolerant  ^ST  of 

rijJ  M  tending  to  nrora  th£  brae  ud  tl»t^ 
jNta«.  mn*  proSno.  th«n)j  1899,  Q^hSm 
Mfg  Co.  V.  Emaqr  R,  T.  D.  Ca,  M  id  TM 
(mannfactum  welting  to  enjoin  tli^  S.  bV  tha 
def«,d«.t  of  gp«J,  id  by  iS.  SiSS  W 
imitjtioo.  of  Bta  goods.  ba(  »id  ^a»  d.fond? 
S?™^),'"  «•""'»•:  »h»*>fend«t  not  boTnd  to 

te  to  diU^S^"*  'n"!'  ^  °'  *^'  '•<=*  '»»«<^ 
.Tu  '°}^''J"?tSodd  c-e  belong!  perh»ii.  under 

.  i^f?      n    ^  <"»  ■  !*»*«<»'  to'  gn«riiM  tm 


f*«»«.^  o*  faTention  and  pnblic  ue.  t&  <W     ^S!!M???'  SP"  ^?^'.?'9 


DIrtingniih'  the  lim'itiUi^  of  mattriaUtt  in 

»iwuJ2'#'''  '  '""'.  ''T''  »  «»).  "^  the 
piirilege  for  eoronnaiotione  to  an  aftonwv  ur 
to  an  exnart  witiwu*  a..*!.-  ..  .a* /Vm^ 


I — — «^-  •«•  vwiuHiuniijHcioiis  loan  ofnn 
Diet^l 


If  .301,  mn). 
Dietinsuiih 
Joining   the 


(jx^t. 


niib  the  labstantiTe  law  at  to  en- 

iiHi    S^'"    dMonrt   of   a   trade 

iMT   nlSi'j***"^  '•  **""•  »  Hare  MI; 

lis ;   I90S,  Stewart  ».  Hoolt.  —  G«._  ,  45 

L"-  mV  T?*'  ^n^yj!-  'Norfolk.  98  Mai! 
?:J'  ,l."3;  ^"""  '^°-  »•  Tlociyneki,  lU  Mich. 

w^Mi^Tb.-^-„r.'4ircien«  ^H'ji'^-i^ofi^TXsr,^ 

Add  th«  Sngar  Tmet  caw  ta  CmJSL,:  U  S.'     "»*' «'^. •*  J»^  I M74  (oOdalMoeti). 


MM 


unio-mq  TBioiooiau.  omnowi  ,„„ 

M  worth  attention;  but  the  danger  L  the  State. of  oSS^Ing  1  ?J^  Sx^J 
^  opmion.  otthe  «ucial  „.oment  of  voting,  i,  de^^idadly  to  L^u  Zl ^bst 
The  mam  expedient  for  thi.  purpo«,  i,  to  provide  .uch  appaxf tn.  auIS 


Tr*i  J^tS';^."  '^^y  7^  "  How.  St. 
Tr.  17;  1748,  Cnigv.  Karl  of  rtnithtot.  17  M. 
IJM7;  1781,  ionl«Brtoii'i  TrtOjIlJsi" 

S  7"°n  "*l'*f  "^  thirt  li  not  10  •') ;  IMl. 
dojj.  »«  obj«*  to  to.  th.  oih  (^TbT*^ 


J^4*^"»™y=  D»  yo»  beUiV.  in  , 
Oodf-  The  Court!"  Yon  a«  not  oMimd  to 
•uwar  that  qneMion.  doctor";   Dr.  Hpltiks: 

point  of  Ttew,  an  impotiaant  qoMtion  in  a 
conntrr  that    KumotoM   dWl  iad   rslhriou 

«»1.  fo  k  W.  911  (witnoa  not  afaoiredto  i 
ao^eiamlnyj  aa  to  atheUm) ;  1883,  Dedrie  ». 

lM9^Coin.  ..  Bachaldar.  Thachar-.  dr.  c!l9/ 
(priWlaga  noogaiawi) ;  1884,  Com.  ».  Smith,  S 
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Gray  818  ("Tha  want  of  inch  raliciona  bdM 
mart  be  «tablW,«l  by  other  m-STrtJrS 
•XMBjaatJon  apon  the  itand.  He  !■  notto  be 
qMrtioM.1  M  to  bb  religion,  belief.  nor^SrS 
to  dimiKe  hie  opinion,  npon  thU  wbSct  la 
"•"f  to  qneedoo.  pat  to  him  while  Md« 
examini^B^),  I860,  torn.  v.  Bnrke,  16  id.  M 
(e»en  after   the   Matnte    maliinK  dtabeltereia 

cw^Ulity);  1878.  Free  r.  Bncldngham,  59 
H.  H.  919  (quoted  w^mi).  ' 

The  priTil^fe.  it  wonld  seem,  doee  not 
waetira  a  general  refnul  to  be  a  witnew: 
179S,  Staubury  ,.  Mark.,  9  DUI.  913  (witeeL 
»f nMag  to  be  r»om,  becanw,  being  a  Jew.  "  it 
wa.  hi.  Sabbath,"  «ned  for  oontemS)' 
»  AnU,  I  1890  (oath).  Compiire  aln  the 
Je.  on  the  queedon  whether  tbeolocioal 
o^nkm  maybe  pTOTri  by  other  t«timo^  to 
affiet  ku  eiWiMify  (ante,  t  935),  and  on  the 
propriety  of  inooiring  into  theological  belief  for 
the  pnrpoM  of  aMartaiaing  tltTmoet  iiWiM 
farm  o/tatk  {aale,  {  IMoJT^  "* 
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u  MOWM  pmniMiT*.  and,  noder  moclm  systoiu,  eompnlMrr  Moraor.i  But 
thl.  expediaiit  would  b.  delioieDt  if  dao  th«  pririkg.  wm  not  oono«W  of 
bring  tiknt  mt  afterwanU  m  to  (h*  tmior  of  th«  rot*.  Thna  it  is  that  the 
privilego  of  not  diaokMing,  in  a  court  of  jnstioa,  a  formal  aot  of  axpnaaion  of 
the  witneea'  poUtioal  opinion  done  at  a  prior  time  comes  to  be  tecoitnised  a. 
a  corollary  of  the  Morecy  of  the  ballot  ^^^ 

That  a  privilege  edsU  not  to  diMtloae  by  the  witness' own  testimony  the 
tenor  of  his  rote,  has  not  been  doubted,  either  under  the  earlier  American 
system  of  permissive  secrecy  at  the  polk  or  under  the  modern  Australian 
system  of  compulsory  secrecy : 

18M.  CkriMiancp,  J.,  in  PtcpU  v.  CiMt,  U  Mich.  983,  »7,  tlS.  "  The  objMt  of  tbi. 
[«».»lt«tioo.l]r«,uli,B.nttproTldlog  that  .U ««ta. b. (im  by  blld].  wh..'^ "d«,d 

wUre  .««rH.  U  prsctWly  .n|,rm.l.  1.  too  ptato  f  be  »l32r.toiru  wMT^ui 
Ih.  .oUr.  »n*P«Hi«*  of  tU  .I*rtow.  to  .asU.  (tem  to  »oU  MoriiDg  to  th«ir  own  mdi- 
yWjuJ  oonrioUoo.  of  right  and  duty,  without  the  f«ir  of  ,iri»g  offeoU  or  ..citing  Z 
hortUI  jr  of  oth«..  And  with  thi.  Tj«r  the  right  U  ..eur.d  to  .rwj  toIw  of  ooJULln. 
Irom  sll  othen,  or  from  lueh  of  tb«m  •■  be  may  ehooM,  th«  nature  of  his  vota.  or  for  what 
p.non  or  pMty  he  may  hare  Toied."  CampUU,  J. :  "Our  whole  ballot  .yM«m  i.  bM«l 
upon  th.  Mw  that,  unlM.  i..Tk>labl.  SMneoy  i.  p>«.erred  oonoeming  efeiy  Votar'.  ecuT 
^Z^  ^»*"'  **^"^  "^  '*'***^  "  '"""^  iaflueocs  which  dsstioy  fr,*fc»n; 

t 
Brt  certain  discriminations  are  necessary: 

(a)  If  the  vote  was  t%a/.  the  privUege  is  not  appUcable,  since  no  pro- 
tection  is  needed  for  any  but  those  entiUed  as  electors  to  cast  a  vote* 
Nevertheless,  an  actual  voter  would  be  protected  by  the  privUege  asainst 
self^riminaUou  (poit,  §  2260)  from  disclosing  the  fact  of  hia  illegal  voting* 
though  not  from  discloaing  the  tenor  of  the  vote,  if  the  fact  of  votina  were 
otherwiae  evidenced.* 

*■  Wigmon,  AnMaliu  BaOak  Bjmm,  *d 

M  ,  50. 

»  To  the  foltpwlng  cmm,  add  tboM  in  tb« 

•nraing  not* :  Bug. :  I87t.  8t.  S5  4  S«  Viet.  e. 

S3,  i  IS.  Ballot  Act  {-No  pama  who  haa 

voted  at  an  elaction  ihaU,  la  aay  lagal  piocMd- 

iaif  to  quMtlon  the  eleetioa  or  tttam,  b«  ra- 

qair«l  to  utato  (or  whom  Iw  haa  votad) " ;  Caa. ; 

thiM  ara  Ilka  tha  KngUth  atatnta :  B.  C.  Bar. 

St.  18»7,  c.  67  S  101 ;  Nawl.  Conaol.  8t.  ISM, 

c.  S,  I  107;  N.  8c.  Bar.  St.  1»00,  e.  5,  |  si 

pnt.  Bbt  St.  1897.  e.  »,  f  158 ;  e.  tSS.  I  lOO 

(ninnicipal  elactioaa);   St.   IMS,  o.   19,  |  SOO 

(•ama);    I/.  S.:  1887,  Dixon  v.  On,  49  Aric 

as,  S49;  Haw.  CItII  Uwi  1897,  |  10»«  ("No 

panon  who  haa  rotad  at  anr  alaction  ihall  in 
any  lagal  ptocaading  ba  raqoiiad  to  state  for 
whom  he  rotad  ") ;  1887.  Padigo  v.  Grimes.  1  IS 
Ind  148,  150,  IS  N.  E.  7007  1898.  Com.  v. 
Barrr,  98  Ky.  S94,  8S  8.  W.  400;  1891.  Attoiw 
neyjOeneral  ».  McQoadr,  94  Mich.  439,  444,  S3 
^J'-  •?*'  "•*-  Sehaaidar  v.  Biiy.  99  liar. 
978,  39  Pac  387;  1 883,  Pw>pla  r.  PMia,  97 
N.  Y.  45,  71,  81  par  Sddan,  J.,  ««U<,  and 
penio,  C.  J. ;  1851,  Kneaa'  Caaa,  Pa.  Cam.  PL, 
a  Pan.  Eq.  Cai.  553,  585. 


*  1998,  Kggan  r.  Fos,  177  HI.  185,  51 
»  (bat  tha  opinioa   caiahMly  {aOt 

MnalHatA     li  ■■■■  *U— , ,1 ~ 
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969  (bat'tliropinioa  anhMljr  Sot  to  °di» 
criminate  batwaan  tha  pririlaga  agaiiiat  wK- 
erimiaalioa,  and  that  of  alactoraTiiriracT) : 
IS99,  OiU  ..  ShnnkS.  188  id.  440, 96  iT  E.  IM 
1901,  SoraaMQ  *.  Sotaoioo,  189  id.  179, 59  N.  E. 
»"i  '"I.  P^I«o  ».  Grimaa,  113  Ind.  148, 151, 
13  N.  E.  700  (bat  tha  iUaipdity  ot  tha  rote  mnM 
ant  ba  ihown ;  bara  tha  dsciaion  (ullowsU  a 
**»{•.  '^;w»i»g  tha  qaastioo  of  tba  cooMitn- 
tiOMlity  of  tha  Matato) ;  1899,  Tnnki  v.  Vioccat. 
—  Ky.  —  ,  81  8.  W.  698 ;  1893.  Tullo.  t..  U™ 
45  La.  An.  m,  341,  19  So.  508;  1868,  Chrirti- 
ancy,  J.,  in  F«o^  «.  Cioott,  16  Mich.  983,  314: 
'••J.  Boyar  ».  Taagaa,  106  N.  C.  576,  695,  11 
8.  E.  665  (tha  trial  Tndga  to  datermioe  whether 
tha  rate  was  illegal) ;  1890,  State  v.  Kiaft,  18 
Or.  550,  556.  S3  Pac.  663;  1861.  Tbofflpaon  r 
Ewing.  1  BiawK.  67,  100;  1895,  VaUier  t>. 
Drakka,  7  a  D.  343,  64  N.  W.  181,  lumUt: 
1868,  State  c.  HilmanteL  93  Wis.  499, 495. 

•  186S,  Stete  V.  Olin,  93  Wis.  309,  318. 

•  1901,  BhKk  V.  Pate,  130  AU.  514,  30  So. 
434;  iSSS,  State  *.  Hilmantal.  83  Wis.  483, 
485. 
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(»)  Th    aketM  *  *"* 

by  oondua  prior  thISJT"*  "^  ^'*^'  "'^^  •«l«-»7  -t  th.  tri.1  or 

Wlot;  K.  that  £.  question  Tu^ontf^^tir'^'''''"  ''*''  *'»''  "'^ 
•«  without  th.  p«..nt  priviC  J^ZT^h^  **""'  *"  ^^  ^"'"i  »»>««, 
•Ibl.  under  the  Hmrwy  rul.  {ani  J  1712  "  "  **"^  ""  ■'^'»'»- 

exi';  rr r  "o?  in^rtKr s.r"  ?  *•  ---^'^ «-/--. 

can  b«  .xamined  for  any  oth«  n^^^  '  *>"  ^T '"'°  *""*•  whether  they 
the  p™«nt  principla7no  tvoi^rjo  "  Z^^^^  '"''""^  ««'«•  "-^ver' 
b-llot.  with  a  particular  v^  elfh^  "1^"!^^^^^^^  *•*  '^"'"'''^  *»- 
otherwise.  Hence,  the  deci«oi,  .k„..m  a  ^  *.  .  •"•  °*"  tostiniony  or 
of  th.  .tatutoiy  S^IgS^  ^^"'*  "'"'^  "P°"  **»•  ^^Pli^J  etfecl 

dve  or  may  be  overiurnedVa  ^o^  o^**!,  "n."  *"  ^  •*"*"""*  "»«=»«- 

in  acme  degree  a  privilege  «g,in,t  dkd^a  ».V^!  TT?"  '"''  "«°8ni«»d 
grace  or  infamy.  Thi.  priSZ  STS  ^  ^"''"^'"'S  °°«'»  "*«>  ^^ 
hiatoiyand  iU  pre«nt  scJllr.on^/^^u'**"  """ined.  both  in  iu 

chaJter  of  wita^^^^ji^S  ifflTsTW^'r  °'  ^P^^^ing  the 
\  »«.  S8  »»4.  »86,  987);  for  it  ia  necessary  to  dis- 


•JW4,  North  Darham  Caie.  S  Oil  a  B  i 
1*01,  Blaek  r.  fMa.  IM  Al>.  Rii  in  o^V. 

Kr.  ao6.  310.  38  8.  W,  443  ?"If  he  «».  ■«.^! 
to  •  morml  compniJon  from  hb  MirtrjwSjS? 

J-rtly  quoted  #,v»«).    No  other  -nct^  to 


J5a:.wi!Kr=s:."is!!^.-£'-.Th, 
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reqainng  the  pre«>rT«tion  of  baUot.  nooM««? 
0017  whea  »  cooteet  occon  m  to  the  L.«uUt 


nie  of  erideDc*). 
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Mainato  betWMB  Um  Jadgt't  diMiMioMiy  ooatral  om  Um  ivbiMt  of 
th«  qoMUoM  to  be  put  MMl  tlM  wUaMa'  privikp  m«  to  umwot  •  qd^tion 
aUowaUj  pat  Of  thk  pririkg*  (in  raeh  JuiMUotioM  m  itUl  noomiw  it* 
TilkUtj)  it  ii  wioagh  hm  to notU  that  it  doM not  ar pW to  tueUmaUrial 

IP  M«  MHM.  Mtd  tbU  it  dOM  not  OZtmdtOIMttMt  BMnljfMlUM  to  *<»»«« 

it.  mttm  not  in  thooMlvw  diagnoofnl;  ud  in  Umm  nmeto  it  diffan 
from  tho  privileg*  agaisit  diwkMing  Mlf-oriBinating  ftctti' 

It  m«7  be  addnd  that  tho  tmn  -•oandd,"  m  indionUng  miUtm  which  • 
partj  in  •quitj,  whon  uuh^mstti  to  «  biU  of  iiaoonrj.  nmd  not  uiawtr  U 
not  btradod  to  conwpond  to  th«  rabjMt  of  tbo  pnwnt  privilaM  of  •  wit- 
iMM  in  oommon-kw  trial. ;  it  daaignataa.  bj  •  paonliw  diatortioo  of  oaaniuK 
tba  privuage  agaiut  Mlf-orimination.* 

S  2217.  (8)  Farty^yonat  to   tha   OMl   Ml    m    Bar ,    matutM    ui« 
FaUay  al  «ka  Vatty-a  PHvttaca.    It  ia  a  littla  aingular  that  tha  old«»t 
and  oDca  the  moat  firmly  eaubliahed  of  aU  tha  privilegaa  ahonld  be  aku 
the  moat  obacnre  in  iu  hiatorjr  and  preeiae  mode  of  origin.    That  tlie 
party-opponent  in  a  jury^rial  at  common  law  waa  not  compellable  to  be  a 
witneM  teeait  unqueetioned.  ainoa  the  beginning  of  raoorded  triala.  thotuh  it 
ia  not  expUoitly  aUted  until  the  late  1700b.>    On  the  other  band,  that  a 
party-opponent  in  chanoery  waa  oompellable  to  anawar  interrogatoriea  under 
oath,  like  any  witnaaa,  ia  equally  clear,  fh>m  the  beginning  of  aystematic 
chancery-practice.*    The  abaenoe  of  a  privilege  in  chancery  ia  eaaily  ezpUin- 
able;  becauae  the  OhanoaUor  merely  adopted  the  ayatem  of  the  ecoleaiaatical 
Couru,  in  thia  aa  in  ao  many  other  reapeeU;  and  the  enoleaiaaUcal  practice 
regarded  aa  oompelUlle  the  party,  no  leea  than  other  perwma.*    But  why 
WM  this  not  done  in  conimon-law  triala  also?    Before  the  aUtute  of  Eliza- 
beth, which  virtually  cnated  compulsory  procesa  for  witneaaea  in  Jury-trials  < 
it  ia  eaay  to  see  that  a  party-opponent  waa  not  oompeUable  to  appear  •  but 
after  that  time,  from  the  middle  of  the  1600a,  why  wen  not  parties  sum- 
moned by  subpmna  like  other  deaired  witneaaes,  aa  they  wei«  in  chancery  ? 
It  might  be  thought  titat,  under  the  then  ')rBvailing  notiona,  the  party's  resoi 
to  his  own  oath,  being  regarded  as  an  advantage  oiTering  too  eaay  a  mode  of 
exoneraUon,*  the  first  party  would  not  care  to  call  hia  opponent,  and  thus  the 
question  would  not  arise.    Yet.  if  thia  were  the  reason,  why  wae  then  such 
a  common  reeort  to  the  opponent'a  oompnlaory  teatimony  in  chanoery  ?  Then 

tar.itmiMifeoapdlatiUlonwkcMMww.  Bat 
to  tba  MMMlal  MMi  iafsmy  arWu  from  crime, 
ha  is  MTw  to  b*  aceMMty  br  imbut  comMllcd 
to  aaka  diMOTtn  »).  "^ 

*  Omw  dtad  poti,  f  ni8 

•  ToUJU.  ■»«,  88, 145, 14a;  iratp.  Hii..  in  tha 

»  LngiM,  Bamautjr  ot  Eqaitjr  VUMag, 
I  •*■ 

*  Anl»,  f  8190. 

•  e.g.  iu  IMG.  •  Jadg*  offm  tb«  dafcndut 
Ubertr  to  fpMk  on  imth  w  «  notabio  and  axcep- 
tionnrfsrori  UdaU'i  Trial,  i  How.  St  Tr.  188L 
CoMpsN  tba  aspkMtigH  omM,  1 678. 


.  *  Tha  (k^tollad  poiala  ia  wbich  Ita  opamtioa 
iato  ba diwriailoatad  from  tba  nU^riminatioa 
prlTilMa  an  Datfaad  andar  tba  lauar  band 

For  tha  witaaH'  liabaitjr  to  txpom  hU  isrfv, 
for  avidaatial  porpoiaa,  aaa  ante,  |  8194. 

•  1831.  Uoamar,  C.  J.,  in  SUaaar  *.  Jadaoa. 
S  Cuna.  598,  B8S  ("Tha  tatm  'aeandid,'  that 
prutacte  a  panoa  from  m»k\a%  amwar,  baa  a 
raaaoinr  limitad  and  teebaieal.  Fiaad,  ia  tba 
a«Ubli«h«U  aenat^  of  tba  woni;  ia  not  tha  Kiaadal. 
bat  thto  apithat  ii  appUeaUa  tor  erima  oalr, 
NotwitliKUnding  tha  aMwar  of  tha  defaodant, 
by  tha  diicoraty  of  a  priraU  fiaad,  mav  tand  to 
CMt  great  rtptoaeh  on  Ua  ooadaet  and  cbarae- 
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t^  it  in  th.  other    W.^Z«!^  Sll  S^*"  ~'  "^  "'  »^''  ••«> 
M  wholly  ii..pp,5ri.t.  StT.?^  •  witaeM  in  Jorjr.tri.1,  wm  »«vLi 

Which  WM  piSyrS'oSiis  n'^o^Tjrrrrsr  "^'"^ ""  '^^' 

«**«1  with  •  privilMM  not  to  h.  «.ii-7     7'»*'' I  ^"B).  wm  eonwhow  mm. 

t-auyth.twTniytt^Sorits'eV/'r"-  N-«»->-.r: 

hon.  th,  drcunuuno.  that  thi'^Ji;;  ^'^f'tr'  "•''•  "»' »»  "^n 
bjr  th.  coloni«u.  two  craturiM  \»to!m^  ,  .**''•"  *»  MMMohoMtti 
j^^^^^^  ,  ««»ttnM  taifon  th«  geneml  reform  of  the  kw  inTluIt 

As  to  the  policy  of  euch  a  DriviliKM  it  t. 
h~n  .0  long  .  co„Un«nce  S.^1Sliti?n.'°S*  '"'11  *'''-  ""*"'''  ^"^ 

^urdity;  «d  Uu.  th.  greet  ^'^'^uJ^^Z.^^^Cr:^ ^Z 

«i^-rwS;:5t:'^^-^^^  "T>.pH-dpe.^r.t.to,„. 

•irwlty  •!•  court  In  .quiw.     .     u  ^^J^  ^2}'.*"*^  ""»"»••  «»•  «pW Jnd 

oe  the  oUmti  or  thM  th.  JiMlgWofonr.^  t^         "  W«tmli«Ur  HiUI  .nd  d.nM 

♦hrfr  «Uerm  upon  it    I.  Awt,  witthrSai^JTlf"'"***""  «^  •»<«  to  found 

J^;«^^t^to':;rnj:i':^^^^^^^  • 

trine  of  the  comoon-law  Court.  «,uid  Jot  l«.i  f  ?'  '*°«'"«»  ^oc 
«.d  common  «n«,  wm  once  b^h  'to  bLif  ?  'tTh.'?/''  '""*  »'  «-<"• 
•low  in  being  put  into  motion.  (5,e  oauM  of  cJZl  T  *"  «''««'«'ly 
of  the  end  of  the  1700.  in  the  maSer^flL^  ^r^'  "^  '^  «"'"'"'  ^^^ik 
in  part,  no  doubt,  by  the  gener.Ta„7flSS  T'T.' -  "  "«'»^  P^w^ved 
in  the  page,  of  the  Jame  CS  ^mmenL^,  i^"*"  °'  ""»  '^"'»'»'  '«w 
of  thi.  particular  feature  ^i^  ZZnat^Z^J!'  ««iou.ly  diaapp„,ved 
made  .howed  it«lf  «,Iely  in  the  realm  of  li    F^^'  7*"**^*'  ?"«««»  "m 

sow  •^'S^""--  "1-  u«  SSs;  'S'.Ki: 
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of  Fox's  Libel  Act  (which,  however,..required  a  contest  of  twenty  years'  dura- 
faon),  no  substantial  improvement  was  made  by  statute  for  a  century  after 
Lord  Hardwicke's  time.  After  Lord  Mansfield's  powerful  genius  left  the 
Bench,  in  1788,  the  reactionaries  under  Lord  Kenyon  and  Lord  Eldon  main- 
tained almost  unbroken  control  for  more  than  a  generation.  But  by  the 
Reform  Bill  of  1832,  when  the  legislative  constitution  was  renovated,  room 
was  made  for  the  long  pent-up  energy  of  reform.*  In  the  next  quarter  of  a 
century,  so  many  statutes  of  improvement  were  enacted  that  the  face  of  the 
law  was  transformed  almost  beyond  recognition.  Meanwlule  the  thunders 
of  Bentham  had  made  it  certain  that  the  rules  of  evidence  and  procedure 
would  be  among  the  first  to  feel  the  effect  of  the  new  forces.  Some  of  his 
argumente  on  the  present  subject,  which  deserved  to  the  full  his  ironies,  are 
contained  in  the  following  passage: 

1827,  Mr.  Jeremy  Bentham,  Rationale  of  Judicial  Eridenoe,  b.  IX,  pt.  IV,  e.  Ill  (Bow- 
nng  ■  ed.,  vol.  VII,  pp.  445  ff. ) :  "  The  question  is,  not  whether  a  man  shall  be  bound  to 
comiuTOce  a  «uit  against  himself;  nor  yet  whether,  without  being  called  (the  suit  being 
commenced  by  any  other  person),  he  shall  be  bound  to  come  and  give  eTidenue  against 
himself  ;  but  whetiier,  being  called,  and  questions  being  put  to  him,  he  shall  be  bound  to 
make  answer  to  such  questions.  ...  Let  us  now  take  a  more  detailed  observation  of  the 
mischiefs  flowing  from  it.    1.  In  tiie  first  pUoe,  in  so  far  as  it  U  to  be  had,  it  has  already 
been  stated  as  being  (not  only  upon  the  face  of  Jt,  but  by  the  confession  of  those  wha 
notwithstanding,  have  been  in  the  habit  of  excluding  it)  Uie  very  best  possible  sort  of 
evidence  :  the  evidence  the  most  completely  satisfactory.  ...  2.  Under  the  distress  pro- 
duced by  Uie  exclusion  pat  upon  the  best  evidence,  raconne  has  been  bad  (Uirough  a 
sense  of  necessity,  and  that  the  wound  given  to  JosUce  might  not  be  past  endurance)  to 
bad  evidence  of  various  descriptions.  ...  8.   The  person  wbose  bosom  is  tiie  source  of 
self-disserving  evidence  (tiie  plaintiff,  or  more  commonly  the  defendant,  in  the  oause)  U 
one  person ;  that  person  is  forthcoming  of  course.    Whatever  evidence  is  extractible  from 
that  source,  U  extractible  on  the  spot,  and  without  addition  to  the  expense.  ...  To  Uie 
list  of  th<»  uses  rendered  to  justice  by  this  best  of  all  evidence,  corresponds  the  list  of  tiie 
mischiefs  produced  by  tiie  exclusion  of  it :  promoting,  in  two  distinguishable  ways,  mis- 
decision  and  failure  of  justice  ;  making  a  factitious  addition  to  the  natural  and  necessary 
quantities  of  delay,  vexation,  and  expense.    To  tiiese  mischiefs  may  be  added  another, 
tlie  opposite  of  which  could  not  so  convenientiy  have  been  presented  under  the  head  of 
uses :  I  speak  of  tiie  poison  continually  infused  by  the  exclusionary  rule  into  Uie  moral 
branch  of  the  public  mind.  .  .  .  'Hold  notiiing  for  base  and  mean, -or,  holding  your 
heads  high,  and  speaking  in  a  tone  of  firmness  and  defiance,  maintain  tiiat  to  practise  what- 
ever  is  most  base  and  mean,  is  among  the  Engluhman'a  most  honourable  privileges.    Deny 
your  own  handwriting  in  so  many  words,  -  or,  denying  it  in  deportment  as  significative  m 
words,  refuse  or  bear  to  recognize  it :  deny  your  written  words;  and  when  a  question  is 
put  to  you  by  words  spoken,  keep  your  lips  dose,  lest  the  b-uth  should  make  its  escape, 
and  justice  be  done.'    Such  is  tiie  exhortation  which  the  exclusionary  rule  never  ceases  to 
dehver  to  Uie  people.    Such  is  the  lecture  deUvered  by  Uie  judge,  by  every  judge,  as  often 


vene,  no  man  has  the  praise  of  baring  effected     him,  as  vainly  „ 

*°iH"°*'fc.f^_l".5'f.  ,fc'!*'?'^"f  ■■„^"'     ?"«r^  »  '."«"'  ""•"d  for  "a  fall  pnrse;  the 


Eldon  has  thwarted"  (England  aoder  Seven 
Administrations,  1,219;  quoted  in  Martinean'a 
History  of  England.  Ill,  42!). 

•  "  For  twenty-five  long  yearn  did  Lord 
Eldon  ait  in  that  court,  surrounded  with  misery 
and  sorrow,  which  he  never  held  up  a  finger  to 
alleviate.    The  widow  and  the  orphan  cried  to 
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as  the  town^crier  cries  when 

— _.  reward  for  a  full  purse;  the 

bankmpt  of  the  court  became  the  lunatic  of  tho 
court;  estates  mouldered  away,  and  maiwions 
fell  down;  but  the  fees  came  in,  and  all  was 
well.  But  in  an  instant  the  inn  mace  of 
Brongham  shivered  to  stoma  this  houae  of  frand 
and  of  deUy  "  (Sydney  Smith's  Speech  on  the 
Reform  Bill.  1831.  Works,  ed.  1869,  p.  539). 


f 


fDiai  the  conditions  thu.  wantonly  in  «I^  ..r^!  .  ""  '""^""y  °'  the  advetWv  to 
misfortune  to  obtain  .  trium7over  &"P°"  ^T  \'^  '«".- avail,  himsIu^tbS 
oouraging  the  iniquity  of  one  knive  of  Z  A  '  •  ^?-  "'*'  P'^P"*'  «>'  "'warding  and  en" 
del  neated  i.  fa.te„ed\po„  th.  :;::ul^Vrrrr:  ^'A'  "^'^  '-"-en  aWe 
1844,  Lord  LangHale,  M.  R    {„  P/.v.!, "  d  f""?"  ■  hundred  suitors. '•» 

general  rule  which^a.  alway.  ^.l^va^^Vthtrn '  '  ^"  '''  ^  =  "  ^'-"^•J-fr  to  the 
to  diacorer  .11  the  f^-t.  within  hi.  know  I^!«  C<Aanoeryj  court,  eveiy  defendant  if  bound 
«on  which  are  material  totie  oaL  orttt.r.^i"  P^^"""  «"  <'«'"™«nt,  in  his^x^^ 
make  the  di«,lo,ure,  however  co^^  t^  LS«  i  ^^"""'^  ^""^<^^^^'>  ^  may'Z^ 
upon  which  he  may  have  insi.^  h?  j  Personal  interest,,  however  fatal  to  thLu) 

«r'r.*o«*forth'ir;:irwt^i^'^-r«i-^^ 

N'i^tL^'V' *««"•'«»»  »««="'itywhirSeni„V„V»K"'*''"^'"^    »'  ""«  defendant  h 
•fforded,  for  the  discovery  of  M  Levant  trutr.nHK"  """  "  ""PP«^  t"  »d"»t  of  h 
Court,  notwithstanding  it.  imperf«t  m~J-    »  '        -^^  ""»"•  °^  ■•>"»'  discover,    thi. 
proved  to  be  of  tranJndent  St  t^^tlm   ^"T'"*/"''"^''  ''"•  «'  ^1  time 
-rved,  what  risk,  must  attend  »U  Ittlm„u  T     !,  '"°"  °'  ^'^^'^-    ^«  "eed  not  be  ot' 
;;.nt  truth  U  concealed,  and  how  imS  t  ^^T'^l"'  J"""""'  «  '^  wh  re  ret 
The  argument,  which  have  bZ  ^Tll  .T*  ^  *°  "^'"^"^  'hose  risks.  . 
r "f '  fo'  the  plaintiff)  to  hTv^  ^n  LThJ       *""?  "'*"  ^^  ""  '''««^ed  by  th^ 
the  plausible  name,  of  protectiorornrii        ~"««''"ent  of  the  truth  was    /nder 
able  to  secure,  forgetting,  a.   t  would  .Iirth  ".  "^"^  "''=''  *'  ""  P«rticula"w  del 
ha.  alway.  acted,  i.  to  p^^mota  S^^eTtt  d£l  Principle  upon  which  this^Cour^ 

§  2218.    Same:    (a\  *aaM_. 
Statutory  Chw„..  ^I„S!      ""^  ?   *^"  *»"•»••    W««TTy  la  Chwieerr. 

haa  never  been  doubiS  ^'""'"**  °'  ""^  °'''«'  P^^yj  this  much 

But  in  «W.^,,ep,aintiff(who.^ht  I.  identical  With  a  defendant  in 

"wroe  thb  princiDir«f!r?Kf^  11*    .  '•  *''lch     Camp.  177-  laai  Wn~ii     ?"   "•  Granger,  3 
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some  pending  luit  at  Uw)  wu  not  obstructed  by  this  privilege ;  by  a  bill  oi 
discovery  he  could  insist  on  testimonial  answers  from  his  opponent : 

1888,  Lord  LangMe,  M.  R.,  In  Stortg  v.  Lard  UnniKf,  1  Keen  841,  830 :  "Prom  the 
mode  of  proceeding  at  ootnmon  Uw. »  man  with  the  fuU  knowledge  of  fsoU  which  woulc 
■how  the  truth  and  jtutice  of  the  oaM  m»y,  by  oonoeaUng  thote  fseU  within  hit  owt 
brcMt  and  merely  for  want  of  dUcloeure  or  eridenoe,  lucoeed  in  recoTering  a  demanc 
which  he  knowt  to  be  eatUfied  or  in  redsting  a  demand  which  he  knows  to  be  Jurt 
ThU  conduct  U  by  CoorU  of  equity  considered  to  he  againet  ooneoience  j  and  they  accord 
ingly  enable  the  party  in  danger  of  being  opprewed  by  it  to  obtain  from  hia  adversary  i 
discovery  of  the  facto  within  his  knowledge  or  belief  by  Wing  a  proper  bill  for  the  r  r 
pose ;  and  by  the  general  rule  the  defendant  to  a  proper  bill  for  discovery  U  bound  fa 
m^e  a  complete  dJsoloMire  of  everything  he  knows  or  beUevea  in  relation  to  the  matte 
in  question."* 

The  subject  of  this  right  of  discovery  was,  nevertheless,  limite'1  »^  the  fact 
which  bore  upon  the  plaintiff's  own  case ;  he  could  not  comi  answe 

upon  facts  affecting  solely  the  opponent's  own  case.  This  limitation  ha 
been  already  examined  in  considering  the  right  to  discovery  before  tria 
(onfe,  §  1856) ;  it  is  enough  here  to  repeat  that  there  is  no  reason  for  it,  a 
applied  to  compelling  testimony  at  the  trial  itself,  nor  is  it  apparently  pei 
petuated  under  the  statutory  practice  pf  to-day. 

Finally,  the  common-law  rule  was  abolished,  by  ttatviea  dating  from  th 
second  half  of  the  1800s,  and  in  its  stead  was  granted  free  scope  for  con 
pulsory  examination  of  the  opponent  as  a  witness.*  A  few  of  these  statute 
indeed,  particularly  in  the  Southern  States  and  in  special  classes  of  litigatioi 

c.  »5, 1  SSa  i  Ky.  C.  C.  P.  1895, 1  606.  par.  H 
La.  6.  Pr.  1894;  1 849 ;  Mt.  Key.  8t.  1883,  c.  8 
i  93 ;  Md.  Fab.  den.  L.  1888,  Art.  35, 1 1 ;  Mm 
Pnb.  St.  1882,  c  167,  H  49-66,  77,  Rev.  L.  190 
88;   Mich.  Comp.  L.  189 


•  There  was,  however,  this  limitation  (doe 
to  nothiog  bat  a  kind  of  pervene  ingenaity), 
that  the  defendant  in  equity  coold  not  in  tarn 
examine  the  plaindS  as  a  witnen.  bat  most  go 
to  the  formality  of  filing  a  crose-bill  of  his  own : 
1785,  Hewatsou  ».  Tookey,  Dick.  799Mier  L.  C. 
Tharlow ;  repadiating  Tronghton  v.  Getley,  ib. 
88S  (1766).  „,  „    .  „ 

s  Eng.:  1851,  St.  14  *  15  Vict,  c  99,  J  S 
(parties  made  compellable  to  tvitify):  Can..- 
BTc.  Rev.  St.  1897,  c.  58,  |  194;  Mm.  Bev.  St. 
1909,  c.  40,  Kale  387 ;  N.  Br.  Coniol.  St.  1877, 
c.  46,  i  S ;  Neittf.  Coosol.  St.  1899,  c.  50,  Boles 
of  Court  88;  N.  W.  Terr.  Consol.  Ord.  1898, 
c.  »1,  Rules  801-885;  N.  Se.  Rev.  St.  1900,  c. 
163,  (  35 ;  Knlet  of  Coart  1900,  Ord.  SO,  Rule  1 ; 
Ont.  Rev.  St.  1897,  e.  73,  ||  4,  16;  Boles  of 
Court  1897,  n  439-468,  481 ;  1898,  Fleury  i>. 
Campbell,  18  Ont.  Pr.  110  (criminal  conversSf 
tion;  defendant  not  compellable  to  be  exam^ 
ined  for  discovery,  under  R.  8.  1897, c.  73,  *  7)  ; 
P.  E.  I.  St  1873,  c.  29, 1 845  ;  U.  S. :  Ala.  Code 
I897,SS  1794, 1850;  ArtM.  Rer.  St  1901,  {{9588, 
9534 ;  Ark.  StaU.  1894,  (  8914 ;  Com.  Gen.  St 
1887,  {{  1060, 1099  (bat  no  party  may  compel 
an  opponent  both  to  give  diacovery  before  trial 
and  to  testify  on  trial) ;  D.  C.  Comp.  St.  1894, 
c  71,  {  1 ;  Code  1901,  {  1063  ;ZW.  Rev.  St.  1898, 
p.  797,  St  Feb.  18,  1859;  Fla.  Rev.  St  1898, 
U  1116,  1117;  Go.  Code  1896,  {{  6969,  8954; 
Haw.  Civ.  L.  1897,  {{  1.M6, 1897, 1414 ;  lU.  Rev. 
St  1874,  c.  51,  {  6 ;  Ind.  Rev.  St  1897,  {  522; 
la.  Const  1857,  Art.  1,  {  4 ;  Kan.  Qen.  St  1897, 
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„   173,  ((  57-63.        .  .  ^ 

I  10211  ;  Circuit  Court  Rales  of  1884,  Poa( 
ed..  role  48;  Mim.  Comp.  St  1894,  {  5651 
1900,  Strom  v.  R.  Co.,  81  Minn.  346,  84  M.  « 
46  (statute  applied) ;  Miu.  Annot  Code  184 
{(  1738, 1768  ;lfb.  Rev.  St  1899, «{  4654, 899 
Ntv.  Gen.  St  1885,  i_S.399 ;  N.  H.Vub.  St.  19C 
e.  924,  (  13 ;  1900,  Whitcber  r.  Davis,  70  N.  I 
837,  46  AtL  458  (statute  applied) ;  N.  J.  *" 
St  1896,  Evidence  (  11,  Practice  §§  159- 
8t  1900,  c.  150,  {  7  (r»enactin)t  the  terms 
Qen.  St.Evid.  {  U) ;  N.  M.  Comp.  L.  181 
{|  8017,  8088;  iV.  r.  C.  C.  P.  1877,  {  88 
N.  C.  Code  1883,  ((  580,  1351 ;  N.  D.  Rev. 
1895,  ((  5646,  5653  ;  Oh.  Rev.  St.  1898,  {  524 
OH.  Stats.  1893,  C.  C.  R  {  333,  Rev.  Statt.  1» 
C.  C.  P.  {  310;  1898,  R»  Abb.**  7  Okl.  78, 
Pac  319  (applying  C.  C.  P.  I  333) ;  Pa.  P.  & 
Dig.,  Evidence  {  89 ;  1899,  CosteUo  v.  Costel 
191  Pa.  379,  43  Atl.  240  (abolition  of  the  pri 
leoe  applies  to  divorce  proceedings) ;  5.  V. 
CTP.  IMS,  {{  891,  400,  Code  1908,  {{  391,  U 
S.  D.  Stats.  1899,  {{  6484,  6491 ;  Tex.  Rev.  C 
Stats.  1S95,  U  9971,  2293 ;  Vt.  Ststs.  1894,  C.  < 
(  1946;  Va.  Code  1887,  {{  3345,  3350,  33 
8359;  WaA.  C.  4  Stati.  1897,  If  6008,  674 
Wii.  Stats.  1898,  f  4096;  Wgo.  Bev.  St  18 
19591. 
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him  both  competent  and  S  abr^SfK  ""^k  enactment  to  declare 
the  party  wa.  merely  madeToCtont  fanl  8  4««f'  ''I'"'''"  "  '^^  "^»"^-' 
declared  compellable  also;  butTSi  of'i  ^ ''''^""'^'"S  "P"«»>y 
twoprindpleeinthehist;.;  oVtheTuC/'r^^^^  T*"'''*'""  "'  *''« 
interpreted  the  statute  to  imply  alw  the!l  ?1 '  ^  Jk  ^  "^^  ^"'^^  "«"«"y 

corre,SgTt1.:to%V^^^^^^  -^^^  of  two  sorts, 

these  was  the  «K!ognition  of  thTLt  t !        ?  *^  accomplished.     One  of 
<A*  trial;  this  was  in  m^t    unl^w  "^1  ^^'^  "PP""*"*  *«  fe»<»/y  «< 

other  was  the  s^rin^oTrhe  St  rr  ^""^t*^  ^  ^^P'^"'  terms.    The 

this  was  usually  a^m;!isf^TyluXS7thei;"  "!'""  *'-^'"-* '"''' '• 
tories.  and  thus  transferred  to  com^nn  i     ^  ^'°«^  °'  "^'^^n  interroga- 

biU of  discovery.     But  S  htter T^         '""'n  ^'^^  '^'"^'=«'y  "'^tl^'"!  "^a 

same  time.  theTormerpZ^!^;'^!^^^^":^'"^^  «^-'  '^^  ^^e 

be  put  in  at  the  trial  ashT-H™?  .^^  *"  ^^""^  interrogatories  could 

-tan'd;  ^^nceJnTt:; ^^'^rt{.:tl'Z''' '^"^^  "^  ^  '^^ 
one.  and- is  «garded  as  sufficiently  a'tZing tth  e^  ""r"'  ""  '•''  ""^^ 
tions,  both  modes  are  provided  for.  as  they  should  L\  """''  ^""*''°- 
The  various  enactments  as  to  discoCSL^^h  '  /  ''^^^  ''"'"*««• 
ered  (ante.  §  1866).  In  their  p^S-InTaTr^T  ^u  ^"7  'T"  "^^^^^^  °o°«id- 
opponenfs  privilege-they  iiJeTo  0..?.^  7  "'  °^  *''"  "^°"''°°  "^  the 
discover  l^fore  tSl  th^LTdlffi^Cm  Lmir'^  ^  "  *^^  ^^-^'^  °^ 

m  his  possession.     Unless  in  Lord  Mansfield's  S  *T  documents 

been  no  suggestion  of  its  denial.,    ^^'i]  eo"S' si^r.  few^lSsroS 


1  u»n7'  ?•  *°  A|«l»»'n«.  for  the  Code  of  1887 
1:6  0873)'"'""*'  *"  """"  ^-A"'™.  W  Ali 
.n,?"thtK""  C*"'"™'*  Code  and  it.  foUow- 
S^A!^  ''"°'^  """•  «  ♦«»•  "•"'"l''  be 
lo«d'*.,fZ  "(fnable  pointi,  independent   of 

KT2r'v*°'  •*;"'P'«.  whether  diecoTerVow 
fo™  l?l)?,S;  .■  ^*''  '^SO'  Kedfeni  v.  Bed' 
be  obtuned  trim  a  »rpora/,V„ .-  1900,  WiabMh 
ImI  ToUhh"-  ^r  *"£"?'"  ^-  Co-  a  Ch.  1,  8° 

61  N.  fc.  sea.    For  a  carefol  examination  of  the 
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practice  in  Maanchnaetts,  aee  Mr  F  W  r.w- 
fc„n^'!L"'*/''"''i'*r  °*  »  P»«y  not  to  diacloae 

three  of  the  four  ajtreed  that  tK„t«  co^M 
not  be  compelled  to  produce  it  rMau.fleld  U 
C.  J.,  declared  thnt  the  Court  "will  W.  „.T: 

themaelvea  or  leave  the  refuaal  ti  do  it^^f, 
proper  notice,  a,  a  atrong  preaampttn, lo^h, 

compeUed  to  produce  hie  b<i,l«f,  igsS.  BovcJ 
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oases  in  which,  before  trial,  one  might,  on  motion  or  by  demand  of  oyer 
obtain  the  inspection  and  a  copy  of  docamenU  held  by  the  opponent;  and 
these  constituted  genuine  exceptions  to  the  rule,  in  so  far  as  they  virtually 
compelled  the  opponent  to  furnish  to  the  first  party  the  means  of  making 
proof  of  documents  by  copy  at  the  trial;  nevertheless,  in  form,  there  were 
appatently  no  exceptions  to  the  rule  that  the  opponent  was  privileged  to 
refrain  from  any  production  or  disclosure  of  documento  at  the  trial* 

But,  in  ehaneery,  as  with  oral  testimony,  so  with  documents,  this  privilege 
WM  not  recognized.  By  bill  of  discovery,  the  production  of  documents  was 
there  compellable,  —  subject,  indeed,  to  the  same  limitation  (ante,  §  2218) 
that  only  such  documents  as  helped  to  prove  the  demandant's  own  case  could 
be  called  for.  In  form,  moreover,  this  was,  for  common-law  purposes,  a  real 
nullification  of  the  general  rule,  for  it  not  only  secured  an  inspection  and 
copy,  or  an  admission,  before  trial,  of  the  document's  contents,  but  it  also 
secured,  if  desired,  the  production  of  the  documents  at  the  trial  itself,  in  the 
hand<  of  a  court  ofiScer.* 

By  the  middle  of  the  1800s,»  atatutes  began  to  be  passed,  in  nearly  every 
jurisdiction,  eifectually  annulUng  the  common-law  privilege  and  providing  .* 
means  for  compelling  disclosure.  These  statutes,  like  those  compelling  the 
opponent's  oral  testimony  (anU.  §  2218),  of  Which  indeed  they  were  the  his- 
toncal  associates,  either  directly  required  production  at  the  trial,  or  author- 
ized inspection  before  trial,  in  the  manner  of  a  bUl  of  discovery,  or  made 
both  these  provisions.  The  eSfect  was  to  destroy  the  common-law  privilege 
entirely,  except  as  far  as  the  limitations  of  the  chancery  rule  for  discovery 
were  in  some  statutes  maintained.'    Under  the  principle  of  these  statutes 


»  In  Ooldachmidt  v.  Mtrrnt,  1  Cunp.  SS9. 
Mi  (1808),  ciMd  ante,  (  I89S,  the  prodactimi  waa 
at  the  trial  itiielf ;  bnt  thii  waa  nDHMiaL  The 
hiatorjr  and  conditions  of  compelling  iniaeetioH 
before  trial  hare  been  already  fully  examined 
{anu,%  1858),  and  need  not  be  here  repeated. 

•  LanfFdell,  Summary  of  Equity  Pleading, 
I  186.  I'he  condltiont  of  prodnction,  nnder  a 
biU  of  diKovery,  hare  already  been  examined 
(antt,  {  1857),  and  need  not  be  here  repeated. 
It  may  be  noted  that  the  privUegt  to  witUkJd 
title-deedt,  accorded  to  third  penons  (aafe,  |  SSI  1 1, 
gare  way  before  the  right  of  diaeorery  in  chan- 
cery from  a  p«tyK>pponent:  18S5,  Adami  v. 
Uoyd  3  H.  *  N.  851,  361  ("  A  man'i  title-deed 
M  atill  protected,  naleaa  it  tends  to  prove  the 
case  of  the  opposite  party;  if  it  does  not,  it  ia 
irrelevant   ). 

»  Earlier  than  this.  In  some  States,  «.  g.  in 
Vermont :  Durkea  r.  Leland  (1 832),  cited  npra, 
note  8.  '•  I"  t 

•  These  statutes,  and  the  qnestions  that  arise 
tbereonder,  have  been  already  fnlly  examined 
(ante,  8  1859 ),  and  need  not  be  again  set  ODt  here. 
The  foUowing  ciurions  of  them  win  suffice: 
E«g.!  1851,  St.  U  i    15  Vict.  c.  99,  {  6 ;  Can.: 

£■  FiJ**'-.»"'b'?^''  "■  "•  «  «M;  ^"  Rev. 
8t.  1902,  c.  40,  Rules  S92~396,  408-425;  N.  Br 
O.nsf.1.  8t  1877,  c.  37,  {|  178,  179,  c.  49,  I  40; 
.v../.  Canal  St  1892,  c.  80,  Boles  of  Conrt 


MU 


28;  If.  W.  Ttrr.  C<waol.  Ord.  1898,  e.  21,  Rules 
191-200,  207,  206 ;  !f.  Se.  Rules  of  Coort  1900 
Ord.  80,  Rules  19-22;  Ont.  Rules  of  Court  1897 

i  244;  St.  1853, c.  12,  ft  1,  9;  K  S.;  Ala.  Tode 
1897,  J  1859  ;  Atadea  C.  C.  P.  1900,  §  490  (like 
Or.  C  C.  P.  S  1521) ;  Ant.  Rev.  St.  1901.  t  2555 ; 
Ark.  State.  1894,  ft  9896-2900;  Cal.  C.  C.  P 
1879,  I  1000;  1902,  Morehouse  e.  Morehouse, 
186  Cal.  332, 68  P»c  976  (party  compelled  to  pro- 
dnce  docaments  in  her  control,  and  to  answer 
qnestions  as  to  their  possess-on,  nnder  C.  C.  P. 
{  1000);  Colo.  C.  C.  P.  1891,  JSSS;  Annot.  Stats. 
I  2414 ;  Conn.  Gen.  St.  1888,  {{  1060-1062 ;  Del. 
Rev.  St.  1893,  c  107,  f  13;   D.  C.  Comp.  St. 
1889,  c.  20,  U  30,  31 ;  1901,  District  of  Col.  v. 
BakepnHh,  18  D.  C.  App.  574,  580  (expound- 
ing the  procedure  against  a  municipal  corpora, 
tion);  Fla.  Rev.  .St  1892,  |«  1089,  1115;  «n. 
Code  1895,  «§  5248-5354;  Ida.  Rev.  8t  1887, 
I  4871 ;  III.  Rev.  St  1874,  o.  51,$  6;  c.  110,  §  20; 
1894,  Lester  .-.  People,  150  111.  408, 28  N.  E.  .187, 
37  N.  E.  1004  (scope  of  documents  producible, 
considered) ;  Ind.  Rev.  St  1897,  «t  492,  49.3  • 
ta.  Code  1897,  K  4654,  4655:   Kan.  Gen.   St! 
1897,  c.  95, 1 380 ;  £a.  C.  Pr.  1894,  |«  140, 47.1 ; 
Mau.  Pah.  St  1882,  c  167,  H  2,  92,"28,  49-56; 
Rev.  L.  1902,  c.  173,  |f  6,22,  35,  57-63;  A/ieh. 
Comp.  L.  1897,  {  10074 ;  Circuit  Conrt  Rules  of 
1884,  Poet's  ed.,  mlM  40-46;  Minn.  Geo.  St 


HMlO-aa:  mTT-OPPOSEKT,  DOODMESm  ,„„ 

Ihere  could  be  no  question  about  the  neerf  f„,  »».        ^ 
priety  of  the  tefom.    Every  awument  tJ^l  "*  '***"**'  '"''^  *»>«  P«>- 

oral  diacloeuH,  (anU.  8  2218)  ZSlS  l  ?,  T""''"'"«  ^or  compulsory 
writings.  There  mi^ht  tea  do„K  To  th«.fv  "''*/"  "'•*  P'°d"'='''>°  ^ 
coveiy  of  evidence  Wore  the  t^t  oTthVtr Lrttlun'  7  ^''"J""«  ^'^^  '^•- 
preventing  unfair  surprise  anrl  nrnmJ-  *"**•">**  evolved  the  principle  of 
(ante.  §  1847).  B  tTre  couU  ^^^^^^  "^^  '"'?''"«'''  °'  controversies 
8houldLpkced.at  h  tnalTt^ff^JntJr*'""/''"*  ''''  I»"yopponent 
general;  for  the testimoniL  du^\VS„t\"rc^*^"'- "^^^  - 

Justice  B.  ..tone,  two  .^e^^fJS:  J^^T^^-^^Z'^  Mr. 

oompel  «  opponent  to  ike  th.  .UndTthe  wl^t !  T""  ^*-  """  ""'  t'"  '•  ""WUty  ^ 
of  book,  and  paper,  belonging  to  th,  J^e^'"*  "'  •«''»?»'•«;«  Power  for  the  produoUon 
the  sight  o(  the  party's  own  book.  1*1^™,;  ji'^.r'™""':!''''"^ 
where  the  transaction  w«  recenUy  eL«drrl'Jv  „„7'  Zl^"  ^"^'^"^  °'  ^''^^'' 
sequent  evenU  may  tempt  him  to  rive  itVdiff.«^»^  under»U>od  at  the  time,  though  subl 
finally  obtained  and  produced  on  .^W^  .'t^w  bv  th\  ^  -f"*  "  ""'  «'■'*">'"'  "-"y  "• 
equity,  the  want  of  an  original  pow.7  for  the  I™  ^  "'"""tou.  cour«  of  filing  a  bill  in 
to  the  ««.e  ob«,rvation.  H  weHlt  ^h^  p,::^^^,^.^.'  ^^^^  °* ««"  "  'i^le 


ReT.'_..  .„„ 
I89S,  I  ISIOJ 


■'"-''.  *^J?^f*L  "Ip';'?''^-  o.  c.  p. 

ita. 


!V«4r.  Comp.  8t.'l899,'{i 
,  ..,«.  iioii.  St  1888.  (  3448-  IV   i 


5968, 


Or.  C  r  P  III09   «  »oi     "Vl     o     '  **"*•  ♦»99; 
PAT    fi.%:    £•.:.'  '*'.'  '^"-  S»-  •798,  Feb.  87 

19M1  Ist .'  sn  £•  *^-  ^-  '*»»■  I  M9;  Code 
'SKH.I  389;  S.  D.  SUta.  1899.  I  MM-  rr   v 

'    iS™  K^^°-  "''•  ^^  '*«^'  H  8637-2&IO 

ifrom  th,«  common-Uw  privilege  and  its  aot 
ntory  .Dtatitnte.  the  followW  pXioIe.  affl^l" 
ing  the  production  of  docamSnta  are  to^ 
discriminated:  (l;  The  rirht  to  AuLi  „        ^ 

mnTLm  Ji  L°' '  V^^  ■  """ice  never  had 

any  conipnlsory  effect,  bat  merelv  nrvMl  1.  •- 

^ftrenwo.  totAe  content;  from  the  opdomdS 
TDL.UI.  — S«  "'  *  ""' 
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TsliT'^  by  the  party  'cal4«'j  ifT«,::! 

£(robre^ore•He•.^:t^^^^^^^^ 

hs^aS^Z^r'^fert-'i"  '';?^°'^K 

SI9-  1872  Mnil!'  ^"Si^  "■  McDonald,  50  id. 
LJaSI^"  '*•?"'  '"^  •»»'»'e  could  be  a  w^inj: 

ibili  i«  .nif«"T  Of  the  Statute  ren,ov«iTdS! 

«  ?M0?     °'*".'"°«  '"•Pfrt'oit  6,/br.  /„W  (ante 
$1859,,  a  notion  may  £e  the  more  prowr  n^' 

1863,  Woods  v.  DeFffanieni   i«  Vm,  SL   .?« 

1876,  Smirt  ..  McDon^  Mw^ft  m   *" 

•  Quoted  oner,  (  8217.  "' 


I  Ml»  SUNDRY  PRIVILEOED  TOPICS.  [Chat.  LXXVI 

But  thi.  gentle  oritid.n>  might  diport  a.  well  never  have  b«m  uttewd 
No  hmg  WM  done,  nor  even  thought  of  being  done.  nntU  BenthwT.  rijhu^, 
indjgMtion  l«hed  the  tin«^hono,ed  oruditie.  of  the  Moient  piJ^^a 
•Urred  up  the  young  reformer,  of  the  1800.-  to  nggr^re  ^^;  ^rt 
of  the  general  movement  of  reform,  the  privilegrr^nJTteuthTv  wuT 

if  Kr."""^r"  ''"L"'"^  "'^  "•"?'  •'y^*  ^"l.  along  wfththe^t 
li^^L^^l  ''^»''*^  ""•  Benthamio  utterance,  which  M  tTthi!^ 
typified  in  the  following  panage :  «u  «  hum  are 

Mt  (nnl,j.  hi.  pl«  be  to  perju™  hin«eS^.^her,'^Cfa"     o  r  <  I  hlj^itTt  ifih        "t 

tk.n  .  ...i»  !_        •?         r*  proaoee  ray  snob  effect  would  require  notlunir  leu 

»n  aoequMe  interest)  has  found  it  in  hU  power  to  put  off  the  exhibition  of  it     To  i,.»f 

tlut  .  n.  j:p  fortune  h^l^ut-iit^tTlirds^l^.^  rriTeWdrnt"  ""t  If 
not,  what  ,„  thatc«M,  b«H>me.  of  the  notice?    In  that  caee  "e  wSn^r  Wn«nh, 
the  part,  who  is  in  the  right  Ic.  hU  right,  whoever  it  ^hZ^T^SZ^^^^^ 

*J*?u^'  f7''  ^"^  '^'**^  BxblWtloa.  The  duty  to  bear  witness  to  the 
truth,  by  whatever  mode  of  expression  may  be  apprepriate,  includes  n^ 
Z^Irl^:  '^"'y.*^  "•l'^'*  *^/  P»»y"-1  bodj.  so  f„  as'the  «ceSLeS^ 
the  tmth  requires  it  (ante.  §  2194).  When  a  civil  party's  privilege  at  com 
men  law  is  abobshed,  why  does  he  not  come  within  ttlij ap^caSi  also^f 
the  general  tesumonial  duty,  and  become  compeUable  to  disclose  to  the 
tribunal  such  facts  as  are  ascertainable  by  inspection  of  his  body  ?    There  is 
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.1  a«(^a„,3    PAHTT-OPPOKEXX,  BODILY  IXK>8,hR  „,^ 

«  to  other  form,  of  testimony     TWroZin^    •'";:  *""  P"""«8«  "'^'^^ 
appeaUng  to  a  liberal  interpretation  of  th  "','«^*  ''•'"  ^  '"^^^ered  by 

object,  a.  often  judicially  IcS  was  ''J^r'"'"  °'  ''^^  '***"^«-  ^^oJ^ 
same  plight  and  condition  with  any  Xr  wif.^  T"^  "**  "*  '"^'°»  '"  ^^e 
It  1.  not  oven  necessary  to  resoVto  thL  a„Iw"     f         "  "*"  '  P*"^"    »"» 
mon  law.  while  maintaining  the  dvU  on  "  „',      '•  '1 ''  ^''PP^""'  »»'"'  <=<»"- 
and  oral  testimony,  did  „.«rSinSeitTrj^"''^'  as  to  documents 
exhibition ;  «,  that  there  w«3^othi "  t   IvT^l  "''^''  °'  ""Po"! 
-tatute.  expressly  abolished  that  on  Whfch    "'1!:^    \  ''''''  ^""l"  t»>« 
iKhed ;  and  no  aigument  can  be  d«Jr.  f       .u      '^'°"'  **>«»  ^^^^h  estab- 
this  other  formTf  t^el^^l^t^.^Tni^^T^'!'^^^'^  ^  --tion 
become  established.    This  pri^iS^f  "  J,v,       "  '"""  ''  ^"'^  "^^er 
two  or  three  indubitable  cLses  oMnsule^     t^^^^  "  *"  "^  «"*^«'^  '"«" 
others  are  recorded  proves  no  more  thlnThat  ?t  h^     ««"n>«tance  that  none 
adjudication,  and  does  not  alter  thl  fSthi  ,•    .v.     """"^  ""^^  "'''"^e  ^o' 
where  with  »ome  pkusibilit/a  priSeL"^^^^^^^ 

never  sanctioned,  and  that  the  Courta  00^.*  li  T  *^"  •=^''''"«'''  *'  w«« 
power,  and  were  ready  enouS  toexlrTl.  ^'^"'^^^^  *°  ''^^^  th« 
required.  '         *"  to  exercise  it.  whenever  truth  and  justice 

to  MtiL'tTe  pr::;rofts.^  zZTr^^^-''-^'^-  -^»"« 

fea  3d,  it  is  thus  described  bylTathrof^Sr  '^'  '"  ^  ^ 

child  by  her  former  hu.b«.d.  ir£^'^£"'Th'^/«^""v"'*  ^"^"^  »■«■•««  ^t' 
.~p«r«»rfo  doth  lie  for  the  heiw.  .  rX'tuW  "'"  ^  ''""^^  the  writ  de  vtntrt  ■ 
cwnot  h.va  this  writ,  for  diver.  «uj,^  Uo„2v''^"'"*  '"""*  '•"  '"ncestor-riif" 
if  heire.  apparent  in  the  life  of  theuTun^tor  .h  m  k  ""»"»*''«''<=•  were  too  grert 
tor  a  man',  lawful  wife  in  .noh  «.rt  J  thTwrft  1  !^*'"'  """•'^  '  '"''  '»  examiniTnd 
[■=  for]  if  rte  .hould  be  found  to  be  wiU,  «MM  ^  •«?**»</»  doth  appoint;  and 
.  ctJe  and  the«  .afely  kept  anW  heT  JelSJ  "Tr*"  """  '!"  ""**  bermov;d  to 
Trtr^'*^'"*  *'  ••'•  »*  ^  and  man  "  ~  '"^  """  '  ""•  '""«»"  be  taken 

hand,  the  law  hath  provided  the  wJt  d^lS"  t! ''''^/»'"''"'»  "P°°  her  dece««d  hu.. 

the  Wife  be  found  with  child,  or  .^^J'teTTlZ".^''  '°' V"*  husband',  heir ,  and  tf 

there  «fely  kept  till  her  delivery  ;  a^b?tU.^'»K  \T'  ^  "'""'^'^  '^  »  «"tle  and 

feoond  hnaband  ;  but  it  lie.  not  for  t^e  heir^Z„?"  l^K"lt^  *»''«  ''«^  "'"y  f^om  her 

m  the  life  of  the  anoeetor.    Thi.  nowl,  „/    'PP^"*-  '''«» """th  no  interest  in  the  estate. 

i"c««.he«all,i.  or  is  .J^t^r£rh°;y  «««*  °f  the  ancestor  to  :  S^ 

woman  sUll  continue,  unmartcd?  for  i?  ThJ  uir    '  '^T  ''^'^  ^^  be  used  -^here  the 

«t«m.  that  he  caused  her  to  be^y^^tc^l,'"'*  ''•/,''"''^"*  •"«»  *be  .heriff 

ooun.  «««.  to  be  this.  ^.,  for  rTulnVtolnl^Tr"''^''. '^^ '^  be  ''^'  *"« 

-t  reniov.  fro.  tha  house  where  they  then  i^l:! £  l^^Tu  SttsSS 

»  ^.  y  ia  Bonesteel ..  Lynde.  cited  a,to.  |  jsi9.  note  8. 
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[Cur.  LXXVI 
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The  compuliorj  utnn  of  thii  inapocUon  wm  never  doubted;  and  iU  Ann 
place  u  our  law  ia  shown  bjr  the  six  oenturiai  of  time  through  which  the 
employment  of  the  writ  persisted.* 

(2)  On  a  bill  for  divorce,  alleging  impoUney  as  the  cause,  it  has  always 
been  regarded  as  lawful  and  proper  to  compel  the  party-opponent  to  submit 
to  inspection  for  ascertaining  the  fact : 

1820,  Sir  WiUiam  SeoU  (Lord  Siowtll),  in  Brig,$  r.  Utrgan,  3  Ran.  Com.  824.  820  ■ 
"Th«  u.n.1  mode  of  proof  [of  impotenoe,  i  ..  by  iDipMtianJte  without  qoMtion  lUble 
to  •trong  objectioM  on  th«  groaod  of  indelicMy;  bat  it  !■  th«  only  %1heta»X  mod*  of 
proof,  and  the  Court  has  alrMMly  obMrrad  that  it  eaunot,  from  fMlinn  of  d«li«acv  alone 
turna.id«fit)iiiU,ifneoeMary,fortuehar»iult"  •■««y««>oe, 

1881,  Mr.  Jori  Prtntiu  Bi$kop,  Marriage  and  DiTorec,  0th  ed.,  II,  ||  SOO;  Ml  •  "  In 
proper  eaiet,  to  aid  the  proofs  of  impotenoe,  the  Court  appointe  profeaiional  penoaa  to 
eMmino  the  private  parU  of  the  parties  and  report  to  it  whether  or  not  they  are^pcrerallT 
capable  of  marriage-conaummatlon,  and  whether  or  not  the  woman  prcwinU  indlcstioni 
of  her  having  had  eoonaetlon  with  man.  It  requires  them  to  submit  to  sueh  examination 
The  examiner!  are  under  oath,  and  are  91M  ;  offleen  of  the  tribunal  for  the  purpoae  Thij 
is  termed  inipeotion  of  the  person.  The  parte  eonoeraed  in  this  eootroverey  being  always 
and  properly  oouoealed  from  public  ob«»vation.  If  t&era  wai  no  method  by  which  lnip«s 
taon  could  be  compelled,  juetice  would  in  many  instances  fail.  Therefore,  in  England 
Scotland,  France,  and  probably  every  other  country  where  thU  impediment  to  marriaE^ 
is  acknowledged,  the  Conrte  have  required  the  parties,  when  necessary,  to  submit  Oeir 
person*  to  such  an  examination.  ...  The  necessity  for  thia  proceeding  is  in  our  States 
precisely  the  same  as  in  England  whenco  our  Uws  an  derived.  Consequeutly  it  U 
adapted  to  our  situation  and  circumstences ;  and,  within  the  established  rules,  it  should 

be  deemed  a  part  of  our  nnwritton  Uw The  result  is  that  it  U  acknowledged  iu 

every  Stete  from  which  we  have  decUions,  except  Ohio,  and  it  may  well  bs  deemed  to  be 
American  doctrine."  •  *  «» 


*  Emi. :  Circa  1360,  Bnutoa.  D*  Legibus. 
!•  .*''  i*}^  Hrioof  writs  set  oat) ;  Brittoo, 
t  !Cj6  (tbaprocedare  expoanded) ;  Kegistmm 
Brevium,  4tli  «d  ,  1687.  {.  m  (writ  set  oat) : 
IS»7,  WiUonghby'.  Case.  Cro.  Ells.  S6S.  Moon 
583  (exampla  of  a,  writ  nantwl  against  a  widow 
not  re-nuirrieU) ;  16SS.  Thesker's  Case.  Cro  .Tae. 
686  (example  of  a  writ  granted  against  a  widow 
who  le-married  within  a  week) ;  T7SI,  Ex  part* 
Aiscongh.  2  P.  Wms.  591  (example  of  a  writ 
against  a  widow  not  le-marnriDg;  the  writ  held 
"to  be  of  common  right,'' though  no  strong 
gronadi  for  suspecting  frand  were  shown) : 
1786,  Ex  imrle  Bellet,  I  Cox  Ch.  »97  (writ 
grutahle  equally  to  a  devisee  bv  will  at  to  on 
hel^»t-Uwi  "  where  there  is  tadom  ratio,  there 
should  be  «arfnii  Ux");  1-9S.  Rt  Brown,  Ex 
parte  WaUop.  t  Bro.  Ch.  C.  91  (writ  granted 
against  a  widow  re-married ;  writ  aot  demand- 
able  of  right,  bnt  only  "wherever  the  jaitice  of 
the  carw  reqaires  it  "  ;  here  a  hesitation,  becaoie 
the  property  was  settled  by  will  of  a  stranger 
u  tau-male  npon  such  child  as  the  woman 
might  hare)  j  1845,  Rt  Bhikemore.  U  L.  J.  Ch. 
K.  s.  336  (writ  granted  to  persons  entitled  to 
■enuunder  of  personalty-tmst,  on  a  petition  sng- 
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gesting  that  the  representations  as  to  pregnancy 
were  false) ;  an  instance  of  the  resort  to  a  inn 
of  matrons  occurred  as  late  as  1879.  before  If  r. 
J.  Denman;  in  thb  case  he  in  efliiet  directed 
them  to  accept  the  testimony  o(  the  expert  wit- 
2J"/.  '*!*'' Joum.  489 j  U.  S.:  1689.  Anon., 
ra.  CoL  Cis.  S3  (fornication  and  bastardy). 
•  Accord:  Eng.:  1613.  Countess  of  Essex's 

,9f?'  \  ^°7-  *•  *'•  ^"'  *»  <»»  *•"«  Conntess' 
libel,  ehargmg  the  Earl's  impotency,  the  Court 
ordered  hn  iosnection  of  herself  by  a  com- 
mittee of  midwlres  and  matrons ;  which  was 
had) ;  1738,  Onghtou,  Ordo  Judidomm.  tit  117 
p.  3S0;  tSX^  Briggs  v.  Morgan.  S  Hagg.  Cons. 
384,  3S9  (quoted  nupra);  ITS.!  1859.  Anon.. 
36  Ala.  SS6.  SS8  (trial  Court's  dif-etion  refus- 
ing it.  affirmed) ;  1889,  Anon,  89  id.  291.  7  80. 
100  (submission  to  examination  by  pUintiff  and 
defendant,  required) ;  1883.  Page  ».  Page.  51 
Mich.  88.  16  a.  W.  S4S  (divorre  for  crnelty  and 
non-sjpport;  compulsory  examination  of  de- 
fpodant  by  physiciiuiB,  apparently  uunecesssrr 
and  withont  authority ;  testimony  of  examiners 
excluded)  ;  1836.  iWanbagh  r.  Deranl«gh. 
5  Paige  554,  538  (power  of  ordering  inspection 
raoognixed);  1841,  MeweU  ».  Newfll,  9^  U 


(3)  A  penon  toaght  to  be  M.t*.t.^      . 
.     m^licri  in-pectiorbj  onler  ofTe^u"!"  '.'T  "  '"'•*"»""y  "»'i~f<l  to 
there  wm  a  privilege  M,in.t  .,i„k      ^'    ""*  "<'°'"  »>m  ever  claiCi  thlt 

1880  Orati  J  t    rr  •  passage  u  representative  • 

"•loM,-i,.,«p„,..    Bn/tS.^h^'l""."'""'  '•"'"1  •"1'ortj,-," 


wnination  *  of  «  M,!i^i  "^  ^P^nonal  ex- 
mi-ioDe'ri  'n^rta™  .^J^„'.?-  f5li."  .<<»»: 


in  order  ttw  d«fe,SL!X  ^f  '^"^  '"*,' '^«'»«» 
tUcatitw, 


da.T  in  cM«i  of  railway  t^Wen^-?.T?^,"*,"' 
ticeBoviU  concede,!  tie^,Sj!j  ^r"".'/.  ■'"- 
•en  on.  bat  ■■  th«  nlniV..:*    i?^    "*  "'  ""■  ■»- 

matDreTy  made  the  dt?.?  *'""•  **"  P"" 
I8M,  Smith  Tki„g  62  S  s*;^  «,T*"*^>  i 
>059  (plaintilf  com»ll.Mr  .  *"'  "'•  *«  Atl. 
on  deiind  of  opZ^nt  ft.,  ^  """?  '"'"  "»"". 
triaJ  (^onrt'a  dffionV  *"' ™"'P»n«on  ;  but  in 

The  foUowing  rnlini  don  « J  .»  i  ^  ^ 

npon  the  g«>an3  of  pSvnre    fsM  'k!1«° 

BndeweU,  119  Ind.  226  21  W  p   «»;  /  .  "  •'• 

ch«King  the  femie  pUinHff  wHh  forir'"?*'" 

pregnancy,  and  abortio.. :  oXw"\l°™  ""'?''. 


™.Z  .       ■  ?  ™cnnilnation  for  adnli^rv  ■  „«i.       """"wbu,  i  is 

aoio 
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,'i    I 


■K.^ 


iupMtwL    Monorar,  then  era  b«  no  fidr  qoMtion  u  to  the  Conrt'a  nthor- 
itj  ud  power  ;*  for  the  immemori*]  praotioe  «/«  wntn  vufieindo  and  b 
divorce  eaUbliahea  at  leaat  the  exiatenoe  of  thia  power.    Again,  the  "  invio* 
labilitj  of  the  peraon  "  from  traapaaaee  ia  appealed  ta     But  when  were  there 
not  recogniied  exceptiona  T    If  an  aaaanlt  ia  oommitted,  the  peraon  attacked 
may  defend  himaelf  by  laying  handa  on  the  aaaailant;  in  the  pment  caae 
the  defendant  ia  merely  aaicing  a  aimilar  liberty,  by  a  peaoeable  molliUr 
manui  imponert,  to  defend  himaelf  againat  fraud.    So  alao  an  innocent  per^ 
aon  may  be  arreated,  reatrained,  and  aearched,  in  the  ordinary  prooeaa  of  tlie 
Courta,  for  purpoeea  of  diacovering  crime  and  preventing  flight    In  truth, 
there  ia  no  " inviohbility  of  the  peraon"  in  any  abaolute  aenaa;  and  an 
appeal  to  it  is  merely  falae  rhetoric.    We  are  further  told  that  there  ai«  no 
instanoea  of  exerciaing  thia  power  in  civil  casea,  except  in  a  few  caaea  "  com- 
ing down  from  ruder  agea,  now  mostly  obsolete  in  England,  and  never  intro- 
duced into  thia  country."    This  slur  upon  the  inherited  principlee  of  "  ruder 
agea"  would  be  equally  applicable  to  the  fundamenUl  olauaea  of  Magna 
Carta  and  the  Bill  of  Righta  —  docnmenta,  be  it  noted,  which  an  illuatrious 
Court  has  been  known  to  treat,  in  other  oonnectiona,  with  even  over>r«ady 
respect  for  their  antiquity.'    Moreover,  the  significance  of  the  writ  dt  ventre 
—  if  that  is  the  "  rude  "  expedient  referred  to  —  ia  aimply  this,  that  in  an 
epoch  and  a  country  where  landed  righta  were  a  paramoant  and  constant 
concern  in  litigation,  the  Courts  were  not  deterred  by  a  false  delicacy  from 
taking  such  measures  as  common  sense  required  for  determining  the  truth  ;* 
and  the  moral  ia  that,  in  our  modem  community,  where  the  varioua  mechani- 
cal applicationa  of  natural  force  have  added  a  thousand  dangers  to  life  and 
limb,  and  where  actions  for  personal  iujuriea  now  fill  the  prominent  place 
once  occupied  by  formedon  in  reverter  and  ejectiofirmee,  the  same  common 
sense  of  our  fathers  should  be  invoked  to  apply  the  aame  expedients  amid 
our  changed  conditions.    One  might  as  well  have  argued,  after  Stephenson's 
steam  monsters  had  first  begun  to  travel  their  iron  roads,  that  a  person 
who  waa  run  over  by  a  negligent  driver  of  the  new-fangled  locomotives, 
would  have  no  action  on  the  caae  for  his  injuries,  because  there  were  no 
precedents,  forsooth,  except  for  injuries  by  ox-carts  and  hackney-coaches. 
There  ia  and  will  be  no  end  to  the  variety  of  frauds  invented ;  and  it  will  be 
an  ill  day  for  justice  when  the  Courts  cease  to  meet  new  frauds  by  new  ap- 
plications of  old  remedies.     Quite  apart  from  the  general  impolicy  of  grant- 
ing to  a  party  the  license  to  conceal  truth  by  any  form  of  refusal,  there  is,  in 
this  class  of  cases,  the  added  consideration  that  corporal  injuries  are  to-day 
notoriously  a  subject  of  frequent  fraud  and  misrepresentation ;  ao  that  the 


*  Thii  wu  the  rhiet  objection  in  tb«  lUinoii. 
Mamchiuetti,  uid  later  New  York  eaiee,  cited 
infra.    It  leenu  to  be  the  lent  meritorions  of 

*  Ai,  for  example,  in  Thoropwn  v.  Utah, 
1897,  170  U.  S.  343,  18  Snp.  Sll,  when  the  long 
exploded  notion,  that  trial  by  jnry  ii  lanc- 
tioBftd  in  Magna  Carta,  waf  repeaMd  and  nutde 


a  raaion  for  holding  nnoomtitntional  a  trial  by 
leii  than  twelre. 

*  Aa  for  the  "obedete  "  date  of  theee  prac- 
tices, and  the  raggeetion  that  they  were  "  nerer 
introduced  "  into  onr  own  conntrr,  it  ii  niflcient 
to  point  ont  that  the  abora  records  of  precedenu 
demonatrate  the  contrary. 
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•II  l»f««.  without  „o,pU„r™"     '""  "•  •"■"•I  u.ti»o.i.l  du,  of 
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lOTV,  (MfWM,  u.*,  M  Lunt  T.  jr.  OK.,  n  WMk.  Ill,  17  rM.  187 
b  tbluinMit  to  Um  priMiplM  el  Ubtrtjr  to  aiMqwl »  pwly  to  Mball  ti 
tioni  tiwi  It  iDTudM  llM  InviolaMUty  tt  Um  pmon.  h  an  iDdignily  I 
MHi  •  tiMfiMt,  •ii4  M  lM|wrtiaMM«  to  wbM  •  mmImI  woimui 


IIM,  OWm,  C.  JL,  In  Unt  t.  JT.  0I>..  tl  WMk.  lit,  17  Fm  M7 1  •'  II  b  nid  tlwl 

)  to  •Mh  M  MMnIni 

'  iavoiviaff  M  MMa 

1   WCMiM    «<)(   •OlltM 

Cbarto  ■kMM  not  iMrMM  JwUm  to  mHIom  of  dollMwjr,  ud  kaowMn*  of  th«  truth  I 
mmmUbI  to  JmUm.  Tko  •ttaliuMat  of  jMtiM  In  Mm  oetirU  b  of  fw  paatw  ImportaM 
tkM  My  mtn^  pmoiMi  aoMldmtloa.  ...  It  to  Mid  by  tk*  majority  In  R.  Ca  i 
BoUford  that  tha  immw  for  tha  aaaraba  of  taab  an  authority  iu  diroroa  aatlooa  b  •.  tt 
intoraat  whbli  tha  pablie  m  wall  m  tha  partba  ha?a  In  npboldln(  or  dlwolrinir  tba  mai 
rian  itato.'  But  will  It  ba  aaid  that  tha  paUb  bM  no  Inlnaat  In  tha  atUinmant  of  fa 
tba  batwaao  Indlvidaabf  Tha  admbakm  that  tha  Coart  Iim  powar  to  maka  tha  orda 
wbanarar  It  b  daamml  raqabito  to  aaeartain  tha  faet  of  InMpaaity  iu  a  diroree  aetio 
taama  to  ua  an  arfuuMnt  In  favor  of  tba  asbtanoa  of  tha  powar  to  maka  aaeh  an  order  i 
tha  praaant  raM.  It  asbU  by  implballom  and  may  ba  aiarebad  in  aithar  aaia,  wbamtn 
tha  daauuMb  i.'  luatioa  rwiaira  it.  Aatkma  of  thb  aharaatar  bara, in  raeant  yaara,  baaon 
■o  nuroarooa  that  tba  qnaaUon  b  of  far  graatar  importanea  than  it  oould  powibly  hat 
bMtt  twanty-nra  yaara  ago,  and  it  b  not  larprbing  that  moat  of  tba  eaaaa  in  wbiob  Ui 
qnaation  hM  ariaan  or  ia  dbenaaad  at  ail  ara  «l  raeant  origin.  In  our  State,  oountiai 
eitiaa,  and  other  muiiioipal  oorporationa  ara  Ibbb  for  nagliganea  raaulting  In  injury  t 
tha  pcrM>n,  to  the  mom  astent  m  priTato  aorporatioiia  and  indiriduab ;  ami  it  beeomea  c 
tba  ntmott  Importanea  that  the  quaatton  ba  datarrolnad  with  due  ra^ud  for  tha  puUi 
wairara." 

1809,  AfUehtll,  J.,  in  Wantk  r.  Winona,  78  Uinn.  P8,  80  S.  W.  8A1 ;  "[The  trii 
Court  haa  powarj  to  order  aueh  an  inapaetioB,>aad  to  require  the  pUiutiff  to  lubmit  to  I 
under  the  penalty  of  baring  bb  aetlon  dbadaaed  in  eaae  be  lafuaM  to  do  to.  We  ar 
aware  that  there  ara  loma  eminent  authoritlM  to  the  eontrary,  but,  with  all  due  detei 
ence  to  them,  we  oaunot  avoid  thinking  that  they  baM  their  oonoliuion  upon  a  fallaeiou 
and  lomewbat  teiitimental  line  of  argument  u  to  the  inriolabUity  and  (aeradneaa  of 
man'a  own  person,  and  hb  right  to  Ita  poiWMion  and  oontrol  free  from  all  reatraint  o 
Inlarfarence  of  otheni.  Tbia,  rightly  underatood,  b  all  true,  but  hb  right  to  the  poaaei 
lion  and  oontrol  of  hb  peraon  b  no  more  aaered  than  tha  cauia  of  Juatiee.  When  a  pei 
apn  appaab  to  the  StaU  for  Juatba,  tendering  an  bane  aa  to  hb  own  phyaieal  eondition 
he  Impliedly  eoaaanU  in  adranea  to  the  doing  jaatiea  to  the  other  party,  and  to  make  an' 
diaeloaura  whbh  b  neoeaaary  to  be  made  In  order  that  Juitlca  amy  be  done.  No  oiii 
eblms  that  he  can  be  oompeUad  to  aubmit  to  aueh  an  examination.  But  ha  must  eithe 
submit  to  it,  or  bare  hb  action  dismbaad.  Any  other  rub  hi  tbcM  personal  injury  case 
would  often  reault  in  an  entire  denial  of  ]ustiM  to  the  defendant,  and  bare  bira  wholl' 
at  the  mercy  of  tha  pbintiTa  witneaaea.  In  vary  many  eaaaa  the  aetual  natora  and  ex 
tent  of  the  injuriee  can  only  ba  aaowtalnad  by  a  phyabal  examination  of  tha  parson  o 
tha  injured  party.  Such  aetiona  were  foraeriy  reiy  infrequent,  but  of  late  years  tbe^ 
consUtuto  one  of  tha  largeat  branchM  of  legal  indnatry,  and  aie  not  infrequently  at 
tempted  to  be  sustained  by  malingering  on  the  part  of  the  plaintiff,  fabe  teetimony,  oi 
the  Tery  unreliable  apaenlations  of  s»eallad  •  medical  experts.'  To  allow  the  plaintiff  ir 
such  eaaaa,  if  ha  seM  lit  to  dbpUy  hb  injuriee  to  the  jury,  to  call  iu  m  many  frbndlj 
physioiana  m  ha  pleaaea,  and  have  them  examine  hb  person,  and  then  produce  them  u 
expert  witnesses  on  the  trial,  but  at  the  aama  time  deny  to  the  defendant  the  right  In  anj 
case  to  have  a  physical  examination  of  plaintiff's  person,  and  bare  him  wholly  at  thi 
mercy  of  aueh  witneaaea  aa  the  plaintiff  saea  fit  to  call,  oonatitntea  a  denial  of  juatiue  toe 
groea,  in  our  judgment,  to  ba  tobrated  for  one  moment."  * 


*  The  eases  aad  statatea  are  as  follows! 
England:  I8«S,  Rule*  of  Coart,  Order  90,  Rolee 
8-9  (quoted  ante,  |  I16S);  IMS,  St.  SI  *  38 
Vict.  c.  119,  I  M,  Kailwaj  Act  ("Aa  order 
nay  be  made,  dirsctiog  that  a  paison  bjniad 
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by  a  railway  aeddeat  be  examined  by  a  dni; 
qnalifled  medical  practitioner,  not  being  a  wit 
aeas  on  either  lida");  gt.  1897,  «0  *  ai  Vitt 
c.  37,  flrst  ichednle,  1 3  (actluns  for  compemut- 
tioa  by  aa  employee  under  this  Act  ara  to  bi 


iilr* 


fVr?«;£!?S^fi?:i 


b«t  onl,  to  .abmlt  to  tofMcttoin  IST.'*?.'''!!; 

trU-iodge  othenriw  diraeto)  ''  ^^  '"• 

««ii  DotJdj   ";/'»•  ;«»*»  (CM*  iu  other 


"»~»,   oroer  lor  exam  natidii  of  nlkln.Ti  i  •»"""n«ioo  t 

wpBtjbl.  di.inu.re.tod  phjSw  ,S     .u'  •  """'W  err 

"^ra.rf:;i/£SSl''F  ■""""'  •"'""•  '^" "'   -'"■'° 
3s:s;.';t^roVH^:3.f£'^^^^ 
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enforced  any  further  than  is  necessary  with  relation  to  the  ends  of  truth 
Of  such  restncUons.  the  foUowing  seem  to  be  those  recognised  byjudicinl 


ai  N.  E  664  (duder  by  chu^^nv  the  plaintiff 
with  nocliutitr  nod  abortioo;  tin  trial  Court'* 
refuiwl  to  order  a  medical  iupeclion  of  tlie 
plaiDtiff,  lield  proiw,  an  agaimt  a  defendant 


not  able  to  prove  the  troth  of  hii  suiemeut  by 
other  evideiire);  1889,  Hew  ».  I^wrey.  IIS  iff. 
MS,  M  N.  E.  156  (malpB«rt,«  by  a  pli'yJd.n 
order  for  examination  of  the  plaiutift  by  th* 
defendant's  expert*,  refnaed.  the  appli4tioa 
beinK  too  Ute  and  the  plaintiff  conaeutinir  to  an 
exainmation  in  the  presence  of  experts  on  both 
S.  .'  prof  the  jurv ;  the  opinion  acknowledirinir 
the  trial  Court  s  power  and  discretion  to  make  the 
■nler) ;  1891,  Terre  Haate  A  I.  K.  Co.  t>.  Bmn- 
U:r,  128  Id.  542.  553,  36  N.  E.  178  (injarr  to  the 
iuiigs;  order  for  examination  by  medical  ex- 
perts, on  a  tardy  application,  held  properly  re- 
vised m  discretion) ;  1891,  PennsvlvaniVtfo.  v. 
Newmeyer,  129  id.  401, 409,  28  N.E.  860  (injnrr 

f  .v"^  '?'^.J^"'**'";  °'''«'  '<"  exaininatiob 
or  the  plaintiff  by  surgeons  appointed  by  the 
Court,  refn*Bd;  tU  power  to  order  it,  inde- 
peiideutly  of  statute,  ezprewly  denied);   1901, 
South  Bend  v.  Turner,  156  id.  418,  60  N.  E. 
871  (examination  held   improperly  refused  on 
the   facts)  J    19a%   Aspy    r.    fiotkins,   160    id. 
1.0,  66  N.   E.  462   (inspection  of  a  knee  in 
court,  held  not  improperly  refused  on  the  facts  • 
Iowa:  1877,  Schroeder  ».  R.  Co.,  47  la.  375,376 
(injury  to  nerves,  bowels,  etc.;  order  for  exami- 
nation by  physicians  and  surgeons;  defendant 
>»  not  entitled  as  of  right,  but  the  trial  Court  ha* 
discretioimry  power  to  order  it;  quoted  laprn; 
this  case  has  been  the  leading  one  against  the 
privilege);  1896,  HaU  v.  Manson,  99  3.  698,  68 
N.  W.  922  (injury  to  the  ankle;  the  testimony 
being  conflicting,  a  measurement  by  experts  in 
the  presence  of  the  jury  was  held  properly  de- 
mandable  by  the  opponent;   such  compulsory 
examination  not  being  invariably  demandable, 
but  only  according  a*  it  mav  be  useful  and  im- 
portant ;  Kobinson,  J.,  dissenting,  on  the  ground 
that  the  tnal  Court's  refusal  to  order  an  exam- 
ination was  on  the  fact*  not  an  abuse  of  diacre- 
tioiO;  Kansas:  1883,  Atchisoft T. * 8. F  R.Co. 
».  Thul.  S9  Kan.  466.  468  (perKma!  injuries; 
order  for  inspection  by  a  medical  expert  of  the 
opponent,  grantable;   the  trial  Court  to  exer- 
ci»e  discretwn);    1896,  Southern  K.  R.  Co  v. 


for  h  addraMed  to  the  loand  discretion  of  the 
v-onrt;  (3)  that  the  exercise  of  that  discretion 
WII  be  reviewed  on  appeal,  and  corrected  in  case 
of  abuse;  (4)  that  the  examination  should  be 
ordered  and  had  under  the  direction  and  control 
of  the  Court,  whenever  it  fairly  appears  that  the 
ends  of  justice  require  the  discloanie  or  more 
certain  ascertaiaraent  of  fact*  which  can  only  be 
brought  to  light  or  fully  elucidated  by  such  an 
examinrtion,  and  that  the  exanUnation  mav  be 
ma.  e  without  danger  to  the  nlaintlff's  life  or 
health,  and  without  the  infliction  of  serious 
Riin");  1898.  Belle  of  N.  D.  Co T  Rbr«TM 
Id  1.  45  S.  W.  99  (trial  Court'.  diKjfg^n  ij 
leinsing  an  examination,  sustained) ;  1900  nii. 
nois  C  B  Ca  r.  Cl«k,  _  id.  -.  55  8.  W.  699 
(examination  held  not  improperly  refused  in 

i'pSTn*''"S!^?>=  1908,  South  Covington 
AC.  8.  R.Co  p.  Stroh,  —id.  _  86  8.  W  177 
(examination  held  inadmissible  on  the  ground  of 
•n  informJity  of  piocedure);  1903,  Lonisville 
K.  Co.  V.  Hartlege,  —  id.  — ,  74  8  W  742 
(trial  Court-,  nfiual  in  discretion,  hald  not  im- 
proper):  ^««a<^««tt.:  1900,  Stack  v.  R.  Co., 
177  Mass.  155,  58  N.  E.  686  (corporal  injury 
Court  has  no  power  to  compel  submission  to 
ins|)ection  by  an  opposing  expert  witness;  "we 
put  our  decision,  not  upon  the  impolicy  of  ad- 

^5*1!"."'''  '  P*"""'  •""  ""  "le  ground  that  it 
would  be  too  mett  a  step  of  judicial  legislation 
to  be  justifled  by  the  necessities  of  the  case")  • 
Mtckigan:  1893,  Graves  v.  Battle  Creek  95 
^^-  ^'  ?,!2'  "i.^-  ^-  ""  (pW»ti(J's1?.j;,r^ 
«rm  compelled  to  be  exhibited  to  a  physician  io 
the  pre«.nce  of  the  iury ;  compulsion  not  nroper, 
in  the  trial  Court',  aiscretion.  Where  no  necesiit; 
exiMs,  or  where  it  would  give  no  material  ai<L 
or  where  it  would  be  cnmuTative  only,  or  where 
delicacy  would  forbid) ;  1895,  Strudgiin  v.  Sand 
Beach,  107  id.  496.  65  N.  Vf.  616  (wW  the  n« 
01  anmthetic*  for  the  examination  would  be 
ne<»ssary,  to  order  it  would  lie  an  abuse  of  dia- 
cretion) ;  MmtMotai  1885,  Hatfield  v.  R.  Co 
33  Minn  130.  32  N.  W.  176  (injury  said  to  have 
rendered  the  plaintiff  lame;  order'by  the  Court 
for  the  nlaintife  to  walk  acro«i  the  room,  gnnted ; 
general  principle  of  inspection,  in  triaftlonrfi 
discretion,  apparently  conceded) ;  1899.  Witton- 

Sfi2;.:i.V."^v"A-^»' «' >■  ^.  '♦  (.™S, 


Michaels,  57  id. '474   46  Pat  918  r.n  ««™!i,^     "i""."'  """8»™.  'o  m.  a4X,  81  . 

tion  tardilv  appliei  for  heW  not  iS^pro^STy  ",^     "JTZSISSi'^-J'-''  P.^*"^P'"''  proceas,  held 

'•-"=-''-'-•"      ■•     ■•        tionHC^     °fl"?J?J'?l^"°".*''.  ^""»«U«'tabfished 


-.-..„.„„,  «p,,,,cu.  tur,  iieiu  not  improperly  re- 
fused in  the  tnal  Court's  discretion);  1901  Ot- 
Uwa  p.  Gilliland,  63  id.  165,  65  Pac.  J.M  (Court 
may  in  discretion  order  examination  by  physi- 

SZeT:''*^-*'^»??8''9k  "C  2%"/  i'-aALr""""  ^  'lU  '"»'  Court,  phvsrcai 
Allen,  102  Ky.  551, 44  S.  W.  89  (iction  for  m^  I™iT™h^  "  T'  ^  ""^*"*  °P°"  """"We 
sonal.injuriei;  plaintiff  may  J  ^mpeUeTto     ^i'^"^°£;r2^A''*"^^™'??^»^'JA-•'•'?d 


..  .  t-  S- .   •     """•  "•■"""  weu  estaDiished 

Ma  fart  in  science  that  the  process  is  harmless 
that  the  Courts  wdl  take  judicial  notice  of  it ") ; 
1899,  Wanek  v  Winona,  »8  id.  98.  80  N.'W.  851 
(in  the  discretion  of  the  trial  Court,  phvsical 


Honal  injanes;  plaint  ff  may  be  oomMUedto     mun^\.  i^V'^'C^^'^i^'^^JT^'^^^^'^^^'^^^*^'^ 

^^^'ihi-;i*f;;L'?.?*?_?«i' »!.»• »'.» <pe" 


the  vanon.  Courts  and  sone  of  the  text  writers 
have  reached  are  these.  (1)  Th^  trial  courts 
have  the  power  to  order  surgical  examinatioo 
by  expert*  of  the  person  of  a  plaintiff  who  i. 
seeking  to  recover  for  pemnal  injury;  (s)  that 
the  defendant  has  no  ab«>lute  right  fa.  have  m 
Older  made  to  that  end,  bat  that  Amotion  the" 
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. .;  7  V    .     ■••  ^"-i  •"  "•"•  o"»,  oi»,  013  (per- 

•ona  njunes;  order  for  examination  by  two 
rcf  "*J?"*  Mrgeon.,  refn«ed,  a*  "unknown 
to  our  practice  UfTto  the  Uw,"  and  not  in  the 

f„?;.  i.'"'i""!i,°i"''«»i  ofder  naked  for  exam- 
inatton  bjr  phyaiciMw  and  wageom,  i  ' 


... .        .  "'-"  '1  "'•'-"''  the  appearances 


«ry,  as  the  plaintiff  ha.1  nff.i!?     "*  nnnec»». 

17r.  8  8.  W  3» /i„e7"f  "•  "i-Co-.  95  id.  169, 
ton,  113  id.  326  335  9- «  w*i  "••""«'  •■•  tW 
having  Tolnntiily  exi/iWtJ^K-'**^'"*  P'"'""". 

•miuat  on  by  tlie  .lorLnC      '°  *"'"""  t"  •«- 

of  ph;.iciM.  toMaS.  ,?P°',"^'''?»  '^"'•d 

lable  at  the  ma.ter"?  o^U?  ^^''^  ""^  compel, 
from  herfaceTw"  ^IdentifiTr'  '^^  ^^" 
bnt  the  rulide  wub°^  «,,  th  *f^  ^^  !  ?""«" : 
of  a  maater  nnd«  thfi  ."■*  ''"'"«<'  function 
that  r'^?o'„'^„   «cb  a"rt'  h'"';r<«"'''f 

«=.^o:f£H"'"'^~«^ 

inch  action  uKn.rm.vr"  *^''"'  *''<"n 
on  application  Sf  .iv*nS^i  th  "  •"""'  '°  '""« 
direct  an  examination  .T?L  ^'*'°  .•"'<'«'•  ""d 
totheinjn  "SZe^rfh'^''""  '"J'"'''  " 
wcian  or  phvuirikM  tS.^^  '  """P***"' Ph^- 
order  to  qSarirtr'oe^^l  "'  ""«~"»-  '■' 

to  the  nature  extent  .„,r      ,"'?.'""*  ««niea» 

«!.•  i°jn'7  "mpS'S^.Wh^  ?."'^""  <•' 
m  inch  order  dipsrtln  J  i'.."®  ^o""  "ay 
place  ofVnch  e^mlSf*!**'"""'''  "•e'i-ne.na 
Thau  not  KtnSr  p°r^r  ""HeVh""  "' 
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to  in.pec    ,„  I,    ihB  .'Ifo„    ■^'""''«  to  .uhmit 

of  the  po,-.  o/"X.„-^,"J",''  ""  *''*  P"""Pl» 
...-,'-'     -  <"      ""•■  ■•"ifdecovery.ai.given 
law:  »,i.  p„„  _  »  ,  " 


to  Conn,  of  c^mm^l.  C^. ''  t???'^  •  "»  Biv/" 
fome   time  a  leading  o,Te   on    tT'  "l"."  '"' 
Beckwith  V.  K   O     .rn  ^u    '""'«^')i 
"h,  ;"••  **  "?'•''■  299,   307 


186S, 


(Snpreme  Court  •'riBhtYA'v"'*  "?"'''■  *99;  30 
1880,  Shaw  D  vi„  W.    '" '""Potion  affirmed) 

«;"mmorHeI'"cSr'fv"ir  "":•  '■'■  '*»' 

proved);  1883,  Hobei^  I,  u  ,•  "'  •^»/'«  »P- 
[supreme  Coirr„^/;„"-.  ^'°-  *»  "nn  isi 
«minationbyqn«.',io„,  '  fc' ',"'PS'""  "-'  «- 

di;«ppr,.vedr,rM:N;„"  r,  '^r^^"^  ?'-"« 
*  Np.  412  (Superio^  Couw .  „il     F'l  '*  J""" 

R-  363,  387.  7  N  Y  R„i.lf  .J''  i  » '  2?  N-  V.  St 
order  for  LpectL  rT' ■*??  '  S"P™>>'e  Court ; 

-  K.  Co.,  12^Tr  50  TN'  =  ,11^^*V;*^■''■H 
Appeal8;  order  for  iuHDectinn  h  '^''""  "' 
pointed  by  the  Court  reKi      ^  •"fKeoni.  ap- 
->..  powei:  "f.he""crurtli';^7!, '*"'««'''''" 
UwH    |f<93   c    721     .„ '  51^"  i™"  statute); 
5  8-3  (In  action,  fLvjr4^1"8,f-  ''■  ^-    1877 
may  order  a  phvuicaJ  ^v^i     ."^"'K'  ""  <^onrt 
tiff  l«f„re  tr?7bv  one  oT  "*"""  "/  "■«  P'""- 
»ur«eona  dcignaS^r  °he  cZ.'"''^''."'"''  "' 
restrictions  as  seeraDroLt  •  -T      '.V  "'"'*'  »»='• 
claims  iK„o„„':^™fP^,'^^,' "''7  the  defendant 
examination  is  a  matterTf  «^i^   '■^"'"Jory,  the 
»  »  female,  the  examine™  Z.^,!'  V'  the  plaintiff 

113  (under  the  stktn^'  H,     ?'  V'  »98,  37  N.  E 

must' alw/yl'te' inc"d;i'^''K^^'''"'"«^'°- 
tion  taken  by  order*  ■  iMo  n^       .,  examlna- 

C  Co..  1S9  ^Im'U  N  E  B-n";*""  «'«''' 
mie  of  McQuieanVli  r,.  i  («)mmon-law 
arlsin,5  befo^  tCstatiw^^a  ret^  K"  ^ 
examination  does  no».A/l.-^L"' ""''"'"  to 

dl«:ret^n) ,  Ttl  A^^°  .I^m  'k'""'^""/*'" 
<»«o  M.  &  St.  P  R  Co   —  V  n"  "'^°"''  "  ^hi- 

opinL  by'S«h"r!i.  JjT'gXl'.  \trii-  ^ 
M.  T.  Co.  V.  Bailv  17  ni,  o.  .^       "'•  M'ami  * 

inspection  hv  a  i'^fiLi'exL'^f'  r',"' '""""  f"' 
fceld  not  improperiy  reS'o^'iSVPP""'", 

power  to  make  the  ider  rfBrmL  i,  /*!:"  ■  *'>« 
cation  mast  come  ^ntSj^^/?"' "? 'PP'*" 

91^^;"''"''?'"  .''•^h«^n.  3r"«/'T'c' 

«5  {good  opiu  on  by  Biddia  T^.v  "'  ";  C. 
(Gunnison,  P.  J.  "Co™„ut  *^*  9«:  »«»•  567    - 

tt^^attrffT^nnSt-^^^^ 
airif'SP-S  •"-?''^ 
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without  expert  explanation,  and,  secondly,  because  the  public  exposure  might 
be  unnecessarily  embarrassing.  Accordingly,  the  exhibition  is  usually  ordered 
to  be  made  before  expert  medical  teitnesset.  These  are  preferably  to  be 
appointed  by  the  Court.  Nevertheless,  if  there  has  been  other  testimony  by 
experts  who  speak  from  inspection  and  who  appear  as  partisans  of  the  plain- 
tiff, it  may  be  fair  to  authorize  similar  inspection  by  experts  called  for  the 
defendant ;  the  trial  Court's  discretion  should  determine.  But,  in  any  case, 
an  exhibition  directly  to  the  judge  and  the  jury  may  properly  be  ordered,  if 
neither  of  the  two  considerations  above  mentioned  are  deemed  by  the  trial 
Court  to  prevent,  (ft)  The  exhibition  need  not  be  ordered  at  all,  if  in  the  trial 
Court's  opinion  no  lufficiently  valuable  evidence  is  to  be  expected  from  it,  having 
regard  to  the  kind  of  injury  involved,  the  amount  of  other  evidence,  and  the 
inconvenience,  shame,'"  or  risk  to  health  that  may  be  involved.  Nevertheless, 
this  refusal  should  not  be  decided  upon  without  extreme  caution,  for  it  is  seldom 
possible,  even  for  the  opponent,  to  know  beforehand  how  valuable  the  results  of 
the  inspection  may  be ;  and  the  presumption  should  always  be  against  a 
•refusal  on  this  ground,  (c)  The  party  demanding  inspection  may  fairly  be 
required  to  give  prior  notice,  in  order  that  convenient  arrangements  may  be 
made  and  a  due  selection  of  expert  examinera  be  feasible,    (d)  If  the  plaintiff 

the  defendant  allegin);  that  he  had  no  other  eri- 
dence  of  the  plaintiff'ii  condition,  lefuaed;  the 
]>Uintiira  penon  is  to  he  maintained  inviolate, 
and  no  inspection  can  be  compelled ;  the  prece- 
dents o{  impotence  and  de  venire  concedeil,  lint 
treated  as  ohsolete  or  not  based  on  f^ue.-al  prin- 
ciple; qaoted  supra) ;  1897,  Illinois  Cent.  K. 
Co.  V.  Griffin,  SS  C.  C.  A.  413, 80  Fed.  378  (rule 
in  the  Botsford  can,  applied) ;  1899,  Camden  k 
8.  R.  Co.  V.  Stetson,  177  U.  S.  178,  20  8np.  «I7 
(Botsford  Case  approved;  but  here  the  New 
Jersey  law  allowing  compnhiory  examination 
was  held  applicable  to  a  Federal  trial  there) ; 
VtrmoHt:  1896,  Baghf  v.  Mason,  69  Vt.  175, 
37  Atl.  aSi  (order  refused,  because  not  asked  for 
till  after  the  evidence  was  closed) ;  Wathington : 
1899,  Lane  ■>.  K.  Co„  31  l^ash.  119,  S7  Pae.  367 
(examination  br  experts  appointed  by  the  Court, 
in  trial  Courts  discretion,  mav  lie  ordered; 
quoted  Mupra) ;  1901,  Myrberg  v.  'Baltimore  ft  S. 
Sf .  ft  R.  Co.,  35  id.  364, 65  Vac.  539  (examination 
not  ordered,  because  not  seasonably  asked  for) ; 
Witeimrim :  1884,  White  v.  H.  Co.,  61  Wis.  S36, 
540,  81  N.  W.  584  (order  for  inspection  by  med- 
ical experts  of  the  opponent,  granted ;  general 
power  affirmed) ;  1898,  O'Brien  v.  LaCrotse,  99 
td.  431,  75  N.  W.  81  (examination  cannot  be  re- 

3uired  as  of  right,  bat  is  within  the  trial  Court's 
isoetion ;  here,  a  refusal  to  order  an  examina- 
tion of  the  urine  and  bladder  by  catheter-insertion 
was  sustained) ;  1899,  Boelter  v.  Jtoss  Lumber 
Co ,  103  id.  834, 79  N.  W.  343  (plaintiff  had  sub- 
mitted to  one  examination  by  X-rav  process,  and 
had  been  accidentally  bumea  ;  held,  no  error  in 
not  oompellinc  a  second  similar  examination). 

Distinguish  the  question  whether  a  plaintiS 
mar  vohmtarUg  szAjiit  his  injury  (oats,  §  ILU). 

"  The  so^xlled  "  indecency  "  of  the  exhibi- 
tion ii  ci  itnlf  no  obstacle  (oatt,  1 81 80). 


the  opinion  is  quoted  npraU  South  CaroHna ; 
1901,  Easier  c.  R.  Co.  60  8.  C.  117, 38  8.  E.  858 
(physical  examination  of  the  plaintiff  refused, 
because  of  no  statutory  power  to  order  it) : 
Tennenee:    1900,    Arkansas    River    P.   Co.  v. 
Hobbs,  105  Tenn.  89,  58  8.   W.  278  (not  de- 
cided) ;  Tf^at:  1885,  International  ft  O.  N.  R. 
Co.  V.  Underwood,  64  Tex.  483,  466  (order  for 
inspection  by  three  disinterested  surgeons  and 
physicians  appointed  bv  the  Court,  not  granted, 
because  an  inspection  had  been  submitted  to ; 
generri  qnestiun  reserved) :   1888,  Missouri  P. 
K.  Co.  V.  Johnson,  78  id.  95,  101,  10  8.  W.  335 
(order  for  examination  by  the  opponent's  phvsi- 
cian,  the  plaintiff  refusing  to  submit  for  him, 
bnt  consenting  to  submit  to  a  joint  examination 
by  bis  own  and  any  other  physician,  not  granted 
on  these  facU ;  general  question  reserved) ;  1890,  - 
Oulf  C.  ft  8.  F.  R.  Co.  V.  Norfleet,  78  id.  381, 384, 
14  8.  W.  703  (order  for  inspection  by  physicians 
appointed  by  the  Court,  remsed,  since  the  plain- 
tiff did  submit  to  an  examination  in  court ;  gen- 
eral question  reserved) ;  1898,  Chicago  R.  L  ft  T. 
R.  Co.  0.  Langston,  19  Civ.  App.  568,  47  8.  W. 
1037. 48  3.  W.  $10  (a  plaintiff  who  has  exhibited 
his  limb  to  the  jury  may  be  compelled  to  submit 
it  to  inspection  by  defendant's  expert  witness) ; 
1899,  Chicago  R  I.  ft  T.  R.  Co.  v.  Langston,  98 
Tex.  709,  50  8.  W.  574,  51  id.  331  (dafendant  is 
entitled  to  inspection  by  experts  selected  by  him- 
Belf,the  plaintiirhaving  exhibited  hisinjnrtasand 
offered  medical  testimony  about  them) ;   1908, 
Austin  ft  N.  W.  R.  Co.  ».  auck,  —  Civ.  App. 
—  ,  73  S.  W.  568  (R.  Co  p.  Botsford,  U.  8.  fol- 
lowed) ;  1903,  Oulf  C.  ft  8.  F.  R.  Co.  v.  Brown, 
~-  id.  —  ,  75  8.  W.  807  (same) ;  Unil*d  Stattg: 
1890,  Union  I>aciflc  R.  Co.  v.  BoUford.  141  U.  S. 
850,  U  Sup.  1000  (action  for  injuries  by  concus- 
sion of  the  brain,  etc.;  order  requiring  the  plaintiff 
to  submit  to  an  examination  in  a  proper  manner. 
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pTfol  a'-r.er:;  «-i"^^^^^^^^  r  ^--^  -^  --»Pt  appro, 
less  effective  expedient  is  t^  oSnK  s^i'diS^'';  ,^"*  "  "»P>-  -T^ 
ventathe  ^rty  from  reaping  any  iS  L^'^^  ^o' this  sufficiently  pre. 
more,  if  the  Court  take,  neither  of  these  JlT  1  contumacy .«  Puiher- 
for  a  moment  to  overlook  iu  such  a  way  so  2  '  ^  ^"^"^  °°  ^°"''  """SU 
inference  (a„fe,  §§  289.  291)  may  be  advanced T  *  T'*'"P*>'  *^«  ««"«! 
]urj'.  from  the  failure  to  produce  tW,!!*!  ^  ''"""^^  ''°<1  ^^wn  by  the 
the  defendant's  allegation'saCt  U  are  i:^:^ '"  ^'^^  P^-tifl's  powe^Cal 

^yn^y^Xn^i^^^^^^^^  ,!•'-  ^''e  compulsory  exhibition  of  the 
HaditnotbeenforthesinguLrTotilof  iLT,'""'"'"'  "^  J-sdiction. 
m  New  York,  and  the  prestige  of  thrci"t!  ''"^''°''  '"'^  ^^'"''''^ 
opinion  in  U.  S.  v.  Botsford.  there  wouTd"^^^^^^  Pronounced  the 

"rLIT""""""  in  this  doctrine.  ^     ^'  ^"^"^  ^''^^  ^^'^  a  unani- 

dutyTr'wifC:,  in  ^^r^qltlXVosr  'iT"'  ^'^^  '^^"---I 
feasible  form,  including  such  evident  „,  ?''°'"«,°*  ^^^ts  in  any  and  every 
the  witness'  premises  a^d  chatS.  eith"  bvr'f  l'  ^'""^'^  ^^P^''^'-  «' 
witnesses  under  order  of  .he  Cour  (It  8  2  Si.  tk"''  ^•''"  ''  ^^  "'^er 
a  party  should  be  privileged  more  than  otLr^'  '  "  °°  '^"«°°  ^^7 

only,  as  i„  the  case  of  corpomUxhiJL-r   .     ^^T"'  '"  ""^  '^^P^-^t-    Not 
suchaprivilege  deducible ^;TmS^?i;nrIr^^^  the  absenceo 

compellable  generally;  butalso Tr.    u       "  ^^^  '*"'"^«  'taking  parties 

Poral  exhibitL)  that  no  privJegertht  r"**"''  ^"  '°  '"^^  --  '^  -" 
common  law:  pnvuege  m  this  respect  was  ever  established  at 

for  th.  p„rp««,  of  th,  tri.1.1,  rmS',V?„tl^"  oonvincedof  the  i,np;rta„  .  the"S 
tie.,  and  admitUnee  thereto  by  S  ^  TF^'T  ■""»  ^'"^'''y  of  the  works  of  the  p.,. 
analogie.  of  equity  juriapruden^  favor  thLffir  "PP'"""?*  '"  "•«  "'  ">«  "'"e?  AuX 
power,  with  which  a  Court  otThlZl^Y.^uu^'"'  °'  """  P^Position.  The  ve,^  i^^t 
the  «in,i„ist«tion  of  nicer  and  more 7,rfe^S,ri:  «'!'<'■>  •'  to  enable  it  to  ca^S 
That  a  Court  of  equity,  having  jurLu^S^  of  t^T  ."  "  '"''""^'•' '»  »  '»"rt  oflaw 
power  toenfon^ean  order  of  thi^Wnd  wm  1^  •"bject-matter  of  the  action.  hJZ 
c«.ngthat  power  would  seen,  to  ^  clear  indJ^  i"^  "^""^  """  Propriety  of  «e^ 
would  be  a  «illy  f,«e.    Take,  aTan  illlt«H^' '"  '  '**'  '''«'^'  '^'ho"'  iMhe  tZ 


"Sanctioned  In  Schroeder  v.   R.  Co..  I... 


wholly  indefenrible.  "  IflhTriZSJ?  r"^,," 
fnvileg«..it  ta  a  de-ill  i'j&"1?^'^J 
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•lv«  of  the  obj«oti)  for  which  CourU  wen  oreiUed,  for  them  to  refoM  to  exert  their  »««-, 
for  the  eIuo.d.tion  of  the  very  truth  -  the  i„u.  between  the  pZ^  cln  .  S^^S 
decide  a  oauw  without  knowing  the  faoU  ?  "  l~^"«*    x^^u  a  w)urt  joetly 

There  are  numerous  instances  in  which  the  chancery  practice  plainly  denied 
any  privilege,  and  «,nctioned  the  inspection  of  the  p;rJyK,pponenf»  prem^s 
and  chattels,  against  his  objection.^  On  the  other  hand,  in  the  coJZnZ 
courts  proper,  there  was  an  inclination  to  refuse  such  orders,  apparently  on  the 
same  feeble  excuse  of  lack  of  power  put  forward  by  a  few  hoZ>  for XsL' 
to  compel  corporal  exhibition.*  There  is  even  more  reason  for  denyZf 
privilege  in  the  present  class  of  cases;  and  it  would  be  regrettable  f  any 
modern  Court  should  palter  with  justice  by  recognizing^  OccwionaJy 
statutes  have  come  to  the  aid  of  the  Courts.*  "wionaiiy 

§2222.  (9)  P.OU jt^t  One',  laf  r^t  ..  .  witn—  laf  »,t«I  but  not  . 

l^u  f";  ■  ^''^°  *•*"  ^"^^'^  P^'^^'g^  °°*  t"  *^^^  the  stand  against 

a  osrwlT  !"  r"""""-'*-  courte(«„<..  §  2218).  the  question  naturally 
arose  whether  in  civil  causes  a  person  not  a  party,  but  interested  in  the  eveni 
of  the  cause,  and  thet  jfore  disqualified  to  testify  for  himself  (ante  8  576) 

Zh  \  ..'  '  r'^'.  ^"^""^'^"^  ^'•"°  ^^°«  "'"«d  •^""^t  himself ;  in  other 
words,  whether  the  pnvilege  was  coextensive  in  aU  respects  with  the  disquali- 
fication, or  extended  to  parties  only.  After  some  uncertainty  in  the  English 
practice,  caused  by  Lord  Mansfield's  attempt  to  restrict  the  limitations  of  fuch 
privileges.^  it  was  finally  settled  in  the  United  States,  that  an  inter^st^d  wi^ 

the  "o«  OTMerrative  jndee  who  ever  ut  on 
the  bench).  Ctatfro;  1879,  Drangen'  lu..  Co. .,. 
Brown,  67  Miu.  SOS  (insonoce  npon  the  plain- 
t^.  hnsUnd;  to  .how  whether  "hi.  skulf  had 
oeen  nepUDed,  a  compnlsorr  exhumation  held 
?m5*^"  ''**;?Ty:  n*™  '''=1''  unnecessary); 
1M9,  Com.  r  Twitrhell.  1  Brewst.  Pa.  551,  561 
(bloodir  clothing,  etc.,  offered  by  the  prosecntion  ; 
defendant  held  entitled  to  have  hi*  expert  wit^ 
"JT"*  .  J?*^  *'■"  »rticle»  in  the  presence  of  an 
officerof^rt:  oaeful  opinion);  1896,  Grouud- 
water  v.  Waehinjjton,  9a  Wi».  56,  65  N.  W.  871 

SS!'i^H"ir*°Vi"'*'.  il?  highway;  inspec- 
tion heU  allowable  In  trial  CourCs  diMretioiiT 
Dienngnieh  the  followin«:  1883,  McDonel  v. 


t.  D  \Vf-  ^?''  "'  MacclesBeld  v.  Dans.  3  Vee. 
*  B.  16  (motion  allowed  to  hare  inspection  of  a 
chert  containing  heirlooms,  in  order  to  identify 
and  describe  the  articles) ;  1819-31,  Kynaston  i. 
East  India  Co.,  3  Swanst.  348 ;  Kast  India  Co. 
p.  Kvnajton,  3  Bligh  143  (quoted  ante,  i  1863; 
opinion  by  L.  C.  Eldon).  Numeroaa  other  caeee 
implied  y  or  axpresely  negativing  such  a  privi- 

^u  ,^.'^"^,r"'^'i  '*«2  (Inspection  before 
Trial).  §  1163  (View  by  Jury),  J  3318  (Trade 
Secrets),  §  3194  (Testimonial  Dntv). 

Distingnish  the  question  whetlier  an  officer's 
entry  npon  a  party's  premises  or  a  seiinra  of  a 
chattel,  for  preserration  as  evidence,  under  a 
warrant,  IS  a  jM/Z/SaWe  lre$pM» ;  1895,  Newberry 
-    Carpenter,  107   Mich.  587,  65   N.    W    530 


——-—•I-—"  •■«'  »"i™wmK ;  io<M,  ncuonei 

(imnpnnding^VxpM^  ^Ytor"p;ning"trii3'o"f     cSSrt  Zto^^i  Z  '?f':!±'.P'^'«='«'°  '° 
the  liability  for  the  explosion).  *  o?^d«  T  tT.  kf^{  ^*  pro««uting  attorusy, 

..iMtl^f^J^  in  t'hecro..„f.„„c     «fS!d''Sr'°Uc'k'ofr„'s£^divitr '"*""='' 


npra,  note  1 :   1848,  Twentyman  e    Barnes's      "Tri.r^IZTJ'  "i."  L""™  ™™''«!- 

-  "  .'"/?»"''.  narnes,*  .  The  statutes,  which  usnaUy  provide  also  for 

.-  J^  ■  "iMw  by  the  jury  or  an  ituptcUm  before  trial, 
»  ^^'  ?S  <^*St^  under  those  heads  {aHl,, 
S{  II«3, 1869).  Some  of  the  statutes  and  of  the 
rolings  construing  them  point  out  expressly  the 


Add  the  cases  cited  in  the  cross-refetences 
r,'  r?'  .""i®  '  •  '***•  Twentyman  e.  Bai 
UeO.  *  Sm.  335  (inspection  by  experta  01  an 
alleged  altered  document ;  refused,  npon  an  un- 
dertjJting  to  produce  at  trial);  1840,  Leach  e. 
hwaUow,  8  Dowl.  Pr.  301  (work  and  labor  on  a 
house*  ""^ —  ' —  -'-'  ''■" 
the 

<•  »''tD-'  «»;".'  — T.""  "•  "'""'•  '"D  align,  lou, 
63  N.  W.  998  (sending  a  Teterinaiy  lurgeon  to 
examine  on  the  plaintirs  premises  a  hone  said 
t^«n  «  ^"  warranted  sound,  held  improper) ; 
I860,  Hunter  v.  Allen,  SS  Barb.  43  (wa^ty  of 
5  •!*'*''  ij*"?"  '*•  pmdcce  the  watch,  refund : 
It  wonid  be  a  new  feature  hi  our  inrispru- 
dence  j  this  nnenlightenod  utterance  was  made 
forty  yean  after  the  above  ruling  by  I«rd  fiklon. 


u«.i  order  for  plaiutifl's  wltn^iil^s  to  i^^^t    iSSrf^TriX™ 
» work,  held  not  proper  aninst  the  defendJm^i  «  nos   tISLT^ 


conveys  lauds  may  be  a  witness  to 
prove  he  had  no  title,  ...  but  be  is  not  compel- 
ISru  „'°  f^""  '""^  evidence");  1779,  Co.x  u. 


8028 


WhaUey,  cited  10  East  399  (action  against  four 
penons  for  a  duiner  biU ;  another  of  the  diners, 
being  c^ed  by  the  plaintiff  to  prove  the  services 
rendered,  claimed  a  privilege  as  interested,  but 
hS-  V  .M«n«fleld  "disallowed  the  objection  "). 
Then  foUowed.  in  1795,  Lord  Kenyon's  ruling. 


M  3310-2223]     OPPONENrs  PROPEHTV     r. 

i-KOFERTTj  WITNESS'  IXTEHFot     .  „ 
nesa,  as  such,  had  not  the  n  •    i  ^*:«BST.     |  222S 


■eetion),  which  rwtor^il^/S'*^  J",  ">•  next 
'"  effect ;    i„    SS^^i^'l*'»'»fle<l»  ruling 

*•',  per  L  P  T  7»  '  ^"  "•  ""te,  3  Q.  n  una 
•8*^.'b  .  V?ckf,/^,-!3",(P'''ilegelieniS^'; 
«w»«  at  commMlii  In,,*'-* '.""^'inK  earlier 
interest  of  a  U:cable  rnCbLot  nl"""*  •"""  "■* 
him  prvUeired-  hwJ  h?M  '  "' ■  P"'8h  inacle 
"tatule).      *^'  '"'•  ""eW  «>mpeUa^  under  , 

Connedicut  ■     1 7iir    d. 


jot  protect);  yr«,/,«,iJ.  ,S?^','f>'"«d  doe. 


B»r«I.  2  Mill'  C^r  i^s"/-^'"'  ••  1818.  Lott  „: 
Te«ne>,e,:  1808,  Cook  „r!.if","A*«*  '''"ied)  ; 
tereeted  witnew.  heW  privSl^ '  ^l^l?-  »*0  (in- 
np"n  the  li,e,^-  wor<£  „f  fr*  *"h.'>e«itation. 
empting  him   from  giv^V  ",^T""""<"'  «- 
himself"  thouffh  th/^il^*    _  evidence  aeainM 
■"tended  for  crSinSf  c^W  TSJ-T'^S^'" 
Ma«»enmle,  ib.  479  l^„  '■■  '***•  Stewart  i. 
^nnot  Se  compelled  ti.tLi'lff?'*''  ?'""e» 
"to  h.m«lf.  iliieh  he  hMTriJht"/  'i">"«»'» 
'81S.  Tatnm  v.  Loftnn   }r  "  "8™  t"  ilMm"); 
doctrine  held  no.  SrSTe'"   '"  •"'"*««% 
If"!  by  hi.  own  act  S^m!  •     *"  *  *"neM  who 
flwt  not  intei«,^,  mr-S  i"»'*'i*«*'  "'ongh  « 

leired  „„  :i:-'l?'f™?e«'  Wnew  held  n.-.  i!^'.' 


notpr^;^,-,";  K-SZ-ISar- >^ 

»  Utt.  291    }ii«!™r  '■,"*'' *«*''«'n  e.Carrnl 

1M7,  fiobinwn  e.  NmiS  T  B  «  '"'  ">•  «26; 
'«"•*'«  (praaident  of  .  iS-U     "'  *  •'•  'M.  HO      lei™rf  „Al  <'"'ere»ted  witnen  h, 

te«.ted  witn«'^^i^- ^«»«.  <*"^- 
not  compellS  to  t^iflf ^SSST'.h"'*  *  P^"*' 

-y  f!^riri-i,r  ^  ^b'oidfe 

Bojrd;  bnt  not  cleariv  ifiSini^  •*..i^PP'*'<'n  i. 


the  PHn-r;^  „  »  X"m«  ^™-»  ""  .^' 


leged.»o„'th.rth^or'^"«r  held  not  p^^-I 

]^:^  ::sZ;'ri  t/^S""' p^'^'S" 

•844.  Steven.  vWi,;!     'f  "*'  "8  (wiel- 
Mo.   S36    (pr  vileJe    J?"'™«'  "■  »"«"»«.  u 

•  1827,  MaurST'^^'-  ^V-*"*'  "«,  355. 
(action  oa  a  cherl/n.,ir?'  '  '^o"-  174>  177 
not  cpm,!ilLbt«  "he  re^"'?'  °'.«.;  «  held 
People  ...  I„,   •",  Wend  ^P,  ?""'*);  1828, 

R'oving  iSuS;  "'j'S^-H^-  *??•  5a«.  541  (V 
iven«,  ,  Vt.T81.'i8i^^  s'^«'  "'•'■Je^ 
eomb,  15  id.  isi,  IJ3.     •  '***•  Steven,  r.  Wbit^ 

n^.^*^^"-  Smith.  ii4  Mi».  77   «^','"J 


J  ' 


Mtt 


'•««».., T-?;^^:-3^^. 
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elude  the  praceding  ones,  i  «.  a  privilege  for  facta  involving  a  civil  liability 
would  exempt  not  onlj  an  ordinaiy  witness  from  answers  on  incidental  facts 
of  that  nature,  but  also  a  party  and  an  interested  witness  from  any  answers 
in  the  cause.  As  a  matter  of  history,  the  privilege  for  a  civil  party  was  fully 
recognized  at  common-law,  as  also  to  a  limited  extent  the  privilege  for  an  in- 
terested witness ;  but  the  privilege  for  facts  of  civil  liability  independent  of 
the  suit  at  bar  never  prevailed  anywhere.  On  the  other  side,  this  supposed 
privilege  is  to  be  distinguished  from  the  privilege  against  facts  involving  a 
criminal  liability  (pott,  §  2254) ;  indeed,  it  may  be  supposed  that  historically 
it  was  first  suggested  as  a  sort  of  extension  of  the  latter  privilege.  The  notion 
of  criminal  liability  was  well  settled  to  include  not  only  the  liability  to  im- 
prisonment or  fine  in  a  prosecution  under  the  name  of  the  Crown  or  the  State, 
but  also  such  other  liabilities  as  were  in  fact  though  not  in  form  penal, —  as, 
for  example,  liability  to  a  penalty  recoverable  by  an  informer,  or  to  a  forfeit- 
ure prescriUd  by  statute  or  by  contract  (poit,  §§  2256,  2257);  and  a  willing 
judicial  mind  might  easily  see  an  opportunity  here  for  extension  by  analogy. 
The  present  pretended  doctrine  might  indeed  be  sufficiently  disposed  of  by 
treating  it  in  the  definition  of  matters  which  the  crimination-privilege  does 
not  include.  Nevertheless,  whatever  its  origin  in  judicial  thought,  the  rela- 
tion in  principle  and  precedent  between  this  and  the  privileges  of  civil  par- 
ties and  interested  witnesses  mark  it  oflf  as  a  separate  thing.  It  falls  naturally 
on  the  border  line  between  the  long-abolished  common-law  privil^e  of  a 
civil  party  and  the  still  vigorous  privilege  against  self-crimination.  It  is  to 
be  thought  ol  as  a  shadow  which  once  hovered  over  this  line,  but  has  long 
since  been  dissipated. 

What,  then,  was  the  history  of  this  wraith,  and  when  and  how  did  it 
arise  ?  This  much  is  fairly  certain,  that  it  was  never  seen  or  heard  of  till 
the  end  of  the  1700s.  By  that  time,  the  privilege  agaiust  disclosing  self- 
criminating  facts  had  been  a  century  under  way  (poii,  §  2250)  and  was  matter 
of  elementary  knowledge ;  it  was  understood  to  include  in  its  scope  the  pro- 
tection against  disclosure  of  matters  of  forfeiture  (po»t,  §  2256).  But  of  any 
extension  of  this  idea  of  punitive  forfeiture,  to  include  the  idea  of  ordinary 
civil  liability  to  perform  a  contract  or  pay  damages  for  a  tort,  or  the  like,  no 
trace  whatever  appears  until  1796,  when  Lord  Kenyon,  then  Chief  Justice  of 
the  King's  Bench  (since  1788,  when  Lord  Mansfield  had  retired),  came  forth 
with  a  broad  pronouncement  to  that  effect'  It  does  not  appear  that  he  had 
any  authority  for  this  notion.    But  naturally  his  view  produced  some  effect ; 

to  nuke  himieU   liable  to  s  criminal  prote- 


^  1795,  Bain  v.  Hargiare,  Peake,  Evidence, 
184,  note  (aHumpait  againat  a  collecting  agent ; 
on  an  iiene  of  payment,  the  payee,  not  a  party 
bnt  a  fellow-clerk  of  the  defendant,  was  adted 
whether  some  money  wai  not  due  from  some 
•  person  —  meaning  the  witnew — to  the  plaintiff ; 
and,  on  uhjection,  Lord  Kenyon  laid  "  that  he 
would  not  olilige  hira  to  anawer  any  question 
which  might  tend  to  charge  hinuelf  with  a 
debt ;  a  man  misht  come  Tolnntarily  and  charge 
himself  with  a  debt,  bnt  he  could  not  be  com- 
pelled to  charge  himself  cirilly,  any  mon  than 


aoao 


ention";  no  precedent  cited) ;  in  the  next  year, 
he  hedged  uigbtly:  1798,  Uoxon  i>.  Haigh,  1 
Esp.  409.  411  (L.  C.  J.  Kenvon  "said  that 
generally  a  witness'  being  subjected  to  a  civil 
nght,  in  consequence  of  an  answer  to  a  i  estinn 
pnt  to  him,  would  not  warrant  him  in  refusing  to 
answer,  as  the  role  was  rather  confined  to  a  crimi- 
nal one;  bat  a  witness  should  not  be  aslied  a 
qnestici  which  might  charge  himself  oliliqiidy 
b}'  his  answer,  where  there  conid  otherwise  be 
no  direct  evidaiic*  or  charge  against  him  "). 


«2.10.«„J  WITXESS.  CmL  LIABIUTT. 


tun.tely  forced  upon  the  attest  oroStr'^'/Jl"  "°^«^  """o"  wrSr 
happened  through  an  investiga  on  in  isofi  k-  °'  ^"^^-'^ "  "  whole.   TW, 
Wdj into  the  financial  »cantrcon„  'S fc'^^t?*  '°  ^'^  »«»•-" 
and  the  management  of  the  war.    Uw.n  ?h„?   ^"^  ^"'^'"^  <Mr.  Dundaa) 
answCT,  from  witnewe,  and  to  holdXl  k     '1°^"°"°"  °'  »  ^-'J'  *<>  comj^ 
wa.  thus  taken  away  -  an  exwdient  ^T    T''""  '"  '"  •«  ^he"  Priv£ 

any  pnvjiege  which  thus  stood^  the  J'Tf  1  ''''''*'''' ^•'^^  ^"'•ted 
nvolving  merely  a  civil  liability  iZlll  '^'^"'""g  answers  on  matters 
judges  was  formally  asked.«  Their  ISw  "^"'f ""  '''^  °P«i°"  0'  afuhe 
of  nine  in  fourteen  included  the  mosTw  .?''  '^'''^'^■-  »>"*  ^^e  maorty 
^rd  Eldon.  then  temporarily  0  oToffi:?'  L"^""^^  '^^'^^^  with  tK 
of  longtn  expen>ce  took  occasion  to  ex^^"^^ 
»>.ment  at  the  pretension  to  thi^ew  privTle^"^'^''''^'^ ''^^^  !«"»« '"^'>- 

§Mm^mm. 


matter  in  W Tk/ ^"^'o."  "'"vant  to  tfa. 
which  msT  ««t«hli.i,  —TI-j  .    *"•  ■"■wering 

Whether  «^'i„'^°^*Jj";^tZ"'"''.l  »• 
qnire<Jtoaii.wer«oii«l«I.r    1     "*"  can  be  re- 

to  a  criminal  nrwecnrinn  T^.  "^  "P°^  ••'"> 
to  a  cira  .Bit  Kj'JSi.^eS  orSi.'  JST?""  "J" 
the  recoTery  of  profltadJri?.dh.k •**■;•"'  '" 


Witnewe,-  Indemi.itr  Bill 


ty  Bill,  HapMrd'.  Pkrl.  He- 
VI.  pp.  170,  saa.  834,  U3 


MU 


(to  the  qDestioni  iuit  auoted '  tL".*^  "'•  "*' 
t'»iT.  /^»  »r '>v  1^™  i  hte^'h^,' 

?JS.!r,#-T^Sor^T^^- 

thi.*e^r,Si"a^'  '""■•"•  •«"««•»  «.y  te  «ea  i. 
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Chirf  JiMtiM  Kmyon;  but,  notwitlMtMidiog  hii  high  opinion  of  tb*  minnto  aeenrMy  ud 
RTMt  learoing  of  tlwt  rsportor,  ha  thought  be  had,  in  this  iniUnM,  bMn  guilty  of  •  mto- 
Me,  on  two  gronndf;  lit,  beeauM  h«  [Enliine]  hlmiwlf  had  bMn  oouumI  in  tbo  mhm, 
and  bad  no  reoolleetion  of  the  oiroumitanc* ;  Sdlj,  bwauM,  if  that  noU  wtraeorrMt,  Lord 
Kanyon  must  have  baan  guilty  of  an  obviou*  eontradiation  of  his  own  priaelplaa  and  aan> 
timants,  as  thay  appaared  sven  on  tha  faca  of  the  same  report  .  .  .  Notwithstanding 
soma  diifaranea  of  opinion  among  *-<th  authorities,  among  penoni  for  whom  ba  had  tha 
greatest  veneration,  yet  ha  could  w  help  thinking  that  tha  law  itself  waa  nnembarrassad 
from  these  contradictions.  Ha  coasidered  it  so  far  precise,  clear,  and  panpienons,  that  it 
was  necessary  no  new  law  should  be  promalgstad,  otherwise  than  in  the  form  of  a 
declaratory  law,  by  which  it  should  ba  announced  what  bad  been  the  law,  what  was  the 
law,  and  what  ought  to  be  the  Uw,  and  what  shall  ba  the  kw  of  tba  land  as  to  thU 
important  particular." 

These  deliverances  before  the  House  of  Lords  disposed  forever  in  England 
of  the  sprouting  heresy.*  Though  a  statute  was  immediately  passed  to  re- 
move the  doubt,*  it  was  plainly  understood  to  be  declarative  of  the  law,  and 
not  alterative,  and  has  always  been  so  treated.^ 

In  the  United  States,  the  news  of  the  doubt  came  naturally  enough  to  the 
Courts  of  some  jurisdictions  in  the  early  days;*  but,  with  practical  una- 
nimity, the  same  reception  was  given  to  it,  and  the  pretended  privilege  was 
wholly  repudiated.*    For  the  past  two  geoerations,  this  has  been  a  settled 

*  The  truth  seems  to  hare  been  that  the 
minority,  the  rapportais  of  this  soppceed  priri- 
lege,  re6ected  merely  the  preindice  <,!  that 
reactionsrr  and  Jealoni  portion  of  tha  profenion 
which,  led  by  U  C.  J.  Kenyon,  had  «*t  itwlf 
stiffly  aninst  any  doctrine  bearing  the  approval, 
or  pot  Torirard  as  Mttled  by  the  sanction  of 
Lord  Mansfleld;  his  liberal  Tiews  on  this  sab- 
lect  are  seen  in  Cox  v.  Whalley  (cited  ante, 
I  M2a,  note  1 ) ;  this  attitude  of  Lord  Kenyon 
has  been  dsewliere  noticed  (ante,  |  1858).  In 
this  initsnce,  it  would  ssem  that  when  Lord 
Kenyon,  in  the  case  of  Bain  v.  Hargrare  {mpra, 
note  1),  had  committed  himself,  probably  with- 
oat  much  reflection,  to  the  priTiiege  in  queetion, 
his  followers,  notably  .Insticee  Oroiie,  I^wreiiee, 
and  Rcolce,  came  to  stand  by  it  obstinately,  as  if 
the  credit  of  Lord  Kenyon's  memory,  and  of  the 
morement  he  represented,  were  inrolved. 

*  Sir  Samuel  RomiUy's  argument  for  this 
bill,  set  forth  in  his  diary  (Lite,  3d  ed.,  11,  9) 
was  a  forcefnl  one. 

*  The  act  was  offered  ss  a  "  Bill  for  Pechu-- 
ing  the  Law  with  respect  to  Witnesses  being 
Liable  to  Answer"  (Haiis.  Pari.  Deb.,  1st  ser., 
VI,  4UI,  431,  48«,  MM,  595,  753,  768).  The 
statute  was  ss  follow* :  1806,  St.  46  Geo.  HI,  c. 
37  ("  Whereas  doubts  have  arisen  whether  a  wit- 
ness can  by  law  refnse  to  answer  a  qnestion 
relevant  to 'the  matter  in  iaane,  the  answering 
of  which  has  no  tendency  to  accuse  himneU  or 
to  expose  him  to  any  penalty  or  forfeiture,  bat 
the  answering  of  which  may  ettabliiih  or. tend 
to  establish  that  he  owes  a  debt  or  is  otherwise 
snbject  to  a  civil  suit  at  the  Instance  of  His 
Majesty  or  of  some  other  person  or  persons.  Be 
it  therefore  declared,  That  a  witness  cannot  by 
law  refnse  to  answer  a  question  relevant  to  the 
matter  in  is^ue,  the  answering  of  which  has  no 


tendency  to  aeensa  himself  or  to  expose  him  to 
penalty  or  forfeiture  of  any  nature  whstsoever, 
ny  reason  only  or  on  the  tola  ground  that  the 
answering  of  such  question  may  establish  or 
tend  to  establish  that  he  owes  a  debt  or  is 
otherwise  subject  to  a  civil  suit  either  at  the 
instance  of  His  Majesty  or  of  any  other  person 
or  persons  ") ;  180|4,  R.  v.  Wobnm.  10  East  .^95 
(pauper  settlement;  an  inhabitant  of  the  de- 
fendant parish,  refnring  to  testify  for  the  plain- 
tiff parish,  held  not  compellabM;  the  statute 
declared  not  to  apply  to  the  party's  privilege, 
and  the  inhabitant  being  in  snmtance  a  party). 
Similar  sutntes  exist  in  Canada:  Can.  Evi- 
dence Act  1893,  I  5,  as  amended  by  St  189S,  c. 
S3  (no  person  Is  to  be  excused  on  the  nonnd 
that  his  answer  "  may  tend  to  establish  his  lia- 
bility to  a  civil  proceeding  at  the  instance  of  the 
Crown  or  of  anv  person  ;  remainder  as  quoted 
Dotr,  I  >S8l) ;  'Man.  Rev.  St  190S,  e.  57,  {  ft 
(like  Can.  St.  1893,  c.  31,  |  5) ;  N.  Br.  Consol. 
St  1877,  c.  46, 1  1  (similar  to  St  46  Geo  17). 

*  The  questions  and  the  answers  in  Lord 
Melville's  Csse  became  known  to  the  profeuion 
in  America  by  their  publication  in  Hall's  Jour- 
nal of  American  law,  I,  9S3 ;  they  sppear  not 
to  have  been  elsewhere  printed  at  the  time, 
except  in  later  editions  of  Fealte  on  Kviilence. 

*  Kg.:  ISM,  Oorham  o.  Carrol,  3  Litt.  SSI 
(liability  on  a  note) ;  1827,  Robinson  v.  Neal.'S 
T.B.  Monr.  ai3,SI6;  La.:  1819,  Planters' Bank 
V.  Geor^,  6  klart  670,  673  (no  privilege  for 
matters  involving  liability  to  a  civil  unit) ;  Afd.: 
1818,  Taney  v.  Kemp,  S  H.  A  J.  348  (no  privi- 
lege as  to  answers  which  "  may  expose  him  to  a 
civil  action") ;  1836,  City  Bank  v.  Bateman,  7 
id.  104,  III  (same) ;  1838,  Stoddert  r.  Manning, 
8  H.  &  G.  147,  157  (same) ;  1829,  Naylor  v. 
Semmes,  4  Q.  4  J.  373,  376  (same) ;  Mau. : 


"  "'o-'m         wmoff  CTTO,  u«n,TT. 


lint  coDwadMron  «!^T*"  T  *°  *  ''•""l"- 
1830,  Bull  r  Lor3.»-i?S^!"°"'' property"): 

'•  •dreiMlv  .<«L.  il*  ""7  m»tter  that  mar 
•ion  or  tend  to\Shw.  i^  "'"'''»'  P^^wo- 
(preceding  L.  ,JpS)?  JV //'?',I|,''*p«<' 

1818,  Baird  •>   C  "hS?  4  1?  P^".?««'i  ^«-- 
(Mine);  iLs   Rlh!r*"o«*"'  ^  '''■   "»».    IM 

»e««r  to  a  debt  iw™™!.^ .  'P'?'^'«««  not  to     g  3431  dike  cklV  f^J '.  ^'"*  ''•»■  St.  1898. 
-.i-teuautho^OT^ti^riiSC.^'     U,  ,<rr  SS-b-^n^^  W-r'^;  |-?; 


witnetMi,  anlt,   |  moa.   u.^  ., 

Court',  rem^k  ;VlJ4  "  rr'-v"-  ^'*  "" 
Hatch,  6  i,I  361  aZZZh-  *^'  ""'""op  ». 
Statute,  have  «,lfi!!^'''  '« <»«'  «Ppr"vid). 
Ah,ka  C.  C  P  "Z  'J'J-?'?,^'  the  .object: 
C.  f  847)  J  Co/  C  C  P*i«-o*  .<"''•  "■■•  Annot. 

•n.wer  tending' ,|  Set  "  tEi"'^  '?'  •» 
owe.  a  debt  o?  i.  otherwfJl  .-fe'  ""''  *'"•"■ 
•nit",;  Af..  Kev  8t  1899  iffiT  *"J'5''» 
from  an«weri,„   a  re  evai'.t*  „,?f  i""  P'*"'*?" 

;abje..t  toadvnTnh-r  AWr^  r'  **  '^S'"^'- 
MIO  (.0  pr^He~^.'^i^iJ^'TL.*!:J899, 


I,    ( 


I  S3S7     BOOK  I.  PART  m.  TITLE  II.  SUB-TITLE  lU.    [niir.  LXXTII 


torn  A  (wmfatMrf)  t  PKITILEOBD  TOPICS. 

Sra-Tono  III  PMTILKOK  rOK  iHTI-MAlUTAL  FACTi 
(HUaBAKD  OR  Win  TimrTlNO  AOAIRBT  THE  OTHIS). 


I.  InfananL 

tun.  Hilton  of  tha  Priiril«|«. 
|au«.  ruUcyofllMPliTikgu 

3.  Who  la  prohibited  u  ■naband 
or  Wlft. 

I  2SS0.  PanuDonr ;  Void  llanlag*. 
{  last.   Bigmmow  Muriag*;  UispoMd  ibi- 
rial*. 

I.  Wbat  ia  prohibited  aa  TwtliBony. 

I  2338.   ExlnjadlcUa  AdmiMiona  of  Wit*  or 
Hniibandi  Agont'ii  Admiiaiunt. 
I  liSS.  Hmum;  ;  PradnctioD  of  DoeaiMoU. 

4.  What  ttoBtimony  ta  Antt-Mailtal. 

f  nS4.  Twtimonr  aniniit  Hubaod  or  Wife 
Bot  ■  V»Hj ;  QtMnl  Principle. 

I  aa.15.  Same :  Sundrjr  Appliratiou  of  tba 
Bala  (Baokroplcy,  Adultery,  etc.). 

fnse.  Same:  Co-iodicteea  and  Co-dafend- 
aota. 


IMST.  TafUnny 
Dacaaaad  or  Uivoread.| 


Raabaad  or  WM 


•.  ABtt-lfarltal  Taatlatoay  admitted 
BxoaptloiiaUy. 

I  M3».  At  Common  Law,  bjr  Naeaaaltjr  IVf 
Jorlaa  to  tha  Bpoua,  br  Battarjr,  Abdaction, 
Adiiltarr,Fraad,aiid  tba  lika;  IMrorca;  "Crima* 
■galut  tha  Uthar  "). 

I  M40.  Under  Stalatorjr  Bsoaptloaa  (Sapa- 
rata  Eatata,  Agancf,  ate.). 


laga. 


I  (MS. 

plied. 


ol  tha  PriTllafa. 

WhoM  b  tba  Fririlage. 
Waiver  of  the  Pririlen. 

irdH  of  tba  Prlvl- 


i. 

I  v.it'i. 
"l>?.  Inference  from  Exei 


7.  Btatutory 

Statntorjr  AboUtion,  Bzpreai  or  Im- 


§  2227.  Biato<7  of  tha  PrtTOago.  The  history  of  the  privilege  not  to 
testify  against  one's  wife  or  huslMnd  is  involved,  like  that  of  civil  parties 
(anU,  §  2217),  in  a  tantalizing  obscurity.  That  it  existed  by  the  time  of 
Lord  Coke  is  plain  enough ;  but  of  the  precise  time  of  its  origin,  as  well  as 
the  process  of  thought  by  which  it  was  reached,  no  certain  record  seems  to 
have  survived.  What  is  a  little  carious  is  that  it  comes  into  sight  about 
the  same  time  as  the  disqualification  of  husband  and  wife  to  testify  on  one 
another's  behalf  (ante,  §  600) ;  for  the  two  have  no  necessary  connection  in 
principle,  and  yet  they  travel  together,  associated  in  judicial  phrasing,  from 
almost  the  beginning  of  their  recorded  jonmey. 

This  much,  however,  may  be  fairly  assumed,  that  the  privilege  existed 
before  the  disqualificati(m ;  for  in  what  is  apparently  the  earliest  explicit 
ruling,  in  1680,  the  wife's  testimony  on  her  husband's  behalf  is  treated  as 
receivable,  while  his  privilege  to  keep  her  from  testifying  against  him  is 
apparently  sanctioned.'  Moreover,  the  privilege  is  recognized  more  than  once 
in  the  next  half  century ;  *  but  there  appears  no  ruling  upon  a  wife's  diaqualifi- 


t  1580,  Bent  r.  Allot,  Gary  135  (a  defendant 
harine  examined  bia  wife  in  chancery,  the 
pbintltt  WM  allowed  a  inhpoena  against  her, 


preaaed  if  ha  did  not  inffer  her  examination 
for  the  plaintiff). 


_  •  1613,  Anon.,  1  Brownlow  47  ("  Br  the  com- 

ihe  <niamina*'iT  for  tba  bnaband  to  be  aup-     mon  law  she  shall  not  be  examined"  against 
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If  S397-9S4A] 


HUSBAND  OR  WlVK. 


tnn 


Mt  without  .ignificnt  tflTn^XXrlr''!^  ^""'"•y-  ^'  '  ' 

•  common  figure  in  iuiy-tri.l.  w..^inIvJ^u  *'"'""*"*"•  ^'^»'«»'» 
tion.  whatever  b,fo«\J.  «^me\^  "io/S  "?  '^^i^^'  »«  "X  di^jualificit. 
though  he  WM  not  compelUbTe  (rr^l'^iit.  .o';ht'*r-"^^  <"*"'  «  "«>• 
no  clue  i,  to  be  found  in  thi.  2    M  !.^'  *."  "  "•*  '•^""K-  »»>« 

the  eccleai^ticl  law,  w;:;u  ?"ge  tal  ibS;"ia'"  .1'  ""''"T"'  ""•»  "' 
have  been  naturally  drawn  upon  for  anaS  th„i  ?•«''"'*  ""«'"  »''"• 
neMea  included  not  only  a  wiff but  aU  »iiT  '  ^  *'".1"«''fi'^«tion,  „f  wit. 
with  dependenu  and  aemnte  «  IIT  "'^^  **'  "*"'  ''"'''^  together 

JawiudJnrrX'u«r«'^d^'^^^^^^^^^^ 

•ny  but  the  wife*  To  supple  therefZ  .  VI  •  '  "t^  "^''"  pnvileged 
rule  i.  to  auppoae  that  iti  m^«1  1  "  ^^^"°?''«  "'  *''«  ecclesiastical 
»ted  and  weH.  2t  „St"  d  LT»^^^^^  •*''"''•  """  -leliberately  aepa. 
the  discrimination  aSTnariw^ft'  '*""'  '°"P«''  «•  »°  «=«=«"«'»  ^ 

.  n'SU5\tX"S;^:i  ttit  ;r "  r^'t  °-  --'^-  ^-t 

family  unity  and  more  ri^rpTteZ  .!&  ^  '"  ?°"  ^"y"  °'  ''''>"" 
admitting  to  the  witneas-atend^^!^  authority)  to  condemning  a  man  by 

.hared  the  .KcretTof  ht  d^ie,rWe  h  *^T  ""l"  "^"^  ""^^  »'«  ~o^ 
were  almost  numbered  at^rhU  ttiri^*  a"?'"  I"  ""^^^^^ 
petit  treason  by  a  wife  or  a  «,™„?  •  ,  *  ^^  '''•^"  **>«  o^ence  o« 
hold-was  atUl^Tmi^  it  JI*,h'"'*  "^  '^'  ^""^  «'  '»>e  house- 
.hould  abet  («  iST^'e^LZSlT?  ""rT'^'"*'  ^'«*  »»>«  '**  i'-'e" 
petit  treason!  «d  -^ilVS ^'pe^^^a^Tf^ L^  ''T  !"»"«''  ^ 
death.7  This  process  of  thorwX  L*^  u  •  .  "  *°  '*"'*  •»"  husband's 
pellability  oU^^Z  a    wt„   .^f  ?m  ^"""^  "««Plained  the  com- 

wh.«M-  kJ^^    5"    ••  ',»•''   '""""S-    ("And 


6«fo»  lbs  Mid  oommWonei.  [■■  other  penoM 
ow  (Mn  m  no  mliagi  /or  lome  tima  tW 


3035 


I  600;  w^,  notw  8_ij.  ™""    ""^ 

•  ilo**,  I  (00. 

•  ^iite,  {  600. 

•  1613,   Anon.,  I   Brownlow  47   (a  so.   !■ 

wife  „  not  bound  to  discover  her  huibwd'.) 
Th.  following  CM.  .Mm.  to  irt.nd  iloM^i 
^ff  An''l«/»  Trial,  3  How.  8t  "rr  40|  4M 
(hr  th.  judge,  "in  lilc.  n,M,D,r  [to  a  «  fel  , 
TlUjin  mirfit  h.  .  witn«.  a<niD>t  hi.  lord  in 

««t  man  whoM  wrvanu  ahonld  b«  allow^ 
witoMM.  to  take  away  hi.  life!"). 

mpro,  mnd  the  Keneml  notion  then  prevaTent  a* 


ISS97 


pRiTiunu)  Toncft 


lOU9.  LXXVU 


•ud  with  th«  fust  that  th*  privikp  b  nconUd  for  half  •  e«taT7  baton  tbo 
diaqaaliflcation  ia  mantioiHid. 

Tha  ditqualiSoatioa  ia  not  toand  unta  Ooka'a  tiaatiaa  appaara.  Whathar 
iU  aubaequant  ouaar  ia  to  ba  oiaditad  wholly  to  hia  oraatton  ia  perhapa  a 
matter  (or  apaoulatioo.*  At  any  rata,  in  1628  ha  oouplaa  in  tha  iMna  aantanoa 
both  privilega  and  diaqualifieation : 

l«38,  Sir  SAMftf  CWfa,  ComaMaUry  npea  UOMoo.  6»:  "Ha  Ihal  lowlh  Utirom 
Uftm  bMOMth  InfMBOM  ud  om  b*  no  wiloMM;  or  If  Um  wIImm*  ba  aa  inftdalt,  or  of 
iion-tMM  ■Mmary,  or  not  of  diMrttton,  or  •  pitrUo  tnHrM>«d,  or  tht  Uko.  But  often. 
tImM  a  man  may  ba  «hallan|Mi  to  ba  of  •  Jury  that  eaonot  ba  ebatlangad  lo  ba  •  wttnMM, 
Mid  tharafora,  thoagb  tba  wttnaaM  ba  of  Um  aaarMt  atUaaaa  or  kiodnd,  or  of  ooaaMll,  or 
tanant,  or  aarrant  to  ailhar  pMrtla,  or  any  olbar  asaaptkm  tbat  makatU  bim  not  iiifanioua, 
or  to  aant  andaratandiag  or  dlaeratioa,  or  a  partia  la  iataraat,  tbou(h  it  ba  prarad  triia, 
•hall  not  axeluda  tha  wltnaaaa  lo  ba  iwoma.  .  .  .  Nota,  it  hath  baan  raaolrad  by  tha 
JiMtioaa  that  a  wifa  ewinot  ba  produoad  aithar  againat  or  tor  bar  hnaband.  fM  nuU  dum 
animm  m  earn*  mm  ;  and  it  might  ba  a  eauaa  of  implaeabla  diaaord  and  diMantioa  batwaan 
tha  hiuband  and  tha  wife,  and  a  maanaot  graat  inaonranianea;  but  in  lona  eaaat  woman 
ara  by  Uw  wboUy  axoludad  lo  baM  taatiaony,  aa  to  proro  a  man  to  ba  a  TiUain.'* 

Ia  Coke'a  pronoancament,  the  privilege  ia  stated  in  abaolute  tarma.  Kever- 
thaleaa,  it  waa  aliaady  we)l  underatood  to  b^  lubjrct  to  joma  exceptions  in 
criminal  cases.*  In  civil  oases,  it  appeara  to  have  beea  generally  aaaumed  to 
be  already  conceded ;  ^  although  some  sort  of  doubt  huiig  over  it  in  this 
respect  for  more  than  a  century."  By  the  eud  of  the  1600s,  the  exiatence 
of  the  privilege  in  general  ia  plain  enough  in  both  civil  and  criminal  cases ; " 
and  the  doubt,  after  all,  never  had  any  chance  of  sanriving  in  tha  face 
of  Ck>ke'a  authority,  and  has  lett  no  mark  upon  Uie  law  and  no  serious 
controversy  in  the  records.  On  the  whole,  then,  the  privilege  may  be  said 
to  .ve  been  understood  to  exist  in  soma  shape  before  the  end  of  the  1600s, 
'■.'  <o  have  been  firmly  eatablished  by  the  second  half  of  the  16008. 


*  Bacaaaa  ha  eiMa  ■■  anlhotily  a  mling  of 
10  Jac.  I,  I.  «.  1813,  which,  bowaTar,  waa  ap|Mr- 
autly  tba  eaia  ia  Biownlinr,  eitad  Mupra,  and 
awartad  tha  piiTila|ta  akma. 

•  lUI,  Lord  Andlay'a  Trial,  S  How.  St.  Tr. 
401, 401, 414  (the  JadgM  naolvad  tint  tba  wlfa 
BUJtht  ba  a  witoaM  aipdart  bar  botbaad  for 
rapa  apon  her,  inalicatail  by  bim;  "for  iha 
wai  tin  part/  wrongad ;  otberwiia  iha  mij(ht  ba 
aboaad " ;  "in  drll  eaiaa  tba  wifa  may  not  [wit- 


agaiint  bim],  bat  in  a  erimiaal  eaaae  ofthii 

natoia,  wbara  tba  wifa  ia  tha  party  agniaTw? 
and  on  whom  tba  erima  ia  eommittad.  Me  ia  to 
ba  admittad  a  witnaaa  agaiaat  her  hnabaDd  "). 
7n  tba  foliowing  report  o(  thia  aun,  tbe  privi- 
lege ia  denied  fur  sriminal  caaea  in  general: 
1631,  I'Oid  Aadlay'i  CaM,  Hnttoa  115  ("It  waa 
raaolrad  that  in  caaa  of  a  common  panon  be- 
tween party  and  patty  aha  could  not  [be  a  wit- 
nem],"  "  bnt  between  tbe  Kins  and  the  party, 
npon  an  indictment,  abe  may,  althoagh  it  eon- 
cemi  tbe  /ha*  herMlf").  Thia  explaina  tha 
meaning  of  the  donbta  hUar  aspieaaad  {pott, 
1 1839)  by  aoma  jadgaa  aa  to  tha  law  of  Loid 
Aodhgr'*  Csm. 

aoM 


>•  ItSO,  Bant  V.  Allot;  ISIS.  Anaa-j  1631. 
Lord  Aadlay'a  Trial:  cited  mpn. 

>t  17S4,  Bantley  ■>.  Cooke,  S  Dong.  4t> 
(aHMmpdt  by  woman  aa>w  tU;  R.,  being 
called  by  defendant  lo  piore  bar  married  to 
him,  waa  axclndad,  by  three  jndgea,  on  tba 
gniond  tbat  tbaia  waa  a  ganeial  rale  for  all 
caaea;  Bailer.  J,  doabtad,  becaoae  '-a*  tn  tbe 
general  rale,  I  lad  it  only  ia  criminal  caaea"). 

>*  Caaea  dtad  patt.  %  1S38,  nod  tha  follow- 
ing :  16S4,  L.  C.  J.  Jaftraya,  in  I^dy  iTy'i  Trial, 
10  How.  8t.  Tr.  S5S,  644  ("  By  tha  Uw  the  baa- 
band  cannot  ba  a  witno'  >zaiuat  hia  wife,  nor 
a  wifa  againat  her  hns^iwd,  to  charge  them 
with  aaythhig  criminal ;  escep:  only  in  caie*  of 
high  treaion.  Thia  ia  ao  known  a  common  mla 
that  I  tboaght  it  eoold  nerer  have  borne  any 
qaeation  or  debate");  XM.  Cole  v.  Gray,  a 
Vera.  79  (UU  for  aceoont  br  rbildnn  of  the 
defendaat'a  wifa  by  a  former  hnaband :  tbe  wife 
waa  examined  for  tbe  plaintiff  aa  to  the  amount 
of  her  fliak  haabaad'a  aetata :  bat  L.  C.  Jeffreya 
"  diaidlowed  her  eridence  and  declared  the  wife 
eottld  not  ba  a  witaam  againat  bar  hnaband"). 


.»d  of  ja.tifJo.tion.  which  do  nTL/fr  .«^w"  *i''?  •*"  '"^  "P'-« 

•xi.t.nc.unrivinguofl.  th^\Zih^,'l'^^  """"  h«l .  good  «Mon7, 
of  ceruua  «tiflci.l  ^JT  Z^nT^  »*«>  centnrie.  »p«a  the  .trength 
-ch  other,  with  thejrofTf'^dwThTr  :'>»»^/"->"cil.bI.  wUh 
invoked,  with  .mug  judical  poiidvll  ft"  '"''  ■*"  '*  '"'*  y**  "!*•»«"' 
.I»ctn,of  for«..icd!ur  Soo^Ser./.nl!!,'^'"  '°"°"'"'  ^  «'"  »»»• 
««ried  out  in  the  enfolding  of  theruSn;?'^.r"""  ""  "'"  '"K*""^ 
e.««  for  iU  exi-tence;  .nd  no  on,  of  tLT  n  ""  ^P"^"^  •  -ounj 
the  moUve.  or  ^ntime^U  whkh  "tnily'L^S  ?  t^"""'^;  "''"^""^ 
of  the  rule  in  the  1500.     Y«t  Z.    ^     7  *''®  °"8'"*'  *ocept.nce 

then,;  one  for  thi,  jndr«.oSr  fo^th^^^  curre„t.-one  he«  and  on. 
.«« ;  but  they  wer^  id^ntS  i^  th  .  5h!t'  t^'  ^^"^  ^'"^  ""'*■  '""y-  ^  ^ 
•nd  wen  .]w.ys  oxDectodTlT  i  •  *  ^"^  *"*  P"*  '«"th  a.  dogniM. 
privilege  exi^.'S  K«  .^/tTffl  TIL  '^''  '''  ^'^  °' 
ence.  all  were  equdlr  weed  To  nim.  1  ^  T'  «°^  '^*"'  '°'  «»t- 
matter  of  much^u^cSTqtnl  That  .^^  "^^  P'^'"'^  '^"  * 
plain  Mswer.  And  .o  X,  Tih/fn  ^.  ?"V"°"  ^'"^  "°*  «>'"«'^«  • 
que.tioning  too  mhly  the  Ltullt  ^^^T"" ,''"'"  ^*"''''"  '*  »''«  bar. 
the  ^f  Jon  had  toC^altCtSrh  rattaatSel'  '''  ^"^"  °' 

JnfSort:  rwtthot^i' t:e7tT^^ "-  '-^  -  ^^- «- »' 

Latin  word,  of  m«lival  ^ThSL^^^  ^  "T    ^'  '"«"»'««1 »  '«"' 

f«l  in  it.  moralit/^rnZ^r  u 'vli  'olfT'*^  *  '=°""'»«"*'-  doubt- 
oewor.  «em  to  have  b^rjtilflei  Jo^t  """"  ""*""'  ""^  *«"  «"»- 
Unin.tructad  by  worSiy  j^Lw  .«lli  '7"*^°  ^P*""  *''»  •"»?!«• 

hM  been  .low  Jo  .ppriiU'S  t^^S^utrt^etZi'^oW^^^ 
vanou.  reamninmi  hv  w)..v.h  tu  .        laiiacie.  of  the  rula    The 

court,  rome  in  others    Rnt  «i«o!!'  .      *'  °°®  ^""8  "d  in  one 

appea«d  in  I^d  by  the  triv  iSo?  T  "'.*'''  *"^''  *"«'"°-»'  ^ad 

mere  repetitiZ  ThVfolWinT^t^t'J^SS  L'^"  "  """"^^ 
leading  type,  of  Mgument:  *'***^  '"^  ""e  fairly  to  represent  the 

«.^of£d;i- i'^.Ti^'^r-  "•  »^»=  "[«-  ««0  wif.J.«ai«bl.d  .n 

^^ui«i,  wue  .ayt  eaanot  be  made  una  of 
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■gaiDst  him,  m  nothing  th«t  sh*  my  or  doM  md  b«  made  om  of  for  him ;  and  by  the 
aame  ml*  of  jostio*  it  cannot  be  made  oae  of  againat  him,  for  otherwiae  the  rule  would 
be  uneqoaL"  Mr  S.  Showtr  (for  the  aoeuted) :  "The  aotiona  of  a  wife  cannot  be  evi- 
dence for  nor  againat  bar  hatband,  ...  and  that  for  the  economy,  the  danger  might 
follow  in  oaeea  of  matrimony  and  familiea." 

1786,  Uardwiekt,  L.  C.  J.,  in  Barter  t.  iMcw,  Lee  eaa.  t  Hardwire,  884:  •'The 
reaaon  why  the  law  will  not  aufler  a  wife  to  be  a  witneae  for  or  againat  her  hnaband  ia  to 
preeerre  the  peace  of  familiea.  *' 

1767,  BmIUt,  J.,  Triala  at  Niai  Prioa,  386 :  »  Hniband  and  wife  cannot  be  admitted  to 
be  witnen  for  each  other,  beeanae  their  intereato  are  abaolutely  the  same;  nor  against 
each  other,  beoauae  contrary  to  the  legal  policy  of  marriage." 

1768,  Sir  William  Bladulont,  Commentariee,  I,  448:  "If  they  were  admitted  to  be 
witneaaea  ybr  each  other,  they  would  contradict  one  maxim  of  the  law,  nemo  in  propria 
eauia  UMit  ti$e  tlOtt;  and  if  agoimt  each  other,  tliey  would  contradict  anotlier  maxim, 
nemo  Itntlur  minimi  oecKMrt." 

1792,  Kmj/on,  L.  C.  J.,  in  Dam  r.  Dtmngoiy,  4  T.  R.  678:  « Their  being  ao  nearly 
oonnected,  they  are  snppoeed  to  hare  anch  a  bias  on  their  minda  that  they  an  not  to  be 
permitted  to  give  evitlence  either  for  or  againat  each  other." 

1839,  Irein,  J.,  in  MUU  r.  U.  S.,  1  Pinney  73,  75  (excluding  a  huaband  called  on  a 
charge  of  hia  wife's  adultery):  "The  fact  here  aonght  to  be  proved  by  the  huaband,  to 
wit,  the  marriage  of  himaelf  and  the  acouaed  (or  phuntiif  in  error)  waa  ao  important 
that  without  it  the  proaeoution  mnat  fail,  and  hia  wife  thongh  once  aceuaed  would  then 
ataud  acquitted  before  the  world.  But  auffer  or  compel  him  to  teatify,  and  indelible 
diagrace  may  be  fixed  upon  hia  family  and  he  be  madaf  tlie  subject  of  the  deepeat  mortifl- 
eatioD  which  a  aenaitire  being  can  endure.  .  .  .  Ia  a  policy  ao  fraught  with  miachief  to 
thoae  delicate  relations  of  society  to  be  eatablished  ?    Surely  not" 

1867,  Campbdl,  J.,  in  KnouUee  t.  People,  16  Mich.  408,  418  :  "It  ia  very  manUest  that 
the  rule  which  preTents  a  wife  from  being  compelled  to  teetify  againat  her  huaband  ia 
baaed  on  principka  which  are  deemed  important  to  preaerve  the  marriage  relation  aa  one 
of  full  confidence  and  affection ;  and  tliat  thia  u  regarded  as  more  important  to  the  public 
welfare  than  that  the  exigencies  of  Uwsuiu  should  authorise  domestic  peace  to  be  disre- 
garded for  the  sake  of  ferreting  out  some  fact  not  within  the  knowledge  of  strangeta.  .  . . 
ITie  power  of  declining  to  call  such  a  witness  is  not  reserTcd  to  protect  from  awkward 
disclosures,  but  out  of  respect  to  the  better  feeUngs  of  humanity,  which  impel  all  right- 
minded  peraona  to  shrink  from  any  needleaa  expoeore  to  the  ordeal  of  a  public  examina- 
tion of  persons  who  would  be  nnnatoral  and  nnwrathy  if  they  did  not  feel  a  very  stronr 
biaa  in  favor  of  theh-  consorts." 

1868,  Skarewood,  J.,  in  PringU  t.  Pringle,  60  Pa.  281,  288 :  "  Nothing  u  better  setUed 
than  that  wherever  the  wife  is  interested,  the  husband  cannot  be  a  witness;  not  on  the 
score  of  his  interest,  for  he  may  preclude  himaelf  from  any  by  araleaae,  or  may  have  done 
io  by  a  aetUemant  to  her  aeparate  oae;  but  entirely  on  the  ground  of  public  policy.  It  ia 
neoeaaary  to  preserve  family  peaoe  and  maintain  that  full  confidence  which  ought  to  sub- 
sist between  hosband  and  wife." 

1875,  Mr.  Evaru,  arguing,  in  TYften  v.  Btteitr,  N.  T.,  Abbott's  Re^  IL  49  (objecting 
to  the  admission  of  the  plaintiff  in  /m  action  of  criminal  conversation) :  "  The  common 
law  has  said,  great  aa  is  the  interest  of  tlie  administration  of  justice,  all-powerful  ax  it 
abooM  be,  to  draw  into  court  ail  evidence  that  can  speak  the  truth  within  the  rules 
of  evidence,  yet  the  administration  of  juatice  was  made  for  society,  not  society  for  the 
administration  of  justice;  and  there  are  cerUiu  institutions  of  society  lying  U  the  base 
of  our  civilisation,  sustaining  the  whole  fabric  of  its  prosperity,  its  purity,  its  dignity,  and 
its  strength,  which  must  not  be  undermined,  or  corrupted,  or  disfigured,  or  defiled,  under 
the  notion  that  in  the  adminiatratiou  of  Justice  the  truU>  must  be  sought  in  every  quarter 
and  from  every  witness.  Thna  the  great  minds,  legislative  and  judicial,  the  great  moral- 
iata,  the  great  religious  teaehen,  have  aU  combined  to  say  that  there  are  certain  limiU 
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spJiot  m^-r^jsi-  *^  'ts„-ji "  «•"•«'"«• '-  -  <>•'- 

•..d  hu.  wJie  m  one.  or,  in  Lord  KTun™  J«^t!°  ""  T"?""""  '•''  "y*  "»»  •  man 
BO  msn  .h«U  put  wmndor  «io«,  w^  1«  fhf  ^  ^  "  '°"'*  '"  °"«  P"«»» '  -  it  i.  Mid 

aon  by  th.  .top  of  th,  .beriir  or  the  pri^Tott^T^'lv.*''''"^'  ""'•  ~"J"ff»'  «»- 
betry  the  other.  It  i.  not,  when  th.'^SonJomi  Sol  '^~»P«''  °"«  'o  «"»•  •"'1 
Wt,  or  the  duty,  or  the  pi^ticuUr  circoTt^"^^^^^^^  7  ^  f  °""'  ^  '»»''''  ""«  «"■ 
«.  th»  brought  up  for  .ttontion, «  the  in.S^„  ftJJiJ.'"'*'''"'^  •*"■  »*  ""-"'K^  »>«»t 

.Utel'nfi.^tSoTTrS  'Ueo?;!.  ^°'  ^'*'°"^"  '^'"-"o";  their  ve.y 
by  Lord  Coke  a.^ liS^ale  oTth  nZT^T' ''"'''  "*  '^«  ^''^°«'*^°^ 
.re  merely  appeal,  to  a  fiS^  which  el:;?  L^f  i  °'  ""''^"^  P^"-"' 
such  a-  the  phr«e  of  Mr.  JusL  Buller  about  th^'kri  IPT'  ^'.'^'"'• 
.re  nothing  but  definitions  of  ignotum  p^tnoLK^T^  ""''^^•" 
vant,— such  as  Mr  Ju8tin«  niTt  7     .      V^o'*"*.    StiU  others  are  irrele- 

«lf-crinu„atio"  OtherairSZ'th  '""'^  '°  ''«  Privilege  against 
qu.lification.  and  e^Uol;TtlZ^:ZXr^'i  T,'^'  "'^^  '""^  "*'- 
The  disqualification  of  husband  aTd  wS  "r*'"''.?'^^"*"!  communications, 
rests  on  reasons  wholly  SZdent  nfl  ^^'/^  '"  ""*'''  "^''^''^  ''«l>alf 

each  other  (««fe  8  eoirtd  vt  ?      7  ?"'*'"«"  "°'  *°  ^^^^  «8«^«t 
«)me  reason  for  thelStS?n  J"  f„^  °*  "'^  '"'■"''  j^^^^es  put  forward 
rules  were  identici  ^  Sri  l^r^'-'T^^ 
nications  is  not  Sy  nSte  diff«t'„     '     '  ^'T^'^"  '"'  confidential  commu- 
cientgroandr(«rV2Sv  t7vV  .r^'  ^"*f  "'"'^  "P*'"  '*«  °^"  '^ffi- 

gult:oTo«tL\t%TsrrsTir^^^^ 

repeated  in  the  more  modern  o^ils  ahou^t  iZiVh'  'J^r^"'  ~  °'*^° 
oldest  of  the  anmments)  namT  ?L  5  ^  ^^^  ''""''  "'"^  *'"°»«  **>« 
-disturbing  the^«  of\S»'VZT/-^  "T'^  "'^"^^  ""^  «' 

ST  '  .K   "•'""''"  "'  ^''  *•""  *•>«  P«'»'*  °^  '"""ilies  does  not  eientkUv 
*  I78a^  &  «.  CUrigcr,  S  T.  B.  MS,  Set. 
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exaggerated  into  a  foundation  for  ao  important  a  mla    It  ia  incorrect  to 
aasume  that  then*  exiats  in  the  normal  domestic  union  an  imminent  danger 
of  shattering  an  ideal  state  of  harmony  solely  by  the  liability  to  testify 
unfavorably.    Moreover,  the  significance  of  the  aigument  is  that  if  Doe 
has  committed  a  wrong  against  Roe,  and  Doe's  wife's  testimcmy  is  needed 
for  proving  that  wrong,  Do^  the  very  wrwigdoer,  is  to  be  licensed  to  with- 
hold It  and  thus  to  secure  immunity  from  giving  redress,  because,  forsooth 
Does  own  marital  peace  will  be  thereby  endangered,  -  a  curious  piece  of 
policy,  by  which  the  wrongdoer's  own  interesto  are  consulted  in  determinino 
whether  justice  shaU  have  ito  course  against  him.    This  alone,  without 
further  following  into  the  details  of  the  reasoning,  will  serve  to  exhibit  that 
argument's  fallacy.    (6)  A  second  reason,  having  some  plausibility,  and  weU 
expressed  in  the  language  of  Mr.  Justice  Irvin  and  Mr.  Justice  CampbeU 
comes  in  substance  to  this,  that  there  is  a  natural  repugnance  in  everj^ 
fair-minded  person  to  compelling  a  wife  or  husband  to  be  the  means  of 
the  other's  condemnation,  and  to  compelling  the  culprit  to  the  humiliation 
of  bemg  condemned  by  the  words  of  his  intimate  life-partner.    This  reason 
if  we  reflect  upon  it,  U  at  least  founded  on  a  fact;  and  it  seems  after  all  to* 
constitute  the  real  and  sole  strength  of  the  opposition  to  abolishing  the 
pnvilege.     Let  it  be  confessed,  then,  that  this  feelmg  exists,  and  that  it 
IS  a  natural  one.     But  does  it  suffice  as  a  reason  for  the  rule?     In  the 
first  place,  it  is  not  more  than  a  sentiment    It  does  not  posit  any  direct 
and  practical  consequences  of  evil    It  U  much  the  same  reason  that  any 
one  might  give  for  abolishing  the  office  of  hangman  in  the  jaUor  the  business 
of  spies  m  a  war.«    In  the  next  place,  it  exemplifies  that  general  spirit  of 
sportemanship  which,  as  elsewhere  seen,«  so  permeates  the  rules  of  procedure 
inLented  from  our  Anglo-Norman  ancestors.    The  process  of  litigation  (many 
learned  judges  agree)  is  a  noble  kind  of  sport;  and  certain  rules  of  fair  play 
should  never  be  overstepped.*    One  of  these  is  to  give  something  of  a  start 
to  the  victim  of  the  chase,  to  follow  him  by  certain  rules,  and  to  respect  his 
feelings  so  far  as  may  be.     This  complicates  the  sport,  and  adds  zest  for  the 
pursuers  by  increasing  the  skiU  and  art  required  by  them  for  success.    The 
expedient  of  convicting  a  man  out  of  the  mouth  of  his  wife  is  (let  us  say) 
poor  sport,  and  we  shaU  not  stoop  to  it    Such  is  the  theory  and  the  senti- 
ment of  sportsmanship.    The  answer  to  it  is  the  answer  that  has  had  to  be 
made  for  all  the  instances  of  ita  invocation,  namely,  that  litigation  is  not  a 
game,  and  that  the  kw  can  never  afford  to  recognize  it  as  such ;  that  the  law 
moreover,  does  not  proceed  by  sentiment  but  aims  at  justice.    This  generality 
would  perhaps  never  be  disputed;  but  in  actual  argument  the  constant  ten- 
dency is  to  confuse  sentiment  with  reason.    A  learned  judge,  for  example* 


■One  OUT  note  ben  th«  iocomiBtoiieT  of  th* 
Uw  ta  coneediDg  the  pririlaga  for  the  tertimoor 
of  wife  or  hnihiuid  agmiiift  each  other,  hot  in 
iffDoting  it  for  the  teetimonjr  of  paraot  and 
child,  brothers  ud  liiten.  which  egoallr  inTolre 
the  tender  ientimenti  of  domtitle  Bit, 
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*  i<ii(*,SI84S,ra(.|SlSI. 
» , ,  8«!h  wu  the  Jangwn  of  Hr.  (ttttt  L.  C 
J.)  nenman,  onoted  pM,  f  SS91. 

•  la  KMNrka  *.  nopla^  qwited  ttpn. 


«  »m-.«]  H.SBA.r>  OB  WXKK  AOAIXST  THE  OXHKa    ,  .., 

•  court  of  juBtioe.  charged  with  s.!^g^cril,h  "  "  ".P"'*^  "PP"""  ™ 
buajnew  of  the  Court  and  the  lawTs  to  fin? «  ;  I  "f»'^°'*'We  and  solemn 
of  the  wrong  or  the  crime;  thatThlsto^  « J  .k'''''"''"'  ^'  ••"  ^'^  «"iJty 
to  the  truth;  and  that  thL,  Sh  '  H  1  ?'  «=°n'Plainant  have  a  right 
eatabliahing  the  truth  i.  not  tt  oltr^t^l  '"'^  °'  "^""^  j'«'"«=«  and'o 
m  this  respect  any  more  tha^in  others  ^^  consideration,  of  sentiment, 
has  yet  been  founj  no  logicid  Z^^Z  ..^  ^"1  "^  '"""'^^  "**«""'«=* 

h«  ever  risen  to  a  highe^S^elTran  apt^  t  th'  '''  ^"""'  P"^"««« 
of  sentiment  "PI**^  ^  these  same  considerations 

It  is  with  Jeremy  Bentham  that  we  bemn  to  fi„^  r    .u-   • 
many  others)  the  reaction  appearing  S»^k     ?,°  ""^  ""^°'«  "«  »  «> 
doctrine  of  the  common  kw -^d  f  i.^        '''"  ^'°«"^'  """^  unfounded 
(though  more  slowly1^Lt;rt„tW?T'"'"^  ^"'^  "'»*  '"""^  »«  find 
enlightened  professionally     iha  J.  "^  "^  ^'^'''^  »^Pt«''«'  i° 

the  variety  of  reasoning  thTh^  hel^  S^T^^k'^'^^  '^'"«  *°  "J-*~t« 
of  the  privUege  in  .  mLrate  numhlr^/]:^;^^,^^;:';«  •"><'«'  the  abolition 

•PTk  o£  re«oB  that  exhibito  itaelf  i.  Zy^JT^  *"  '""f  "^  ""y  ''"«'«'  «'•  f-int 

tinct  and  wteUigible  propodtio.^  m  vou  LI  rT.^u*°  ""'^'  •»  WWcble.  a  dU- 

U pr«,  «,^  the  oppcif  i'l^j  if\^"^i  notlt     ««!  *P«%'  of  th.  .ituation.  it 

betrayed  and  expo«d  to  punishment  by  hia^   ni„.!^  '^^  f.'*."'** ''««  »»' •"<'<'«»•) 
the  .u.to  and  th,  fee.  of  which  it  l  pmSia^i^r  *  ""  "'  *"  ""^  ««•  »i'h  i* 
Pw«»nt,  be  rare.    Let  o^  therefor!  «LL  .  ^      "'''• '"  """"Pw^wn  with  what  it  is  at 
wickedne,.J„thep«j:^ee«"w^hto^i^.r»'7  7»*li^^^  to  co«.„it  aS  ;J^  J 
to  the  bo«,m  of  his  family,  wdln  hb It^^     °'  *"•  """'  '«"  "»  «"»««  ^  "very  m« 
nun's  hou«,  hi.  cUe  ,  I^l^^  {^  Is  de^nST"^  '  '*':  "««"'?««'!  '•'  "«  make"^^" 
den  of  thie,...    Two  ".en.  Mh  t^itr^^  "|^»  "^  '"*  "*  "*,"''"*  «"'  «»"•  i"toT 
punuhable  with  ex«^y  the  wmeT^irt. '^    ?„   TJ!  **'  """"^  *'"  -»•  «"». 
P.O.)  ejidence  .ufflcient  for  oonviotto"  U  obSnabt  T^^^^t*'^"  """'*•  («>  i'  »>•? 
mony  of  the  wife.    While  the  one  »utter,Jc^^^Jl'^t}T''«  '*»""•  *°  «"•  »«•«- 
"Me,  with  what  conrirtency,  i.  the  oSTto  f'P"*"^' ''•»«»>  »>•  the  punishment,-  to  what 
rule  like  this,  protects.  .n;oun^t  Lt^'?™''^*"  "^T^  ^»  *»P««i^?  •  -A 
.  but  one  modiae.tk«  of  fr.K.nZh^t.  ^^rt  „^°'   '"'H''*^'  P^"^"  '•'-''ood. 
I  mean,  oonoeahnwit  of  any  f^^t^  of  wW^for  tt^^   l*^*^^  f<J»ehood,  is  another 
or  the  public  ban, .  right  iTilrJ^t.  "  t  ffS"  "'  "'"':;"«'"^  ''"'•»"^-" 

^"^^^^^tlln^-th^rirr£E^r^^^^^ 
^  Of  th-misoh^^^^,  «-^4^ThirKo^^•t;:7.xr;ts 

•  For  th.  hlstoor  of  the  JegtaUtioo.  ,„;,«^  ,  ^4, 
8041  r— ,  »  -«.. 
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on  otbwowMsioiwt^flM  prindiMl  oriaH,  Midth«taoii«MliMiit  of  tt,  whkli,  whtn  the  act 
■oeoiieMladiaeriuiinal,UitMU»eriiM.  .  .  .  [A.  to  the  (Ungw  of  '  dlmiMioii,']  If  tho 
di«Mn«ioo  wwre,  in  the  nMon  of  the  om*,  eo  implanble  m  the  •rgnment  uppoeee,  it 
•iiould.  eondetenUjr  epekliing,  opento  u  •  iiioUt«  with  the  Uw  to  preecribe,  rather  than 
exclude,  thii  •ouroe  of  information.  'If  I  attempt  tbia  crime,  it  may  happen  to  my 
wife,  from  whom  I  cannot  hope  to  eoaoeal  it,  to  be  called  upon  to  bear  wiuieM  agaiu/t 
me ;  and  then,  — cTen  if  I  thoold  aac^M  ftom  the  puniahment  of  the  Uw,  —  the  pain  of 
■eeing,  m  the  partner  of  my  bed,  the  ouce  probable  inatrument  of  my  deetruotion,  will 
newr  leave  me.  ...  Oh  I  but  think  what  mutt  be  the  tuSering  of  my  wife,  if  compelled 
by  her  testimony  to  bring  deetruotion  on  my  head,  by  diaclosing  my  Crimea !'  —  >  Think  ?  • 
answered  the  legUlator :  •  Yes,  indeed  I  think  of  it;  and,  in  thinking  of  it,  what  I  think 
of  beaides,  is,  what  jwh  ought  to  think  of  it  Think  of  it  as  part  of  the  punishment  which 
awaiU  you,  in  case  of  your  plunging  into  the  paths  of  guilt.  The  more  forcible  the  im- 
pression it  makes  upon  you,  the  more  eifeetuaUyit  answers  iU  intended  purpose.  Would 
you  wUh  to  save  yourself  from  it?  it  depend*  altogether  upon  yourself;  preserve  your  in- 
nocenoe ! '  To  the  legulators  of  antiquity,  the  married  atoto  was  an  object  of  favour ;  they 
regarded  it  as  a  security  for  good  behaviour ;  a  wife  and  chUdren  were  considered  as  being 
(whU  doubtleas  they  are  in  their  own  natara)  so  many  pledges.  Such  was  the  policy  of 
the  higher  antiquity.  The  policy  of  feudal  barbarism,  of  the  ages  which  gave  birth  to 
this  immoral  rule,  is  to  oonvert  that  sacred  condition  into  a  nursery  of  crime.  The 
reason  now  given  was  not,  I  suspect,  the  original  one.  Drawn  from  the  principle  of 
utility,  though  from  the  principle  of  utiUty  imperfectly  applied,  it  savours  of  a  Ute  and 
polished  age.  The  reason  that  presenU  itself  a*  mora  likely  to  have  been  the  original 
one  u  the  grimgribber  nonsensical  reason,  —  that  of  ttie  identity  of  the  two  persons  thus 
connected.-  Baron  and  Feme  are  one  person  in  law.  On  questioua  leUtive  to  the  two 
matrimonial  conditions,  this  quibble  U  the  fountain  of  all  reasoning.'" 

1853,  CommuMiotun  of  Common  Law  Procedure,  Second  Beport,  18:  "  A  more  difScult 
question  [than  that  of  admitting  them  in  each  other's  favor]  arise*  when  we  proceed  to 
consider  whether  it  should  be  made  competent  to  an  adverse  party  to  call  a  husband  or 
wife  as  witness  against  one  another.  The  case  would  no  doubt  be  of  rare  occurrence ; 
when  it  did,  it  would  in  the  greater  number  of  instanoe*  be  where  husband  and  wife  have 
•eparated  and  are  on  bad  terms  with  one  another.  In  such  oases  the  mischief  appre- 
hended from  the  interruption  of  domeetio  happiness  becomes  out  of  the  question.  But 
suppose  the  husband  and  wife  living  together  on  the  osnal  terms;  here  the  identify  of 
intereet  between  them  will  deter  an  adverse  party  from  calling  one  against  the  other,  ex- 
e*pt  under  very  peculiar  and  pressing  eireumstances  and  when  the  fact  to  be  proved  is 
oertein  in  ito  character  and  clearly  within  the  knowledge  of  the  witeea*.  ...  But  'f 
there  ba  such  a  fact  in  the  knowledge  of  one  of  two  married  perMMs,  *o  matnial  to  the 
Mttse  of  the  adverse  pwrty  a*  to  make  it  worth  Us  while  to  run  the  risk  of  calling  so 
hostile  a  witness,  it  becomes  matter  of  very  terioos  consideration  whether  justice  should 
be  allowed  to  be  defeated  by  the  axelusion  of  such  evidence.  It  is  dear  that  nothing  but 
an  amount  of  mischief  outbalanoittg  the  evil  of  defeated  justice  ean  warrant  tiie  exclusion 
of  testimony  necessary  to  jostiee.  What,  then,  U  tiie  miaehief  hm  to  be  apprehended? 
The  possibility  of  reeentment  of  a  husband  against  a  wife  for  testifying  to  facte  preju- 
dicial to  his  interest.  But  it  is  obvious  that  such  reeentment  oouM  only  be  felt  by  per- 
sons prepared  to  commit  perjury  Uiemselve*  and  to  expect  it  to  be  committed  in  their 
behalf.  Such  instances,  we  believe,  would  be  very  rare ;  and  we  do  not  tiiink  tiiat  a  re- 
gard to  tile  feeUngs  of  individual*  of  this  elas*,  or  the  amount  of  mischief  likely  to  arise 
from  a  disregard  of  tiiem.  i*  *afibifint  to  compensate  for  tiie  loss  which  in  many  cases 
may  result  from  the  exeluston  of  tiie  evidence.  ...  The  concluskm  to  which  the  fore- 
going observations  leads  n*  i*  tiirt  husband  and  wife  should  be  competent  and  compellable 

.Jt^'L  '??I?"1*T'!."^/"*?5L have  been  re-  makes  also  a  powerfal  pieseotatioo :  etroi  1 823, 
C55r  Jf  5iv  /TSir  »*''P',!*'?>u?^*^  ,"»  ^'mi  Uvingston,  Introdaetory  Report  to  the 
Xndence,  c  IX  ( I8M).  Another  of  his  disciples     Code  of  Bvidraee  ( Works,  ed.  1878.  tis*  «•). 
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^oiZ'^^lT^^C^Z!^'  ••"  "-'»"  ^  ^-  to  Which  .UWeou,, 

eheri.h«  with  tonrrniTtr  im  lf:nfttI1.'„'''°^r'^.^=  T  ^  *^'  "'•  »»«»'  *•  '•* 
V«  too  with  my  Ie«^  friend  Kj^".^™' '  ':<*  r"  "  '«•  "'•  »h»t  it  .hould;  for  I 

f.guU.«l  «H,iet/«d7ol!nm"„t  TJiTthT  '^"  *rr  '""'"''"'"'  °'  ""7  "•"«■ 
-  Tirtuously  .tind-Moept  »i«b  thl  mli^         no  *«,iety  or  governmeDt  «n  ttaDd 

M«  of  unity  .tt.ched  to^,  m^^'i^t U^n  B  t  ^'°'^"',  •~'"^"*«' '"  »»* 

i.  called  the  prog,^  of  civUi«»tJoTXt  w«  h '  "kL'  "*  T.*"  ***  *'"»«'  """  «"  "»>»» 
b.  blind  to  thrfeSLibVn  of  Ih.  D,it!^i  been  mangled  .nd  defaced?  A™  we  to 
hare  b«>n  cxpIocWwd  Se^Lo^d'^^^hL  T^  »k  '«°°:;'.""  *•"*  *"""  »»  "'«'•  '«>«»• 
In  1848  that  unity  wm  e£Sw  iS^ilS  !bvT  ''".'^"r  °'  "•«*"»  '««'"''«'"'» 
get  out  into  the  world  aur^rter  .Ti^i^L  ^  ^?^'-^l  '^""*^  '  '  '  ^"^  •»"•  "ay 
and  ba,ine»  life.  Once  her^Xte^^'l '^^  T  *''!  •"":«*«■  "'  '""""••'«'^ 
•tone,  cnltivating  thoM  tendeV  «nt?m.?,rr„H  „ ,  r1°  u"^'"''"'  '""^  *""">''  "•«  •«'"*h. 
«lo,y.  bat  t^day  by  th,  ,^2  .rdS^,;';n,^^^^^^^  we«  at  once  her  gr«„  and 

of  iife,  and  becim«  an  actW.  and^nT»ndInt  ^  ■  n  "^^^  '"*"  "*•  »"»y  »«">•• 
My.  thfa  idea  of  unity,  ttA^Z^i^Tj'^,  T"  '!"•  '". '?  ""'«»''*•  T""  «»«»•» 
rude  hand  of  th.  law   Tr  Tt  *^T  *e  domestic  circle,  can  not  be  torn  by  the 

that  union  of  a»l  h-  bl'i^^'LT^f  1  "^^  *°':°'  J"""  """«''  »'  '"'^'A 
practical  appUcatto„o"iV^Z^Srvl~^^•/°'«°V•'^  '•"""y- »"»'  ^'^^ 
duced  h«^  .ir,  a  wonderfS  SL  o  .'IS  "i",'^  ^2.^^^^  'f"''  T  P'"" 
ancient  law  both  in  EngUnd  and  the  SUte.  ortK^t.^  Wh^ -LT'^J'" 

thoee  anoient  authorities  DronouneM)  i.nj»,  -  ~.i  "' '""  ""'V-  •  •  •  "hat  need  to  gather 

condiUon  of  our  soci^,rd°aZS„rnone  "f  th\"  H^S"' t  mS  "*  f^'-'r"" 
hare  been  conferred  mutually  upon  husband  and  wwf?    M      "  ••/ "'^•'™ '«Sf"'»tion. 

2.   Who  la  PioUbltod  aa  Buabaad  or  Wife 

^moro  the  lofty  object  of  protecting  from  invasion  the  san^H  marite 
peace  «  deemed  to  extend  to  those  only  who  legally  and  technlnr«« 

as  to  the  ralxdity  of  their  relation.    Hence  there  is  no  privilege  to  Sr^^^ 
whose  marnage  u,  void;'  their  domestic  peace  may  be  shatteS  a^any T 

i  PrfceSA.  nota  (hv  1^^  ir» n  »  .  _.  .      • 


lalnir  h.M  ™t  ..  _M.  nscloded) ;  179J,  R.  ». 
. Lti^r  ".  —  >i~''per  settlement:  per- 
son. cobaWtiDjjfor  30  ymk;  wife  admitteTto 


{alseir  held  oot'u  wife"  ex 
Bramler,  «  T.  R   """  ' 
»habi 


low,  1  Price  «l  Tpplnt  not  decided).    Bat  the 
prlrdege  we,  then  flnaUy  repudiated    1888,  Bat 


the  Bw  pn«t  mUng  of  Best,  C.  J.,  in  the  case 
at  bar,  nported  in  3  C.  ft  P.  MS).  ^  Z)1to 
nilings  in  the  United  StatM:  1868  Robertion 
fl8!»»e.  «  Ala.  J09j  1864,  P^]ri.  XSdeSi 
mm*  '"'  "»«^P~P'««AlTi«,,5M3: 
•  1831,  Wells  ».  Fletcher,  S  C.  *  P.  Is  rths 
"lat  her  flrM  hnsband  was  dead);   isiil,  R. 


held  "ont  i-;-;riS.  b«"'nS  Ulrfiilfso*.  ST     It*'  '  ^J  £■••  ^  <""•  otZi.hfllTml 


804S 


toxle  e.  Slate.  1 14  Ga.  1 9. 39  S.  E.  m  {a  ;„m2i,' 
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gant's  diMTetion.  Agam,  h  the  innocent  nnmarried  ere  not  deemed  to  de- 
■erre  the  benefit  of  the  rule,  to  too,  oonvenely,  ita  benefita  are  not  loet  hj  the 
ingeniona  wrongdoer  who  bringa  himaelf  within  ita  formal  terma  bj  marry- 
ing  the  witneaa  after  aervioe  of  anbpoena  and  thoa  creating  od  Aoe  a  domeatic 
peace  which  ia  to  be  jealously  aafeguarded.* 

§  2231.  BicaaivM  afantaca;  Di^^utad  KMrriaie.  It  follow*,  furthermore, 
that  a  second,  bigamous,  or  plural  wife,  it  not  a  person  whose  testimony  is  of 
the  privileged  class ;  and  that,  although  the  ezpoaure  of  this  marital  fraud 
may  long  before  have  dt  faeto  dispelled,  from  the  presence  of  all  partiea,  the 
mystic  halo  of  domestic  peace  which  the  law  so  strives  to  preserve,  or  al- 
though the  pax  eonjugalit  may  really  now  exist  for  the  second  purporting 
wife,  while  a  state  of  belligerency  may  prevail  for  the  first  wife,  nevertheless 
these  actualities  count  for  nothing,  in  the  theory  of  the  law,  and  de  jwe 
the  hypothesized  halo  surrounds  all  the  relations  with  the  first  wife,  and 
never  has  existed  for  the  relations  with  the  second.  Hence,  in  a  case  in- 
volving an  alleged  bigamy,  the  party  alleging  it  is  met  by  the  privilege,  if 
against  the  husband  he  calls  the  Jirst  wife,  who  is  upon  his  own  assumption 
the  lawful  one ; '  yet  he  is  obstructed  by  no  privilege,  if  he  calls  the  ucmd 
wife} 

It  is  true  that  the  husband  may,  on  the  facts  of  the  case,  be  disputing  not 
the  second  marriage  but  the  first  one,  and  thus,  by  the  husband's  claim  of 
facts,  the  second  wife  would  be  the  lawful  and  therefore  the  privileged  one ; 
and  hence  the  denial  of  the  privilege  as  to  her  in  that  case  would  seem  to 
beg  the  question  '9f  assuming  in  advance  the  very  fact  in  issue ;  so  that 
Courts,  being  hard  put  to  it  in  such  a  situation,  have  occasionally  allowed  the 
claim  of  privil^[e.'  Yet  this  solution,  after  all,  merely  begs  the  question  in 
the  converse  manner,  for  it  equally  assumes  the  disputed  fact,  namely,  that 
there  was  no  first  marriage ;  and  it  commita  the  solecism  of  recognizing  the 
privilege,  not  because  the  witness  u  the  party's  wife  but  because  she  is 

dar) ;  lS»4,Cakv.Col«,  liSllLSSS,  989, SSN.  E. 
70S  (dowor) ;  ISOS,  Bwber  ».  People,  SOS  id.  943, 
es  N.  E.  as  (dMd  M/hi,  noU  8) ;  186«,  Kdlr  r. 
Dnw,  IS  All.  107,  I0»  (i*|i4aTiB);  1S87,  Sttte 
V.  Jofauon.  IS  Mian.  476,  486 ;  1867,  Sliaak'i 
Ertate,  4  Bremt.  305,  306;  I89S,  FIdiict  v. 
State,  3  Heul  944,  946.  Compare  the  rnnnga 
on  a  wife*!  diiqml(fieatim  o*  A*  hubaitfi  hdmlf 
(antt,  i  605). 

*  1903,  Barber  r.  People.  M9  111.  543,  68  K. 
E.  93  (ieoood  wife  lield  admianble  to  piore  the 
■eeond  ceremonjr,  after  other  eridence  of  the 
flnt  oeremooy,  but  not  to  prore  the  tax 
ceremonjr,  ereo  after  other  endence  th«eof) ; 
1880.  Mflea  r.  U.  8.,  103  U.  8. 304, 313  (bisamr ; 
C,  charged  and  admitted  to  be  defendant^  wife, 
not  allowed  to  prora  hit  prior  marriage  to  E. ; 
"  it  ia  only  in  naaa  where  the  first  marriage  ia 
not  eontrorerted,  or  haa  been  daljr  eatabliahed 
b]r  other  erideaee,  that  the  teeood  wife  ia  al- 
lowed to  teetifr  ") ;  1874,  Friel  v.  Wood,  I  Utah 
160  (a  "  plnral "  wife,  excluded  on  the  facta,  so 
iaane  aa  to  the  raliditr  of  the  flrat  narrbLge 
being  laiaed ;  McKaan,  R.  J.,  iim.). 


majr  taatify  that  aha  ia  not  a  wife,  thonch  re- 
pated  aa  each) ;  1836,  State  v.  Saaoel,  S  Der.  A 
B.  177  (abre  wife). 

On  thia  and  the  preceding  point,  ooopare  the 
mlinga  npon  a  wife  a  difwd^eatimt  o»  At  Aw- 
hmd't  hJmlf  (atOe,  I  609).  Compare  alao  the 
caaea  concerning  ahductim  (pot,  {  S139),  which 
were  aometimee  placed  on  toe  ground  that  the 
marriage  waa  Toid. 

*  1899.  Padley  v.  Welleelejr,  3  C.  4  P.  558; 
1903,  Moore  v.  State,  —  Tex.  Cr.  —  .  75  8.  W. 
497  (after  proceaa  begnn) ;  compare  the  Georgia 
atatate  cited  pott,  {  iS39,  note  II. 

*■  1672,  R.  V.  Grigga,  T.  Raym.  1  (here  a  hna- 
band) ;  1803,  Eaat,TI.  Cr.  I,  469;  1870,  Wil- 
liama  ir.  State,  44  Ala.  S4,  28 ;  IS9S,  State  v. 
Ulrich,  IlOMo.390,  364, 19  8.  W.656.  Cemtn: 
1897,  State  r.  Helton,  ISO  N.  C:  591,  599, 16  8. 
E.  9.13  (under  Code  |  588).  For  the  atatntory 
exception  for  "erimet  agaimt  the  tiller"  aa  in- 
cluding bigamy,  aee  p«f,  (  3939. 

■  1680,  Hale,  Pleaa  of  the  Crown,  I,  693 ; 
1878,  .lohnaoa  t>.  State,  61  Ga.  305, 306  (murder) ; 
1894.  Wrye  v.  State. 95  id.  466,83 &  £.  173  (mur- 
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and  with  «oh  nnedif^Tgib^"  uZL-drf  "  "  '^t  ''  ^^^^^ ' 
ojmoian  of  oonjugd  wncmd  P«teiided  to  pu»ue  this  wnluotive 

&   Wtat  la  prohtUtad  m  tWttawwy. 
§  2282.   asti«t«atotal  Admluloaa  el  wm.  ^  »    ..     .     m, 
privileged  u tesUmony  in  anvfnTTw..       ?       «•«■«>««.    That  which  is 
^^tT^T^J7S^;Z^!Z;.  ^  17''°  ".'""'"?*'  "«"""»  *•>«  other. 

.« eqU  priviC  with^:^i;^^r  z?^^^^^    "T'  ^"•'^ 

sure,  mar  be  reached  bv  anothT™--!-  i   !       •       ^''^  """'  "»"''• »«  *» 

•tatements  ara  mew  hearsay  assertionr^llli     /'  I"^'^'  extra  udicial 

ever  theory  the  judicidnSbn^v  h       t  ?•"'''"  "'"Omissible.    Which- 

•dmissio  Jare  not  rTivS^itheTwhi:  ^l^  ""  "'"^'  '*  "  "^"'^'^  *»>»*  •-'' 
person  as  to  the  uSS  ^r  wL^^^^^^^  ""^'"^  '^'"^  ^  «  ^^ird 

hand,.s  «U  rf  tJe  hid  or^hi,^/"^'  *'=***'•  '"'  '»•«  '^'^'^^  '" 
.gent  or  inWosted  hL  m^J;  iilJol  n  f  ^''y-^''^^^'  ""d  while 
contact  or  tor,  those  "ii^or:LTac°Lt''rivZ*T  "f?^^  ^"^ 
.gainst  any  other  pnncipal  or  owner  (an*..  mO^Tosly.TZ'Zyt 


defendant 


.LS^^i.  W*'  Kelly  ».  fimin,  s  E.p.  718  ( 


byh.rt;  ,S93.Er.n,  ..  Ev„„,,TsjiS 


w«i  •xclBdad.  although  It  waa  oMoctcd  that  la     ^  nCikl.'  '"«7'S,""'  <"'""'«"•)  i  ICSI 
•■Die  the  ran  fM  .lu.^  i,.^.  TT  *?  •*     Jmo.  "fter  a  perfected  mft  to  the  wtfi  h,  h., 

yt.  S60.     C'oRlni,  1899    StaU  »    IUF»»!.k 
1796,  Alhan  r.  Pritchett.  6  T.  R.  680  (ac- 


»»»»«  "to  the  pnjodioe  of  the  huibi^  , 
IMI,  Hmeey  p.  ^Uod,  a  Ala.  S39  (wi^.  ad 
"WoM  -to  a  brtteiT  on  her) ;  IsS  Fa^ 

(wife  i  admiMKRu  at  to  a  fraadolent  coBTevanoT 
exclBded ;  a  etatalory  change  n"  W^r^SJ!: 
tire  a,  the  trial);  1^9,  Simmon,  TlfoK^ 
!J.i*»/°-  *":  W4.Dalton  V.  Drew^  m 
Mich.  »50.  as  N.  W.  57  (crim.  con;  wSS'ad 
mfa«on.  excluded;  hot  Her  lett^  ^^Wed  br 

UJ74^8t«ter.  Arnold,  55  Mo.  89;  190.  bZ  v 
S^Vk"^*"*-    -■»»  N.  W.  toss  (inehind 

«B   1  5"hr'T^  ^^> '  >8««,  Deck  ejShn! 
•OB,  I  Abb.  Aon.  Om  aoj  unn.  <a<.    •-"■<■■- 


"1^     FJS?!^^?^"?.,??*  J^elrable  «p,in«^  him^ 


th.l^'^  "•?  "^eiTed  in  an  action  aninit 
429  (hmband  and  wife  jointly  indSj  4?frt 

M.  h.  S69  (Mparate  actiooi  for  perunal  iniuriM 
by  ha.b«>d  «,d  wife,  tried  togeSier ;  adSSS 
of  one  not  to  affect  the  other)!  """""on" 

n  T  „"".•,•■  "**•  -Anon.,  1  Stra.  527  (Patt. 
CJ,'  allowed  the  wife',  dedaration  thK 
•Pwxl  to  pay  4..  a  week  for  nnrxing  a  child  waa 
good  eTjdence  to  charge  the  hnehand;  thi,  i;,3 
a  matter  uwally  trantmcted  by  tho  woman,"  ,-.  f. 


1     .^     k  "  i*^  5'  1  ('be  promiw  of  a  wife  man- 
■     Hlni3  ^??.  "^  limitation.)  j  1 794,  Emer»nT 


•on.  1  AhbrTpT  STiw  '5?:  \S;  M      "■     "?*¥  ""•  ''•'*'>^«n< 
rJ«l^  S  bed.  «•  IM4  slhrL  lii'.J''',':-     Sl"*«  "•'»*•  of  lim 

8, A  STaS;  ',S*7'.  BSSLir»^;?:!l«!d?  2i™*'.i.  > .i'»-.««  («ampiii  fo;-;eii:vi;;"d; 


B-tt.  .,7  id.  8«^  883,  ,7  A,L  ««'(b»bJ!/^erT,i-biid"in"a;;y^;;^ 


al 

f  r 


IMM 
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the  priTUeiie  against  a  wife's  tastiiBony  not  riolated  (sinoa  tba  panon  hen 
hu  a  donble  capacityX  Iwt  otharwiae  tha  hosband  could  always  shield  himself 
from  liability  whenever  he  ehoaa  to  make  his  wife  an  agent  to  transact  bu»i. 
neas.  (2)  Again,  when  sUtemenU  are  aada  by  the  wife  in  tkt  ktubamei 
prtttnet,  under  such  cirounstancea  that  hia  sUenoe  would  be  equivalent  to  an 
admission  of  their  truth  (anU,  {  1071).  the  statemenU  are  receivable  as 
would  be  thoae  of  any  other  peraon ;  for  they  are  not  ofTered  as  hers,  but  as 
his  by  asaent  and  adoption;*  provided,  of  course,  that  third  persons  were 
present  or  that  in  some  other  way  the  privilege  againat  oonfideutial  commu- 
nications (pott.  S  2386)  is  obviated.  (3)  Upon  a  Mtf  m  chancery  against  a 
husband  and  a  »»fe.  the  wife's  answer,  so  far  is  it  contains  testimonial  ad- 
missions by  way  of  di$eovwjf,  is  inadmissible  against  the  husband,  because  of 
this  privilege  ;•  yet,  so  far  aa  an  answer  is  a  pleading,  it  can  of  course  be 

bb  Mrtbority  mm!  with  hli  HMat.  h*  thmby 
adopt*  bw  acti,  and  mint  b«  boaad  br  aa* 
admlwioo  or  acknowMfnwDt  mad*  bj  bar  m- 
•pwtioK  that  bodaeM  in  which  br  hit  aathor- 
itj  lb*  hai  actwl  for  him  ") ;  ISM.  Oimoit  9. 
Fark»r,  I  Camp.  394  (itatuta  of  limitatioiia| ; 
I8U,  Car*7  r.  Ailkiu*.  4  id.  St  1  ISI7,  Andar- 
■OD  K.  SaadrrwMi,  I  Stark.  104,  Holt  Ml  (liU 
FalMhorp  V.  Fumiihl ;  IStS.aifford  >.  Bortoo, 
I  B.  *  P.  199  (admialoD*  of  a  wilb  tandinc  ihop, 
rteaired) ;  ISIS,  Pkttv  v.  AoderMm,  3  Biu.  170 
(liniilar);  IS4S,  Tindal,  C.  J.,  la  O'Connor  p. 
Marjorifaanki,  4  M.  &  Or.  43S,  441  ("  In  an  ae- 


tiuB  agaioat  tha  hothaad,  yoa  might  prova  tha 
acene/  of  tha  wifa  aUmuh,  and  than  giva  bar 
admiMonf  or  acta  in  avidenca  acalnat  tha  hna- 
band;  .  .  .  acU  and  admiaiion*^ tha  wifa  moat 


.u.^'S""'*'!  ""  "^•^  "^  "■""«■  ""dor 
tha  priTilaga  for  tammmteatimt  {jml.  It  sasa 
1S40),  which  ajtnaailj  maka  an  axception  to  the 
eomnoB-kw  privilaca  by  allowing  tmintmi  on 
MctftiMf  from  ona  who  baa  acted  aa  agant 

*  I8T«,  People  r.  Mnrphr,  4S  Cal.  137,  143  • 
IS79,  Peo|da  V.  Knapp,  41  Mich.  M9,  3  N.  w' 
•17  (defendant  in  a  proaacntion  for  adnlterr  ■ 
that  daftadant'i  wife  had  complained  againtt 
the  other  woman  for  the  adnllaij,  held  not  to 
bare  bean  hr  the  implied  aHeut  of  the  defend- 
•»»;"<•  hanea  not  aa  admiMion) ;  1894,  Dalton 
!;  •*•««••  .?!'«l't  <*«•  *«pra,  note  1);  I8I0. 
BoTto*  r.  M'Eowea,  3  N.  J.  L  499 ;  1867,  MK«i 
V.  IWla,  38  N.  Y.  113,  118  (ramarka  of  the 
accmadi  wife);  1880,  Qneener  v.  Morrow,  1 
CoMw.  lis  (wife'a  atatemanta, in  haaband'ii  pn». 


d(tS  r.  Footnw,  11  M.  *  W.  SM  (Alderap     1. 1     him.  admitted ;  *the  atatemenU  of  tha\rifa  .« 
A  wife  caanot  bind  bar  hn>band  br  admi»„oii*.     not  racaired  or  tnat«l  at  aridance  l^^rt  th^ 


naleaa  thajr  fall  within  the  acope  of  the  anthorltf 
which  aha  may  leaaonablr  be  preanmed  to  bare 
derirjd  from  him  ") ;  If.  S. :  1871,  Magnair  r. 
Walker,  18  Ark.  470;  1813,  TamarerCoe,  5 
Conn.  94  (hare  axdoded,  beeaaM  no  agener 
appeared);  1841,  Barton  v.  Oabom,  8  Blackf. 
145;  I8S3,  Dnboia  ».  Ferraod.  8  l^  Aa.  373; 
1889,  Leon  a.  Boaillat,  81  id.  881 ;  1889,  Uobi- 
ehaox  v.  Boaillat,  ib.  681  (tha  agency  anit  fliat 
be  erideTiced  by  other  teatlroony) :  1900,  Barker 
r.  Mackay,  I7S  Haaa.  485.  56  N.  E.  814  (the 
agency  i*  a  oneation  of  fact  for  tha  iary) ;  1810, 
Boylea  ».  M'Bowan,  3  N.  J.  L.  499;  1813,  Fan- 
ner V.  Lewi*,  ID  John.  38,  44  (here  the  hiubaod 
had  agreed  that  the  wife  ahonld  receira  good*, 
and  her  adminion  of  their  receipt  wa*  ad- 
mitted) ;  I8S4,  Thomaa  v.  Hanrrare,  Wright  Oh. 
595  (bat  the  agener  mn«t  ir«t  be  otharwiae 
prored) ,  1 87 1,  Goodrich  ».  Tracy,  43  Vt  314. 
319;  1868.  BirdiaU  v.  Dnnn,  16  Wia.  335,  KS; 
1867,  Shaddock  r.  Clifton,  11  id.  114,  116  (hna- 
bond'i  admiaaion*  racairad  in  a  joint  action  for 
the  wife'a  ininiiea,  ainoe  ha  had  a  joint  property- 
intarait  in  the  claim);  1874,  Bach  r.  Pteraely, 
35  id.  S38  (wife'*  agency  of  nrceMity  to  bar 
neceiaariaa).  Contra!  1901,  Dnncan  v.  T^andi*. 
45  C.  C.  A.  866,  108  Fed.  839,  859  (Penneyl- 
rania  St  1887  hdd  to  aUow  no  exception  for 
a  iponaa  acting  a*  agent). 
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«otn(Mnd  or  traatid  at  aridance  againit  the 
hnaboad,  bat  merely  aa  iiidnremont  to  the  re- 
aponaira  admiaaion^.  dedanuiona,  or  actt  of  tha 
hnaband  at  tha  time;  ...  an  admiaaion  rosy 
be  preanmed,  not  onlr  from  the  declaration* 
«*  a  party,  bot  area  from  hi*  acqnieM»iire  or 
aOence'O.  Caalra;  1898,  State  r.  Buriingame, 
146  Mo.  107, 48  8.  W.  71.  " 

*  1719,  Ratter  a.  Botdwia,  I  Rq.  Caa.  Abr. 
116  (money  borrowad  by  a  married  woman  aa 
fim€  ult,  the  marriage  being  coocealad  with 
the  hoahand'*  oonniranca;  in  a  bill  to  charge 
the  hnaband  and  wife  with  the  mntgaf^,  a 
divorce  having  in  the  meantime  been  obtained, 
the  wife'a  aaawer  woa  received  a*  evidence ;  bat 
the  mliag  waa  diaapt.roved  by  Lord  Eldon  in 
Le  Texier  v.  Aneporh,  15  Vee.  Jr.  166);  1800, 
Le  Texier  v.  Anapoch,  5  Vea.  Jr.  382, 399,  IS  id. 
159, 166  (bill  for  discovery  of  coiitiact  made  by 
the  wife  aa  agent  for  the  hnaband ;  the  agency 
waa  admitted,  and  the  bindiDjneea  of  her  acta 
done,  bnt  her  teatimony  in  <flKovery  waa  ex- 
clnded);  1803,  Cartwright  v.  Gieen,  8  id.  405 
(bill  ajpu'nat  hnahoud  and  wife  for  diacovery 
aa  to  looda  appropriated ;  wife'*  diacovery  ex- 
cinfled) ;  1814,  Barron  v.  GriUard,  3  Vea.  A  B. 
165  (bill  for  diacovery  againat  ha*band  and  wife, 
concerning  her  ante-nnptial  debt ;  diacovery  not 
oompeUable,  becanae  "  the  wife  ahall  not  give 
evidenee  againet  her  hnahaiid  "). 


M.M7-M«]     HUSBAND  OR  WI^«  A0AI58T  THE  OTHER        t  „u 

larattotu  of  a  grantor  or  pomuor  they  mlv  ll  ««n»«K)n..  but  u  <i«s 

principle,  of  that  •ubject.^J3^;„!!^  "7,  ^  "?? "*•• ''  ^»>«y  "t»'y  the 

timony  in  any  form.  Hence  tiL  ««Z^  .  I^  P"'*^"*"  'PP""  ^  *«- 
husband  .gai«t  the  oZ  L  t?tld^h.  °l  "^T""""*  '""^  »•>«  »«•  <» 
that  hear^declamion.  by  thT^?e  t  hTuT  ?'  *~' ''  '°"''»  ««» 
be  «ceiv.ble  under  «,me  e7ceptiorto  L  H™  '  '"'?  1'^'"''^  "'^""^ 
when  ofre«d  against  the  o^h^J^^ji'LveXfeTr'^f  *"  "•''"'^'^ 
?ean  not  to  have  gone  to  this  extent!*      "'''"*^'''""'  ^  "'ly  P»cUce  ap- 

4   Wkat  TMtlaioay  ia  Aatl-lCarttaL 

§  2234   Vaatlmony  acaliMt  Mnahan^  .»  «»< 

ipta.    If  the  fear  of  causing  mariuT  di^n^o^  T/  .'T' '  "^V^  *^ 

peace  were  genuinely  the  JrounJrf  SHSS?^  di»turb,ng  the  domesUc 

privilege  should  apply  to  teSny  L^h  fn      ^  ^"'''  ^  2228).  then  the 

the  other  spo„«..  f^peeuT^l"^  Jt?^^^^ 

public  assertion  of  a  husband's  fmud  or  nSn«  //        "" ',  '"  ^^  ''>'«'• 

plHiuly  to  that  apprehended  ekreve"th^2rthii;  "TtH  """'  **"«» 

chaiBed  at  the  momeat    On  some  rrh  !!!^5  ^    ^°''*°"*  **  "°'  J««»Jly 

apply  the  privi'  ge  to  dl  testimon^  th„t  aK  /•  "  ''"  '"}^  ''**«'"P^«<>  ^ 

spouse,  or.  a.  it  was  ph3^°  131^"^^^^^^ 

statemenu  which  by  exr^'  th?.?  *^  ^^  "'^'"*  *''•  °*'«"'  ^«-  'taking 

in,Ut„Uonof..KraSuSnr"~°'"''  ""'''^  *°""^  ^'^^  '"^ 

the  ground  of  htr  i^mp^ ^^^^^^  °f  n  W  out  of  the  cMe.  .  .  .  flat 
permit  hn.b.nd  ud  wifr^  Sw^ '~  ttX"'"^''  "' ?""««  P°»«y.  wW<*  do-  not 
The  objection  i.  not  confln«.  mj^'^to^t"'^  Zl*'^  !?*  '""""""  '^''  °"^- 
c^  of  ...y  cHme.  hut  eyen  in  oord^^^Z::^^^: ^J  ^^^^^'^^^^^^ 

Am.  BMk  ».  Lewwrnce.  77  Minn.  S8S,  7»  N  ™ 
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-I  her  ndmiDbtntor). 

C«ll«n  ,  8«  Vt  «73,  J76,  29  Aa  8»»  (iuSm  fw 
•lieiMtioo  of  wife-,  rffectione  j  to  ptoirS^h™^ 
taml't  Meelt  npoo  the  wife.  •  re<^  ottmZ- 
tion  wa*  excluded.  becMte.  nniea  upon  See  rf 

timony,  iocampetent  la  the  pneeat  caM). 

Toi.oi.-a  ,0^ 


1016. 

,i£t?'*".  "»,<'«»»r«tioiie  admitted  and  ex- 
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•fc.  o«h«  III.  Mm.  crtai.  lor  lh«  «wU«ton  i  wUeh  th. 


•vidHiM  WM  to  ckMg.  kte  With  tw>  ariaw.    Uo«»nr  twJ?.vT  T^7  "*  •"' 
whom  111* iMmhIuI  wm  ehafnil  tol»*« oni^ttMi adaiu^uTt  .L_-^      ^  ***'' 

vhkh  eiurtM  dimlly  apon 
pwty  OB  trial  to  iadtottd." 

But  this  .pplic«tion  of  the  pririlege  wm  Non  diMowxud  in  Kngl«nd,  and  ita 

S'Z^LT*^^  "'^  ""''  *"""""•'  '»°'y  "  '»»'^''«>«  tha  other  .JJu,;? 
JV«/««<»m<.«.tt.  wry  «i«  in  which  the  teatimonykolfcred  It  i^t  t^ 
^  «g«tt«i  th«  th«  th.  .tfmpt  to  b,  logicl  with  «..  iUoSar«.~n^2 
tofaUa«.  and  thU  th.  pririkg.  w«  whole«,».ly  kept  irifhin  «.«•«,«"» 

1817,  £U«MiMt>iy«.  L.  C.  J.,  in  B.  t.  iltt  5Mirtt,  «  M.  ft  g.  l»a,  1»  •  « If  -.  w«  »- 

^«r.!nl  .^L'*^  *•  ^   """"P^*  *»*»«.  M  to  .«..7  fMt  Which  III.rSoS 

i!I!  L^t"''  '"•.r!"^"*^  »*'  »»"•«*»«>.  or  whiirf,  «oo»«,tod  with  other  faSl  nTp.? 

!i:rtS.r"'VJ"^i::rsL^..'*-»^^^ 


ntolwd  by  the  wife I  em  not  ear.  the*  th.  import  of  th.  exprewion  't»^^\l 

not  «>d«.tood  M  OMning  thM  the  wil.'.  .,id.no.  could  b.  UMd%Ain.t  W  CblnA 
i^hTStS  *•  ''^  "7"  «'  '««««»«  •  Pw-oution  .g.in-t  her  ^^^^^t 

d^toodwW.  th.  HndUtioo  which  I  lOHx  to  it,  th«  Cto^crtoSaShinX^iL  rf 
wmeprocMding  in  which*  Crimea  Imputed  to  him"       ''™™'*»  ""•»»»*>•«>«»«  <>* 

po«ed  duqueliUcttion  of  hnebmid  end  wife  to  sirv  in  ooll>t««l  «««.  t-^?™-.  5f    T 
BMOMd  eml  wife ;  end,  if  M,  the  dtoquehflction  ought  to  be  oompleto ;  lor  iuoh  diiMn- 


MU  lhe„  ta  but  .light  ««,o  f-rrp^rni  t'lAull^ u'  '"'  "'•'«^''"''«  «>.tw^„  ti..J^ 
«»J.r  0^  «.y  infornution  which  w'Sd'o^llttlTKrrJ'  '"""«'/ oo„.,.,u«ieU. 
prrtty  W.I1  known.  .itb.r  from  tb.  wituj«  lZI^rf^„^J"^*'"''*:  "•""•"y.  ""'•«1.  it  i. 
bt  Uk^  th«  ,tand.  If  w.  ««ord  to  tl..!^/,  ^^"J?'^'**^'  •»••» »»  «••>  t"Hfy  b«for. 
pound  thU  tho  t»timo«y  If  ri„„  ,m  „,'"!"  ^  P'^'"'«(f  »'  obj«,ting  to  t«..ify  o.,  tl^ 
w.  think  thnt  in  •  iwootoi".  whi^h  «„         ^  °'  **""*  *°  ='»"•'»•»•  •  »iMb.„d  or  w Ifi! 

put  it  1„  ,h.  powor  of  .  third  pKo°f  by  oJ.J^"i""JL'"'  T  •'^»'«'  «°  •""  'urtber^d 

•«-«» on.  not  .  p.rty  to  th.  ^rtioTor  Pr^n.'in  ^hTh    T*  ^  "^  "•"'"'^  '»'  »' 
tify.    And  Um  tmUmooy  of  •  wltn«M  U  n^^'      ^    "''  •""•'  *'*"•"  '•  «»"•<«  to  Im. 

•o "-  -^  or  p^c^i  „  ^£z^  ;:'ti::;sr  i^r..-"*-*  -/  o-  no* .  p^ty 

S'thtThe'TluirofT^^^  "-«•    One  of  the. 

f.Ue  to  fact.  th.t  her  tTimony  on  1  s.3  w    m""**  °"  '''•'  -""Ption. 

revealingherlM^lSdgeoutorrurt   taiJ^nl  ^°'»"»«r^«°^  ^er  from 
It  would  b«  mere  hTp«.ri.v  to  «!;.;      u      ",'*"'''**  ••••  *»"  ^  '«'  Jone  «a     ' 
text  that  the  hurba„d^™fhS;  ^  1      ,  "  t'T  °°  *•"»  '»*-*^  »"  '^  P~^ 
other  argument  LfoundTn  the  cT    ^"''?"'?'f''*  '""  ''«'  «««''««"•    The 

opponent  cannot  claim  thatlh^  litl  otT^T"'^'^ '  j°  '^*''«'  ^'''^-  *» 
becauw  of  the  privilege  Ther  hu.Utnd  *  t^  ^"°'l  '''r''*  ^  "'''"*^ 
claims  the  privUege.  '  ^  ^°"«  ""  ""''»"  *»»«b.nd  nor  wife 

unl^tfiXnlSL^S:!^''  •"!'  ^°  ^''^  "•^''  '^  ^'  *»  »« 

a  penK.n  against  whom  «  a  ^rty  J  th!  T  T  "^P"^  °"'>^  "  '"^"  <" 
husband  is  offered.     "  "  *  P*'^^  *°  ^^e  cause  the  testimony  of  a  wife  or 

J^'l\h!Tp;iironfthTrrth"  *"•.""•  ^"-^'^-  ------ 

«n.P^ntt£Llves.nLtuc'"h'rpr^^^^^^^ 
_»  R  11  to  be  notMl  thai  th.  »i. ...,    .  .       .     _ 


ihrmie  m  umU  for     himfL.  r    J    T.  .*  /"  '^'"'iiw  t,,  cIimm 
iln.>t«.      I-  .™:     "'"  (•*  >•  J-  TenterJen.  in  R    .    Bathwict 


|S9» 


nmniJuiD  lonot. 


[Obaf.  lxxvii 


For  on*  thing,  in  hankrufitp  prooetdinft,  tl»  twtimonj  of  Um  wift  of  Um  fannk* 
rapt,  M  (kr  M  it  ii  oalM  tor  bjr  tiM  enditort,  haa  alwajn  been  dMuwd  privi- 
legBd,  whatever  the  atatua  of  the  hoabwul  aa  a  party  umj  bo  deemed  to  be.' 
In  paup$r-mttUmtHt  caaea,  the  town  or  other  oorporetion  ia  in  atriotneM 
the  partjr  charged,  and  the  teatimony  of  the  wife  of  the  pauper  or  of  any 
other  person  oonld  not  properly  be  the  anbjeot  of  a  privilege ;  the  authority 
of  the  contrary  ruling  in  R.  v.  CUvignr  (above  quoted)  was  practically  repu> 
dieted  by  the  principle  laid  down  in  R.  «.  All  H«bU  (above  quoted^'  In  a 
caae  involving  a  charge  of  tuiutUry,  the  testimony  of  the  wife  or  husband  of 
the  person,  not  a  party,  with  whom  the  adultery  is  charged,  ia  not  the  sub- 
ject of  a  privilege,  on  the  principle  of  R  v.  All  SainU ;  but  here  there  is  a 
decided  oppoeition  in  the  judicial  views*  Wliere  the  testimony  offered  does 
no  more  than  ditertdit  th*  eharaeUir  or  disparage  the  veracity  of  the  witness' 
husband  or  wife  not  being  n  party,  the  case  is  dearly  without  the  privilege,* 
although  a  few  Courta  chivalrously  proclaim  here  also  a  privilege.* 

>  ISIS.  Amb.,  I  Biowid.  47  ("  Br  th*  COM- 
MOD  bw  ih*  ilwU  not  b*  txamlatii  ")  i  I7IS, 
E*  part*  Jamm,  I  P.  Wbm.  SIO  (wife  nulwUdi 
tbt  itataM  M  11  Jar.  I,  qaotad  m<«.  |  t*t7,  n- 
twutiug  osljp  to  lb*  nmraalmoBI  ol  good*  mm! 
no  fortlMr)!  IStS,  /b  Jaflanoa,  M  F*d.  SaS 
(wife  Bot  eonptllaU*) ;  18»»,  Ai  Msjnr,  tT  id. 
■lis  (wife  not  eumpallabb  to  tmtiHj  acslMt  • 
baakraiK  hubud,  bv  WiMoiMiB  tow);  1(01, 
H*  Womll.  Its  M.  IM  (U.  8.  tit.  ISM-applM : 
tnqaify  into  tb*  bcli  allowad  to  dMormlM 
wbether  th*  bwiB«w  wm  tha  wife'a  Mpami* 
bwtoaM  or  not).  CompaN  th*  itatal**  dlad 
«l•/^  I  4SS,  ud  th*  ca*M  oadar  th*  Mlf-crimi- 
aation  priTi]*g*,  pott,  f  m». 

•  I7SS,  R.  ».  CUrfinr,  tT.Il.aSS  (pMB*r 
MtllaoMOt  vtU.  ml?%  wM;  E.  wa*  edtod  to 


pruir*  that  lb*  wa*  aaniad  to  J.  prior  to  hi* 
narrlag*  to  If .;  J.  bad  alfa^djr  t**lia*d  danr- 
iag  th*  prior  martiaca;  it  waa  aigaad  that  thia 
■bow*d  J.'*  eomBUMon  o(  Mnamy  and  parjarjr, 
thoafb  i.  waa  not  a  party ;  th*  wife  wa*  *s- 
dadwi;  qaol«l  n/ira);  ISI7,  R.  >.  AU  Saiata, 
S  H.  *  8.  IM  (panpar  latthBMat  o(  K,  aMt* 
ri*d  to  W.;  to  *bow  tbi*  ma.fiag*  void,  A. 
wa*  admittad  to  proTa  bar  prior  owrriaM  to 
W.,  W.  uot  haWog  ta*tia*d,  and  th*  haalMad 
not  being  a  party  aor  oootradictad  a*  a  vn- 
jarar;  qaoMd  (iqini);   ISSI,   R.  r.  Bathwiefc, 


SB.*  Ad.  639  (paopar  NtttoiiMnt  of  R. ;  aftar 
C.'i  t«*t!moBjr  to  hto  marriaji*  with  E.,  th*  op- 
ponanl,  to  piov*  th*  nuwriaga  ioTalid,  otllnt  M. 


to  pioraC*  prior  Biarriaga  to  her;  admittad, 
barani*  "  th*  pr***ut  eaa*  b  not  a  dlnrt  charge 
or  prooaMliDK  againit  her  honbaod  ■ .  .  rnaitber] 
ha*  any  int*r**t  io  tb*  deei*ion  of  th*  qn**- 
tion  " ;  wb*th*r  if  C.  bad  daBi*d  aoch  a  mar- 
riage, and  thai  th*  wife  t«*tiAed  to  hi*  p*r4ory, 
the  reenit  woold  be  otherwiae,  left  nud*cid*d; 
R.  V.  Clivinr  dii^iprored) ;  1814,  Canton  r. 
Bantlay,  15  Mai*.  44i  (panpar  nattlanwnt ;  hn*. 


band'*  teatiBiony  to  wife'*  adnlteiT,  to  prove 
iUeiritimacjr,  donbted). 

*  Not  prtvUiitd:  ltd,  Boaanar  v.  Oanab, 
65  Kan.  Stt.  70  Pae.  597  (alienation  of  affec- 
tion* of  ptoiatifT*  wif*;  plaintifl  admitted  to 
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laalUy) ;  ISt7,  8laU  >.  Marria.  SB  K.  H.  tt.  tSt 

IS4S,  Vaa Coit  *.  Vaa Cott. 4Rdw. Ch.  StI. tts 
(dirorea  for  adaltaty  with  X ;  X'l  haatwad  ad- 
mittad for  th*  oaaplaiBaot,  bacaa**  adallarjr  wa* 
Bot  a  criHM  ia  N*w  York,  aad  ha  waa  tharifor* 
Bot  erimiiatiag  hb  wife) ;  liot,  Stat*  ».  Wiw 
BMB.  ISO  N.  Cr7M,  41  8.  E.  Se4  (haahMMl  hebl 
admiifibia  Io  pror*  fomieatton  bctwaea  a  titird 
perMM  aad  the  wiineia'  wife,  tha  dafandant, 
chanced  a*  oommitled  balot*  tliair  niarriafa, 
tha  charge  agaiaat  tha  wife  having  barn  with- 
drawn ;  lloBiHa*,  J.,  die* ) :  I87ii,  Mtata  v. 
BridgiMB,  4t  Vt.  tot,  MM  (adnltarjr  with  C. ; 
C.'»  IiB'-haad  allowed  to  taatify  for  the  pmnaca- 
tioa.  hi*  wife  not  being  a  party);  IS5S,  Mat* 
t>.  DadlOT,  7  Wbi.  t«4  (fomMT  hubaad  of  W., 
adaiinad  In  prove  her  adnitery  with  defeadant, 
baraaM  hia  teatimoay  "  woald  be  inadmi«iibla 
in  Mpporl  of  an  iadlctnMnt  aicainat  her  ") ; 
I909,l(tata  *.  We*t,  US  id.  46t,  W  N  W.  511 
(preoediag  ca*a  amovad).  Prinlr^:  1793, 
mate  *.  Qardaar.  1  Root  485  (adaltairv  with  A. ; 
A.'i  haabaad  not  admittad  for  th*  praaecBtioal ; 
IS4S,  State  *.  Welch,  M  Me.  30  (adnitery  with 
A. ;  A.'i  h.  ibaad  excladad) ;  Itus.  Gravea  ». 
Harria,  117  Oa.  SI7, 4S  S.  R.  139  (alienation  uf 
aSaetion*,  with  aa  allegation  of  erim.  eon.; 
idaiatifl  hashand  held  dinnaliaad) ;  I8S.1,  Com. 
r.  Spark*,  7  All  534  (aiiallary  with  D. ;  !>'• 
haabaad  not  admittad  for  tlMproMcation ;  br  a 
majofity,  following  Stale  r.  Welch,  Me.,  j>f»>m) ; 
ISM,  Peoide  r.  Fowler,  104  Mich.  449,  SI  N.  W. 
871  (haaband  of  A.  aot  admitted,  on  a  charge  of 
defendaai'i  adnltary  with  A.) ;  1864,  Stale  v. 
Wilaon,  31  N.  J.  L.  77,  81  (hn*hand  uot  admit- 
ted to  prove  adakarT  of  hi*  wif*  with  defeml- 
anl,  thoogh  the  wlfo  had  bean  acqaittiii). 
Compare  tne  caae*  involving  einltfindamlii  ,  /h>«>, 
I  use)  and  eniBM  agmui  U*  oilier  ( poti,  f  t3.'19, 
par.  3),  which  aomatimea  involve  adnitery  in 
other  aipect*. 

*  1871,  Ware  v.  State,  35  N.  J.  L.  55.1,  555 
(hnibaad  allowed  to  teetify  against  wife'*  rh«r- 
aeter  for  veracity  a*  a  witneH). 

•  1858,  Keatoa  ■>.  Greenwood.  14  Ga.  117,  lis 
(wife'*  teatiBKiny  diaoaditing  thai  of  hnaband 


aoue.     On  which  side  lies  th«  wekht 

Mich,  m^i  N  W'  "  *  »••  V  '•  «'"».  "• 
•"'■alt  unlaw  «h«hn.iJ.^.  T't  ■''■"'"••W*  in 

A^.  C  •  lajttum^  •"JwaiC  the  dcfeodant)  j 
did  ..ot  wnr^n.  ti^nd?;,..^".!^.  ViT-'T''""'' 


«> 


*>•  (wMow  «M  to  IM  iMdwMbL  to  "T-J?l' 

.r.  -  ioti.7':rJl^'SL^' j-::i-''f  «io». 

i>«f  h.ui"^*:L*?j.y  <■■"»  i>  »~«ifc.i  ihu 

of  II  hill  •  rf   «   iTurlTr /•?■■*  "'•  ■owptor 
to  ptore  .h«i  18   ...  "*  "•*  »<lniltt«l 

J- U.  K.  Co.  r.  MwUuii,  103  III  417  «i   Jlit;' 


^619  (»ct»n  «  /ii„t  „«„„  fo,  ,i/;-^J.;  Atl 
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of  authority  in  general,  for  the  broader  or  the  narrower  view  of  the  privilege, 
it  would  be  diffloult  to  say,  since  the  individual  Courts  are  not  always  con> 
sistent  with  themselves.  But  no  C!ourt  ought  to-day  to  lend  its  sanction  to 
any  expansion  of  the  limits  of  this  undesirable  rule  of  privilege ;  and  there 
is  at  least  ample  authority  for  the  most  rigid  restriction. 

§2236.  Same:  Co-indiot«M  and  Oo-defwidaiita.  When  one  spouse  is 
charged  by  indictment  with  the  same  crime  as  a  party  against  whom  the 
other  spouse  is  offered  as  a  witness,  the  application  of  the  preceding  principle 
is  determined  by  a  special  set  of  rules.  The  looser  view  of  the  privilege,  it 
is  true  (anU,  §  2234).  might  serve  to  extend  it  to  any  case  in  which  (tor 
example)  a  wife's  testimony  involved  in  the  crime  a  husband  not  being  in 
any  way  a  party  to  the  formal  charge.  Nevertheless,  in  this  field,  the  looser 
view  seems  to  have  been  given  little  sanction,  and  the  result  is  reached  by 
following  the  stricter  interpretation  and  applying  the  general  rules  which 
determine  whether  the  person  is  technically  a  party  to  the  cause.  Thus,  the 
special  body  of  rules  which  served  to  determine  whether  Doe,  indicted  with 
Roe,  was  qualified  as  a  witness  on  Roe's  behalf,  are  also  followed  in  passing 
upon  the  admission  of  Doe's  wife  to  testify  for  the  prosecution  against  Roe ;. 
just  as  they  were  also  employed  (ante,  §  609)  ito  determine  whether  Doe's  wife 
was  admissible  on  Roe's  behalf.  Those  rules  have  been  already  examined 
in  detail  (ante,  §  580).  It  is  enough  here  to  refer  to  their  connection,  and 
to  note  their  application  to  the  present  privilege. 

Under  those  rules,  then,  it  is  generally  held  that  the  privilege  covers  the 
case  of  the  wife  of  a  eo-d*/endant  novo  on  trial ; '  ^ut  not  the  case  of  the  wife 


■onal  injar^r ;  tb*  hnibaod  not  admiiiible  animt 
tlia  wife) ;  I89S,  Jobmion  r.  Wataon,  157  id.  454, 
456,  87  AU.  771  (the  husband  not  admitted 
againit  bis  wife  in  replevin)  ;  R.  l.i  1869, 
State  V.  Hrini,  9  K.  I.  361  (abortion;  the 
father  of  the  child  had  procaretl  the  defendant 
to  operate,  but  bad  afterwards  married  the 
woman;  both  were  admitted  for  the  proaecn- 
lion;  that  the  teatimonj  of  each  charged  the 
other  with  a  crime  did  not  exclude  it,  aince  it 
could  nut  be  uaed  againat  them  in  another  pro- 
ceetliufc) :  .V.  C. :  1830,  Jaclcson  v.  Heath,  1  Bail 
355  (wife  admitted  for  the  claimant  of  notes  be- 
queathed to  her  husband  bjr  the  defendant's  tes- 
tator) ;  1848,  Edwards  v.  Hitts,  3  Strobh.  140 
(husband,  an  idiot  ward  of  the  defendant,  sued 
aa  his  trustee;  wife  excluded) ;  1869,  Leaphart 
r.  Leaphart,  1  8.  C.  199,  SOl,  304  (wife  admitted 
to  proTe  a  first  marriage  of  her  husband  not  a 
nartr,  br  which  bis  second  berame  bigamous) ; 
S'.  D. :  1903,  Aldous  r.  Olverson,  —  8.  D.  — , 
95  N.  W.  917  (supplementary  proceedinge 
against  •  husband ;  the  wife's  testimonjr  not 
admitted  against  him) ;  Vl..-  1835,  Williams  v. 
Baldwin,  7  Vt.  503.  507  (wife  admitted  to  prore 
receipt  of  money  by  her  deceased  husband  ss 
agent,  his  estate  being  settled  as  insolrent,  and 
not  being  a  party  to  the  suit) ;  Fa. ;  1806,  Bar- 
ing i:  Kreder,  !  Hen.  A  M.  154,  157,  164,  171 
(wife  admissible  to  prore  title  not  in  her  hus- 
band, who  was  not  a  party  though  he  had  been 


in  posseiaion  of  the  goods  and  had  sold  them) ; 
1830,  Robin  r.  King,  2  Leigh  140  (widow  not 
admitted  to  prove  disclaimer  of  title  by  her  hus- 
band, a  grantor  under  whom  defendant  claimed ; 
but  her*  pot  on  the  gnraiid  of  confidential  com- 
munications) ;  1873,  Murphy  v.  Com.,  S3  Gratt. 
960,  966  (assault ;  the  wift  of  the  injured  party 
offered  to  prove  him  the  aggressor ;  not  decided) ; 
Walk.!  1S99,  Franltentbid  v.  Solomonson,  10 
Wash.  460.  55  Pac.  754  (creditors'  proceeding 
against  wiia  as  holding  property  of  insolvent 
debtor;  debtor  not  privileged  to  exclude  the 
wife's  testimony  for  creditors). 

i  1775,  R.  r.  Rudd,  1  Leach  Or.  L..  4th  ed., 
115, 198,  131  (ctMiefendant's  wife  excluded,  but 
not  the  wife  of  a  principal  already  convicted, 
even  though  she  hopes  for  a  pardon  for  her  hus- 
band if  the  present  defendant  is  convicted); 
1860,  R.  >.  Halliday,  8  Cox  Cr.  198;  1895, 
Republic  V.  KahaltaniU,  10  Haw.  28  (adultery; 
husband  of  one  of  the  defendants,  held  impmp- 
erlv  admitted  to  prove  the  marriage) ;  1871, 
Miner  v.  State,  58  111.  59  (adultery ;  co-indictee's 
hnaband,  excluded) :  1838,  State  v.  Rurlingham, 
15  Me.  104,  107  (wife  of  co-defendant  charged 
with  conspiracy,  excluded).  Contra:  1669,  R. 
v.  Bocltworth,  2  Keh.  403  (perjury;  "the  hus- 
band of  one  of  the  defendants  may  be  admitted 
to  prove  the  issue,  .  .  .  albeit  not  to  prove  or 
excuse  his  wife's  snbomatioa  of  the  other 
defendant " ;  by  two  judges). 
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!f2227-22«]     HUSBAXD  OR  WIFE  AGAINST  THE  OTHEH.        ,223; 

of  one  ^.«^,  i„,,^,  thougVfrhr«LToie?JJ'  °'  ^°"'"'  °'  ''^  ^^'^ 

a  posthumou.  peace,  capable  of  f'ctu^  t'L^J  ^^"^  '"'  """^l^  P"'" 
vivor  .nd  therefore  fit  to  be  forefended  by  ZZ  ?  I?  rthenT  *"'  f  "' 
should  extend  a  jw*/«,«,rfem  protection  Rnfn«?7  "  8°.  then  the  pnvilege 
the  privilege  ceaj^s  upon  theS  of  a  fl^^  t"!  ^"7,^"'='' "  '''''^' 
varying  reasons  for  thVpriviWrone  of  th^  !f  "^  *•"*'•  """"S  »*>« 

sion  beyond  the  life  of  th^  n»rfL  I      .  ^"^  "''K^est  a  rational  exten- 

to  exempt  hM^lt^SZ  th?^  ''  *''*  ^"f.  ''^  ^"™«"  *'»*'">  -«"» 
demning%he  other  (al  8  2228  ol^W^T'^  *"  ^'"«  *^«  "«'"'«  »'  «=»"- 
in  some  degree  t^ iZn'JmZi'J'  ,1'       ^^"^  repugnance  must  exist  also. 

(apartfroS^rr^rtThrtr^iri:::;^^  r 

ment  of  truth.  MoreoverTc^kinll^i  .  f.  ^  °'  ***'  J"'*'"'*'  ««»«'>'»''. 
mony  "againsffsZirL?  ^  *  "**''    ^""°'P'«  ^''*'>*'  'l^fines  testi- 

And  what  is  to  be  said  of  a  divo„=ed  spouse  ?    Does  the  privilege  there  aho 


1:    *  ''I'i,"'  '•  Rndd,  •hbtb;  1838.  R.  j   WiV 

*  ISS*!   Woodii  ».  State.  78   id    x^  «/,!«» 

pnw.)     1876,  Rajr  ».  Com.,  13  Buh  397  (wife  of 
•?»"?i.  IW8,  Him  r.  State.  .TO  Tex.  Cr.  675, 


».  8t«e,  75  Id.  357  (wife  of  «n  aceoraDliM  not «. 
trial,  admitted) ;  1903,  IUtbiiVsSS^ _  T- 
4*  .S.  K.  859  (hiubnDil  of  a  co.iDdiotea'iAn>ii^>.iJ 
tnod  admitted);  1887.  i^t^v7^^S^{ 
la.  746,  747,  31  N.  W.  865  (wife  of  one3ictil 

(a-fS'T™  'S""*""  "°»  o"  trial.  admittST- 
18,8,  Hunter  r.  State,  40  N.  J.  L.  495  519545 

(wife  of  accomplice,  indicted  and  not  iet  triMi 
corrolwraie  him  aa  to   a   tact   not   in    itJif 

mil. r. '71'  -I.',  •.J"'"'  """«^  *"«J  »pl^ 
rately  18  AdmiMihU  fn»  *i,«  ^ •  _ .     r;*fr 


47  8.  W.  987  («.pa»t.lyS?ii.t^  fo^tST-mi     mtllv  U  Jdrntlhl/f  H'!.'  """""  '""^  »»»^ 
^rL!?;  ^•"'  *!'  "  "Wr""""*  by  the  diwnvl:     n«Wtery  wUh  P    Jiw^  **''  '*,  *•'■  J^'  "' 

«SH^^^ -"^^^^^^^^      ^H-S  %^^^=^^'^  P- hS 

SS-e-nlS;.- •»•"'•""'— -""^•^'^     ^'fy^'S^hiAia^le'wU'^^^^^^^    " 

cJ^h  i'!"^,'"».«J">i"?<«  to  prore  adnltei;  of 

wed);  1888.  Williamii  ».  State.  69  Ga  13  30, 
»2  <':;:• -^"'-^W'  of  one  indicted  foVthe  i™ 
^nce  but  not  on  trial,  though  probably  .he 
M^n^  Incriminate  her  hui.ban.C-  the  MuIt 
&M7  Mwi""'?'**'  "'Stewart  t>.  SUte,  58 
Whk1-!:"Ji'?°°Jf^.°"*  "»"  decided);  1885, 
Whitlow  V.  State,  ft  id.  819  (tame) ;  1885.  Aake^ 


806S 


-  J^  "i7'  '^"''•"  •■•  **'•'«•  5S  Ala  36a  (wife  of 
•ccompUce  not  indicted,  RilmiMible);  1883  Peo- 
ple V.  Langtree.  64  Cal.  S56,  .30  Pk.  8l3'(wife 

1900,  Fuller  1;.  State,  109  Oa.  809,  35  S.  E  ssrf 
(wife  of  one  WMrately  indicted  for  the  «ame 
offence,  admitted);  1893.  Bluman  v.  StotTs' 
JZ-iP'-  ^'  5*'  "  S-  W.  1027,  26  8.  W.'  75 
the  State  aa  a  party  to  the  crime). 
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oontinne  t  After  tbe  gnVe  cause  for  diuolation — sdaltery,  desertion,  criicc, 
or  the  like  —  haa  come  to  paaa,  and  the  parties  have  been  not  only  alienated 
in  spirit,  bat  also  solemnly  freed,  by  judicial  decree,  from  the  obligations  of 
mutual  concord  and  concession,  is  there  any  longer,  either  in  fact  or  in  policy, 
a  marital  peace  which  must  be  kept  inviolable  ?  Or  is  the  legal  fiction  so 
elastic  and  so  artificial  that  it  can  afford  to  dispense  with  even  a  modicum  of 
fact  for  its  support,  and  can  be  deemed  to  exist  even  after  the  bonds  of  matri- 
mony have  been  loosed  ?  There  ought  to  be  no  doubt  that  this  would  be 
carrying  too  far  the  fantasies  of  legal  pretence : 

1802,  Meisra.  Beit  and  Peake,  arguing,  in  Monroe  t.  TwatUUm,  Peak*  Add.  Cat.  219: 
« It  is  tnie,  a  wif«  cannot,  while  ilie  remains  lo,  .  .  .  [testify  against  her  husband].  ■  .  . 
The  law  precludes  erery  inquiry  from  either  which  might  break  in  npon  the  comfort  and 
happiness  of  the  married  state.  .  .  .  But  the  reason  why  she  should  then  have  been 
incompetent  no  longer  exists.  The  bond  of  marriage  is  broken  [by  divorae]  and  at  an 
end ;  and  the  policy  of  the  law  no  longer  requires  that  terms  of  amity  and  friendship 
should  subsist  between  them  any  mora  than  between  utter  strangers." 

1832,  Johnton,  J.,  in  CaUiMtt  v.  Stuart,  3  Bail.  674  (admitUng  the  widow  against  her 
hnsband's  estate) :  *'  Neither  the  rule,  nor  any  of  the  reasons  upon  which  it  proceeds, 
have  any  the  most  remote  application  here.  The  husband  is  no  party;  he  has  ceased  to 
hare  any  interest  in  temporal  concerns.  The  defendant,  the  executor,  represents  the 
interests  of  the  creditors,  legatees,  or  distributees,  i  as  the  case  may  be,  and  not  the 
hnsband's.  There  is  no  danger  of  matrimonial  discord ;  nor  is  there  any  violation  of 
eonfldenoe." 

1850,  Kent,  J.,  in  Walker  v.  Sanborn,  46  Me.  470,  472  :  "  There  seems  to  be  a  distinction 
between  the  testimony  of  a  wife  and  a  widow,  based  on  the  different  relations  that  exist. 
The  fundamental  reason  for  the  rejection  of  the  wife's  testimony  is  the  promotion  of 
domestic  harmony,  and  the  danger  that  it  may  be  disturbed  between  husband  and  wife  if 
they  are  aUowed  to  testify.    This  reason  oaases  on  tbe  death  of  one  of  the  parties." 


There  is  no  privily,  then,  which  prevents  the  surviving  spouse  from  testi- 
fying, after  the  death  of  the  other,  in  disparagement  of  the  conduct  or  the 
property  of  the  deceased;'  nor  is  it  material  that  the  testimony  relates  to 


^  Eng.:  17S3,  Dale  «.  Johnion,  1  Stra.  588 
(wife  of  a  deceased  plaintiff,  admitted  for  the 
defendant  to  prore  the  death) ;  1814,  Bereridge 
r.  Minter,  I  C.  A  P.  364,  Abbott,  C.  J.,  (wRe 
aUowed  to  testify  to  admissinns  of  debt  by  the 
deceaaed  husband,  because  "she  is  appearing 
against  her  own  interest");  U.  S.:  1909, 
Qrares  v.  Graves,  70  Ark.  541,  6t  8.  W.  544 
("  A  widow  is  a  competent  witness  asainsl  the 
executor  of  her  deceased  husband");  1856, 
Jack  r.  iiuasey,  8  lad.  180  (maker's  wife  ad- 
mitted against  a  co-maker  of  a  note,  the  maker 
Iteing  deceased  and  his  estate  insolrent) ;  1864, 
Pratt  r.  DeUvan,  17  la.  307,  309  (widow  ad- 
mitted for  the  plaintiff  in  an  action  on  a  note 
made  by  the  deceased  hnsband ;  "  testif  ving  for 
or  against  henelf  and  the  heirs,  after  tlie  death 
of  the  hniband,  is  manifestly  not  the  same  thins 
as  testifying  for  or  against  her  husband  n 
allre"):  1887,  Parcen  ■>.  McHeynnlds,  71  id. 
633.  33  N.  W.  139  (similar;  Beck,  .1.,  din.) ; 
1841,  McGuire  v.  Maloney,  1  B.  Monr.  SS4  (wife's 
testimony  sgainst  the  bosiMuul's  administrator 
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in  faror  of  the  hnsband's  Tsndee,  admissible) ; 
*I881,  Ames'  Snecessioa,  33  La.  An.  1317,  13X7 
(hnsband  testifWnir  to  a  debt  against  wife's 
estate) ;  1859.  Walker  ».  Sanborn,  46  Me.  470. 
471 ;  1859,  JacLwo  r.  Barron,  37  N.  H.  494,  SCO 
(wife  of  a  deceiived  partner,  admitted  in  an 
action  against  the  mrriTtng  partner  for  a  Arm 
debt);  1833,  Hester i. Hester, 4  Der.SSS (widow 
sdmitted  to  testify  for  the  contestants  of  a  will, 
as  to  the  hnsband's  derlaratioos,  the  widow 
hsTing  claimed  dower  sgainst  the  will) ;  1851, 
OaskiU  V.  King,  li  IretTsil,  ai.'S  (widow  ad- 
mitted for  one  claiming  by  deed  of  chattels 
against  the  hnsband's  administrator);  1855, 
Stoher  r.  McCarter,  4  Oh.  St.  513,  516  (wife 
admitted  to  charge  hnsfaaAd's  administrator  with 
a  debt  of  the  estate);  1799,  Pennsylvania  v. 
Stoops,  Addis.  381,  389,  lemblet  1811,  Wells  v. 
Tucker,  3  Binn.  366  (widow  admitted  for  a 
claimant  of  the  hnsband's  chattels  by  gift 
attainst  his  administrator ;  no  doubt  raisM) ; 
1846,  Cornell  v.  Vanartsdalen,  4  Pa.  St.  364. 
374,  ssmMs;   1881,  Kobb's  Appeal,  98  id.  501, 


H  2237-22«]     HUSBAND  OR  WIFE  AGAINST  THE  OTHER.         j  233; 

that  which  prohibits  the  diaclolure  o?3lt  1        £""*  P"^"*Se.  namely. 

even  after  the  death  of  one  spouse     E   hftin     •  •,      ^  '•""*  '*  P'^^"'" 
tinet;  the  foraer  for  ex^m^^hZyJ^  pnvileges  are  entirely  dis- 

the  Utter  has  i'lwff^^^S  ^ri^„1f1^e^"'""^^^^^^^^^^ 
ceases  with  death;  that  of  the  latter  does  not    Cl,!  ™""  ^"^''^8" 

for  example,  a  wife  might  be  ZvLtSt^  «.  r  "  ''P*™'"  """P^: 
munication.  even  though  nortesSZ^^irt  m.  ?  '  r"'^^''""!  "<""- 
be  prevented  from  test^S  herC  d  1?,"";^^  ""'  ''''  "^''' 
volved  no  confidences.  ThSsTis  that  a  w  f^atr  S  .  L'!:.''T^  '"* 
not  privileged  to  withhold  facts  invVurli^T^emLt^rS^  ""  ^T'""'"' 
estate  during  life,  so  long  as  she  does  n^t  vioirrheTther  and  h'  Tf ''•  "' 
lege  against  disclosing  confidential  commun£.tb„s  «  ^  *^''*'"'*  P"^'" 

50«  (widow  admittad  tor  a  cUimaot  of  a  di.ht     n— »  «*. , 

Stephen,  r.  Cotterell,  99  id.  ISsTus  Vw^dow  *tLJ,  '""'■•'• 

ri^a  ^"'y^J^or) ;  1838,  Caldwell  r.  otnart      «u«ion  to  .tl.  !!!'»    "'  "metime.  given  a 

gin  againit  the  hnsband'e  execotor) ;  1851.  Hav 
£  "•X.  3  IJich.  Eq.  384.  S93. 397  (limilar) ;  1S3' 
Edgell  r  Bennett.  7  Vt.  M4  (wjdowldm  t^' 
for  •creditor  to  prore  .  tranefer  by  her  huhmd 
fauidnlent);  1835.  William.  ».  Baldwin°ib 
60S.  M7,  temblt  (widow  of  an  agent.  admi«ibl, 
^^*  i,^  ^P*  »'  mone,)Tl855,  8m"h  r 
Pwrtor   S7    id.   sot  (widow  admitt;d  for   ^ 

^»*^?^  ""  ''•"'?r3  •""'«»'''''  "'»'<» 


Or.  435  (trover  by  Q.'.  repreeentative. ;  G.'. 

Jiftl^.'r'V'"'"^  '°/  "«  ''•fe'«l«»t  to  prove 
hui  nghtful  receipt  of  the  good.  a.  ple<lgie  bv 
»«rtify  ng  that  Ver  deceived  hulSnd  "  hS 
authonied  her"  to  dbpow  of  hi.  good.;  ,h2 
opinion,  .how  a  complete  confueion  ll  the  dl» 
tinct  reoiion.  for  the  mie.  aboot  taatifvinir 
agmnrt  the  hmiband  and  afaoat  revealing  con- 
SL,h  J^  oommonication.;  thi.  raling  h»  done 

J^ViiP'.iP*'  •?*'■  *'  ^-  ^  <»»<ler  C.  OR 
f  I88I.  the  wife  cannot  be  examined  after  the 

t,™^!.'*'  I?^""';     '"  "■•  following  jnriJic! 
tion.  the  rnlmg.  leave  an  nncertainty  :  Maua. 

JS^'  T  ^Ti"  '"fd'o'-ibl*  •wn  after  dii«oIu- 

i?r  ««  fir'T'.'   'f?'-  ''"'«'  "••  Booth,  a 
All.  559  (wife  admitted  in  an  action  acainM  the 


--—  ~  •"■»  uuuiuNon  ;  fo  that  the  ern.i. 

b-Ujere  p...ed  beyond  th.  po.er  o^ndS 

1900.  Hitt  r.  Sti-rling-Oidd  Mf«   Co     111   ft' 
« ''■k''*,,^  *•  "^■-  '86rSto7nf.  .^  8to™,'3 

m  la"'  2J,'I-"'  ''rP'j.-  >'«""ie.  3nuh' 

r?ai        n  ''""""'"gj""""  J«ri«R  m«: 

K^   76?        '■  '*••  "   '"^  *"'  ♦»•  ** 

r  J  9?2^.^°""?  '.■  Tw'"l«on.  Peake  Add. 

tract,  8.  s  wife,  who  had  been  the  defendant'. 

diJ^rAdtVT^"'  ""  ^""»^'-  "■"  ""^  ^n 
aivorced  and  hui  r  jmamed,  wa.  not  admitt,    • 

ionflT»ri  ~»'""''*t  •••?  qneetio,,  with  that  of 
ronfldential  commnnioation.) ;   I85B,  Tnlley  t' 

?^^V?   <^°"1'-   308  ("fd   »«/'m,    note  2) 
]^'I^,!-  '^'^''  '*8  "o.  125,  59  8.  W  73 

m^^S^J*"  »  prowcntion  for  a,;a„1t  on  k! 
made  during  the  marriage  and  arising  ont  of  a 
??r^'  n"L*"  *"");  '8".  St«te^  Raby 
2i,.LS.- •?«•*«  8;  «•  *»  (excluded.  ""'^■ 


hu.bMd'.  exccator  tor  the  hii.fcl^^hi)T  ;dilt^;v^l„r''  **  **••  '^^  '**'  (excluded,  a.  to 
r,rj,nia:  1811,  Braxton  v.  HilvMd,  S  MnnV  th«  r.^.^^^,"'^"'^!  ''°  "='«"'8»  """le  "'X 
49.  mmUe  (widow  admitted  to  piWinfancrof  dtvo^S^^Lif?"'  f^Y"  T  ?''*''»■  »  ^yler  374 
f«*.""!S-.r  •«"  ''•<*«^  hS.band-.homI?-  in  ^^~  '  7*  •J""'""' Winrt  defendant 
J855.  \^illia«  A  lUiy  College  «.  Poweul^  is     ^li,  ^fc)  '^     °^*   marriage; 
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[Chap.  LXXVII 


6.  Aatt-Xaittid  Twtiaony  Artmltfa  Bmcpttoaalljr. 


f 


§  2239.  At  OowBoa  Um,  hy  XaoMrity  (IbJwIm  to  the  SpooM,  by  Battwy, 
Abdnetloii.  rnrad,  Advltwy,  wid  tb*  Uk* ;  DItotm  ;  "  CMbm*  agaliMit  tte  Othar  "). 
The  common  law  did  not  fail  to  ncognize  that  the  rale  of  privilege  was  sub- 
ject to  some  sort  of  exception.  That  exception  was  commonly  placed  on  the 
ground  of  necessity,  —  that  is,  a  necessity  to  avoid  that  extreme  injustice  to 
the  excluded  spouse  which  would  ensue  upon  an  nndeviating  enforcement 
of  the  rule.*  The  notion  of  neoessity,  indeed,  might  commendably  have  been 
a  broader  one ;  the  necessity  of  doing  justice  to  other  persons  in  general,  when 
the  spouse's  testimony  was  indispensable,  would  have  been  at  least  as  great 
But  the  common  lawyers  here  kept  their  eyes  upon  the  ground,  and  did  not 
allow  their  survey  to  exceed  the  range  of  immediate  and  unavoidable  vision. 
Any  one  could  see  that  an  absolute  privilege  in  a  husband  to  close  the  uiouth 
of  the  Mrife  in  testimony  against  him  would  be  a  vested  license  to  iujure  her 
in  secret  with  complete  immunity ;  and  this  much  the.  common  lawyers  saw, 
and  were  willing  to  concede.  Just  how  far  the  concession  went,  in  concrete 
cases,  was  never  precisely  settled.  It  was  given  varying  definition  at  differ- 
ent times ;  it  certainly  extended  to  causes  involving  corporal  violence  to  the 
wife ;  and  it  certainly  did  not  extend  to  all  wrongs  done  to  the  wife.*  Jn 
modem  statutes  the  spirit  of  the  exception  has  usually  been  invoked  to 
establish  the  exception  for  both  husband  and  wife  in  all  causes  involving  a 
"  crime  against  the  other,"  or  a  "  personal  wrong."  • 

But  before  noting  the  extent  of  this  exception  in  detail,  it  is  worth  while 
to  observe  thai  the  common-law  cases  and  the  statutory  rules,  applying  this 
exception,  are  also  equally  open  to  explanation  as  instances  in  which  the 
very  reason  of  the  privilege  —  at  least  Cue  reason  most  frequently  advanced 
(ante,  §  2228)  —  is  lacking.  That  is  to  say,  if  the  promotion  of  marital 
peace,  and  the  apprehension  of  marital  dissension,  are  the  ultimate  ground 
of  the  privilege,  it  is  at  least  a  generous  assumption  that  the  wife  who  has 
been  beaten,  poisoned,  or  deserted,  is  still  on  such  terms  of  delicate  good 
feeling  with  her  spouse  that  her  testimony  must  not  be  enforced  lest  the 
iridescent  halo  of  peace  be  dispelled  by  the  breath  of  disparaging  testimony. 
And  if  there  were,  conceivably,  any  such  peace,  wouJ  1  it  be  a  peace  such  as 


^  I78t,  Mainaeld,  L.  C.  J.,  in  Bantley  r. 
Cooke.  3  Douf^.  421  ("That  B«c««iit]r  is  not  • 
general  necennty,  a*  where  no  other  witnen 
can  be  had,  bat  a  partieoiar  neecaitv,  ai  where 
fur  inttance  the  wife  would  otherwiM  be  ex- 
poaed  without  remedy  to  penonal  injury  "). 

■  1*67,  Buller,  'f'rials  at  Niri  I'rin*,  187 
("  for  a  penonal  tort  done  to  henelf  ") ;  1 765, 
Blaclutone,  Cnmmentariea,  I.  iM  {"  where  the 
offence  i*  directly  aiptimt  the  penon  of  the 
wife,  this  rule  haa  bMn  uraaUv  diapenied 
with");  1806,  ETans  S'*m  to  Vothier,  II. 
S66  ("I  believe  that  ta«  erideuce  of  a  wife 
asainat  her  hnahand  npao  a  rharge  for  penonal 
ill-treatment  i«  in  pnrtire  now  admitted  "I ; 
1803,  Rut,  PI.  Cr.  I,  *S5  ("  I  conceira  it  to  be 
BOW  Mttlad  that  in  all  cmh  of  p«ional  injaiiea 


committed  br  the  hnafaand  or  wife  anintt  each 
Other,  the  injured  party  ia  an  admimble  witneaa 
againat  the  other  "| ;  1SC4,  Crompton  and  Black- 
bum,  JJ.,  in  Reeve  v.  Wood,  8  Oox  Cr.  58 
("penonal  wronos  to  the  wife";  an  injury 
which  "touehei  mm  penon  of  the  wife"). 

'  Theee  •tatntes  have  been  placed  anit,  {  488, 
with  tlie  itatntea  affecting  qnaliflcatioua  of  wit- 
neini;^  except  the  following,  which  with  tha 
Arkaniiaa   and   Georgia   atatutes    cited   la/ru, 

notea ,  were  inadvertently  diaplaced :  Ark. 

St.  1908,  No.  81  ("In  any  criminal  proraGUtion 
a  huiband  and  wife  may  teatify  againM  eat-h 
other  in  ^1  caaea  in  which  an  injury  haa  been 
done  by  either  againat  the  peraon  or  property  of 
tha  other"). 
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II  2Mr-m«]     HUSBAND  OK  WIKE  A0AIK8T  THE  OTOER.        ,223. 

P«.te„dtoreSr;thee(Ktp:odu^l'rXLrl  ^°\"""  *•>"  '"- 
«a  being  worth  consideration  on  behalf  of  a  i„.L  !!  k  V ''"'  "^^  "«^"»'' 
violated  hi.  marital  duties  ?  If  tSe«  SiS  tl  "^ ''''"  ••"  '^'^'^y  ^^''^ 
privUege.  that  reason  surely  feU  .ry  in  L^°  "^  T'™  **  *"  '«  »»>« 
more  creditably  to  t  «m«elves  in  2  #  ^^  ^*  "'"""'^  J^'^yers. 
might  better  have  plaXhl  ca^u  "nZ"''"^.'"  "^"  "  •'"'"""•^^ 
of  necessity;  and  it  is  satiXt^!!  ,  "H  !u  ^T"*^'  "''^'«*  «'  "P""  that 
judge,  been'^ppeal^VfSr  rhS:;'^p:;j:::e/       *'*"  ""°"^«  ^"^  ^^  -- 

a  wife  could  not  be  admitted  to  £ylliuJ^,TZ'%'''  *"  T''  *"'"  '"'"•"««.  « 
violence  and  aboM  „pon  her  person  h?^?,M.  ^!  *"''  "  *°  *»>re»tened  or  executed 
«d  with  perfect  .^su^Tt,  Sltft^  d  Ld  tlrtu '' h  'iT  '"''  '"•""'  *'  •■»  P'"-""^ 
wh««  no  witne«e.  could  be  pre^t  nor  ISlt'l*'.'"!:;  ^V"  "'"^  '»"«"  '^"^ 
not  c.  rtainl,  extend  «,  far  a.  in  .uch  c^  ^d^Zi^ u^'V'"^^  ^^"^  °^  P°««y  ^ 
h.m  .  So  far  a.  the  general  in^lty^rlhl^l '.""  '^l"*  *  *'"-"  -Nf^nat 
her  teatimony,  if  received,  would  t>nd^ZZl\,^.^  ♦  '  *°""'^*"'  °"  ">«  '^ea  that 
•nimodty.  and  oonfudoTin  iU  pUm  the  nri^i  domestic  peace,  and  introduce  disconl, 
h«  already  beeo«.  weari«me  to  a  r:^on'lt  £'?"  "*/»«»«"<»  "hen  that  peace 

^^whohaadon.  all  in  h.  ^^^r!::!::^^^^^^:^^'^^^':^'^^^^^ 

l-wraTHflht^r  *^3i"S^^^^  T  *»»«  o^'^o^ox  common 

by  reason  of  the  freauerTtuto^  -l  ^"""'^^  ''  mentioned,  and  also 
been  a  decided  vaSon  ii*^Sl^lZT^  °'  the  exception,  there  has 
there  has  too  often  h^n  Jy^^^l  ^  ^"  "^^^^  ""^^  Moreover. 
opportuniti^fc^r^^^^^^tSe^^^^^^  ^"  ^''  --°«  the 

(1)  It  seems  certai^thft"  all  cnS^^^^^^^  °^  P-ciple. 

iniu  J  could  not  betS.  Tl^  I  aT^^lL^^t^.  t^^„  ^ 


«»**  te  SK^  2*^"  "^•y '"  ""•««> 

n»«,  I  ••88),  making  an  exceptiun  for  "crim.. 

™"1.T?;?%  'T^'  «»'"<n'ing  her  per- 
r^j' •  /"**•  I**-  "•  ^'"-  '  ^'™  833,  Raymond 
C.  J.    (wHUiIt;    wife  wlmitted);    KM    iX' 

exniMted   hv  the  wife  ■«■  oit   the  InulUnyi . 

ci-T'Jhi.:      ''  ff"»'*,  1  Burr.  631.  634  (arti 
hSd^-iwrT  '••^  ♦he  »if,  ,«in.t  the  hS- 

B-  r.  Woodcock.  I  Leach  Cr.  L,  «h  id.,  U» 
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h!^l^  I'^'l"*  d«clarationii,  admitted  aninrt  a 
hD.N^,d  charged  with  her  muMerjj^o  R 
^  •'<*'"••   '•»•   S04    note   («me);    1810    R     r 

Steven,  r.   State,   76   Ga.  96  (wife   Jdmitted 
under  .tatate,  in  ,  pretention  i^in.t  thihii 

o7;?h;'ba'^-^;\'hVhrh^d"trrmS'';"hf 

ITOO,  Com.  ».  Skpp,  90  id.  S80.  J86.  U  S.  wXV 

£y^ V"'*'""'  T™?"!""!.  for  "a  c  im J 
MfauMt  the  person  of  the  wUe";   wife  here 


f  3339 


PSIVILEGEP  TOPICS. 


[Crif.  Lxxvn 


clearly  within  the  exeeptioo.*  It  wonld  leam  plain  that  a  rape  of  the  wife, 
committed  bjr  the  husband  or  at  his  instigation,  was  plainly  an  offence  of 
corporal  violence ;  and  at  the  earliest  stage  of  the  law,  the  privilege  waa  held 
not  to  apply,  in  the  notorious  case  of  Lord  Audley."  But  this  ruling  was 
more  than  once  doubted;'  and,  although  the  doubt  was  apparently  due 
to  very  different  reasons,*  it  was  duly  perpetuated  without  regard  to  its 
grounds;  and,  partly  in  consequence  of  this,  there  appear,  in  modem  rec 
ords,  a  few  singular  rulings  in  which  it  is  maintained  that  a  rape  is  not 
"a  crime  against  the  wife"  nor  a  "personal  wrong."*  Whether  the  pro- 
curing of  an  abortion  comes  within  the  spirit  of  the  exception  may  per- 
haps be  doubted,  so  far  as  the  consent  of  the  wife  may  be  assumed.'*  An 
abduelion  and  forcible  marriage,  or  a  $eduetion  be/ore  marriage,  would  be 
a  crime  against  the  woman  and  sometimes  also  a  corporal  wrong;  but  in 
this  instance  other  complications  arise,  first,  because  the  marriage  may  be 
void  and  thus  the  privil^e  is  inapplicable  {ante,  §  223U),  and  next,  because 
the  statutory  offence  may  sometimes  not  involve  violence  or  forcible  abduc- 
tion as  an  ingredient" 


allowed  to  tartify  on  •  eharir*  of  aMNmHiiK 
to  kill  her  by  poimn) ;  ISM,  Sonla't  Cm*.  B 
Oraenl.  407  (aHanlt  and  batteir  on  the  wife) ; 
1887,  People  V.  Sabring,  68  Mich.  703,  33  N.  W. 
SOS  (aaaanlt  with  intent  to  do  bodily  harm  on 
the  wife;  wife  admitted,  nnder  atatnte);  I84S, 
People  V.  Oreen,  1  I)enio  614  (wife'*  dying 
declarations,  admitted,  on  a  charge  of  murder- 
ing  her);  18S3,  State  v.  Hniaey,  Boiibee  I  S3, 
1 36  (wife  not  competent  in  a  pmeecntion  for 
aiaanlt  and  battery  when  no  "lifting  injury 
or  great  bodilr  hum "  waa  inflicted  or  threat- 
ened); 1877,  State  ■>.  UaTidaon,  77  N.  C.  BSS 
(limilar;  theae  two  mlingi  are  now  piobably 
outlawed  by  the  exiiting  statute) ;  187^  Whipp 
V.  State,  .14  Oh.  St.  87  (husband  competent  in 
a  proaaeution  of  the  wife  for  an  assault  upon 
him,  though  the  statute  expreisly  makes  no 
such  exi'cption) ;  1799,  Pennsylrania  >.  Stoops, 
Adilis.  381  ("  in  cases  of  secret  personal  injury  " 
the  wife  is  admissible ;  here,  her  dying  <Mpuei- 
tion,  on  a  prosecntioa  for  mnnleriog  her) ;  181 1, 
State  V.  Ilaris,  3  Brer.  3  (aMantt  and  battery 
br  the  hnshand  on  the  wife;  wife  admitted; 
Orimke,  J.,  diss.);  1909,  Goodwin  e.  State,  114 
Wis.  318,  90  N.  W.  170  (assaalt  with  intent 
to  kiU). 

*  1796,  R.  V.  Wesson,  I  Cr.  A  O.  197  (by 
all  the  Irish  judges;  administering  pobon  to 
the  defendant's  wife ;  the  wife  admitted) ; 
1890,  Com.  V.  Sapp,  Ky.,  lupra,  note  4;  1901, 
Davis  r.  Com.,  99  Va.  838.  38  S.  E.  191  (indict- 
ment for  poisoning  a  well  with  intent  to  kiU 
"8.  and  othen";  the  defendant's  wife,  being 
one  of  the  others  using  the  well,  admitua 
nnder  statute,  aa  one  against  whom  the  crime 
was  committed). 

*  Quoted  atOt,  |  9SS7 ;  this  peer  of  the  land 
employed  his  serrants  as  his  nefarious  instru- 
ments, and  stood  by  while  they  executed  his 
commands. 

*  1674,  Hale,  C.  B.,  in  R.  e.  Brown,  I  TMitr. 
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us  (dokbtsd);  1861,  R.  v.  Griggs,  T.  Raym. 
I  (dani«l);  1795,  Kaymond,  V.  J.,  in  R.  *. 
Asir,  1  Ktia.  633  (approved) ;  1734,  Probyn,  J., 
in  R.  V.  Reading,  I^ee  cas.  t.  Hardwiclie  79,  83 
(approved).  In  R.  v.  Jellymin,  8  C.  *  P.  604 
(1838),  the  wife  was  admitted  to  prove  aa  un- 
natnnl  crime  upon  her. 

•  As  pointed  out  aat«,  |  017. 

*  1898.  People  V.  Schoonmaker,  117  HIch. 
190,  73  N.  W.  439  (nqie  of  a  woman  under 
sixteen,  being  also  tne  defendant's  wife;  the 
woman  not  comsetent  against  the  defendant, 
under  statute).  Where  the  rape  was  btfim 
marriagt,  the  question  is  argnable;  but  Courts 
have  strained  a  point  in  favor  of  the  wrong- 
doer: 1909,  People  V.  Cnriale,  137  Cal.  534,  70 
Pac.  468  (ronatraing  the  statute);  1899,  State 
e.  Frey,  76  Minn.  526, 79  N.  W.  518  (the  statute 
does  not  inelade  a  charge  of  rape  on  the  woman 
bef(»e  marriage) ;  1896,  State  v.  Evans,  138 
Mo.  lis,  194,  39  8.  W.  469  (rape  on  the  wife 
before  marriage;  wife  excluded;  "a  wife  is 
only  admitted  to  testify  concerning  criminal 
injuries  to  herself  as  a  wife").  To  hold 
that  the  offence,  when  committed,  was  not 
done  to  the  wife,  so  as  to  be  a  "crime  against 
the  other,"  is  to  misrsad  the  statute.  The 
woman's  consent  to  marriage  cannot  remove 
the  crime,  however  much  it  may  discredit  her 
testimony, 

"  Nm  jmmlfgtd:  1871,  State  ».  Dyer,  59 
Me.  303,  306  (wife  admitted  against  husband 
charged  jointly  with  attempting  an  abortion  on 
her) ;  1899,  Hnnyon  r.  State,  69  N.  J.  L.  1,  49 
Atl.  577  (attempting  to  produce  a  miscarriage, 
held  a  personal  injary,  within  the  statntorr 
exception).  Privihqtd:  1897,  Miller  r.  State, 
37  fez.  Cr.  575,  iil,  40  8.  W.  313  (wife  not 
admitted  against  husband  oo  a  charge  of  abor- 
tion done  More  marriage). 

"  Enn.:  1638,  Fnlwood's  Case,  Cro.  Car. 
489  (indtetment  for  abdnctioB  and  fotdble  mar- 
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wife!  ^:  in«s  ir::rt.7/iT "  '''^- "  ^^^'^  •  ->-«  ^  ^^^^ 

foreJping  the  .pplirorttXl^^^^^^^^ 

this  dutmctioD  should  have  no  effect-  JdinnrtS'    ■  P"°'='P'°' 

ings  involving  the  ciuMy  o/cA^Z  „k  ' '°  °'*'>«^«  VTactice,  in  proceed- 

to  be  admiwibk  "  "wumony,  at  least  by  affidavit,  was  conceded 

SSSL*^  I'SL?^ '**?«•  •?!»"»%  without 

^ru./-?  <'"*«*"*»»  fo'  Induction  .nd  ior 
BuUwfBl  vaaniag,  procored  br  dunm-  ih. 
worn,™  w«,   ijdmitti.  though '-.biTi  hta 


w«.  rf./«.o.  tho«h  ii»-5r;^;;...  s';:.,!::^^ 

•n«  wu  manM  by  dnraM.  lecoiidlr   hl^^     /  iT  "'"'•-  "••*•   »•   Wood,   10   Cox   Cr    in 


iwa,  Buchv  e.  Com,  -  Ky.  —     7«  «    W 
*»  1864,   HMve   e.   Wood,   10   Cox   Cr.   US 


wcrtred,     thlrtljr,  oa    the  Mthoritr  of    Ful- 

t?out-^k  H '°°Sf,^'"'"2*  "'"•»»'  q"^ 

Abto^    C^J    /^!S*~^  "'•  *  Moo.  35*. 
Abbott,  C.  J.  (ooMpincjr  by  ■  ptoMitiite  uiri 

tjnce;  the  hitsfauid  •xelad«d^  on  •  f»I^i„ 

Ing  to   many   an   baimi   agaiut    her  3]  ■ 
W  .  j^lT""'**'  *■•  tofriHIe  or  frandu 

."te.'obV,::.r'-X""ob;s:r^ 

»*»gni«e«  whiHme*  ex  naetuilait,  and  it  wonid 

tifc   «d    Sir"  M  '""y  »"~'''  "W*™"  'he 

i^«™„^  VH-'  •'"*''  *  ^  **»  (/Kudnleii 
enticement  of  heireea  to  niarriaee  •  the  womui 

i^„.t  J.T'.!*!-  ?*  ^'^  **  (wife  idmittod 
■««ln»t  her  huhand.  in  cenain  caaee,  on  a  onx. 

8t.  1899.  I>ec.  10,  p.  41  (Code  {  6747aliowin« 
a  pro««„tion  for  wdactioB  to'be  rt^P  "y 
marriw.  amended  by  addlnc:  "  In  aST  the 

child^-HirJ?"  K  "PP«»«°»f  'he  wife  and 
Children],  the  wife  ihaU  be  •  competent  witneei 


».  I^n...  U«  Mich.  175.  74  N^  ^'.  IT^iT^ 
l7- '.«.  "I  •?PI»'»  hy  eeUing  liquor  ^  S 
plainur.  hmihand;  thi  hiubaJd  not  LimitteS 
"P»°«,PWutiff.  under  th.««oie";  1898   IW 

i»J?S.^"V  "''f'P"""«  the  «*  of  1889  2 
•ffecting  Act  No.    136  of  1883.  and  3   How 

i,uwi'»  J  ?•  V'  ?*  '"«*""'  fo'  Mpport  fur. 
niehed  to  defendant'!  wife;  wife  not  idmittaid 
for  plantar.  uijJer  the  .Utute);   187^  ifiS 

m^SS  S??*'".*  "»  ''°»'^'>  ""h  neci«^,: 
!!f  •?.  ..'"  *•?•  *"  P"""  »he  hnebandTartTrf 
cruflty.  "  on  the  eronnd  of  neceeritr  "I 

»  ff'      .  *'  *u*  (•.mother',  pet  tiou  aniut  Ih* 

ISmi^'"L''c'''FM'  T&'  her*^'"; 
n.»i^'»u  ^-  ^''''"'■"  'hU  mar  be  com- 
pared  to  the  common  caM  when  attdavita  of 

uki^.r°'  ,"•  ":5  •»  P""»*  'he  hu,li^d^ 

Stvo^f  ,1..  t»~* "*  r^'  '"  """«  'h«  prop- 
erty of  the  wife;  ...  it  i.  almott  of  nec^itr 

ih^M  ,l'^.f"u  "•!■!  "••'  'h«  wife'.  a^Wt 
.honld  be  read,  the  circnmeunce.  generally  uk! 

^^^T,.}"  ?°  ""S'  P~«''<*  'hM  that  of  TlM. 
hnebud  ")  i  1836,  People  v.  Cbegaiay  18  Wend 
637  641  (curtody  of  VhildrenTthV wi?e'.  i^I 
?m1  ^n^  "»  ""'T'.donbtinKlyT^i^i'vJ^ 
1839,  People  v.  Mercein.  8  Paige  47.  S3  (.imilM 
SH'  ti*  J'""  '"-'■"o-y  admittlrf  ti  p7^ 

The  foliowiM  ruling  wa«  orer-etrict:  1789. 
nratkina,   1    ''-      '       -    -   — 


p.  41,  doea  not  n^j  against  one  who  M  the 
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hai  become  ponible  for  the  ConrU  to  Uke  «  broeder  riew.  That  adulUrjf 
by  ooe  tpouie  is  an  offenoe  against  the  other  is  plain  enough  in  morals,  and 
ought  to  be  plain  in  hw.>*  The  aigument  may  be  made,  to  be  sura,  that 
adultery  by  the  husband  (with  an  unmarried  woman,  at  least.)  wu  not  • 
crime  at  common  law,  and  ought  not  to  be  a  crime ;  but  that  is  a  mere 
evasion ;  whenever  it  is  made  a  criminal  offenoe,  then  if  any  crime  at  all  can 
be  a  crime,  not  only  against  the  SUte,  but  also  a  "crime  against  the  oihor," 
adultery  is  certainly  one  of  those  crimes.  So,  too,  is  »»«*»<.*•  So,  equally,  is 
higamy}*  Nevertheless,  judges  have  been  found  who  dispute  this ;  it  has 
been  argued,  in  skilful  word-fencing,  that  a  bigamous  marriage  is  a  crime 
"  against  the  marital  relation,"  but  not  "  against  the  wife."  "  The  following 
passage  may  serve  as  a  reply  to  that  and  all  similar  attempts  to  restrict  the 
application  of  the  statutory  principle : 

1887,  Zan;  C.  J.,  in  U.  S.  r.  BauM,  6  UUh  181, 188, 18  Fao.  S87 :  "  Is  thsn  polyf. 
•my  •  crim*  agsinrt  the  lawful  wifoT  It  esrtsiiily  U  a  bnaoh  of  tbs  impliwl  if  not  of 
the  ezpren  tannii  of  th«  marriage  oontraet ;  ...  and  because  it  U  a  breach  of  that  con- 
tract, most  hurtful  in  its  oonaequanoeB,  it  is  declared  to  be  a  crime.  Whenever  the  act 
or  the  conduct  which  ooMtitutet  a  public  offenie  or  crime  coniieU  in  a  direct  violation  of 
the  righU  of  an  individual,  the  crime  is  against  that  individual  as  well  as  against  the 
public.  The  Uw  recognizee  the  marital  rights  of  a  wbman  or  man  as  well  as  their  righU 
to  life,  liberty,  and  security  from  personal  violence;  and  the  breach  thereof  by  a  second 
marriage  or  by  cohabiution  with  another  woman  as  a  wife  is  often  more  injurious  to  the 
feelings  of  the  lawful  wife  (av  well  as  in  other  respeoU)  than  would  be  ^  deprivation  of 
personal  security  or  of  personal  liberty,  —  more  injurious  than  the  shake  of  a  fist  coupled 
with  a  threat  or  an  attempt  to  commit  a  bodily  injury.  .  .  .  The  ground  upon  which  the 
exclusion  of  the  wife  or  husband  resto  is  that  it  would  destroy  eonfldenoe  and  produce 
discord.  A  man  in  the  bed  of  a  Strang*  woman  is  in  a  very  nnfavorvble  situation  to 
insist  upon  preeerving  inviolate  the  saeied  oonecrd  of  marriags  and  harmony  and  confi- 
dence on  the  part  of  his  wife." 


-  sys 

taken  it  to  be  a  mle  that  a  wife  can  never  Iw 
evidence  againu  her  bosband,  esospt  ia  the 
ease  I  hare  aUaiied  to"). 

*•  Accord:  IS70,  State  v.  Bennett,  SI  Ia.t4; 
1874,  Slate  ■>.  Hasen,  S«  id.  SM;  IS8S,  Lord  v. 
State,  1 7  Nebr.  SSS,  SS8,  US  N.  W.  807.  CmHra : 
ISSO,  Stale  V.  Annstroiic,  4  Hhrn.  3S9,  S43; 
(even  under  a  itatate  making  the  complaint  by 
the  ininred  upoiue  the  neceauuy  basis  of  pmse- 
entioD) ;  IMS,  Sute  v.  Berlin,  4S  Mo.  S7S,  577, 
itmhU ;  188S,  Comptoii  v.  State,  IS  Tex.  App. 
171  (cited  in  the  next  note) ;  I8SS,  Hills  v.  V.  8. 
1  Pinner  73 ;  18B8,  Crawford  v.  State,  »8  Wis. 
633,  74  N.  W.  537.  Bnt  U  some  Slates  the 
statate  (anli  {  488)  expressly  unctions  the  privi- 
lege in  proceediogit  "  fooiided  on  adoUeiy,"  and 
this  provision  contruls:  ISM,  Hanaetman  *. 
Dorel,  103  Mich.  505,  SO  N.  W.  978  (hnabaad 
not  admitted  fur  himself,  in  crim.  eon.,  even 
after  dirorce) ;  1896,  People  >.  Isham,  109  id. 
73,  67  N.  W.  819  (adnltery);  1896,  People  v. 
Imes,  110  id.  350,  68  N.  W.  157  (HUne);  1890, 
De  Meli  v.  De  Meli,  110  N.  T.  485, 493, 14  M.  E. 
996  (adnltery). 

>•  1893,  State  V.  Chambeis,  87  la.  1,  S,  53 
N.  W.  1090  (wife  competent  against  a  husband 


thaiged  with  incest) ;  1897,  State  *.  Hard,  101 
id.  391,  70  N.  W.  SIS.  Cmira:  1908,  State  e. 
But,  —  8.  D.  —  ,  94  N.  W.  409  (incest  with 
daughter;  d«tendaat's  wife  exelaited);  1879, 
MorriU  >.  State,  5  Tex.  App.  447  (adalleiy ; 
husband  admitted);  ISSO,  Rowland  v.  Slate,  9 
id.  177  (same);  1881.  CompUm  o.  State,  IS  id. 
171  (incest;  wife  excluded;  overmUng  the  pre- 
ceding  cases). 

M  Accord:  1880,  State  r.  Sloan,  56  la.  117, 
330,  7  N.  W.  516 ;  18S1.  State  «.  Hngbes,  58  id. 
165,  168.  11  N.  W.  708;  1901,  Hilb  v.  Stale, 
61  Nebr.  589,  85  N.  W.  836  (lo  hold  otherwise 
"  would  be  to  impute  to  the  LegisUtare  a  ossless 
pnrpoee,  since  the  common  law  was  then  in  force 
except  where  modified  by  statute  ») ;  1887,  V.  S. 
V.  Ba»A«t.5  Uteh  ISl,  134,13  Pac.  337  (poly- 
gamy ;  'v.<t  wife  admitted  against  the  defendant ; 
qooted  $apra).  Contra. •  1891,  People  v.  Unan- 
irtiom.  93  Mich.  954,  53  N.  W.  165  (Morse,  C.  i., 
and  Grant,  J.,  diss.) ;  1894,  Boyd  «.  Slate,  33 
Tex.  Cr.  470,  471  (lawful  wife  not  admitted 
to  testify  to  the  (act  of  her  marriage) ;  1890, 
Bassett  e.  U.  8.,  187  U.  S.  496,  503,  11  Sup. 

»  Brewer,  J.,  hi  Bassett  *.  U.  8.,  sepra. 
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th«  commoD  law  ncoeninrf  nn  ...„i.        "'  ."•J'"y-         But,  needless  to  mv, 

beenjudicMllvreooffnLed"    ToTT'^-^^'    ,    "*  ordinarily  this  has  not 

tions.of  whatusei«uln«!l»l^  '      ,       '"  "*"'"  '"'  alienation  of  affec- 

(4)  In  .  few  in.t«.c.  .  ^j^^^ion  o,  injur,  of  ^^yU  ^  bee„ 

M  Conn.  IH  W  aTtTs  o,S2d*flS.*i^: 
fa  divorce  uito  a  i>iim»./«  «,  taewiBli«nt7taJ 

•UtBte  naUng  paHm  in  swMnI  <»■»(«»(  tbi 


I  pot,  I  1X44. 

TImk 


9M.  Broom  ..  Broom  ISO  id.  »«i,  «  Se?,': 
(«nder  .  .utote  rendering  •  ,JL,\^  " coS 

•J5»ini«  the  other,"  the  w5e,  fa  the  hnibud'i 


.,!*,  "^'  "^'"•roore  v.  Oreenhanlt.  Willee  577 
878  enticement  o{  •  wife  j  her  decUmtiMi  I^ 
admitted  .(.in^  the  pUintilT ;  no^SSn^vVi'? 

MSjlwife'.  action  for  nitonatio..  of  the  ho.Su.di 

1880.  Hoot  V.  Wi«i,  87  Minn.  68.  •  ITW^T tto 

tion 

the  <»•"  tilled  «,S J  niji"  In'the'aw).  cited 


on  by  I 

ment,  not  nlmitted  noder  the  UMntoTr  ( 
tion  for  "_«ri™«  •B.lurt  the  ether")    ?oi«p« 


excep. 


«r /'*?••  8p"»'",Appe«l.  M  Conn.  184. 14  All 
which  the  hmlm^^  .^  _ii.  urz"^  ^  '.■*  .'■ 


.«i.  for  divorce  f^  :^^':Z;ZSfyT2 
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wh^5rehi;u2;5'-;;awifoh."^rn«ti:j,i 

•«in.t  the  huehMd,  .nd  hiyi  no  .ppKn  tS 

Ute    .  •  wife  here  allowed  to  tentifjViutaiint 

■•  to  a  daim  for  her  aeparate  propertr  inclnded 

k Jl;  ?.'  <""»»■  W"  to  let  aaide  a  deceaeed 
hneband't  convevMice  in  fnnd  of  the  WitS 

•eraijr  to  the  franri,  nnder  cb«  rommon  law  en. 
ceptloo  "«  iHcutUaU  ai  to  cooverSkil  S- 
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brongbt  withb  tht  eomnvni-htw  exMptkm,  and  tb*  mum  libanJitj  might 
have  baan  ahown  for  d^amation.** 

(5)  At  a  part  of  the  oommon-law  exception,  bat  reeting  on  the  anppoaed 
extreme  neceMity  for  the  State,  and  not  for  the  wife  individoaUy,  the  privi- 
lege baa  aometimea  been  aaid  to  oeaae  in  a  trial  for  f rnMim."  But  tbia  waa 
not  the  early  tradition." 

f  2240.  Vaimt  Btatstocy  ■wapMone  (Separate  Sitate,  Ageaey,  ete.). 
In  almoat  all  the  juriadictiona  which  retain  the  privilege  in  general,  new 
Btetutorjr  exceptions,  unknown  to  the  common  law,  have  been  added.'  The 
moat  common  one  ia  that  which  admita  either  apouae  againat  the  other  in 
proceedinga  involving  a  "  peraooal  wrong  or  injury."  or  a  "  crime  agaiuat 
the  other" ;  thia  ia  merely  a  generaliaed  extenaion  of  the  common-law  excep* 
tion,  and  its  interpretation  baa  already  been  oonaidered  in  that  connection 
(aiUe,  §  2239).  Another  exception,  lesa  common,  admita  either  apouae  in 
controversiea  concerning  the  wife'a  tiparatt  tatatt;*  another,  in  oaaea  when 
either  baa  been  acting  a$  agimt  for  the  other;*  and  atill  another,  in  proceed' 
ingi  tupplenuntarjf  to  ucccutio*.  i  (.  for  reaching  a  debtor's  fraudulent  con- 
veyancea.*  These  aeem  to  be  the  atatutory  exceptions  that  have  most  often 
called  for  judicial  interpretation.*  In  effect,  auch  atatutea  are  aometimea 
equivalent  to  thoee  abolishing  the  privilege,  in  part  or  entirely  (poit,  1 2245). 

oiaa  of  tiM  Pilvilaia. 


6. 

§  2241.  Whoae  Is  the  Pilvllata.     If  we  consult  the  reaaon  moat  com- 
monly advanced  in  aupport  of  the  privilege,  namely,  the  prevention  of  mari- 


tWMD  them,  in  ofdn  to  axpoM  •  (iwid  tbM  wm 
MmttBtod  by  th*  hubMd  on  (Im  wifo"). 
Contra  I  mi,  Orarton  r.  8tM«.  4S  Tex.  SIS, 
CIS  (»Ma  exdodad  in  •  proMcntion  of  the 
hubaad  (or  tifiUag  h*r  mul*).  Compue 
tiM  ataMtotjr  MMption  for  MsponUt  Mtate,  poK, 
1*140. 

M  Cimtra:  ISSS,  BtaU  ■>.  Bariii«liam.  IS  Ma. 
104,  107  (w{(*  not  adraittad  ■nimt  ■  hoabuid 
eontpirinfc  to  charga  Iwr  witli  dnltarr ;  tlia  ml* 
ia  -'confluad  to  oaaaa  wakinf  ■aemrttr  of  tha 

Kiee  and  caMa  at  panooal  riolanoa')  ;   1895, 
bnet  >.  Bolinar,  4a  Mabr.  MM,  •«  H.  W.  700 
(■lander). 

Tin  following  mling  aeana  comet:  1871, 
Ttalman  v.  State,  97  Ind.  SS3  (wife  not  admitted 
on  a  charge  agslnet  the  hnihand  of  canying  con- 
eaaled  weapon*). 
••  1767,  Bailer,  Trial*  at  NUi  Prio*  186. 
*•  KI3,  Anon.,  I  BrownL  47  ("  the  wife  i«  not 
bound  in  caae  of  high  treaeon  to  diacorer  her 
biwliand'i  treaeon  ") ;  (^80,  Hale,  Flaaa  of  tb* 
Crown,  I,  Ml. 

*  The  atatotea  are  collected  aa(e,  f  488. 

■  The  following  mling*  appir  rach  ■  atat- 
ate:  Midk.:  1884,  Hant  ■>  Eaton,  6.1  Mich. 
361,  36S,  11  N.  W.  419;  1886,  Eaton  v. 
Knowlaa,  61  id.  615,  633,  18  N.  W.  740;  1891, 
Blanchard  v.  Moora,  85  id.  380,  385,  48  N.  W. 
541 ;  1894,  Beriea  r.  Adait,  101  id.  495,  60  N.  W. 
967 ;  1898,  DowUag  ■>.  DowUng,  116  id.  346,  74 
N.  W,  523  (wife  admitted  againat  hnaband,  in 


an  action  by  her  to  raoorar  a  loan  to  him).  For 
caMi  of  tM  aMM  aort  nadar  tb*  common  Uw 
prinripla,  *ea  •■<«.  i  114a  For  mUagiappljriag 
the  aama  alatntaa  whare  tba  i/mUiJiaUitm  of  on* 
apona*  <m  ttkalf  rf  0>»  allttr  I*  In  qaaalioa,  ■** 
oato,  I  614. 

*  TiM  following  nling*  apply  ancb  a  atatat* : 
Itc:  1878,  FMlv.  Laaritt,  63  Mo.  595,  597; 
1873.  Cbadar  a.  Chaaiejr.  54  id.  347 :  1877, 
Haaria  v.  Kiaiha.  65  id.  Ml,  106;  1891.  L**(* 
V.  Stat*  Bank.  115  id.  184,  904,  II  8.  W.  788; 
UTiM.  s  1886,  BUbon  *.  Oiicbriat,  67  Wi*.  38,  45, 
19  N.  W.  110.  Compar*  tb*  mling*  cited  a»t; 
1 616,  apfdying  th*  aama  atatalca  to  tha  oneation 
of  admittitn  oa*  tptmrn  <m  hAalfoftht  cUtr. 

*  The  following  nHan  apply  each  a  atatnta : 
Minn. :  1890.  Woffind  r.  Fanham,  44  Minn.  159, 
164,46  M.  W.  195;  1899,  Matioaal  Germ.  Am. 
Bank  v.  I^wfanca,  77  id.  181,  79  N.  W.  1016. 

*  The  following  rallnga  appiv  an  ezcaptioa  for 
apooiaa  "  Joined  a*  partiea  and  haWng  a  aepanita 
interett":  Lb.:  1866,  Cnll  a.  Herwlg,  18  La. 
An.  315,  319;  1871,  PhOlipa  ».  Stewart,  14  id. 
153;  1880,  Hannen  v.  Hacker,  31  id.  6M:  1886, 
Cooler  V.  Cootor,  38  Id.  196,  197.  Add  the  fol- 
lowiag  I  1881.  :tatta  «.  Flak,  18  W.  Va  693,  744 
(former  atatntury  exception  for  aaiu  lietween 
bnahaad  and  wife,  applied).  Cpon  theae  rari- 
ona  atatntaa,  compare  alao  tha  ralinga  cited  antr, 
I  617,  interpreting  the  aama  atatnta*  a*  arolied 
to  qualify  ooe  ipooa*  to  ta*tUly  an  hAa^fiJt  th* 
othar. 
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Him-m.]   HDrturo  OH  WW.  «Aiwr  iM  oTHBi     ,mt 

It  would  Mem  tlurt  noZ^!^  J  K  '  '  "l-'eeling  of  hi.  wen,  obvi«t«I. 

.it«.tion  o' W„gcondemnrb"r;.,ri;  TJ^^^  "P"»""» 

degTM  .„d  y.t  dUfcrnt  toqujily  °'  «  e«,h  cm.  being  «,„,l  i„ 

depend  mucronietrnrof    I'^Vuf^SbnT""^  ™"''  '"' 
thmt  at  leHt  the  pririleBe  WonoT^V^-  "weeubluhed  m  some  Courte 

..u,o..rrz:i  ^::lXtr  xt'°ci^^^ 

may  be  waived  by  husband  ^mi  ^u  J»k     »  .     *  '•  *"*  pnvilege 

been  nowaiver  •  for  ^S^IhT      -^  T  '*'""•  ""*  *''*"'°«  ^»«'«  could  have 

t  iag«    tr.^    -     Tu  >  ... 


MO.  the  bodmid  coold  not  nfa*  tb*  oUaBti<Ji 

on  the  principle  <rf  |  S198.  aii<M  '"''•***°"' 

»  1871,  8ut«  p.   McCor.1,  8  K»n.  SSI  (the 

»!.  !  ^r^-  ^-  ^-  ^'^  P- 1  'M»,  which  nroridM 
oth«,  -  whhont  tht  Iktr't  coDMnt,"  ^^ 


i^liJ^'  ^^H^  *■•  "^"^  '*  Te«.  App.  St 

JSs'ji  tr  ^jir*"^  °"  ■"•  '-'-"■^ 

W»r  Ejgle   u  !».  s«,  875  ("  The  prohil  itSn 
ii  not  fonndeU  on  intenit,  hot  fonf  the  nS? 

m%ht  pioduoe  in  the  domeetic  hamoB^oftS 
wutie.  on   gronnd.  of  policy  .ppertJninVto 

^TTdrJ^  '?^'^-  °[  ""^  """i  not  to 

ir!sM-r./';i;;j'^t„-'^^ 

om  th* doBMitic  qaietMd  wdftwO.*^^ 


I  no 


runuBoiD  Tono& 


[CBAT.  LXXTII 


nor  kM  thu  an  kbMliito  nk  of  «u)lwk».  ol  a  vwy  dUTatrat  typa  (««<«. 
I  2176X  Bat  on  no  otbtr  laaaon  than  Lord  OoW*  oould  tbia  rMull  ba 
naehad ;  f o»,  by  aiUiar  ol  tHa  main  and  popolar  raaaona,  tba  object  of  tha 
privikge  ia  to  piotact  from  tha  oonaaqaanoaa  of  iU>faaling  or  from  a  repag- 
nant  aituaUon  (aatt.  1 2288) ;  and  tbia  impUaa  nacaaaarily  that  a  apuuM  not 
apprehending  tuoh  oonaaquanoea.  or  not  deairing  to  bo  protected,  may  waive 
the  protection  which  ia  optionally  granted  Nevartbelaea,  the  application  of 
the  priYilege  ha>  tandad  to  ba  obecurad  by  the  uaa  of  tha  term  "  Incompe- 
Unoy  "  tot  both  the  diaqnaliflcation  to  teatify  on  the  ipoute't  behalf  and  tha 
privilege  not  to  taeUfy  againat  the  aponaa.  The  former  ia  plainly  an  abao- 
Into  rule  of  law,  not  left  to  the  party'a  option  {anU,  %  604)  j  the  latter  ii  a 
mare  privilege.  Tha  common  phraae,  daelaring  them  "  incompetent  to  testify 
for  or  againat  the  other."  by  aaaociating  the  former  with  tha  latter,  haa  aoma* 
times  led,  by  confueion,  to  the  extanaion  of  tha  idea  of  abaolatoneaa  from  tha 
one  to  the  other.  In  a  few  insUnoaa,  it  haa  bean  denied  or  doubted  that 
the  privilege  can  ba  waived.'  But  tbia  doubt  ia  entirely  unfounded,  and  ia 
repudiated  not  only  by  occaaional  dedaion,*  but  also  by  implication  in  moet  of 
the  modem  etatutea  which  declare  the  one  inadmiasibla  againat  tha  other 
"  without  the  conaent  of  the  other."  * 

(2)  Who  mav  vmivt  the  privilege  depanda  upon  whoaa  privilege  it  is.— ft 
queation  already  considered  (antt,  {  2241). 

(3)  What  eoM/tMM  a  waiwr  ia  naually  not  diiBcult  to  answer.  Kotliing 
done  before  trial  could  have  tha  affect  of  a  waiver.*  On  the  other  hand,  a 
failure  to  object,  upon  tha  calling  of  tha  spouse  to  the  sUnd,  must  be  eqdiva- 
lent  to  conaent.*  In  a  few  juriadicticma.  it  ia  ezpreaaly  enacted  that  tha 
toking  of  the  sUnd  by  a  party  ahall  conatitute  a  waiver  as  to  his  privilege 
for  his  wife's  testimony.*  The  usual  case  preeentad  is  that  of  a  party  who 
calls  his  wife  on  hU  own  behalf  and  then  attampU  to  claim  his  privilege 
to  prevent  her  croes-ezamination.     Argument  is  scarcely  needed  to  demon- 


>  I7SS,  Barker  «.  Disia,  Lm  cm.  t.  Hmid- 
wfek*  !•«  (CM*  too  cuBfoMdW  nporud  to  to 
of  aar  raloa) ;  I8SS,  Clark  r.  KraoM,  IS  I).  C. 
SftS,  S7S  (priTilan  caonol  ba  waiirad;  aid 
ctifr) ;  ISM.  BaiSer  r.  FMta,  103  DL  S4S,  SS 
N.  E.  SS  (calling  tha  Int  wife,  is  a  proaacation 
for  Ugamr ;  wdrar  not  aUowad) ;  187S,  TUtoa 
■>.  BwKher,  N  Y.,  Official  Report.  III.  SIS,  SU, 
>SS  (crim.  coo. ;  Mia.  Tilloa  wa*  not  offerad  br 
tlia  defuHUnt,  but  the  ^ntiS  expraaaed  hil 
Gouent  and  wairer  of  objection  to  tha  dafand- 
ant  calling  her ;  the  Jndga  wa*  not  oMtgad  to 
render  a  dedtion,  bot  the  defendant  and  the 
nlaintifl  reepactirely  contended  that  a  wairer 
waa  and  waa  not  infflcient  to  render  tba  wife 
admlMible;  and  the  pUintilT  aignad  that  an  in- 
ference might  be  drawn  from  the  defendant** 
tailnie  to  oOl  her) ;  IMS.  Brock  e.  State.  44 
T*«.  Cr.  SS5.  71  8.  W.  SO  (neithw  the  taetify- 
tng  ipoo**,  nor  the  on*  t**tia*d  againat,  can 

•  18W,  B**t,  C.  J.,  in  P»dbT  ».  W*IMn, 
8  C.  ft  P.  558 ;  I8«S,  Raaa  *.  StaamboM  War 
Eaid«,  U  la-  sss,  S7B  (ondaraitetBtaazpiairiy 

SOM 


Mactloaiag  a  wairer) ;  ISSS,  Blake  *.  Giaraa, 
IS  id.  Sit,  SIB  (iMBa;  tnr  a  maitiritr);  ISW, 


Kitaj  *.  Fidler  L  Co.  88  id. 

loss.  MnWf  (mm).    Add  tba  eaae*  cited  in 

Bote*  4-S.  AiAa* 

•  The  itatata*  an  ooDaeted  amf,  1 488. 

•  IS7S.  llabbaU  •.  Grant,  88  Mich.  «4I.  843 
(coaaaBt  not  inpliad  from  fallnr*  to  object  to 
diacornr  ander  oath).  Bat  no  donbt  a  i(jp«/a> 
(ioa,  in  the  natnre  oTa  judicial  admimion  {pot. 
I  8580)  woaM  HOea. 

•  1883,  Beaaon  ■>.  Morcan,  50  Mich.  77,  78, 
14  N.  W.  705  (conaent  imj^ed  from  altendaaca 
In  conrt  and  failure  to  object).  Compare  the 
mlee  f or  a6/«r(ieM  (ante.  J|  18,  486). 

•  A*  in  the  Code*  of  California.  Oncon.  etc., 
qaoted  anU,  |  488 ;  conitmed  in  the  mllowing 
eaie  artonaontlr :  18*8,  State  v.  McGrUh.  85 
Or.  108,  57  Pac.  811  (nnder  C.  C.  P.  f  7I3.a  d*- 
ftatent  bj  taking  the  iitand  in  a  criminal  caia 
do**  not  conaent  to  the  examination  of  hi*  wife 
bjthaprawention;  aaiagalMrrwMUngoMofaB 
*spM*a  pmriaia*). 


1*143 


-all 

■  •'  ■» 

•ii  "f  ftt  h 


Nmr.StM]     HUSBAND  0«  WIFl  AOAMrST  THl  OIHia 

would  be  «nf.v<«TtoT^JJ^i'rS.tLS^^^^         T""^' 
Wng  inco„.l.J.nt  with  th.  fuU  •x.^i  of  Si  iJyfwr'^Ai."  ""*""  ,  " 

would  i  iSW  STtitl^lir^  -  W^tlBg  »h#  •OWlu.iOD   thU  . 

would  ^f:up.iiS*ir-iz:!:  "tis.'^j'jtrrbr.s^.'^r  """•^^  ""*  ••• 
to  which  «i,bt  Loi^  th.  «cj^rii^"'drjirw:;'f '•'***•  '*  "•*™"^'" 

Whether  this  conclusion  ia  ineviuble  ia  at  !<»■»  «»..  *-.  _ 

■  IM9,  Oriffln  v.  State.  3S  T»  lat  1M.  k_< 


-;.i-_.' —  ™-~""-™"  •"  nw  MMinenu  on  the 
l>ieIiiiuii«rTex«miiimtion,aUowed)  j  1884,  Wiuih- 
fagton  r.  Sute.  17  Tex.  App.  97.  »4  ("k. 
Creamer  r.  State);  1889,  Jo(L»  ;.  Bute  jS 

fiWe.  33  Tex.   Cr.  41.  84.  II  8.  V.  ImTm 

ii.  ;«*.l'^tL'  '"•»'  Hoorer..  State,  35  i" 
84J,  345.  S3  S.  W.  337  (nine). 

]«t  of  the  direct  •xaroination. 

sa» .  iST'ir"",'  "•  'S"^'  ^  N.  Sc.  330, 
aw,  1867.  Ksowles  r.  People,  IJ  Mlek  408. 


.-,"-, ,  «u  ..Teni  Of  iiM  itatntei  qnole<{  mfr. 

SS^IL  Jfc  <«efeBd.nt  lo  rail  hi.  wife.  ,«  ,v^ 

TSo^j-  •  "S'  *"  """?•«•"•«  for  him)  I 
Ifc9.  Oriflln  ».  State.  39  Tex.  I«4.  I6«.  l/^ 
l«.«;  1896.  State  .,.  Hatcher,   99  Or.  309^ 


iemepnnclpUa.  in  the  priviLp,  a^inrt  .elf- 
crimination  ;  hot  held  that  in  aiiv  caii  the  S  - 

n  J?^?f  *"'"",«''•  junwliotion,  aiiil  that  iba 
WMirillingto  waive  her  privilege) ;  1893.  Oravee 
P.  C.  8„  1501T.S.  118.  ISO,  14  §ap.40(a  woman 
WM  preeent  with  the  raorderer ;  the  defendant'i 
fWInre  to  hare  hl>  wife  in  conrt.  eo  that  it 
OTold  be  leen  whether  ihe  wa«  the  woman,  and 
the  part/  thu  identified,  not  allowe<l  a*  nuand 
for  iBfmtXKt,  partly  becaoee  he  wae  not  bonnd 
to  anticipate  the  need,  partly  becaow  ihe  waa 
incompetant  to  teMify  for  Mm ;    Brewer.  J 
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by  any  direct  attempt  to  break  into  the  privilege,  but  by  the  itccidental  coin- 
cidence, upon  the  same  piece  of  testimony,  of  two  independent  principles  of 
law,  neither  one  of  which  should  be  made  to  yield  rather  than  the  other. 
This  argument  is  nearly  the  same  as  that  which  applies  to  the  privilege  against 
self-crimination  (port,  §  2272),  and  need  not  be  further  noticed  here.» 

It  must  be  noted  that,.when  the  privilege  does  not  exist,*  or  where  it  has 
been  waived,*  the  inference  is  permissible ;  and,  furthermore,  that,  in  any^ 
event,  upon  the  same  principle  as  under  the  privilege  against  self-orimination 
(poit,  §  2272),  the  party  desiring  to  compel  the  spouse  to  testify  may  at  least 
call  for  the  testimony,  and  is  not  to  be  deprived  of  it  until  the  party-spouse 
formally  objects  and  claims  the  privilege.* 


Ill 


7.  Statatory  Ohaiiflaa. 

§  2245.  Btatatory  AboUtlon.  BxpreM  or  Implied.  The  progress  of  accept- 
ance of  Bentham's  reasoning,  in  its  effect  on  this  privilege,  has  not  been  as 
rapid  as  with  most  others  of  his  proposed  reforms.  The  disqualification  of 
interested  persons  has  been  removed,  as  well  as  that  of  parties  in  civil  cases 
and  of  defendants  in  criminal  cases  (an<<(„§§  676, 577,  579).  The  privilege 
of  parties  in  civil  cases  has  been  swept  away  (ante,  §  2218).  The  disqualifi- 
cation of  husband  or  wife  on  the  other's  behalf  has  disappeared  in  a  majority 
of  jurisdictions  (onte,  §  602).  But  their  privilege  has  been  removed  in  only  a 
minority  of  jurisdictions.'  Many  and  large  inroads,  however,  have  been  made 
upon  it  by  statutory  exceptions  in  almost  every  jurisdiction ; '  and  in  some 
States  the  statutory  alteration  of  the  privilege  —  for  example,  by  denying  it 
in  civil  cases — has  risen  beyond  the  degree  fcf  an  exception  to  that  of  a  par- 
tial abolition.  The  consequence  of  these  numerous  express  changes,  and  of 
the  enactment  of  the  other  statutes  dealing  with  parties  and  interested  per- 
sons, has  been  to  require  more  or  less  judicial  interpretation  to  determine  the 
effect  of  the  legislation  upon  the  privilege.  These  rulings  depend  largely 
upon  the  phrasing  of  the  individual  statutes ;  but  some  of  the  questions  pre- 
sented have  general  features,  which  may  here  be  noticed. 

(a)  The  statutes  declaring  that  no  person  should  be  "excluded"  or 
"incompetent"  by  reason  of  being  a  pirty  to  the  eaute  might  well  be 
argued  to  have  the  effect  of  abolishing  the  disqualification  of  a  husband 
or  wife,  when  a  party,  to  testify  for  the  other ; »  but  they  could  not  have  the 


*  It  mar  ba  added  that  the  pteeent  gseatkm 
most  be  distingnUbed  from  that  whico  ariiea 
when  the  witneH-apome  ia  ditqitalijhd  on  the 
other's  behalf,  and  nut  mereljr  pririleged,  be- 
canse  then  it  is  bnpneaible  to  nae  the  testimony 
onder  any  conditions,  and  no  inference  coald 
arise  even  if  there  were  no  priWlege ;  this  ia  an 
ordinary  dedaction  from  tne  general  principle 
affecting  snch  inferences,  and  the  mlings  hare 
been  already  noted  therennder  (antt,  |  SM). 

*  I«73,  Alley's  Trial,  Mass.,  Pampn.  Rap. 
144  (that  the  defendant's  wife  was  not  called  to 
explain  his  whereaboats,  allowed  to  be  consid- 
ered) ;   1901,  Richardson  v.  State,  44  Tex.  Cr. 


CtKtrat  1903,  Moots  *. 
— ,  79  8.  W.  497,  sesiiis 


aoM 


111,  70  8.  W.  3S0. 
State,  —  Tex.  Cr. 
(Hendemn,  3.,  diss.). 

*  1870,  Creamer  v.  State,  S4  Tex.  17S  (the 
hosband's  refusal  to  allow  cross  examination  of 
the  wife ;  inference  Dermissible). 

•  1895,  Com.  V.  Weber,  167  Pa.  153,  31  AtL 
481.  CmUra :  1903,  Moore  r.  State,  —  Tex. 
Cr.    — ,  75  8.  W.  497  (Hendermn,  J.,  din  ). 

^  The  statntes  are  all  placed,  for  conrenienee' 
sake,  mtt,  |  488. 

•  Already  examined  airtr,  f  9340. 

*  ThU  effect  has  been  already  examined 
(aim,  1613). 
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effect  of  abolishing  the  privikge  -  namely,  of  making  the  one  compellable 
agamatthe  other-«nle«  the  notion  of  incompetency  were  givetTSg  r 
Tl^'J^""^  ^"'^'  ^  ^^^^  °'  disqualification  and  of%rivUege X 

S^.trnSTTTI?''''?  *"  '*  ^^  '^'^'  ^'^'  ^"^^^^  i»  ^"  commonly 
conatrued  as  aboliahmg  for  parties  both  disqualification  and  privilege-  so 

the  other  being  caUed  on  the  opposite  side;*  and  this  effect  was  sometimes 
conceded  for  suits  for  divorcet  and  other  suits  where  they  were  tTe  sT 
parties  and  on  opposite  sides.*  But  no  such  consequence  could  pkusibly  be 
deuced  from  the  statutes  abolishing  interest  as  alsqualification ; '  for  C 
was  here  no  pnvilege  to  be  abolished  dante.  §  2222).  A  statute  it  ma^ 
Irt '  r^«  ^1!!*'"'  ''  "^'^  "competent-  would  of  cour^'^yZ 
SZThl  .  •*^'^'  "mentioned)  make  the  person  compellable  also.' 

These  problems  of  interpretation,  however,  arose  chiefly  under  the  earlier 
sta^tes.    Successive  revisions  have  left  few  of  them  to  survive  for  judicial 

(6)  The  codification  of  many  jurisdictions  has  given  the  criminal  and  the 
md  procedure  a  separate  treatment,  and  thus  it  is  necessary  sometimes  to 

r^  ^r  °^*°  ^'*^'T'  ^"^^  '"  *  8*^«°  ™^«  »PP^««  ^^  "•-"'non 

JJ.^  ^  '"'"*"*'  *^  Moreover,  in  the  earlier  steps  of  legisktion. 
the  pnvUege  was  sometimes  abolished  for  the  former  class  of  case?  but  ex- 

far  the  abolition  of  the  pnvilege  has  been  carried  by  the  Legisbture.    This 

«T-l°K  T  J  °'  *""^'  '°*^'y  °"  *'*'«  '^"'^"g  »'  *»»«  1<^  statutes: 
and  it  has  therefore  received  varying  answers. -sometimes  that  the  privi- 
lege is  in  criminal  cases  retained*  or  abolished."  or  that  in  civil  cases  it  is 

«.*/'"'J'  ?°"'"!^  "•  Hmkiiii,  M  Ind.  848, 
851  (contMted  will,  tho  wife  beinx  an  heir,  bat 
withdrawing  m  r  plitirtiff  wd  MniDg  m  ■  de- 

,^''ii?^ •A''V^ ••  ■"<••». SI  U. 805, 810; 

1861,  Cbmmberiain  v.  People,  88  N  Y  85  88* 

1869,  «.^Bri«,,  14  Wi..  l&:'(Jrtfc  io^JSuwi 
to  auwer  in  proeeedion  to  reuh  propeStv  of  a 
jadrment  debtor,  her  buebud);  18887  dimey 
"•  .""iT^SS  id.  674,  17  N.  W.  3«8  (bat  M 
when  the  witneii  ii  intoreeted,  if  not  ■  part]  : 
hen  a  wife  waf  not  admitted  for  the  Mfee 

hnebapd):  IS8«,  filabon  r.  QOehrLt.  6?  id. 
38,  45,  89  S.  W.  ISO  (pruoeedlngi  againM  a 
|ndgment  debtor;   hii  wife  not  eminabl^ 


V.  Dicliion.  »6  la.  708,  65  N.  W.  998.  tmble  • 
860.  B««d  ».  Gore  41  N.  H.  458, 454.  CoX'.: 
1873,  Rowland  v.  Plnmmer,  SO  Ala.  18J,  183 
temble.  But  it  was  held  in  one  jariadiction  that 
the  real  partjr,  beiuji  a  ipooae,  became  com- 
peUable  to  teetifjr.  when  the  other  waa  bat  a 
nominal  party:  1867,  Metler's  Adm'r  r.  Metier. 

.2  M  «1^-  ''?.• '"  '•  ""'  ^'^^^  '■  Aahcroft. 
IV  Id.  3.W,  ttmbu. 

*  1878,  Soothwiek  v.  Sonthwick,  49  N.  Y. 

8.  w  Ims^*^  '■  ^""^  "'  **"■  *"*•  "••  ** 

»  i875.  Jackaon  v.  State.  53  Ahi.  478;  1894. 
Ererett  v.  Slate,  S3  Fla.  661,  664    15  8a  543 

Tailed).  <""«««>»  prooeonre  then  pre-     2L^^„  <=£!*?   H?*??*  .*>*  .'">*lx><">) ;    1898 

i.« 'if  {•  *'°°2  I;  *'«*"•  *'  >*»  US,  119; 
berWn  f-^IWte,  88  N.  Y.  86,  88;  1865,  Han 

L?'''*'  i^i  l*"  '■»•  Co"!*"  the  aaine  Ah 
aidt  reachwl  by  another  road  in  the  mlinn 
cited  Ufa,  11839.  -^8» 

•  1874,  ttarriar  ».  Darrier.  58  Mo.  m,  134 
(controTeray  of  land-title).  »".  »• 

*  1888,  Bnrdetto  v.  Bnrdatto,  18  D.  C.  469 ; 


1888,  CHaA  V.  KiMaa,  ib.  859, 571;  I8W,  Ward 
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**•"«»  '-f^'  *0  id.  116,  M  So.  154;  1898. 
Com.  V.  Dill,  156  Maaa.  116,  988,  30  N.  £.  1016  ■ 
1895,  Com.  V.  Hayden,  163  id.  453,  456.  40 
N.  E.  846;  1897,  State  v.  Reynolda,  ^  s!  C 
384,  16  8.  B.  679  (aince  the  omiaaion  in  1888  of 
a  clanae  apedflcally  limiting  the  aection'a  appli- 
cation to  ciTil  caaea,  the  aection  appliee  eqadly 
to  criminal  caaea ;  thna  diiooainf;  of  State  r. 
Belcher,  1880,  13  id.  459,  and  State  r.  Dodaon 
1881,  16  id.  460,  decided  nndtr  the  oriainal 
atatste).  ^ 
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retained  "  or  aboliehed,"  and  ■ometimea  that  it  ia  in  both  civil  and  criminal 
caaea  alike  retained »  or  alike  aboliahed.**  The  time  onght  soon  to  come 
when  bhese  mlings  are  ouUawed  hj  reform  (aa  aome  of  them  even  now  are). 
Donbtlesa.  before  the  centenarj  of  Bentham'a  death,  no  veatige  of  the  privi- 
lege will  remain. 

ims,  Joidaa  *.  8m*,  Ul  Id.  411,  4tS;  1874, 
WtMwiPM  ».  WMtonuB,  15  Oh.  8t  SOO,  507. 

>*  IS79,  Bnd  *.  MM,  57  Mln  MB;  IMO, 
Aoao,  5«  id.  IS ;  laai.  LMsb  *.  Sbdlnr,  ib.  6SI, 
aaai  bm  ondw  th*  Cod*  of  leM,  iM  8tf(M 
V.  Han*  (1894),  7*  id.  47%  4n,  IS  So.  4SS. 

M  I87«,  BrawB  V.  NoitOD,  67  Ind.  4S4 ;  1879, 
HotduMon  V.  8mm,  ib.  449 ;   1881,  ~ 
Baitb,  77  id.  80, 88. 


**  1884,  SMphaMOB  V.  OkA,  64  la.  166,  869, 
10  N.  W.  181 ;  1898,  Niluid  v.  Kklidi,  87  Nobr. 
47, 49, 65  M.  W.  196;  1894,  SkimMt ».  8Utta«r, 
88  id.  756,  7(0,  97  N.  W.  584  (nor  do  th*  ttat* 
iit««  Nmofiag  maniad  woibm's  fnmttj  dii*. 
UlitiM  iflMt  tha  Matota  apon  aridaoea) ;  1894, 
Giaaaa  r.  Onaoa,  41  Id.  634,  688,  60  N.  W.  987 
(tana). 

11  1881,  WiUiaM  •.  BOqr,  88  lad.  190, 196; 


H  aaao-aass]  book  i,  part  iu.  title  ii,  sub-title  iil 
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1-  b  iraanL 

JMSa  HUtoi7  of  tiM  FriTllM*. 


i  Uiida  of  FBota  protMtod  from 

MM.  CiTQ  LiiriiaitT. 

ISM.  CiimiaalUabffit;:  (a)raiMtaM. 


M57.  8mm:  (i)FMiiaW/~'         '~~'' 
MM.  Ciia*  ondar  Fairiitn  SorenlntT 

•  Oorporatiaa  ud  PnbUe  OOeUi.     ^""  " 
I  MM.  Faeti«tMdinctoCiimiiiat«." 
f  SMI.  Fmu  fanbdi&K  •  Qm  to  tho  Db- 

eovwy  of  Ciioinal  Facta.  "»«»"»- 

S.  Vom  of  Olsoloran  protaoML 


iM«a.  OMuri  Prindpk. 
IM84.  PKduetioa  or  ' 
■Brati  and  Cbattela. 


latpoctioa  of  Doc» 


JM6S.  Bodily  EsUUtkni. 
M66.  CnntMilBM  and  tU  8«U-Ci 


*•  t*oa»  ud  aseot  of  Clalmiac  tha 

ffPj^lgf^Cro— oandnation  to  Cfaanustn,  di» 
gl^to-i.  C0M«1;  Effect  of  Em»2i 

j-s^id^wLr^  '^™'"'  *•  *^= 

»f|2;««»l"''  *'•*'■'«  CWm.  M  to  Inf,^ 
SSTl^rij!       """^         Cltimant;  G«n- 

eJC^SS""  """^  ""*  ""^"^ 

6.  CaaaatloB  of  the  PilTil«g«. 
I  »7».  Waiver:  (a)  by  Contract 
|MT«.  Saaw:   (i)   b,  VolnnteeriDg   Teetl- 

mooT  OB  the  Stand.  " 

i  M77.  Same  :  •  CroiMzamioation    to    Ae- 

cnjed'i  Character,  diMingouhed. 

,-J.^'-  ^"^     *^"    Principle,   affectinc 
Cro-^amUialion   «id    Impeachment.   di*t£ 

f  M79.  Exporgatiou  of  Cnmiaalitr:   (ol  br 
Aainittali  (if  by  Upee  of  Tim*     ^    '  '   ' 

I S?  i!~  '■  fel  "l'  ^^oe"'"™  Ptadon. 
I  Mil.  Same:  (rf)  by  Statutory  Amnerty  or 


1-   In  fMMnO. 

«iS;T°^"'!!;^'^''*^l.  '^«^i«*«Vy  of  the  privilege  against  self- 
cnmiMtioii  has  something  more  than  the  oidinary  interest  of  aTuIe  of  evi- 
denoe,-not  only  because  the  privilege  has  been  given  a  constitutional 
sanction  in  nearly  every  one  o£  our  jurisdictions;  nor  merely  because  the 


»  Tha  labetnM  of  the  hlitonr  ban  let  forth 
wa.  am  priatad  ia  6  HanrwNl  iiw  BeTtow  71. 
Biaea  that  tima,  a  wider  Mrrey  of  the  loaRsei 
and  the  collaction  of  mnch  additional  malarial 


hu,  made  it  poaible  to  traee  the  irtorr  more 
Wly.  The  preaent  aecooat  wai  printed  in  IS 
Harr.  Imw  Bar.  «I0  (ISOS);  it 


preaent  aecooat  wai  print..  .„  „ 

-^  IK-  2S^-  •'**  <"")!  it  haa  aiaea  been 
fwrta""!!  by  MOng  note  of  the  eocrobontira 
Jiaaarehea  of  BniMin,  Hinichini,  Pertila.  aad 
SS°5-...^i"i,"^  theee  ha.  once  fte  an 
CoBtlaaat.    Their  worka  cited  hWn  are:  M»- 


«M«,  18M,  HiMoire  da  la  proofdan  criminette 

droit  canuniqee  (reprinted  by  I^aroax.  Fkria 

<tadea,i^Beia  raUMMM);   ««••*,«,  ism. 

mit   bMuwIarar    RSelitJcbt  aaf    rrambtaiid 
Pftik,  INO,  Storia  del  diritto  iiaHaao  Mad  ' 
voli   UVI;    Ta^,   1898,    HiatoST*;  tl& 
aa«i  4e  riniaiiition  en  FraM:e.  ^^ 


i  i  „ 
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tracing  of  ha  origin  takea  oa  ao  far  afield,  in  our  anrvey,  aa  the  adminia- 
trativa  policj  of  William  the  Ckmqaeror,  and  Ae  criminal  procedure  of  Louia 
XIV  and  the  French  Revolution ;  bat  pitirwtarly  becanae  the  woof  of  ita 
kng  story  ia  woven  acroaa  a  taagW  warj^wmyoaad  in  part  of  the  inventiona 
of  the  early  canonista,  d  the  moaiewtmu  eonteat  batwaen  the  Courts  of  th« 
coaaion  law  and  the  chaach,  and  of  the  politiad  and  leligioaa  iaaaaa  of  that 
convulsive  fanod  in  English  history,  the  days  of  the  dietatorial  taMrta.  To 
disentanglafllHse  various  tiewmtB,  while  keeping  each  ia  ai^t  ami  uabmikKx, 
im  a  Goasplicalai  taric. 

To  be^  witAi,  two  diatinet  and  paaalM  linea  of  developannt  moat  be  kept 
in  mind,  —  the  ooe  hi  matgroarth  vi  the  other, Baocr«ding  it,  aad  yet  hsjinnkig 
^ust  before  the  other  coaea  to  an  end.  The  first  is  the  hialiry  of  the  ^posi- 
ttun  to  the  ex  officio  oath  of  the  ecclesiastical  courts ;  the  aeeend  ia  t^  his- 
tory of  the  opposition  to  the  criaaanating  question  in  the  commen-law  courts, 
1.  «.  of  the  present  privilege  in  its  modem  shape.  Let  us  remember  that  there 
is,  in  the  first  part  of  thia  hiatory,  ao  queation  whatever  of  the  sabject  of  tlie 
aaoond  part,  and  that  the  second  part  haa  not  yet  begun  to  exist.  The  first 
part  begins  in  the  12008,  and  laata  wall  into  the  IGOOs  ;  the  second  part  begins 
in  the  early  1600s,  and  runa  on  for  another  century. 

I.  Under  the  Anglo-Saxon  rule,  the  bishops  had  aat  as  judges  and  enter- 
tained suits  in  the  popular  courts.  But  William  the  Conqueror,  before  1100, 
had  put  an  end  to  thia.  Hia  enactment  required  the  Inshops  to  decide  their 
causes  according  to  the  ecdesiaatical  law;  whence  aprang  up  a  separate 
system  and  a  double  jodioatiae.*  By  a  century  later,  the  papal  power  and 
the  regal  power  were  in  hot  conflict  over  the  delimitation  of  their  jariadic- 
tions ;  in  the  great  Gon8tit«i(ion>of  Clarendon,  in  1164,  Heiuy  II  temporarily 
gained  the  advantage.*  By  another  century,  Stephen  and  John  had  lost 
ground ;  and  under  Sewry  III  the  influence  of  the  leaders  of  the  church, 
foreign  \x>m  and  foreign  edueated,  waa  in  the  ascendant*  When  Henry 
married  his  French  wife,  in  1236,  there  came  over  four  imcles  with  her,  one 
of  whom,  by  name  Boniface,  was  placed  in  the  see  of  Canterbury  as  arch- 
bishop (or  perhaps  archdeacon).  In  the  same  year,  1236  (Matthew  Paris  said 
1237),  there  came  over  also  a  Cardinal  Otho.  These  two  men  were  activn  in 
developing  the  local  church  law  of  Ei^laad*  First  to  be  noted  is  a  consti- 
tution of  Otho,  im>mulgated  at  a  Pan-Anglican  council  in  Laadon,  129i: 
"  Juajurandum  ealumnicR  in  catuu  eeddiiaMifis  et  eivilibus  d$  wrUatt  dimmim 
in  tpiritiialibuB,  quo  ut  Veritas  /aeUm$  aperiatur  et  eamtm  otUrim*  ttrmintt^ 
tur,  riatuimui  preutari  de  cetera  in  rtymo  Anglias  $teumdmm  eanommt  it  legiti- 
mag  aanetunus,  obstante  consueludine  in  eontrarttun  Ron  obstant*."*  Ndxt,  in 
1272,  came  a  similar  constitution  from  Boniface :  "  iSEfa^HMMM  quod  Unci,  ubi 


•  Stabba.  8cl.  Chart.  85,  Cooit  HM.  II,  171 ; 
Pollock  a  MaJtlmnd,  Hut.  Eog.  Lav,  I,  M,  «7, 

4sa. 

•  PoU.  4  Holt  I,  104  ff.,  480  If. 

•  Stubbm,  CooM.  Hirt.   II.  57-«S ;  Poll.  4 
Mtit.  t.  100;  GneiM,  Const.  Hbt.  I,  840.  B 

•  Pidl.   a    HlMt   I,  98,   94,   108 ;   Qihrai's 

MTO 


CoMK  Jar.  led.  Aagi.  1011;  Tjmlwoad'i 
Piovinciala,  usten  to  patts  I  and  II :  Jnm 
KcclMJMtita,  n,  88;  Coka,  IS  Rap.  a«;  2  Inat. 
898.  887. 

•  LiadwMd,  pk  B,  p.  80;  Oaaoo,  1011 ;  II 
Bap.  18. 
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pMt  Of  the  hifltory.    What  wiuthl;,.    ^fi  /  ^f  "P"""*!  of  th«  int 

STto  the  conS  '  Biguificauce  for  the  relation  of  the  par- 

line  of  eccleaiaatical  jariMiictiaa  over  lftvn,«n  h„ "^*»i^ien  settled  the 

menial  and  testamenZv^.^  I     ■       T  ^  confining  it  to  causes  matri- 

church  c:'r^TE:xi^«%^i:zT::s:r't^.^'  ''•«  ^""^  °' 

after  based  on  thi,  siute."    1^1°^  Ute^m  liol ^nli     «  '""r?'"" 
was  n«iSe<L«rf7„^,VS^  VIII  this  foreign  and  papal  domination 

.utur^^^^'trflszl  reT^'^s^rr  ^? - 

JLIS  i^"  i«nP«««it  respect,  namely,  how  the  church  courts  should 
proc-Hl.  th«e  IS.  as  yet  in  the  120es  and  1300s.  appa^ntly  no  interf^re;^ 


»  Iia<t<«Md,pt.T,p.  MS 
noti*  to  Lte^Mod,  it --  --"^ 
''^'Iti  /mtmfkUt    temp 


*  mhtatt  rff fti"  •'■""* 

.  •  8mm.,  I,  S09:  3  ImTSio     T^.  dM 
«««  by  tfaa  aUitons  C«y  ad  Tomiiin,  i«  ica>- 

P^n  Vtnrtn  hm4ar»  thm  ^mA  ^  *■  -■-  *v*_  . 


^■.^  U7  toB  auiwns  UBjr  b«  TomiiiH,  i«  iok. 
p>r»  oicnya  Mon  the  Mid  of  TtlwtiiJ  U'l  i^aa 

AriteiUt  VUn  bad  bam  fNiaMad  bj  Iha  ilaimi 


in  »  fntile  pratat  agidiut  the  narromieM  of 

w^  ?^5'*'''  ***!  *^'«'^  Nat  Star.  41  A: 
NichoU'  ^ritton,  f.  3S  ».  ' 

"  St  4  H.  iV,  c  3. 

"St  M  H  VIII,  c  1.;  .  ^„u  "for  the 
.ofcjBu..o„^of^the  dej^to  the  king-,  majaat,." 

"8t;iElii.al,H6,  10. 
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or  hostile  feeling  at  all,  in  rehtion  to  the  methods  that  hen  oonoem  us.  It 
does  not  appear  that  the  decrees  of  Otho  and  Boniface,  above  quoted,  author- 
izing certain  oaths  to  be  employed,  met  with  any  more  opposition  than  other 
acts  done  in  assertion  of  the  church's  jurisdiction.  The  oath  was  plainly 
permitted,  by  the  statute  De  ArtiaUU  CfUri,  in  causes  matrimonial  and  testa- 
mentary ;  there  was  no  objection  to  it  as  such.  How  could  there  be,  in  a 
community  where  the  compurgation  system  was  still  in  full  force  in  the 
popular  and  the  royal  courto,  and  men  might  be  forced  to  clear  themselves  l^ 
their  oaths  with  oath-helpers,  —  where  they  even  struggled  for  the  privilege 
of  it,  for  centuries  afterward,  against  the  innovation  of  jury  trial  ?**  The 
writa  of  prohibition,  set  forth  by  Britton  and  Fitzherbert,"  mentioned  an 
oath,  to  be  sure ;  but,  in  the  first  pkce,  this  might  equally  be  the  compurga- 
tion oath  (not  the  ju^jurandum  calumnim  or  de  vtritatt) ;  and,  in  the  next 
place,  and  chiefly,  it  was  mentioned  simply  as  a  descriptive  feiCture  of  the 
forbidden  jurisdiction,  —  as  if  one  should  forbid  write  of  habtu  corpus  to  be 
issued  by  a  probate  judge,  not  meaning  in  the  least  to  strike  at  that  sort  of 
writ,  but  at  the  particular  judge's  power  and  jurisdiction.  There  is  no  reason 
whatever  to  believe  that  the  statute  De  Artieulie  Cleri  had  among  ite  motives 
any  animus  against  the  church's  imposition  of  an  oath  as  such." 

Nevertheless  (though  the  king's  lawyers  cared  nothing  about  it)  this  pro- 
cedure of  Otho's  and  Boniface's,  tia  juejurandum  de  veritate  dietnda  (which 


>•  Thkjrer,  PnUminacy  TnatiM,  15,  *7. 

"  Citad  (Mora. 

u  The  ooly  taggmtoB  artr  nude  to  this 
•SMt  hai  oonM  faon  Coin,  who  daaaad  (IS 
Itep.  >8)  tfamt  in  thia  taapaet  Otho'f  coMtitation 
of  ISSS  WM  "agsiart  the  law  asu  eaatom  of 
England,"  and  that  tha  itatnta  U  H.  VIII,  e.  U, 
dtad  iH/ra  (which  he  le-writaa  to  lolt  hb  daim), 
mutlj  rattorad  tha  ooiuaoa  law.  Hia  onlr 
aatboriijr  ia  tha  ooneladiaf  elanaa  of  Otho'i 
aboT»4|iiatad  daeraa  of  ISSS,  'ottmtta  eoaaiwhi- 
JiM  I*  cMintrium  aoa  aiiiala"  Thia  daan, 
howevar,  plalaly  appliaa,  not  to  BogUah  eaatom, 
bnt  to  tha  ehnrch'a  own  law;  for  not  mif  waa 
tha  aie  of  tha  inoalritional  oath  d*  imilari  a 
now  thing  at  that  time  in  tha  ehuch'i  pioaadara 
(aa  explaiBad  latar),  bat  thia  particiiiai  jw/a- 
raiulam  etdammm  waa  in  tha  ItOOt  haiag  mach 
anlargad  in  ita  application.  It  had  bean  in 
lltS^  not  7at  nabia,  ia  the  ehmeh'a  piaetiea, 
for  clerical  perauna  and  ia  apiritaal  eaaaaa: 
Corp.  Jar.  Canon.,  Dceratal.  II,  7,  lUjar.  ca/<m. 
oe.  1,  S;  ao,  too,  in  1U&-SS  "imuUatum  «*": 
ib.  e.  4;  by  1181  it  waa  anthoiiaed  for  tha 
idargv,  "amsml»diiit  nm  attfaalu":  lb.  e.  t; 
and  Anally,  bv  1394-1303,  nndar  Boaifaoa  Vllt, 
it  waa  praMribed  in  all  tfititatl  canaaa :  Haiti 
Decretal.  II,  4,  dt  fur.  eaim.  cc  I,  S;  oompara 
•lao  Lindwuod,  II,  (SO ;  HinMhias.  V.  pt.  I ,  p.  3M, 
note  7 ;  Salvioli,  Jna^aiandnm  de  (.alamnia 
(printed  in  the  thiiagilii  del  Ciroolo  Ginridicu 
di  Palermo  alia  Unhmaith  di  Bohwiia.  1888); 
Baaein,  La  aerment,  p.  13,  Hiat.  oe  la  pine, 
erim..  68,  09.  All  thia  ihowa  platnly  eooogh 
what  Otho  meant  in  ptaacriUng  it  Cur  apiritaal 
I  in  England,  in  1836,  bybii  "   ' 


mtmdim  I'a  eMtrarnin  aoa  tUtanti " ;  and  Coka'a 
arnaMDt  falla  to  the  gioand. 

Thaia  ia,  to  be  aaro,  an  appar  .  Uy  opucaing 
paango  (not  dtad  by  Coke)  in  tha  Conaiitatiaa 
of  Claiaodon,  e.  6,  of  1164  (Stnbba,  Sel.  Chart. 
SSS):  "/.iiKt  mntftirataeeaaarintMjMroartofrt 
hjalm  aeaualcm  «<  tMM*  ra  pnunUia  tpurnu, 
UaifatdanUiattmumtHBtrdatjiuntum."  Bat 
thia  eoold  not  lator  to  Uthu'a  ajw  oath  of  1836, 
for  tha  iimpla  raaaoa  that  the  latter  did  not 
oooe  in,  nor  anything  of  the  kind,  ontU  tha 
Bcxt  oaatoty  (aa  oppaan  in  tha  dtationa  imfira). 
Moraorar,  thia  poiticalar  Chtrendon  cbuMe 
(whatarar  it  meant)  aeema  not  to  hare  been 
oppoaad  to  the  eharch'i  elaiata,  for  in  a  Vatican 
iLs.  of  that  coutitntioo,  it  ia  naid,  while  two 
other  daoaaa  ate  narked  "tattr.,"  and  the  raat 
"dam*.,'  thin  daaaa  6  1«  iftnored  entirely: 
Giaieler.  Ecvlaa.  Hiit ,  HnU'ii  ad.,  1857.  Ill,  65 ; 
Smilh't  BaU'a  ad_  18S7-SS,  II,  189  (the  contrary 
in  PoU.  *  Malt.  I,  437,  that  "tha 
pope  werni  to  hare  ooademned  thi*  oonatitntion 
M  a  whde."  ia  baaed  upon  aothoritiea  not  here 
acceariMe  for  rompariaon).  Ftofaobly  the  Clar- 
endon ctanae  waa  aim»l  at  aome  aort  of  reform 
In  the  eompargatfam  ayiten,  which  wai  then 
degenerate  (aa  noted  later) ;  moreover,  who 
ooold  be  an  "  aeeatnlar  "  waa  than  •  much  die- 
caaaed  qoeition  in  chnrch  law :  Decrbtal.  II,  7, 
d*  aem*.  Or  it  mar  bara  eoucemed  the  then 
changing  Indicial  relation  between  the  arch- 
deacon and  tha  aafaeopal  orriinarr :  Hinachina, 
V,  pt.  I,  p.  439. 1  MS ;  Sehnlte,  Kathol.  Kirchen- 
teeht,  I  59.  ni;  Lea,  InqaiaMoo,  I.  309.  The 
iMHtrit  baa  been  made  in  Pcdl.  A  Malt  I.  131, 
that  tha  beoriag  of  thia  doaae  ii "  rery  obMsta." 
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rthT?^^tlt*;r!'K'*°S'^  ^'^^  V  ^^^^M  from  the  comp«,gation 
MmLdor^w^. '  7  "^""5'  !"  ^""^•'ion-  Hitherto,  the  tri*l  bfcom- 
S  wi  J!  S  ""*""«  °'  *•""  I*'*^'  ^>»*'  oeth-helpers.  .nd  the  trial  by 
S^i  th         ,°  ;iL»°"°"°."°  ™*^'^  »'  eccle.i«ticl  trial  and  de^l? 

ot  tbe  flnt  great  oanonuts  in  the  papal  chair  (1198-1216).  new  ideaii  wem 

uhed  by  the  church  m  1216."  The  trial  by  compuigatiou  oath.  «wa« 
already  becoming  little  better  than  a  farce.-    The«  wJa  dedd^needTf 

^v  ?2(Sr.h!  ^"^  or  interrogatory  oath,  introduced  and  develo^d  in  the 
early  12008.  chieily  by  the  decietala  of  Innocent  III.«    T1.6  time-worn  com- 

me-S^S^i  7" "!H'.*«™8»«on  ^y  the  tribunal ;  the procet.  consisted 
merely  in  danng  and  aucceeding  to  pronounce  a  formula  of  innocence  usually 
m  company  with  oath-helpeiB."  But  the  new  oath  pledged  Te  .SuTd  to 
answer  truly."  and  thi.  wa.  followed  by  a  rational  proL,  of  jud'cJ^p^w 
^qu«.tK,n.  to  the  specific  detail,  of  the  affair,  aitor  the  e..lntiaUy  'mS 
manner.    The  former  oath  operated  of  itwlf  as  a  decidon.  through  the  party" 


UkHm  KirelMDrMht,  1878.  8d  ad..  |  100.  Ill- 

Okmim. KoelM. BJit., HM'til, III,  157.    Thii 
■•w  moTOTsent  WM  part  «rf  ■  jenend  one,  iffert- 

»h«pfo<»dni«ri(U,tb.ri*o(tliep«pd  iaq^ 


^  theTw.  IsoOi,  &  dMciibwJ  in  fliiiKhiui,  VI. 

M.  Foamier  (Lm  olBeUlii^i  an  morra  tea 
p.  ?T8;  1880)  i»d  d«cUwd  that  the 'JSh?; 
vtntala  wu  no  nut  of  the  ordinur  tx  oMeh 
Pf*^.  "Id  fit  the  t»«i  of  thi  Dec5«2I 
h«i  been  mi«!«Mietro.d.    M.  Etmein  an»end 

.„„  *^^  I;  »8««.  i»  «he  nunphlet  abore  dted,  and 

«  TI^;rP«tfJm.  TNMfae  87  •  Lea.  8.n«^     mSIIS.?^*'"^'*''  tU  the  oath  wi.  ,  Bata«l 

itWon  ana  Fo«e,  4th  edVm       '  ^     ""^    j2S2?fn.?"±Er' V»^*»K  »he  Tarion. 

••  P«dL  4  MaS.  I.  4M.  «i  IT  «i»  ST^l^ii'^'^-  ..i*   ^"  <L'iiiq»Wtion. 

^  348)  had  mcMiwhila  lefowd  to  araent  the 
conmaim  of  M.  FoornierV  a«ertiod!^ 
*«  ^?°^'  P?'*^t'  «~'"HS««'>ichte,  1. 898, 
4J7.«3.4a».  For  the  chnrePe  compBraition 
o«h.  ae  diitlnet  both  in  name  and  in  JoSSSS 
from  the  inqniaitioB  or  interrocatorr  oath  im 
good  examplie  in  Decretal.  V,  54,  d*  Ln.  nium 
c  8.  IS.  irn««et.  Par.  II  oiua'v^q^T 
"J'i I?'  "•  "  '*•  »•  "S0-II48).  '         ' 

«-Ll^  TSf.  "^  J°»  ••"•"  "-ko  troe 
TOO    ;  thna  it  wai  handed  down  in  the  1600^ 

-LiS"  J-  '^'*"'  •*•  *=  "/'"P'o  iummnlo  de 
vmtat*  dumda,  tniviujat  dirlig  aOaii  et  priori 
[the  oppmioE  pertiee],  ut  turn  ponndo  qm,M 
r*tpm4mdo  dieant  vtrilaUm  guam  mim-pmiuai.;. 
»«  [I.  «.  tpeciae  allegations  of  fact]  i,hi  ,„h 
OMa  imtra  traiumiuii  i/ui  tcinnt  «f  mm  iiitd- 
''?"'!*"  Vonm  aitimat  turavfnmt.  Pm-Irm, 
ngf'^-f^r^'lttmtmitoinomaiibelpouiiomi 
«^«>to/««u  a  partib»t  «</!tct«(«r  adin,i€m 


"  Tta  flret  apMuanee  of  it.  aa  adminiiterad 
toapartr  Mcnaad, leMH  tooeearin  Innooaat's 
^oM,  of  IMS  and  ISOS  (Decretal.  V.  I,  rfi 
•0CK»rtiew6M.  et  17,  18).  when,  aa  tbe  "Jbrma 
fframnu."  the  perme  charnd  -  eMr^M  H 
rm  "!?^.  »»»"«"«'*"  vtrUaum  » ;  ao  alio 
u  imM :  ib.  II,  87,  <<•  featratM.  e.  8t  (aa  inatmo- 
ti»«caaa).  Aa  atiU  a  aacondarr  reior^itap: 
RfT'.i'!?"?,"''*''!"^  "^^  Homwiua  UI.  h 
it...*  iJ'/*'  "  JW'I'onw*.  c.  81);  and  by 
the  Ume  of  Qregoiy  Uf,  in  1889,  Innoeent  IV. 
ta  1848  «d  Bonif^  VllI,  1.94ll^ST~m«; 
to  be  the  oanal  reqairemant  and  the  tjpical 
iBode  of  procednre  (Sexti  Decretal.  I,  1,  de 
jaJK-iM,  c.  1 ;  n,  4,  dtjm:  eabm.  cc  1 , 8  j  IL  lo, 

tS  ^'^'..^  **...  ■*•>«*«"  «««•  Utma  Coancii 
'*'».  »B«^old  comporgatioD  oath  had  etiU 

KJ.  .  ^""  •V'*'  ""^«  o'  *''»1  '<>'  hMWT : 
JJ«<»«M.  V.  7,  ifi  itarttidt,  c.  IS   (=  c.  3  of 

wit  bjr  tbe  middle  of  that  ceatnry  the  new  oath 
MOUM  the  enrtomary  inatmmant  in  the  papal 
iaqueitioa  of  heraajr;  which  indeed  owJT^ 
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own  Mt;  the  latter  merely  fnmished  material  for  the  judge  with  which 
to  reach  a  penoual  conviction  and  dedaion.  Thia  waa  an  epochal  differ< 
ence  of  method.  Indeed,  the  ladioal  part  played,  for  the  progieae  of  Enf 
liah  procedure,  by  the  new  jury  trial  in  the  1200e  and  ISOOe,  waa  paralleled, 
in  a  near  degree,  not  only  for  eccleaiaatical  procedure  but  alio  for  the  eecnlar 
criminal  procedure  of  the  Continent,  by  thia  inquiaitioual  oath  of  the  1200a." 
There  were,  to  be  aure,  aa  time  went  on,  scTeral  varietiea  of  form  to  the  oath. 
The  chief  forms  were  the  simple  jwamtntim  d$  vritaU  dieenda,  need  in 
Boniface's  English  constitution  <rf  1272  (quoted  tupra),  and  the  broader  Jut- 
juranduM  ealumnim  d*  vritaU  dietnda,  used  in  Otho'a  English  constitution 
of  1236  (quoted  mpra) ;"  but  their  unity  consisted  in  the  subjection  of  the 
accused  to  a  rational  specific  interrogation  for  the  porpoee  of  informing  tha 
judge. 

Yet  there  wu  a  distinction  of  real  consequence  (upon  which  everything 
came  later  to  turn),  regarding  the  different  preliminary  conditions  upon  which 
a  party  could  be  put  to  this  or  any  other  oath.  There  must  be  some  sort  ol 
a  presentment,  to  put  any  person  to  answer.  But  must  that  come  from  ac- 
cusing witnesses  or  private  prosecutors  or  the  like  (corresponding  to  our 
notion  of  a  qui  tam  or  a  grand  jury)?  Or  might  it  be  begun  by  an  official 
complaint  (somewhat  like  our  information  t*  r«lation«  by  the  attomey-gen- 


••  On*  of  tb*  giMt  fieU  of  tha  ISOOt-lSOOi 
on  th*  CoBtinmt  irM  tha  breaking  down  ol  tha 
old  lait$n  fitin  tpttam  of  prirxa  pioaaention  by 
tha  injnntl  pan;,  awt  tha  eoumnwDt  mnnr 
iMMa  and  iocreaaa  of  oDpaniabed  enma.  ooma- 
thine  had  to  ba  dona  tut  lanadrinn  thia.  It 
waa  a  time  of  Tariooa  naw  dMtboda  (Sehtoa- 
dar,  DaataclM  Rachtagaaehlchta  77S ;  Siagal,  O. 
Bacht^(.  5S9-5M),  amoBC  which  waia  tha 
Bantimfakrat,  and  tha  ealabntad  VtimfniAt* 
in  OariaaoT  (daaeribad  In  Sir  Wattar  Hoott'a 
Anna  of  OciantaiB).  Tha  aUimata  laaaU  waa 
tha  fiia  of  a  sntam  of  pnblie  or  State  praaa- 
eatort,  now  for  tha  Oiat  time  known  on  tha 
Continint,  and  of  stand  Jatiaa.  tha  Bairllab 
eqniraUnt  (PoU.  4  llait.  ft  n»^l}.  ^TW 
pnbUe  praeeeaton.  aetiaB  «r  oMch,  laid  hold  of 
tha  weapon  jut  invented  hj  the  canon  Uwyaia, 
the  compnlamy  oath  to  tha  accaaed  A  nntate 
iite-*i,  ami  apaiiad  it  in  thrir  aaealar  criminal 
ptaeadnre.  The  pieMic  ptBieitar,  tadeed,  aa 
aa  iaatitntian,  "aUppad  in,''  aa  iMMia  nnta  U 
(Hiat.  da  fai  ptoc.  crim.  pp.  MS,  tS^  "V  *>>• 
emiiaf  provided  by  thamuirinii  p*r  ■■«>■■•>• 
(MWM  in  canon  law."  TS»  inSninM,  therefore, 
of  the  esnonJaw  e«pidlaat  upon  ooDtinantal 
legal  hietoiy  amy  be  mid  to  have  been  epochal. 
ba  davelopmaBt"  iu  thia  rcapect  in  France  and 
Miy  may  be  farther  seen  in  Eaaein,  M  tupra, 
lat,  141,  tM;  Fertile,  ubi  ntpra,  3-ia,  S4-S8, 
MS ;  GlMaon,  Hict.  dn  droit  et  dee  inititationa 
da  la  FMMa,  VI,  CIS,  (SS,  <aO  (189S) ;  Tanon. 
■W  -fm,  lattod.  i.  In  Germany,  the  ralaa  of 
dm  lafMwtM  (w  noticed  hMr)  may  be  aaan 
Erectly  ndupH!!  in  the  great  criirinal  ca«i  of 
IMS  wMeh  as  long  dominated  that  ooaatty: 
ConatitMie  Ctiminalia  Caroli,  Ait.  6  (wkaa  a 


la  "  daieh  die  obatkayt  vmn 
IS  ^glem\  angenommen  waida. 


^ J  anapteiaa 

amptahalhen  [■.«.« 

dat  aoll  dock  «»»  ftimtcmr  /r™  mi  injayruFa^ 

wmfm,  aa  aay  daaa  aavot  tadlich  and  darhalb 
anumoaM  oawiyiag  mud  vrwHUmg  von  wage* 
dcnalban  mlaaathat  aoff  jnea  (^bwirdig  ga> 
Bwcht"  (1S»»,  Siagal.  Daotaoha  Reehtaga- 
ichiehta,  M»). 

*>  Tha  diffaranea  between  tbeae  two  forma 
needa  a  little  expUmatioo.  The  jutjmmdMm 
calumma  wai  priauuay  a  general  pledge  th^ 
tha  caMa  waa  a  Jnal  one ;  and  origiaallv  it  bad 
bean  Mad  independently  in  dvil  eaaaa  long  ba- 
fute  the  old  eonpntgatiaB  proeadnie  had  eaaMd 
to  exiit,— that  la.  aa  aatly  an  the  IlOOa:  Da- 
erattOni,  7,  <h  jwr.  eal..  e.  I.  Bnt,  aa  time 
went  OB,  it  eama  to  inelada  a  dawe  d»  rtruml* 
dientim,  or  at  Mv  lata  to  ba  aaaodatod  with 
that  oMhaaa  pieiiminarTto  ovefy  caaaa ;  tMe 
appaaM  from  1*45  oawaidi:  SastI  Decret^  II. 
Xdtiw^eUt,  e.  I ;  n,  t,  if*  tmfiuu,  c.  t ;  II.  4, 
J,  im.  eal.  ee.  I,  t ;  Lindwoatl.  II,  60;  SalvioU, 
JaaiMaadam  CUunia,  pamim;  Kameiia.  If 
•erment,  IS.  Thna  it  baeaaM  aaaodated  with 
and  eqaaUy  aigniflcaat  of  the  new  inqnieitional 
oatbimeednteby  the  time  of  BoBitaca'i  Engliah 
coBNtattian,  $apra.  The  typical  ftatore  of  that 
pnicadaie.  however,  whether  aa  a  lepaiate  oath 
or  aa  a  einaaa  in  a  larger  oath,  waa  the  leqnite- 
meat  d»  wmitati  dieada.  It.  to  aaawar  ajMcMe 
iotarrontoriea.  For  forma  <rf  thia,  tee  Lm, 
Inqniaimn,  I,  SM.  For  other  fama  of  eath, 
en  Ban,  Bcdaa.  I.aw,  "  Oatha,"  who  ia.  baw- 
ever,  not  dear  on  the  pn-eeat  aabjeet. 
Codex  Jar.  BecL  AngL  1011,  haa  m 
bat  Mt  vaiy  halpAO. 


m 
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plicated  bv  th«  v.«««-.  «#T*  «  •  ,^''^*'*'>«®»».  the  matter  W8«  com- 

to  note  that  the  third  method^f  S  !!7h?.il«S^  ^*    ''  ".""°"«*'  •>"• 
^became  .  eavoHter^i^Si-Ji-ai?;;^^^^^^^^^ 
neaa  in  «,me  shape  waa  .upported  by  clear  authority*  Virthe  year  i^M 
there  came  to  be  in  England  much  p.»phleteering^nenVSt  and  a  forZ' 
opnion  of  n.ne  canoniau  declanni  the  lawfulne«i  of  putCih'  «=c«^^ 
answer  on  these  conditions :  "  Lie$t  tumo  tetutur  «««J-  Il5     r  .^'^  f 

2^17  "J^T^"*^'^""''"  Thu^ontheonehStwaTe^^ 
2^^!^  >n  ecclesiastic^  law.  the  accused  could  not  be  put  to  a^wS^ 
«  0^  m*«  without  some  sort  of  witne.se.  or  presentment  Ir  bad  «p«to ' 

o«th,  th«  torming  ntracti  In  note  >8  tmn 

[  pUMgM  :  lb.  V, 
'i.Z'  -j--~""7"— .  V.  •!,  «.  u.  ISIS:  '•  imniiiilio 

by  adopting  part  of  the  lunSnof  two    I^J^ TT  "*•  '•  '•  '• '"-  '*•'»!  *''"  ^ 
•nd  tba  "iribM  moriii  "  of  th«  fomw/oTtlMi     ^SKf  ''^*"™"  '*««'«"  cogntwrs  «,  ,«,  ,„,„ 


"Thta  triple  dMriaeetio.  of  the  pfdimlnur 
J^J!\?!?T  «-  '«»«««i«»  of  UUf  di!^ 


•loo.  (Lm,  lBq«W«S«ri   »?a  4or^  sSlSr     P~»'«*i«'.">~»"»toUowin«, 
to  hare  bean  foaaded  on  a  8  oTSTSIJjrS    iZl  ''^'  «*«"«*>  "P"-  ifli 


!uJff"S"  *iS"«^  '*  Innocent  III.  iTlJIS 
(HafWe.  COacMienmechlchte.  sd  ,d..  V7«»)- 
Bat  I '-        ' 


-ri -— ™   —  •fio  cmHiKaaun  in  V,  I.  a* 

^  ^^T".' -l~«'"J^-  P-  »**>  •»«'  Htoechio. 
'  ••  P^J'.  »  ***•  P-  «>«)  conenr  with  the  fore- 
|M(  iMmient  fn  laianUaR  thoM  ])eetMaif 
?  "?  »'»»  iwaiwiceo  to  the  ittqnmim  ae  a 
*MHie  method. 

fj^  ^?*J'S^-  ^^'^  ♦•  •»«»«•  "o 
W^pM  in  Eni^aad,  in  ooBBeetion  with  the  thini 
aaaa,  MeoM  taken  fhm  the  lanw  c.  SI,  d* 

•^^1.  «t  ojiltao  awfre  ro/mn/*  inoHinn  d* 
Vmm,uu  i  lo  again,  abo  in  !  199.  lb.  V,  SS, 
*P«2i fT-  "•  '»=  "'^ «*"« •"•  »i««» 
fimapMua  dejmmt,  tcluuli  fitgi^  i»tmtvi 


an 


prawniton 
10  the  itat 


•ia  Jit  Mint  exnetimu  Janh 
itatenKoto  of  HluKhiu.  V. 


-J*-  V  *?  .!?•  •»»<J'«'oM  pneedeat  to  aa  <x 
^»  inqaliitioB  UwlaUy  pftlBg  a  pa«y  to  hS 

«7ft 


iS!l  JL^Ji  P*.  VP  .?•  ^'  '*♦•     Thii.  much  it 
WOTth  noticing  In  detail,  becaow  it  ia  tfab  precipe 

IStili^  i^T^'VJ"  "*  '»"°"  "•"  "hich  led 
Mrilqte  agaiut  «!.f^;rfminating  tMtimony. 

»  Strype'ii  Lire  it  Whitgift,  SS9,  Ap^  IS. 
et  /«»«»•;  eompaia  CooMit's  Hractire  i?  the 
SpintnalConrt.  (1749).  p  384.  pt.  VII.  cc.  I  ™ 
tT't^JHi^'-  *  '■  ^ompa/Tthi.  Htatenini 
with  Uodwood  n.  qnoted  lu/n-a,  iintedatiDe  it 
^^ITi  ""»^"»  The  ancertain  phnSng 
of  the  iMer  cnetom  and  law  in  the  ciinrch  if 
TSUJl  ArehWehop  Whit^t'.  claim,  in  liM 
(Htma,  157,  App.  63),  when  oiiinK  the  abore 
fonnda,  that  if  a  man  ie  "prodituM  per  dnmeia- 
uimtm  aUmiu,  »M  jm  .fixmarn,"  be  ia  booad 
iffmtm  «(fiMMra  at  intamdwm  taatdalum  m 
NifMiHB/ittfjvaf^ini." 
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and  in  this  mdm  u  Mth  «•  o£Mo  (m  it  euM  to  IwotUad)  might  b*  ekiaed 
(u  it  wu  ckimtd)  to  be  a  distinct  thing  from  the  same  oath  whan  axactod 
on  prapor  oonditions,  and  to  be  tharsfon  oanonkally  nnlawful.  But.  on  tha 
other  hand,  it  is  pUin  to  see,  also,  how,  in  tha  headlong  pnrsoit  of  haretios 
and  schismatios  nnder  Eliabath  and  James,  the  *x  oJMa  proceeding,  Uwfnl 
enough  on  Innooent  Ill's  conditions  abont  e/anuMa  vuMuatio  and  fama 
publiM,  would  degenerate  into  a  mereljr  unlawful  prooass  of  poking  about  in 
the  speculation  of  finding  something  chargeable.**  In  short,  the  oomnon 
abuse,  in  kter  days,  of  the  tx  oJfUio  proceeding  led  to  the  matter  being  argued, 
in  English  courts  and  in  popular  discussion,  as  if  this  oath  were  either  wholly 
lawful  or  wholly  nnlawful  ;*■  though,  in  truth,  by  the  theory  of  the  eanun 
law,  it  might  be  either,  according  to  the  oiroumstancee  of  presentment 

But  (to  Uke  up  agahi  the  story  of  Otho's  and  Boniface's  decrees)  all  these 
distinctions,  it  must  be  clearly  understood,  did  not  trouble  the  lay  powers  in 
their  controversy  of  earlier  days  with  the  church  on  English  soil  At  the 
time  of  Edward's  sUtute  De  Artieuli$  Cltri,  in  the  early  1300s,  tha  royal 
power  is  not  at  all  concerned,  in  this  respect,  with  the  method  of  ecclesias- 
tical procedure,  but  only  with  the  limits  of  that  jurisdiction.  Otho's  and 
Boniface's  constitutions  of  the  1200s  were  issued  nnder  a  new  and  improved 
procedure  in  the  church ;  if  the  king's  lawyers  had  thought  about  it  at  all, 
they  would  probably  have  welcomed  the  better  methods,  for  they  certainly 
war*  dissatisfied  with  the  chnrch's  old-fashioned  compurgation  methods.** 
But  the  jurisdictional  controversy  was  the  vital  one,  as  the  Artieuli  Cltri 
show  in  every  paragraph.  Wherever  the  king  and  hia  counsellors  concede 
this  jurisdiction,  there  they  are  found  ready  enough  to  concede  to  the  fullest 
the  usual  ecclesiastical  procedure.  I>  this  very  statute,  indeed,  D«  Artieulit 
Chri,  they  concede  the  church's  oath-procedure  where  jurisdiction  is  con- 
ceded, i.  e.  in  matrimonial  and  testamentary  causes.  As  time  goes  on  and 
the  church  becomes  occupied  with  heresy  trials,  the  same  complaisance  is 
equally  plain.  Towards  the  end  of  Richard  II's  time,  during  the  Lollard 
agitation,  the  church  began,  in  1382,"  to  receive  temporal  sanction  for  its 
claims  in  the  field  of  heresy,  and  finally,  in  1401,**  a  statute  gave  to  the 
church  the  punishment  of  heretics ;  these  were  to  be  arrested  and  detained 
by  the  diocesan  when  "defamed  or  evidently  snspected,"  until  they  "do 


**  "  The  \UBimej  at  A*  Jarlrtii  wm  to  fw 
mit  u  tx  ojleio  proc»«diB»,  in  (ba  fann  of  an 
ioqairition,  withoot  lb*  origiaal  rwnirameDtt " 
(tlinKhia^  toL  VI,  pt,  6«,  70^  writiag  of  tb* 

isooi). 

**  Id  the  Mirror  of  Jniticea  (et'na  ISOO),  B.  V, 
par.  lU  (Seld.  Soc.  Pnb.  Vlt  l7S),it  it  mid: 
"  It  ia  an  abiue  that  a  man  ia  aecoiad  of  matters 
tonchinc  lite  yr  limb  ftian  «r  ^jfido,  withoot 
■ait  ana  without  indictment" 

•*  I'olL  a  Mait.  I,  43«,  giTinc  nnmerona 
examplaa.  Thaae  learned  and  giitingaiibed 
anibon'  iueideDtal  loggaation  that  "Terjr  pce- 
ribljr  the  lay  ronrts  would  hare  mTented  the 
prelate*  from  introdacing  in  criminal  eaeea  anjr 


newer  or  mote  rational  form  of  trial "  ia  oppoaed 


to  wi>«t  ia  aboT*  advaaeed  i  y^  for  laefc  of 
the*''  to  :in  ice  to  a  plain  aathoritj,  ia  still, open 
to  rMfnctim  dissent. 

**  Qt.  A  Rkh.  II,  td  sees.  e.  S.  This  statnte, 
bowerer.  was  sparioaslr  placed  noon  the  atatnte- 
book,  and  its  imme<fiaM  repadiation  hj  the 
Comnoas  was  omitted  therefrom ;  for  the  inter- 
estins  hhitorr  of  it,  see  Coke's  Rep.  ZII,  58; 
Stephen,  Criminal  Law,  II,  444 ;  Campbell, 
Liree  of  (he  ChaneaUors,  1,  847  ;  I«w  awl 
Uwrers,  It.  S47. 

N  8t.lH.  IV.clS.  Inl414.8t.SH.V,e.7, 
another  statnte  provided  for  deliTering  indicted 
boetiee  to  the  ordinary,  to  be  ttiea  by  the 
chnrch's  proeedors. 
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otth  or  to  tbo  MnilMii  tm^^A^^TtT <!^^ .       "*  "  "°  o»>J«otk>n  to  tho 

o^pMgMi^riart  heroic.;- Ld^SriLS^j:^^  »''• 

oonduot«i  for  mor.  than  •  cnto^  «  w«.  aU  iul^ttent  pro«cutiona 

which  did  not' td» i^l^l^.]^r^::ro::r:^'"' * '^^"»- 

PC  it.  power  to  put  thJ  «c««d  on  iiqSonM  Tth  ^JT  T.  "**• 
•omething  mora  than  m  aA»«  t»~...^i  ^"  .""'•■*  <»»'>•  Mt  did  insist  on 
pruenud^  i^i^ot\^.^^^Z''  '*  ^*?^  that  "every  person 

m-r  b. . . .  coZfttS  tS'th.  SL  ;if  srtf  *vr  '""-^^  •-""^' 

court"  Heio  was  thTam  bI^^tTI  ^  "»•  church]  to  answer  in  open 
the  brief  lib.rJ:t7.Jli^^i  m'^ZJ? T"  "' *!;'  ''""^"-  ^"^•' 
WM  Uken  away  J-  but  unSr  mJ^  Sf  ik?1  »I?°''i!"**''*'°"  °^"  ^ewsy 

ordioM,  eharch  couru  ■  i^t^ii  ^  "*i  "  *»  ""  i<»Wlotioii  ot  th, 
row  oonilituted  In  IMa  .,  .„  .JZ  _!■        r"*'*"'' "  ^>^  "'  >h«  cholch. 


SM.  n  J*,£?^-  "'*•  '^'  <««i  ni.8f,  ssr- 

W*  in  the  adninirtntion  of  tbii  vrnkaT^^ 
"  St.  M  H.  VIII,  c.  U.    ""'*"'«• 
2  8t  1  Edw.  VI.  c  IS.  IS. 
2  St.  I  *  «  P.  4  M.  c.  «• 

HWDta  Of  Heniy  VIII  wu  ict Wed  wosld  be  a 

«' ,  Me  the  Ca»o  uf  the  fiiahope,  IS  Rep.        ' 
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ST  '™'  ''^'  Leddami  Select  Cuisa  in  >h. 
Stur  Chwnber.  8eld.  8oc.  I'M  roTxvi  iZ 
fa^dnction.    Mr.  L«„Um  h..  ,h'°w„  th«    « 
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the  viUl  one.  The  Court  of  High  Commiision  of  coune  followed  eccifj""- 
tical  rules;  the  Court  of  Star  Chamber  did  likewise,  in  what  concerned  the 
procedure  of  trial*  No  one  is  going  yet  to  object  to  their  general  process 
of  putting  the  accused  to  answer  upon  oath ;  but  there  ia  to  be  much  oppo- 
sition  to  the  preliminary  methods,  to  the  lack  of  a  presentment,  to  charging 
a  person  «  officio  mero.  There  was  here  some  room  (as  we  have  seen)  for 
uncertainty  as  to  the  proper  canonical  methods;  and  these  courts  were  to 
strain  all  the  possibUities,  and  even  to  exceed  them. 

The  Court  of  Star  Chamber  seems  to  have  raised  no  special  antagonism 
during  the  1500s,  nor  until  James'  time,  in  the  next  century.     Nor  did  the 
Court  of  High  Commission,  under  the  ftret  five  commissions.    But  m  158d. 
the  sixth  was  issued,  with  Arehbishop Whitgift  at  the  head, -a  manof 
Btem  Christian  wal.  determined  to  crush  heresy  wherever  ite  head  ^ 
raised.    He  proceeded  immediately  to  examine  clerBrmen  and  other  sus- 
pected persons,  upon  oath,  after  the  extremest  ex  ofUw  style.    From  this 
Sunwards  there  is  much  concerning  this  oath."    That  it  w"  «^noni«a^ 
and  statutably  lawful  was  at  least  arguable.-  The  repealed  ftuteof  ^en^ 
VIII  c  14  in  1533  (quoted  above),  which  might  otherwise  have  been  urged 
ij^n,  'ite  methods,  was  now  of  doubtful  validity.-    ^-thermore  the  roya^ 
S^»  of  common  law.  early  in  the  agitation,  had  pUmly  de'^a^^  these 
th^  V  -ful  on  certain  conditions.    In  1589.  the  question  had  been  first 
S..  the  Common  Pleas,  in  Collier  v.  Collier.«    In  1591.  in  Dr.  Hun^ 
^-  the  King's  Bench  refused  to  sustain  an  indictment  for  administering 
STUth  on  a  charge  of  incontinency.  since  « the  oath  cannot  be  mmistered 
I,  thTparty  but  Xre  the  offence  is  presented  firet  by  two  men.  gucdfuU 


«  The  8t»r  Chamber  Court,  thoagh  he  mem- 
berehip  ancttt»ted,  mnaUr  tadoded  the  chMoel- 
lor  md  the  two  chief  fiutieM;  ■o.that  there 
wu  no  lack  of  legal  leaming  in  it. 

The  hirtorical  contlnnhy  between  the  cmon- 
Uw  oath  de  veritaU  diemda  and  the  later 
method,  of  "dUcoTery"  In  el«5«*7,~»y  J* 
traced  in  the  indonement  on  a  bill  in  chancery 
in  Henry  Vl'e  time:  "joratuH  examinafuad 

(iMdam'i  Select  Ceiee  m  the  Star  l/hamner, 
ubi  tHpra,  p.  xxxi), 
UiUIai     ~ 


no  dediion  wu  reached :  by  two  o»k«".  *h«,I»^ 
hibitionwMgi«ted.    CokewaacoaMelfOTthe 

petitioner,  >£d  cited  .«»*.*n".''°  *KiT!£S; 
Sonal  .tatnte  de  articulu  den,  claimtag^thrt 
"  nemo  tautur  uiptam  pndm  in  "f"  2S!l.i!l» 
only  "  in  ran»ea  teetamentarywd  matrimonial^ 
The  kiuR-i  indgee  were  eWdently  new  to  the 
qneidSn.  fir 'in  ^590.  when  the  «li-en«ng 
meacher  UdaU  waa  being  examined  before 
[probably)  the  High  Commi-ion  Coiirt  a.  to 
the  anthorahip  of  the  Martin  Marprelate  book*, 
and  refnaed  to  anawer,  saying,  "to  awear  to  ac 
coae  myaelf  or  others  I  think  tot  h«'^o  »»  ••* 
for  H."\Uden»n,  J.,  of  the  King*.  Bench,  bade 
Kcerton.  Solidto^General  (irfterwarda  Lord 
cSncellor).  teU  UdaU  what  the  law  w«,  and 
Egerton  declared:  "Yonr  an*«i»  are  like  tlie 
Mminary  priert.'  amwen,  for  they  "jy '^ere  » 


-  i»Jn.  Conrt.  Hiet.  I.  JOO  «•!  S~l.  «  »• 
torr  of  the  Pnritani,  let  ed,  I.  «74,  «7,  881- 
S7:  »rype'.  Life  of  Whitglft,  App.  49.  N«l 
remlttk.  that  «hl.  was  the  liat  Comm«ion  to 
Baa  the  or'h  in  ex  officio  manner. 

-In  l»83,  orJn  minirter.,  nnder  examina-  •™"»^,P™",  JS:i  to'uki  M^aib'to  accn« 
tion  by  Whitgift.  had  aprfl«i  «°j2'^.B»'»"gS  rte,^l4"°Kd  iTr^^,  when  OdaU  .g«n 
to  prefect  them;  he  "Udly  expo«nl«tod  T^th  *JjTS^^  inbound  to  an.wer.  Andenpn.  J.. 
■   '      ■  •  ■-  1,  proteeting  that  "  thia  la  not  a     »«a  M  ™1 »°«   ^,  .. u  concerned  the  loe.  of 


the  Archbtfthop,  proterting  i 


ihiritibTe  "way"!  bat  the  AwhW*"*?!?  «™2[ 
aoawered  that  "  it  is  »o  cleaie  by  law  »*•«««''•• 
nerer  hitherto  called  in  doubt  "^  "","f^' 
Milad  (Meal  Hirtory  of  the  Pntitana,  let  ed., 
I  S^-mT'swyp^'J  Whitgift.  157.  160,  App. 

49,  M).  „„„„  .„„ 

S?t^.TrCro.Bl.«>l;  Moor  906;     ^Z'^^^^"""'^ 
«; ofta«ontln«iicy ;  acsoording  to  oDa  leport,        "  C«x  H.  m 


replied, "  That  ii  true,  if  it  concerned  *•  '«*•  »' 
TOUT  life,"  but  "you  ought  to  anawer  in  th» 
SI?"(1  How. St  *r.  1971, 1274).  Thi.  remark 
of  Ander«)n  doe.  not  in  , term.  «»  •»?  »*  »^« 
.nppowd  rule.;  yet  in  the  very  «««» /•"• '° 
Df.'HMt'*  ruM.  infra,  he  concura  I" Jv^g 
down  the  rtrict  ecdeaiaatical  rule;  w  that  hia 


ebvgtt  of  ineoDtineiicy ;  Aooovding  1 


It  2280-2282] 
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eoneeuum ;  and  it  wu  said,  it  was  so  in  this  case."  So  also,  in  tbe  same 
year,  when  the  case  of  the  preacher  Cartwright  and  his  followers,  for  refus- 
ing to  take  Whitgift's  oath  and  make  answer,  was  brought  up  for  a  final  set- 
tlement, alt  the  chief  judges  and  law  officers  gave  it  as  their  opinion  that  the 
refusal  was  unlawful.**  Up  to  this  time,  then,  it  would  seem  that  the  stricter 
ecclesiastical  rule  was  conceded  by  the  highest  authorities  to  be  unimpeach- 
able by  common-law  courts.  When  James  I  came  to  the  throne,  in  1603, 
the  church's  claim  was,  if  anything,  strengthened ;  for  James,  in  his  own 
conceit,  was  as  good  a  canonist  as  theologian,  and  would  be  prone  to  favor  so 
useful  an  engine  against  heretics  as  the  proceeding  tx  officio.  In  the  first 
scenes  of  his  career,  he  appears  plainly  vouching  for  it"*  So,  too,  when 
Bancroft  succeeds  Whitgift  as  Archbishop,  bringing  a  like  zealotry  to  the 
office,  the  common-law  judges  seem  to  have  been  still  complaLBant" 

Cut  in  1606  Sir  Edward  Coke  comes  to  be  Chief  Justice  of  the  Common 
Pleas,  and  a  change  begins  gradually.  Coke  had  been  counsel  for  Collier  in 
1589,"  and  had  perhaps  thus  acquired  his  convictions.  It  is  well  known 
that  he  set  himself,  as  judge,  against  the  ecclesiastical  Courts'  pretensions  in 
general  At  first,  however,  he  avoided  a  direct  issue  on  the  ex  officio  oath. 
His  first  case,  in  1609,  he  decided  on  other  points."  His  next,  in  1615,  was 
allowed  to  drag  on  for  a  year  or  more,  with  repeated  adjournments  and  other 
expedients  intended  to  induce  either  the  accused  or  the  High  Court  of  Com- 
mission to  yield  a  point  and  avoid  the  direct  issue.**  The  plain  opinion  of 
Coke,  and,  apparently,  the  final  decision  of  the  Court,  was  that  the  oath  was 
improperly  put  by  the  ecclesiastical  Court ;  yet  the  objectionable  thing  seemed 


«•  StTTpe's  Whitgift,  338,  3(0,  App.  138 ; 
8ml,  Fnntui,  Sd  ed.,  I,  337  ft ;  the  offlcen 
wan  the  two  Chief  Jniticea,  tbe  Chief  Buon  of 
the  Excheqaer,  Serocant  Pnekring,  ud  the 
Attornef-Oeuenl  and  SolicitorOeneraL 

■*  Jan.,  1(M,  Confcrance  on  Chnich  Refor- 
mation, Neal'*  Pnritana,  8d  ed ,  I,  401,  S  How. 
St.  Tr.  70,  86  (a  Lord:  "The  proceeding*  in 
that  Conrt  lof  the  High  Commi«ion]  are  like 
tiie  Spaniah  Inqoiiition,  whaiein  men  are  niged 
to  (abaeribe  moie  than  law  reqnireth,  and  by  the 
oath  M  ofid9  fofced  to  aocoM  thenuelTea"; 
Wbitnft,  ArchUahop  of  Canterbury:  "Yoor 
lordtUp  ii  deoeiTed  in  tbe  manner  of  proceed- 
ing, for  if  tbe  article  toach  the  party  for  life, 
liberty,  or  leandal  he  may  refnie  to  anawer"; 
Egerton,  Ixwd  Chancell'"  "  There  1*  oeceaaity 
and  a*e  of  tbe  oath  tx  a>ao  in  divem  conita  and 
eanaea  " ;  His  M^eaty,  James  I,  "  here  sonndly 
described  tbe  oath  t  officio,  for  the  gronnd 
thereof,  the  wisdom  of  tbe  law  therein,  the  man- 
ner of  proceeding  thereby,  and  proAtable  effect 
of  the  sime  ").  Bat  the  {ndatea  were  weaken- 
ing ;  Whitgift,  twentT  veait  before,  in  bis  pas- 
sage at  arm*  with  Barleigh  fdted  $upra,  note  4.1), 
bad  nerer  made  tbe  eonresslon  here  recorded,  or 
■BTthing  like  it. 

*t  1605,  Bancroft's  Artienli  Cleri,  and  the 
Jndses'  Answer,  a  How.  8t.  Tr.  131, 155  {Ohj«e- 
Hon  [by  the  clergy,  that  the  Jndga*  iame  a  pn>- 
Ubition  to  the  dergy  on  the  gnmid]  "that  the 


party  ought  to  have  a  copy  of  the  article*  being 
called  in  qnestion  cc  omct'o,  before  be  ihonld 
answer  them  " ;  Aiuwer[by  the  Jndgei] :  "  Yet 
ought  they  to  hare  tlie  can*e  made  luowne  unto 
than,  for  which  they  an  called  ex  officio,  before 
they  are  examined,  to  the  end  that  it  may  sp- 
peare  onto  them,  before  their  examination, 
wh<^ber  the  canse  be  of  ecdeiiaaticall  cogni- 
sance; otherwise  they  ought  not  to  examine 
them  apoo  oath"). 

■■  Supra,  note  47. 

•■  1608,  Edwards'  Case.  13  Rep.  S  (Cuke,  C.  J., 
and  thrae  otbeis:  prohibition  granted  against 
the  High  Conrt  of  Eocleaiaiticaf  Canses,  in  pn^ 
ting  Edwards  to  his  oath,  on  a  charge  of  libel,  aa 
to  nil  meaning  in  tbe  words  uttered ;  resolved  on 
three  gronndn,  flnt,  the  matter  wa*  temporal, 
not  ecclesia*tical ;  secondly,  it  wa*  not  for  tbi* 
special  court ;  thirdly,  "  in  case*  where  a  man  i* 
to  be  examined  npnn  hi*  oath,  he  ought  to  be 
examined  upon  acts  or  word*,  and  not  of  tbe  in- 
tention or  thought  of  hi*  heart ;  and  if  any  man 
ahonld  be  examined  upon  bis  oath  what  opinion 
he  holdeth  concerning  any  point  of  reli^n,  be 
is  not  bound  to  answer  the  same  " ;  nothing  was 
mentioned  by  party  or  judges,  aa  to  a  pririlege 
against  matter  iuTolTinE  a  penalty,  nor  is  the  *x 
officio  oath  declared  nntewful). 

•4  Dighton  V.  Holt,  3  Bnlstr.  48;  briefly  re- 
ported in  Moor  840,  »  Cro.  888,  1  BoUe  337, 
Ju*Eeelai.S»ft,pLS. 
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to  be,  not  that  the  accused  ahould  be  compelled  to  answer,  but  that  he  should 
be  charged  ex  officio,  in  a  cause  not  testamentary  or  matrimonial  but  penal" 
In  the  meantime  (in  1610, 1611.  and  1615).  three  other  cases  had  comrbefor* 
the  common-law  Courts,  presumably  the  King's  Bench,  and  from  their  iraper- 
feet  reports  it  may  be  inferred  that  a  similar  view  was  now  prevailing  there  « 
The  change  had  thus  substantially  been  effected.^  Archbishop  Abbot,  a 
man  of  less  rabid  views,  had  in  1610 succeeded  Bancroft;"  Coke  had  carried 
his  views  to  the  King's  Bench,  as  Chief  Justice,  in  1613;  and  the  matter 
seems  to  have  been  so  far  settled  (in  respect  to  the  ecclesiastical  claims)  that 
no  more  cases  occurred,"  until  in  1640.  the  statute  (quoted  later)  put  an 
end.  for  the  time,  to  further  doubt 

.  But  the  Star  Chamber  claims  remained  still  to  be  faced.  What  had  been 
settled  was  (in  effect)  merely  that  the  ecclesiastical  Courts  (including  that  of 
High  Commission)  could  not.  as  a  matter  of  jurisdiction  and  procedure,  put 
laymen  to  answer,  ex  officio,  to  penal  charges.  But  this  did  not  touch  the 
Court;  of  Star  Chamber.  Ite  conceded  jurisdiction  was  ample  enough  to  fine 
and  imprison  for  almost  any  offence  that  it  chose  to  pursue."  The  very 
statute  that  sanctioned  it.  in  1487.  expressly  vested  in  it  the  authority  to 
examme  the  accused  on  oath  in  criminal  cases,  without  naming  even  such 
restrictions  as  the  ecclesiastical  law  conceded ;«  and  its  right  to  examine  in 
this  fashion,  wherever  the  case  was  within  ite  jurisdiction,  seems  to  have 
been  conceded  under  Henry  VIII  and  Elizabeth,  all  through  the  ISOOs  " 
But  as  James'  reign  went  on.  audits  practices  became  arrogant  and  obnoxious 
so  ito  use  of  the  ex  officio  oath  came  to  share  the  burden  of  criticism  and 
discontent  which  that  procedure  in  the  ecclesiastical  Courte  excited."  The 
common-law  Courte  seem  to  have  found  no  handle  against  ito  oath-procedure. 

"  ^  1»  R«p.  M.  "  Ojth  Ex  Offlcio,"  ta  (Tirtn     ud  bud  I.  crimiiuU,  «nd  .  .  .  paninluble  both 
•"^  ^^\  f  T""??'  -^^H  •'™  »»  l«»"^n     In  th.  Star  Chmmber  ud  W  th.  «Sj  tawi  of 

**  NmJ,  Pnritana,  I,  4Sa 

**  ExeqjtJenner'iCaH.iD  1631  (JnnEerles. 

17,  pi  6,  Rolle'i  Abr.,  "  Prohibition,"  (T)  6. 


1607,  to  the  Commoni,  on  their  reqnert;  in  tbia 
he  plainly  declares  that  in  the  eodesiaitical 
eonrt*  "  no  lajinan  nay  be  eumined  ex  officio, 
vxcept  in  two  caaaes,''  matrimonial  and  testa- 
rianUrj.  Bat  the  above  date  is  doobtfnl;  the 
'  olnme  was  not  printed  until  after  his  death, 
and  its  aathoritjr  fs  not  of  the  best. 

**  1610,  Mansfield's  Case,  Rolle's  Abr., "  Pro- 
hibition," (T)  4  (a  eleigyman  was  allowed  to  be 
examined  on  oath  for  preschinv  harasr) :  1611 
Clifford  r.  Huntljr,  ib.  (T)  6,7ira  E<;^  4J7,' 
pi.  7  (a  woman  was  not  allowed  to  be  examined 


as  to  a  forfeiture) ;  Huntley  e7^af^ S  1srow^ 
14  (apparently  the  same  case) ;  1615,  Bfadstoo's 
Case,  Rolle's  Abr.,  "  Prohibition."  (T)  I,  Juta 
Eccles.  355,  pi.  9  (a  layman  was  not  bound  to 
answer  as  to  an  offence  imrdving  forfeiture). 
AU  these,  of  course,  are  cases  of  prohibitions 
issninK  to  the  ecclesiastical  Court. 

"  In  Spendlow  v.  Smith.  Hob.  84,  Jus 
Eccles.  488,  probably  late  in  1615,  a  plain  rulins 
waa  made ;  in  a  auit  in  the  church  court  for  dila^ 
id^ion.  charting  a  leaae  for  yean  and  fwtnd,  the 
defendant  waa  put  to  his  oath  as  to  the  fraud  • 
this  was  held  unlawful. "  for  though  the  originai 
cauM  belong  to  their  cognisance,  yet  the  corin 

8080 


briefly  reported ;  in  accord  with  Edwards'  Case, 
*»pra);  and  LMtera  v.  Sussex,  undatud,  but 
before  l«16(Noy  151). 
**  Supra,  note  43. 

"  St.  8  H.  vn.  c.  1. 

..I^  «M9.  Bither's  Case.  Cro.  El.  148,  tmblt; 
1591,  Buckley  ».  Wood,  Cro.  EL  S4& 

**  That  the  contest  over  compnlsorv  discloaoiv 
was  becoming  a  matter  of  popular  professional 
interest  is  iodicated  by  the  great  dramatist's  al- 


lusion to  it  in  Hamlet,  first  printed  in  quarto  In 
1603 ;  in  Act  III,  Se.  3,  the  King  soiiloquiaes : 

"  In  the  corrupted  currents  of  this  world 
Offence's  gilded  hand  may  shove  bv  justice; 
And  oft  tis  seen  the  wicked  prize  itaeU 
Buys  out  the  Uw.    But  'tis  not  so  «bove ; 
Then  is  no  shnfRing ;  theie  the  action  lien 
In  his  true  nature,  and  we  oursrlves  compelled. 
Even  to  the  teeth  and  fiorahead  of  unr  bulla, 
To  give  in  eTidenca." 
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even  after  Coke's  accession  to  the  bench.**  But  though  there  was  no  explicit 
judicial  condemnation,  there  was,  after  a  time,  more  than  one  formal  question- 
ing of  it"  The  analogy  of  the  doctrine  already  settled  by  Coke  in  1607- 
1616,  for  the  ecclesiastical  Courts,  was  naturally  invoked  Towards  the  end 
of  its  career,  it  would  seem  that  some  impression  was  being  made  on  the 
Court's  own  theory  of  orthodoxy.* 

3.  But  its  time  in  the  kingdom  was  now  drawing  to  an  end ;  and  the  trial 
which  seems  to  have  precipitated  the  crisis  came  in  1637,  —a  case  full  of 
instrucaon  for  our  present  history.  John  Lilburn,  an  obstreperous  and  for- 
ward opponent  of  the  Stuarts  (popularly  known  as  "  Freeborn  John  "),  con- 
stituted somewhere  between  a  patriot  and  a  demagogue,  had  the  obstinacy  to 
force  the  issue.  A  decade  later,  he  came  into  a  similar  collision  with  the 
Parliament's  government;  but  he  makes  his  entrance  as  a  victim  of  the 
King's  Star  Chamber : 

1837-1646,  LUbum't  Trial,  8  How.  St.  Tr.  1816;  John  Lilburn  was  committed  to 
prison  by  the  Council  of  the  Star  Chamber,  including  the  Chief  Justice  of  the  King's 
Bench,  on  a  charge  of  printing  or  importing  certain  heretical  and  seditious  books ;  on 
examination,  while  under  arrest,  by  the  Attorney-General,  hariug  denied  these  charges, 


**  In  fim  following  three  cum,  Coke  hiniMlf, 
at  the  Tnry  time  wh«n  he  was  opposing  from  the 
bench  (as  already  obaerred)  theexo^ioosth  of 
the  High  Commissiun  Coart,  appears  as  a  con- 
senting party  to  the  enforcemeDt  of  the  even 
looser  practice  of  the  Coart  of  8tsr  Chamber : 

1610,  Andrew  v.  Ledsam,  S  Brownl.  49  (A. 
exhibited  his  bill  in  the  Star  Chamber  against 
L.,  a  broker,  for  defrauding  him  by  forging 
deeds  to  represent  the  investments  made  by  him 
with  A.'s  money ;  "  U  had  forged  and  counter- 
feited them,  as  he  hath  confessed  upon  his  exami- 
nation, npon  interrogatories  administered  by  the 
plaintiff  in  this  eonrt  " ;  the  only  qnestion  was 
whether,  among  his  punishments,  he  should  lose 
one  ear  or  both;  "and  these  doubts  were  le- 
solTsd  by  Coke,  Chief  Justice  of  the  Common 
Bench,  —  where  they  were  moved, — and  Flem- 
ing. Chief  Justice  of  the  King's  Bench,  that 
L.  should  lose  but  one  ear");  1613,  Coun- 
tess of  Shrewsbury's  Case,  IS  Co.  94,  2  How. 
St.  Tr.  769  (before  a  council,  includinf;  the 
Chancellor,  the  two  Chief  Justices,  Coke  be- 
ing one,  and  the  Chief  Baron,  probably  die 
Star  Chamber  in  substance;  the  Countess  of 
Shrewsbury,  being  brought  before  the  Council 
and  "  reqmred  to  declare  her  knowledge  "  as  to 
the  escape  of  Lady  Arabella  Stoart,  which  the 
Countess  was  said  to  have  abetted,  declined  to 
answer,  first,  because  she  had  made  a  tow  to  God 
to  keep  the  matter  secret,  and  next,  because  she 
was  privileged  as  a  peer  not  to  testify,  except 
before  her  peers ;  botn  these  claims  were  totally 
repudiated,  and  she  was  adjudged  in  high  con- 
tempt ;  nothing  was  said,  by  either  the  party  or 
the  judges,  of  the  procedure  or  the  present  prir- 
ilege ;  yet  it  was  cercainlr  involved,  if  it  had  ex- 
iste(<) ;  1613,  Lord  Sanchar's  Case,  9  Co.  114, 
131  (Lord  Sanchar,  accused  of  murdering  his 
fencing4eacher,  was  "particularly  exaimned 
touching  certain  article*  special  and  pertinent,' 


and  "  being  prest  thereupon  by  the  questions,  he 
discovered  a  long  and  invoteiate  malii-e  which 
he  had  had,  with  all  the  occasions  and  material 
circumstances  of  this  murder  "). 

••  1629,  Stroud's  Trial,  Cobbett's  Pari.  Hist. 
II.  504,  526,  3  How.  St.  Tr.  235,  237  (certain 
members,  including  HoUis,  Eliot,  and  others,  hav- 
ing been  arrested  and  examined  by  the  king's 
Older,  and  having  refused  "to  answer  ont  of 
parliament  what  wao  said  and  done  in  parlia- 
ment" cunceming  treasonable  utterances,  the 
judges,  being  asked  whether  this  refusal  was 
not  a  high  contempt,  answered  all  "  that  it  is  an 
offence,  punishable  ss  aforesaid,  so  that  this  do 
not  concern  himself  but  another,  nor  d  vm  him 
to  danger  of  treason  or  contempt  by  his  answer  " ; 
this  was  an  equivocal  utterance) ;  1644,  Arch- 
bishop Laud's  Trial,  4  id.  315,  385,  397  (being 
charged  with  unlawfully  tendering  the  oath  ex 
offleio,  some  years  before,  he  answers  that  "  that 
was  the  usual  proceeding  in  that  court  [i.  s. 
Council  of  the  Star  Chamber] " ;  it  was  "  then 
the  common,  and  for  ought  I  yet  know,  then  the 
legal  course  of  that  court  "). 

••  Ante  1635,  Hudson,  Treatise  of  the  Court 
of  Star  Chamber,  in  Hargr.  Collect.  Jurid.  1, 208 
("  Neither  must  it  qnestion  the  party  to  accuse 
him  of  a  crime.  .  .  .  But  the  f^reat  question 
hath  been,  whether  a  witness  which  in  examina- 
tion will  no  ,j,>ve  any  answer  shall  be  compelled 
to  make  answer  to  the  interrogatories.  .  .  . 
Therefore,  if  a  witness  conceive  that  the  answer- 
ing of  a  quektion  may  prejudice  himself,  it 
aeemeth  that  he  need  not  to  answer ;  for  he  is  pro- 
duced to  teetifv  betwixt  others,  and  not  to  preju- 
dice himself");  208  ("  neither  must  it  question 
the  party  to  accuse  him  of  a  crime,  for  It  is  an 
high  contempt  to  make  the  jusuce  of  this  court 
an  instrument  of  malice  ").  But  Lilbum's  case, 
port,  shows  plainly  that  the  practice  was  very 
different  from  Hudson's  azpoaitii  o. 


soei 


f  2a6C         PRIVILEOE  AGAUfST  SELF-CRIMINATION.    [Chap.  LXXYIH 

b«  WM  further  adnd  m  to  otiior  like  eh«rfies,  but  refnied,  Myiag:  "I  am  not  willing  to 
answer  yen  to  any  more  of  theie  queitioni,  beoauae  I  lee  you  go  about  by  this  esamina- 
tion  to  ensnare  me ;  for,  seeing  the  things  for  which  I  am  imprisoned  cannot  be  proved 
against  me,  you  will  get  other  matter  out  of  my  ezamwstiou ;  and  therefore,  If  yoa  will 
not  ask  me  about  the  thing  laid  to  my  charge,  I  shall  answer  no  more ;  .  .  .  and  of  any 
other  matter  that  you  have  to  accuse  me  of,  I  know  it  is  warrantable  by  the  law  of  God, 
and  I  think  by  the  law  of  the  laud,  that  I  may  stand  upon  my  just  defence  and  not 
answer  to  your  interrogatoriiis."  Afterw».-ds,  "  some  of  the  clerks  began  to  reason  with 
me,  and  told  me  every  one  took  that  oath,  and  would  I  be  wiser  than  all  other  men  7  I  told 
them,  it  made  no  matter  to  me  what  other  men  do."  Then,  when  ezaiuioed  before  the 
Chamber  itself,  he  again  refused,  saying,  "  I  had  fully  answered  all  things  that  belonged 
to  me  to  answer  unto,"  but  as  to  things  "  concerning  other  men,  to  iusuare  me,  and  get 
further  matter  against  me,"  he  was  not  bound  "  to  answer  such  things  as  do  not  belong 
unto  me;  and  withal  I  perceived  the  oath  to  be  an  oath  of  inquiry,"  i.  «.  ex  officio,  "and 
of  the  same  nature  as.  the  High  Commission  oath,"  which  was  against  the  law  of  the 
land,  the  Petition  of  Right,  and  the  law  of  God  as  shown  in  Christ's  and  Paul's  trials ; 
yet,  "  if  I  had  been  proceeded  against  by  a  bill,  I  would  have  answered."  Then  the  Coun- 
cil condemned  him  to  be  whipped  and  pilloried,  for  his  *'  boldness  in  refusing  to  take  a 
legal  oath,"  without  which  many  offences  might  go  "  andiacovered  and  unpunished"  ; 
and  in  April,  leSS,  18  Car.  I,  the  aentenou  was  executed.  On  Nov.  8, 1610,  he  preferred 
a  complaint  to  Parliament;  and  on  May  i,  1641,  the  Commons  (hariug  not  yet  abolished 
the  Stai  Chamber  Court)  voted  that  the  sentenee  was  "  illegal  c  3d  against  the  liberty  of 
the  subject,"  and  ordered  reparation.  But,  the  petition  going  for  a  while  no  further,  he 
applied  once  more,  and  on  Feb.  18, 1646  (1646),  the  House  of  Lo.^  heard  his  petition  by 
counsel,  Mr.  Bradahaw  urging  for  him  the  sentence's  illegality,  "the  ground  whereof  be- 
ing that  Mr.  Lilburn  refused  to  take  an  oath  to  answer  all  such  questions  as  should  be 
demanded  of  him,  it  being  contrary  to  the  laws  of  God,  nature,  and  the  kingdom,  for  any 
man  to  be  his  own  accuser  " ;  and  Mr.  Cook  arguing  that,  without  an  information,  "  to 
administer  an  oath  was  ail  one  with  the  High  Con';mi'<sion,"  whereon  the  Lords  ordered 
that  the  said  sentence  "be  totally  vacated  ...  as  Uegal,  and  most  unjust,  against  the 
liberty  of  the  subject  and  law  of  the  hwd  and  Mi^a  CharU  ";  and  on  Dec.  21, 1648,  he 
was  finally  granted  £3000  in  reparation. 

Lilborn's  case,  together  with  those  of  Piynne  and  Leighton  (whose  griev- 
ances  were  of  another  sort),  were  sufficiently  notcriuus  to  focas  the  attention 
of  London  and  the  whole  country.  The  Long  Parliament  (after  eleven  years 
of  no  Parliament)  met  on  Nov.  3, 1640.  Lilbam  was  on  the  spot  that  day 
with  his  petition  for  redress.  In  March,  1641,  a  bill  was  introduced  to  abolish 
the  Court  of  Star  Chamber,  as  well  as  (tjien  or  shortly  after)  a  bill  to  abolish 
the  C!ourt  of  High  Commission  for  Ecclesiastical  Causes.*'  These  were  both 
passed  July  2-6  of  the  same  yerj ; "  and  in  the  latter  statute  was  inserted  a 
clause  which  forever  forbade,  for  any  ecclesiastical  Court,  the  administration  ex 
officio  of  any  oath  requiring  answer  as  to  matters  penaL*  This  clause  was  in 
substance  retinacted  as  soon  as  the  Restoration  of  the  Stuarts  was  effected.^ 

any  ptesentment  of  any  crime  or  offence,  or  to 
confew  or  to  accnse  himself  or  henelf  of  any 
crime  or  offence,  delloqoencT,  or  mindemeaiior, 
or  any  neglect,  matter,  or  thing,  whereby  or  by 
resson  whereof  he  or  the  khall  or  may  be  liable 
or  ezpoaed  to  any  ceniore,  pain,  penalty,  or 
panianment  whatsoever  "). 

**  16«1.  St  13  Car.  II.  e.  IS,  |  4  (oo  person 
"  having  or  exercising  apiritoal  or  ecclesiastical 
jnrisdictiMi"  shall  tender  to  any  person  "Um 


**  Cobbett,  Parliamentary  Historv,  IL  7sa, 
76S,8M. 

•*  St.  16  Cap.  I.  cc  10,  U. 

••  1641,  St.  16  Car.  I,  c.  11,  i  4  (no  person 
"exercising  ipiritoal  or  ecclesiastical  power, 
authority,  or  jariadictioD,''  ahall "  ex  officio,  at  at 
the  instance  or  promotion  of  any  other  whatso- 
ever, nrge,  enforce,  tender,  give,  or  ninister  "  to 
any  person  "  any  corporal  oath,  whereby  he  or 
they  shall  or  vomj  be  charged  or  obliged  to  make 


8083 


li  S3S&.3283] 


HISTORY. 


i2U0 


i.  l«  >f  K         i    ""'''^  '"'""y  '*^"»^«^  "  ecclesiMtical  Courto.  -  that 

junsdiction  and  b.gun  by  pro-er  canonical  presentment  ?  ThU  question 
fairly  remained  opn  under  the  tarst  statute,  though  le^  plausibly  under  he 
wcond  one.    Dunng  the  next  twenty  years  after  the  enaoLn   of  the  ^ond 

^  Tt"    1  «i^„     "°r  '"''"8"  •""  ''"**'y  *°  ^  reconciled."     But.  by  the 

of  an  answer  under  any  form  of  procedure,  in  matters  of  criminality  or  for- 
feiture. Such  at  any  rate,  beginning  with  the  ITOOs.  was  the  application  of 
the  law  ever  after,  without  question."  The  statutes  had  abolished,  in  those 
courts,  all  obligation  to  answer  on  oath  to  such  matters,  without  regard  to 
the  form  of  presentment  or  accusation. 

II.  But  what,  in  the  mean  time,  of  the  common  law,  and  of  jury  trial? 
Thus  far  the  controversy  her«  examined  has  been  purely  one  of  ecclesiustical 
jurisdiction  and  ecclesiastical  methods  of  presentment  The  common-law 
Courts  have  concerned  themselves  with  it  simply  by  virtue  of  their  supeiior 
authority  to  keep  the  church  Courts  and  other  Courts  to  their  proper  bcun- 
danes.  In  their  enforcement  of  these  restrictions,  one  thing  seems  plain  ■ 
There  is  no  feature  of  objection  to  the  compulsion,  in  itself,  of  answering  on 
oath ;  the  objection  is  as  to  wAo  shall  require  it.  and  how  it  shall  be  required. 
On  the  very  eve  of  the  statute  of  16  Car.  I,  and  of  the  disappearance  of  the 
Star  Chamber  forever.  John  Lilbum.  the  stoutest  of  recusants,  is  willing  to 
answer  all  matters  properly  charged  against  him.  and  objects  only  to  "such 
things  as  do  not  belong  unto  me."  He  seems  to  have  known  no  broader  de- 
fensive principle  to  fall  back  upon,  more  substantial  or  inclusive  than  a 
conceded  rule  of  ecclesiastical  procedure.  Was  there  in  fact,  at  the  time,  any 
available  principle  known  in  the  common-law  Courts  in  jury  triak  ? 


oath  nioaUy  called  the  oath  ex  officio  or  any  other 
oath,"  etc.,  in  effect  as  in  the  prior  statute). 

"  1665,  R.  ti  Ijike,  Hardr.  364,  38S  (prohibi- 
tion a^net  exacting  an  oath  un  articles  appai^ 
eutly  inToltring  a  cnniinal  charge ;  apparently 

granted,  bat  npon  another  point) ;  1665,  Scnrr  v. 
lorrell,  I  Sid.  SS2  (prohibition  agaiiiat  a  charge 
ot  ei^acting  the  oath  in  ex  officio  proceeding  tot 


nrtiog  in  chntch  with  the  hat  on;  adjonmed, 
a-H  apparently  not  decided);  1669.  Gonbon  v. 
\>^a:Q»rright,  1  Sid.  374  (prohibition  granted 
s,^;ainst  exacting  an  oath  on  ex  officio  artKles  for 
"  matters  which  are  criminal ") ;  1669.  Taylor  r. 
Archbishop  of  York,  2  Keb.  352  (prohibition  lies 
against  exacting  the  oath  in  criminal  charges) ; 
1671,  Grove  v.  Elliot,  2  Ventr.  41  (prohibition 


(prohibition  against  reqniiing  an  a'  -  »er  to  a 
charge  of  not  pnying  a  cbnrch  tax ;  .ypurently 
treated  as  a  civil  case,  and  not  within  the  stat- 
ute's prohibition ;  after  a  division  of  the  court 
and  adjournment,  tlie  prohibition  wrs  refused 
nnanimouslv). 

"  1750,  L  C.  Hardwicke.  in  Brownsword  v. 
Edwards,  2  Ves.  Sr.  843, 245  (refming  to  compel 


_  ._    _._,  _      . __,  ..v,  _aw   ^•\/aHr>as(|^    b\f  VUIIIU 

discovery  of  an  inceatuons  marriage  pnnishab 
in  the  ecclesiastical  court:  "I  am  afraid,  if  the 
Court  should  overrule  such  a  plea,  it  would  be 
setting  up  the  oath  rx  officio,  which  then  the 
Parliament  in  the  time  of  Charles  I  would  in 
vain  have  taken  awav,  if  the  partv  might  come 
into  this  court  for  it");   1752,  Finch  v.  Finch, 

-;•- -■ -.,  .    .™...  ,.  ,p..,M......./u     ib.  491,  493  ("as  to  the  first  objection  to  it, 

against  exacting  oath  on  charge  of  keeping  con-     that  it  will  subject  him  to  ecclesiastical  cen- 

J!?!llj  j"*'li?'*?!iA  ■*."  ""  ™"  ""S*"  *°  ^     '""•  ""^  """  *•"«  ™">rt  "'"  xo'  compel  him  to 

•newer  on  oath,  which  is  lilie  an  oath  «r  o/?!cio, 
that  is  true");  1822,  Schultns  v.  Hodgson,  1 
Add.  105  (prosecution  for  adultery,  etc. ;  "this 
is  a  criminal  suit";  and  none  of  the  artidea 
were  required  to  be  anawend). 


I 


firoceeded  against  without  due  presentment'  , 
leld,  that  it  did  not  appear  to  be  a  proceeding 
"  merely  ex  officio,"  and  due  presentment  must 
be  presumed,  and  hence  the  prohibition  was  re- 
fused) ;  1680,  Fanner  p.  Brown,  2  iiar.  247,  T, 
Jonaa  122 ;  •.  o.  Heme  v.  Brown^  1  Ventr.  339 
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1.  Down  to  the  earljr  1600t,  >t  ftnj  nte,  it  ma  oertainlj  lacking.  If  we 
look  at  what  the  common  law  had  to  build  upon,  before  then,  there  ia  noth- 
ing of  the  sort  The  generations  which  forced  an  accused  to  the  ordeal  and 
the  compurgation  oath  bad  plainly  no  scruple  against  such  compulsion.^ 
Compurgation,  under  its  later  name  of  "  wager  of  law,"  was  enforced  in  the 
150(Hi  without  objection.  Jury  trial  came  to  be  approved  as  a  trial  so  much 
more  effective  that  the  defendant's  oath  in  wager  of  law  became,  indeed, 
rather  a  privilege  than  a  burden.'*  In  jury  trial,  to  be  sure,  the  oath  was 
not  administered  to  the  defendant,  because  it  would,  in  those  days,  still  be 
regarded  as  a  decisive  thing,'*  and  as  a  method  of  summary  self-exonera- 
tion which  would  be  entirely  too  facile ;  it  was  the  jurors'  oaths  that  were  to 
"  try "  him,  not  his  own ;  and  so,  in  jury  trial  proper,  either  in  civil  or  in 
criminal  cases,  the  oath  of  the  party  does  not  appear.  But  wherever,  in  other 
proceedings,  it  was  thought  appropriate  to  have  the  defendant's  oath,  there 
was  no  hesitation  in  requiring  it  All  through  the  1600s  the  statute-book 
records  the  sanction  of  oaths  to  accused  persons.  The  Star  Chamber  statute 
of  1487  (3  H.  VII,  c.  1)  had  expressly  sanctioned  the  examination  of  the  ac- 
cused on  oath  at  the  trial,  because  "  little  or  nothing  may  be  found  by  inquiry" 
of  the  ordinary  sort  The  statute  of  H.  VIII,  in  1533,  authorized  the  com- 
mon-law o£Bcers  to  turn  over  indicted  heretics  for  examination  by  the  ordi- 
naries upon  oath.'*  Wherever  a  party  is  committed  to  jail  by  the  judges  for 
fraud  or  other  misconduct  done  in  the  course  of  trial,  by  forging  writs  or  the 
like,  he  appears  to  have  been  put  to  his  examination  on  oath  to  disclose  if 
Persons  charged  as  bankrupts,'*  as  Jesuits,'*  as  abusers  of  warrants,**  were  to 
be  examined  on  oath  by  common-law  ofBcers.  Most  notably,  every  accused 
felon  was  required  to  be  examined  by  the  justices  of  the  peace,  and  his  exam- 
ination to  be  preserved  for  the  judges  at  the  trial  ;**  and,  so  far  as  appears, 
not  a  murmur  was  ever  heard  against  this  process  till  the  middle  of  the 


**  Rather  wai  it  to  Im  reearded  u  sarpriaing 
that  the  inquisitional  metHod,  conquering  the 
net  of  Rarope,  (Uled  in  Kngland  alone;  bat 
"the  eieane  wat  a  narrow  one"  (Pttlloek  A 
Maitland,  Hiit  Enf;.  Law,  II,  659) ;  an  inatance 
o{  the  direct  qneationin);  of  the  aeciuad  (ciVon 
IMS)  may  lie  aeen  in  MaitUnd'i  Court  Baron, 
Selden  Soc.  PnbL  IV,  tt. 

*«  Tharer,  Prelim.  Treatiae,  S9. 

**  "  All  each  penoni  to  be  tried  br  their 
oathea,"  i*  a  phraw  of  IJMS  in  the  Ckmrt  of 
Keqneat*:  Seld.  Soc.  Pnbi.  XII,  Ixxzr.  The 
reason  for  tht*  attitude  toward  the  oath  ia  raf- 
Scientljr  explained  in  the  history  of  the  numeri- 
cal system  (ante,  §  SOSS).  Compare  also  the  his- 
tory of  the  disqualification  of  partiea  in  civil 
cases  (ante,  {  Sib). 

**  Sapra,  note  37. 

"  I56S,  Whiteacree  e.  Thnrland,  Dyer  S4Sa; 
Dawbeny  v.  Davie,  ib.  U*  a  ;  Thurland'i  Case, 
ib.  244  6. 

*•  1570,  St  13  Klia.  c.  7, 1  5. 

n  1593.  St  35  EUx. c.  1, 1 II  (anj  peoon  soa- 
peeted  to  be  a  Jesuit,  etc.,  who  "  heme  examined 
by  any  peraon  having  lawful  author!^  .  .  . 
shall  ref  uae  to  aaawer  dlnctly  and  truly  whether 


he  be  a  Jesuit,"  shall  be  committed  ••  until  he 
shall  make  direct  and  true  aoswr-  to  tlie  said 
qneetions  ")■ 

••  1601,  St  43  Elit.  e.  6, 1 1  (penons  charged 
with  abuse  of  warrants  are  to  be  sent  for  by  the 
jndma  "and  be  examined  thereof  upon  their 
oaths,"  and  if  the  offence  be  confessed  b^  tliem 
or  otberwiie  proved,  they  are  to  be  committed  to 

«'  1553.  St  I  *  9  P.  a  Mar.  c.  13,  |  4  ;  1555, 
St.  2  a  3  p.  a  Mar.  c  10  (inasmuch  as  the  pre- 
ceding statute  did  not  extend  to  cases  where  the 
prisoner  was  not  bailed,  "in  which  case  the 
examination  of  such  prisoner,  and  of  rach  as 
bring  him,  is  as  necessarr,  or  rather  more,  than 
where  such  prisoner  shall  be  let  to  bail."  so  it  is 
extended  to  the  latter  case  also) ;  the  defendant 
was  here  not  put  on  oath,  though  the  witnteses 
were  (ante,  {  849),  but  the  reason  for  this  was 
merely  as  before,  that  the  oath  was  thought  to 
give  to  the  accused's  statements  a  solemnity 
and  weight  which  wouM  be  too  great  an  ad- 
vantage. Aa  late  as  1709  (H.  «.  Derby,  19 
How.  St  Tr.  1011,  1013,  note)  a  judge  says  of 
thia  proceeding,  "To  hava  htm  azamluaa  Is  • 
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17001  ;■  and  no  sututorj  meuun  wu  taken  to  caution  the  accnwd  that 
hu  amnm  wa«  not  compellaWe.  until  weU  on  in  the  1800,  -    tZVci^ 
day  procedure  in  the  trial,  of  the  1600s  and  the  1600..  and  almost  the  fim 
•tep  in  the  trkl.  wa.  to  read  to  the  jury  thi.  compuUory  examination  of  the 
accu«,d;  m    638.  the  year  after  Lilburn'.  impriainment.  in  th    v^^^^^^^^ 

^"tt^'^A"  T"'J  ^"'^'°"»  '"mination  befo«  the  Chief^^tce 
wa.  offered  and  read  at  the  out«,t.  without  a  shadow  of  objection .«  Fur! 
thermore  a.  the  tnal  goes  on.  the  accused,  in  all  thi.  period  of  1600-1620  i. 
questioned  freely  and  urged  by  the  judges  to  an.werV  he  is  not  allowed  to 
.wear  for  the  rea.ons  a  ready  noted,  but  he  is  pressed  and  bullied  to  answer" 

nit"  Lr""P  •«"  •""*  '"  ^^^  J"'^  ^^  °'  U^"'  in  1690.  for  seditious 
libel;  and  the  significant  circumstance  is  that  UdaU.  who  before  the  ecclesi- 
astical  High  Commission  Court,  a  few  month,  previou.."  had  plainly  bawd 
hi.  refusal  on  the  illegality  of  making  a  man  accuse  himself  by  inquisition 
cl"in  to'make"  *  ^""''"•^**  J'"''  ^'**'  witnewe.  chaiging  him.  no  .uch 

1680.  Udall't  Trial,  1  How.  St.  Tr.  1271,  1276,  1289:  Ud.ll  pl,«led  not  guilty  and 
^  T^wl*  ;^!r*f  ""*  '"^"•^  t^tityir^e,  Judge  Clark, :  "  What  ..»  joXjik  ™„ 
m^.  th.  book  Ldal.,  ye.  or  no?  What  «.y  you  to  it,  will  you  be  .worn  ?  W  l1  Jo« 
Uke  your  oath  that  you  m«le  it  not?"  declaring  thi.  to  be  a  uL;  Udall  refund,  and^he 
HKe  fin-l^ulced :  "Will  you  but  say  upon  your  hone.ty  that  you  m«le  ifno^  "  UdaU 
again  re£u«id;  Judge  Clark,:  >•  You  of  the  jury  conrider  thU.  This  anmeth  that  if  he 
were  no   guilty,  he  would  clear  himself",  then,  to  Udall:  "  Do  notlSLd  in  ii    but 

The  same  feature,  appear  stUl  in  1606.  in  the  Jesuit  Garnet's  trial  for  the 
Gunpowder  Plot;  called  before  the  Council  inquisitorially.  he  denies  hi.  lia- 
bility to  an.wer;«  but,  tried  on  indictment  before  a  common-law  jury  and 
the  chief  common-law  judge.,  he  is  questioned  and  urged,  he  answers  or 
refuses  to  answer,  a.  it  suiU  him.  but  wiys  never  a  word  of  the  illegality  of 
such  question,  or  an  immunity  from  answer."  And  such  indeed,  teyond  a 
reasonable  doubt,  was  the  common  law.  as  well  as  the  common  practice  of 
the  time."  ' 

It  is  true  that  precedents  apparently  to  the  contrary  have  been  alleged  to 
exist.  —  by  Coke,  for  example,  who  invokes  two  common-law  case,  to  support 


*■  Ante,  I  848. 

-  Ibid. 

••  S  How.  St.  Tf.  1369, 1373. 

••  IMS.  Sir  ThomM  More'»  Tri»I.  I  How.  St. 
Tr.  3S6,  389;  1554,  TlirnckmortOD'i  Trinl,  ib. 
S«!»,  873 ;  IS71,  Duke  o£  Norfolk'.  Trld,  ib.  9S8, 
97S  (••  then  being  ruled  over  by  the  I^rd  High 


Rteward  that  he  .honid  anawer  directly  to  that 
n,  he   auwered");    1.588,    Knightley'. 


uoeition. 

Trial,  ib.  ISM,  IM7.  Mr.  Jnrtlce  Stephen'i 
sommary  of  the  proceeding,  at  thi.  period  i.  in 
aereement  with  what  i.  above  nid :  Hi(t.  Crim. 
Uw,  I.  325;  to  aliw,  for  1565,  Smith,  Com.  of 
England,  II,  c.  86,  quoted  in  Thayer,  l^lim. 
Treatine,  157. 

••  Suftra,  note  47. 

"  1606,  Garnet'.  Trial,  9  How.  St.  Tr.  SIS, 
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244  (Garnet:  "When  one  i.  a«ked  a  qnertion 
nefore  a  magiatrate,  he  ia  not  bound  to  anawer 
before  wme  witneaM.  be  prodaced  againat  him, 
'  quia  iirmo  Imelur  /irodere  tiptum ' ") ;  note  that 
thi.  ia  a  reference  to  the  eccle.ia.tical  rule  of 
prewntment,  a.  already  examined,  not  a  refnud 
to  anawer  at  all  event.. 

**  Ibid.  pajiMtm. 

»  If  Mything  further  were  needed,  the  prev- 
alence  of  torture  a.  an  aid  to  confeaaion,  upon 
the  examination  of  political  offender.,  wu 
abKilntely  inconaiMent  with  the  recognition  of 
a  privilece  againat  aelf-crimination ;  and  it  i. 
highly  riniificant  that  the  laat  recorded  in- 
Maneee  rtf  torture  (ante,  {  818)  and  the  flrat 
inatance.  of  the  eMabliahed  privilege  linfra, 
note  IDS)  ooineide  within  about  a  decde. 
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hia  ambiguous  >nd  ihifting  argument!.  But  neither  these,  nor  my  others 
hinted  at,  indicate  in  any  way  the  existence  of  any  common-law  rule."  Even 
Coke  himself,  whoee  writings  have  since  served  as  the  chief  aource  of  infor- 
mation on  this  subject,  does  not  actually  go  so  far  as  to  apply  his  arguments 
to  any  effect  but  the  limiution  of  the  ecclesiastical  Courta'  proceedings."  He 
is  willing  to  stop  tliem  from  requiring  answers  "  which  may  be  an  evidence 
against  him  at  the  common  law  upon  the  penal  sUtute  " ;  but  he  says  noth- 
ing about  a  common-law  illegality ;  indeed,  this  argument  of  hia  seems  rather 
to  assume  the  contrary.  He  freely  quotes,  in  mutilated  form,  the  canon- 
law  phrase  (whose  origin  has  been  examined  above)  "  nemo  ttnstur  uipmrn 
prodtrt " ;  but  there  is  nothing  tn  how,  down  to  the  end  of  his  life,  that  he 
believed  in  or  knew  of  any  privilege  of  refusal  in  the  king*s  common-law 
proceedings. 

The  only  source  of  doubt  that  can  be  found  arises  from  certain  scantily 
reported  chancery  rulings  of  the  late  1500s.  Some  of  these,  at  first  sight, 
might  be  supposed  to  indicate  the  existence,  as  early  as  Elizabeth's  reign,  of 
a  general  privilege  against  self-crimination.  Other  explanations,  however, 
lie  open  with  fair  plainness.  In  the  first  place,  it  is  a  long-established 
maxim  of  jurisdiction  that  equity  will  not  lend  iu  aid,  even  by  relief,  apart 
from  discovery,  to  enforce  a  forfeiture;  on  this  ground  (and  remembering 
that  an  "  answer "  in  chancery  is  a  ple<^(..uig  as  well  as  testimony)  are  ex- 
plainable the  cases  refusing  to  compel  an  incwer  as  to  a  forfeiture.**  In  the 
next  place,  the  Chancellor  had  almost  no  i'lrisdiction  over  criminal  charges ; " 


••  Htad*'i  Cam,  I5S8,  Djrtr  175i;  dt^  hj 
Coke  (IS  Rep.  87;  S  Bnlatr.  4t)  to  ihow  that  • 
penoo  need  not  aiawer  In  the  chaich  coart 
qae«tionii  that  bring  him  in  danger  of  a  penal 
law.  Hinde'i  caM  io  fact  was  thia:  The  king 
had  appointed  a  eommiMlon  to  examine  ttw 
title  of  Hkrogi,  a  jutiee'e  clerk,  to  hie  ofltce, 
with  power  to  eummit  him  it  he  refused  to 
anewer;  he  refued.  demurring  to  the  jnria- 
diction,  and  wai  committed;  then  he  was  re- 
letued  on  kabtat  rorims  by  the  judge*  of  the 
Cummun  PleaM,  becauae  "  he  wae  a  peraon  of 
the  court,  and  a  necenarie  member  of  it " ;  and 
the  reporter  add*:  •' SimiU,  M.  18,  bjr  Hind, 
who  would  not  take  an  oath  before  the  eocle- 
■iaMical  jadgei  for  nenrr." 

Leigh *Caie,l568,  is dted  hr  Coke (aU supra) 
as  that  of  an  attorney  committed  by  the  High 
Court  for  refusing  to  swear  as  to  attendance  at 
mass,  and  delirered  on  kahnu  eorpia  by  the 
Cummun  Pleas,  because  "  they  ought  not  in  such 
COM  to  examine  upon  his  oath."  There  is 
nuthing  tu  show  that  this  wai  not  an  applica- 
tion of  the  ordiuarr  ecclesiastical  rule,  examined 
$Hpra.  In  Anon.,' a  Brownl.  27 1  (1609),  occurs 
a  case  similar  to  Skron'. 

In  Attoraey-General  v.  Mico,  dted  post,  other 
alleged  precedents,  unreported  ana  scantily 
mentijuw,  were  bandied  back  and  forth  by 
counsel ;  but  there  is  nothing  to  show  that  they 
reallr  inrolred  the  present  question. 

*^'ln  4  Inst.  60,  334,  on  the  Star  Chamber 
and  High  Commission  Courts,  he  says  nothing 
of  tiia  oath.    In  a  Inst.  6S7,  and  IS  Hep.  M,  he 


has  .noch  agalmt  the  oath,  but  SBhiitsntially 
npon  thi  groond  of  jnrisdivtion  alone.  In 
raght'M  ».  Holt  (cited  mpra,  note  54),  he  ad- 
nurm  fluently  the  argument  nmm  le»etur 
(he  had  flrst  used  it  in  Collier  v.  Collier,  cited 
$Hpra,  D0*e4T) ;  hot  this  was  an  invocatiun  of  the 
eanonlaw  r.U*  taken  from  the  citnun  lawyeni. 
In  Rdwarc;*'  CaM  (Htad  mpra,  nute  68),  he  is 
eoncemed  ci'i'tfly  with  vhe  jurisdiction,  and  does 
not  eren  criti''.ise  the  tx  vfflcio  oath  as  snch, 
though  in  his  ..oinkm  in  l.t  Hep.  26,  said  by 
him  to  hare  be«.-i  solemnly  <riv«n  two  years 
befoiv,  be  attacks  t.'^e  oath  with  ?reat  plainners. 
No  two  of  his  varibia  exposiikxn  coincide  in 
argument;  to  reconcile  all  of  hit  passages  is 
ImposeiUe.  Add  to  th'<  his  inomslstent  atti- 
tude in  the  three  cases  cite?  sw/ira,  note  64.  His 
proneness  to  maltreat  preceu.-ir.ls  in  supporting 
his  views  has  alreadv  been  noticed  (a«(«, )  1036). 

**  Snch  are  the  following  caaen:  1587,  I5«8, 
Cromer  ».  Penstun,  C.nry  13  (Mil  ai^nst  the 
surviroT  of  a  joint  tenancy,  snegesting  a  swret 
sererance  durfng  lifetime;  "the  k  ord  Keeper 
OTermled,  that  the  defendant  slioult!  LOt  answer," 
—whatever  this  mar  mean);  'i595,  Wolgrare 
V.  Cor,  Tuth.  18  (bill  against  one  covenant- 
ing to  deliver  deeds;  "the  opinion  ol  'he 
Court  was,  the  defendant  needed  not  to  a"  #br 
because  he  should  thereby  disclose  cause  of 
forfeiture  of  the  bond  ") ;  1600,  Toth.  7  ("  Mild- 
may  was  nut  enforced  by  answer  to  the  bill  of 
Cary  and  Cottington,  to'diacover  a  forfeiture  to 
his  own  hurt ");  see  also  Toth.  10. 

•*  1585,  Wakeman  v.  Smith,  Toth.  IS  ("al- 
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Sli^l  .n  «»i«  n.tu«,oognl«,nce  might  b.  declined,  by  refu.ing  to 

IT  M  k"T'-  *"»•""'"'  '•'"  ^""'"J^ti''"  wa.  not  disputable.  the« 
•Mm.  to  have  been  no  objection  to  compelling  the  answer.'*  Finally  tlw 
chancery  practice  u  to  be  interpreted  by  the  rule  of  the  ecclesiastical  Courts. 

i«^  udt.  Bwon  .  time,  m  the  e«rl>  600.)  almoet  preci«,ly  after  that  of  the 
eccle.,aat.c«l  Court.."  S-^  fa,  a.  ...  could  U»ke  c^uizani  at  all  of  a  case 
involving  a  criminal  fact,  he  would  of  course  employ  this  eoclesiantical  rule. 
a.  he  did  other.,  and  not  require  the  defendant  to  answer  without  due  ac 
cusation  by  two  witneMe.  or  by  prewntment;  that  is  to  «,y,  a  pluintiif. 
upon  hu  unawom  bill  alone,  could  not  put  the  defendant  to  answer  to  a 
cnminal  fact  The  close  affinity  between  the  Chancellor's  and  the  Church's 
Courts  makes  it  plain  that  we  need  not  look  to  the  former  for  Ught  upon  the 
comnjon-law  notion,  of  the  Ume  -  especially  when  that  practice  stands  out 
plainly  in  tho  fuU  and  abundant  reporta  throughout  this  whole  period 

2.  For  nearly  a  generation  onward.,  in  the  1600.,  there  is  no  acknowledg- 
ment of  any  privilege  in  common-law  trials.  Under  Coke's  leadership,  from 
1607  to  1616,  the  ecclesiastical  CourU  had  been  kept  within  bounds ;  but 
there  were  a.  yet  no  bound,  in  common-law  proceeding..  With  1620  begin 
indication,  that  wme  impression  was  being  transferred  into  that  depart- 
mentw  Neverthelew,  in  the  parliamentary  rem  in.trances  to  Charles  I,  and 
the  ducuMion  over  ship-money  and  forced  loan,  and  the  Petition  of  Right 
in  the  Parliament  which  ended  in  1629,  there  is  nothing  about  such  a 
privilege.* 

u*  not  hen  to  b«  tried 


thoagh  nimlnal  i 
dinctl;  for  tha 
dentljr  fur  w>  moc^ 

nndatod,  bnt  proWbljr  before  )«00 :  Vice-Conn-     the  de.tructi..n  it  himwif " ;  «nd  Chief  Jiutici 
tM,  MoDt<wne'.  Ceee.  C«iy  13  (eloi)^ment  of     Hyde  replied,  "it  wu  tni;  the  law  did  n^ 


cmnM  u*  not  bera  to  be  tried  teitifle.1.  at  Lonl  Andley'.  trial,  to  a  nne  com- 

iHrnbhing  of  them,  yet  inci-  mitced  by  F.  at  A.',  inrtigation;  «  F^l^wn 

cT.  a.  conoerneth  the  eqnity  of  trial,  be  then  proteeted  .^net  the  dm  of  hi. 

re  to  oe  aniwered   I.  former  tenimunT.  alnra  "  naitkar  >k.  i._  ..« 


meot  aa  abjnratiou  may  follow  "). 

••  1670,  Anon..  Dyer  SS8  a  (examination  on 
oath  in  chancery  to  answe  -  a  charge  of  periary ; 
held,  by  C.  P.,  to  be  allot^abl*  if  the  Chan- 
oenr  Conit  had  joriadiction  over  peijnry ) ;  1631, 
Winn  V.  Swayne,  Toth.  la  ("a  commiwion  to 
anawer  bribery  and  comiption  "). 

••  "  Kqnity  followed  tlie  eccleiiia«ti'«l  courta 
aInUMt  literdly  in  it*  mode  of  takine  the  teeti- 
mony  of  witne'iea  and  reqairine  eacn  party  to 
inbmit  to  an  examination  nuiier  oath  by  hie 
advermry"  (Ijuigdell,  Eqnity  I'leading,  f  47); 
and  note  43,  Muprn. 

**  1620,  Sir  G.  MompeiMm'B  Trial,  S  How. 
Rt  Tr.  1119,  11S3  (the  Lords'  Committee  re- 
ported "that  they  had  examined  many  wit- 
uenees,  .  .  .  that  the  Lords'  Committee  urged 
none  to  accuse  himself  " ;  bat  their  proceedings 
were  probably  inquisitorial,  and  came  rather 
under  the  eccloaiiwtical  mie) ;  I63I,  Fitzpatrick'a 
l>ial,  3  H    t.  8t.  Tr.  419, 430  (Fitspatrick  had 
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Duke  of  Buckingham,  that  "  he  ought  not  br 
the  law  to  be  tiirtnred  by  the  rack  '•;  neverthe- 
less, when  Ffltoii  was  examined  before  the  Privy 
Council  (3  How.  8t  Tr.  371).  "the  Conn.il 
much  pressed  him  to  confess  who  set  him  on," 
and  Bishop  Ijiud  told  him  "  if  he  would  not 
confess,  he  must  go  to  the  rack."  Though 
the  rack  was  declared  uiilawfnl,  yet  nothing  is 
reconled  as  to  the  unlawfulness  of  arging  a 
confetwion. 

•*  The  snggeition  by  Lilbum's  counsel,  in 
1637  (3  How.  St.  Tr.  13.'i6),  that  the  «t  ojfinn 
oath  was  "  directlv  contra'v  to  the  Peliilor  of 
Kiglit  in  3  Car.,''  referrcL  pparcnclv  to  par. 
iii  and  x  of  the  Petition  of  Right  of  16^8  (3  How. 
St.  Tr.  322;  infra),  which  protei-ted  against 
being  "called  to  make  answer  or  take  snih 
oath. '  This,  perhaps,  meant  a  politiciU  promis- 
sory oath  of  conformity  or  obedience  in  con- 
nection with  the  refusal  to  pay  ship-monev, 
—an  antirely  different  thing.    On  the  other 
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&  Finally,  however,  in  1637-41,  cornea  Lilbarn'i  notorioua  agiution;* 
and  in  1641,  with  a  nuh.  the  Courte  of  Star  Chamber  and  of  High  Commia- 
aion  are  abolithed,  and  the  ta  oJUio  oath  to  anawer  oriminal  chargea  ia  awept 
awajr  with  them.>«  With  all  thU  etir  and  emotion,  a  decided  elTect  ia  pro- 
dnoed,  and  ia  immediately  communicated,  naturally  enough,  to  the  common- 
law  C'ourta.  Up  to  the  laat  moment,  Lilbum  had  never  claimed  the  right  to 
refuae  abaolntely  to  anawer  a  criminating  queation ;  he  had  merely  claimed  a 
proper  pniceeding  of  preaentmeut  or  aocuaation.>*>  But  now  thia  once  viul 
di«tinction  comes  to  be  ignored.  It  begins  to  be  claimed,  flatly,  that  no  man 
ia  bound  to  incriminate  himself,  on  any  charge  (no  matter  how  properly  innti- 
tutcd),  or  in  any  Court  (not  merely  in  the  ecclesiastical  or  Star  Chamber 
tribunals  ).■'■  Tlien  this  claim  comes  to  be  conceded  by  the  Judges,  —  first  in 
criminal  trials,  and  even  on  occasions  of  great  partiaan  excitement;'"*  and 
afterwards,  in  the  Protector's  time,  in  civil  cases,  though  not  without  ambi- 
guity and  hesitation.***  By  the  end  of  Charles  II's  reign,  under  the  Restora- 
tion, there  is  no  longer  any  doubt,  in  any  court ;  *'*  and  by  this  period,  the 


hand,  howtrar,  It  nun  IwTa  nhtni  to  » 
n»Uy  inqniaitori-U  oMh.  The  circaimtaneM 
wen  thM*;  DstmI,  E.  Hkmpdaa,  whI  othan, 
Ib  1617,  OB  boiBV  raqaind  to  mtka  ■  lou  to 
tha  Ung,  Mid  baiag  aiainiDad  to  dlKsloaa  thair 
aatataa,  dacltnad  to  pay  or  to  diacloaa,  and 
appliad  for  ralaeaa  andar  a  haitai  corpu; 
wlikh  araa  rafBiad  br  tha  Jadaaa  (S  How.  St. 
Tr.  I);  on  whisb  tha  Paiitioa  ol  Bight  waa 
pa->Md:  IMS,  3  Car.  I,  «.  I,  ||  3,  10  (aftar 
reciting  that  paraou  refoaing  to  make  kiana 
to  tha  Idng  ''hava  had  an  oath  admlBistarad 
■nio  them  not  warraotabla  b/  tha  lawi  or 
atotntea  of  thia  realm,"  Parliament  patitiona 
"that  none  ha  called  to  make  anawer  or 
take  anch  oath,"  or  be  eonflued  "for  refniaa 
thereof";  and  tha  king  acsorda  tha  petition). 

••  S»pra,  note  67. 

•••  Supra,  note  69, 

»•»  Su/ira,  p.  1081. 

M«  1641,  TVeIre  Bialwpa'  TrUI.  4  How.  St. 


Chriat  aaid  aftarwarda,  •  I  aai  tha  Bon  of  God.' 
Confaaa,  Mr.  Lilbara,  and  glTw  glorr  to  Ood  " : 
aae  alao  p.  I44SI, 

***  l6Ui  The  Protaetor  >.  Lord  LnmkT, 
Hardr.  tl  (Rxehaoaar:  bill  to  diacorer  defend 
ant'a  aetata, "  for  that  ha  waa  oatlawad  wherebv 
hia  gouda  and  tha  proCta  of  hia  landa  were  for 
Mted ;  the  delhndaat'a  damnrrer,  yxia  a«M0l«iw> 
tKrpndtn  ui/mm,"  la  orarmied,  becaoae  "tha 
oatlawrjr  ia  in  tha  natore  of  a  gift  to  tha  king 
or  a  jadgment  for  him";  tbna  tha  aenenU 
principle  ia  apparently  aaaamad  ralid ;  tlioagh, 
aa  aliaadjr  aaan  M^ira,  note  SI,  the  eqnitabta  rale 
againat  aiding  a  foHMtura  bmt  hare  been  the 
reaaon) ;  1658,  AtlorBa]r.OanaraI  p.  MIco,  Hardr. 
13V,  US  (Rxchaqoar;  bill  for  lelief  and  die- 
eorerjr,  for  evadiag  coatomi  law*  and  attempt- 
ing to  bribe;  demorrar,  that  tha  Mil  eoataiaed 
charge*  inrfdving  panaltlee  and  forfkituei;  tha 
defendant  evidently  eitca  moat  of  hia  anthorltiee 


_     ...,■,      .  ,  .r-    --•— .  -  —  from  Coke'a  worfca,  which  had  bow  been  pnb- 

"';  •i'J?  (°"  •"'"«  "^"^  whether  they  hail  liahed;  there  waa  no  daciiioo;  nor  yet  In  the 

anbucHbad  tha  treaaonable  petition,  they  refuMd  caaa  of  Att'y-Qeni  * ,  ib.  " 

to  answer,  becaua  they  ware  not  «  bound  to  prubablr  tha  aune  caaa) 


aceoia  themielTee"). 

"•  I6»9.  King  ChwW  Trial,  4  How.  8t 
Tr.  633,  II 01  (oiie  ilulden  objected  to  anawer- 
ing.  and  the  C.mrt,  "  perceiring  that  the  qnea- 
tionn  intended  to  be  aaked  him  tended  to  accnie 
hinweir.  thonght  it  to  waive  hia  exaainatioo  ") ; 
1648,  LilhnnTs  Trial,  ib.  ISM,  1}80.  ISM,  I'M! 
(Lilbnrn,  on  a  trial  under  the  ComoHmwealth 
for  tnnwoo,  claimed  that  hia  former  connael, 
Bradahaw,  now  l.«rd  Preaident  of  the  Conncil, 
had  tried  ^i  make  him  criminate  himaelt  jut 
aa  the  8lr.T  Chamber  Court  had  formeriy  done ; 
he  here  refoMd  on  his  trial  to  do  ao;  Lord 
KtUt:  "Yoa  shall  not  be  compelled";  Lil- 
iun:  "I  am  upon  Chriafa  terms,  when  Pilate 
aaked  him  whether  he  waa  the  8ob  of  God, 
and  adjured  him  to  toll  him  whether  he  waa 
or  no;  he  replied,  ■  Ti<m  sayest  it.'  So  say  I: 
n<m,  Mr.  Prideanx,  aaroHt  it,  they  are  my 
hooka     But  prove  it"j  Judge  Jtrmini  "But 


hooka. 


S088 


aoi,  in  IMS, 

»••  ifaa '8eraop's~Trtal,  S  How.  St  Tr.  1034, 
1039  (I,.  C.  B.  Bridgman :  "  Yon  are  not  bound 
to  anawer  me,  but  if  you  will  not,  we  must 
prove  it");  1661,  Crook'a  Trial.  6  id.  Ml.  105 
(the  defendant,  refosinc  to  take  the  oath  of 
allegiance,  claimed  that  he  ought  not  to  accuse 
himsalf,  for  "ansa  drhtt  tipMm  pnitn")i 
l«70,  Pennt  and  Mead's  "rrial,  ib.  951.  957 
(on  a  queetioa  being  put  to  Mead,  he  refused 
to  answer;  "It  ia  a  maxim  In  your  own  law, 
'  Ntmo  Uiutur  aeeutare  ttipnm.'  which,  if  it  be 
not  true  Latin,  I  am  aura  it  is  true  English, 
'that  no  man  ia  bound  to  arense  himself'")) 
1673,  Fenrice  a.  Parker.  Finch  75  (bill  for  coun- 
sel's fees:  demurrer  allowed,  that  an  answer 
would  "draw  him  under  a  penal  law");  1676, 
Jenkes'  Trial,  6  How.  St.  "Tr.  1189,  1194  (de- 
fendant: "I  deaire  to  ha  excused  all  farther 
answer  to  snch  questions,  since  the  law  doth 
provide  that  no  man  ba  put  to  answer  to  hU 
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P«.i„g    that  tho  priyileg..  th«.  e.UbU.hed.  Le.  ^^1^  ^JZiitl 

Nevorthole,,  the  novelty  .nd  recentnew  of  it  .11  i„  comraon-lnw  proceed- 

X     T  """•  ""*,°"'y  "'  "-^  *•«»»»'  *»"«"'  the  Court  of  ExcWr  in 
1658,  «o  long  enteruined,  and  in  the  very  gradual  tmKrreJ.  „  .U  Ji  ^      i 

in  criminal  trial,  after  i641.  hut  .1«,  7nS "  TKtli,S'r  JiT 
known  doctnne  for  thi.  whole  generation  iu  the  colony  of  Mr»citu- 
a  colony  not  only  familiar  enough  with  co.nn.on  legal  ^"^1,1,;^ 
know,„g  enough  to  «,„d  ov,r  for  Sir  Edward  Coke's  w^rtHrd  o  h,;  law 
bock,  to  inform  it.  Court  and  keep  .bn^ost  of  the  time,.  In  tr^iony  th^ 
pnvUege  wh.ch  began  it,  career  after  tl«.  departure  of  itlZn^U™  U« 
EngUnd  wa,  unrecognued  till  at  le.,t  a.  late  a.  1685  ;  more,  they  f^rmlllv 
«ncUoned  the  eccle.ia.tical  rule  by  which  the    iniuiaitToi^roIrw^ 


pot);  i«.i».  lUwiiDR-i  Trij.  7  iu.  >5s,  nt 

(<)M«i,  for  the  pmrnqtlon.  i*  not  *llo<r«d  to 

Whitebr^i  Irial.  lb.  Sll.  SSI  (.lelen<l«iil'i 
w^tiH«  i.  not  .ll<,«.(|  to  b«  MkiKi  whethw 
""»  •  iwf««.  »«««<"•  U  wool.!  "malie  him 
•ccM.  hlmjelf);  1679.  Lumhorn",  TrUa.  lb. 
417,  4.15  (OatM  la  nut  ■ItowM  to  ha  arttd 
•boBt-arrinliial  nuutcr  that  mar  brins  him- 

U^l^r^'^'  !'•  .i"*";  C»»>'"»«i»«'»  Trial, 
lb.  1097.  lOM  (limllar.  for  aiitwem  to  "brine 
him  Id  d«nir.r  of  hi*  llf«"(;  imo.  Earl  o1 
HtrftonI'.  frial.  lb.  139.1,  13U  (a  qn..«loa 
wbarrby  a  wito<«  "•h«ll  accgie  himiwlf"  ii 
ohj«ct«l  to);  1681.  Planlwfi  Trial.  8  How 
St.  Ir.  447,  481  (a  wltocM  i(  nut  boand  to 
atMwer  nnentlon*   thit  "may  tenil    to  aoeoM 

fi?^u,?i,'*f.*'  ^'-^  ••  "»"'*^<^^l'^  1  Vem, 
iO»  (Mil  of  dhcoTerv,  charging  eomnoondlng 
a  fnod;  a  plea  la  allowed,  that  the  aotwe" 
woold  "nbjM  him  to  a  forfeitnre ") ;  leSS. 
Anon.,  1  Vem.  «0  (defemlant'e  argnmant  that 
A  ooort  of  aqnlty  onght  not  to  aHiat  a  man 
In  recofering  a  mnaltj,  nor  compel  a  dlacorery 
of  a  forfeltain),  I.  apparently  conceded) ;  1684, 
Roaeweiri  Trial.  10  How.  8t.  Tr.  147.  169  (wlt- 
ii«ij«i  are  not  bound  "to  charge  thenwelrea 
whh   any  crima"  or  "anhject  thenuwirei  to 

^^Kl^*D'-  '•*»•  f^"^'  ''■''•>.  »•  1079, 
1099.  IISS  (wltiifciw  i«  not  compellnble  to  make 
Mmwlf  "obnoxiou*  to  lome  penalty"):  1691 
Afrioin  Co,  V.  P«ri»h.  9  Vem.  944  (principle 
comwdedj ;  1700.  Flrebraia'  Caie.  3  galk.  550 
IWll  againit  a  raoKer  for  diacorerr  of  daer- 

filSfL."".'"'.,^  *°  "*•'»»  '■  *o  ">•''•  him 
forMt  hlf  place,"  la  not  compelled). 

~J  ^?«'l'>lf'»  Trial,  $uprn.  In  1679. 

"»  While  thia  waa  paaaing  In  England,  the 


t^  K,2i.  h  ,^u  "i  *"'"*•  f"  •  "^'"7 «» <•""«. 

m.h.^  .i.f    r  ".'  """P"'"-'/  "If-"  rimination 

Eri^JiTi''  """  *•.'.!  ""*  '*  •••  «^«nned 

.Ml     tJI  </•••»•"'■»'•«•   J«  ••  P"*-  'rim. 

.1? '•    .  "•..  arKomanU  of  the  oppdaing  nmn- 

ciUora  In  the  .iibate  employ  UngiSge  if^eS 

condamner  •ol-mdme  par  la  bonche." 
In  the  Continental  canon  law  the  oath  J, 

r/^i.."lr??Mh.'-,iJmi;?  ^i^^::^ 

dl:  itie  juramentum  kmutmodt  a  rti,  ,iul,m. 
tut  al  iMtet  <,iuad  alioi  txamiimitiir,  m/yuram 

piltiE'faT!'""''*  "'^"'y  •>'  •'"  ".'"•»»«•« 

»^.,»  .^'  °.'  inquiry  from  tlie  Governor  of 
Boiton .  (jneat. :  How  farr  a  inagl.trat«  mar 
•««ct.  a  conf«.l.n  tr^  ,  U^fin.mentB  tJ 
accoM  hiniNlf.  of  a  eapitall  crime,  «!elng  AV»<, 

r^it^d*". "!'*•"";  '^'"■-  A  n„J«tr»te 
f-^^K  ""'  'i"  neglecte  diligente  luqni.ion 
Into  the  canie  bronght  IwforeTilm.  If  it  be 
manlfeete  that  a  capiull  crime  is  commilt*.!, 
and  that  common  report,  or  pp)bnbi)itle,  an*. 
pitlon  or  aoma  compUinte  (or  the  like)  be  of 
thia  or  that  peraon,  a  magi«trate  onght  to 
require  and  by  all  dne  means  to  prornre  from 
the  oerMm  (lo  farr  allready  bewraved)  a  naked 
con/eaalon  of  the  fact  ...  ;  for  thongh  nfZ 


i!."*!" -£?^'".;"'^'"\  V*'  V  'hat  wh?cii  miy 
""  '  f,y  tijg  forenamed 


f^}y  contemporary  atraggle,  acrom  the  Chan- 
nel, h  Id  markad  contraat,  with  iu  firtallT 


-.., ..  .»  ■„...,„  vuutnn,  wito  iia  nually  oppc- 
■ita  leanlti;  for  the  Cooncil  of  Lonb  XIV.  then 
■POB  tha  draft  of  tha  gnat  criminal  Urdcni' 
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be  known  to  the  magiatrat  a^ 
roeana,  he  li  bonnd  thna  to  doe;  or'ehe"he"roar 
betray  hia  conntrie  and  people  to  the  heavie  di». 
pleaaore  of  God ' ").  —   » -.^ 

Thia  delirerance  la  corroborated  bv  the  fo|. 

^".^/^^.'^  enactmenta,  which  exhibit  the 
■pint  oi  the  timea: 

mwi'-SlTf.^T^  "°^y  "*  Mhertlee,  Whit- 
mop»i  ad.,  I  45  ("No  Dian  shall  be  fo^  by 
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Moreover,  the  privilege  u  yet,  nntU  well  on  into  the  time  ol  the  English 
Bevolution,  remained  not  much  more  than  a  bare  rule  of  law,  which  the 
judges  would  recogniie  on  demand.  The  spirit  of  it  was  wanting  in  them. 
The  old  habit  of  questioning  and  urging  the  accused  died  hard,  — did  not 
disappear,  indeed,  until  the  1700s  had  begun.'*" 

The  privilege,  too,  creeping  in  thus  by  indirection,  appears  by  no  means  to 
have  been  regarded  as  the  constitutional  landmark  that  our  own  later  legis- 
lation has  made  it  In  all  the  parliamentary  remonstrances  and  petitions 
and  declarations  that  preceded  the  expulsion  of  the  Stuarto,  it  does  not  any- 
where appear."*  Even  by  1689,  when  the  Courts  had  for  a  decade  ceased  to 
question  it,  and  at  the  English  Revolution  the  f  undamenUl  victories  of  the  past 
two  generations'  struggle  were  ratified  by  William  in  the  Bill  of  Righte.>" 
this  doctrine  is  totally  lacking.  Whatever  it  was  worth  to  the  American 
constitution-makers  of  1789,  it  was  not  worth  mentioning  to  the  English 
constitution-menders  of  1689.  It  is  a  little  singular  that  the  later  body,  who 
had  themselves  suffered  nothing  in  this  respect,  and  could  herein  aim  merely 
to  copy  the  lessons  which  their  forefathers  of  a  century  ago  had  handed  down 
as  taught  by  their  own  experience,  should  have  incorporated  a  principle  which 
those  forefathers  themselves,  fresh  from  that  experience,  had  never  thought 
to  register  among  the  fundamenUls  of  just  procedure.'" 

tortnra  to  eonfen  ur  crime  agKinit  hinuelfa 
nor  UT  other  nnlene  It  be  in  loine  capitall  ouw 
when  he  ii  flnt  (nllie  conTicted  br  cleare  and 
■offltient  eridence  to  be  guilty.  After  which, 
if  the  cmone  be  of  that  nature  that  it  is  rery 
apparent  there  be  ot'.ier  oonepiratunrs  or  con- 
federatae  with  him,  then  he  majr  be  tortured, 
Tet  not  with  inch  tortnrea  ai  be  barbarooa  and 
Inhumane ");  f  81  ("No  mageatrate.  juror, 
officer,  or  other  man,  ihaU  be  bound  to  informe 
preaent  or  reveale  any  ptfrata  crim  or  offence, 
wlierein  there  ia  no  perill  or  danger  to  thia 
plantation  or  any  member  thereof,  when  any 
neceiaarie  tye  of  conidence  binda  him  to  lecretie 
gr  liuded  upon  the  word  of  Ood,  unlease  it  be 
b  caae  of  teatimonv  lawfully  required  ") ;  1660, 
Reriied  Laws  and  Liberties,  "Punishment," 
"Jurors"  (reneaU  in  substance  the  foregoing) ; 
"  Innkeepers  (parties  may  be  examined  by  the 
magistrau,  tor  offencea  against  the  liquor  Uw) ; 
1678,  General  Laws  and  Liberties,  same  titles 
(repeaU  in  substance  the  foregoing;  oo  changes 
>  are  made  as  lato  as  168S). 

No  attompt  has  been  made  to  discover  the 
progress  of  the  principle  in  the  other  colonies ; 
but  their  records  would  doubtless  disclose  inter- 
esting material.  It  appear*,  for  example,  that 
the  Bill  of  Rights  in  the  first  Maryland  Consti- 
tntion,  of  1776,  gave  to  the  principle  so  loose  a 
recognition  as  the  following:  Art.  SO:  "No 
man  ought  to  be  compelled  to  give  evidence 
against  liimself  in  a  court  of  common  law  or 
in  any  other  court,  but  in  such  oases  as  have 
been  usually  practised  in  this  State  or  may 
hereafter  be  directed  by  the  LegitUture."  The 
proviso  was  not  omitted  until  the  ConstitntioB 
of  1864. 

te*  The  following  ai«  merely  a  few  examples 


at  random :  16M,  Nayler"*  Trial,  5  How.  St. 
Tr.  801,  806;  1660,  Scroop's  Trial,  ib.  I0S4, 
1039;  Caiew'a  Trial,  ib.  1048,  1064;  1663, 
Twyn's  Trial.  6  id.  513,  MS ;  1679,  Beading's 
Trial,  7  id.  S59,  301;  1693.  Harrison's  'l>ial.  13 
id.  895;  1703,  Swendten's  Trial,  14  id.  559,  580, 
581 ;  1703,  Baynton's  Trial,  ib.  598,  631-635. 
Sir  J.  Stephen  (Hist.  Crim.  Law,  I,  440)  says 
that  the  practice  of  questioning  the  prisoner 
"died  out  soon  after  the  Revolution  of  1688"; 
but  thia  is  perhaps  Biviug  too  earlv  a  ceiwittion. 
Lord  Holt  died  in  1710.  and  "to  the  end  <>{  his 
life  he  persevered  in  what  we  call  '  the  French 
system'  of  interrogating  the  prisoner  during 
his  trial "  (CampbeU's  Lives  of  the  Chief  Jus- 
tices, II,  174). 

So,  too,  in  Choice  Cases  in  Chancery,  1653- 
1673,  containing,  a  short  treatise  on  chancery 
practice,  there  Ts  no  mention  of  ihe  privilege, 
among  the  rules  for  witnesses  or  for  parties' 


u*  Supra,  note  98;  Cobbett'i  Pari.  Hist  II, 
niuiM.  In  1641,  Parliament  itself  was  trying 
Its  band  at  inquisitional  examinations :  ib.  668, 
673. 

>u  1689.  1  W.  ft  M.  9d  sess.  o.  9. 

u*  The  real  explanation  of  the  Colonial  con- 
ventions' insistence  on  it  would  seem  to  be 
found  in  the  agitation  then  going  on  in  France 
against  the  inquisitional  feature  of  the  Ordon- 
nanee  of  1670  (»y>ra,  note  107).  There  appears 
no  allusion,  in  Elliot's  Debates  on  the  Constitu- 
tion, to  the  contemporary  French  movement; 
but  the  delegates  who  had  been  over  there  must 
have  known  of  it.  The  proposals  of  reform 
laid  before  the  French  Constitutional  Assembly 
from  the  Provinces,  in  1789,  show  how  strong 
was  the  popnlat  agitation.    The  Third  Estate 
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owginaii,  and  ^^^^T^L^: :^s7;:^^tz.^;:^i 

Courts,  produce  in  its  ultimate  effect  a  rule  against  a  certain  kind  oTsTi 

reMional,  w  to  be  accounted  for.  For  our  history  of  Wal  ideas  we  do  n^ 
onhnanly  expect  to  go  to  Bentham.  But  he  was  the  firsf to  t^hlt  ihU 
history  and  to  maintain  that  this  common-law  privilege  did  nT  antedate  the 
Restoration;",  and  in  this  instance,  his  explanaUon  of  the  pn^^  o1 
thought  by  which  the  transmutation  took  place  seems  fairly  to  LS  the 
probabilities.  That  explanation  (as  indeed  the  foregoing  det^ls  exS  u's 
in  the  principle  of  the  association  of  ideas,-an  ass^iaUon  which  3^^ 
opeiato  immediately  m  the  reactionary  period  of  the  Restoration  3  the 
Revolution,  when  the  growth  and  ascendancy  of  Whig  principles  involved  all 

n  the Tht'of^r/"  °"  -d;««-i-te  and  radical  conden"arnta3 
m  the  light  of  the  foregoing  detaUs,  the  great  reformer's  words  serve  Ta 
correct  analysis  of  motives  and  a  fitting  summary  to  the  history : 

1887,  Mr.  Jeremy  Benlham,  Rationale  of  Judicial  Evidence  b  IX  nt  IV  «  in  /o 

men-.  oon«»enc«  on  the  subject  of  «ligi„n.  I„  the  coma-on-law  ^'u^rthU  'ZZf 
tie.  could  not  be  committed.  becau«,  (except  in  .  few  extn«.rdinary  ^).  rurtZ 
havmg never  m  the  pr«>tice  of  the-  Court.,  been  ma.Ie  to  take  pla^  SutlSrinter 
ventionof  a  jury.and  the  bulk  of  the  people  being  understood  to  b^  adver«  t^  the^  nu^ 


^  every  dhnrict,  in  their  athten  Mnt  op  to 
P»ni,  hwl  voted  to  Rboli<h  compukory  .worn 
jnterrogMion  of  the  acrined,  uid  the  Clenry 
in  oinety.oae  diatricta  had  done  the  lame.  The 
decree  of  1789  (though  keeping  the  interroga- 
tion) abolwhed  the  uath  de  reritale;  Art  IS- 
"For  thii  interrogatory,  and  for  all  othert,  the 
oath  p  Jl  not  be  required  from  the  accoMd  "; 
and  t..  Inatmctiou  of  1791  added:  "Mere 
good  aenae  anfBces  to  convince  of  the  naeleaa- 
n«»a  and  immorality  of  auch  an  oath  "  (Eamein. 
Hiat.  de  U  proc«.  crim.  405). 

But  the  privileee,  aa  we  underMand  it,  has 
not  yet  been  eatahliahed  in  France.  The  Code 
d  Instruction  Criroinelle  of  1808  retained  the 
interrontory,  without  the  oath,  it  would  aeem 
(1898,  IMIloa,  Lea  Codes  Annot<<«,  Code  d'Instr. 
Cnm.  I  310,  App.  note  SO,  Art.  93,  notes  69-74: 
and  the  quotation  from  Stephen,  petl,  <  SSSI). 
The  new  draft  Code  of  1878-^,  had  thia  article 
covering  the  pieliminary  hearing  only :  Art  85. 
The  committing  magistrate  shaU  establish  the 
identity  of  the  accued,  acquaint  him  with  the 
Cham,  and  receive  his  statements,  after  inform- 
ing him  that  he  is  at  liberty  not  to  answer  the 
questions  that  are  pnt  lo  him."  This  provision 
ha.  since  been  adopted  by  the  law  of  Dec.  8, 


i997,\H.  3  (Dalluz,  ubi  tnpra,  App  to  Llvre  L 
p.  848»):  "Upon  the  preliminary  arraignment 
of  the  accMned,  the  magistrate  is  to  establiah 
his  identity,  to  notify  him  of  the  fscta  charged 
against  him,  and  to  receive  his  statements,  after 
wammg  him  that  he  is  at  liberty  not  to  make 
any.  This  warning  must  be  recorded  in  the 
magistrate's  report.^' 

In  Germany  such  a  provision  for  the  commit- 
tal pracMdmgs  has  apparently  been  introdmed : 
Lowe,  Die  Strafproseasordnnng  fur  das  dentsche 
Reich,  10th  ed.,  {  136.  p.  4S7.  But  both  in 
France  and  Germany  there  would  he  no  doubt 
as  to  drawing  inferences  from  the  accused's 
refusal  to  answer. 

"»  Mr.  Justice  Stephen  had  outlined  the  true 
hiatory  of  the  privilege  in  1857,  in  his  essay 
m  the  Juniiical  Society's  Papers,  I,  456  (The 
Practice  of  Interrogating  I'emons  ai-cnscd  of 
Cnrae),  and  again  in  his  Historv  of  tlie  Crim- 
inal Uw  (188;i).  I,  342;  his  »n"inm«ry  of  the 
history  was  that  the  rule  "arose  from  a  peculiar 
and  accidental  state  of  things  which  has  lone 
since  passed  away,  and  that  uar  modern  Uw  is 
In  fact  derived  from  somewhat  qneationahle 
wnrces,  though  it  may  no  donbt  be  defended  " 
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rations,  the  •ttempt  to  get  the  oAoial  JadgM  to  evry  proMeutiou  of  the  dawription  in 
question  into  effect  presented  itself  M  bopebwa.  In  a  state  of  thing*  like  this,  wliat 
oould  be  more  natural  tlian  that,  by  a  people  iufanU  as  yet  in  reason,  gianU  in  passion, 
every  distinguishable  feature  of  a  system  of  procedure  directed  to  such  ends  should  be 
condemned  in  the  lump,  should  be  involved  in  one  undistinguishing  mass  of  odium  and 
abhorrence ;  more  es{)ecially  any  particular  instrument  or  feature,  from  which  the  system 
was  seen  to  operate  with  a  particular  degree  of  efficiency  towards  such  abominable  endsf 
...  In  those  days,  the  supreme  power  of  the  State  was  de  facto  in  the  hands  of  the  king 
alone ;  .  .  .  being  employed  and  directed  against  property,  liberty,  conscience,  every 
blessing  on  which  human  nature  sets  a  value,  —  every  ehance  of  safety  depended  upon  the 
enfeeblement  of  it ;  every  instrument  on  which  the  strength  of  that  government  in  those 
days  depended,  every  instrument  which  in  happier  times  would  to  the  people  be  a  bond  of 
safety,  was  an  instrument  of  mischief,  an  object  of  terror  and  odium.  ...  No  practice 
oould  come  in  worse  company  than  the  practice  of  putting  adverse  questions  to  a  party, 
to  a  defendant  (and  in  a  criminal,  a  oafrftal  case),  did  in  that  instance." 

§  2251.  PoUoy  of  tli*  PxiTUag*.  Neither  the  history  of  the  privilege,  nor 
its  firm  constitutional  anchorage,  need  deter  us  from  discussing  at  this  day 
its  policy.  As  a  bequest  of  the  1600s,  it  is  but  a  relic  of  controversies  and 
convulsions  which  have  long  ceased.  Its  origin  was  local ;  in  the  other  legal 
systems  of  the  world  it  has  had  no  place.  It  must  therefore  justify  itself 
in  the  juridical  forum  of  nations.  Nor  does  its  constitutional  sanction,  em- 
bodied in  a  clause  of  half  a  dozen  words,  relieve  us  from  the  necessity  of 
considering  its  policy;  for  the  attitude  here  taken  may  lead  either  by  favoring 
implications  to  a  wide  extension  of  its  scope,  or  by  disfavoring  interpretation 
to  its  close  restriction.  A  sound  and  intelligent  opinion  must  be  formed 
upon  the  merits  of  the  policy. 

To  reach  this  opinion,  let  us  listen  first  to  what  has  been  urged  against 
that  policy.  Few  names,  among  juristo,  have  ever  appeared  as  challengers 
on  this  side  of  the  lists,  but  they  are  names  of  extraordinary  panoply  in  the 
law,— those  of  Jeremy  Bentham.  the  philosopher  and  reformer,  and  of 
William  Appleton,  Chief  Justice  of  the  Supreme  Court  of  Maine,  his  disciple.* 
Remembering  that  in  less  than  three  generations  nearly  every  reform  which 
Bentham  advocated  for  the  law  of  evidence  has  come  to  pass,  we  might 
almost  regard  his  condemnation  of  any  rule  as  presumptively  an  index  of  its 
ultimate  downfall  Considering,  too,  that  his  disciple,  as  Chief  Justice,  while 
preaching  against  the  anomalies  of  the  law,  presided  over  its  administration 
for  nearly  twenty  years  upon  the  bench  and  commanded  his  colleagues'  con- 
stent  support  in  the  vindication  of  his  principles,  we  must  concede  to  his 
views  that  value  which  experience  gives  as  test  of  the  validity  of  theory. 
The  argument  against  the  privilege,  as  advanced  by  these  jurists,  is  repre- 
sented in  the  following  passages:' 

1827,  Mr.  Jenrny  BenUiam,  Rationale  of  Judicial  Evidence,  b.  IX,  pt.  IV,  c.  Ill  (Bow- 
ring's  ed.,  vol.  VII,  pp.  462  ff.) :  "  (o)  Pretences  for  exclusion  [of  the  accused's  testimony 

1  A  criticism  of  the  privilege  wiU  also  be  •  Chief  Jostice  Appletoo's  statement  of  the 
found  hi  Mr.  (later  L.  C.  J)  Denman's  com-  ease,  not  differing  grertly  f rom  Bentham »,  is 
ments  in  40  Edinb.  Eev.  190  (1824),  reviewing  found  in  his  treatise  on  Evidence  (iseo),  c  Vll, 
Beotbam's  treatise.  pp.  12»-1S4,  c.  XV,  p.  846. 
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Ota  oompultionl  ...  2     Tkm  «;j  ._    . 

UiD«i  In  th.  word  'h-d':  'U.  .h^«:?r„  "^  TT  »'  ""»  "•«»•  «•  «>"■ 
H«rd  it  U  upon  *  ni«n,  it  murt  b«^„/  ^^  »  man  to  l»  obliged  to  orimin.te  hinaelf. 
not  like.  tZ  h,  riK.u.d  noTruch  1  k"  S.r  ^i,'*"'1.\'t'' '"'?"'"'«  '»-'  hrZi 
Mtural  .noughi  for  what  it  lead,  to  i.  hi.  Wnt'  n^  T^"^  'J)u  "'■»'"•«"«  »>!»«,«,  i, 
h.m  b  tl.at  be  rtould  b«  puuiriied  bul  HW  ^f  P""^*"*^-  Wliat  U  do  len  bard  upon 
general  aboliti™,  of  all  pun'^SSSS,  wUh  ttu  l^Ztf  °^"'"  »»•""«»«>  P^Po^a 
hardabip  there  U  in  a  mai'.  being  punbheAthaL^H*^  '  ""•""  '"'  '*''  ^■''•'•»« 
a.~ie  to  criminate  hin«lf.  .  .  .*C  yet  i.  J^l  thf  "*?  """'r  "  **■•"  '"  ■"'•  '»"»  ^-'niT 
di.Ulled  and  t«bl.reflued  ..n«menLl^V.nytLng'bl^^Vt  an?"?'-*'^ ''"""^^ 
own  mouth  yon  wiU  not  leceive  the  evident  nfh  i  •!  °  '  pwtenoe.  From  hia 
hand,  or  from  the  mouth  of  anoCVout^  °  ;  with  ^?'  '«""*  '"'" '  »""  •"  •>'"  «>"•> 
thU  «,ntimentality,eaolve.  itJw  iito  neXr  mo»        "I  ""^JIP''' =  «»  ">at  at  bottom,  aU 

firmed  and  moat  ^xteusive  pre^lZ:^^''i:rr^Zi:*  ^^^V"'"'^'''''' ~ '^ ''"^ 
convicted:  by  what  aortof  evidenM  wn..M  *''">«''<»•  •  ■  .  'You  are  aure  of  beine 

evidence  of  other  peopYe  without  a^v  of  ™,r  "'"^J***''"-  ^  ^  ""'victed?  By  Z 
your  own  together^  We«7qLZ/Zrt  pit ""'"'.7  °/ ''''''''•  P^P''''^-^ 
matter  of  perplexity  to  him  to  choa  ^oild  .  ot^f^^t   7^^'°"'  """^  "  »°»  »* 

whichever  aide  placed,  be  aufficient  v  .rn  the  Se??^  bI'^'  "•  '  «,'""  "'  <^"'  "^ 
argument,  that  there  i.  a  difference  bei  /!„  th!  !^?i  •  .u  """"""Sf'  '<>'  the  sake  of 
other-for  my  own  part,  I^^^  n^ne  h„t T^k  °  'u*  °'"' """  '"''  *•>«  P**"  *"  ">• 
petent  and  .ufficienuVWold  annoHZr™,  H  /  ?."'  '^  "»"  ''  ^  «umed  aa  a  com- 
I- there  «.ythi„g  he'n,  c^^We  of'tlnf* 'i*'^re'^^^^^^^^^^^  »/  *  ""«  "^aw? 
mi«!hief8of  the  offence  (bTit  what  UmavTwl^hth»f  ^  '"''^'  °'  ''»P"'»ty?  the 
the  rule  of  exclusion  in  queation  wek^to  deh^L?^    •'  '"  '>"<«"'"'-*'«' '»"  »hich 

cedure  the  idea  of ' fairne..,' LLl^nTinlMr^r"'^ T"  ""^  '^'^^ °'  ^'^^  P'- 
fox  i.  to  have  a  fair  chZ^  for  hU  W^-  L  It  ?'  """^  ",  ""^  ^'  •P<'rt.men>  The 
called  .  law,.- W  to  run  aZtSl  kngtj  „f  wt  for'^ir "^  ^  ""^  '"""°«'>  ""»'  '• 
a  chance  for  escape  WhUa  nndlrn,.!!.:.!  i,  '.  ""  "P""®"  P^P***  °f  g">ng  him 
«.  convicting  him  of  wju^ Jn  r^n  ^L't  Tl"' '^ '^°V  !' -"'d  he  ^  •  uffair ' 
acience.  I„  the  sporting  eSd^  tbeL  l!L^  ,  r  1  ^.  "***  """"• '"  »  """t »'  ^o"- 
profeased  end.  AmuaeiL^I',  thTt  1"  d  TLT""^'  '^'.•'^  •"/''"''''  •"•"•^'"='^«  ^^  «>e 
dUpatch.  a  degree  of  diZteh  r^'in.^^  tL  n^."  T'"'^  °^  '^"'"y  "  «*««"«'"  to  it, 
mum,  would  ^atal  K  fin  U.i?3^    J-^*  "'r  '*""'  *'"'  """"•^  •»»«■ 

criminal  have  their  use;  1  u«,"of  a  Sx  btTl  k  ^T*^'*""'  ^'^  "  ^"^  •»«»  • 
tried.  .  .      4    c™/-««L/,-  „  •  T        .  "*  "  to  be  hunted ;  the  use  of  a  criminal  is  to  he 

.offering  Ulf.omflcfuVnr-^'IS.e't  'T- '' r*"  *""  »PP'"*"°°  "^  ^^y^^ 
particulw  effect  mit^^ed     O^'^i  -P""™'  '""""'*■  ""  testimony  i,  given  to  . 

Sting  .quiuon^'^j^on  Zh^e  .::^ri:  iatof  :rr7  ^°"''^^•  ''"*^'  -» »* 
Kci-o^^ri;^^:rwire^;£^^^^^ 

o.  neierence  to  unpopular  itutilutiont     'WhatArar  Tin...  j;j  Fumaara.  .  .  . 

P  »m  18  aeduced.     In  the  apartment  in  which  the  Court  called  the  Court  of 

•  l-or  comment,  oo  the  .'pliS^hip  theorv     »   aS„T  "S???*!"  fi,'^*.'"'!^'  ''•• '"  ^^& 
iRliah  Ihw.  see  an/,.  8  ,£J,"'™»""P ">eoiy     e.  Amghini,  122  C»l  IJl,  54  P»c.  591:  "/he 


,        -  --  ™«.«c«w,  wu  iiio  spun 
"•  J-nj'""  '»".  «ee  ante,  g  1845. 

This  attitude  of  maodUn  nntimeotalitr.  re- 


peatmg  the  misnomer  of  "  torture,"  has  nK 
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..  .^...ifutui,  m  v,»i.  i;ti,  »4  l-ac.  591:  "The 
inqnimtion  of  torture  is  restored,  only  without 
the  rack  and  thumbscrew." 
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8Ur  Chamber  Mt,  Um  roof  had  itm  in  it  for  ofBMiMnti ;  or  tlM  eertain  dMda  to  wbieli 
Jewi  were  parties,  and  by  tbem  called  thetara  or  »ht«f».  n^d  to  ba  kept  there;  or,  pes- 
•ibly,  there  being  no  nataral  ineompatibiUty,  both  these  facta  were  true.    •  Whether  it 
waa  owing  to  the  gilt  atan,  or  to  the  Jew  parohmenta,  the  jodgea  of  thia  Court  oondueted 
themselvea  very  badly;  therefore  jodgaa  ahould  not  alt  in  a  room  that  has  had  atan  in 
the  roof,  or  in  a  room  in  which  Jew  parahmeni*  'lare  been  kept';  had  the  ooneloaion 
been  In  thia  strain,  the  logic  would  not  havj  been  reiy  condnoing,  but  neither  would  the 
miachief  have  been  very  great    '  In  tiie  High  Commission  Court,  the  judges  sat  and  tried 
causes  in  Tirtue  of  a  commission,  and  they  too  condueted  themseWes  rery  badly;  there- 
fore judges  ought  not  to  be  appointed  by  a  commission.'    The  logic,  though  not  less 
rational  than  in  the  preceding  caae,  begins  to  be  rather  mischlerous.  ...  The  Inqni- 
siUon  (meaning  the  true  inquisition,  of  the  Spaniah  aort)  that  uaed  to  work  with  auch 
auccem  in  the  extirpation  or  oonreraion  of  heretica,  waa  a  court  in  which  it  was  the  way 
of  the  judge  to  inquire  into  the  business  that  came  before  him  ;  to  put  questions  to  auch 
persons  as,  in  his  conception,  were  likely  to  be  more  or  less  aoqoainted  with  the  matter; 
and  this,  whether  extraneous  witnesses  or  parties.    'Now  this  it  U  that  was  and  is  a 
most  wicked  and  popish  practice.    Judges  ought  not  to  put  questions;  be  U>e  business 
what  it  may  that  oomea  before  them,  it  ought  to  be  the  care  of  judges  never  ao  much  aa  to 
attempt  to  see  to  the  bottom  of  if    Here,  then,  we  aee  the  true  aource  of  all  the  odium ; 
via.  not  merely  of  that  which  haa  attached  itself  to  this  abominable  court,  but  of  that 
which  attached  itself  to  those  other  abominable  oourU.    It  was  not  by  sitting  in  a  room 
with  KUrs  or  parobments  in  it,  it  was  not  by  acting  nnder  a  commission  too  high  in  itself, 
or  that  lay  on  too  high  a  shelf;  it  was  not  by  either  of  ^ese  causes  that  the  two  English 
courts,  held  in  such  just  abhorrence  by  all  true  Englishmen,  were  rendered  so  bad  as  they 
were,  —  but  by  their  abominable   practice  of  asking  questions,  by  the  abominable 
attempt  to  penetrate  to  the  bottom  of  a  cause.    [Such  are  the  absurd  reasona  upon  which 
it  ia  claimed  that  the  accused  in  a  criminal  cause  ought  to  be  privileged  from  answering 
all  questions  as  to  hb  complicity.]  .  .  .  [(»)  The  witneaa'  privilege].    It  may  happen 
that  the  cause  by  means  of  which  the  deponent  exposes  himself  to  the  mischief  attached 
to  the  self-prejudicing  evidence  is  not  the  cause  in  hand,  but  another  cause,  via.  a  cause 
already  in  pioapeet,  or  a  cauae  liable  to  be  produced  by  the  diacloanre  made  by  the 
evidence.  .  .  .  Prosecuuon  for  robbery :  John  Stiles  examined  in  rotation  to  it,  in  the 
character  of  an  extraneona  witneaa.    A  queation  ia  put,  the  effect  of  which,  were  he  to 
anawer  it,  might  be  to  aubjeot  him  to  conviction  in  reapect  of  another  robbery,  attended 
with  murder,  in  which  be  bore  a  ahare.    On  the  ground  of  public  utility  and  common  aense, 
ia  there  any  reason  why  the  collateral  advantage  thua  proffered  by  fortune  to  justice  ahould 
be  foregone  ?    Kefuaing  to  compaaa  the  execation  of  jnatice  by  thia  menus,  by  what 
fairer  or  bettor  means  can  yon  ever  hope  to  compaaa  it  ?    The  poniahment  he  will  incur, 
if  any,  will  be  a  diatinct  puniahment,  for  a  distinct  oilenee;  an  oifence  which,  at  the 
institution  of  the  suit,  was  perh^w  never  thought  of.    Be  it  ao;  and  ahould  thia  happen, 
where  will  be  the  miachief  ?    Wherein  conaiats  the  grievance  ?    That  a  crime,  which,  but 
for  the  accident,  might  perhaps  have  remained  unpunished,  comes,  by  means  of  this 
accident,  to  be  punished.  ...  But  what  shall  we  say,  if,  by  a  summons  to  appear  aa  a 
witneas  in  a  cauae  (penal  or  non-penal)  between  other  persons,  an  individual  if  purposely 
entrapped ;  and,  being  (in  obedience  to  that  summons)  actnally  in  court,  ia  interrogated 
concerning  a  distinct  offence  supposed  to  have  been  committed  by  himself,  and,  in  conse- 
quence of  his  anawers,  atopped  and  conaigned  to  dursnue.    What?    Why,  that  ao  a  de- 
linquent be  but  brought  into  the  hands  of  justice,  just  as  well  may  it  be  by  thia  means  as 
by  any  other.     Truth  is  not  violated;  fiction  is  not  employed:  no  false  tale  is  told;  no 
falsehood  here  defiles  the  lipa  of  justice.    Nor,  though  possible,  is  the  case  likely  to  be 
frequent.     The  question  must  be  relevant,  pertinent  to  the  cause  actually  in  hand,  or  an 
answer  will  not  be  (for  it  ought  not  to  be)  allowed  to  be  given.  ...  An  effect  (for 
example)  which  certainly  might,  by  design  and  contrivance,  be  brought  into  existence  by 
incidental  self-convicting  evidence,  is  that  of  instituting  a  sort  of  feigned  suit,  penal  or 
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iSTJl  ZuK^      ".T?-  'r  "•"'P'"'  •  P^J*"*  formal  for  bringing  down  TZ 

S  2»r„iii  t  Z  "°*>«»  P'T'"'**-    M.y  not  thUi  bo  don,?    Ye.:  but  not  w  th 

B2.„«irS,^l^  ^  "^Tm^  '»^'"'  '''""°  "  ••  "PPo^  t"  **  employed.  Why? 
STv  h^.  .„U  I  "T«,*».»othing  mor.  than  wh.t  might  b.  done  in  a  direit  ...d  ordinary 

oonridered,  the  practice  in  question  appean  to  atand  clear  of  objection.    In  the  Knit  place 

reckon*!  n  the  nnmber  of  undeairable  result.;  in  the  next  place,  becau...  though  it 
were,  no  ultenor  facility  i.  afforded,  beyond  what  would  exist  without  it" 

In  weighing  the  foregoing  objections,  it  is  indispensable  to  distinguish  be- 
tween  (1)  questioning  an  ordinary  witness,  (2)  questioning  by  preliminary 
inquisition  one  who  is  as  yet  not  charged.  (3)  questioning  an  accused  who 
has  been  duly  placed  on  trial  by  indictment : 

(1)  For  the  ordinary  witness,  Bentham's  argument  seems  to  fail  It  ia 
true,  as  he  pointo  out,  that  the  mere  self-betrayal  by  the  witness  is  of  itself 
no  evil,  and  that  the  instances  of  pretended  suits  to  provide  the  opportunity 
for  such  self-betrayal  wouid  probably  not  be  numerous.  But  there  are  other 
considerations.  The  witness-stand  is  to-day  sufficiently  a  place  of  annoyance 
and  dread.  The  reluctance  to  enter  it  must  not  be  increased.  Every  in- 
fluence which  tends  to  suppress  the  sources  of  truth  must  be  removed.  To 
remove  all  limits  of  inquiry  into  the  secrets  of  the  persons  who  have  no  stake 
in  the  cause  but  can  furnish  help  in  its  investigation,  would  be  to  add  to  the 
motives  which  now  sufficiently  dispose  them  to  evade  their  duty.  Moreover, 
no  serious  loss  to  justice  can  be  incurred  by  recognizing  the  privilege.  If 
the  witness'  testimony  is  indispensable,  and  the  incriminating  fact  is  vital 
to  the  cause,  a  pardon,  executive  or  statutory,  can  for  the  particular  instance 
remove  the  privilege.* 

(2)  For  the  preliminary  inquisition  of  one  not  yet  charged  with  an  offenc^ 
the  claims  of  the  privilege  seem  equally  valid.  This  aspect  of  it  seems  to 
have  been  ignored  by  Bentham.  Yet  it  was  historically  this  situation  which 
gave  rise  to  the  privilege.  The  system  of  "inquisition,"  properly  so  called, 
signifies  an  examination  on  mere  suspicion,  without  prior  presentment,  in- 
dictment, or  other  formal  accusation  {ante,  §  2250) ;  and  the  contest  for  one 
hundred  years  centred  solely  on  the  abuse  of  such  a  system.'  In  the  hands 
of  petty  bureaucrats,  whether  under  James  the  First,  or  under  PhQip  the 
Second,  or  in  the  twentieth  century  under  an  American  republic,  such  a  sys- 


*  PoH,  H  smo,  aasi. 

»  Thii  ia  iUulrated  by  the  trial  of  Lilbaro 
(already  quoted  onto  <  2250),  in  1637,  3  How. 
Bt.  Tr.  1315,  1318;  Lilbnm,  to  those  qnestion- 
ing  him,  replied :  "  I  am  not  willing  to  answer 
yon  to  any  more  of  these  qnestioos,  became  I 
we  yon  go  abont  by  this  examination  to  en- 
voL.in — 71  8095 


snare  me ;  for,  seeine  the  things  for  which  I  am 
imprisoned  cannot  be  proved  against  me,  you 
will  set  other  matter  ont  of  my  examination ; 
and  therefore,  if  you  will  not  ask  me  about  the 
thing  laid  to  my  charge,  I  shall  answer  no 
more." 
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torn  ia  always  certain  to  be  abnied.*  The  whole  principle  of  the  grand  jury 
pnaupposes  a  formal  and  deliberate  aeooution,  baaed  on  probable  oanae, 
before  any  person  is  called  to  answer  for  a  CTim&  No  donbt  a  guilty  person 
may  justly  be  called  upon  at  any  time,  for  guilt  deserves  no  immunity.  But 
it  is  the  innocent  that  need  protection.  Under  any  system  which  permits 
John  Doe  to  be  forced  to  answer  on  the  mere  suspicion  of  an  officer  of  the 
law,  or  on  public  rumor,  or  on  secret  betrayal;  two  abuses  have  always  pre- 
vailed and  inevitably  will  prevail ;  firat,  the  petty  judicial  officer  becomes 
a  local  tyrant  and  misuses  his  discretion  for  political  or  mercenary  or  ma- 
licious ends ;  secondly,  a  blackmail  is  practised  by  those  unscrupulous  mem- 
ben  of  the  community  who  through  threats  of  inspiring  a  prosecution  are 
able  to  prey  upon  the  fean  of  the  weak  or  the  timid.  The  modem  system  of 
formal  indictment  needs  no  defence.  In  this  aspect  the  privilege  against 
self-crimination  is,  in  history  and  in  policy,  its  just  complement,  in  so  far  as 
it  exempts  all  penons  from  being  compelled  to  disclose  their  supposed 
offences  before  formal  process  of  charge  is  had. 

(3)  When  we  come  to  the  case  of  an  aeeiued  duly  charged  by  indictment 
and  now  placed  on  trial,  we  reach  a  somewhat  different  set  of  considerations. 
Here  the  question  is  merely  whether  he  shall  be  required  to  disclose  all  that 
he  knows  of  the  crime  chaiged  against  him.  None  of  the  considerations 
applicable  to  the  for^;oing  situations  have  here  any  bearing.  .  What  is  there 
to  exempt  the  accused  from  simple  and  straightforward  answera  of  denial, 
confession,  or  explanation  ?  There  are,  to  be  sure,  what  the  great  jurist  so 
plainly  and  truly  stigmatized  as  the  "old  woman's  reason"  and  the  "fox- 
hunter's  reason";  and  there  are  also  the  false  shibboleths  of  torture  and  the 
like,  but  these  can  only  succeed  in  affecting  us  through  the  old  rhetorical 
device  of  calling  a  thing  by  epithets  which  do  not  belong  to  it  So  far  as 
Bentham's  argument  goes,  i.e.  for  the  individual  case,  it  is  irrefutable.  As- 
suming this  man  to  be  guilty,  there  is  no  good  reason  to  exempt  him. 

There  is  no  escape  from  this  fundamental  truth,  so  long  as  we  confine  our- 
selves to  the  assumption  on  which  it  rests.  That  assumption  is  that  the 
penon  charged  is  guilty.  Bui  assume  him  innocent,  and  a  different  problem 
is  presented,  —  a  problem  to  which  Bentham's  arguments  did  not  do  justice. 
The  truth  is  that  the  privilege  exists  for  the  sake  of  the  innocent,*  —  or 
at  least  for  reasons  irrespective  of  the  guilt  of  the  accused.  It  is  not  so 
much  that  the  mere  process  of  questioning  and  cross-questioning  the  accused 
is  likely  to  perturb  his  mental  operations,  and  educe  from  him  the  words  and 
conduct  of  a  guilty  man.  Current  experience,  as  shown  by  the  demeanor  of 
defendants  who  voluntarily  take  the  stand  and  are  acquitted,  discredits  this. 

hare  •ttempted  pablidjr  to  defend  this  cowudlf 
hich  made  martyn  of  its  victinie  and 


*  That  theie  abniei  are  the  cieatnre  of  no 
one  conntij  or  time  may  be  Men  from  the 
extent  to  which  the  monu  instinetH  of  rertaiu 
American  oflicers  yum  sapped  by  the  iiiaidiona 
example,  aet  before  them  in  the  Philippine 
Uanoa,  of  the  totalled  "water-cnre"  fur  ex- 
tracting information.  Of  deplorable  degen- 
eracies, the  n-oet  remarkaMe  Instance  is  that 
sons  of  tile  American  Commonwealth  shoold 
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piactice, 
de: 


jenaded  its  practitioners  to  the  bmtal  level  of 
ARs  and  his  cohorts. 

'  1863,  Byles,  J.,  in  Bartlett  v.  I«wis,  IS 
C.  B.  K.  s.  849,  »65:  "The  rule  was  intended 
for  the  protection  of  the  innocent,  and  not  lor 
that  of  the  gaatj." 
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Moreover  the  conduct  of  the  aoouaed,  even  whOe  tinder  the  mentol  strain 
taduced  by  arrest  and  incarceration,  is  not  rejected  as  a  source  of  evidenoe.» 
The  real  objection  is  that  any  tyiUm  of  adminutration.  u>kieh  permit,  the 
proMcutum  to  trust  hahituaUy  to  ernnpuUory  tel/^uclomire  at  a  Kurtt  of  proof 
muri  UKlf  Mfftr  moraUy  thereby.  The  inclination  develops  to  rely  mainly 
upon  such  evidence,  and  to  be  satisfied  with  an  incomplete  investigation  of 
the  other  sources.  The  exercise  of  the  power  to  extract  answers  begets  a 
forgetfnlness  of  the  just  limitations  of  that  power.  The  simple  and  peaceful 
process  of  questioning  breeds  a  readiness  to  resort  to  bullying  and  to  physical 
force  and  torture.  If  there  is  a  right  to  an  answer,  there  soon  seems  to  be 
a  right  to  the  expected  answer,  —  that  is,  to  a  confession  of  guilt  Thus  the 
legitimate  use  grows  into  the  unjust  abuse;  ultimately,  the  innocent  are 
jeopardized  by  the  encroachments  of  a  bad  system.  Such  seems  to  have 
been  the  course  of  experience  in  those  legal  systems  where  the  privilege 
was  not  recognized.  The  argument  is  indeed  empiric ;  and,  being  empiric,  it 
IS  open  the  fallacy  of  mistaking  a  mere  accidental  association  for  a  cause. 
In  the  Continental  procedure,  for  example,  the  judge  exercises  also  in  part 
the  functions  of  our  prosecuting  officer;  and  it  is  probable  that  the  abuses  of 
which  such  a  system  is  capable,  when  the  privilege  is  not  recognized,  would  be 
much  less  under  a  system  like  our  own,  in  which  the  judicial  and  the  prose- 
cuting functions  are  sharply  separated.  Nevertheless,  it  is  difficult  to  know 
how  much  allowance  is  to  be  made  on  this  account;  and  it  is  wiser  to  accept 
the  warnings  of  experience,  even  at  the  risk  of  overstraining  their  import. 
It  may  be  conceded  that  the  Continental  practice  is  efficacious  in  detecting 
guilt"  But  it  must  also  be  conceded  that  it  leads  to  or  is  found  united 
with  a  spirit  of  petty  judicial  license  and  browbeating,  dangerous  to  inno- 
cence,  and  capable  of  great  abuses  in  our  own  community,  if  it  once  obtained  a 
sanction."    For  the  sake,  then,  not  of  the  guilty,  but  of  the  innocent  accused. 


**  Ante,  tia73,B7l. 

**  See  the  remarks  n(  Mr.  J.  DenmHO,  abeadr 
referred  to,  in  40  Kdinb.  Rev.  190;  Mr.  John 
(later  Chief  Jmtire)  Campbell,  daring  hia  lo- 
jonrn  in  France,  formed  aomewhat  ■imuar  opin- 
lonii  about  the  French  practice  (Ufe,  I,  36S). 

**  "Vime  of  these  abases  are  to  lie  seen  in  the 
Freu^-  trials  qnoted  iu  Stephen's  History  of  the 
Criminal  Law,  vol.  Ill,  Appendix;  Feaerbach, 
Narratiree  of  Remarkable  (German)  Criminal 
Trials  (tr.  by  DnffUordun,  1846);  Mejan, 
Caaaes  Cdibres  (180&-18II);  r.,uea9er,  Die  Op- 
fer  mangelhafte  Jnstii  (Jena,  1873);  Fuller, 
Noted  French  Trials  (Bostim,  1882);  Trials  of 
Ttoppman  and  I'rince  Bonaparte,  .t  American 
Law  Review  14  (1870);  another  example  of  a 
French  trial,  treated  from  the  English  point  of 
view,  will  be  found  in  Thackeray's  Paris  Sketch- 
Book,  in  the  chapter  on  "  The  Case  of  Peytel  " ; 
and  from  the  French  point  of  view  the  method 
is  favorably  depicted  in  de  Balzac's  novels  of 
Lnclen  de  Rnbempt^,  cc.  16-33,  and  An  His- 
torical Mystery,  cc.  17,  18,  and  in  Qaborian's 
novel  of  Monsieur  Lecoq,  cc.  16-31. 

Compere  the  diacrimmating  comment!  in  Dr. 


Francis  Lieber*!  Civil  Libertv  and  Self-Oovem- 
ment,  ch.  7,  and  App.  Ill  (The  luqnisitorial 
Trial) ;  Sir  8.  Komilly's  Memoirs,  2d  ed.,  1840, 
I,  31S;  N.  W.  Senior's  Biognpliical  Sketches 
(1861,  pp.  209,  237,  313;  Kssays  on  Lord  Holt, 
on  Feuerba^h,  and  on  Ramcke). 

The  insidious  effects  of  the  practice  in  this 
respect  may  be  seen  in  the  hisioiy  of  the  Holy 
Inquisition.  Althoaf;h  the  rules  of  the  ordinanr 
penal  law  of  the  church,  even  in  ex  officio 
inquisitions,  declared  a  confeMion  iusnfficient 
per  $e  for  condemnation,  and  hedged  it  about 
with  rales  (Esmein,  Hist,  de  la  proc.  crim.,  268 
et  patiim),  yet  as  soon  as  these  rnles  were  re- 
laxed in  the  special  procedure  of  the  Holy 
Inquisition,  the  whole  effort  degenerated  into 
the  procurement  of  a  coufession.  "  A  confexsion 
disiiensed  with  all  other  investigation  and  all 
further  proceedings,  either  by  the  party-accusrr 
(when  the  cause  was  begun  l>y  complaint)  or  by 
the  jud^e  (when  it  was  ex  officio).  One  can 
thus  understand  with  what  zeal  it  was  sought 
for  in  inquisitional  proceedings  "  (Tanon,  Hist 
des  tribmiaux  de  Tiiiquiaition  en  France,  358). 
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and  of  conMiratiTe  and  haalthj  prinoiplea  of  judicial  conduct,  the  priTileg* 
•hould  be  preaerred. 

Of  the  few  attempta  to  analjM  franklj  the  grounda  of  the  privilege,  the 
following  paasages  ate  entitled  to  unuaual  weight,  each  for  ita  own  reasona : 

1848,  Commii$i»iun  on  CrimlmU  La»  bh  Ik*  Channtl  Nantb,  Swond  Report,  8  St.  Tr. 
K  t.  1137, 1300, 1210-1313;  tbtM  CommiMloMrt  wan  tppointod  to  (nquir*  into  tiMitaU 
of  the  criminal  law  in  theCliannel  IiUnda  — OoemMy,  Jerwy,  Aldcroey,  and  Sark— , 
which,  though  long  ago  coming  and«r  Eng liah  domination,  had  rctainad  in  their  law  manj 
inatitutions  eiMntialljr  French;   tb«  CommlMtonert,  reporting  upon  Guernsey,  recom- 
mended the  abolition  of  the  proeeet  of  examining  the  aoeowd,  with  the  following  expla- 
nations :  "  Upon  the  information  obUlnad  from  the  preliminary  examination,  au  *  act* 
d'aeensation  >  is  framed  by  the  Court,  charging  the  accused  with  the  facU  depoeed  (o  by 
the  witnesses.    He  is  then  called  befor*  the  Court.    The  '  acta  d'aeensation '  U  read  to 
him ;  and,  if  he  deniea  the  orime,  ha  is  questioned  by  the  Court  upon  the  evidence  pie- 
riously  obuined.    This  U  called  the  *  interrogatoire.'    It  is  also  taken  at  a  eecret  sitting 
of  the  Court ;  the  prisoner  being  atone,  and  not  allowed  the  assistance  of  a  legal  adTiaer. 
The  present  practice,  liowerer,  require*  that  he  be  told  that  he  cannot  be  compelled  to 
answer  the  questions  of  the  Court,  and  that  what  he  says  will  be  used  against  him 
at  the  trial.    This  is  a  departure  from  the  old  law  in  Terrien  and  the  •  approbation,'  by 
which  the  accused,  in. the  event  of  refusing  to  answer  or  not  answering  pertinently,  wonld 
be  subjected  to  the  torture.  .  .  .  The  preliminary  examinations  '  au  tertt,'  and  the  con- 
sequent •interrogatoire'  of  the  aeensed,  appear  to  us  equally  objeetionabi*.    But  our 
opinion  with  regvd  to  them  is  not  that  of  the  BaiUff  [i.  «.  Chief  Justice]  and  tiie  majority 
of  the  lawyers  of  the  Court.    ThU  pw^  of  the  criminal  process  differs  so  essentially  from 
all  that  we  hare  been  accustomed  to,  a*  Englbh  lawyers,  that  we  were  anxiona  to  have 
the  subject  discussed  before  na,  in  order  to  ascertain  the  opinions  of  the  members  of  tii« 
Court,  and  the  advocates,  on  the  subject.    With  one  exception,  that  of  Mr.  Falla,  a  gen- 
tleman Tery  extensively  engi-ged  in  the  defence  of  criminals,  the  members  of  the  Court, 
including  the  BaiUfT  [i. «.  Chief  Justice]  and  the  Bar,  were,  more  or  leas  strongly,  in  favour 
of  continuing  the  nraetioe.    The  value  of  the  BatliiTs  testimony  in  favonr  of  tlie  system 
is  the  gi«ater  froi..  his  having  been  an  English  Uwyer,  filling  criminal  and  ciril  judicial 
functions  in  England,  and  from  his  avowing  that  his  opinions  had  been  changed  by 
experience.     We  are  bound  also  to  add  that  it  was  an  unanimoos  opinion  that  the  prac- 
tice of  the  Court  had  much  improved  under  his  presidency,  so  that  hie  opinion  in  favonr 
of  retaining  the  ancient  system  could  not  possibly  arise  from  prejudice  or  illiberal  dread 
of  change.    We  feel  diflldent  in  diseenting  from  such  authority ;  but  the  reasona  alleged  in 
aupport  of  the  present  system  have  failed  to  convince  us.  ...  It  is  certainly  not,  at  first 
sight,  contrary  to  justice,  that  a  party  accused  of  crime,  who  has  heard  the  evidence  against 
him  and  has  had  an  opportunity  of  questioning  the  witnesses,  shonid  be  interrogated 
to  elicit  his  explanation  of  the  facts,  before  he  is  committed  for  trial.    If  means  could  be 
devised  to  ensure  its  never  being  abused,  the  'Interrogatoire,'  so  conducted,  would  be  per- 
haps a  proper  mode  of  arriring  at  truth.    But  It  cannot  be  said  to  l)e  necessary  for  that 
purpose.     Its  utility  was  maintained  by  the  Court  and  members  of  the  Bar  chl^Sy  on  the 
ground  that  the  truth  told  by  a  man  in  answer  to  questions  of  the  Court,  without  his 
having  heard  the  evidence  which  suggested  them,  gives  great  weight  to  that  part  of  his 
statement  which  Is  otherwise  Incapi^le  of  proof.    But  this  Is  pieelaely  the  objection  to 
the  '  Interrogatoire '  aa  conducted  by  the  Royal  Court    An  innocent  person,  who  Is  per- 
fectly Intelligent  and  honest,  has  nothing  to  fear  from  any  criminal  prosecution  fairly 
conducted.    But  most  of  the  persons  accused  of  crime  are  111  Informed  ;  and  such  persons 
are  led  Into  contradiction  and  falsehood  by  the  desire  to  evade  circumstance*  which  they 
feel  to  make  against  them.  .  .  .  The  questions  put  are  thoee  which  arise  from  evidence 
which  has  been  so  arranged  (and  quite  properly)  a*  to  give  the  fullest  effect  to  the  prima 
fade  case  of  accusation.    The  answers  given  to  such  questiona  are  given  at  a  great  dls- 
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occur,  Md  w.  T.  quulr^,  to  bS^rtLt!^.!  IT .'""'f  ^'  *^  * '  '*«»«««»  »«>» 
ing.nuity  ii.  the  punuit  oftrutT    .7d  .LiT '' .•""*«*?'"  »'  """^Jng  but  ...  ex.roii*  o( 

i«  foreign  crimio'.r  trib„„.i"  ^c^^:?  ^  ^^^^^^^''"'J!^!'' t*"'^  "'  ^°-'»' 
i»  •llend  to  nttm,  ».,  »T »-  ... T  j  V  '.       *"*  •**"•«>»<»«"  which  thi«  prMtiet 

»ho  .oc'id  s^-^^dSg'jiS  uiii  o;":^?,  t?t'"fK?T  i"  1*""  """'-^ 

deny  the  eflcMv  of  the  m«1-!»  „«!!  .      ^'  "  •"  *'"'"'"  "*•    ^*  *•  impowi ble  to 

«i»e,  buTtn^ejLty.'T'l^r^^^rti::,  ";^^^^^^  occ.uio„.,a.rUo„o1 

with  the  purest  iiteutionT  W.  K!^  d^uht  t^  .^..^'''^u'''*"  *•""  •J"'i«"«t.red 
werep.rficU,rinoerein»uH„!!riJrut   1    "^  ^  member,  of  the  Koy.l  Court 

SiLto-^.^^^ariW-uLd'^?-^^^^^^^^^^^ 

n.tu«,  end  that  the  maxim  ■  »«,o  ,„Hur  prod^  Mip>^"mTJZM^^th.^       ,n^ 
•ad  put  of  the  law  of  ..sture     In  tl.U^  1  \jZw  .  T^     wm  agreeable  to  the  law  of  God, 

P^ur.  „d  iV™^  «»•  of  the  most  characteristic  f«.tum  of  Englieh  crimiuri 
L^.n^i  "  P"**"!"  •  "?*'ked  contrast  to  that  which  i.  common  to.  I  believe  aU 
^rto  th?T  r  ^i  *••  ^  ""°^'  »•*«'"'  •drant.geou.  to  the  guilty  it  S^to. 
g^^to  the  dignity  «,d  apparent  hnm«.ity  of  a  criminal  trial  It  effectuXaroS 
the  appearance  of  harrtme*.  not  to  »y  cruelty,  which  often  shock,  an  EnXh  .L^I^ 

Loai'!«  rj!!^""""  '"'''""''^  that  the  fact  that  the^i.o"efSnJtKl 
tinned  .timulato.  the  «»rch  for  independent  evidence.  Durinrthe  diZ^ronr,?h^ 
took  place  on  the  Indian  Cod.  of  Criminal  Procedure  in  1872."^ome  ol^rTrons  «« 
nude  on  the  «a*,n.  which  oocasionrily  lead  native  police  offlce«  toTplv  t^rtu™  to 
pruoner.  An  experienced  civil  officer  ob«,rv«i,  <  The«  U  a  gwaTdeal  onLnlTn  it 
It  i.  to  plea«.ter  to  sitcomforUbly  in  the  .hade  rubbing  red^pepper  toto a^rd^ri  ^ 
•ye.  than  to  go  about  in  the  .un  hunting  up  evidence.'  Thi.  wa.  anew  W..^»?^  ? 
have  no  doubt  of  it.  truth.  The  evide'noe'in  an  E^gi  JSlLT^  I  Z;.t«l,rmud 
fuller  and  more  wtwfkctory  than  the  evidence  in  .uch  French  triaU  a.  I  haveb^n  able 
to  .tudy.    The  Procureur  de  la  R^publiqu.  and  Juge  d'In.truction,  Zr  Swerll  hoS 


SoSeuvi i^tl^^'^ron" "'•  ""'^^ •"•^"'^  ia  1857, in  hi. 
**  Uiawn  by  Sir  J.  Stephen  himMlC 
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«„»  Md  qMMlo.  Mm  till  II.  to  iW»«.  talo  .  Ma(«..ion  U  ..ot  th.  U»  «frt««  »-«"- 

uVWby  M  H<B..  'Th.  iMcitrM  who  poto  quMtion.  to  th.  ••""•^^T^ 
tzSZuL  from  hi.  h»  th.  right  to  totmogirt.  Urn  (or  th.  purpoM  of  "tr"";  "^ 
3n^«.nl«do«olg.Ut.  H.-«-M.  without  bvj-lngor^«J»«^^ 
th.  mm,  U».  whil.  ..quIHng  .  di«|lo««.  n«o«u«|.  »•'?  «T*«»J' "'iJ'T^Ji 
^uU.  Id  rt«ft.  with  th.  .HMt  MapUt.  i»pwti.lit,.  -^  ""jr  »»  »r»  •»  ZiS^O^ 
Th.  iiiUnootory  mutt  h.  iidth.r  m  wgumwt  nor  .  oombot  i  thot  to  by  no  ■^»« 
tZ     ■^J<*i^  to  to MOMtai.  th. th«ry  of  th. «««^«/iJ»!-,'? SjrtS 

th.  dHiato  oi  th.  to.jrM.d  th.  point.  th.»rin  •h'*  ««,»?»>•  •-•'fi:ij's:^i3 

though  th.  taUnogUory  to  not  Minti.1.  jH  th.  Pr-id.ot  •« J"**"*^  "*!^"^ 
Kbrf6«  or  i!K.'wit.«.««h«ird.th.ton«r  bring  tU«^^ 

Wh.t.r.r  m.y  b.  th.  Uw  on  th.  MbjMt,  th.  bet  wiq«»tlon.bly  to  ^_^^^^^ 
tten  of  A.  i«io..d  by  th.  Pi^ldMt  iTnot  only  th.  flmt.  but  to  ^^  »»- J^^'^'jS 
*,Zpi«l.«.d  imJ.rt«tp«tof  th.whototri.L  -"-T 'A^^  £  ;;:Ki.  b"  M 
triiU.  which  I  hay  •«.n.  .nd  1  h.T.  t**A  very  m«>y,  MggMt  thrt  •^T^*  *~!Lt;,  u 
H<U.  M  to  th.  proper  obj«*  of  th.  intwrogrtory.  wd  th.  V^r*^<^J^rwi 
on.  «.  notrtmrSbV  th.  V«^  majority  of  Fwnch  iWdont.  of  Coun.  ^'^^^^^^ 
^^  to  o«.M«iln«l  with  th.  utmort  iw.rity.  ud  with  <»ntlnnJ  |^»k^  «««^ 
«d  .xhortOlon..  which  no  countd  In  .n  Engltoh  court  wouM  b.  I»^'"^'L*^'i"tK 
"ho  knew  wd  did  hto  duty)  to  mUnm  to  »y  witMi..  Thto  W-«  ^  m»  1^ J^ 
WMkMt  «.d  mort  obj*rtlon.bto  pwt  of  th.  whoto  .y.t.m  of  >^'«»«'\^"''"'^  S^^ 
J^pt  prU  of  th.  l.V«  to  th.  function,  of  th.  J«7).  "  -""ji*  ^ji^S^"^  ^5 
•  pwtv  -  Md  mm^.  to  mor.,  •  pwty  ndrw..  to  th.  priwow ;  wid  it  .pp..™  «•!»•••?«» 

?r^Lto.rph-.  himTi  ^io.  Tj:!i^js^^j^in:i'^:^in^X 
^Sir.s-iu.uonys^trTrtt'rt^^ 

rsijiLitrii^JSyr-u-wou^JSir-K-S^^^ 

lnV3; M  thoy  «>tuidly  .li  W.  CM  think  of  th.  ^nUn,  only  m  It  would  work  If  t«n^ 
pUn^nto  S^I»  m.y  wril  b.  thrt  It  not  only  look.,  but  l^  •'^J^-^*  «^»« 
Vv^T.  .  .Sh.  b«t  waj  of  -.mporing  th.  working  of  th.  two  'r;^-- J  J^^*^ 
plrin.  triato  which  h.T.  takmi  ptoo.  und«  th«n.  For  U.«  purpo..  I  h.w  »»'"  *!«! 
S^of  [hto  work  drtritod  Mconntoof  mtm  cl.bnit«l  triaU,  four  EngliA  .»d  thrM 
F^niwhirliTJng  lllu«nalon.of  th.  r.."lU  of  the  two  .y-«mj.  «  .^«.  to 
m«  il^  •  »mxmrim>a  betw..n  th.m  diow.  th.  .upenonty  of  th.  English  •!»«• »  •«» 
ml«  ^JlrloAWthw  My  g.n.r.1  oU-rrrtion.  which  m.y  b.  mi«i«  on  th.  .object.  In 
ri^  OB^Mb.  BnSlToil  th.  .videnc  to  (nltor,  cl««r,  and  Into  fly  mor.  cogent 
Sm  It  to  In  »y S oTt^nch  cMe^-notwith.Unding  whioh^  far  »«-  t™.  WM 
t upW  bj  th^Engltoh  triato  than  by  the  Fn,uch  oneN and  not  a  won!  w..  .aid  or  a  .top 
takaa  which  any  on.  can  represent  as  cruel  or  undignified. 

»»  Our  neatest  American  eonstmcHre  joriit, 
Bdw*rd  Urinnton,  in  his  Introdoctonr  Report 
to  the  Code  ofCrimlnal  Procedure  (Works,  tA. 


be  mock  the  same  condnsloBs  as  Mr.  J. 
SMohen.  One  of  the  ar((ameDts  most  infloeu- 
tial  with  Mr.  LlTtogstoa  wh  this:  "  An  mire- 


r.:7i:^?:)rwri".s=:.^iT^.jj^^^     •^^I^^Z'^A^::^  ^ 


.xpoBodsd  the'argnmfflite  on  both  sides,  i 
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In  Piwwviag  tb«  rrifiUg*.  howtvvr,  w«  mut  molrt  not  to  gire  it  men 

i    i"I!,rt.l"^"-    ^^'  "•  »"  •*»»«*  *»  "ti^^Jly  'o'  '»•  »«riU.  not 
wonhlp  it  blindly  u  •  btith.    Wa  an  not  menly  to  emph«i»  iu  boninu 

but  .Uo  to  oonoed.  iu  •bottoomingi  and  guard  •giin.t  iU  •buMt.     Indi-* 

»otljr  Md  ulUn»tely  it  work,  for  good. -for  the  good  of  the  innocent 

•oouMd  and  of  the  oommuuity  at  large.    But  directly  and  concretely  it 

worka  for  ill,- for  the  protection  of  the  guilty  and  th    conMquent  durauge. 

ineut  0  civic  order.    The  current  judicial  habit  i.  to  .^noi.  iu  UtUr  anpecT 

and  to  kud  .t  nndiicriminatingly  with  fabe  cant    A  stranger  from  another 

legal  ephere  might  imagine,  in  the  penual  of  our  precedenU,  that  the  guilty 

criminal  was  the  fond  obj«!t  of  the  Court'a  doting  tendemeia.  guiding  I'im  at 

erery  .Up  in  the  path  of  unrectitude.  and  lifting  up  hi.  fMit  lett  he  fall  into 

the  ptu  digged  for  him  by  JuaUce  and  by  hi.  own  offencea.    The  judicial  vno. 

Uce.  now  too  common,  of  treaUng  with  warm  and  foauring  respect  every 

appeal  to  thia  privilege,  and  of  amiably  feigning  each  guilty  invocator  to  be 

an  unauUied  victim  hounded  by  the  perMxsuUon.  of  a  tyrant,  i.  a  mark 

of  tradiUonal  mtimentality.    It  involves  a  confuaion  between  the  abstract 

privilege  — which  is  indeed  a  bulwark  of  juatioe— and  the  individual  en- 

titled  to  It  — who  may  be  a  monster  of  crime.    There  is  no  reason  wh^ 

judges  should  lend  themselves  to  confirming  the  insidious  impression  that 

cnmo  in  iUelf  is  worthy  of  protection.    Tlie  privilege  cannot  be  enforced 

without  protecting  crime ;  but  that  ia  a  necessary  evU  inseparable  from  it 

and  not  a  reason  for  ito  existonoe.    We  ahonld  regret  the  evil,  not  magnify 

It  by  approval    No  honest  and  intelligent  accused  (in  the  language  of  the 

Commisaionera  above  quoted)  has  anything  to  fear  from  a  criminal  proaecu- 

tion  fairly  conducted.    To  every  such  person,  the  appeal  to  the  privilege  ia 

a  repugnant  and  hunuliating  expedient.    The  apirit  of  every  manly  nature, 

unfortunate  enough  to  be  unjustly  accuaed.  must  alway.  be  that  of  the  brave 

and  bluff  Mr.  Oeoige.  who.  when  falsely  chaiged  with  murder,  and  urged  by 

his  friends  to  seek  the  services  of  a  kwyer,  stounchly  refused : " 

*'  ^y  I »"»  Jnwwnt  and  I  g«t  a  Uwy.r ;  what  would  be  do,  whether  or  not  t  Aet  as 
B  I  WM  guilty,  —shut  mj  mouth  up,  tall  me  not  to  commit  myself,  keep  ciKurosUnoM 
back,  ehop  tba  evidanea  small,  quibble ;  and  get  m«  off  perhaps.  But,  Mix*  SutumenoD. 
do  I  care  for  g^ng  off  in  that  way  t ...  I  don't  intend  to  say,"  looking  round  upon  us. 
with  bis  powerful  arms  akimbo  and  Us  dwk  eyebrows  rmised,  "  that  I  am  mora  pa!rUaI  kt 
being  hanged  than  another  man.  What  I  s»y  is,  I  must  come  off  clear  and  full,  -  or  not 
at  all.  Therefore,  when  I  hear  stated  against  me  what  is  true,  I  «ay  it's  true;  and  when 
tbey  tell  me,  <  Whatever  you  say  will  be  used,'  I  tell  them  I  don't  mind  that,  —  I  mean  it 
to  be  used.  If  they  can't  make  me  innocent  out  of  the  whole  truth,  they  an  not  likely 
to  do  it  out  of  anything  leas  or  anything  else." 

There  ought  to  be  an  end  of  judicial  cant  towards  crime.  We  have  already 
too  much  of  what  a  wit  has  called  "justice  tampered  with  mercy."    A  due 

stead  of  a  cool  and  inpnrtial  attempt  to  extract 
the  troth,  the  examioatioa  becomes  a  conteet, 
in  which  the  prUe  aaii  htgenait.T  of  the  nagls- 
t  thecaation  orerasions 


o(  the  acensed,  and  CTciy  eoBstmetioD  will  be 
iriveB  to  his  aoswen  that  may  fix  npon  Urn 


trate  are  araqrad  against  I 
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;harles  Uickeoa,  Bleak  House,  c  SI. 
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.  iwpMt  for  Um  privikft  i»  jwrlvcUjr  eoiuiatrat  with  a  ttriot  ooatotnpt  for  Um 
guUtj  oAindMr,  mmI  doM  not  rw)uin  or  coadoo*  hk  protootioa  m  «n  tnd 
gpod  in  itMlf  or  good  nndn  my  drouinaUDou.  U  it  tuongh  for  jiuUoe  and 
for  th«  commooweiUth  that  Um  privikgt  axiaU.  immovaUj  fliad  in  tba  Con- 
aUtuUoo.  The  good  which  it  aima  at,  couiaU  in  that  ganaral  fact  and  ayi. 
torn,  and  not  in  the  individual  application  (rf  it  to  a  givtn  olMmant.  That 
athcU  moatljr  harm,— a  particular  harm  which  wa  anlbr  for  tha  laigvr 
good. 

The  priTilega  tharafora  nhould  ba  kapt  within  limiU  tha  atrictaat  poaaibla. 

So  much  of  it  lias  in  tha  intarpnUtion  that  iu  tcopa  will  ba  graatlj  alfacted 

hj  the  ipirit  in  which  that  iutarpreUtioii  ia  apiwoached.    Much  can  ba  aettled 

by  a  consideration  of  iU  hiatorio  loope,  before  tha  oonititutions  ware  made. 

But.  after  all  thia,  the  decision  will  constantly  depend  upon  whether  the 

privilege  is  appmaohed  with  favor  or  with  disfavor,  with  iatnoua  adulatimi 

or  with  judicious  appreciation.    In  the  past  twenty  years,  and  especially  in 

a  few  American  CourU,  this  practical  difference  uf  eCTeot  ia  plainly  apparent  ,■* 

for,  under  tha  guiae  of  reaaoning  and  interpreUtion,  the  privilege  haa  by 

them,  in  a  apirit  of  implicit  favor,  been  ao  extended  in  application  beyond 

iu  previoua  limiU  aa  almost  to  be  incredible,  cenainly  to  defy  common 

sense.    Evea  Lord  Hardwioke,  who  a  century  and  a  half  ago  called  it  "a 

rule  of  great  justice  and  taodemess,""  could  he  now  revisit  the  glimpses  of 

the  moon  and  observe  the  rule  in  thoee  courts,  would  marvel  what  manner 

erf  justice  we  had  contrived.    But  a  reaction  muat  come.   A  true  oonaerra- 

tinm  must  recommence  to  operate.    More  than  one  great  modem  judge  ia 

found  to  pronounoe  against  the  favor  that  haa  in  the  past  been  granted  to 

it»   A  multiplicity  of  sUtutes  »  have  shown  how  seriously  it  ia  felt  to  block 

tha  investigation  and  punishment  of  crime.    Courta  ahould  unite  to  keep  the 

privUege  strictly  within  the  limiU  dictated  by  hiatorio  fact,  oool  reaaoning. 

and  aound  policy. 

S  2252.  OooatltBlloaal  and  •tatutofr  Vkraata^;  Xlada  of  Piooea41ag 
afcoted  by  tke  Ooaatitatloiial  Sanotiea  (Oraad  *wy.  LedelattTe  laqotrj, 
ate).  The  Federal  Constitution  and  the  Constitutions  of  the  various  States 
(with  two  exceptions  >X  have  at  one  time  or  another  come  to  add  their  sanc- 
tions to  the  principle  of  the  privilege,  and  have  thus  established  it  solidly 
beyond  the  reach  of  ordinary  legislaUve  alteration.*  But  this  constitutional 
aanction,  being  merely  a  recognition  and  not  a  new  creation,  haa  not  altered 
the  tenor  and  scope  of  the  privilege ;  it  haa  merely  given  greater  perma- 


*■''  HmrriMD  v.  Soothcotc,  S  Vm.  8r.  S8S,  SM. 

U  1881.  Jeual,  H.  K.,  in  £x  part*  Reynold*, 
IS  Cox  Cr.  108.  116  ("Perbspi  cor  Uw  bu 
cone  erea  too  ftr  in  tint  diraction  ") ;  1875, 
Appleton,  C.  J.,  iu  State  v.  WentwoRh,  65  Me. 
»4,  Ml  ("  It  ii  the  privilem  of  crime ;  tlie  in- 
teraiti  of  jnitice  womd  be  Uttle  promoted  by  iti 
enlarcement "). 

**  To.J,  {  SS81. 

*  Iowa  and  New  Jenej. 

■  Tba  doctrine  of  State  t.  Height,  117  la.  650, 
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»i  N.  W.  MS  (IMS),  that  eren  when  no  each 
conMitutional  claun  exiiu,  the  pririlega  i>  be- 
yond the  oontr>l  of  the  I^^^alatnn,  mnM  lie 
legarded  at  anomalou  and  nntound ;  and  tbe 
attempt,  in  the  tame  opiiiion,  to  read  tbe  privi- 
lege by  implication  Into  the  clauae  of  "  due  pro- 
CMi  of  law "  ia  futile  and  nnbietotieal ;  that 
daoae  ii  alreadr  •  catch-aU,  orerflowing  with 
mieplaced  prineiplea,  and  no  »x  pal»  fado  inters 
ptaution  can  malM  room  io  it  for  the  preeeut 
priTilege. 


11  fSSO-MM]  COKSTlTUnoNa  AND  miUTBL  |  mm 


HW  to  (In  trfctMN  aoiaN  kimMlf ") ;  /AW. 

•tart)!/!..,  IVrl  jrf  H..I  ifcuTpMS 
MMI  M  .  .  .  cuHipdM  ill  mj  rriMinal  r*M  to 

IjiwNi   •!»  la   aa;  crimiMi   MucMdhw  b     ZfTT^^""^  •"'T'.'.T  ' '  ''"     Art  I.  §  i, 
cbMgwl  wUh  lb.  euSwIiriurol  kBCMlXbto     KliiJ?Jl  '?i""',  '*^'  **  «»»l»l  W  U.  ^ri 

•TidMM  for  or^oUM  blaMlf  oTknlir!!     '^J?!'!!"     •^•'"f  «»  <-ri»ilii«».  himtU  or  to 
.u-n  _-.-.        ■^■«  "'■■rtl  or  kmolf  or     mdom  Mm  to  •  f,u^f  „  for»rii«r.T  |  MS? 

(•imiiw   for  aMWMn  that  "uml  to  rrimiiuM 

•tolrin  I  Hum.  I  Civil  Uwa  litT,  I  I4I<  luaoili 
rtiB^l  h»  . . .  coBMlM  In  an;  criminal  c^aJlo  l« 

I  73MI !  Nikw  B*    laav   amami  <iii...r^_*    »  ^T  .  • 


•ay  ptocwdiag  iMhaM  I.   m^a^Llc.  of 


C*»*»* :  fl.  C  Iter.  St.  IM7,  e.  M.  I  r 
pUwily  •xamiawl  or  eroarMuuninwI.''  la  not 

Met  bin  to  crimiaa]  prwaadlaci  or  to  nliiaet 

N.  IW»,  e.  t,  I  •  (riiad  aiilt,  I  4Mi.    Bat  In 
Oatvto  «,a  Maoltiha  Ibalprtrii,; r;hoMSLi 

aaf.  I  4M) ;  eofn|i«r*  alto  th«  italBtorr  n- 

oSij  Stir'^'^"  "^  "*■« "-  "^'^i-s; 

UaiTBD  Statm  I  ilii. ,  An  I,  I  7  ("  In  all 
crimiiiiU  |j«««.t|«M  th.  *eci»od  U  a  riKht 
•  ■  .  tl>at  ha  iball  not  b*  eompaUac:  to  civo  nU 

i  679  (Ilk*  Or  Aaaot.  C.  I»M.  |  847,  nilMtitot. 
t|g"crlmii»l  pro^catlon"  for  -  i;«dl.hm.Bt 
for  a  felony,  and  omitting  "  and  th«  objection," 
•te.) ;  Ark. :  Art.  II.  |  8  ?•  No  perMo  .haU  . . . 
Da  compelled  in  any  criminal  caaa  to  l>a  a  wit- 
»~«  agaiuM  himself");  Co/.,  Art  I.  |  3 
("No  person  .hall  .  ba  oompelM,  In  any 
"is  "^«'»~'  to  be  a  witaeM^nluit  bii^ 

priTilege  mit  to  give  "an  aaawer  which  wlS 
hare  «  ««ndeucy  to  iobject  him  to  paniibment 
for  a  felony -0  J  p.  C.  ||688,  IS8S  (privil,„ 
wco«„«Hl)i  Cj^.,  Art.  U  I  18  {'•£  panS 
ahaU  !«  compelM  to  testify  againat  himielf  in 
acriminal  ca.."),  C«ia.,-  Art!  I,  §  »  ("In  al" 
cnmiMl  proaacBtioBa,  tba  accnaad  .  .  .  (hall 


not 


K<m.t  BUI  of  R,  I  7  CMo  parMW  ahall  he  a 
•^tn-aagalnt  him'-lf"),  irTTu TlaaU 
CTimlaal  pruaecation.  the  >ccW.  .  cannot 
be  romp^tad  to  (It.  ..Menca   r^nrt  bl.^ 

•hjjU  la  er-mp^W  to  give  evld.n«V'  •«  hi^ 
Mil  lu  a  criminal  caic  i>r  in  any  prore'  la  tlial 
way  i«bi«t  bla  to  criminal  praMoiii  .,  c,cu 
»h*r* utberwica jiror»led  iu th"  1  lUMthBtion ")j 
imj*?'  1..''  '"*•  "*  format  An.  (Ii 
W.  IM«.  No.  M.  1 1  ((,noted  oex,  |  4118) ;  if: : 

-llLis  *  •  '"  !"..•"  "f™!"*'  P'  **cMtlona,  tba 
'"*■••''  •  •  •  •»•  "««  he  compelled  to  fnmieb 
« (iva  aridenc. aniual  blmeelT) ;  m> al«>  I'nb 
St.  IIM.  c.  St.  §  l4,  c  134, 1  19 ;  Ud. ,  IXxl 

2  ih.  "•.j"  *"  ""  ".•"  ""f"  »»  •*  comp.Ila.1 
***?  •J"*""*  ■«»ii»t  hiiBielf  ill  a  irimi  al 

w??hiii'''""iP~'- "',!'.;  *'•• '»  <"N»  "b- 

JJPt  ihaU  .  .  .  he  comptUed  to  accaae,  or  fur- 
v,.'!^^  "f"*"**  himMlf")j  Uiek.:  Art. 
VI.  I  3»  ( '  No  perMW  ihaU  ba  compelled  in  any 
criminal  ca«  to  ba  a  witnaia  againet  himnU  ") ; 

dvil  privilege  abeU  nut  be  token  to  cumpol  "  aS 
I?"".'.  *]'"''  *'"  bave  a  tendency  to  mcmb 
UniMlf  .of  any  crime  or  miadcmeanor  or  to  ex- 
poee  biro  to  any  penalty  or  furfeitnre  ") ;  |  4(12 
(priyllega  not  to  criminate  onc'ii  nelf.  preaerved 
•"'  "  iffrvitot't  examination  of  coD<'ealnient 
A-  ?  .  ,  ,  f^**'^*  *"  ""b  "'  •'"'b) :  Hinm.  ': 
,  ^  L  •.  *•»  P*"""  •  •  •  »h«ll  be  compelled 
l^ifS?  "J""**  caae  to  be  wiin«H  again.t  him- 

prnaeoBdona  the  accnied  .  .  .  .baU  not  be  com- 

f-^  ^''7!.  ••J***"'*  ■«»'"*  bimeelf); 
Annot.  Code  I88S.  {  1746  (privilege  apnliee  toi 
matter,  which  will  "expoM  him  to  a  criminal 
PWieeatioB  or  pcBalty  '■) ;  Ma. .-  Ait.  U,  i  » 
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alter  in  any  respect  its  known  bearings,  but  merely  to  describe  it  sufficiently 
for  ideuUficatioij  as  a  principle.  The  extreme  brevity  of  the  clauses  naming 
the  privilege  is  plain  proof  of  this  intention  j  and  the  great  variety  of  phras- 
ing, together  with  the  undoubted  uniformity  of  purpose  running  through  all 

i^K,  .-.:."'""  u^  ''""^  }*'"•  ^  "»»•  *"«•'  *"l  •»»•  •  direct  tendency  to  •abject 
I  465J  (atatniM  making  inteteMed  penoni  com-  him  to  poBithmeot  (or  felony,  or  to  demde 
petent  are  not  ^to  compel  uy  per»a  to  rab-     hi*  chanHtn,  nnleM  in  the  ktter  caM  itlw  u 

iwue  or  to  a  fact  from  which 
would  be  preanmed.  This 
prJTilam  ii  the  privilege  of  the  witncn,  and 
the  ob^ction  cauuot  be  made  by  a  party  or  liii 
attorney ;  but  a  witneae  mnat  anawer  as  tu  the 
fact  of  hi*  previoo*  conviction  for  felony ") ; 
Pa.:  Art.  I,  {  9  ("  In  all  criminal  proaacutioni, 
the  accDied  .  .  .  cannot  be  compellad  to  irive 
evidence  againit  hinwelf");  Pub.  L.  1887, 
piss,  I  10  ("  Except  defendant*  acinally  upon 


iect  hiiiiHclf  by  hi*  teatiuiony  to  any  proaecntion     tu  the  very  tkist  in 
f..r  a  criminal  offence  ")  j  *«rt..-  Art.  Ill,  I  Ig     the  fact  In  iiaue 

(' No  peraon  shall  be  compelled  to  testify  againat         

himself  in  a  criminal  proceedinir  ") :  C.  C.  P 
1895,  S  .1401  (like  JaL  C.  C.  P.  J  S065) ;  R  C. 
I  1357  (no  one  is  compellable  "  in  a  criminal 
action  to  lie  a  witnees  against  himself  ";  so  also 
I  2441,  "ill  a  criminal  action  or  proceeding")  j 
Ifebr.:  Art.  I,  |  12  ("  No  pcraon  ahall  be  com- 
pelled, in  any  criminal  cnae,  to  give  evidrnca 


• .     ...        *,.,,.       « —        .7'  V   o     *   w..«.nvB       p    ■•'(',  a  iw  1     riAcou*  ueienuuuw  aciaaHr  upon 

agunst  himself  ) ;  Comp  St.  f  5911  (privilege  trial  in  a  criminal  cinrt.  any  competent  wltilM 
declared  for  mattera  which  "  tend  to  render  hiin  may  be  compelled  to  testify  in  any  proceeding 
criminally   lutble  "U  A^"-  ••  Ait.  I,  |  8  ("  No     cirli  or  crimiW;  but  he  miy  not  he  coropellea 

person  shall  .  .  .  be  compelled,  in  any  criminal     ..<  .     .        .  / 

case,  to  be  a  witness  against  himael'f"):  Gen. 
8t  1885,  §  3912  (like  Const  Art.  I,  J  9)  ;  (3416 
(like  Cal.  C.  C.  P.  {  2065) ;  ,V.  U. :  krt  f,  Art. 
15  ("  No  subject  shall ...  be  compelled  to  accuae 


ompelled 
or  fnrnwh  evidence  against  hinuelf  ") ;  N.  J  . 
Gen.  St.  1896,  Evidence,  1 10  ("a  witness  shall 
not  be  excnaed  from  anawering  any  qneationa 
relevant  and  material  to  the  iaane,  provided  the 
anawers  will  not  expose  him  to  a  criminal  prose- 
cution or  penalty  or  to  a  forfeiture  of  hi*  es- 
tate ") ;  I90S,  State  v.  Zdanowica,  —  N.  J.  L. 
—  ,  85   Atl.  743   ("  Although    we    have   not 
deemed  it  neceasarv  to  insert  in  oar  Consti- 
tution this  prohibitive  provision,  the  common, 
law  doctrine,  unaltered  by  legialation  or  by  hut 
practice,  ia  by  us  deemed  to  liave  ita  full  force  ") ; 
M.  Mer.:  Comp.  L.  1897,  {3018  (no  peraon  i* 
compellable  "  to  anawer  any  question  to  crimi- 
nats  himxelf  or  to  anhject  him  to  proeecutiou 
for  any  penalty  or  crime  ") ;   {  3765  ("  In  all 
criminal  prueecutiona,  the  accused  .  .  .  shall  not 
be  compelled  to  give  evidence  againat  himself  ") ; 
N.  Y. :  Art.  I. «  6  ("  No  person  ahall  ...  be 
compelled  in  anv  criminal  caae  to  be  a  witness 
againat  himself'';  ao  also  C.  Cr.  P.  ISdl   f  10 
and  Rev.  St.,  1, 94.  %  13) :  C.  C.  P  1877, 1 837  (the 
clause  neKativing  a  privilege  against  answers 
involving  civil   liability  "doe*  not   require  a 
witness  to  give  an  answer  which  will  tend  to 
accuse  himself  of  a  crime  or  misdemeanor  or 
to  expose  him  to  a  penalty  or  forfeiture"); 
N.  C:  Art.  I,  {  II  ("  In  all  criminid  prosecu- 
tions, every  man  has  the  Tight  .  .  .  not  to  be 
compelled  to  give  evidence  against  himself"; 
BO  also  Code  188?,  |  1354) ;  N.  Dak.:  Art.  I, 
I  13  ("No  person  shall  ...  be  compelled  in 
any  criminal  case  to  be  a  witness  airainst  him- 
self");  Oh.:  Art.  I,  }  10  ("Nor  shall  any  per- 
son be  compiled,  in  any  criminal  case,  to  lie  a 
witness  against  himself  ") ;  Okl. :   StaU.  1893, 
I  4876   ("  No  pers(m  can  he  compelled  in  a 
criminal  action  to  be  a  witness  againat  him- 
self"); Or.:  Art.  I,  5  12  ("No  peraon  shaU 
...  be  compelled  in  any  criminal  proeecutiou 
to  testify  against  UmieU");  Annot.  C.  1892, 
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to  anawer  any  queation  whicn  in  the  opinion  of 
the  trial  judge  would  tend  to  criminate  him  ") ; 
H.  I. :  Art.  1.  {  13  ("  No  man  in  a  conrt  of  com- 
mon law  shall  he  compelled  to  give  eviileiice 
criiuinating  himself");    S.  C:    Const.   1882, 
Art.  I,  {  13  ("  No  person  ahall  ...  he  com- 
pelled to  accoae  or  furnish  evidence  against 
himself");   Consu    1895,   Art.  I,  >  17   ("Nor 
shall  any  person  .  .  .  becompelled  in  anv  crim- 
inal caae  to  he  a  witness  againat  '  i...!...  "' : 
S.  Dak  :  Art  VI,  {  92  ("  No  perron  shall  be 
compelled  in  any  criminal  case  to  give  evidence 
against  himaelf '*);  Stata  '899, 1  f>!  87  (not  com- 
pelUble  in  a  "  criminal  action  "  to  "  be  a  wit- 
ness  against  himself  ") ;  Ttnn. :  Art.  1, 1 9  ("  In 
all  criminal  proaecutions,  the  accused  .  .  .  ahall 
not  be  compelled  to  give  evidence  against  him- 
aelf");    Tex.:  Art.  I,  |  10  ("In  Si  criminal 
proaecntions,  the  accused  .  .  .  shall  not  be  com- 
pelled to  give  evidence  against  bimseir") ;  U.  S. : 
Amenilment  V  ("  No  person  .  .  .  shall  be  com- 
pelled in  any  criminal  caae  to  be  a  witness 
against  himself");  UlaK:  Art.  I,  |  18  ("The 
accused  shall  not  be  compelled  to  give  evidence 
againat  himaelf";  ao  alao  C.  Cr.  P.  |  4515); 
Rev.  St.  1898,  {  3431  (no  anawer  ia  compellable 
which  would  tend  to  "subject  him  to  pniiish- 
ment  for  felony  ") ;   Vt. :  Ch.  I,  Art  3  ("  In  aU 
proaecutions  for  criminal  offences.  .  .  .  nor  can 
ha  be  compelled  to  give  evidence  against  him- 
self")  ;  Va.:  Conat  1869,  Art.  I,  |  10  ("  In  all 
capital  or  criminal  prosecutions,  .  .  .  nor  can 
he  be  compelled  to  give  evidence  against  him- 
aelf") ;  Const  1902,  Art.  I,  |  8  ("  nor  ahall  any 
man  he  compelled  in  any  criminni  proceeding 
to  give  evidence  againat  himself");    H^atk.: 
Art.  I.  f  9  ("  No  person  shall  be  compelleil  in 
any  criminal  caae  to  give  evidence  against  him- 
self") ;    W.  Va.:  Art.  III.  {  5  ("Nor  ahall  any 
penon.  In  any  criminal  caae,  be  compelled  to  be 
a  witness  againat  himself") ;   Wit. :  Art.  I,  {  8 
("No  peraon  .  .  .  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself  ") ; 
Wi/o. :  Art.  1, 1 1 1  ("  No  person  shall  be  com- 
pelled to  testify  against  himself  in  any  crimiual 
"). 
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these  legislative  efforts,  is  a  oorroboration.    In  most  jurisdictions  a  sUtnte 
ika^o  ^^  «»'»finn«d  the  common-law  privUege,  expressly  or  by  im- 

This  variety  of  phrasing,  then,  neithw  enlarges  nor  narrows  the  scope  of 
the  pnvUege  as  already  accepted,  understood,  and  judicially  developed  in  the 
common  law.«    The  detailed  r-  les  are  to  be  determined  by  the  logical  re- 
quirements of  the  principle,  rL^ardless  of  the  particular  words  of  a  particular 
consutution.    This  doctrine,  which  has  universal  judicial  acceptance.*  leads 
to  several  important  consequences.    (1)  A  clause  exempting  a  person  from 
being    a  witness  against  himself"  protects  as  well  a  mtness  as  a  partu  ac 
eused  in  the  cause;  that  is,  it  is  immaterial  whether  the  prosecution  is  then 
and  there  "against  himself"  or  not."    So  also  a  clause  exempting  "the 
accused     protects  equally  a  mere  witness.'    (2)  A  ckuse  exempting  from 
self-cnminatmg  testimony  "  in  criminal  cases"  protects  equally  in  civil  cases. 
when  the  fact  asked  for  is  a  criminal  one.»    (3)  The  protection,  under  aU 
clauses,  extends  to  all  manner  0/ proceedings  in  which  testimony  is  to  be 
taken,  whether  litigious  or  not.  and  whether  exparU  or  otherwise ;  it  there- 
fore  applies  in  all  kinds  of  courts."  in  all  methods  of  interrogation  before  a 
court."  m  investigations  by  a  grand  jury."  and  in  investigations  by  a  legis- 
lature or  a  body  having  legislative  functions." 


2.   Xinda  <a  Facta  protaotad  from  Dlaoloanra. 

§  2264.  Civil  LUbluty.  The  facts  protected  from  disclosure  are  distinctly 
facts  involving  a  criminal  liability  or  its  equivalent  Hence,  facts  involving 
a  civil  liability  are  entirely  without  the  scope  of  the  privilege.  No  question 
would  probably  ever  have  arisen  in'  this  respect,  but  for  a  ruling  (possibly 
misreported)  of  Lord  Kenyon  in  1795.»  whence  proceeded  a  ripple,  and  then  a 
wave,  of  doubt  This  doubt  was.  however,  shortly  put  at  rest  in  England  by 
a  legislative  declaration,  based  on  the  answers  of  the  judges  interrogated  for 


•  1853,  Scoti,  J.,  instate  «.  Qaarlm,  13  Ark. 
S07,  31 1  ("  No  uue,  be  he  witneie  or  accosed,  can 
pretend  to  claim  it  Iwyuud  iti  ecope  at  tlie  com- 
mon law  ") :  1892,  Connselman  v.  Hitchcocli,  143 
U.  8. 547, 584, 586, 12  Snp.  195  ("  There  ia  reaUy, 
la  spirit  and  in  principle,  no  distinction  arising 
ont  of  inch  difference  of  langnaee  "). 

•  For  a  sliglit  qoaliflcation  of  thii  itatoment, 
see  nosf.  S  3281. 

•  1871,  Com.  V.  Emery,  107  Mas*.  171,  181  ; 
1861,  People  ».  Kelly,  34  N.  T.  74,  81  (a  con- 
sdtntion  prohibiting  compulsion  "  in  anrcriminal 
case  to  be  a  witnesa  against  himself ''prohibiU 
also  lelf-crimioatiou  when  called  as  a  witness 
against  another  person) :  1893.  Connselman  v. 
Hitchcock.  143  U.  S.  547, 562, 13  Snp.  195 ;  1873, 
Cnllen  r.  Com.,  34  Oiatt.  634, 638. 

'  1853,  State  v.  Qnarlea,  13  Ark.  307,  310. 

•  1896,  Ex  parts  Senior,  37  Fla.  1,  19  So. 
652;  1860,  Wilkinj  v.  Malone,  14  Ind.  153. 

•  1833.  Swift  V.  Swift,  4  Hagg.  Eccl.  139. 
154  (•cclasiwttical  couti). 


8106 


The  qneation  whether  a  wtarn,  aothorixed  to 
take  depositions,  has  the  power  at  all  to  enforce 
answen  by  process  of  contempt,  is  a  diffeient 
one,  and  involves  the  eonatitntional  distrihntion 
of  judicial  functions;  some  autboritiei  have  been 
elsewhere  cited  {ante,  §  3195). 

»  1864,  Pye  ».  Bnttorfleld,  5  B.  *  8.  839,  837 
(statutonr  interrogatories  to  a  party). 

"  1871,  State  p.  Froiseth,  16  Minn.  296 :  1861 
People  r.  KeUy,  34  N.  Y.  74,  78;  1899,  Wilson 
».  State,  41  Tex.  Cr.  115,51  8.  W.  916;  1892, 
Coanaelman  v.  Hitchcock,  143  IT.  8.  547,  563,  12 
Sap.  195. 

Whether  an  indunmenl  shonld  be  qmtlml  for 
violating  the  rule  before  the  grand  jury,  is  a 
different  question,  on  which  opinions  have 
varied:  1894,  Boone  v.  People,  148  111.  440,  .16 
N.  E.  y9i  1890,  People  v.  Lander,  83  Mich.  109, 
46  N.  W.  956. 

"  1871,  Com.  V.  Emerv^  107  Mass.  171,  188. 

»  Bain  c.  Hargrave.  Peak*,  Evidence,  184, 
note  (quoted  and.  f  3233). 
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the  purpose.*  In  the  United  State,  the  doubt  wu  before  long  considered 
and  duly  repudiated  m  aU  the  earlier  courts;  but  an  echo  of  it  lingered  for  a 
pneration  or  more,  and  so  a  similar  legislative  enactment  has  been  repeated 
in  many  jurudictions.*  *^ 

§2255.   lnf.m,orDi.,r.c*    The  privUege  against  disclosing  facte  involv- 

ng  d  sgrace  or  infamy  (,.  e.  irrespective  of  criminality)  began  to  be  recognized 

later  than  the  pnvilege  against  self^rimination  and  independently  of  it    Ite 

hmitations   were  entirely   distinct,  in  that  it  did  not  cover  facte  merely 

tending    to  disclose  infamy,  and  did  not  apply  to  facte  material  to  the 

ssues  (but  only  to  "colkterel"  facte.  U.  practicaUy,  to  facte  solely  affect- 

is^os^  Q«S  ^\  ^  v'u"'^  ''"'^  '"''^  ^'■''^  ^«°  »l«»dy  examined  {anU, 
88  »»4-a87).  m  English  practice  the  two  privileges  —  concerning  infamy 
and  concerning  criminality -were  never  ooufused;  anH  while  the  former 
has  gradually  fallen  mto  desuetude,  the  /acter  has  nev  n  allowed  to 

abate  ite  strength.  In  this  country,  constitutional  sanctiou  was  given  to 
the  later  with  practical  unanimity;  but  there  never  was  any  suggestion, 
m  express  proposal  or  in  apparent  phrasing,  thus  to  recognize  the  former; » 
and  here,  as  in  England,  it  has  in  most  jurisdictions  come  to  be  ignored,  and 
IS  replaced  by  judicial  restriction  of  cross-examination  to  character. 

No  further  notice  of  it  would  here  be  needed,  but  for  an  egregious  miscon- 
cepuon  exhibited  ,n  the  course  of  the  controversy  culminating  in  the  case  of 
Brown  .Walker,  in  the  Federal  Court  {post,  §  2281).  That  misconception 
employs  the  argument  that  a  statutory  amnesty  for  a  crime  cannot  annul  the 
pnvdege  against  self-crimination,  because  the  disgrace  at  least  remains.  It 
thus  rests  upon  the  assumption  that  the  present  constitutional  privilege  has 
ilso  rdir^e-^"***"'^^  *^*'°''  ^^^  disclosure  not  only  of  criminality  but 
1898,  FM  J.,  diwenting,  in  Brovm  j.  Walker,  181  U.  8.  691.  18  Sup  694  •  "  It  i« 

iat^Tr.  "'"""'T!'^  'fn°>'"'y  "ith  reference  to  the  offenLTder  prosec^uuTo 
^nZ  t  T  '^„"'^'  '"'.''•'.»'"'*«1  P«>t«««on  wa.  all  that  wa,  wcured.  A.  sUted  by 
TZt.  of  »Hr '"'*.".'"!'•  '"  "  *"""''^  P""*''"*'  "•«•  '^rtainl,  not  impossible,  at  the 
framers  of  the  Constitution  reasoned  that,  in  bestowing  upon  witnesses  iTcrimnal  cas^ 

Td  th  «  ^  »    r"  ^™'"  ""  ''"'"*  ""''  "'^'""y  °*  oonfe«ing  disgraceful  crimes, 

.el^  tL^Zr^K  V""  "Trr"™  "^  "^W-'e-P^t-  •  •  •  Itis  trnefa.  counsel  o^ 
J^T.!.  .  ^-  f  safeguwtl  of  the  Constitution  and  the  common-law  rule  spring  alike 
fZh  LL'^  r'°  "^/T^l'' »«'«-««'?««».  liberty,  independence,  anc  uignity  which  ha. 
inhabited  the  breasts  of  Engliah-speaking  peoples  for  centuries,  and  to  sive  which  they 
have  always  been  ready  to  «wrifice  mauy  governmental  fwiilitie.  and  conveniences.    In 


•  The  history  of  the  donbt,  the  judicial  rul- 


•nbMqnent  sections  (U  asS6,  S3S7)  dealing  with 
forfeitures  and  penalties  as  the  subject  of  the 
present  privilege ;  for  hankrupteii  questions,  see 


ings,  and  the  statute.,  have  alWadyb^'nlnlTy     S;r'«  ii'^'Slw  '"  " 

hoZer'  wh'v:h*  r^rJt  ''"*  »* '^•■'«'«*-''  '  IxS^.p^ntly.  once,  in  an  early  opiu- 
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r^«l  Jli  ?  ^        •*  '•°"'"*"*  '^"  """•  ■»•"«•»*  "•«  i»  "•«  .bhor«nc  felt  t 
th.  legal  computoion  upon  w.tne«et  to  miUie  conce,.Jo„.  which  mu.t  cover  t^wZ^ 

Wh.toan  be  more  .bhorrent  .  .  .  th.n  to  compel  .  m.n  whoL  fought  W.w.v  from 

expoM  hU  own  gu.lt  8  obriou.  to  every  one.  and  need«  no  illustration.      .  .  The  coun«e^ 

hi  h«'"''r  >?•"  ^"'"'  ?'^''''  *'■»'  ' *•"  P'""''  "•"-  "'  ("""■"J  independent  whTht 
the  ba8«  of  the  mo.t  valued  qualities  of  a  free  citizen  i.  eJilteined  and  Vultiva^  by  th. 

The  notion  exhibited  in  this  passage  ignores  the  independence  in  principle 
n  details,  and  in  history,  of  the  two  privUeges.     Its  reductio  ad  abLdum  is 
that  If  the    nvilege  concerning  criminality  has  such  a  scope  when  criminal- 
ity has  been  expunged,  leaving  only  turpitude,  then  it  has  also  that  scope 
when  cnmmahty  never  arose,  if  turpitude  was  apparent ;  unless  we  avow  that 
there  18  no  turpitude  except  as  involved  in  criminality,  and  if  so.  how  could 
the  other  privilege  against  the  disclosure  of  turpitude  ever  have  arisen  ? 
The  opinion  also  makes  the  broad  assumption  that  eveiy  criminality  also  in- 
volves turpitude. -the  fallacy  of  which  is  seen  plainly  enough  in  the  very 
case  giving  rise  to  the  opinion;  for  who  could,  without  absurdity,  predicate 
that  the  disclosure  of  a  pardoned  rate^liscrimination  by  a  leading  me.ohant 
or  a  powerful  railroad  official  would,  in  the  language  of  f'-e  opinion,  «  cover 
the  witness  with  lasting  shame  and  leave  him  degraded  both  in  his  own  eves 
and  those  of  others"?    It  is.  to  be  sure,  of  little  avaU  to  suggest  reasons 
against  a  view  which  ignores  all  precedent  and  all  history.    It  is  simple  enough 
to  create  a  constitutional  doctrine  instanter,  if  we  may  snatch  •     like  a 
magician  8  white  rabbit,  full^wn,  out  of  empty  space,  and  place  it  livina  and 
pantmg  before  the  astonied  spectators.     But  such  is  not  the  accepted  judicial 

Quite  apart  from  the  errore  of  logic  and  of  history,  a  greater  fault  in  the 
opmion  above  quoted  is  its  singular  appeal  to  false  sentiment.  Such  abuse 
of  words  IS  merely  bathos.  To  invoke  the  sentiments  of  lofty  indignation 
and  of  courageous  self-respect  against  the  arbitrary  methods  of  royal  tyrants 
and  religious  bigots,  holding  an  inquisition  to  enforce  cruel  decrees  of  the 
prerogative,  and  torturing  their  victims  with  rack  and  stake,  is  fitting  and 
laudable,  and  moves  men  with  a  just  sympathy.  But  to  apply  the  same 
terras  to  the  orderly  everyday  processes  of  the  witness-stand,  in  a  commu- 
nity governing  itself  in  freedom  by  the  will  of  the  majority  and  having  on 
its  statute-book  no  law  which  was  not  put  there  by  itself  and  cannot  be  re- 
pealed to-morrow,  —  a  community,  moreover,  cursed  above  others  by  constant 
evasion  of  the  law  and  by  over-laxity  of  criminal  procedure,  —  this  is  to  mal- 
treat language,  to  enervate  virile  ideas,  to  abuse  true  sentiment,  to  degrade 
the  Constitution,  and  to  make  hopeless  the  correct  adjustment  of  the  best 

r^U^LTy'olZtZ'J:',-:^''^  ''^'^  b,G™«cnp.  J..ta  D.S...  J«n...W  F«t 
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motives  of  human  nature  to  the  hctt  of  life.  Were  it  not  so  serious  in  its 
implications,  it  would  be  as  ludicrous  a  spectacle  as  if  one  were  to  devote  a 
coloesal  fortune  to  founding  a  hospital  for  the  care  of  ablebodied  vagrants, 
or  to  repeat  Milton's  Ode  to  the  Nativity  at  the  birth  of  a  favorite  feline's 
litter. 

The  doctrine  of  the  minority  opinion  in  Brown  v.  Walker  rests  on  a  mis- 
conception so  radical  that  only  the  exalted  source  of  its  promulgation  makes 
it  necessary  to  be  thus  noticed.  Judges  in  other  Courts  have  repeatedly 
repudiated  that  misconception  when  advanced  at  the  Bar.»  In  the  following 
passages  the  discrimination  between  the  two  privileges  is  plainly  expounded: 

1830,  Afarcg,  J.,  in  Peopl*  v.  Malher,  4  Wend,  229,  262 :  "The  distinction  which  I 
h»Te  endeavored  to  point  out  between  the  rule  which  protects  the  witness  from  being 
compelled  to  proclaim  his  own  infamy,  and  that  which  secures  him  when  on  the  sUnd 
from  becoming  the  unwilling  instrument  of  his  own  conviction,  is  not  new  or  unsupported 
by  authority.  .  .  .  The  object  of  the  two  rules  I  have  been  considering  is  very  differcut. 
The  one  saves  the  witness  from  being  the  herald  of  his  own  infamy;  the  other  from  him- 
self funiiiihing  the  means  of  his  punishment.  The  confounding  of  these  rules  would  in 
my  opiuion  produce  a  stranga  result." 

1896,  Broam,  J.,  in  Brown  r.  Walker,  161  U.  8.  591, 16  Sap.  644:  "  ITie  fact  that  the 
testimony  may  tend  to  degrade  the  witness  in  public  estimation  does  not  exempt  him 
from  the  duty  of  disclosure.  A  person  who  commits  a  criminal  act  is  bound  to  contem> 
pUte  the  consequences  of  exposure  to  his  good  name  and  reputation,  and  ought  not  to 
call  upon  the  Courts  to  protect  that  which  he  has  himself  esteemed  to  be  of  such  little 
value.  The  safety  and  welfare  of  an  entire  community  should  not  be  put  into  the  scale 
against  the  repuUtion  of  a  self-confessed  criminal,  who  ought  not,  either  in  justice  or  in 
good  morals,  to  refuse  to  disclose  that  which  may  be  of  great  public  utility,  in  order  that 
his  neighbors  may  think  well  of  him.  The  design  of  the  constitutional  privilege  is  not 
to  aid  the  witness  in  vindicating  his  character,  but  to  protect  him  against  being  compelled 
to  furnish  evidence  to  convict  him  of  a  criminal  charge.  If  he  secure  legal  immunity 
from  prosecution,  the  possible  impairment  of  his  good  name  is  a  penalty  which  it  is  rev 
sonable  he  should  be  compelled  to  pay  for  the  common  good.  If  it  be  once  oonceded  that 
the  fact  that  his  testimony  may  tend  to  bring  the  witness  into  disrepute,  though  not  to 
incriminate  him,  does  not  entitle  him  to  the  privilege  of  silence,  it  necessarily  follows 
that,  if  it  also  tends  to  incriminate,  but  at  the  same  time  operates  as  a  pardon  for  the 
offense,  the  fact  that  the  disgrace  remains  no  more  entitles  him  to  immunity  in  this  case 
than  in  the  other.  .  .  .  The  danger  of  extending  the  principle  announced  in  Counsel- 
man  V.  Hitchcock  is  that  the  privilege  may  be  put  forward  for  a  sentimental  reason,  or 
for  a  purely  fanciful  protection  of  the  witness  against  an  imaginary  danger,  and  for  the 
real  purpose  of  securing  immunity  to  some  third  person,  who  is  interested  in  concealing 
the  facts  to  which  he  would  testify.  Every  good  citizen  is  bound  to  aid  in  the  enforce- 
ment of  the  law,  and  has  no  right  to  permit  himself,  under  the  pretext  of  shielding  his 
own  good  name,  to  be  nude  the  tool  of  othen,  who  are  desirous  at  seeking  shelter  behind 
his  privilege." 

§  2256.  Criminal  LiabiUty :  (a)  Forfeiture.  Where  a  right  of  property  is 
divested,  or  a  liability  to  pay  money  to  another  person  is  created,  by  way  of  a 
retn'jution  for  misconduct  done,  or  of  a  deterrent  from  misconduct  appre- 

»  For  other  opinions  pointing  oat  the  distino-  rojv  J.,  hi  Kendrick  v.  Coin  ,  78  Va.  490,  496 
«on,  see  the  following:  1857,  Bnmett,  J.,  in  ("The  Courts  of  Virginia  will  not  recognize 
Ex  parte  Rows,  7  Oal.  184 ;  1895,  Bafflneton,  J.,  the  Spartan  morality  which  deprecates  not  the 
in  i^rown  v.  Walker,  70  Fed.  46 ;  1884,  Fsontle-    perpetration  but  only  the  exposure  of  crime  "). 
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bended,  the  effect  is  in  spirit  penal;  and  the  disclosure  of  such  facte  should 
thewfoiB  be  protected  by  the  privilege.    Tne  distinction  between  a  penalty 
and  a  sum  fixed  m  preappointed  liquidation  of  damages  is  familiar  in  equi- 
table  practice,  and  suggests  here  an  analogy.    So.  too.  in  property  righte. 
the  distmction  between  an  invalid  divestiture  of  an  estate  as  a  penalty  for 
marriage,  and  a  grant  conditioned  upon  non-marriage,  may  be  of  some  service. 
But.  in  the  end.  the  canon  of  difference  remains  elusive,  and  can  hardly  ba 
phrased  with  nicety.    The  judicial  interpretation  has  always  leaned  to  lib- 
erahty.  — partly,  perhaps,  because  of   some  early  cases'   conceruinff   the 
ecclesiastical  Courts,  and  occurring  before  the  establishment  of  the  common- 
law  privilege,  wherein  was  involved  merely  the  struggle  against  the  iurisdic 
tion  of  th08.». Courts;'  partly, also,  because  of  the  time-honored  maxim  of 
equitable  practice  never  to  aid  <»  forfeiture,  in  consequence  of  which  the 
boundary  between  relief  and  discovery  remained  confused  and  the  rule  for 
the  former  (which  was  independent  of  criminality)  tended  to  enlarge  the 
hmits  of  the  privQege  for  the  latter*    Where  the  loss  of  a  right  is  inflicted 
by  statute,  there  is  a  greater  semblance  of  penal  poUcy ;  the  distinction  was 
indeed  once  taken  between  "a  determination  by  the  party  himself  and  a 
determination  by  act  of  Parliament"*    Yet  this  feature  of  public  or  legisla- 
tive  pobcy  is  equally  present  in  the  incapacity  of  an  alien,  which  nevertheless 
IS  not  withm  the  privUege;*  so  that  this  distinction  also  lacks  uniform 
efficacy. 

At  the  present  day.  the  kinds  of  forfeiture  which  furnished  the  precedents 
are  comparatively  rare,  and  it  is  difficult  to  say  what  the  line  of  judicial 
definition  would  be.  Most  of  the  precedents  come  down  from  the  1700s 
They  concern  forfeitures  of  eceUtiastieal  livings  dealt  with  in  violation  of  the 
statuU  agaxmt  rimony  ;*  of  property4itU»  by  virtue  of  statutory  incapacity 
a,  a  papist?  oi  m  aa  alien;*  of  public  office,  by  virtue  of  statutory  incapacity 

»  1 611,  aifford  V.  HnntW,  Rolle'i  Abr.  "  Pro- 


hib  tion,"  (T)  6,  Jan  Eeclexiiuticx,  427,  pL  7 
(oUigmtion  usomm:,  fiendaut  lite  on  a  marriage 
coutract,  not  to  marry  or  cohabit  with  another ; 
examination  in  the  eccleaiastieal  Court  ai  to 
•nch  marriage  afterwards  refnwd,  "for  that 
tends  to  the  forfeitore  of  the  obligation "): 
1615,  Bradnton'a  Caw,  RoUe,  ubi  tupra,  (T)  1 
Jnni  Eccleeiaetica,  SSJ,  pi.  9  (a  layman,  who  ii 
to  forfeit  a  penalty  either  by  atatnta  or  other- 
wise, cannot  be  examined  on  oath  in  the  eccle- 
sia«tical  Court  as  to  the  offence  cansiai?  the 
forfeiture).  " 

•  The  history  of  this  ha*  alre^y  been 
examined  (ante,  §  2:jS0). 

•  This  is  noticeable  in  most  of  iba  mlings  of 
:?,*  '"P"?.'  "'•'*  '"/"'.  which  arose  in  equity  on 
bills  of  discovery.    Compare  also  the  histo^  in 

•  Boteler  t».  AUington,  infra,  note  1 

•  lit/i-a,  note  S. 

,  ,  *  ."'f''.^**^"  «"•  AUington,  3  Atk.  453,  457 
(clerical  Imng;  the  acceptance  of  a  second  liv- 
ing operating  by  law  to  vacate  the  first  under 
certain  conditions,  the  defendant  was  held  prir- 
iMged  from  ii>cmetj,  th«   distjaction    being 


between  a  determination  by  the  party  himself 
and  a  determination  by  act  of  Parliament  "1 ; 
1755,  Oiey  V.  Hi  keth,  1  Ambl.  268  (sale  of 
an  a<lTowsoa  during  a  vacancy,  held  not  within 
the  penalties  of  the  statute  of  simony,  though 
void  at  common  law;  and  thus  not  privileged 

fcom  discovery);  1831,  Southall  v. -,   l 

Younge  308,  316  (diwovery  as  to  a  simoniacal 
contract ;  the  fact  that  the  defemlant  was  only 
nation  and  tmstee  of  the  living  to  be  forfeited, 
held  not  to  afleft  his  privilege). 

'  1736,  Smith  v.  Read,  1  Atk.  526  (discovery 
refused  as  to  defendant's  devisor  being  a  papist 
and  consequently  disabled  to  take  the  estate; 
'there  is  no  difference  lietween  a  forfeiture  of  a 
thing  vested  and  a  disability  to  take  inflicted  oa 
a  penalty ;  ...  in  the  case  of  aliens,  bastards, 
etc.,  there  is  a  difference,  where  the  disability 
arises  from  the  rules  of  law  and  where  it  is 
imposed  as  a  penalty");  1751,  Harrison  v. 
Southcote,  2  Ves.  Sr.  389,  1  Atk.  528,  539  (dis- 
covery not  compelled  whether  defendant's  vendor 
was  a  papist,  a  forfeiture  of  the  estate  under 
statute  being  involved). 

•  1753,    Unplessis    r.    Attome^  General. 
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or  punishment;*  of  Ttrions  other  interests  under  $tatutory  prohibUitmt :^ 
and  of  estates  prescribed  in  a  will  or  deed  to  be  divaUd  by  forfeiture  as 
distinguished  from  conditional  limitation." 

Where  the  forfeiture  enures  solely  to  the  party  seeking  disclosure,  it  in  ob- 
vious that  he  has  it  in  his  power  (supposing  it  to  be  consistent  with  his 
interest)  to  obtain  the  disclosure  by  a  waiver  0/  the  forfeiture ;  and  this 
expedient  effectually  nullifies  the  privilegr,."* 

§  2257.  Sam* :  (J)  Penalty.  The  distinction  between  a  penalty  and  a 
forfeiture  is  a  shadowy  one ;  though  both  are  in  essence  contrasted  with  a 
civil  liability.  A  penalty  may  be  defined  as  a  liability  to  pay  money  or  to 
yield  up  a  public  privily  by  way  of  punishment  imposed  by  law.  When 
the  penalty  lies  in  the  yielding  up  of  a  p.-iviUge,  a  distinction  therefore 
seems  proper  between  inflicting  a  punishment  and  restraining  the  continued 
improper  exercise  of  functions.  The  process  of  impeachment  seems  to  fall 
in  the  former  class ;  *  but  most  other  processes  of  removal  or  restraint  would 
ordinarily  come  within  the  latter  description.'    When  the  penalty  lies  in  the 


take  land  br  porehne  i«  not  a  "  penaltj  or  tat- 
feitnre,"  and  tberafora  not  pririleged  from  dU- 
coTery ;  "  hare  ia  no  low,  no  forfeitnra,  no  riglit 
to  bo  direrted ;  for  the  appellant  took  nothing 
oricinall;,  bnt  for  the  benefit  of  the  Crown  "). 

•  17*4,  Honejrwood  v.  Selwin,  3  Atk.  878 
(bond  to  par  money  during  enjorment  of  office ; 
"••wnMnt,  being  a  member  of  Parliament,  held 
pririleged  from  discovery,  bacanae  by  atatnte 
the  acceptance  of  other  oiflce  vacated  a  aeat  in 
Parliament);  1803,  Re8pablicae.Gibba,3  Yeatea 
429,  437  (qneationa  inrolring  incapacity  aa  an 
•lector  or  juror,  in  poniahment  for  treaaon,  held 
privileged). 

»•  1735,  Sharp  v.  Carter,  3  P.  Wma.  37S 
(alatatorv  forfeiture  for  contracting  to  aell  con- 
troverted righta,  held  privileged) ;  1840,  Sloinan 
V.  Kellv,  I  Y.  &  C.  Exch.  169  (discovery  in  aid 
of  defendant,  pleading  illegal  gaming  aa  a 
defence  to  an  action  on  aecnritiea  given;  held, 
that  the  inability  to  recover  upon  auch  sec-nr- 
iti.'-a  waa  not  a  forfeiture);  I8t3,  Attorney- 
Oeneral  n.  Lneaa,  3  Hate  588  (information  fur 
forfeiture  of  an  intereat  in  a  wife's  properly 
under  atatnte;  diaeovery  refused);  1827,  North- 
rop e.  Huch,  8  Conn.  361  (atatntorv  forfeiture, 
prascrilied  for  a  fraudulent  conveyance,  of  "  one 
ye  vr'a  value  of  the  land  " ;  privilef^  applied) ; 
18-11,  Skinner  t).  Judaon,  8  id.  528,  535  (same); 
1820,  \Ay\agston  v.  Tompkina,  4  John  Ch.  415, 
433,  ramble  (statutory  ceasation  of  a  grant  of  a 
navigation  charter,  on  the  happening  of  an 
external  event,  held  a  forfeiture) ;  1832,  Living- 
aton  I).  Harria,  3  Paige  528,  533  (forfeiture 
under  a  uanry  statute ;  privilege  applied) ;  18.39, 
Perrine  v.  Striker,  7  id.  598,  601  (forfeiture  of  a 
debt,  as  penalty  for  usury,  ia  covered  bv  the 
privilege);  1900,  La  Bonrgiwne,  104  Fe<f.  833 
(loBs of  a  shipowner's  limitation  of  civil  liability 
under  statutes  is  not  a  forfeiture). 

"  1743,  Chauncey  v.  Tahourden,  3  Atk.  392 
(legacy  to  A  at  the  age  of  21  or  day  of  mar- 
riage ;  but  if  ahe  marnea  without  B'a  conaent, 
then  over  to  another;  discovery  privileged,  as 
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involving  a  forfeiture) ;  1745,  Lucaa  v.  Evana,  3 
id.  380  (gift  with  limitation  over  on  a  aecond 
marriage :  the  fact  of  the  second  marriage  held 
not  privileged) ;  1753,  Jordan  r.  Holkham,  1 
AmU.  309  (gift  with  limitation  over  on  a  secund 
marriage,  held  a  forfeiture) ;  1850,  Hamhiook  i: 
Smith,  17  Sim.  209,  317  (estate  to  A  during  life 
or  until  bankruptcy  or  alienation,  and  then  to  an- 
other pemou ;  nelu,  a  conditional  limitation,  and 
the  condition  not  privileged  from  diacoverv) ; 
1856,  Cheater  v.  Wortley,  17  C.  B.  410,  426 
(ejectment,  for  breach  of  covenant  in  lease ;  not 
decided) ;  1862,  Blyth  v.  L'Eatrange,  3  F.  &  F. 
154  (ejectment  for  forfeiture  of  a  copyhold :  in- 
terrogatoriea  lefnaed)  ;  1884,  Pye  r.  Bntterfield, 
5  B.  *  S.  839,  837  (fact  of  underletting,  as  a 
ground  for  forfeiture  of  a  leaae,  privileged  fnim 
discovery ;  the  privilege  coven  "  forfeiture  of 
estate,  except  where  the  eatata  is  held  on  .i  con- 
ditional limitation,  in  which  eaae  it  would  be 
extingniahed  on  non-perfbrmance  of  the  con- 
dition; thia  may  be  a  flnenlrawn  distinction, 
but,  whatever  we  mav  think  of  the  rule,  it  ia 
too  well  established  to  admit  of  doubt").  In 
Horsburg  v.  Baker  (1828),  I  Pet.  832,  a  bi;i  for 
discovery,  in  aid  of  a  forfeiture  of  property 
under  a  deed  and  a  will,  waa  aanctioned,  withont 
apparentlv  conaidering  thia  principle. 

"  1719,  Eaat  India  Co.  v.  Atkins.  I  Stra.  168, 
175  (bnt  the  waiver  must  show  plainly  that  he 
haa  disentitled  himself  to  enforce  the  jnnaltv) ; 
1793,  Wools  V.  Walley,  1  Anstr.  100  (hill  'for 
tithea;  plaintifT'a  waiver  of  ireble-valne  pen- 
alty, held  to  require  diaeovery);  1747,  Ux- 
bridge  V.  Staveland,  1  Vea.  Sr.  58  (leaae); 
1867,  U.  S.  of  America  r.  McKae,  L.  R.  4  Eq. 
327,  3.34,  340. 

»  I89»,  Thmston  v.  Clark,  107  Pal.  285,  40 
Pac.  43C  (procwdinga  for  remo\-al  from  office 
nnder  Penal  Code  {  778 ;  privilege  applied). 

■  1900,  State  v.  Standard  Oil  Co.,  61  Nebr. 
38,  84  N.  W.  413  (atatutory  proceeding  to  enjoin 
a  foreign  corporation  from  violating  the  anti- 
trust law  and;  to  revoke  tti  licenae,  held  aot 
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paifmej^  of  ««m*y,  it  seems  clear  that  a  mera  unregulated  increase  of  eom 
pensation  under  the  name  of  exemplary  damag^  sdll  TS^  ifabm?; 
a  essence;  jmd  therefore  the  same  coninmencTought  to  Xw  wtn  bj 

5Lf«T'.      -T^   •'^  ^  l«;acW,«,  is  not  decisive,  for  in  the  name  of  the 
State  a  proceeding  essentially  civil  is  sometimes  conducted"  Tnd    con 
versely  a  specific  penalty  for  wrongdoing  is  sometimes  made  recoverable  a^ 
p'r^U^i  r  "'""°"  "  °''^"  ^"°"  •'^  -^  «'  encouraging^ruon  ^d 


■  criminjl  proMeding) :  1899,  Re  Randol.  158 
N.  y.  816  42  N.  E.  1106  (diiibwmeut  procMd. 

*f !  privilege  not  applietl ). 
^,«  irt'  **°n*'»™  «■  Co.  r.  Buh.  ISS  Ala. 
470,  26  So  168  (in  an  action  for  death,  the 
dam»ge«,  tlioiigli  pnoitire  and  not  compenaa- 
tor.T.  an  not  a  penaltv,  and  tlie  pririlnm  doei 
not  ai'ply  to  the  detendiint);  I895rLeTr  v. 
Suneriiir  Court,  105  Cal.  600,  38  Pac.  968 
(n<lir.iMi>.trator'i  dution  of  one  c)ianre<i  with 
cononling  and  embeitling  the  eetate  of  the  de- 
<*«»ed ;  the  itatate  provided  for  doable  damaoec  • 
an  order  of  oompniwry  exainioalion  was  held 

£  roper,  the  eutnte  being  remedial,  not  penal: 
ictaitond  and  DeHaven,  JJ.,  diii).  6m»i', 
W82,  An«m.,  1  Vem.  60  (biU  for  tithei;  die- 
eorery  declined,  a«  a  tnble  penalty  wai  collect- 
iple;  priodple  apparently  ranctionedl ;  1890. 
/xwan  ».  R.  Co ,  Ha  Pa.  40S,  406,  409, 19  i^. 
137  (ducorery  of  papen,  refnwd  for  the  paipoee 
of  rMorenng  «  penalty  of  treble  damages^ 
dmcnininatiun  in  carrien'  rates,  bat  allowed  for 
"mI      *  "*  •«<»"  of  freight-money  nojoMly 

,.o*,l*'*'  *?"**'  "■•  ®'»^'  '•»  t^^  «».  «>  So. 
392  (tastarny  proceeding!  not  being  a  criminal 
caie,  the  defendant'!  failure  to  telie  the  etand 
wa«  therefore  held  the  proper  eubject  of  com- 
ment) ;  1895,  State  ».  Collins,  68  N.  H.  299, 44 
Atl.  495  (proceeding  to  enjoin  a  liquor  nuiaance : 
defendant!  fulare  to  testify  ie  open  to  infer^ 
ence). 

»!.  *}\  *,^."f*  •"  ™"*''  •••pends  often  upon 
the  details  of  the  statute  that  the  decision!ia 
the  earlier  English  caars,  is  not  worth  noting  in 
full:  A'liy..-  1749,  East  India  "         ~  * 


peL„ 
1800, 


ow^l,  i'.S;S;  E»vid»™  is;,  n^KTo.? 

,  J?"'  "^  ^^  Co.  r.  Neave,  5  Ves.  Jr.  173 
184  contract  as  ca|>Uin);  1802,  Mayor,  etc.  of 
London  r  Uyy,  s  id.  398,  404  (alien  dues  on 
mert^dise);  1803,  B«llo<-k  ..  Richardson,  I? 

Right.  I  Madd.  230  stockjobbing  statute) ; 
1836,  Olynn  r.  Houston,  1  Kmu  329,  337  ("In 

.s!^?. "'»''?  r""***  ^  "  "''i««»-  whether  br 
indictment  information,  imp^hment.  or  li 
necesM^,  by  a  bill  of  pains  wd  penaltiei  S 
iSS:?.  '  '?  *•  •?«'*»«  that  hV  would  ha 
Mbject  to  penal  consequences");  1854,  Attorney- 
G«|.na  r  Radloff,  lOExch.  84  (infoiWtion  for 
K!^  *<"  •»»«¥«>'«;  the  Court  equally  di- 
Tided  as  to  whether  it  was  a  criminal  proceeding 

!?  n  I?^""*  P*'''"*  !»"'••  rompetent  and 
rompeUable  in  other  than  criminal  proceedings: 

Q«'i*^J?*  "  *•"  '"'"'"R  »t»tute);  1865,  %t. 
sl^f  .^V  i"*'  »  '♦  <"^  °°  'he  revenue 
tfde  of  the  Exchequer  are  not  to  be  deemed 
criminal  uses) ;  Can.:  1867,  Burton  i..  Young.. 
iL   .  .^^^  "7?  <??"'  ""»  '<»  penalties;  citS 

191  la.  566  61  N.  E.  435  (privilege  held  appltl 
cable  to  a  biU  of  discovery  in  aid  of  a  civil  wit 
to  recover  penalties  for  gambling,  noiwithstaud- 
ing  the  statutory  sanction  of  sncli  a  bill  in  Rev. 
St  I  137.  c^  38};  1832.  U.  8.  ».  Twenty-Eight 
Ptekagea.  Qilpm  306,  312  (informBti.m  for  for- 
feiture of  goods  fraudnlertly  invoiced ;  nrivi- 
leaie  aniili«<n-  laan   .r«k.....'  .    i^ u    '^    .. 


V  c  '  »  ;■"•  " —  '""'*  Co.  V.  Campbell,  I 
Vm.  Sr.  246  (penalties  recoveralile  by  East 
India  Co.  against  iufringem  of  their  monopoly; 
privilege  applied) ;  1739,  Suffolk  v.  Green,  1  Atk! 


1  ..  B-*™"  *«-«««rei--ij  invuiceu ;  privi- 

rK  K^o!;*]  l*!"'  Johnaon  ».  Donaldson,  18 
BIat<hf.  »87,3  Fed.  22  (penalties and  forfeitires 
??M  T  "  "^l*i^  »«w;  privilege  applied); 
1898,  T^  t.\l  S.,  150  U.  S"  476,  480,  14  Sup! 


IM    /   Zx        i  '  '.      "•  °-  ""•  *""•  '4  sup. 

163  (action  for  penalty  under  the  alien-immi- 

Fnuicis,  1   Anstr.  5  '(rmmVn  info?;„;''r^'iuS     f:io?*'d&-^- -'?'?"  "?•""  ^-  »•  «•'•  ^ 
agaiaatone  winuiug  mobey  at  play;  discoverr  '  ^^ 

TOL.III.— TS  'ay  II 


r&  lywi  lam  action  audi 
;  discovery  pririlq^). 


I  »57        PUTILEOE  AGAINST  8BLF-CRIMIMATI0M.    [Our.  LXXVIU 

tntion  in  civU  soito  involving  liM,*  adtUUry  and  the  liko^/Vond,*  hankrupteg? 
and  sundry  miaccmduct'*  Tb«  traditional  allegation,  in  chancery  billa,  of  a 
tontpiraey  by  the  defeudanU  is  not  of  itself  an  obstacle  to  discovery,  because 
it  is  usually  a  mere  formal  phrase  of  the  drafuman."  Moreover,  it  may  also 
be  possible  to  separate  one's  inquiries,  so  as  to  require  discovery  as  to  the 
portion  oonoeruing  noncriminal  acts." 

§  2263.  Crime  and«r  rorelvi  Sorereiffnty.  In  Samoa  it  was  tabooed  to 
name  a  deceased  chieftain  by  the  title  he  bore  when  living  j  in  Japan  it  was 
seditious  to  express  a  scepticism  as  to  the  official  genealogy  of  His  Imperial 
Majesty ;  in  Germany  it  might  constitute  the  majetU  to  publish  (as  many 
British  and  American  journalists  have  done)  that  irreverent  metrical  jest  upon 
the  Emperor.  Shall  our  Courte,  then,  include  in  the  category  of  onminat- 
ing  facto  these  various  offences  against  the  polyglot  public  policies  of  the 
wide  world  ?  In  the  State  of  Kansas  it  was,  at  one  time,  for  a  few  months, 
unUwful  for  certain  insurance  companies  to  transact  business  within  that 
sovereignty,  because  they  had  for  many  years  struggled  to  avoid  the  payment 
of  a  noted  ckim  alleged  to  have  been  fraudulently  concocted.  Should  the 
privUege  therefore  have  been  applied  in  other  jurisdictions  during  that  period 
to  all  inquiries  based  on  the  transactions  of  these  comjpanies  in  Kansas  ?    It 

ttmction  of  (h*  doctriM  M  tu  (mU  "  tandini;  to 
criminMe,"  and  br  tkilfiil  drnftlng  of  (nMnogo- 
toriw,  it  woald  iMni  that  the  priVflen  wai  rtrj 
■Marly  aTailad,  aveii  befora  iu  practiral  abolition 
in  tha  modsni  Baoknipter  Act;  aad  in  th* 
United  SMtM  a  itatatorjr  amnwt}-  partljr  coo- 
tiob.  The  eaiM  can  bent  be  examined  under 
thoM  he«U  {pot,  H  M«a  fW»); 

X  1798,  OUver  v.  Haywood,  1  Autr.  8f  (bill 
for  tithaa ;  diieoverr  ••  to  a  combination  agaioit 
tlie  panon,  refneed,  as  inroWiBB  maintenance) ; 
1793,  Mayor  of  London  v.  AioMy,  ib.  I5S  (bill 
for  account  of  tolls ;  diecorery  «■  to  maintenance, 
refnaed) ;  1797,  Whittingham  v.  Bnrgoyne.  3  id. 
900  (diicoTery  a*  to  the  lale  of  a  comniiMion 
contrary  to  army  regulationi ;  not  decided,  bnt 
a  nlinE  refwing  sncb  diecovery  wai  cited). 

OitSngnish  caaea  in  which  all  rtlit/in  eqnlty 
ia  refniedin  aid  of  an  immoral  jmrpote,  irreipec- 
tive  of  the  privilege  aa  to  dipcorery  merely : 
1797.  Watlii  e.  I'ortland,  3  Vet.  Jr.  «»4  (eenricee 
ai  solicitor!  for  a  candidate  for  Parliament). 

i^  1752,  Cbetwynd  v.  Lindon,  S  Vee.  Sr.  451 
("It  is  not  OTery  conspiracr  will  be  a  ground 
for  a  criminal  prosecntion ;  if  that  was  the  case, 
almost  all  the  eansea  in  this  conrt  wonld  come 
within  that  description ;  the  bonndariea  are  often 
very  nice  " :  conspiracy  to  set  np  a  supposititious 
child.  M«W«,  nof  privileged);  IMS,  Adams  v. 
Porter,  I  Cuth.  im,  174  ("The  allegation  of  ta 
nnlawfal  confederation  or  cunsiiirarv,  which  is 
nsusliy  introduced  in  bills  in  eqnity,  is  rather  to 
he  considered,  however,  as  coustitnting  a  merely 
formal  part  of  the  hill,  and  requiring  no  partic- 
ular answer'). 

**  Examples  are  the  foUowing  cases :  1843, 
Lichfield  ».  Bond.  6  Beav.  8S,  93 ;  1848,  Fisher 
».  Price.  11  id.  194,  800.  Compare,  however, 
the  effect  on  this  expedient  of  the  rule  as  to 
{seta  "  tendiDg  to  criminate  "  {pat,  {  S280). 


•  ISlt,  Haloney  r.  Bartlett,  3  Camp.  11,0 
(libel  m  an  affldarit;  the  copier  ofanafBdavit 
being  liable  for  a  misdemeanor,  questions  on 
that f*ct  were  held  privileged);  1842,  March  j. 
Davidson,  9  Paige  580  (discoverv  from  defend- 
ant in  libel,  not  allowed  on  the  facts).    I)wtin- 

Eish  the  case  of  a  party  who,  by  inviting  an 
ne,  in  effect  waives  the  privilege :  IM?, 
MaeanUy  «.  ShackeU,  I  Bligh  x.  s.  96.  191,  133, 
ttmJbU  (libel;  plea  of  truth;  the  defendant  is 
entitled  to  discovery  as  to  the  truth  of  chaigea 
invcdving  indictabhs  acU;  on  the  analogy  of 
insurance  caaea,  where  fraud  is  set  np  as  a  de- 
fence to  an  sctioo  on  the  policy).  „  ,  . 
»  1891,  Redfem  v.  Redfern,  Prob.  139,  145 
(divorce  for  adultery ;  discovery  aa  to  adultery, 
held  not  compellable,  in  so  far  aa  adultery  ia  a 
auniahable  offence) ;  186?,  Blarsh  v.  Marsh,  16 
H.  J.  Eq.  391,  397  (divorce  for  adultery ;  dis- 
covery a«.to  adultery,  held  privileged);  1314, 
Dodil  e.  Norris,  3  CJamp.  519  (daughter,  in  an 
action  for  seduction,  held  privileged  from  an- 
swering aa  to  being  "  criminal  with  other  men   ). 

•  1795,  Selby  v.  Crew,  8  Anatr.  504  (dis- 
covery of  creditors'  signing  a  bankrupt's  certifi- 
cate for  a  coniideration,  refused  aa  involving 
tnhomation  of  perjury) ;  1805,  E*  part*  Symea. 
11  Vea.  Jr.  5il  (creditor'a  frandalent  receipt  of 
bankrupt'a  monev) ;  1807,  Claridee  v.  Hoare,  14 
Id.  59  (compoanJing  a  felony) ;  1807,  Dummer 
».  Chippenham,  ib.  946  (conspiracy) ;  1858, 
Michael  v.  Gay,  I  F.  *  F.  409  (conapimcy  to 
defraud  creditora,  held  privilej^). 

But,  of  eonrte,  not  all  civil  fraud  is  alto 
criminal :  1849,  Foas  v.  Haynes,  31  Me.  81,  90 
(fraudulent  conveyance,  here  held  not  to  involve 
criminality). 

»  In  bankmptcv  proceedings,  as  iUnatrated 
note  8,  the  pnvilege  would  have  common 


iu 


111      aiUlK]     *»i      aaaw      pas » lau^v      ^ .™—      —  ■  — 

appUcatiou.    But  iu  EugUnd,  by  a  stnct  con 
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WM  tt  one  time  •  orimiiwl  offenca  in  many  Sontbwn  StatM  to  nad  the  Bible 
to  negro  ilavee ;  it  is  now  a  crime  in  Italy  to  export  art  treaaurea  without 
official  conaent.  —  in  Germany  to  emigrate  during  miliary  age  without  gov- 
ernmental permission,— in  the  Ottoman  Empire  to  make  proselytes  from 
IsUmism  to  Christianity,  —  and  in  Massachusetta,  until  recent  times,  to  sell 
dgars  on  Sunday.     Are  the  Courts  of  our  various  Commonwealths  to 

"  L«t  obMrratioo,  with  iitensiTs  Ti«w, 
Sonrsy  msokiud,  from  China  to  FSra," 

and  catalogue  within  the  rubrics  of  criminality  every  act  which  is  anywher*. 
under  any  system  of  manners,  morals,  or  policy,  stigmatized  by  law  ?  If  so, 
they  will  indeed  be  undertaking  a  huge  and  curious  task,  —  stimuktive,  no 
doubt,  to  the  science  of  comparative  nomology,  but  calculated  to  bafiSe  their 
greatest  seal  and  to  invito  frequent  failure. 

It  will  not  do  to  argue  that  our  Courts  may  conSne  their  search  to  those 
fifty  jurisdictions  united  externally  as  the  United  Stotes  of  America.  These 
States  are  all  independent  legislative  sovereignties  in  criminal  matters,  and 
there  is  no  reason  for  ignoring  this  independence.  Nor  is  anything  gained 
by  stopping  at  the  boundaries  of  Anglo-Saxon  civilization,  with  ite  common 
trend  of  legal  ideas ;  for  there  are  within  the  British  dominions  some  sixty 
legislative  bodies,  more  or  less  autonomous ;  so  that  the  search  for  criminal- 
ities might  involve  several  scores  of  codes.  Besides,  the  differences,  within 
our  own  nation,  of  legisUtive  policy  are  as  radical  as  any  within  this  larger 
field ;  New  South  Wales  and  England  probably  do  not  differ  so  much  as 
Maine  and  Texas,  or  Porto  Rico  and  Illinois.  If  we  say  that  there  is  never- 
theless a  practical  difference  of  safety  between  the  cases  of  him  who  has 
offended  against  the  laws  of  one  M  our  own  States  and  of  him  who  has  broken 
those  of  a  foreign  State,  and  that  this  difference  should  lead  us  to  take  the 
former  into  consideration,  one  sufficient  answer  is  that  extradition  treaties 
have  practically  abolished  the  hope  of  refuge  from  the  law.  "Denmark's 
a  prison?  Then  is  the  world  one!"  To-day's  journal  chronicles  the  sail- 
ing from  England,  under  arrest,  of  a  man  who  is  charged  with  a  murder 
committed  nine  years  ago  in  Chicago;  and,  in  the  next  paragmph,  the 
granting  of  an  extradition-writ  for  a  convict  in  Sing-Sing,  charged  with 
embezzlement  in  France,  and  just  completing  a  long  confinement  for  crime 
in  this  country.  But,  more  than  this,  the  answer  is  that  a  radical  f^illacy  of 
principle  underlies  the  assumption  that  the  Courte  of  one  State  nmy  con- 
sider the  effect  of  enforced  disclosures  as  creating  a  danger  of  prosecutioa  in 
another  sovereignty.  It  is  not  in  the  power  or  duty  of  one  State,  or  of  ite 
Courte,  to  be  concerned  in  the  criminal  law  of  another  State.  For  the  former, 
there  is  but  one  law,  and  that  is  ite  own.  The  boundaries  of  our  Constitution 
and  our  sovereignty  are  coextensive.  A  constitution  is  intended  to  protect 
the  accused  against  the  methods  of  its  own  jurisdiction  and  no  other.  The 
Court's  view,  as  well  as  ite  functions,  should  be  confined  to  its  own  organic 
sphere.    Practical  considerations  also  deter.    The  Court  of  one  State  knows 
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nothing  of  the  polki*  ud  rales  of  other  tyetoiiM ;  and  it  ritke  error  end 
edda  greet  burdeue  in  attempting  to  nuuter  them.  Further,  it  cannot  well 
know  the  real  probebilitiee  of  danger  of  proeeontion  under  another  tyeUm ; 
for  it  would  need  to  know  what  mean*  and  motivea  for  proeecution  there  wt- 
isted,  what  likeUhood  there  wae  of  migration  thither  by  the  accused  or  of  hta 
oaptun  when  arrived  or  of  hia  invcduntary  extradition,  and  what  the  probabil- 
ity waa  of  the  diwovery  and  employment  in  that  proeecution  of  the  dieoloeure 
now  deaiwd.  Even  if  it  could  aaoertain  tbeee  elemenU  of  probabUity.  it  could 
not  define  any  workable  rule  for  measuring  them.  The  only  conceivable  rule 
would  be  that  when  an  act  waa  by  any  poaaibility  capabl*  of  being  treated  as 
criminal  by  the  law  of  any  other  aoveieignty,  the  privilege  ahould  protect  it 
That  such  a  rule  should  be  seriously  suggested  seems  incredible. 

And  yet  this,  or  something  logicaUy  iU  equivalent,  has  at  leaat  once  l*en 
propoewl.  — though,  fortunately,  without  aucceas.  In  the  Federal  Supreme 
Court,  in  considering  the  question  how  far  a  Federal  sUtute.  giving  amnesty 
for  a  specific  offence,  expunged  the  offence  and  thus  nullified  the  privilege,  a 
minority  placed  their  argument  in  part  on  the  ground  that  the  same  act  might 
atill  be  an  offence  in  another  jurisdiction  and  would  therefore  stiU  be  entitled 
to  protection  in  the  Federal  Court : 

1806.  SA/nu.  J.,  with  Graf  and  Wkil*,  JJ..  dkssoMng,  in  Bnmn  t.  Walkir,  1«1  U.  8. 
Ml.  16  Sup.  M4  :  "  Another  danger  to  which  the  witneie  is  subjeetad  by  the  withdraws! 
of  tha  ooMtitationsl  wleguard  i.  that  of  a  proeeotttion  in  tha  SUte  eoarU.  The  same  «et 
or  transaction  which  may  be  a  violation  ol  the  inter«Ute  commerce  aet  may  also  be  «n 
offense  against  a  8Ute  law.  Thus,  in  the  present  ease,  the  inquiry  was  aa  to  •np^*"* 
rebates  on  freight  charge..  Such  payroenU  would  hare  been  in  dUregard  of  the  F-derri 
statute ;  but  a  full  disclosure  of  all  the  attendant  facU  (and.  if  he  testify  at  all.  be  must 
answer  fuUy)  might  disclose  that  the  witnaaa  had  been  guilty  of  embeaaling  the  moneys 
intrusted  to  him  for  ^lat  purpose,  or  it  might  have  been  diaeloeed  that  be  had  made  false 
entries  in  the  boolts  of  the  State  oorporation  in  whose  employ  be  waa  actmg.  1  hese  aeto 
would  be  crimes  against  the  SUte,  tor  which  he  might  be  indieted  a»d  punished,  and  be 
may  hare  fumiahed,  by  his  testimony  in  the  Federal  oourt  or  before  the  eommiiaion,  the 
very  faeU,  or,  at  least,  oluea  thereto,  which  led  to  hU  prosecution." 

Against  this  argument  no  more  need  be  attempted ;  but  it  may  be  suggested 
that  ita  exaggerated  structure  of  apprehension  of  foreign  prosecution  is  built 
npon  a  foundation  of  "  mights"  and  "  mays"  and  other  exiguous  possibilities 
so  elaborate  as  to  seem  unfit  for  practical  consideration  in  the  zealous  admin- 
istration of  justice.  The  opposite  view  has  been  expounded  in  the  following 
passages: 

1850,  Lord  Cranw«rth,  V.  C,  in  King  of  SieUitt  v.  WQcox,  7  State  Tr.  w.  e.  1040, 1068 : 
"Can  the  defendants  then  object  to  answer  that  which  might  subject  themselvea  to  penal 
consequences  if  they  should  go  to  Sicily  ?  I  think  not.  The  rule  relied  on  by  the  defend- 
ants  U  one  which  exists  merely  by  rirtue  of  our  own  municipal  law,  and  must,  I  think, 
have  reference  exclusively  to  matters  penal  by  that  Uw,  —  to  matters  as  to  which,  if  dis- 
closed, the  judge  would  be  able  to  say,  as  matter  of  Uw,  whether  it  could  or  oould  not 
entail  peual  consequences.  ...  No  judge  can  know,  as  matter  of  law,  what  would  or 
would  not  be  penal  in  a  foreign  country ;  and  he  cannot  therefore  form  any  judgment  aa 
to  the  force  or  truth  of  the  objectioa  of  a  witness  when  be  decUnes  to  answer  on  such  a 
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ofoph,lon  for  iImm  rMMM.  In  th.  •!>«»«•  of  .11  .uthorU,  o.  Ito  poKS  Ui;  «lTf 
pto^cUoo  U  eo..a...<i  to  wb.t  may  tMd  to  .ubj^t  .  p,rt,  to  «wjZ  i  w  Urn  " 

Wilt,  tM,  by  hU  di«lo..r«.  h«  might  b«.ttbJ.otod  to  th.  erimh..]  Uw.of  wm.otW^L 
•«gnty,  th.»  [d«og.r],  m  ChW  Ju.tio.  Cookburn  Mid  I..  Qu..„  .  B^r j.^T„  «dU  toTJI 

2S  ohll^,   K    !"  '""J^'"*''  «"■«••  but ..  danger  of  •„  imi.gln.ry  ,nd  m»Z 

r  J'a     *'"P'*'*'»I.  Ui.k  no  i».*on«bl.  m.n  would  ittff.r  it  to  i«flu.nc«Ti.  conduct  • 
8uch  dMg.r.  It  WM  u.r«r  th.  objwt  of  th.  provUion  to  obrirt.." 

In  point  of  precedent,  three  different  cam  may  be  aistinguished.  (1 )  Tlie 
act  may  be  criminal  in  another  court  or  system  of  law  in  the  ,umt  jurudic. 
turn,  of  legislative  sovereignty;  hera  the  privilege  applies.*  (2)  The  act  mav 
be  admitted  or  proved  to  be  actually  criminal  by  the  contemporary  Inws  of 
another  and  independent  tovenignty  ;  here  the  privilege  ought  not  to  apply, 
for  the  rea«>ns  above  steted ;  but  the  precedents  are  not  harmonious.*  (3)  Tlie 
act  may  not  be  arf«j«id  orprowd  to  be  criminal  by  any  other  State's  law  or. 
If  thus  cnminal,  to  have  been  done  so  as  to  make  the  claimant  of  the  priv. 
liege  actually  amenable  to  that  kw ;  here  the  privilege  ought  certainly  to  be 
denied,  and  it  would  seem  that  any  Court  would  concede  this.* 

§  2259.  0*taw  P«  a  «ite«  Penen;  Ofltow.  of  a  Corporatloa  «,d  PnbUo 
Oflelala.    It  is  obvious  that  the  criminal  act  of  a  third  peraon  cannot  be  the 

procMdlBgf  w*ra  pendinj  to  mIm  It,  for  unrh 

by  W 00.1  V.  C:  KiDK  of  SiJllle,  v.  Wil.ox! 
fyini,  dbtinKnUhml,  becaow  here  the  exixteme 
of  the  foreign  law  mul  the  actual  li.bility  niirtpr 
It  iuipeared  wlinittcil  upon  1 1«  record) ;  1828 
U.  8.  p.  8aline  Bank,  1  IVt.  100  (kUl  for  dl»! 
MT^ry,  aied  in  the  U.  8.  UUtrict  Court  for 
We«em  VirmDia,  agalut  ntwk:  older,  of  » 
>  irginia  bank ;  plea  allowed  that  an  aniiw<-r 
would  subject  them  to  penaltiei  under  a  Vir. 
f.«.  "y™**!-  tJHHtddtd:  1881,  Power  r. 
Klliii,  6  Can.  Sup.  1,1. 

♦  1896,  Brown  p.  Walker,  Itl  U.  8.  J9I,  1« 
Hup.  644,  M  quoteil  inpra.  In  tiriii  caw,  the 
gneatlon  aroee  for  an  net  once  criminal  by  the 
federal  law,  but  afterward*  given  atntntorv 
amneKty.  But  the  argument  of  the  minorltv, 
a»  qnnted  in/iro,  wonlil  apmly  equally  well  to 


»  1B.*8.ail;pe«<,f  n<a 
...  /il"'  '^*  '?''!■  ^°-  ••  ''■'"PWI,  I  Vea  8r. 
•*iil'^*T^. "'„'?**•  ""'•'•ring  a  defendant 
pnniahabi*  in  the  Britiah  criminallnriMiiction  in 
Calen»««.  though  not  in  Kngland,  held  not  com- 

K liable)  J  I7J0,  Brownaword  ».  Edwarda,  S  Id. 
3  (diacoTerjr  of  an  incmluooa  marrian,  re- 
?^*J""**'  '*'''*  Poni'haW.  in  the  accleaina- 
tical  Court ;  "the  general  rule  ia  that  no  one  la 
bound  to  auawer  ao  aa  to  aubject  himaelf  to  pnu- 
ialimenl,  whether  (or  notj  that  unulshnient 
ariaea  by  the  eccleaiaatkal  law  of  the  land  "). 

»  Pririln*  iinitd!  ISM,  King  of  Sicillea  v. 
""«»«;  '  Stat.  Tr.  a.  a  1049,  1068  (diacorerr 
aaked  from  agenta  of  a  revolutionary  govern- 
ment in  Sicily;  their  expoenre  to  pennltiea  in 
Sicily,  held  no  ground  of  privilege);  1854, 
State  p.  March,  1  Jonea  536  (answer  aa  to 
Jierjnry  in  Georgia,  compellable;  "our  Conrta, 
In  ailminiAtcring  juntice  among  their  auiton,  will 
not  notice  the  criminal  law*  of  another  State 
or  country"  for  thu  purpoae);  1887,  State  v. 
Thomaa,  98  N.  C.  599,  603,  4  S.  E.  518  (preced- 
ing raae  approved).  Prhiltqt  affirmm):  1867, 
U.  8.  of  America  p.  McRae,  1..  R.  4  Eq.  327 
S39  L.  R  .1  Ch.  App.  79.  87  (bill  for  ai^connt 
agalnat  defendant  for  money  received  aa  agent 
of  the  Confederate  States:  plea,  that  the  d«- 
feudaut  a  property  was  •     I.  to  seisore.  and 
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any  act  that  had  never  haif  the  remotest  taint 
of  cnmlnality  under  the  Federal  Uw ;  r  q.  any 
bill  of  discovery  into  account-books,  even  If  no 
interstate-commerce  law  had  ever  existed,  miglit 
reveal  an  «nibeailement  which  would  be  an 
oifenre  under  some  State  law  though  not  under 
any  Federal  statute;  so  that  the  minnritv's 
argument  la  logically  iudepaodent  of  the  special 
facta  in  Brown  c.  Walker, 
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■ubject  of  privilege  for  th*  cUisunt*  It  is  alw  plain,  on  th«  other  hand, 
thnt  n  corporation,  when  diaeoverj  it  lought  from  it  m  eueh,  is  to  be  eqaalljr 
protected  from  diaoloeure,  ao  far  u  it  is  capable  of  committing  a  criminal  act  * 
What  is  tite  effect  of  theeo  two  premises  upon  the  qnestions  that  arise  when 
discovery  is  sought  from  an  ofiur  or  tmplofti  of  a  corporation,  —  in  th«  usual 
case,  by  a  demand  for  the  production  of  the  corporate  books  7 

In  the  first  place,  the  employee  or  ofllcer  cannot  refuse  to  produce  on  the 
ground  that  the  disclosure  would  atfeot  the  corporation.*  On  the  other  ha„d, 
where  the  corporate  misconduct  involves  also  the  chumant's  misconduct,  or 
when)  the  document  is  in  reality  the  personal  act  of  the  claimant,  though 
nomnnlly  tliat  of  the  corporation,  iU  disclosures  are  virtually  his  own,  and 
to  thai  extent  his  privilege  protects  him  from  producing  them.*  Finally, 
public  ofBcIil  books,  being  the  property  of  the  Sute,  are  always  accessible  to 
iU  represenUtives  and  usually  to  the  public ;  and  no  guilty  officer,  merely  by 
his  own  entries  in  them,  can  any  more  insist  on  privacy  than  it  he  were  to 
have  gone  to  the  judicial  records  and  there  inscribed  a  foigery.* 

llDKtoa,  W  Ps.  5»S,  41  AM.  4M  (•mbniltmMt 
hr  th«  nMldrat  of  •  eorpontion ;  •xaroiiuUion 
ol  Ih*  eorpontloD  booki,  not  pnitwMd  bjr  Iha 
daftmlant'i  pnrili^). 

*  1701,  K  t.  WorMnham,  I  lA.  RSTin.  705 
(InfofantioB  aipUiiit  cnftom-hooM  oAlrcn  (ur 
fiinrinn  •  dutomhooM  bond ;  cMtumhuoM 
book*  Ml  eompclM  to  bo  prudoeodi  thUcwo 
ud  K.  r.  CumoliM,  dtod  m/mi,  with  th«  oikii- 
ing  one,  Mom  to  havo  tanod  oo  the  aooraa- 
teas  natnnot  mmim  o(  ibo  oflkoasnd  eori>-^i  ttl<  j 
ia  that  contary,  wlilch  won  rogardcd  ao  private 
richta  and  bodtoo,  althovgh  t»dajr  thor  wonid 
botnatod  aapohlic);  170*.  R.  r.  Moad,  t  Ld. 
Karm.  M7  (iiifonnation  agaioct  defoDdaat,  who 
with  oigbt  othon  wao  incoiporatod  ao  highwajr 
oarroyon;  lorrajron'  booko  not  rcqoimTtu  he 
Pfodocod.  the  booko  not  being  of  a  jinhlie  nar 
tart):  ISS6,  Bmlohaw  r.  Murphy. 7  C.  A  H.  «lii 
(llbol  i  a  witDooi  haTing  eaotody  o(  the  pariih 
vootfT-book  wao  compoTlcd  to  prodnre  it,  ao  it 
wao  roqairod  br  otatato  to  be  kept) ;  111.  Her. 
8t.  1874,  e.  SS,f  S  (like  the  Mooo.  otototo  infra) ; 
ItM,  State  V.  SiBith.  74  la.  MO,  5(4,  .18  N.  W.  483 
(tegiotond  pharmacirt'o  raporto,  flloil  as  reqaired 
by  law,  admitted) ;  1888,  Ruto  ».  Cnmmino,  TS 
id.  183,  IS*.  40  N.  W.  IM  {mat)  i  1899. 1.oab- 
TiUe  *  N.  R.  Co.  r  Com.,  I0«  Kj.  S3S.  51  8.  W. 
1*7  (criminal  proaocntion  for  an  nulawfnl  rail- 
road charge ;  a  tariff-oheet  pnhlirW  pooteri,  bold 
nut  a  private  docament,  and  therefore  onliject  to 
compnloorr  prodnction) ;  Maio.  Pub.  Kt.  1882, 
c.  S,  f  30,  Rev.  U  ISOS.  c.  3,  I  17  (no  *'  official 
paper  or  record  "  prodnred  by  a  witntoi  at  a 
legiolatiTe  hearing  io  to  be  within  the  privi- 
leite  aninot  oelf-crimination) ;  1899,  People  v. 
Cooioho,  158  N.  Y.  53S.  53  N.  E.  527  (faloa 
TOBcher*  nf  a  conmor  for  inaneot  feco,  ohtained 
by  onbpoena  from  hio  clerk,  held  not  within  the 
pririlege ;  this  cooo  roar  abo  ho  onpported  under 
the  fint  liead) :  1901.  State  v.  Donovan,  10  N.  I). 
S03,  8S  N.  W.  709  (druggint'o  record  of  laleo, 
kept  nnder  otatato,  roreivablo  to  charge  him 
with  illegri  liqaor  oolUng,  being  a  poblic  book) 


»  1850,  King  ol  Hicilieo  r.  Wllcoi. 
Tr.  ».  0.  1049,  1088  (l»ril  Crauworth,  V.  C.  i 
"  There  U  no  priviloge  og-inot  dloclooiag  mat- 
ter within  the  knowlo<ige  of  the  party,  merely 
hwianne  It  might  onhject  other  rnnnno  to  pan* 
Uhiieiit " ;  here,  perwno  in  Sicily). 

•  I  MM.  King  of  Hicilieo  r.  Wilcnx.  obi  npra, 
\0M  (dofendant  rorpomtiim  not  privileged  ao  to 

•  branch  of  tlie  Foreign  Kniiotmont  Act,  beranooi 

•  rorpiiratioii  woo  not  indictable  nader  It) ;  1890, 
Logon  V.  R  Co..  Mt  Pa.  401,  408,  19  Atl.  187 
(privllogo  held  applicable  to  oorporationo). 

•  11(18,  Hibbono  v.  Proprioun*  of  Watartoo 
Bridge,  5  Price  491  |"  a  clerk  to  the  dofondanU 
[a  corporatiiHi]  cannot  demar  on  the  ground 
that  hio  principalo  are  liable  to  penalttoo;  and 


hio  anawer  ooul>l  not  he  read  againot  them  ") ; 
l»m.  V.  8.  Kxproro  Co.  *.  Uenderoon,  (9  la. 
40,  i»  S.  W.  4M  (oimiiar). 

Dittingiiiah.  however,  a  refnoal  oa  the  groand 
that  the  (locamento  are  not  within  hio  eootnil 
{amtf,  If  2193,  2111,  2219).  The  general  appli- 
eability  of  the  privilege  to  ^«m<«(«,  oo  well  ao 
to  teotimuny  on  the  ttanJ,  io  noticed  obewheie 
i/wif,  I  228t). 

*  1744,  R.  V.  Comelino,  2  Stra.  1210  (infor- 
mation againot  Ju^ticeo  fur  granting  lirenMO  for 
money ;  Tnopectiun  of  the  corporate  booko  not 
allowed);  1749,  R.  r.  Pumeil,  1  W.  Bl.  37,  45, 
a  T.  11.  202,  note  (information  against  the 
vice-cliaiicellur  of  Oxford  L'nivorsity,  for  not  pnn- 
ishing  certain  offences ;  iiiopection  of  thecorporar 
tiun-Uioks  refused,  because  they  "  relate  to  the 
defendant's  behaviour  ao  a  member  of  a  particu- 
lar corporation";  though  it  had  been  argnwl 
tliat  "  when  a  man  is  a  magiotrate,  ond  ao  ouch 
hao  books  in  his  custody,  bis  having  the  office 
shall  not  aeciete  thooe  hooks  which  another  vice- 
chancellor  mnot  have  produced");  1849,  R.  v. 
Granatelll,  7  State  Tr.  v-  o.  979,  986  (aerreUry 
of  the  P.  ft  O.  8.  N.  Co. :  refusal  to  produce 
ducnmento,  on  account  of  their  tendency  to 
criminate  other*  "  for  whom  I  am  intereoted  " 
awl  himself,  sanctioned) ;  1898,  McElree  r.  Dar- 
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|22«0.  rMti-tM^lMtoMMiMia.-  M(Mt  erimiMi  Mto  •!•  mad*  up  of 
two  or  more  tubordiiMto  faoU,  Mch  m  eiMiitM  part  of  tha  compbtod  crime, 
Fur  example,  emlwulementaMumeaCD  a  poaition  of  truat  or  eiapioyment 
(2)  the  receipt  of  valuablea  by  the  incambent,  (3)  their  improper  diapooiiL 
So  alao  araou  at  oommon  law  involves  (1)  the  existence  of  a  atructoie,  (2)  iu 
usa  aa  a  dwelling,  (3)  the  aetting  Are  by  tlie  accuaed,  (4)  a  deatruction  of 
aom*  part  of  the  stmctar*.  Again,  fornery  by  utterance  involves  (1)  tHme- 
sion  by  the  accuaed  (2)  of  a  certain  kind  af  document  (3)  fah>e  in  iU  imtiira, 
aud  (4)  iu  transfer  to  another  person.  In  all  these  insUnces,  no  one  of  the 
component  facU  constitutes  of  itself  the  crime,  and  yet  every  one  of  them 
must  bo  esUblisiied  in  order  to  establish  the  crime.  It  is  therefore  obvious 
that  unless  the  privilege  is  to  remain  an  empty  formula  easily  evaded,  lU 
protection  must  extend  to  each  one  of  these  facU  taken  separately,  as  well  as 
to  the  general  whola  It  would  be  immaterial  whether  the  evasion  consisted 
in  obtaining  fron.  the  witneaa  himaelf  all  these  component  facU  by  separata 
inquiries,  or  in  obtaining  one  such  fact  by  inquiry  of  himself  and  the  remainder 
by  other  proof ;  the  difference  would  be  merely  in  the  quantity  of  evasion  ;  for 
it  would  be  the  witness'  own  disclosure  which  still  would  be  essential  to 
complef  .M  proof,  and  hia  own  diacloaure  would  thus  essentially  involve  a 
criminating  fact 

Such,  and  no  more,  ia  the  orthodox  and  traditional  doctrine  that  the  privi- 
lege  oovera  facta  which  even  "  tend  to  criminate  " : 

naO,  L.  C.  Hiirdmett,  in  Wtartr  v.  A/mmA,  9  Vee.  8r.  108:  "SuppoM  s  bill  for  dis- 
«OT»ry  of  wsito,  ehargiriK  the  defendant  to  b«  tenant  for  life  and  that  he  oomniitted  wMte, 
and  praying  that  he  nmj  let  forth  and  dUeover whether  he  is  not  taiin-t  for  life;  be  may 
plead  [his  pririlegej  to  ths  diioovery  whether  lie  hath  oommltted  waete  or  not,  but  not 
whether  be  u  tenant  for  life  or  not  .  .  .  He  may  pleadtodiaoovaryof  tbeaeteaMing  ths 
forfeiture;  but  this  ii  not  a  plea  to  that,  bat  to  diMovery  of  the  estate.  There  never  was 
such  a  thing  heard  of.    Consider  how  far  it  would  go."  > 

1807,  L.  C.  EUoH,  in  Claridgt  v.  //oorr,  14  Ves.  Jr.  M:  '<  A  defendant  has  the  right  to 
insist  that  be  is  not  to  be  compelled  to  answer,  not  only  the  broad  and  leading  fact,  but 
any  faot  the  answer  to  which  may  furnish  a  step  in  the  proeeoution,  if  any  person  should 
ebooM  to  indict  bim  ";  here,  diaeovery  was  refuned  as  to  a  transfer  of  stock  which  with 
other  fsote  was  alleged  to  be  the  compounding  of  a  felony. 

1809,  L.  C.  EMon,  in  Paxton  y.  DaugloB,  18  V«i.  Jr.  238,  242,  IB  id.  228:  "  If  a  series 
of  questions  are  put,  all  meant  to  establish  the  same  criminality,  you  cannot  pick  out  a 
particular  question  and  say,  If  that  alone  had  been  put,  it  might  hare  been  answered.  .  .  . 
He  is  at  liberty  to  protect  himwif  against  answering,  not  only  the  direct  question  whether 
bo  did  what  was  illegal,  but  alao  every  question  fairly  appearing  to  be  put  with  a  view  of 
drawing  from  him  an  answer  containing  nothing  to  aSect  him  except  as  it  is  one  link  in 
a  chain  of  proof  that  is  to  affect  him  " ;  here  the  inquiry  concerned  consideration  of  a 
bond. 

1827,  V.  C.  Leaelt,  in  Green  v.  Weaver,  1  Sim.  404,  430:  "[L.  C.  Eldon  in  Paxton  v. 
Douglas]  went  there  to  the  extent  of  stating,  not  only  that  a  man  should  not  make  a  dis- 


>  This  ntteranee  ii  not  the  earlieit  appea^ 
ance  of  the  doctrine ;  it  had  been  recogtited  br 
the  same  jadge  shortly  before :  1749,  East  India 
Co.  e.  Campbell,  1  Vee.  8r.  SIS  ("  If  a  defendsat 
is  not  obliged  to  answer  the  feet*,  he  need  not 


answer  the  eircnmstaaees,  althongh  they  here 
Dut  rach  an  immediatt  tendencT  to  crimiuate  "). 
Moieorer,  in  L.  C.  MacelesfielJ'i  Trial,  in  1785 
'"-■  — t,  I  IMI),it  already  appears  in  fait 
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eorery  that  would  subject  hinueU  directly  to  penalty  or  criminal  prosecution,  but  tliat 
every  question  leading  incidentally  to  that  conclusion  would  be  liliewise  equally  objec- 
tionable. Now  when  one  comes  to  look  at  that  as  a  proposition  unexplained,  one  cannot 
help  seeing  that  the  true  principle  if  a  bill  in  equity  w  that  every  sUtement  of  fact  in 
every  bill  ought  to  be  ' incidentally  leading'  to  the  same  conclusion,  ultimately,  as  the 
prayer  of  the  bill  does  lead  to;  for  the  fact  is  either  conducive  to  the  general  result  or  it 
U  unimportant  and  irrelevant.  But  I  take  Lord  Eldon  to  have  meant  (and  which  per- 
haps is  not  very  fully  explained  in  the  report,  and  which  satisBed  my  mind  a  good  deal) 
not  that  every  (act  which  may  lead  to  the  effect  of  subjecting  a  defendant  to  a  penalty  is 
objectionable;  but  where  the  sole  gist  and  object  of  the  suit  is  to  convict  a  man  m  a 
penalty,  where  there  would  be  no  other  purpose  but  to  have  relief  in  a  court  of  equity  on 
the  footing  of  penalty,  that,  as  a  Court  of  equity  does  not  relieve  on  penalty,  it  will  not 
give  any  incidentiil  discovery." 

1807,  Aaron  Burr's  Trial,  RoberUon's  Rep.  1,208,244;  treason;  a  cipher  letter  was 
placed  before  the  witness,  who  had  been  secreUry  to  the  defendant,  and  he  was  asked  by 
Mr.  McRae,  tor  the  prosecution:  "Do  you  understand  the  contenU  of  that  paper?" 
Mr.  WUliam»,  for  the  defendant :  "  He  objeoU  to  answer.  He  says  that,  though  that 
question  may  be  an  innocent  one,  yet  the  counsel  for  the  prosecution  might  go  on  grad- 
ually, from  one  question  to  another,  until  he  at  last  obtained  matter  enough  to  criminate 
him.  If  a  man  know  of  treasonable  matter,  and  do  not  disclose  it,  he  is  guilty  of  mis- 
prision of  treason.  .  .  .  The  knowledge  of  the  treason,  again,  comprehends  two  ideas,  — 
that  he  must  have  [1]  seen  and  understood  [J]  the  treasonable  matter.  To  one  of  these 
pointe  Mr.  ^".  is  called  upon  to  depose;  if  this  be  established,  who  knows  but  the  other 
elements  oi  the  crime  may  be  gradually  unfolded  so  as  to  implicate  him?";  Mnrthall, 
C.  J. ,  sanctioning  the  witness'  refusal :  "  According  to  their  [the  prosecution's]  statement, 
a  witness  can  never  refuse  to  answer  any  question  unless  that  answer,  unconnected  with 
other  testimony,  would  be  sufficient  to  convict  him  of  a  crime.  This  would  be  rendering 
the  rule  almost  perfectly  worthless.  Many  links  frequently  compose  that  chain  of  testi- 
mony which  is  necessary  to  convict  any  individual  of  a  crime.  It  appears  to  the  Court  to 
be  the  true  sense  of  the  rule  that  no  witness  is  compellable  to  furnish  any  one  of  them 
against  himself.  It  is  certainly  not  only  a  possible  but  a  probable  case  that  a  witness,  by 
disclosing  a  single  fact,  may  complete  the  testimony  against  himself,  and  to  every  effectual 
purpose  accuse  himself  as  entirely  as  he  would  by  stating  every  circumstance  which  would 
be  required  for  his  conviction.  That  fact  of  itself  might  be  unavailing;  but  all  other 
facto  without  it  would  be  insufficient.  While  that  remains  concealed  within  his  bosom,  he 
is  safe ;  but  draw  it  from  thenco,  and  he  is  exposed  to  a  prosecution.  The  rule  which  de- 
clares that  no  man  is  compellable  to  accuse  himself  would  most  obviously  be  infringed  by 
compelling  a  witness  to  disclose  a  fact  of  this  description.  What  testimony  may  be  pos- 
sessed, or  is  attainable,  against  any  individual,  the  Court  can  never  know.  It  wouM 
seem,  then,  that  the  Court  ought  never  to  compel  a  witness  to  give  an  answer  which  dis- 
closes a  fact  that  would  form  a  neoeasary  and  essential  part  of  a  crime  which  is  punishable 
by  the  laws." . 

These  expositions  of  the  principle  have  ever  since  been  followed  without 
controversy.*  The  doctrine  may  therefore  be  defined  by  enumerating  three 
classes  of  cases.  It  plainly  does  not  apply  to  a  fact  which  merely  under 
some  conceivable  circumstances  may  form  part  of  a  crime  (for  any  fact  at  all 
may  conceivably  do  that,  —  for  example,  using  a  copy  of  the  Holy  Scriptures 
in  preaching  the  Gospel,  provided  «  law  against  heresy  were  in  force).  But 
it  applies  (1)  to  a  fact  which  is  relevant  to  an  inquiry  whose  sole  or  o"stii- 

s.  3S9  (Ot«!n  u. 


*  1836,  Olrnn  /;.  Houston,  I  Keen  329,  a39 
(Lord  r<anedale,  M.  R.,  approved  the  discinrtion 
taken  in  Oreeu  v.  Weaver) ;  1853,  Chadwick  v. 
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tial  object  is  to  charge  a  crime  upon  the  claimant ;  or,  (2)  to  a  fact  which 
forms  an  essential  part  of  a  oiiir'*  now  desired  to  be  charged  against  the 
claimant  as  a  subordinate  pu-T.-.s^  it,  tuo  inquiry;  or,  (3)  though  no  crime 
is  desired  to  be  charged  aga  u^t  the  claim  .ut  c  r  any  purpose  whatever,  to  a 
fact  which  would  form  an  ess  U'Hlp.utof .  rt.u  under  certain  circumstances, 
which  circumstances  for  pr  ti.  .1  purposes  just  now  be  deemed  to  be  true 
of  the  claimant.  The  first  cL-^  i.:c!c  ^o^  tho  case  of  an  accused  in  a  criminal 
ease,  where  the  privilege  exempts  him  from  all  answers  whatsoever,'  and 
that  of  a  bUl  in  equity  to  enforce  a  penalty,  where  the  privilege  exempts 
from  all  discovery,  even  on  incidental  pointa*  The  second  class  includes  the 
ordinary  case  of  a  witness,  not  a  party,  against  whom  it  is  desired  to  prove 
a  crime  by  way  of  impeachment  The  third  class  includes  those  cases  in 
which  the  proof  of  a  crime  is  no  part  of  the  cause  nor  of  the  purpose  of  the 
interrogator,  and  in  which  therefore  commonly  arises  a  diflficult  question 
(post,  §  2271)  as  to  the  proper  person  to  determine  whether  the  fact  is 
part  of  any  crime  at  all.  The  necessity  for  this  last  question  is  due  to  the 
present  principle,  for  since  any  fact  may  theoretically  be  conceived  as  potcii- 
tially  forming  part  of  a  crime  under  some  conditions,  and  since  the  privilege 
can  properly  be  enforced  only  on  the  theory  that  the  fact  is  part  of  a  crime 
under  the  actual  conditions  of  the  inquiry,  it  becomes  inevitable  to  make 
some  compromise  between  these  two  extreme  requirements. 

Apart  from  the  last  problem,  which  involves  another  aspect  of  the  principle, 
the  application  of  the  present  rule  obviously  turns  much  upon  the  various 
definitions  of  the  criminal  law  and  upon  the  special  facts  of  each  case  and  each 
witness.  It  may  be  noted  particularly  that  in  bankruptcy  proceedings  the 
English  Courts  had  apparently  driven  a  coach-and-four  through  the  privilege,* 

eration  wa»  held  properly  refua«<l,  bcraiue  the 
latter  part  of  it  was  not  neceiwnrv) ;  IS-TS,  Ite 
Heath.  2  D.  &  Ch.  214,  221  (<|ueiitii>iii<  a«  to  the 
baiikrnpt'a  disposition  of  guodn,  uhjpcted  to  an 

mmiiiatiitir    kin.    in    MnanAA*    »..    fK.>...l..ln..k     Ai- 


*  As  aniveml  practice  concedoa.  For  the 
qnestion  whether  at  leaM  the  quettion  mag  be  put 
to  him,  and  a  formal  claim  of  pririlogs  exacted, 
lee  iKl,  §  2268. 

«  ISao,  Thorpe  v.  Macanley,  5  Madd.  218, 
829  (lihel ;  diacorery  refaned  on  all  puinU,  where 
"the  iole  object  of  "the  bili  ia  to  prove  ...  the 
truth  of  the  criminal  char)^ ;  every  qnestion 
asked  most  necessarily  be  with  a  view  to  that 
end  and  tend  to  that  point ") ;  1837,  Green  v. 
Weaver,  I  tiim.  404  (qnoted  mpm) ;  1887,  Barton 
0^  Yoanft.  17  Low.  Can.  379  {qui  tarn  for  penal- 
ties ;  held,  that  defendant,  being  sworn,  was  not 
bound  to  answer  any  questions  as  a  witness. 
*'  the  tendency  of  every  material  question  neces- 
sarily beinj;  to  subject  him  to  penalties,"  and 
thus  it  became  merely  a  question  of  how  to 
claim  the  privilcee  most  conveniently  and  ex- 
peditiously i  Tascherean,  J.,  diss.). 

*  The  bearin)(  of  the  principle  noted  ante, 
I  2257,  may  have  had  something  to  do  with 
these  ruling :  1820.  Ex  nnrte  €ossens.  Buck 
Bkcy.  Cas.  531, 540  ( L.  C.  Eldon :  ■•  A  bankrupt 
cannot  refuse  to  discover  his  estate  and  etfecta, 
.  .  .  [thonghl  that  information  may  tend  to 
•how  that  he  has  property  which  he  has  not  got 
according  to  law,'"  this  being  "  a  qualification  " 
of  the  nneral  rule ;  but  a  question  whether  a 
oeitain  bond  was  received  for  ao  illegal  cooaid- 
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criminating  him  in  respect  to  fraudulent  dis- 
position, held  not  privileged ;  following  Ex  part» 
Cossens) ;  1833,  Rt  Smith,  ib.  2;tO,  235  (similar; 


the  words  of  the  statute  being  taken  ss  an 
express  authorization) ;  1856,  R.  t'.  Sloggett,  7 
Cox  Cr.  139,  before  five  judges  (privilege  recog- 
nised for  certain  matters) ;  1856,  R.  r.  Scott, 
1  D.  &  B.  47,  before  five  judges  (privilej^  held 
to  have  been  abrogitted  by  statute  for  the  bank- 
rupt;  Coleridge,  J.,  diss.);  1877,  Ex  part* 
Schofield,  L.  R.  6  Ch.  D.  230  (similar ;  but  the 
exemption  still  applies  to  witnesses  in  bank- 
rnptcv  proceedings);  1892,  R.  ».  Erdheim,  9 
Q.  B.  260,  267  (R.  r  Scott  followed);  1902.  R» 
X.  Y..  1  K.  B.  98  (tlie  debtor  may  be  ex.imim'd 
at  large,  in  bankruptcy  proceedings,  by  the  peti- 
tioning creditor,  because  "since  1869  ...  it  is 
difficult  to  say  that  bankruptcy  proceedings  are 
in  any  sense  criiniual").  The  statutory  am- 
nesty (post,  i  2281)  may  affect  some  of  these 
rulings.  For  a  few  intervening  cases  approving 
R.  V.  Scott,  in  regard  to  eonfiitioiu,  see  ante, 
{  850.  For  the  Federal  hankruutey  statnte.  lea 
poet,  a  8281,  2888. 
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long  before  the  modern  statute  of  1883  •  had  expressly  nullified  it  For  other 
varieties  of  crimes  and  proceedings,  no  especial  difficulties  arise  and  no  gener- 
alizations seem  profitable.' 

§  2261.  F«ot«  Fonilslilnc  •  Cine  to  the  DlaooTary  of  Criminal  Pacts.  It  is 
obvious,  from  the  illustrations  given  in  the  orthodox  definitions  of  the  fore- 
going principle,  that  the  notion  of  a  fact  "tending  to  criminate"  is  that  of  a 
fact  forming,  in  the  phrase  of  Chief  Justice  Marshall, "  a  necessary  and  essen- 
tial  part  of  a  crime."  The  assumption  is  that  the  means  of  establishing  the 
other  parts  are  already  available  for  the  prosecution,  and  that  the  claimant's 
disclosure  of  the  missing  link  will  complete  the  chain  and  thus  in  effect 
criminate  him.  This  doctrine  about  "  tending  to  criminate  "  is  thus  merely 
a  logical  deduction  from  the  fundamental  principle. 

But  the  phrase  has  also  been  wrenched  and  extended  in  a  certain  class  of 
rulings,  to  mean  much  more,  namely,  to  cover  facts  which,  though  colorless 


*  P"^,  H  3381,  3283.  The  earlier  ralin); 
Menu  not  to  have  gune  so  far :  1*93,  Chamber* 
B.  Thompdon,  4  Brown  Ch.  C.  «4  (bankruptcy ; 
privilege  allowed  as  to  acta  of  bankruptcy  and 
intent  to  defraud,  but  not  as  to  the  fact  of 


cnnenee  of  five  was  necewtary  for  orerruling 
it);  ///..•  1880,  Tavlor  ».  Mclrvin,  94  111.  489, 
493  ( bankruptcy  iTJ/e.;  1845,  State  v.  Blake, 
25  Me.  350,  353  (whether  he  had  admitted  thnt 
his  former  teatimouy  was  false,  tftnlilt,  priv- 
ileged; but  not  whether  he  had  said  that  he 
would  testify  as  C.  told  him  to) ;  Mas:  :  1837, 
Com.  r.  Kimball,  24  Pick.  366,  369  (reUiling 
liquor  unlawfully ;  questions  to  witnesses  as  to 
purchases  mude  of  defendant,  held  not  privi- 


trading). 

'  The  other  rulings  are  as  follows:  Enniand: 
1750,  Weaver  v.  Meath,  2  Ves.  Sr.  108  (dis- 
covery of  the  fact  of  tenancy  for  life,  re<iuited, 

though  other  facts  would  show  a  forfeiture  of  ,  -  ■  j  i,  .i.  ••„..„ 
it)  ■  1751,  Finch  v.  Fimh,  ib.  491  (discovery  of  leged ;  "  the  cases  depend  much  upon  their  own 
tact  of  marriage  and  tawful  issue,  compelled  ;  "  it  circurast.uces") ;  .«,nn. .;  1868,  himmons  ».  Hoi- 
Aoe»  not  tend  to  discovery  whether  hrcohahited  ster,  13  .Minn.  249, 254  (libel)  ;Mo. :  881  htote 
with  anv  woman,  if  he  should  answer  whether  v.  Talbot  73  Mo.  347  359  (bigamy) ;  .V.  H.  : 
he  has  hr  ha.,  not  a  son  lawfully  -begotten  •);  1855  Coburn  v.  (dell,  30  N.  H.  540  555  ; 
1811  Gates  c.  Hardacre,  3  Taunt.  424  (usury;  N.  Y.:  1830,  People  u.  Mather,  4  Wend.  229, 
a  question  whether  the  witness  had  before  this  258;  1832,  Bellinger  v.  People,  8  id.  595  (wit- 
had  the  bill  in  his  possession,  held  privileged,  ness  not  compeUed  to  state  what  she  swore  to 


as  a  "link  in  a  chain  ") ;  1802,  Cartwright  », 
Green,  8  Ves  Jr.  405  (taking  money  of  another) ; 
1828,  Maccallnm  v.  Turton.  2  Y.  4  J.  183,  192 
(sale  of  shares  of  a  dissidved  company,  held 
privileged  under  the  circumstances);  18.33,  K. 
V.  Pegler,  5  C.  &  P.  521  (question  whether 
witness  had  not  "said  that  he  committed"  an 
offence,  held  privileged) ;  1842,  l«e  i>.  Read,  5 
Beav.  381,  385;  1850,  King  ».  King,  2  Rob. 
EccL  153,  156  (divorce  for  adultery);  1851, 
Short  0.  Mercier,  McN.  &  G.  205,  216  (stock- 
jobbing; useful  opinion  by  L.  C.  Truro) ;  1864, 
Bnun  V.  Bnnn,  4  l)e  G.  J.  *  S.  316  (fraudulent 
conveyance  under  the  statutes  of  Elisabeth  ; 
held  that  the  penalty  and  forfeiture  clauses  of 
the  statutes  did  nit  exempt  from  discovery  as 
to  the  mere  possession  of  such  a  deed) ;  Canada: 
1885,  Brown  e.  Hooper,  3  Man.  86  (examination 
as  to  a  fraudulent  conveyance,  prohibited) ;  1901, 
Hopkins  v.  Smith,  1  Ont.  L.  R.  659  (discovery 


on  a  prior  examination,  because  It  might  tend 
to  convict  her  of  perjurv) ;  1840,  Bums  f.  Kemp- 
shall,  24  id.  360,  4  Hill  468  (usury);  1842, 
(Cloves  V.  Thayer,  3  Hill  564,  566  (usury) ;  l!'45. 
People  V.  Bodine,  I  Uenio  281,  314  (like  Bel- 
linger V.  Feoi^e,  supra) ;  1846,  Bank  v.  Henry, 
a  id.  155,  157  (usury);  1847,  Henry  v.  Salina 
Bank,  1  N.  Y.  83,  86  (usury);  1894,  People  c. 
Forbes,  143  N.  Y.  219. 224,38  N.  E  303  (mnnler 
by  poisonous  gas) ;  N.  C:  1895,  Smith  v.  Smith, 
116  N.  C.  386,  21  S.  E.  196  (whether  the  wit- 
ness had  had  connection  with  the  defendant  in 
a  divorce  proceeding,  a  single  act  of  the  sort 
not  being  criminal,  held  privileged);  5.  C; 
1819,  State  V.  Edwards,  2  M.  &  McC.  13  (chal- 
lenge to  a  duel) ;  1842,  Poole  v.  Perritt,  1  Spean 
128  (gaming) ;  Tenn. :  1860,  I^ea  r.  Henderson, 
1  Coldw.  146,  149  (seduction);  Tex.:  1851, 
Flovd  i'.  State,  7  Tex.  215  (rule  in  U  8.  v.  Burr 
followed);  U.  S.:  1807,  U.  8.  v.  Burr,  U.  S. 


of  maintenance ;  where  the  whole  topic  is  crim-  (quoted  supra) ;  1876,  Matter  of  Graham,  8  Ben 

inal,  the  party  may  refuse  to  answer  at  all);  419  (gamblmg) ;    Va.:  1873.  Cullen  ».  Cora., 

United  SMes:  Conn.:  1831,  Skinner ».  Jndson,  24  Gratt.   624,  635  (duelling ;  questions  to  a 

8  Conn   528.  535  (fraudulent  conveyance) ;  Ga:  surgeon  in  attendance,  held   by  possibility  to 

1853,  Higdon  v.  Heard,  14  Gs.  255.  2.58  (gam-  Involve  a  cnminatiug  tendency);    \V,f.:  1899 

inn) :  1901,  Wheatley  r.  State,  114  id.  175,  39  Miakimmins  v.  Shaver,  8  Wyo.  392,  58  Pac.  411 

8.  E  877  (whether  the  witness  had  seen  defend-  (compounding  a  felony  ;  rule  of  U.  S.  ».  Burr 

ant  gaming,  held  not  privileged ;  four  judges  adopted ;  Knight,  J.,  diss.), 
disanprovea  of  Higdon  v.  Heard,  bat  the  eon- 
"^•^                                                            3120 
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in  themselves,  hypouibiltty  may/uTHtsh  a  chce  in  searching  for  other  facts 
and  U.US  lead  ultimately  to  the  extm-judicial  detection  of  fhe  criminal  fact 
and  Its  subsequent  mfra-judicial  proof  by  other  testimony.    How  *idelv  this 

tti  Tn^B'f  "r  ''^"'"'"■'' """°"  '""y  "^  seeni°';:;'iked 

features  (1)  By  this  mterpretatiou  the  fact  ceases  to  be  a  "necessary  and 
es.sential  part  of  a  crime,"  and  becomes  merely  a  colorless  fact  havL  io 
cnminal  flavor  under  any  circumstances,  -  as  if  the  witness  be  asked  to  dis- 
flr„h  '  T  r""!'  T^  *''""  '"  ^'  "^"^^'""^  ^  ^""°d  a  man  who  disclo.es 
win  r  '*°^'°  r f     ^^^  ^^  '^^  interpretation  the  relation  be- 

tween the  mam  crime  and  the  fact  « tending  to  criminate  "  is  not  a  logical 
and  mherent  one,  ^  e  that  of  a  legal  whole  to  its  parts,  but  a  casual  and  ex- 
ternal one, ,«.  a  relation  consisting  in  the  probability  that  the  one  fact  will  so 
stimulate  the  »ngenmty  and  fit  the  resources  of  certain  prosecuting  officials 
that  they  wiU  be  enabled  thereby  to  discover  the  other  fact,  which  otherwise 

hv  tb!™  'T  ?f  °*1?  T^  r°"'''''  ^""^•^  ^»^«  '«'°''i°«d  undiscovered 
by  them.  Ihe  thought  of  making  an  important  rule  of  law  turn  upon  so 
casual,  ephemeral,  and  unmeasurable  a  test  as  this  was  never  entertained, 
and  could  not  have  been,  by  so  wholesome  a  thinker  as  Chief  Justice  Mar- 
shall.   It  was  reserved  for  latter-day  Courts,  who  treated  the  privilege  with 

r.i;  t  S"""'^'  ''T  ^T^  *°  ^''P*"'^  ''  *"*°  "^^'y  attenuation,  to 
resort  to  this  meaning.  In  Counselman  v.  Hitchcock,  and  its  accordant  fil- 
ings, wherein  the  question  arose  whether  a  statute  prohibiting  the  subse- 
quent use  of  compulsory  self-incriminating  testimony  was  effectual  to  nullify 
the  privilege,  the  main  argument  against  such  a  statute's  efficacy  was  held 
t^.  t^-  !»'"«. '"f7'«*''f°.>  «•  that  the  privilege  protected  even  against 
facts  which  might  furnish  indirectly  a  clue  to  crime,  and  that  the  statute 
had  not  annulled,  and  could  not,  this  use  of  such  facts.  These  statutes,  and 
!  'riTu"^T  ""'/''  examined  in  their  place.»  It  is  necessary  here  to 
note  that  this  theory  of  the  scope  of  the  privilege  is  heterodox  and  unsound. 
It  had  in  fact  long  before  been  disposed  of,  without  regard  to  its  bearing 
upon  such  stetutes.  The  issue  was  squarely  presented  in  rulings  upon  a 
claim  of  privilege  resisting  such  an  interrogatory  as  this:  "Who.  other 
than  yourself,  is  known  to  you  to  have  participated  in  a  crime? "or  "to 
have  been  present  at  ite  commission?"  The  following  opinion  faces  the 
issue  firmly:  o     r  kuc 

^f.l.wy"'"'*'  ^t '"  ^r'  "■  *""•  2  ^°-  *20.  122:  "W-  the  witness  right  in 

«  fT  Th  ^Tk  •'*r"°u  ""  *''"'  '^""'*  ^l***  *»«'  "■"""  '^""'d  implicate  hi  J! 
self?    The  record  .hows  that  the  game  of  faro  is  played  with  cards,  by  one  person  a. 

from  the  others,  agam.t  the  banker;  and  that  there  is  no  common  interest  among  those 
per*,n,  playing  agamst  the  banker.     Thus  it  appear,  that  each  player  againsTZ  bank 

who  bet  at  the  game  of  faro,  not  naming  yonnelf.-  The  an^rer  of  U,e  witnew  i<,  uZ 
posmg  h,m  to  he  A)  that  'if  I  tell  that  B,  C.  and  D  played,  it  will  bo  either  fuTl  or^Z 
til  evidence  that  I  played.'    ThU  U  the  whole  argument  of  the  c.«,-.u  ar^m^nt 

*  Pot,  I  usa. 

am 
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which  I  think  U  totally  nntonablt  in  Uw  and  nMon.  ...  The  quMtion  ia,  ■  Who  did 
you  Me  betting  at  faro  except  yoaneif  ?  It  is  believed  that  a  direct  aniwer  in  the  nega- 
tire  to  thii  woold  be,  '  I  ia«r  no  one  bet  at  faro.'  This  answer,  I  tbinlc,  aU  will  a'low, 
doej  not  accuse  liim.  But  tappose  his  answer  most  be,  that  he  saw  B  bet  at  {aro,  eau  it 
not  be  true  that  though  B  bet,  yet  he,  the  witneM,  did  not?  Doe*  the  mere  fact  that  one 
man  saw  another  commit  crime,  prove  in  law  or  reason  that  he  who  saw  the  erima  com- 
mitted was  a  participator  ?  ...  But  in  this  case  it  is  said,  if  the  witneea  is  bound  to 
tell  who  bet  at  the  game,  without  nnming  himself,  then  those  persons  who  are  named 
will  be  examined  as  to  the  fact,  whether  he  bet ;  and  if  the  witness  is  not  compelled  to 
name  who  did  bet,  then  they  will  remain  unknown  to  the  grand  jury,  and  cannot  be  ex- 
amined whether  the  witness  bet.  I  understand  this  doctrine  to  be  grounded  more  un  the 
fear  of  retaliation  than  on  any  sound  principle  of  law.  Will  the  law  permit  a  man  to 
keep  offences  and  offenders  a  secret,  lest  the  offenders  should  in  their  turn  give  evidence 
against  him  ?  I  have  looked  into  the  oases  cited  at  the  bar,  and  I  am  unable  to  perceive 
any  principle,  in  any  of  them,  which  ought  to  vary  the  foregoing  opinion."  » 

The  rule  as  thus  expounded  is  in  accord  with  the  earliest  precedent  recogniz- 
ing the  doctrine  of  facts  "  tending  to  criminate," '  and  seems  to  have  been 
generally  accepted,*  Whatever  may  have  been  the  extent  of  the  subsequent 
misconception  in  the  cases  complicated  by  the  statutes  already  referred  to 
(post,  §  2282),  the  tenor  of  the  principle  in  its  original  bearings  seems  plain. 


3.   Form  of  Siaoloanre  proteoted. 

§  2263.  a«neral  Principle.  In  the  interpretation  of  the  principle,  nothing 
turns  upon  the  variations  of  wording  in  the  constitutional  clauses ;  this  much 
is  conceded  (ante,  §  2252).  It  is  therefore  immaterial  that  the  witness  is 
protected  by  one  Constitution  from  "  testifying,"  or  by  another  from  "  furnish- 
ing evidence,"  or  by  another  from  "  giving  evidence,"  or  by  still  another  from 
"  being  a  witness."  These  various  phrasirgs  have  a  common  conception,  in 
respect  to  the  form  of  the  protected  disclosure.     What  is  that  conception  ? 

*  The  learned  judge  might  have  added  that 
the  whole  argument  upposed  by  him  rested  on 
the  assumption  that  these  other  persons  not 
oulv  were  then  unknown  but  unsuspected,  and 
that  thev  wonld  have  remained  nnsospected  ex- 
cept for  the  witness'  discloanre,  —  an  aasamption 
which  is,  to  say  the  least,  an  exaggerated  one. 

>  1725,  Lord  Chancellor  Macclesfield's  Triiil, 
16  How.  St  Tr.  767, 9S0,  1146, 11.50  (the  former 
iiiciimlieut  of  a  public  office  was  asked  what 
wiut  the  f^reatest  price  for  which  it  was  illegally 
Riild;  this  was  held  a  privileged  question,  as 
involving  by  implication  his  own  complicity  in 
such  a  transaction ;  the  question  "  wlietber  be 
Icuows  ot  any  money  paid  to  the  Great  Seal 
by  anv  master  in  chancery  "  was  also  held  priv- 
iloged,  because  the  next  question  might  be 
whether  he  was  himself  a  master ;  but  the  qnes- 
tion  whether  he  knew  of  money  being  so  paid 
by  any  other  master  than  himself  was  held  Hot 
privil'gou/. 

♦  Eng. :  1832,  B.  r.  Slaney,  5  C.  *  P.  213, 
214  (lihdi ;  a  witness  was  not  compelled  to 
answer  whether  he  had  written  the  libel,  but 
was  compelled  to  answer  whether  he  knew  who 
did,  and  then  was  allowed  to  leftase  to  name  the 


person, "  liecanse  it  may  be  himself") ;  U.  S. : 
1850,  Richman  v.  State,3  Greene  la.  .133  (answer 
to  tjie  question  "  l>o  yon  know  of  any  person, 
other  than  yoniself,  being  engaged  in  gam- 
ing, etc.  1  "  bold  coropelUble) ;  1861,  Prints  v. 
Cheeney,  II  la  469  (answer  to  the  question 
"  what  he  knew  in  regard  to  any  person's  tear- 
ing down  and  carrying  away  the  property,"  held 
not  compellable);  1863,  State  v.  Dnity,  15  id. 
425  (answer  to  the  question  "  if  he  knew  whether 
N.  1).  altered  a  bull,"  held  compellable;  the 
prece<ling  case  distingnished) ;  1829,  Ward  r. 
State,  2  Mo.  120, 122  (gaming;  quoted  mura) ; 
1891,  Ex  partt  Bnskett,  106  id.  602, 609, 17  8.  W. 
753  (like  the  preceding  case) ;  1880,  I^a  Fon- 
taine V.  Southern  Underwriters'  Ass'n,  83  N.  C. 
132,  141  (supplementary  proceedings  against 
an  insolvent ;  Ward  v.  'State,  Mo.,  approved). 
Contra:  1891,  Minten  ■>.  People,  139  111.  363, 
365  (gaming;  the  answer  to  a  question  whether 
he  hiul  seen  others  playing,  held  not  compel- 
lable ;  but  on  the  erroneous  asiumptiun  that  the 
witness  himself  was  by  his  own  testimony  a 
participant;  none  of  the  caaea  on  thw  point 
are  cited). 
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Looking  back  at  the  history  of  the  privily  (ante,  §  2260)  and  the  spirit  of 
the  struggle  by  which  ita  establishment  came  about,  the  object  of  the  pro- 
tection  seems  plain.    It  is  the  employment  of  legal  process  to  e^ttract  from 
the  person's  own  lips  an  admission  of  his  guilt,  which  will  thus  take  the  place 
of  other  evidence.     Such  was  the  process  of  the  ecclesiastical  Court,  as  opposed 
through  two  centuries. -the  inquisitorial  method  of  putting  the  accused 
upon  hu  oath,  in  order  to  supply  the  lack  of  the  required  two  witnesses. 
Such  was  the  complaint  of  Lilburu  and  his  fellow-objectors,  that  he  ought  to 
be  convicted  by  other  evidence  and  not  by  his  own  forced  confession  upon 
oath.    Such.  too.  is  the  inference  from  the  policy  of  the  privilege  as  a  de- 
fensible institution  (ante.  §  2251);  that  is  to  say.  it  exists  mainly  in  order 
to  stimulate  the  prosecution  to  a  full  and  fair  search  for  evidence  procurable 
by  their  own  exertions,  and  to  deter  them  from  a  lazy  and  penucious  reliance 
upon  the  accused's  confessions.    Such,  finally,  is  the  practical  requirement 
that  follows  from  the  necessity  of  recognizing  other  unquestioned  methods  of 
procuring  evidence;  for  if  the  privilege  extended  beyond  these  limits  and 
protected  an  accused  otherwise  than  in  his  strictly  testimonial  status  —if 
m  other  words,  it  created  inviolability  not  only  for  his  physical  control  of 
his  own  vocal  utterances,  but  also  for  his  physical  control  in  whatever  form 
exercised,  then  it  would  be  possible  for  a  guilty  person  to  shut  himself  up  in 
his  house,  with  all  the  tools  and  indicia  of  his  crime,  and  defy  the  authority 
of  the  law  to  employ  in  evidence  anything  that  might  be  obtained  by  forcibly 
overthrowing  his  possession  and  compelling  the  surrender  of  the  evidential 
artacles,— a  clear  reduclio  ad  absurdum.    In  other  words,  it  is  not  merely 
compulsion  that  is  the  kernel  of  the  privilege,  in  history  and  in  the  constitu- 
tional definitions,  but  testimonial  compulsion}    The  one  idea  is  as  essential  as 
the  other. 

The  general  principle,  therefore,  in  regard  to  the  form  of  the  protected  dis- 
closure, may  be  said  to  be  this:  The  privilege  protects  a  person  from  any 
disclosure  sought  by  legal  process  against  him  as  a  witness. 

§  2264.  Prodnotioii  or  Inapeotion  of  Doonmenta  and  Chattels  (1)  It  fol- 
lows that  the  production  of  documents  or  chattels  by  a  person  (whether  ordi- 
nary witness  or  party-witness)  in  response  to  a  subpoena,  or  to  a  motion  to  order 
production,  or  to  other  form  of  process  treating  him  as  a  tcitness  (i.  e.  as  a 
person  appearing  before  the  tribunal  to  furnish  testimony  on  hU  moral  re- 
sponsibility for  truth-telling),  may  be  refused  under  the  protection  of  the 
privily ;  and  this  is  universally  conceded.*    For  though  the  disclosure  thus 

granted  •  rule  to  inxpect  booki  in  •  criminal 

Erotecation  naliedly  conHidered  ") ;  1769,  Roe  v. 
[anrey,  4  Bnrr.  2484,  2489  (tlie  plaintiff  in 
ejectment  woold  not  produce  a  dee<l  affecting 
nil  title,  the  deed  lieing  "  in  Conit,  or  at  least  in 
the  plaintiffs  power";  Lord  HansBeld  "ob- 
served that  in  civil  oanses  the  Court  will  force 
parties  to  prodaee  evidence  which  may  prove 
against  themselves,  or  leave  the  refusal  to  do  it 
(after  proper  notice)  as  a  strong  presumption  to 
the  jai7.  .  .-.  But  in  a  crimind  or  pemj  cam, 


»  1894,  Eari,  J.,  in  People  v.  Gardner,  144 
N.  Y.  119,  S8  N.  E.  1003  ("  The  main  purpose 
of  the  provision  was  to  prohibit  the  compulsory 
oral  examination  of  prisonen  before  trial,  or 
upon  trial,  for  the  purpose  of  extorting  unwill- 
ing confessions  or  declarations  implicating  them 
in  crime  ").  ^ 

»  To  the  following  cases  add  those  concern- 
ing corporations,  etc.,  cited  mte,  |  2259:  Ena.: 
1/49.  R.  V.  Pnmell.  I  W.  BL  S7.  45  (Lee,  cT : 
We  know  no  iniUnce  wherein  this  Court  has 
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Bought  be  not  oral  in  form,  and  thongh  the  documents  or  chattels  be  already 
in  existence  and  not  desired  to  be  first  written  and  created  by  a  testimonial 
of  the  person  in  response  to  the  process,  still  no  line  oaa  be  drawn  short  of 
any  process  which  treats  him  as  a  witness;  because  in  virtue  of  it  he  would 
be  at  any  time  liable  to  make  oath  to  the  identity  or  authenticity  or  origin 
of  the  articles  produced. 

(2)  It  follows,  on  the  other  hand,  that  documente  or  chattels  obtained 
from  the  person's  control  toithout  the  use  of  proeeu  agaitut  him  at  a  witntu 
are  not  in  the  scope  of  the  privilege,  and  may  be  used  evidentially ;  for  ob- 
viously  the  proof  of  their  identity,  or  authenticity,  or  other  circumstances 
afifecting  them,  may  and  must  be  made  by  the  testimony  of  other  persons, 
without  any  employment  of  the  accused's  oath  or  testimonial  responsibility : 

1717,  Fraiu::a'i  Trial,  16  How.  8t  Tr.  897,  866 ;  Pratt,  J. :  « I  never  knew  in  my  life 
bat  what  wm  done  in  this  case  was  ordinarily  done  in  the  like  ease,  and  ought  to  be  done; 
and  you  ought  not  to  go  on  with  inyeotives  to  the  jury,  ooniplaiuing  that  his  papers  are 
seized  and  then  that  those  papers  are  turned  against  him.  When  a  correspondence  is  ca^ 
ried  on  by  Intt*™,  ought  they  not  to  be  seised  ?  And  if  they  appear  to  be  treasonable, 
nucht  thoy  not  to  be  kept  and  made  use  of  against  him  ? ;  Counsel  for  defendant :  "  1  have 
not  said  anything  to  impeach  the  legality  of  what  was  done.  All  1  said,  and  do  say,  u 
that  the  evidence  is  from  the  papers  found  in  his  own  custody." 

1858,  Bell,  J.,  in  Stale  v.  Fl^nn,  38  N.  H.  64:  "  Its  ground  [bf  the  objection]  is,  rather, 
that  inforiMation  obtained  by  means  of  a  learchwarrant,  in  a  case  not  authorized  by  the 
Constitution,  is  not  competent  to  be  given  in  evidence,  because  it  has  been  obtained  by 
compulsion  from  the  defendant  himself,  in  violation  of  that  clause  of  the  Constitution 
which  provides  that  no  person  shall  be  compelled  U\  furnish  evidence  against  himself. 
...  It  seems  to  us  an  unfounded  idea  that  the  discoveries  made  by  the  officers  and  their 
assisUnts,  in  the  execution  of  process,  whether  legal  or  illegal,  or  where  they  intrude 
upon  a  man's  privacy  without  any  legal  warrant,  are  of  the  nature  of  admissions  made 
under  duress,  or  that  it  is  evidence  furnished  by  the  party  himself  upon  compulsion.  "The 
information  thus  acquired  is  not  the  admission  of  the  party,  nor  evidence  given  by  him, 
in  any  sense.  The  party  has  in  bis  power  certain  muto  witnesses,  as  they  may  be  called, 
which  he  endeavors  to  keep  out  of  sight,  so  that  they  may  not  disclose  the  facts  which  he 
is  desirous  to  conceal.  By  force  or  fraud,  access  is  gained  to  them,  and  they  are  examined, 
to  see  what  evidence  they  bear.  That  evidence  is  theirs,  not  their  owner's.  ...  It  does 
not  seem  to  us  possible  to  establish  a  sound  distinction  between  that  case,  and  the  case  of 
the  counterfeit  bills,  th«  f.  rger's  implements,  the  false  keys,  or  the  like,  which  have  been 
obtained  by  similar  means.    The  evidence  is  in  no  sense  his." 

This  distinction  has  received  repeated  illustration  and  almost  universAl  ac- 
ceptance, in  a  variety  of  applications  to  documents  and  chattels  obtained  by 
search  or  seizure  independent  of  testimonial  process.' 

meets) ;  1885,  Boyd  v.  V.  8.,  118  D.  S.  618,  8 
Sop.  524  (cited  in/m);  1898,  U.  8  r.  I.ead  Co., 
7SFed.94;  19GS,A>  Kanter,  117  Fed. 356 (privi- 
lege applied  to  doeumeutarT  proof  in  bankruptcy 
proceedings) ;  1801,  f  ate  r.  H<)aires,  Tyler  Vt. 
147  (compulsory  pioc  s  ord^ug  the  delireiy 
of  a  dient's  note*  in  his  attorney's  hands,  the 
notes  being  allied  to  be  forged,  held  improper). 
*  1887,  Chastaog  v.  State,  83  Ala.  29,  .3  .So. 
S04  (defendant  was  arrested  under  a  warrant, 
but  resisted ;  on  disarming  nnd  searcliinfj  him, 
-  pistol  was  found;  admitted,  distiuguisbiug 


the  defendant  is  never  forced  to  produce  toy 
evidence,  tbougli  he  should  hold  it  in  his  bauds 
in  court");  U.  S.:  1896,  Lamton  v.  Boyden, 
160  lU.  613,  43  N.  E.  781  (privilege  applied  to 
documents  called  for  by  demand  in  coart) ;  1890, 
Logan  V.  K.  Co.,  132  Pa.  403,  406,  409,  19  Aa 
137  (discovery  of  papers  refused) ;  1892,  Boyle 
V.  Smithman,  146  Pa.  255,  257,  274,  83  Atl.  397 
(defendant  not  compellable  by  subpoena  or  Court 
order  to  produce  his  books  of  account) ;  1898, 
Ez  part*  Wanon,  89  Tex.  Or.  630,  47  8.  W.  996 
(privilege  applied  to  the  production  of  docn- 


8124 
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It  would  apparently  never  have  suffend  any  judicial  donhH   K„f  t 


104  W.  36,  S»,  |«  8o.  «t  (.imitar.  r  ig«e  sSm^ 
found  by  officer,  ■euching  defendMa  hM* 
WO  34  AU.  1W7  (papen  «,i^  j„  th,  j  ,  j. 
leged) ;  IMJ,  Fraukl  d  r.  Stata  69  Glsc  uh.^ 


ISO  Mo.  4(9,  497,  3S  8.  W.  looS  (loltcrr  ticLi^t. 
S!'/'^,^?™"'^  *«'ho«.«.nh  LWn"!^ 
defendant',  de.k  aud  ou  hi.  perwn    held  nS 

,„  ;?f  ;  '*}   f  ■"*•  "'  "■•  defeiidaut.  found 

muted),  USA,  state  v.  Klviiii.  3«  N.  H  64 
(Hqnor  found  on  defendant',  prerni**  hy  X-^ 
•*~'^"'?  ""df  »  warrant,  admitted  f  Qu.ted 

the  <i.fen^.„  'T"".^  «""'"1'"«'  >«»>"•  "'"^  ^ 
and  n^ir:'"  ' .r^^..""-^"  «  "^-reh-wnrrant. 


IMS   Drake  r.  State,  74  id.  413  (tlothiuir  taken  .n?i  „!i1     '"  '  ""**  ""•••'  «  •enrch-wnrrant, 

off  the  defendant,  held  properlyTm i, Jd  ■  thS  Zi^.  P""'*' "  •»"/'«rt.  of  handwrilinB™  .d 

privilege  applie.  •■  when  a  peiain  U  ,*„„  „  J  ^}L "iTT"  '"iV'L?*  P"*  "'  "■«  'riml  ad- 

r.'  "T;'  '•«?.••.  ^^-'.'V"'  -  State.  8,^?  s".'  TsTstar."  i.,y.;  «V  '"/^"•."'"'■■'S-i-hed): 


fciTJ.-.  L_  .k        <"•"»•"«  reinoveo  irom  de-  6S1   (book,  al 

leudant  by  the  coroner',  order  at  an  inunot      nTiI.JJr  .«„.  o"  '   —  -"»>  ■■■■■oui,  au 

•amitted  J  "the  officer  ha,  a  right  to  do  w^' wd'  ^^l  ''hT''^'  "'  ■*"""•""'  '•°  *■  ^'^ 

the  diKoverie.  «  admi«.ible)T  1894,  Ruaheri  '    - 


covered  by  co^pilirn"^  Ij..";^;^-  1?^  t": 

1896,  Hinkle  r.    ^tate,  ib.  695,  91  8.  K.   595 
(eridence  obtained  from  an  accnwd  by  compnl- 

except  where,  in  violation  of  the  confeiion-rnle 


laoo    B..T  •'     .;  .r'  '"  "''"•  •""•""KUidhed) : 

6S1  (book,  already  Kiied  on  aita<hment  ,!l 
mitt,..!,  ,«,3  st^,  „.  Atkinr,40  8  Cs^- 

.„,..,  -  -^;  '™!  (P«pe"  taken  from  defend- 
ant,  l.oniM.,m  defendant,  ahwnce  and  without 
comnmnication   ui  him,  held  not  privilj^" 

JLt  ,'/f^  i^**'  •«•''«.  cap.  memorandum 
book,  obtained  by  March  of  the  penwn,  held  not 
privUegedjj  1889,  State  v.  Baker  33  W  vl 
L'i^''  'l?\\  ^«  (P-'tal-^n/'taU.  off\y 


'•a  ,nb,tantive  preiixirtiug  ph".iaJ  f^  Kn^  hTnd^'t.  t"'  \  ^^  "  ""  "•■"'"■'"  «'l"e»"«^5 

directly  on  the  fmiu  of  tL  crimehM  b^  d?,*  »  FrftJ.^i''?.'  ?f ''  "°'  P'""*?"!) ;  1902,  SuUe 

covered  by  mean,  of  exciting "0^0,1^,':  {„^^Tt- "  "•  *2?'  ^'o^'  *"  «»  (l«rcenv^ 

here  the   dlwovery  of  ,tolen    mnV..! .    ,«o«'  '"'''•'''  ."""S  worthleM  State  Unk-note,  T  thi 


-..  __,..._„„  „;  exciting  hope  01 
jere  the  dlncovery  of  ,tolen  money);  1896.' 
Myer,  v.  State  97  id.  76,  95  S.  E.  95»'  the  tak- 
ing of  a  pair  of  ahoe,  from  the  defendant  by  an 
officer  and  comparing  them  with  certain  tnick,, 
held  not  a  violation  of  the  privUege);  1898 
William,  ...  State,  100  id.  511,  28  8.  E.  624 
if1£!f^.±''.?„??.\"r^  »'•'•''■'«'  »?  •"-'ch 


of  tho'defendauF.  houMind"";;';;^™,^^^".:     of  th?rui£'.  Tb'  •'""^•"'  K"  »'  ---" 
not  having  a  warrant,  held  admiwibie ;  Bm-d  "     decid«lT^        '  """  """'t'tntional  queetion  not 


-„»„-■  -^J"*  "•',■•'••'«"  State  l«ink-note«:'the 
note.,  Mued  on  the  defendant',  penwn  b^  the 
officer  arreting,  held  admi«ible,  qiioted  K) 
D«.t,ngu.,h  the  following:  1888.\.  v.  hZ^i 
Maw.  684  (ander  a  Matntc  aiithoriiinir  a  March- 
wjmant  to  diMover  "article,  nece^ry  ,0  to 
produced  «  evidence  or  otherwiMThL  thrt 


TT  a    ■  7"      .^ ..        •umiwioie;  uoyU  v. 

«  P^l^r^in  "f'TT''  fl'tingnwhed,  and  Gindrat 
r.  feople.  111,  followed);  1899,  Evan,  b  Rt.>« 
106  id  519  .-.2  S   E.  659  (a  ^li'^offic,  ^^ 

«,2  •  '■1"'"'*'"=^  '»"'«'  '^«  defendantTand 
compelled  him  to  give  up  hi,  pUtol;  exclided, 
on  a  proMcuuon  for  carryiig  a  concealed 
weapon;  the  ,in|g;alar  diatinction  i,  taken  that 


Di»tingni,h  the  ruei.  on  whether  an  officer'. 
XlJl^  '  P"*'  •  y""^*^  <»  «i.nrf  of  • 
M^iv^"'  P™«;rvMiin  a.  evidence,  under  a 
warrant,  i,  %jy„a,fiahlf  in,,^„ ,  -,  ggj  Newberry 
r.  Cwpenter,  107  Mich.  567,  65  N.  W.  MO  (S 

Ih.  kI"?.",  •"'E''^*''  '"'"<"•  ponding  trij  of 
the  lUbility  for  the  exploeion).  s     "«  «i 

n<rt  at  the  time'iiTe^rcM^V.'but'TZr^M  «,».^'"*P^  ""*'  """  *»"«?  *"  anticipated,  by 
tf  he  wa,) ;  1 899,  Do.lJr  v.  Sbue  1 07  id  7^^  M  ^TJr"'^  *?  «^™.»~  "f  Mr.  Jueiit^TcoileV 
8.  E.  418  (carrying  concealed  weaoon    thaftS     "  5",  £r'.^'"1°''»'.l''»"«i<"«.  c  X.  ' 


"  1885.  Boyd  v.  V.  8.,  116  U.  8.  616  618 
ll?\  "\H*  "•»'°""«tion  for  evMion  of  V^ 
Tth^^Z}'?^'"^'^?}"'^  invoicing;  on  the  order 
hi  J^  f^*^?"";  ""  •"^°«*  ""  compelled  to 
ta^nced  by  the  .lefendant  for  inapSction  ^ 


S;.V;»      (e»r.""K  concealed  weapon;  that  the 

"»"'»°<^;  •!"'  f".nn J  the  pi,tol,  admitted ;  Evan, 
».  htate  du.tingnuhe.1,  ,inee  there  the  defendant 
waa  compelled  to  hand  over  the  piatol);  1891 

?Z*^  "•  '^^"P'''  "8  H'  '<».  iO».  27  NE 
1085  (larceny;  arti.'.o,  obtained  by  iUegal  March 

of  defendant',  ninmi  with»..>  / fT.T^," 

"'"*!■■  <in°ted  ...,..,,  .„„,„„>«,„  p.  reopie. 

143  ui.  D7l,  583,  32  N.  E    ^11    /similax  kl— .  . . —  —  t*«w«iavDi  kiiQ  urucF  WM  held 

letter.) ;  1894,  "Tra/k  p.  P«t^l    51   i   i^SS  F^T"''",f '  "">'*'."'•  P"""  ""d  "^^  'he 

N.  E.  848  (aimilar;  here,  pap^  ;  l»3  ft'atS  toT^AT.^'"""'^'  •'"',P'**""<»~  *«"•••<» 

e  Stoffe,,  89  Minn  205  94  N  W   ««  h  I  to  tie  m  effect  a  criminal  pioceedinir  and  the 

duction  ofiiqnoSHM  "pt  p^?„n'bLl^  ^^1'"^"  anpareptly  hefd  void  JCLiu 

obtained  by^a  Marc^:Wnt  £SdT«t  2  ^m£  T^^  '"""  if*  '"•"'"'  applicable  to  "all  .u  ta 

tionof  the'pHvUeg.,;  1896, 'stSSV^.^^^  ^^^^r&:t^ii^^1^;;^  l£ 


arti.  -.0,  obtained  by  iuigal  ,Wh  «  2219)    ^^iirin-"* JS'  '*•'*'  »  *  ''»'•"'«•  <•»"- 

room,  without  a  waSantS  Lkln.  .i.^  T"*  f^^nction  on  motion,  and 

I  inM ;  1892,  SiebertTpLk  S^^  ff  fann«  J"  h  ""■'•r'  "  *"'8«''  '» 

W.  32  N.  E.  431  («milar:^C  SZ-..^,'?"  ,'°  P-^T? '  '^e  order  wa,  held 
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production  of  documents  inTolving  Mlf-crimlnaUng  matter  wm  pioperly  beld 
io  be  within  the  privilege,  on  the  principle  of  p«.  (1). «/«;«;  but  the  opimon 
of  the  majority,  .peaking  obiUr.  declared  the  privilege  applicable  aUo  to  docuj 
mento  obUined  ^^oifi^r.' .earch  or  «si.ure.  legal  or  illegaUrT«<.pecUve  of 
SlniaTproce.1    IncidenUlly.  it  may  be  noted  that  the  Const.tuUon  (m 
the  Fourth  Amendm    a)  doea  not  by  any  means  P™^'^^^'"'^^*^  "^ '"'"^ 
as  such ;  but  only  "  unrea«,nable  "  one..    HistoncaUy  (a.  is  *«»  J°»7")»t 
was  the  illegal  practices  of  « general  warranU "  defeated  ^y  WU  «f.S 
struggle  of  1763-66  and  by  Lord  Camden's  vindication  •)  and  o     ''"«^«  '••  J^^ 
ance"  (eloquently  opposed  in  1761  by  Otis'),  against  which  the  various  BUta 
of  Rights  and  the  Federal  Fourth  Amendment  were  intended  to  provide  pro- 
JcSL    The  majority,  opinion  in  Boyd  ..  United  States  therefo" J 
treato  the  Fourth  Amendment,  in  appplying  its  prohibition  to  •  «t""»^« 
writ  of  seizure  describing  specific  documente  m  the  possession  o^^sPf'"" 
;^son.    But.  apart  from'this  error,  the  radical  fallacy  of  the  opinu.n  be^b 
£  attempt  to  wrest  the  Fourth  Amendment  to  the  aid  «'t^e  Fifth     The 
-intimate  relation  between  them,"  -l^'^^'l'V^'^T/STtotkuylffer- 
whoUy  denied.    In  the  first  place,  the  two  doctrines  had  ^^f  »  ^^st  S- 
ent  political  and  legal  history.'    Furthermore,  if  *!»«  f^'^^^  ^f "^JX 
crimination  had  been  regarded  as  violated  by  seizures  of  P»P«">^7^7"^ 
that  this  principle  did  not  suffice,  without  «»y'»»»"8,'"7'^„^''J*i tld^ 
tice  of  general  warrants  in  Wilkes'  controversy,    .-^f  XrA^U  whether 
such  bearing,  it  would  have  protected  equally  against  all  *«^^f '  ^^^^ 
general  or  sLific  lawful  or  unlawful    Nor  can  we  suppose  that  the  framers 
S  th"(iusEo„s  and  Bills  of  RighU.  with  Will^-'pa-pbletB  and  Otis 
Speeches  fresh  in  their  memories,  could  ^ave  beUeved  thaUhey  J«  m^^^^^ 
dMioating  one  principle  in  the  two  clauses  of  the  same  <»°«'»'"«°»^^J"  "^"J; 
tl«  pSes  of  the  Fourth  and  the  Fifth  Amendmente  are  complementary  to 
ia^h  3    what  the  one  covers,  the  other  leaves  untouched.    In  the  second 
See    he  inTy  bearing  which  the  Fourth  Amendment  can  be  conceived  to 

EavTifth:"!  case^of  a  seizure  -«i--rl^l*'"lu;^rct^ 
seized  articles  come  before  the  court  as  illegally  obtamed.    But  »»»«  circum 
Zi  rf  itself  cannot  stand  in  the  way  of  their  use  as  evidence.     If  there 
WM^ver  any  rule  well  settled  (until  the  opinion  in  Boyd  ..  United  States), 
nrthte  Lt  an  illegality  in  the  mode  of  obtaining  evidence  cannot  ex- 
clud^itb^t  must  beSdreied  or  punished  or  resisted  by  appropriate  pro- 


of  holding  thiU  the  Conrfi  order  ww  not  for  » 
March  nor  •  ieiinre  «nd  therefore  not  within 
the  prohibition  of  the  Fourth  Amendment),  w 
ii  obvioui  th»t  the  deciiion  of  thi.  oue,  apart 
from  the  opinion,  w»»  correct,  under  par.  (1), 


•  17S1,  Paxton't  Caie,  Qoincy'e  Re 


'•  ITM  Wilkee'  Caee,  19  How.  8t  Tr.  98», 
,3S,  im.  l!i»S.  ..^oney.lb.  1001.  10»7^» 
Bnrr  1698.  1748;  1765,  Ent'cit  ".  Carnngton. 
"9  Uow.  StTr.  1039, 1063. «  Wila  875 ;  Cootoy. 
Conititntioual  Limitatione,  6th  "d.  f«* .  »•?; 
ConrtitutionaJ  Law.c  11;  Campbell,  Wee  o. 
the  ChiuiceUoii,  VI,  867.  ^^ 


Cooley,  Conrtitntional  Umitatione,  6th  ed.,  S67. 
»  Thii  iufficiently  appear*  from  a  comparuon 
«  ,.  of  the  BiU  of  ffiBht.  of  VilP"":.  *■*• '2;  ■" 
1776.  and  of  the  Declaration  of  Righti  of  Ma^ 
MchOMtt.,  art.  14.  In  1780.  with  the  Foorth 
Amendment  to  the  Federal  Conitttation.  a  decade 

•''That  of  the  Fifth  hae  been  examined  in 
detail(«»««,  I  MSO).  That  of  the  Fourth  began 
rSundred  ylar.  latwt.  at  a  direct  eequence  of 
the  WUkea  attair. 
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oeedingt  otherwiM  Uken*  There  ia,  thenfon,  no  reepeot  whatever  in  which 
the  principle  of  the  Fourth  Amendment  can  be  properly  invoked  in  applying 
the  principle  of  the  Fifth  Amendment  For  theae  teaaona,  judioial  opinion 
alaewhere.  aince  Boyd  t>.  United  Statea  waa  decided,  haa  generally  refuaed  to 
accept  ita  pronouncement: 

1881,  Bote-,  J,  io  OiHdrat  r.  Peof'i.  188  III.  103, 109,  111,  87  N.  E.  1085 :  '•  That  which 
waa  oondamned  in  Boyd  o.  U.  8.  [ei'M  ,upra]  wm  tb«  enfonMd  produetion  by  Um  partiM 
to  th«  oriiuiDal  caM  of  aridapoe  airdm  tbemwWef,  through  and  by  meant  of  an  order 
asade  by  the  Court  aud  a  prw  ji«  under  tha  seal  of  the  Court,  iwued  by  virtue  thereof. 
.  .  .  The  unooDititutional  and  t  anooua  order,  proeaia,  and  procedure  of  the  trial  Court 
eompalled  the  oUimanU  to  produce  evidence  againit  themieWee,  and  such  order,  pio- 
oe*.  and  procedure  were  alio  held  to  be  tentamount  to  an  unreawnable  aearcb  and  leiiure; 
whUe  here,  and  in  the  other  eaaee  cited,  the  question  of  iUegallty  was  raised  collaterally, 
and  tba  tourta  exeroiaed  no  compulsion  whatever  to  procure  evidence  from  the  defend- 
anU,  and  neither  nade  order*  nor  hiaued  proocM  authorising  or  purporting  to  authorize  a 
•earob  of  premue*  or  a  leiaure  of  property  or  paper,  j  but  aimply  admitted  evidence  which 
WM  offf  red,  without  atopping  to  inquire  whether  poaaeaeion  of  it  had  been  obtained  law- 
fully or  unlawfully." 

1902,  Pofftnbargtr,  3,  in  Stat,  v.  Edvard;  61  W.  Va.  220,  41  8.  E.  429  (admitting 
worthleaa  bank-note*  used  in  cheating,  und  eeited  on  the  defendant's  penon) :  "  There  U 
such  a  thing  as  unreasonable  search,  which  the  Uw  will  not  permit.  But  where  a  man 
aUnds  charged  with  crime,  and  an  instrument  or  device  is  found  upon  his  person  or  in  hia 
poBsession  which  waa  a  part  of  the  means  by  wl.ich  he  accomplished  the  crime,  those  in- 
stmmenta,  devices,  or  tokens  are  Intimate  evidence  for  the  State,  and  may  be  taken  from 
him  and  uaed  for  that  purpose.  If  it  were  otherwise,  the  piitol  with  which  a  murderer 
shoota  down  his  victim,  or  the  dagger  with  which  he  steba  him,  inseparably  connected 
with  the  eorpu$  delicti,  and,  therefore,  competent  and  legiUmato  evidence,  could  not  be 
taken  from  the  pocket  of  the  murderer  aud  used  as  evidence  against  him,  for  the  reason 
that  they  belong  to  him  and  are  found  upon  his  person.  It  is  well  settled  that  a  person 
in  custody  on  a  criminal  charge  may  be  aubjected  to  a  personal  search,  and  examination 
against  his  will,  in  order  to  discover  upon  him  evidence  of  his  criminality.  .  .  .  What  are 
these  old  papers  except  the  instrumenU,  as  effeotually  used  in  eloaing  the  eyea  of  Denniaon 
to  the  larceny  of  his  money  whicl.  the  defendant  waa  perpetrating  under  tha  deception 
practiced  by  their  use,  as  a  burglar  usee  hia  jimmy  to  break  open  a  safe?  "  » 

Nevertheless,  the  obiter  expressions  of  opinion  by  the  majority  in  Boyd 
V.  United  States  have  led  a  few  other  Courts,  since  the  publication  of  that 
case,  to  adopt  its  erroneous  view  and  to  exclude  documents  obtained  by 
seizure." 


*  This  principle  has  been  already  examined 
cases  in  aocord  have  been  placed  nt/mi. 


utm    waiuviujv 

(mlf,  I  3183). 
>•  The 


S.)i  1894,  Fkople  V.  Spiegel,  143 
I  N.  E.  284,  umble  (Boyd  v.  V.  8. 


notes. 

"  I  JOS,  State  ».  Height,  117  U.  650,  «I  N.  W. 
935  (Boyd  v.  U.  8.  approved,  (titer;  cited  pvt, 
i  J»«5) ;  1903,  State  ».  Sheridaa,  —  id.  — VS 
N.  W.  730  (goods  onlawfnlly  taken,  on  a  search- 
warrant,  from  the  dofendant's  premises,  for  the 
sole  purpose  of  obtaining  evidence  against  the 
defendant,  exdarird ;  follon  i  up-  Stata  v.  Height) ; 
1902,  Blum  V.  Stata,  94  Md.  375,  61  Ad.  S< 
(false  pretences;  account-books  obtained  from 
a  constable  who  had  taken  possession  of  de- 
fendant's premisM  nnder  an  attachment  issned 
for  a  receiver,  hdd  inadmissible;  following 
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NT.  107,  38  N.  B.  884,  semMc  (Boyd  r.  kj.  o. 
approved) ;  1897,  Hoover  v.  H'Cbesney,  SI  Fed. 
47a  (a  seiinre  br  the  post  officials  of  mail  of  a 

Gtson  supposed  to  be  infringing  the  law,  and 
I  retam  to  the  sender  or  the  dMd-lettar  office, 
held  a  violation  of  the  privilege) ;  1901,  State 
V.  Slamon,  73  Vt.  919,  50  Atl.  1097  (following 
Boyd  «.  U.  8.  on  both  grounds;  a  letter  im- 
properly taken  from  defendant  nnder  a  search- 
warrant  for  stolen  goods,  held  inadmissible  to 
impsach  the  writer,  a  witness  for  the  defend- 
snt;  unsound,  because  the  privilege  certainly 
does  not  qiply  to  documenta  written  by  other 
persoD*). 
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Two  itpptrent  exoepUons  to  th«  lint  branch  of  the  rale  (»itj»f«,  P"-  (^W 

nuT  now  be  noted.  ,^^, .     ,l, 

(a)  Where  a  document,  -ren  though  poeaessed  or  made  or  Inaoribea  oy  in. 
claimant  of  the  privilege,  i.  an  oJUial  docunu«t.  it  U  not  P^J^'**  ^^  ^JJ 
privilege.  becauM  it  i.  made  or  kept  by  him  a.  an  official  h<4d..«  •  P^Uc 
truat  and  is  therefore  liable  to  inapection  at  any  time,  either  by  the  proper 
«tho"ie.  or  a.  in  moat  caae.) aUo"^ the  pubUc  at  large  - ^y  cjU«nj^.n  «- 
eated.  HU  aaaumption  of  tl«  office  involve,  an  impUed  undertaking  to  yield 
The  document,  of  the  office  to  all  inspection  duly  '"S"-^- J^^^t "  d 
demand  for  iU  diwloeure  i.  therefore  made  against  him  "  •»  "^^^'^J^; 
not  a.  an  accu«,d  penK.n;  and  hi.  .Utu.a.  the  l'^'^'^'""'^^ '"^tod  « 
Tide  hi.  status  as  the  former.    This  dutinction  seems  generally  oci-eptea. 

,ei.^no  Were^e  of  iU  conUnUc.n  ^-^^[P^^^'t^]^  ac^liffL™ 
inference  may  be  drawn  in  spito  "'   J«^\f;3'J„  ^e  to  clear  him  if  he 
to  summon  witnesses  who  might  naturally  have  "»«» J*"*"' 
were  innocent,  so  a  simUar  inference  may  ^J^r^.l^Z^nt^  ^ 

duce  documenu  which  might  have  exonerated  him  if  innownt 

8  2265    BoaUT  H«Ubltlor..     If  an  accused  person  were  to  refuse  to  M 
„iled  froi^h'e  jTto  the  ,  o-.'-room  for  trial.  «=!;'-»« 'J*' ^^/J'^n"; 
i       1  „«t  tn  oTnnifl  his  featuios  to  the  witnesses  for  identification,  it  is  not 
Suit  to  conSTe  S^^   udicial  reception  whic^  would  be  given  to  such  a 
c la"m     ind  yerioles,  i  claim  i.  the  logical  consequence  of  the  argunien 
iat  ha.  bLu'frequently  offeied  and  occasionally  •-«'^7«i -/P^Yj-^   Jj 
privilege  to  proof  of  the  boc'Uy  features  of  the  accused^   The  limit  of  t  e 
nmileae  is  a  plain  one.    From  the  general  principle  (ante,  §  2263)  it  results 
That  an  in"lt?on  of  the  bodily  feature,  by  the  tribunal  or  by  witnesses  can- 
not vIollC  privilege,  because  it  doe.  not  call  upon  the  accused  a.  a  wO- 
;lTruAnhUte.tLnial  responsibility.    That  he  may  m  such  c.^.  be 
Zui«d  sometimes  to  exercise  muscular  action  -  as  when  he  is  roqmreiU^ 
ZTff  Su  shoes  or  roll  up  his  sleeve  -  is  immaterial.  -  unless  all  bodUy 
^tion  wersynonymous  with  testimomal  utterance;  for.  as  already  ob- 
wmd  7anU.  §  2263).  not  compulsion  alone  is  the  component  idea  of  the 
Seoebu    testimonial  compulsion.    What  is  ob-ained  from    he  accused 
rsucfkction  is  not  testimony,  about  his  body,  but  his  body  itself.>     Unl^s 
,ome  attempt  is  made  to  secure  a  communication,  written  or  or^.  upon 
wHch  Siance  is  to  be  placed  as  involving  his  consciousness  of  the  f«;U 
and  the  operations  of  his  mind  in  expre»ing  it.  the  demand  made  «Po^  h>m  >s 
n^t  a  testUnonial  one.     Both  principle  and  practical  8«f  ."^''^.^J"^^^^^^ 
larger  interpretation  of  the  privUege  in  this  applicataon ;  and  healthy  judicial 
opinion  has  frequently  pointed  this  out  with  force: 


u  The  CMM  h»»«  b**"  pl«<*d.  for  conTen- 

'u'ThU'totinction  ia  coofidei*!  in  dealug 
with  the  general  principle  »ppU<«Ue  to  infei- 
eucM  (port,  I  M73).  ^^ 


»  The  theory  of  inch  eridence  (""jl''  •T*' 
dance)   hM  etowhete   been  exmiined  (on**. 
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ma,  KU»m,  J.,  in  SMI  r.  OnKam,  74  N.  C.  (M«  (admlUing  widMiM  of  •  eompul. 
•ory  placing  of  tU  MeuMd'i  foot  in  •  ir»ek) :  -  If  ui  oflkwr  who  iiirrMU  om  c>Mrg«d  witli 
nn  oilMiM  liMi  no  riglit  to  msk*  th«  priwMr  liiow  th«  eontraU  of  hit  poekat.  how  «ouM 
the  broken  knift  or  tin  frsgoMot  of  {wper  corrMponding  to  th«  wnddlug  [alluding  to 
MMi  eitad]  hafa  baan  foand  T  If  whan  a  prlaooar  li  arraatad  for  pataing  oounurfeit 
monay,  tha  aonlanU  of  hia  peakat  ara  tacrad  from  waroh,  how  oan  It  arar  appaar  wbathar 
or  not  ha  haa  on  hia  panon  a  larga  numbar  of  ilmllar  bilta,  whioh  If  provad  la  eartalnly 
aridanoa  of  tha  §eitni»rt  If  an  oflkar  taaa  a  pl»tol  projaoting  from  tha  poekat  of  a  prla- 
onar  arrtatad  for  a  fraah  mardar,  may  ha  not  Uka  out  tha  platol  agalnit  tha  priionar'a 
eonaant  to  aea  whether  It  appeara  to  hare  been  recently  lUaeharged  ?  Auppoee  It  be  a 
queatlou  aa  to  tha  Identity  of  the  priioner,  whether  a  perioo  whom  a  wltnaai  layi  ha  aaw 
eommit  a  mardar,  and  the  priaonar  appeara  In  Court  with  a  veil  or  maak  orer  hii  face ; 
may  not  the  Court  order  Itii  removal  In  order  that  the  witneta  nuy  aay  whether  or  not  ha 
waa  the  peraon  whom  he  aaw  commit  tha  crime  7  Would  the  robber  whoee  face  waa 
marked  with  the  warda  of  a  key  have  been  allowed  to  conceal  hit  identity  by  wearing  a 
matk  during  tha  trial  ?  We  ooneeire  that  theaa  quaationa  admit  of  but  one  antwar,  and 
that  it  one  eontiitant  with  tha  general  praotioe." 

1893,  Cox,  J.,  in  [T.  S.  r.  Cm$$,  30  D.  C.  SOS,  383  (admitting  a  meaaurament  of  tha 
defendant  made  In  tha  Manhal'a  offloe)  :  "  It  could  not  be  contended  that  the  knowledge 
of  the  tlie  or  height  of  a  man  acquired  in  any  other  way,  for  inttance  by  a  tailor,  could  not 
be  uaed  when  at  the  time  It  wat  not  taken  for  the  purpoaa  of  being  used  a*  tentimony, 
and  it  iaemi  to  ut  that  a  record  taken  aa  thit  waa,  for  a  lawful  purpote  an>l  under  the 
rulea  of  the  offlce,  might  be  made  nia  of  afterwarda.  It  doet  not  teem  to  ui  that  it  it 
compelling  tha  defendant  to  give  evidence  agalnat  himielf,  although  tome  canea  that  have 
been  cited  to  na  go  very  far  in  that  direction.  There  waa  one  caae  holding  tliat  it  waa 
error  for  the  proaeouting  officer  to  compel  the  priioner  in  court  to  put  hit  foot  into  a  vea- 
ael  filled  with  mud  in  order  to  meaiure  it  and  identify  it  That  la  wall  enough.  It  waa 
held  in  another  caae  that  where  the  officer  compelled  the  defendant  to  put  hia  foot  in 
certain  trackt  that  were  ditcovered,  In  order  to  Identify  him,  that  waa  wrong,  aa  It  waa 
rompalling  him  to  give  evidence  againat  himtelfv  and  evidence  of  that  kind,  ao  teourad, 
could  not  be  uaed.  We  think  that  la  going  very  far;  It  ia  rather  too  fine.  What  would 
be  the  conaequance  if  aueh  evidence  ihould  be  entirely  excluded  ?  You  could  not  compel 
a  peraon  after  hit  arreat  to  empty  hia  pocketa  and  diacloae  a  weapon,  when  the  moat  vital 
evidence  on  the  part  of  the  Government,  in  a  homicide  caie,  ia  the  poasemilon  of  the 
deadly  weapon.  Could  you  not  compel  him  to  open  hia  pocket-book  and  exhibit  papeia 
that  might  b«  condualva  In  the  eaaa  of  a  forgery,  or  anything  of  that  aort  ?  We  think 
that  oAcen  having  a  pritoner  in  coatody  have  a  right  to  acquire  Information  about  him, 
even  by  force,  and  that,  for  example,  when  hia  photograph  ia  taken  or  hia  meaaurement 
taken,  it  ia  aimply  tha  act  of  tha  offioera  and  ia  not  compelling  him  to  give  evidence 
againat  tdmaelL" 

Of  the  cases  which  thus  fall  within  the  privilege,  those  of  requiring  an 
utterance  of  voice  for  identification,  or  an  inscription  of  handwriting  to  be 
used,  or  of  a  pointing  out  of  places  or  articles  (the  act  of  pointing  out  being 
ofiTered  us  an  admission),  are  perhaps  safely  within  the  line  of  protection. 
The  use  of  the  accused's  utterances  for  forming  a  witness'  opinion  as  to 
sanity  is  a  dubitable  case  only  when  compulsion  has  been  resorted  to.'    The 


*  1890,  People  V.  Kemmler.  119  N.  T.  580, 
M  N.  G.  9  (tettimony  of  physiciant,  tent  for  the 
parpoae,  and  ttated  on  an  ohaerration  of  the 
aocnied'i  mental  condition  while  in  jail,  held 
adraiatible);  1901,  People  v.  Molinenx,  168  id. 
964.  61  N.  E.  286  (apecimena  written  by  a  de- 
fendsBt,  when  ander  ssspieioa  of  a  erloie,  bat 
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volnntarily,  at  the  reqneat  of  the  |>meeentlng 
attorney,  neld  admiaeible  uainat  him);  1886, 
Juhnaon  v.  Com.,  115  Pa.  369.  37.1,  395,  9  Atl. 
78  (defendant  called  apon  by  promcatiun  to 
rep«>t  certain  worda  to  enable  hia  voice  to  be 
identifled;  priTilege  doabted,  bnt  held  wnired 
by  assent);  18S6,Spron«e  r.  Com.,  81  Va.  374, 
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nniAiiiing  intUnoet  m  (or  the  mott  purt  clawrly  without  the  priTilege ;  •!• 
though  CourU  very  much  in  the  itrictneee  o(  their  interpreUtioo.*    It  ie  nut 


s;i  (dafewiaal'i  ael  al  wrilim  hk  mum  at  Ikt 
iwlM'i  IMMM.  •llhuM  IhrMi  ur  (oaiMWaa, 
told  Bol  to  vIoUm*  ito  pftvllcRt)  i  IMM,  HIM* 
p.  ICMlwMd.  7-1  Vi  IKM.  M  All.  1077  (taillnoajr 
o(  tto  MmrlntaiKlfDl  u(  tn  Iiimim  wylam  to 
III*  (MIraMul'i  imntal  comlitluti,  IWMd  n«  Ito 
UafenilMt'i  ooudMt  white  llwn  romaiuad  kftar 
■riwl,  toM  ■dmMlil*). 

*  Wtor*  in  iIm  MIowinR  cmm  th*  •xamina- 
licm  wai  troiantariljr  MbmltMd  lo,  lb*  raling  la 
nut  UacMra,  tor  Iha  privllaira  majr  than  ba 
ilaameil  to  have  ba*n  walvad ;  comiiMa  Ito  eaaaa 
ahuat  nniMBU  and  waapooa,  citad  an*,  1 1M« : 
Eivtlaiidi  MM.  Vaughan'a  Trial,  M  How.  H». 
Tr.  SI7  (WltOMa,  klontifjrInR  a  dahodaot:  "  II 
it  IM  Iha  Muna  notlamaii.  hb  hair  la  radilteh." 
L.  C.  J.  Holl :  "Pull  oB  hi*  pamke,"  which  waa 
doue;  HowU,  B.:  "  I^at  •unalNxly  look  on  It 
mora  particnUrly  " ;  then  an  o«i«r  took  a  tan- 
<IU  ami  lookail  on  hU  haaJ,  bat  It  waa  ihairad 
■o  clow  tba  color  coald  not  baUiacamed)!  1775, 
Maharajah  Nnmlocoraar'a  Trial,  W  id.  M.1 
(phrticiaa*  wer«  onletad  to  axamlna  tha  da- 
laiidant  to  «•«  whather  ha  waa  lo  troth  nnnhia 
by  llloaw,  a«  nlleKixl,  to  attend  tha  trial ;  Bil, 
M>,  tha  Min«  ineaaura,  to  Ma  whathar  a  wiiiiaM 
wai  In  truth  too  111  to  come  and  i^y»  teti- 
moo;)  J  1877,  Agnaw  p.  Johaon,  LI  Cox  Or.  MS 
(•  masiatrata  haa  no  riiht  to  onlar  the  roeJIv  il 
axaminatlon  of  dafendiuit,  here  of  a  woman 
charged  with  concealment  of  Mrth)  s  Cunada  i 
8t.  1898,  c.  S4  (any  paraon  in  lawful  cnntody 
nnder  charge  or  conriirtioo  of  an  indictable 
offence  may  lie  aubjactod  to  tha  idantifving 
muaaunmenta  known  aa  tha  Bertillon  Signaletio 
8yitani)i  Unittd  Suiltn  Ala.i  1881,  Spicer  v. 
State,  89  Ala.  I&9,  IAS  (child  marler;  facU  dia- 
cloeed  by  a  oorporal  examination  of  defendant, 
anbmltled  to  by  her  on  IndacemeiiM,  admltlot) : 
1888,  Cooper  v.  State,  86  Id.  610, 6  So.  1 10  (held 
improper  to  force  the  accnaed  to  make  foot- 
tracka  forcompMriaon) ;  1892,  WillUraa  ■>.  State. 
98  Id.  5a,  IS  So.  333  (reqairiug  tba  clefendant  to 
"  Mand  facing  tha  jnry,  that  they  mi«ht  deter- 
mine her  age  from  her  appearance,"  held  Im- 
proper) ;  1901,  Davia  e.  State,  131  Id.  10,  31  So. 
549  (defendant'*  rafual  to  let  hU  ahoe*  be  taken 
tor  eororarlaon  with  tracka,  exelnded);  Cnl.t 
1888,  People  v.  Ooldanaon,  76  Cal.  328,  347,  19 
Pac.  161  (a  trial  Conrt'i  order  to  tha  defendant 
to  atand  up  for  Idantlflcation,  held  proper); 
1899,  People  V.  Olirerla,  197  Id.  37'  ^9  Pac.  779 
(compeUing  defendant  to  atand  np  lor  compariaon 
of  aiie,  allowable) ;  D.  C. :  1899,  U.  S.  o.  Crow, 
SO  D.  C.  365  (quoted  npm) ;  Ca. ;  1880,  Day  v. 
State,  63  Oa.  669  (teatimonr  tliat  a  witneaa  forri- 
bly  placed  defendaiit'a  foot  In  certain  track*,  held 
tuaOmiaaihle) ;  1881,  Blackwell  e.  State.  67  id. 
76,  78  (order  of  the  Conrt  to  a  defendant,  to 
atand  np  ao  that  a  witneaa  could  Identlfr  him  aa 
lacking  the  right  foot,  held  Improper);  1889, 
Gordon  v.  State,  68  id.  8U  (after  the  defendant 
had  volnatarlly  exhibited  a  icar,  an  order  to 
allow  a  medical  witneaa  to  examine  it  wa*  held 
proper) ;  /a<f. :  1890,  O'Brien  a  State,  125  Ind. 
is,  4S,  35  N.  E.  187  (tettimony  baaad  on  an 


•MMhMtlMi  o(  Ito  data^aat.  la  iail.  again** 
kla  will,  by  oflcan,  to  dlacorer  •ram  of  hlaiilU 
•eallaa,haMpniMr); /«.!  l997,Hlai*»  HaMliy, 
100  la.  181,  6»  M.  W.  451  (eumpallini  tha  d» 
fandant  to  atand  ap  la  conrt  fur  idealikatioB, 
allowed) ;  1909,  Wata  a.  Height,  117  Id.  650,  91 
N.  W,  9S5  (lapa;  laaiimunv  of  phyakiaa*  to 
dtlrndant'a  dliaaaail   rooditlon,  faaaad   on   aa 
axarolaatloa  of  hU  paru  while  In  Jail.  aft«r  ha 
hail  refaaad  awi  been  directed  to  aabmil,  bald 
Inadmiialbta) ;  U.  i  1873,  StaM  r.  PhKlhoMma, 
95  IJL.  Aa.  6lt,  513  (compaUing  ao  accwMd  "  W 
place  hia  feat  whan  thay  coald  ba  aaaa  by  tto 
witneaa  and  tto  Jury  "  fur  IdantlAcatlun,  allow, 
able);  .l/i'c/l./- 1883.  People  v.  Mead,  50  Mich. 
IM,  131,  15  N.  W.  95  (defendant  prirllaged  out 
to  try  on  or  meaaara  a  ahu*  in  court  fur  Idant^ 
acation) ;    1888,   People  v.  Okner,  71  Id.  .103, 
307,  38  N.  W.  874  (leatimony  gained  by  a  hmhII- 
eal  examlnaliou  In  Jail,  TolnuUrily  aubmitiad 
to,  received);  Ma.i  1900,  State  r.  Jonee,  153 
Ma  457,  55  S.  W.  80  (examioailon  told  not 
compala<iry  on  tto  facU) :  1900^  State  e.  I'atta. 
ton,  159  id.  354,  60  H.  W.  743  (taatlmonr  at 
phvakiaii*  (O  tto    condition    uf    a  wound  on 
(iefeudaiit'*  heail,  *h»»e"l  by  compoUion,  ailini*- 
*lbl»).  .V.  Y.!  I8TS,  P~ipl*  ».  Mcroy.45  How. 
Pr.  918  (murder  of  defendant'*  baalard  infant; 
t.atim.mr  of  phyaiciana,  a*  to  tor  recent  da- 
ll««ry,  liaaed  on  an  examlnatloo  of  bar  In  jail, 
nnder  tha  coroner'*  order  and  agaiuat  tor  olijao- 
tlon,  held  inadmiaaibla) ;  l894.Teopla  n.  Qard- 
ner,  144  N.  Y.  1 19,  38  N.  K.  1003  (delemlaut 
held  compellabta  to  atand  up  in  court  for  idantl- 
flcation ;  good  opinion  by  Karl,  J.) ;  1909, 1'eopl* 
V.  Truck,  170  Id.  103,63  N.  R.  981  (examlnatioB 
by  experu.  In  jail,  to  aacartain  lanity  and  twtify 
thereto,  held  not  a  breach  of  tto  privilege); 
1903,  Paople  r.  Van  Wormer,  178  id.  188,  67 
N.  E.  299  (toking  the  dafendanta'  ihoea  from 
ttom  and  piaelng  the  ahoe*  in  foot-marka,  held 
not  a  violation  of  tto  privilege) ;  N.  V.  i  1859, 
State  V.  Jacoba,  5  Jonea  159  laeco*e<l  held  not 
compellable  to  exhibit  himarif  to  lb*  jurv  aa 
being  of  colored  no*  within  a  prohibited  de- 
gree); 1879.  Stat*  «,  JobMon,  67  N.  C.  55,  58 
(State  V,  Jacoba  approrad ;  ton  It  waa  held 
proper  to  allow  wltoaaaea  "  to  point  st  him  aa 
being  tto  identical  pemon  of  whom  they  wera 
■peaking") ;  1874,  Stato  ■>.  Oarrall.  71  id.  85.  87 
(the  detindant  had  been  ordered  by  the  curoner 
to  unwrap  her  hand,  and  ihow  It  to  a  medical 
witneaa,  who  'oatified  that  there  wa*  no  bum  on 
It;  held  all      lbl^  on  the  theory  (antt,  ||  9183) 
that  te«-.im»iiy  baaed  on  an  act  in  ilaelf  iuad- 
mi*»ible  waa  *till  a>lmiaalble ;  8tate  ii.  Jarob*  dia- 
tlngniahed):  1876,  State  ».  Gratom,  74  Id.  647 
(evidence  obtained  by  compelling  an  accnaed, 
out  of  conrt,  lo  pnt  hia  foot  In  a  track  for 
Identillcation ;  told  admliaible;  qnoted  w/ira) ; 
S.  C:  1893,  State  v.  Atkliuon.  40  S.  C.  .363, 
367,  379,  18  S.  E.  1091  (compellina  the  accnaed 
to  pnt  hi*  foot  in  tracka;  niideci>led);   Ttx*.: 
1875,  Stoke*  r.  State,  5  Baxt.  619  (ordering  the 
accnaed  to  pot  hi*  foot  in  a  pan  of  mud,  for 
idantifleatioD,  bafoi*  tto  Jury,  bald  impropar); 


SIM 
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•Iwtjri  notMl  that  the  oompukioo.  to  oorm  within  the  piMaat  principle, 
niMt  b«  bjr  proMM  of  kw,  or  iU  wiuivaknt,  for  the  •  irpoM  of  obuining 
taatimony,— a  diatinotion  to  b»  furtlier  examinsd  {post,  |  2266).  The  t«n- 
denoy  tiwky.  almoit  every  where,  k  egniDat  the  looee  exteneion  of  the  privi- 
kjje.— hy  w»y  of  juit  reaction  against  an  inoUnation  at  one  time  exhibited  to 
the  contrary.  TIjat  the  doubt  k  entirely  one  of  the  preeent  generation  ihowi 
how  alkn  it  k  to  the  orthodox  spirit  of  the  privilege.  It  will  uiie  day  be 
incredibk  that  judges  could  have  dMoendeu  as  far  as  they  sometimes  have 
here  gone  on  the  road  to  logical  abautdity. 

i  2266.  Oonfeartone  end  tke  aeU-Orladaatloa  MvUage,  4tot<sg«ialM4.  The 
ruk  excluding  untrustworthy  confessions  and  the  ruk  giving  a  privilege  against 
compulsory  testimonkl  self-crimination  are  sometimes  not  kept  plainly  apart, 
—  and  naturally  enough,  for  not  only  have  they  the  common  feature  of  an 
acknowledgment  of  guilty  facts,  but  ako,  by  the  test  frequently  employed 
{ank,  §  826)  the  test  of  voluntariness  for  confessions  becomes  almost  identical 
with  the  idea  of  compnkion  as  forbidden  by  the  privihjge.  Judicial  expres- 
sions which  bknd  the  two  into  one  principle  might  therefore  sometimes  be 
expected.' 

Hut  this  confusion  k  radically  erroneous,  both  in  hktory,  principle,  and 
practice.  That  the  hktory  of  the  two  principles  is  wide  apart,  differing 
by  one  hundred  years  in  origin,  and  derived  through  separate  line«  of 
precedenU,  appears  sufficiently  from  a  survey  of  the  two  histories  as  already 
set  forth  {anU,  §§  818,2250).  If  the  privilege,  fully  established  by  1680,  had 
sufficed  for  both  classes  of  cases,  there  would  have  been  no  need  in  1780  for 
creating  the  dktinct  rule  about  confessions.  So  far  as  concerns  principle,  the 
two  doctrines  have  not  the  same  boundaries ;  i. «.  the  privilege  covers  only 
statementa  made  in  court  under  process  as  a  witness ;  the  confession-rule 
covers  statemenU  made  out  of  court,  but  ma-  also,  overlapping,  cover  state- 
menta made  in  court  Finally,  in  regard  to  practical  effecU,  the  conceded 
difTerences  become  material :  (a)  The  confession-rule  is  broader,  because 
it  may  oxclude  statementa  which  are  obtained  without  compulsion;  (6)  Where 
the  privilege  k  waived  or  not  ckimed,  the  coufession-rule  may  still  operate 
to  exclude;  (e)  Where  the  privily  k  nullified  by  statute  (as  it  may  be  in 

I8S9,  LIbm  v.  Stau,  IS  Lea  lis.  Its  (•xamiaa- 
tloo  of  the  dafaodmt'i  fast  aader  order  of  th* 
Coart  to  M*  l{  they  flttod  trMk>,  tmble,  held 
eompelUliie;  tu  rebat  Intiroony  u  to  peculiar- 
itiM  o(  the  defaodaot't  (ret,  the  State  waa 
allowed  to  have  ■  phytMan  examine  them 
ondar  nrden  of  the  Coort) ;  Trx. :  1 879,  Walker 
r.  State,  7  Tex.  App.  S4S,  1S4  (teMimonr  ad- 
mitted aa  to  tracka  mad(  by  the  defendant, 
apparentir  without  compniaioa,  in  the  macia- 
trate'i  office  before  trial) ;  1902,  Benton  v.  State, 
—  Tex.  Cr.  —  ,  69  8.  W.  I6S  (compelling  the 
defendant  to  Mand  np  in  coart  for  identification, 
and,  umbit,  to  pat  on  hie  hat,  held  proper); 
Walk.:  1893,  State  v.  Norditrom,  7  Wach.  SOS, 
510,  as  Pac.  383  (meaimrement  of  defendaat'a 
feet,  allowed,  to  contradict  bia  teitimony  that 
ha  conld  not  wenr  (wrtein  boots;  temble,  that 


exhibition  of  parti  of  the  body  nanally  covered 
ia  not  rompellable) ;  Wi§. .-  1903,  Thoniton  v. 
State,  117  Wis.  3S8,  93  N.  W.  1107  (reooiring 
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the  defendant  to  give  np  bia  shoe  and  then 
comparing  it  with  tracka,  held  not  a  riolatioa 
of  prlrilaga). 

^  For  example,  the  following,  niied  of  a  con- 
feaiion :  "  I  hare  alwaye  felt  that  we  ought  to 
watch  jealoaaly  anr  encroachment  on  the  prin- 
ciple that  no  man  la  bound  to  criminate  himaelf, 
and  that  we  ought  to  aee  that  no  one  ia  induced 
either  by  a  threat  or  a  promiae  to  nr  anytbiug 
of  a  criminatory  character  againit  himaelf" 
(1867,  Kellv,  C.  B..  in  K.  v.  Jarvia.  10  Cox  Cr. 
876) ;  "  [The  coaatitntioaal  privilege  againat 
aelf-oimination]  waa  but  a  cryitalliution  of  the 
doctine  aa  l>  confeaaioni "  (1897,  White,  J-  ia 
Bram  r.  V.  S,  188  U.  8.  932,  18  Stip.  182). 


\\ 
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England,  and  has  been  by  the  English  Bankruptcy  Act),  the  confession-role 
may  still  operate;  (d)  Where  the  testimony,  thougli  given  under  oath, 
does  not  violate  the  confession-rule,  it  may  still  involvo  a  violation  of  the 
privilege;  («)  The  privilege  applies  to  witnesses  as  such,  in  civil  and  in 
criminal  cases,  but  the  confession-rale  is  concerned  only  with  party-defendants 
in  criminal  cases ;  (/)  A  party-defendant  is  protected  by  the  confessi(m-rule 
against  the  use  of  his  own  statemenU  only ;  but  the  privily  is  applicable 
also  to  witnesses  during  his  trial,  and  it  is  by  some  maintained  that  he  may 
object  to  the  use  against  him  of  testimony  extracted  by  a  violation  of  the 
witness'  privUege.«  No  doubt  other  situations  may  be  conceived  in  which 
the  two  principles  operate  with  entire  independence.  Nothing  but  subversion 
of  principle  and  confusion  of  practical  rules  can  result  from  an  attempt  to 
predicate  an  analogy  and  relationship.  The  sole  relationship  is  found  in  the 
general  spirit  of  protection  and  caution  which  our  legal  system  shows  towards 
an  accused.  But  this  spirit  is  equally  responsible  for  the  rale  about  reason- 
able  doubt,  the  rale  about  eorput  delicti,  the  role  about  lista  of  witnesses,  and 
several  others  peculiar  to  criminal  cases ;  and  there  is  no  more  reason  for 
Unking  the  privUege  with  the  one  than  with  the  others,— there  is,  indeed, 
less  reason,  since  the  privilege  is  intended  as  weJl  for  witnesses  as  for 
parties  defendant* 


4   Mode  sad 


of  ff|-««»«''g  ttM  Ihftvllege. 


§  2268.  Oriminatiiic  QnwtioiM  not  (orbidd«i;  Ixeptopm  Oraw-Bzaadnation 
to  Chaimotw,  dtatliiritohad.  (1)  The  privilege  is  merely  an  option  of  refusal, 
not  a  prohibition  of  inquiry.  Hence,  when  an  ordinary  vntnets  is  on  the 
stand,  and  a  criminating  fact,  relevant  to  the  issue,  ia  desired  to  be  proved 
through  him,  the  question  may  be  asked,  and  it  is  for  him  then  to  say  whether 
he  will  exercise  the  option  given  him  by  the  law.  It  cannot  be  known  before- 
hand whether  he  vrill  refuse.  Besides,  to  prevent  the  question  would  be  to 
convert  the  option  into  a  prohibition.  This  principle  would  seem  incapable 
of  dispute.^  But  it  sometimes  is  involved  in  confusion,  because  the  fact 
inquired  about  in  the  question  may  of  course  be  irrelevant  or  otherwise  for- 
bidden by  some  rale  of  law,  and  thus  a  roling  upon  the  admissibUity  of  the 
fact  may  sometimes  tend  to  be  confused  with  a  roling  upon  the  compulsori- 
ness  of  the  answer.  For  example,  in  the  impeachment  of  a  witness  by  cross- 
examination  to  character,  he  may  be  asked  whether  he  stole  from  his  last 
employer,  and  this  fact  might  for  that  purpose  be  held  inadmissible  {ante, 
§§  982-987),  though,  even  if  it  were  admissible  to  be  asked,  it  might  still  be 


•  Th«i»  coBtnttti  between  the  two  nuijr  be 
leen   illuatnted  in  the  ptecedeuts  coDceraiDg 


the  applioition  of  the  confeavionnle  to  teetl 
mony  on  oath  (ante,  U  848-840). 

*  For  opinions  making  clear  the  diitinetioa 
between  the  privilege-mle  and  the  eonfeeiioD- 
mle,  lee  thoee  of  Campbell.  C.  J.,  in  B.  ».  Scott. 
I  Dean.  *  R  47  (ISM),8elden,  J.,  in  Hendriek- 
■on  p.  People,  10  N.  T.  S3  (ISM),  and  in  People 
V.  McMahon,  15  id.  3M  (1867). 


^  Tet  a  mat  Jodn  hai  here  need  lanitaage 
likely  to  mUead:  ifts,  Cooley,  J.,  in  Gale  r. 
PeoDle,S6  Mich.  167,  ISO  (commentin)^  on  the 


Coart's  idlowance  of  a  oneition,  while  tell- 
ing the  witneai  that  he  had  the  option  to  decline 
to  anewer:  "When  the  indge  saetaiiied  the 
qoestionm  he  derided  in  effect  that  they  were 
proper  to  be  put  and  aniwered";  no  aathoriiieii 
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privileged  from  answer.  The  confounding  of  these  two  things  has  occurred 
most  often  in  dealing  with  the  waiver  of  the  privilege  (post,  §  2277).  Here 
it  is  enough  to  note  that  the  privilege  always  presupposes  that  the  fact 
inquired  about  is  a  proper  one  and  that  its  propriety  has  been  assumed  or 
otherwise  determined : 

1878,  JamtM,  L.  J.,  in  AVhtutn  r.  LtAomehtrt,  T«  R.  8  Q.  B.  D.  6M,  660 :  "  Nobody 
WM  ever  allowad  to  object  to  •  releTut  question  beoaoie  that  question  tended  to  orimi- 
nate  hinielf.  He  might  object  to  answer  it,  but  it  was  nerer  a  ground  of  demurrer  to 
an  interrogatory  or  a  ground  for  striking  it  out,  that  the  answer  might  involve  him  in  a 
crime." 

1865,  Porttr,  J.,  in  OrM  WetUm  TurnpOct  Co.  T.  LoomU,  82  N.  Y.  127, 188 :  "  Strictly 
speal^ing,  there  is  no  case  in  which  a  witness  is  at  liberty  to  object  to  a  quetion.  That  is 
the  office  of  the  party  or  of  the  Court  The  right  of  the  witness  is  to  decline  ui  ojuiwr, 
if  the  Conrt  sustains  his  claim  of  privilaga.  When  the  question  is  relevant,  it  cannot  l>e 
excluded  on  Um  objection  of  the  party,  and  the  witness  is  free  to  assert  or  to  waive  his  privi- 
lege. But  when  the  question  is  irrelevant,  the  objecUon  properly  proceeds  from  the  party, 
and  the  witness  has  no  concern  in  the  matter  unless  it  be  overruled  by  the  judge." 

Accordingly,  it  is  universally  conceded  that  the  question  may  be  put  to  the 
witness  on  the  stand  ;  *  and  the  same  rule  applies  to  interrogatories  in  a  bill 
of  discovery,  both  in  ordinary  chancery  practice  and  under  modem  statutory 
interrogatories  to  the  adverse  party.*  Whether  the  refusal,  in  case  of  written 
interrogatories  of  discovery,  should  be  by  plea  or  by  demurrer  or  by  answer 
has  been  a  much  mooted  question,  depending  on  the  orthodox  technicalities 
of  pleading  in  chancery.* 


•  ISSI,  Power  V.  Ellis,  10  N.  Br.  40,  <  Can. 
Sap.  1,  7,  8  (Tascheiesn.  J.,  dia.) ;  I84S,  Short 
V.  State,  4  Harringt  368;  I83^  Hararty  v. 
Bond,  9  La.  351,  3M;  1830,  Fries  ».  Bmgler,  It 
N.  J.  L.  79  ;  ISSS,  Sonthanl  r.  Uexford,  6  Cow. 
SS4,  S59 :  1SS8,  IWe  ».  Abbot,  19  Wend.  199. 
I9S;  1896,  State  v.  Batler,  47  8.  C.  IS,  96,  94 
S.  B.  991. 

I  Emg. :  1808,  Paxton  v.  Douglas,  16  Vss.  Jr. 
939  (L.  C.  EldoD  :  "  The  objeetiun  is,  not  to  the 
gnestion,  bat  to  aonweriog  it  **) ;  1891,  ExpmU 
Barlton,  1  Ql.  *  Jam.  30,  Leach,  V.  C;  1855, 
Osborn  v.  London  Dock  Co.,  10  Exch.  698; 
1856,  Chester  e.  Wonley,  17  C.  a  410;  1868, 
Bordett  r.  Lewis,  19  C.  B.  v.  s.  949,  959  (Erie, 
C.  J.,  and  WUlas,  J.,  took  the  grooad  that  the 
situation  was  analogoos  to  that  of  patting  a 

aaastioa  on  the  stand,  bat,  farther,  that  they 
id  not  object  to  the  possibility  that  the  party's 
refoial  might  load  to  the  jaiy  s  drawing  infer- 
ences, po*f,  I  9979;  Keating,  J.,  took  f)M  more 
correct  gioand  that  "  we  are  not  to  aisame  that 
ha  cannot  answer  them  without  admitting  his 
guilt  or  that  ha  will  claim  protection  from  an- 
swering them  ";  the  prior  contrary  cases  infia 
were  repadiated) ;  1868,  McFadsen  v.  Liverpool, 
L.  R.  3  Kxch.  979;  1878,  Fisher  e.  Owen,  L  R. 
8  Ch.  D.  645,  656  ("  Where  an  interrooatory, 
although  tending  to  criminate,  is  pat  fat  the 
parposs  of  establiahiug  a  definite  fact  upon 
whfeh  the  ^oity  interrupting  relies,  then  that 
ititled  to  hare  the  oath  of  the  person 


party  is  entitL ^ 

Interrogated,  either  Ui  answering  the  interroga- 
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tory  or  in  ssserting  his  privilege  not  to  snswer  ") ; 
1878,  Allhasan  r.  Lalwuihete,  L.  R.  3  Q.  B.  D. 
654, 660, 666 ;  1879,  Webb  v.  Kant,  L.  R.  5  Exch. 
D.  93;  1897,  Spokes  e.  Hotel  Co.,  9  Q.  B.  194, 
131  (the  objeeuon  mast  be  taken  ■*  in  answer, 
and  not  as  an  objection  to  the  potting  of  the 
aaestion";  here,  a  summons  to  make  an  alB- 
davit  as  to  what  relevaat  documents  he  had). 
The  following  earlier  rnlinss  are  therefore  oat- 
Uwed :  1899,  Sclialtes  v.  l^gson,  I  Add.  105, 
HO  (following  literally  the  Stat.  13  Car.  II,  aiOt, 
1 9950,  the  oath  is  not  even  to  be  "tendered," 
in  the  ecclesiastical  court) ;  1861,  Tnpling  v. 
Ward,  6  H.  4  N.  749  (■■  Without  Uying  down 
any  general  mie,  we  think  that  in  ciine  of  this 
kind  [libel],  it  would  be  unfair  to  submit  qnee- 
tioos  which  a  party  is  clearly  not  bouiid  to 
answer";  compare  par.  (3),  infra). 

In  the  following  cases  interrogatories  were 
on  this  grouud  disallowed:  1856,  Thornton  ■>. 
Adkins,  19  Ga.  464  (by  express  statute) ;  1889, 
Simpmn  v.  Smith,  97  Kan.  66.%  578  (by  two 
judges  to  one;  answers  in  a  drposition,  claim- 
In^  privilege,  may  be  suppressed). 

*  The  ftdlowing  cases  deal  with  this  question : 
Eng. :  1749,  Baker  v.  Fritchard,  3  Atlc.  387, 389 ; 
1789,  Williams  >.  Farriugton,  3  Brown  Ch.  C. 
38;  ISIS,  Canon  V.  Oe  UZouch,  I  Swnniit.  18S, 
199;  1818,  Attomey.Qeneral  v.  Brown,  ib.  965, 
994,  306 ;  1898,  Fleming  r.  St.  John,  9  Sim.  181 ; 
U.  S.:  1839,  Atterberry  v.  Knox,  8  Dana  Ky. 
989 ;  1898,  Salmon  p.  Clagett,  3  BhuHl  Ch.  Md. 
195,  144;  1898,  WoU  v.  Wolf,  9  U.  *  a  385, 
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(2)  For  the  pariy-difmdaKt  m  a  enmtna/  ea»e,  the  privilege  permits  him 
to  refuse  answering  any  question  whatever  in  the  cause,  on  the  general  prin- 
ciple that  it "  tends  to  criminate  "  (anU,  §  2260>  This  being  so,  the  prose- 
cution could  nevertheless  on  principle  have  a  right  at  least  to  call  him  to  be 
sworn,  because,  as  with  an  ordinary  witness,  it  could  not  be  known  before- 
hand whether  he  would  exercise  his  privily.  But  no  Court  seems  ever  to 
have  sanctioned  this  application  of  the  principle.  This  result  may  be  rested 
on  several  considerations :  (a)  Historically,  the  privilege  existed  long  before 
the  abolition  of  the  accused's  disqualification ;  hence,  until  those  statu- 
tory changes  (in  1860-1900),  the  accused  could  not  testify  even  if  he  were 
willing ;  thus,  to  call  him  would  be  useless,  and  the  negative  practice  became 
fixed.  (5)  Under  the  modem  statutory  competency  of  the  accused,  if  he  should 
choose  to  testify  when  the  time  comes  for  putting  in  his  case,  the  prosecution 
may  on  his  cross-examination  put  the  questions  which  it  could  have  put  on 
calling  him  earlier,  and  thus  the  prosecution's  opportunity  to  find  whether 
he  will  exercise  his  privilege  is  practically  obtained,  (c)  Even  though  the 
prosecution  might  technically  be  entitled  to  that  opportunity  at  the  earlier 
stage,  still  the  exercise  of  this  technical  right  need  hardly  be  conceded,  since 
that  procedure  could  only  have,  as  its  chief  efiect,  the  emphasizing  of  his 
refusal,  should  he  refuse,  and  thus  the  indirect  suggestion  of  that  infer- 
ence against  him  from  which  he  is  protected  by  another  aspect  of  the  prin- 
ciple (pott,  §  2272).  (<f)  By  the  express  tenor,  in  most  jurisdictions,  of  the 
statute  qualifying  the  accused,  he  is  declared  to  be  a  competent  witness 
«  at  his  own  request,  but  not  otherwise  "  (ante,  §§  488,  579).  Whether  this 
form  of  words  was  chosen  with  a  view  to  its  present  bearing  can  only  be  sur- 
mised ;  but  its  evident  effect  is  to  forbid  the  calling  of  the  accused  by  the 
prosecution.' 

(3)  For  a  party-de/endaiU  in  a  eivil  eauu  having  a  erimmal  fact' at  Ut 
main  itttit,  the  question  arises  whether  his  situation  is  to  be  assimilated  to 
the  former  or  the  latter  case  above  mentioned.  None  of  the  reasons  applica- 
ble to  the  latter  case  (except  perhaps  the  third)  have  force  here ;  and  it  would 
therefore  seem  that  the  technical  right  of  the  plaintiff,  to  call  the  opponent 
as  a  witness  and  question  him  until  it  appears  that  the  privilege  will  be 
exercised,  should  be  conceded  to  operate.*  The  same  rule  should  apply  to  an 
ordinary  witnett  called  in  a  case  plainly  involving  his  crimination.' 

§  2269.  Judge's  Warning  to  tb«  Witawa.  It  is  plausible  to  argue  that  the 
witness  should  be  warned  and  notified,  when  a  criminating  fact  is  inquired 


li 


389;  1859,  Bar  State  Iron  Co.  e.  Ooodall,  39  N.  H. 
tS3,  235;  ISiS,  Cnrrier  v.  K.  Co.,  48  id.  SSI, 
327,330;  1819,  M'lntjre  v.  Mancioi,  16  John. 
599;  1831,  UrinsMoa  v.  Harris,  3  Paige  N.  Y. 
588,530;  1843,  BrowoeU  r.  Cnrtii.  10  id.  210. 
Compare  the  piactioe  for  pririleged  eoramnni- 
entiom  between  atbmen  and  dint,  pott,  1 1321. 
•  But  the  following  mliug  goei  too  tar :  1901, 
Town  Conncil  v.  Owen*.  SI  8.  C.  11.  39  8.  E. 
184  (teatimony  of  a  defendant,  not  aalcing  to  be 
iwom,  but  not  objeetlng,  held  ImpH^erly  iaken). 


•  1855,  Bovle  V.  Wiaeman,  10  Exeh.  647, 
633  (Ubel,  the  defendant  objected  t«  being  sworn, 
on  the  present  gmnnd ;  held,  that  he  most  be 
sworn,  and  eonid  object  upon  being  aslied  ones- 
tions);  1867,  Barton  r.  Voniig,  17  Low.  Can. 
379,  mmblt  (cited  ante.  (  1160). 

»  1886,  £x  parte  Stice,  70  Cal.  51, 53,11  Pac. 
459.  (like  the  next  case) ;  1892,  FA:1utein's  Peti- 
tion, 148  Pa.  509,  516,  24  Atl  68  (a  witne»  is 
not  exempted  from  being  sworn  beeanae  incrim- 
inating qaertione  are  lilwly  to  be  aeksd), 
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about,  that  he  has  by  law  an  option  to  refuse  an  answer;  and  this  view 
was  often  insisted  upon,  a  century  ago,  by  the  leaders  at  the  Bar : 

1788,  Mr.  Btanroft,  •rgaiog  in  Bembridge'i  Trial,  Iffl  How.  St.  Tr.  148  (for  the  de- 
(moe) :  ••  It  w  true  he  wm  eumined  in  »  mode  of  inquiry  in  which  it  wm  not  improper 
perhape,  to  exraine  him;  but  it  cannot  be  doubted  that  the  persona  who  did  examine 
Wm  «aw  that  the  queetions  that  they  put  upon  that  ocoaaion  tended  to  criminate  the  per- 
■on  under  that  examination.  What  does  your  lordship  do  in  that  situation  ?  What  doe* 
every  judge  do,  even  down  to  the  lowest  justice  of  the  peace,  even  to  committee-men 
npon  elections,  whenever  a  question  of  that  sort  is  asked  of  a  witness  ?  '  Stop ;  under- 
stand  that  you  are  at  your  own  discretion  whether  you  wilt  answer  that  question  or  not  • 
you  need  not  accuse  yourself.'  The  law  of  England  U  tiiat  no  man  is  bound  to  accns^ 
himself;  and  the  man  who  administers  that  Uw  best  always  takes  care  to  iriTo  that 
caution."  " 

u  ."^'  ^'i.^Cf^' '°  "'""'*  "^"^  ^  ^'"'-  ®^  '^'-  ^286  (for  the  defence):  "  I  conceive 
It  to  be  of  all  things  the  idlest  and  most  superfluous  to  recognise  as  a  principle  of  law  that 
a  witness  u  not  to  answer  a  question  that  might  criminate  himself,  without  at  the  same 
time  warning  him  what  might  or  not  be  a  question  where  the  answer  might  criminate 
himself."  " 

But  there  are  opposing  considerations.  In  the  first  place,  su»,n  a  warning 
would  be  an  anomaly ;  it  is  not  given  for  any  other  privilege ;  witnesses  are  in 
other  respects  supposed  to  know  their  rights ;  and  why  not  here  ?  In  the 
next  place,  it  is  not  caUed  for  by  principle,  since,  until  the  witness  refuses,  it 
can  hardly  be  said  that  he  h  compelled  to  answer ;  nor  is  it  material  that  he 
believes  himself  compeUed,  for  the  Court's  action,  and  not  the  witness'  state 
of  mind,  must  be  the  test  of  compulsion.  Again,  the  question  can  at  any 
rate  only  be  one  of  judicial  propriety  of  conduct,  for  no  one  supposes  that  an 
answer  given  under  such  an  erroneous  belief  should  be  struck  out  for  lack  of 
the  warning.  Finally,  in  practical  convenience,  there  is  no  demand  for  such 
a  rule ;  witnesses  are  usually  well  enough  advised  beforehand  by  counsel  as 
to  their  rights  when  such  issues  impend,  and  judges  are  too  much  concerned 
with  other  responsibilities  to  be  burdened  with  the  prevision  of  individual 
witnesses' knowledge ;  the  risk  of  their  being  in  ignprance  should  fall  rather 
upon  the  party  summoning  than  the  party  opposing. 

Nevertheless,  it  is  plain  that  the  old  practice  was  to  give  such  a  warning, 
when  it  appeared  to  be  jieeded.>  But.  as  general  knowledge  spread  among* 
the  masses,  and  the  preparation  for  testimony  became  more  thorough,  this 
practice  seems  to  have  disappeared  in  F.-gland,  so  far  at  least  as  any  general 
rule  was  concerned.'  In  this  country  both  the  rule  and  the  trial  custom 
vary  in  the  different  jurisdictions"    No  doubt  a  capable  and  painstaking 

*  1S09,  L  C.  Rldon,  in  Paxton  i;.  Dooslw, 
16  Vt».  Jr.  839,  S48  ("  Now,  it  appears  to  l>e 
niidetstood  that  he  may  waire  the  objection  aud 
proceed  if  he  thinks  proper;  and  in  general  it  is 
Uft  to  hii  own  diacretion  ") ;  I8S4,  Fkrlce,  B.,  in 
Att'TGenl  r.  Radloff,  to  Exch.  S4,  88  ("I 
think  that  a  witness  ought  to  make  the  objection 
himself  "). 

*  1896,  Dunn  V.  State,  99  Oa.  ai  I,  S5  8.  E. 
44S,  temble  (caadon  is  not  required);  1896, 
Republic  «.  Pancms,  10  Haw.  601,  605  (the 


*  1 725,  L.  C.  MacclesAeld's  Trial,  16  How. 
Rt  Tr.  850  (Mr.  SolicitorOeneral :  "It  is  onr 
duty  that  he  should  not  be  rarprixed  into  a 
question  that  may  lubjact  him  to  a  punish- 
ment ...  We  ought  to  let  him  know  that  an 
answer  to  the  question  may  subject  him  to 
a  praeeention");  llta,  Mr.  Bearcroft,  quoted 
•Hpra ;  1809,  L.  C.  EUon,  in  Llord  e.  Paaing- 
ham,  16  Vas.  Jr.  59,  64  ("  The  practice  formeriy 
was  that  the  judge  told  the  witaeM  he  was  not 
bound  to  answer  the  questiOB  "). 
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jadge  wiU  give  the  warning,  where  need  appeua ;  but  there  is  no  reaeon  for 
letting  a  wholeeome  custom  degenerate  into  a  technical  rule.  ^^ 

8  2270.  Who  may  OWm  Oe  FilTUet»i  »««y.  ^J*""*-  ^^''^L  ~T 
o.  ^Mnoc^  Oo-patalo..  The  privilege  is  that  cf  the  I«™>»  J*"^" '"^ 
ination  as  witness,  and,  like  all  other  privileges.  »  intended  'o'^u,  pn,^ 
tion  only  (ante.  §  2196) ;  consequenUy,  it  does  not  concern  a  right  of  the 
party  calling  him : 

HJol'  him?  •' ;  Bl^Oum,  J. :  "Granting  U»t  a  wrong  «»  done  to  the  w.tnw.,  it  i.  a 

*i:ln^S*Stl"j:.'^'Sr*';;;fjKa«a  h,  comn.itUd£r£teo.P.or^ 
m.y  .nbmit  -.  but  th.  party  h«  no  right  to  int«£«e  or  cojapl.m  o^  tt.  '^  JJ^^^ 
be  otherwiM  if  the  Court  aUowed  the  pnnlege  in  a  «'«»*'>«'•,"'? '""•^"~°?; 
bought  himself  within  the  mle,  ..  the  [cn».-e«mining]  party  would  then  be  .mp«,perly 
deprifed  of  hia  teetimony." 

(1)  It  follows,  where  theiwrty  and  the  vritnets  are  leparaU  permm$.  that 
the  witness  must  be  left  to  make  the  chim  for  himseU.  and  the  caUing  party 
may  not  make  it  for  him;»  furthermore,  that  the  party's  counsel  may  not. 
as  Huch.  give  pubUc  warning  of  the  privilege  to  the  witness  or  require  the 
judge  to  do  so ;«  and.  finally,  that  the  calling  party  has  no  ground  for  com- 


Coort  to  not  bound  to  initmct) ;  1900,  Bolen  ». 
People,  184  lU.  ass,  M  N.  E  408  i"  when  toch 
inqairT  [u  to  the  extent  of  hto  right  to  nfnw] 
™i»2e  by  the  witn««,  It  to  the  duty  ol  the 
Court  to  fnform  him");  I87«,  Mayo  ».  Maro, 
119  Maw.  S90,  998  ("  It  to  within  the  diieretiaa 
of  the  Court,  and  the  nwwl  practice,  to  advJM  a 
witnea  that  he  to  not  bonod  to  erimuate  him- 
■dt,  where  It  appwn  neoeMarj  to  protert  the 
tighti  of  the  witiS7") ;  1854,  JaoTrm  ..Scam- 
SSn,  99  N.  H.  980,  990  ("  The  Court  wiU  ft* 
quently  inUrtere  and  mform  the  witneij  of  hto 
oriTilMte") ;  1833,  Teylor  v.  Wood,  9  Edw.  Ch. 
94  (the  Court  ihould  adrtoe  the  witn««) ;  1849. 
JwVh  V.  Blown,  3  W  *  8.  89J.  4W  ("the 
ludm  ought  to  adtrtoe  the  witne«  of  hto  prirt- 
lecT'):  1840.  Smith  v.  Crane,  19  Vt  491.  493 
("Ordinarily  "  he  Bhonld  be  told  of  hto  priTileg^ 
when  it  U  likely  to  apriy) ;  1899,  Emery  ». 
SSSe.  101  Wto.  i97.  7sR  W.  US.  That  tiM 
parif  cannot  object  for  tack  of  an  uvtmction  H 
Noticed  pott.  I  9970^  noto  9  „  y    ».    H 

»  Kna. :  1870,  R.  ».  Kinjrieke,  99  I*  T.  R. 
,.  ..  338  (quoted  «pro| ;  cT^. :  Alajka  C  CJP. 
1900, 1  675  (quoted  aM, |  9959) ;  l»l;If»5jy 
r.  itolert.,  i6  Colo.  950,  954.  87^  M; 
1903  Dnrr  p.  People,  SO  id  599.  71  Pms.  S99; 
im:  BWU..  FtolJe.  184  IIL  S8S.  96  M.  B. 


408 :  1909,  New  York  Life  Ine.  Co. ».  Peop}e,  195 
Id.  430,  63  N.  E.  864;  1884,  South  fiend  r. 
Hardr/gs  Ind.  877,  583;  1899,  CUfton  r. 
OranMr,  86  la.  573,  575,  58  N.  W.  316;  1869, 
FoMer  V.  I'eople,  IS  Mich.  986,  971;  1876, 
White  r.  State,  59  Mfae.  916, 995 ;  1830,  Friei  ». 
Brugler,  19  N.  J.  L.  79;  1896,  Southard  ».  Re«- 
forSfe  Cow.  954,  959  ("It  to  a  penwnal  priri- 
lece  only'T;  1849,  Cloyee  ».  Thaver,  3  HOI 
SS.  566^  1843,  Wilrd  r.'People,  6  id.  144, 146 ; 
1845,  People  ».  Bodine.  1  Denio  981,  S14;  w. 
Annot.  Code  1899,  |  847  (quoted  ojrt.  I  9MS ); 
IMaTlngerMl  ».  McWinTe.  87  Tex.  647.  M 
8.  W.  869 ;  1869,  Stato  ».  IHin,  93  Wi*  SOa  319. 

A  torporatiom  may  of  coune  daim  by  ita 
ofloen:  1897.  nirrj  v.  Worid  New»paper  Co.. 
17  Ont.  Br.  387.  Compare  the  rule  for  docii- 
aiart..  of  a  corporation  (ante,  J  9959). 

•  Eng. :  1896,  Thomaa  e.  Newton,  M.  *  M. 
48  note  (L.  C.  .J.  Tenterden  would  not  allow 
o^niel  to  obiect  or  aipue  at  to  the  prlTilMe); 
1831,  R.  r.  Adev,  1  »fo.  *  Hob.  94  (L.  C^. 
Tenterden :  "  The  pririlege  ii  that  of  the  wtt- 
Dcaa,  not  of  the  party;  and  I  think  therefore 
that  eonniiel  have  no  right  to  interfere  for  the 
poipoMi  of  excluding  an  examination  to  whW», 
aTagainit  their  client,  there  to  no  obiaction  ) ; 
U.S.:  1908,  ^»**  "•  Peopl"!  —    Colo.  —  ,  .1 
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plaint  il  the  pnvOege  is  emmeoudy  held  inapplicable  and  the  answer  com. 
pelted.*  It  would  seem,  however,  that  the  oppoeing  party  would  have  ground 
for  complamt,  if  the  oppoaite  error  were  committed  and  the  ai^swer  erro- 
neoualy  suppressed;  because  in  the  former  case  the  error  would  have  the 
effect  merely  of  admitting  facts  concededly  relevant,  while  in  the  latter  case 
It  would  have  the  effect  of  excluding  relevant  evidence.* 

(2)  Where  the  party  and  the  mtntu  are  identical,  it  would  seem  that  the 
same  results  must  foUow;  i.e.  neither  can  the  counsel  make  claim  on  the 
party-witness'  behalf,*  nor  can  an  error  in  denying  the  privUMe  be  com- 
plained of  by  the  party  for  the  purpose  of  overthrowing  the  proceedings  in 
the  cause;  for,  in  his  capacity  as  a  witness,  he  must  employ  the  course  ap- 
propriate to  a  witness.  But  most  Courts  would  probably  decline  to  accept 
this  conclusion  in  the  latter  respect* 

§  2271.  Who  mqr  DetnalM  the  CUia ;  Jade*  and  WitneM.  Plainly,  and 
by  aU  pnuciMle,  the  judge  at  a  trial  is  to  pass  upon  the  application  of  rules 
of  evidence  and  to  determine  incidental  questions  of  fact  upon  which  their 


Vte.  3M  (the  putjr  eunot  nqnin  that  the 
jadxe  initract  the  witnaa);  1SS7,  Com.  v. 
8h>w,  4  Cuh.  SM  (MuUiniDg  the  trial  indge'i 


nluaO,  on  deuund  by  the  puty  u  matter  ot 
lisht,  to  inform  the  witnen  of  hia  priTilen) : 
1S99,  Com.  V.  Howe,  13  Ony  tS,  SI  (limilar) : 
1833,  Taylor  v.  Wood.  S  kJw.  Ch.  94  ("TU 
eoonael  of  the  pattiaa  bare  no  right  to  intermit 
the  examination  by  adviiiog  a  wTtueM  that  he  li 
not  boond  to  aniwer  the  queatioa  " ;  ye<  <  the 
witneva  deiiiea  to  decline,  he  may  apr  he 

paty'e  eoonael  for  advice) ;  189S,  StaM  ..t, 
n*:  D.  SIS,  ST  N.  .  lOS^lSM.  >  i. 
Kkanger,  8  W.  »6»,  80  N.  W.  4SS ;  188  jite 
a.  BDtler,47  8.  C.  S5.  14  a  E.  991.  CoiKni; 
I89S,  Clifton  r.  Uianger,  8«  la.  873,  876,  S3 
M.  W.  318  (the  claim  may  be  ouwie  thiooch 
eoonael  for  tlie  party). 

Bat  note  that  where  the  cmmmI  u  cft/wftM  to 
impmaer  enm^xamiluaim  to  elmnieUr  and  ia  not 
elaimkx  oriTilege  —  the  dirtinetion  already  ad- 
Twted  to  (ante,  I  SMS),  —  he  if  of  eoDTM)  entitled 
to  apeali ;  thia  distinction  ia  bronaht  out  in  the 
opinion  in  Booth  Bead  v.  Hardy,  98  Ind.  577, 

,  •>"<>.  B-  '■  KingUke,  11  Cox  Cr.  800,  » 
L.  T.  R.  «.  a.  SS5  (a  witneaa  baring  been  com- 
pelled to  ana%o  wainst  hia  protaat,  held,  that 
the  party  againit  «1iom  hia  eridence  was  glTen 
had  no  ground  of  uxception) ;  1898.  Samoei  e. 
People,  164  m.  379, 45  N.  E.  7SS  (followinc  B. 
».  Kini^ke) ;  1 84a,  Cloyea  v.  Thayer,  3  Hill 
884,  688  (qooted  Mnpra) ;  1903,  State  ».  Morgan, 
133  N.  C.  743,  46  8.  B.  1033;  1853,  PhelPn  v. 
Kenderdiae.  10  Ph.  364, 363,  mMt ;  1896, 8tate 
».  Botler,  47  8.  C.  16.  96,  94  8.  E.  991  (refusal 
to  instract  as  to  priTilege,  not  arailaUe  as  error 
for  the  party)  j  1894,  Morgan  ».  Halbentadt,  9 
C.  C.  A.  147, 80  Fed.  691.  sSs,  90  U.  a  App.  417, 
414  C  if  the  witneas  n-airea  his  pririhge;  or  the 
Court  disregards  it  and  requires  him  to  answer, 
the  party  has  no  right  to  interfere  or  eomiriaia 
of  the  error").  CWni:  1837,  Com.  a.  Kimball, 
14  Pick.  388, 388  (on  the  groasd  *^t  "  it  could 


sm 


not  be  held  that  the  verdict  was  supported  by 
U^  erWence');  1849,  Com.  r.  %hii,t  Cusfi. 
694  (appanntiy  approving  Com.  r.  Kimball,  aa 
involving  "  the  only  mode  practicable  for  ravia- 
^  '^^. ''~'?'""  "' ;  •**»•  State  ».  Olin,  13  Wis. 
809,  318  ("It  seema"  that  "a  party"  mar 
appeal).  "^ '  ' 

*  B.  •.  XingUke,  Cloyea  ».  Thayer,  quoted 
->prai  and  the  like  general  principle  for  aU 
privilegea  {ante,  |  9196).  "^ 

— *  'F*'  "'•••  "•  Wentworth,85  Me.  134,  941 : 
1896,  State  V.  Kent,  5  N.  D.  618, 67  N.  W.  1061 
(because  otherwise  it  cannot  be  supported  by 
the  witness'  oath ;  but  counsel  may  raise  the 
point,  and  ask  that  the  witness  be  apprised  of 
bis  rights  and  given  an  opportunity  to  make  the 
claim). 

,*  l'«^  •*•  "■  i!^  '»•  *  B.  47  (quoted 
o»l«  I  8S0,  note  8) ;  18.  .  People  v.  Bnim.  71 
M.  r.  571,  573  ("  An  error  committed  by  the 

*^°"'*.5*f  "**  '*''"  ""y  "'"'•  •"  '•'•  l«iie«t  as  a 
party  ).  This  reason  would  be  suitable  for  a 
game  of  whist. 

What  constitutes  eompulmon,  in  such  a  case, 
oaent  not  to  be  a  difficult  question ;  comnare 
with  the  following  the  caMs  under  confessions 
before  a  magistrate  {anit,  U  849,  850.  8511- 
1901,  p.  arkimball.-  C.  H  -.  lITF^d  156 
(certain  witneaaes,  afterwards  indicted,  held  not 
to  have  been  compelled  at  a  grand  jnry  investi- 
gation; compulsion  held  to  signify  flrst  a  claim 
of  privilece,  an  "expression  of  unwillingness 
in  some  form,"  and  next  an  overriding  of 
the  claim;  the  opiniou  unnecessarily  digmfles 
by  lengthy  consideration  the  quibtdea  ot  th- 
defeodant). 

For  the  propriety  of  gmtUng  an  iWiWwcst 
founded  on  teatimony  so  obtained,  see  State  c 
Gardner,  88  Minn.  130,  91 N.  W.  619  (1901). 

Whether  an  answer  erroneously  compelled, 
but  falsely  (riven,  b  wnar,,  is  a  difieraut 
quMtion:  IlSl,  State  I..  Faulkner,—  Ho.  -. 
75  8.  W.  116  (citiiijc  the  pracedenU  fnUv) ;  1903, 
State*.  Lehman. ib.—,  76  8.  W.  189.' 
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•pplioation  depends.'  On  the  other  hand,  and  plainly  alw.  if  the  daU 
which  show  that  the  anewer  to  a  certain  qaeation  does  in  fact  criminate  or 
tend  to  criminate  are  to  be  diacloaed  to  the  judge  by  the  witneM  claimmg 
the  privilege,  then  the  very  disclosure  has  been  made  which  the  pnvil^ 
aims  to  protect  It  is  true  that  the  disclosure  could  be  made  without  the 
hearing  of  the  jury  (as  questions  involving  the  admissibility  of  evidence  are 
usuoUy  presented  by  counsel);  but  none  the  less  has  the  discloeuro  b«sn 
compelled,  and  by  judicial  compulsion ;  so  that  this  expedient,  which  is  ad^ 
quate  to  solve  other  questions  of  privilege.*  seems  here  inappropriate,  and 
has  never  found  favor.  This  dilemma  was  in  Enghind  the  souioe  of  long 
judicial  hesitation  and  difference  of  opinion: 

1847.  R.  T.  GarbM,  3  C.  ft  K.  474.  492,  2  Cox  Cr.  **».  »  »«•  C/- C.  ^«  ',  "L^T 
Hn  :  "  It  U  for  the  diMretion  of  tb«  judge,  where  he  i.  iaUdled  of  bo^Jdu  in  the  wit- 
neee,  and  nee.  real  duiger  to  him,  to  .llow  him  to  decline  to  antwer  j  »«»"••»•  •*«";T 
miTht  My  .0  m  every  e!^  and  m  to  everything  " ;  MauU,  J. :  -The  judge  may  think  thU 
a  man  know.  hU  own  affaire  better  than  anybody  elM  knows  them  i ...  Rolfe,  B. .  U 
the  witneee  eay.  on  hi.  oath  that  he  believe,  the  answer  wUl  crimin.to  him,  can  y«>"  <»«»»- 
pel  him  to  give  the  aa.wer  after  that?  " ;  WiUa,  C.  J. :  "  I  hare  koownjudg-  over  and 
^er  again  teU  the  witoeM  he  mnrt  answer";  ''«»^*».  8  = ''»»«»  W«"*°tM««^ 
that  the  an.wer  really  had  K>me  tendency  to  criminate  U>e  iritaeMu  Afterward.,  a 
majority  of  their  Lordahip.  held  the  oonriction  wrong;  being  of  OP'"^"  ^^^  "  V".*""* 
claim,  the  protection  of  the  Court  on  the  ground  that  hi.  an.wer  would  t«id  to  orunlnato 
bimwlf.  and  there  appears  nmwnable  ground  to  bdieve  that  it  would  do  m,  he  i.  not 

eompellable  to  auewer."  „         ,   .  .     , 

JMl.  yVilU..  J.  in  &  ;«rt.  Fernandez,  10  C.  B.  K.  S.  »,  88:  "  So"' J°<>«?^  ««»  »' 
tondemeu  for  the  witaeM,  have  held  it  a  .ufflcient  excoM  if  he  swears  that  in  hi.  opwion 
_  where  .uch  opinion  may  be  weU  founded  -  hi.  anawering  wUl  expoee  him  to  •uoh  pr^ 
ceeding;  K>me  have  thought  that  too  luc  and  yielding  a  praeUce;  »>»*  *>'«^ *" ^TT 
been  uy  doubt  that  it  i.  for  the  Court  to  decide  whether  the  oircumetanoea  jndiciaUy 
before  it  are  .uch  as  to  excuM  the  witaeMes  from  answering."  • 

of  authority  Mem.  to  be  in  favor  of  the  i^ 
which  reqiire.  the  witne-  to  ietirfy  the 
Court");  1S6S,  PsOlock,  C  B.,  hi  Adjin.  r. 
UoTd,  a  H.  *  N.  841,  857.  SSI  (the  view  of 
Meale,  J.,  in  Fieher  «.  RoDeld.,  approved ;  con- 
ee^an  eaeeptiou  where  "the  fodce  i.  pw^ 
tedlToertaiD  that  the  witne«  i*  trdliDK  w  th 
theenthorityoftheCoort  .  •.■,»>^"'>K'»»^'r 
no  irooBd  wfaaterw  for  chiming  hto  privi- 
leoe^*) :  18S7.  Sidelwttom  v.  Atkine,  S  Jar.  e.11 
(V.  C.  Stoait  dienpeed  with  Mr.  J.  Miuile'. 
extreme  opiniini.  and  thooght  that  the  Court 
wai  to  lodae  on  the  drenuMUncea  of  tbe  caw) ; 
1859,  A  Bexican  4  8.  A.  Co..  »7  Beav.  474 
(BomiUy,  M.  R:  "In  a  great  number  of  in- 
(tancia  the  witnaM  UmaeU  mwt  be  the  oidy 
penon  to  determiDe  that  point,  but  certainly, 
when  all  the  fact,  leteting  to  it  are  brought  be- 
fora  the  iMentioa  of  the  Conrt.  then  I  am  of 
opinion  that  it  i*  for  the  Court  to  determine 
it") ;  IMI,  Ex  paru  Femaodea,  10  C.  B.  n.  a. 
8,  89  (quoted  eupra) ;  18SI,  R  »  Boyee,  1  B.  * 
8. 81 1,  880  ("  If  the  fact  of  tbe  witnea  being  in 
daagar  be  once  made  to  appear,  great  htituda 
should  be  allowed  to  him  hi  judging  for  himielf 
of  the  eSeet  of  any  piwticnUur  qnertion.  .  .  . 
8nbjact  to  thi.  rawrvation  a  Judge  ta  in  our 


I  Pot,  f  S5M. 

«/V*.J8SM.«-«.,||«lM.Mll. 

•  The  Eaglidi  ruling.,  before  and  after  the 
above caaw, are  a.  follow.:  1S47,  K.  v.  Oufaatt, 
S  C.  ft  K.  474.  494.  1  Den.  Cr.  C.  «•  (whether 
the  mere  deduation  of  the  witaew  Mficed; 
not  decided;  quoted  -pra);  1851,  Shwt  ». 
Merrier,  McN.  ft  O.  SOS,  SIS  (I*  C.  Truio: 
"It  will  Httirfy  the  rule  if  the  witaea  Mate  cir- 
cumManoe.,  consiMent  oo  tbe  Ux»  of  them  with 
the  exittenoe  of  the  peril  lUlend  and  which 
alao  render  it  extremelr  probable;  .  .  .  if  the 
(itct  form,  one  of  a  wne.,  and  aparty  dedinaa 
tu  answer  who  alone  know,  w  the  circnin- 
rtancw  and  how  the  Cset  is  connected  with 
others  which  may  form  a  chaUi  of  evidence  by 
which  guilt  may  be  catabKshed,  1  apprehend 
that  in  such  a  case  the  Conrt  wonld  be  dUpoMd 
to  assirt  the  party");  188S.  FUher  v.  Ronald., 
18  C.  B.  788  (bin  of  exchange;  plea.  Illegal 
oamhig  a.  a  condderation ;  quertfon  a.  to  a 
itmlette^able  being  in  the  room,  held  privileged, 
the  witncM  cbumrog  that  U  would  tend  to  in- 
criminate him ;  whether  "  the  rtatement  of  the 
witnes.  i.  conduHve,"  not  decided ,  but  Manle,  J., 
thoufht  that  it  wa») ;  1S55,  Parke,  B..  in  OMrorn 
p.  Lmioa  Dock  Co,  10  Exch.  698  ("  The  weight 
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J?th^.3I  "d  imp«ctio.bUit7  of  jWding  to  the  extreme  in  the  pH,tecUon 
atnte  the  neceMtty  of  considering  that  aspect  of  the  proUem : 

Si  L^Jr       .T'*r«'*  '  ''"^"  »'  P""*"  P°"«y.»»',  danger  (1?  U  i.  to 'hi 

ITOl,  5/«rrftt,  J.,  in  Cow.  t.  Btll,  148  P*.  374,  887,  28  AtL  841  644  —  Wm  hi.  J.t.r 
min^ten  in  oppo.itk.n  to  th,  jndgB.nt  of  the'court,  to  be^pSd"  mTS^.I^  t.d 
w«  th.  Court  powrles.  to  .nfowe  if  order  in  th.  pr«mi.«  7  W^^nk  not  If  itw^ 
court,  of  jusUo,  would  be  rt  th.  meroy  of  oontum^ciou.  witae«L  It  i,  tt.  nTT" 

.tSL^tibiHtv","  J"«».««to«>-ideth.rj„..«o„.  Men  wr«Tcon.cio«  ofttSt 
IS.  ^u  '  •«'!»»»''°°  ••  *•»•  »»*'or  appear,  to  bare  been  would  be  Zuy  oSS 
to  dedde  (ooh  qoeeUon.,  eepeoiaUy  in  their  own  caw.."  '  quallfled 

Stn'i"*i^°'  *^'  '^""°""*  ''"'  °°''  ^"  8«°«~"y  '«<»Pt«d ;  the  judicial 
differences  tosiay  if  any.  are  in  the  phrasing  mther  than  the  subs  Jce,  and 
concern  m  effect  (as  pointed  out  by  Mr.  Justice  Mitchell)  merely  the  bidden 
of  proof  m  the  judge's  nund.  It  is  interesting  to  note  that,  during  th^two 
generations  of  repeated  judicial  attempts  in  England,  there  was  already 
M.°iJS  TJ*  r  that  controversy  began,  an  opinion  of  Chief  Justii 
Marehall  which  solved  the  problem  in  the  manner  now  recognized  a. 

1861,  CoeOurn,  C.  J.,  in  if.  r.  Boye$,  1  B.  ft  8.  311,  821 :  «To  entitle  a  oartv  called 

eue  and  the  nature  of  the  evidence  which  the  witnees  is  called  to  give,  that  there  ie 
W.«n.bteg««ndto.pprehendd«.g.rtothewitneMf«mhi.  being  coS^^^ 

;  ;.;  ?^^5^."  *.•  '•"  °'  *•  '''*°-  ^^^^e  «»  <»*°8«'  ^  once  made  to  apS."^.t' 
latitude  diould  be  allowed  to  him  in  judging  for  hi. Jelf  of  the  effit  of  anv^aSr 
qoeetion.  .  .  Further  than  thi.,  we  are  of  opinion  that  th.  danger  to  be  "ppS^ed 
must  be  real  and  appreciable,  with  reference  to  the  ordinary  ope««on  of  UwKe  o^ 

«f7ren«TL«  "^'L:::!,';  ^^\''r  •'"•P"«y  •-'J  -".u^tantial iracl  ha4 
referenee  to  M>me  extraordinary  and  barely  possible  contingency,  so  imnrobable  that  no 
re«onable  man  would  suffer  it  to  influence  hi.  conduct.  We*l.KhaTa  SvSlt^ 
«.d  naked  pcss.biUty,  out  of  th.  ordin«7  cour«,  of  the  law.  «,d  .uch  LTotilZabS 
opinion  bound  to  insist  on  a  witness  snswering     qnetition    forminr    a    Hnk    in 

is!s'trw"!f„2r'.r^^H-.r-rs:^r  ??"Ji^?^^-'^»-^V;H 

us;  The  M«y  or  Aleltlndn:  1°  tTi  a7* 
Ec.  319,  334  (dafeodaufs  oath  held  snfflcient  on 
the  facts) ;  1 877.  Et  parte  Scholleld.  L.  R.  «  Ch. 

E:i**!lR?'  ''^?T  •"*  *w^y-  lwj.  c  th. 

judge  will  satisfr  himself  that  the  objection  is 
a  mnmne  one«);  1882,  Kr  part*  Reynolds. 
15  Cox  Cr.  108,  L.  B.  SO  Ch  D.  »4  (bank' 
raptn;  an  aoctiooeer,  as  witness,  was  aAed 
whether  be  had  exernted  a  certain  deed,  but 
lefDsed  to  answer;  the  judge  coidmIM  him, 
set  saaiog  "any  cham.  of  aa  aiwwer  to  that 
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a   chain"    of 

„    - ,—    — »   ''"'   'l"*   witness 

WIS  setting  np  excooes  which  have  no  kind 
of  fonndstion";  the  witness  wss  held  bunnd 
to  answer,  nnles.  the  jndge  belieTcs  that  "  he 
is  declining  to  answer  horn  Jide  for  his  own 
protection  and  there  is  anj  apprecial.'le  dsnser 
to  him  ";  spprorina;  B.  p.  Boye.  and  Ex  pj,u 
Schofield  i  Bacon,  C.  J.:  "Am  I  not  bonnd  to 
exercise  such  portion  of  common  sense  u  I 
possess,  and  to  say  whether  an  answer  to  that 
qnestKm  can  possibly  criminata  anybody  t"): 
1888,  Ex  pmrtt  Msgnire,  14  Que.  359,  sds  (fot 
lowing  B.  •.  Boyes;  earefol  opinion) 
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iMM  imU  U  •fftotod  t7,  tlMMU  no*  U  Nflmd  to  olMtnMl  tiM  admlBiatratioa  of  Jw- 
tie*.  T*«obj«rtoftli«Uwtoto»tortto»iMwt3r.«JWiV«to|i»«rrM«io»l«»pr» 
eawUng  iMr  aUet,  protoetioa  agiUiiM  (Ming  brooglit  by  ommm  at  hta  owa  tridaiMM  wHhin 
the  MDtltiM  o(  Um  bw.  Bat  it  would  be  to  oonrwt »  •tautoty  pfotectlon  Into  •  mtwit 
o(  thvm  If  It  wertto  b«  hridtbiU*  m«r«  imagiiMry  poMiUUty  of  dtngor,  how«rer  remoto 
Mid  imptobiri)!*,  WM  wifleiMit  to  Jwtify  tb«  wtthhokUng  of  oridwio.  mmdUsI  to  the  mute 
of  Jiutio*." 

1807.  AtarOall,  C.  J.,  In  Bwr'i  Trial,  Rob«t«m*i  B«p.  I,  948 :  "  It  to  tlln*!  *•»»»• 
[tbo  witneM]  to  Md  from  tho  witurt  of  thing!  most  be  tho  m^  Jndg*  of  tho  oflMt  of  bto 
Muwer ;  th»t  he  fa  ooneeqnenUy  et  liberty  to  ref  nw  to  aiwwwr  any  qoeeUon,  If  he  will  lay 
upon  hto  oUb  Uutt  hto  enawer  to  that  qneation  might  eriminnto  himMlf .  .  .  .  [Bat]  there 
to  b  dtoUnctlon  whtoh  takes  from  the  Court  the  right  to  eoniider  and  decide  whether 
any  direct  aiiiwer  to  the  partlouUr  qi.  ition  propoonded  ooold  be  reaaooably  euppoaed  to 
affect  the  witneee.  Theie  may  be  qoeitioni  no  direet  anewer  to  which  ooald  in  any  degree 
affect  biin;  and  there  to  no  caae  which  goee  eo  far  aa  to  eay  that  he  to  not  bonnd  to  an- 
■wer  such  qowtions.  .  .  .  When  two  prindplea  come  in  conflict  with  each  other,  the 
Court  muet  give  them  both  a  reaionabto  eonatruction  ao  aa  to  pieaerre  them  both  to  a 
leaaouabla  extent.  The  principle  which  entiUea  the  United  Stotaa  to  the  teatiinony  of 
erery  citiien,  and  the  principle  by  which  erery  witneaa  to  privileged  not  to  accuae  him- 
ael(,  can  neither  of  them  be  entirely  diaregarded.  They  are  bdleved  both  to  be  preaerted 
to  a  reaaonable  extent,  and  according  to  the  true  Intention  of  the  rule  and  of  the  excep- 
tion to  that  mle,  by  obeerrlng  that  couree  which,  it  la  conceived,  Courte  hare  generally 
obeerved ;  it  to  thia :  When  a  queatlon  to  propounded,  It  beionga  to  the  Court  to  conaider 
and  decide  whether  any  dirwst  anawer  to  It  eon  impUcato  the  #itneaa ;  if  thia  be  decided 
in  the  negative,  than  he  may  anawer  It  without  vtoUting  the  privilege  which  ia  aecured 
to  him  by  Uw.  If  a  direct  anawer  to  It  maf  wiminato  himaelf,  then  he  muat  be  the  aole 
judge  what  hto  anawer  would  be;  the  Court  cannot  parUcipate  with  him  in  thto  judg- 
ment, beuauie  they  cannot  decide  on  the  effect  of  hto  anawer  without  knowing  what  it 
would  be,  and  a  dtockMure  of  that  fact  to  the  judgaa  would  atrip  him  of  the  privitoge 
which  the  law  allowa  and  which  be  oloima.'' 

1890,  MUektU,  J.,  .  Stal*  v.  Tkad*n,  48  Minn.  258,  868,  48  N.  W.  447  :  "The  problem 
to  how  to  admintotor  the  role  ao  aa  to  afford  fnU  protection  to  the  witneaa,  and  at  the  aame 
time  prevent  aimutotod  excnaee.  AU  the  anthorities  agree  to  the  general  propoaition  that 
the  atotement  of  the  witaeaa  that  the  anawer  wiU  tend  to  criminate  himaelf  to  not  necea- 
aarily  conduaive,  but  that  thto  to  a  queatlon  which  the  Court  wlU  determine  from  all  the 
eircumatonces  of  the  particuUr  caae,  and  the  nature  of  the  evidence  which  the  witneaa  to 
oaUed  upon  to  give.  But  the  question  on  which  the  eaaea  aeem  to  differ  to  aa  to  what  we 
may  caU  the  burden  of  proof;  some  holding  that  the  atotement  of  the  witneaa  muat  be 
accepted  aa  true,  nnleaa  it  afflrmntively  appeait  from  the  dreumstancea  of  the  particular 
caae  that  he  to  ratoteken,  or  acta  in  bad  faith,  while  other  eaaee  hold  that,  to  entitle  a  wit- 
ness to  the  privilege  of  silence,  the  Court  muat  be  able  to  aaa  from  the  drcumstenoee  of 
the  case  and  the  nature  of  the  eridence  called  for,  that  there  to  reasonable  ground  to  f- 
prehend  danger  to  the  witneaa,  If  he  to  compelle  1  to  anawer.  ...  The  difference  to  theo- 
retical, rather  than  practical;  for  It  would  be  diRicult  to  conceive  of  an  instonce  where 
the  circumatancea  of  the  caae,  and  the  natare  of  the  eridence  called  for,  would  be  entirely 
neutral  In  their  probative  force  upon  the  qneation  whether  or  not  there  waa  reasonable 
ground  to  apprehend  that  the  anawer  might  tend  to  criminate  the  witneaa.  After  con- 
dderatlon  of  the  qneation  and  an  examination  of  the  anthoritiea,  our  condnnon  la  that 
the  best  practical  ruto  to  that  laid  down  In  some  of  the  Engltoh  caaee,  and  adopted  and 
followed  by  Chief  Juatioe  Cockbnrn,  in  Bag.  v.  Boyea.  ...  To  thto  we  would  add  that, 
when  auch  reaaonabk  apprehension  of  danger  ^ipeara,  then,  Inasmuch  as  U>e  wltoeaa  alone 
knows  tiie  nature  of  the  anawer  he  would  give,  he  atone  muat  decide  whetiier  it  would 
criminate  him.  Thto,  we  think,  is  snbetontiaUy  what  Chief  Juatioe  JIanhall  mewit  by 
hU  statement  of  the  rale  is  the  Borr  trial." 
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This  rammiiig-up  of  Mr.  Jostios  Hitohell  Imvm  nothing  to  be  added,  and 
ought  to  nmain  the  hut  word  in  the  development  of  the  rule.  In  the  courts 
of  the  United  SUtea,«  few  of  the  earlier  rulinge  inclined  towards  Mr.  Justice 
Manle's  extreme  view  in  Fisher  v.  Bonalds ;  but  the  Uter  decisions  have  gen- 
erally adopted  the  common  principle  of  R.».  Bojres  and  U.  8.  v.  Burr,  and  the 
phraseokiQr  of  either  the  one  or  the  other.*  It  need  only  be  noted  that  in 
chancery  practice  a  special  question  may  arise,  dependent  upon  the  techni- 
calities of  that  system  of  pleading,  as  to  the  proper  mode  of  furnishing  the 
judge  with  the  data  for  decision.* 

i  2272.  acsot  «(  MaUnc  Olalai,  as  to  Xaforenoee  peraiiaslbU  a§ainut  the 
OalaMBt;  (a)  OeaMral  MnolpU.  The  question  whether  an  inference  may 
be  drawn  from  a  person's  exercise  of  his  privilege  is  on*  which  may  well 

*  Ala. :  IS7S,  Calhoan  t.  ThompiOB,  M  Ala. 
I6S,  170  (••  If  it  it  not  appuml  [to  tli«  Court] 
that  Hch  wooM  b*  th*  taiidaacy  of  tha  tatmn, 
tiM  wttMH  it  not  priTamnd ") ;  ISM,  Aliton  v. 
Stirte.  IDS  id.  SI,  ii  So.  SI  (tlia  wttawi  naed  not 
Mpnaljr  Mplain,  if  tha  Muwat  wuald  elMrir 
eriminata);  Cal.i  ItOO,  Ovennd  r.  Haparior 
Coort,  ISI  CiU.  SSO,  SS  Pm.  37t  (tlia  Coort 
mint  dadda) ;  1901,  Bradlar  v.  Clarli,  I9S  id. 
IIM,  69  Pac  39S  (limilar) ;  ItOO^  R*  Rogan,  119 


id.  46S,  6*  Psc.  47  ("  It  ii  for  tlie  Conn  to j 
npon  tiM  laOdaacnr  of  tlia  objaetioa  ") ;  / 
189S,  Et  paru  Saaiiw,  37  Fla.  1, 19  So.  SSI  (tha 


topaat 

;  Fla7t 


Cout  i»  to  daeida  on  all  tha  drcamataacaii,  bat 
the  wiinaaa  cannot  ba  raqnirad  to  axplain); 
1899,  Wallaea  r.  Slate,  41  Id.  M7,  S«  So.  71S 
(tiM  witn«M  naad  act  axplain  liow  it  woold 
eriminata) ;  Haw. :  CiTil  Lam  1897,  |  1419 
(tlia    '^~"       -^  ••      •  .      .. 


of  aathoritr  Mama  to  ba  in  (aror  of  tha  nila 
that  tha  witnan  may  ba  compelled  to  antwer 
whan  ba  cootnmaciooaly  lefuiaa,  ur  when  It  ia 
perfactljr  daar  and  plain  that  ha  ii  mistaken  ") : 
1900.  Paopla  r.  Priori,  1S4  id.  4ftP,  S8  N.  E.  668 
(it  reau  hirgel;  in  tha  trial  Conrt'i  disrraiion ; 
to  jwtifir  compnJtion,  it  mnat  at  leaat  dearlv  !« 
■hown  that  an  aaiwar  would  not  incrimiuBta) ; 
a.  C:  1880,  La  Funtaiua'r.  Southern  Undcp- 
writafa*  Aia'o,  8S  N.  C.  I3>,  141  (approrinc 
Oabom  *.  Dock  Ca);  Pa.:  1891,  Com.  v.  BalL 
US  Pa.  374. 387, 19  Aa  641, 644  (uootad  nsra) : 
R.  I. !  1901,  Roaaiidale  v.  HcNnlt}.  SS  R  f  466, 
SO  Aa  SSO  (pririlaga,  bald  not  applicable,  whera 
"tba  quattiona  do  not  ahow  that  inch  a  tcanlt 
[aa  erimination]  fai  poaaibla  ") ;  5.  C. :  1 81 9,  Stata 
V.  Edwarda,  »  Nott  A  MeC.  13  ("SometUaK 
raaat  naceaaarily  ba  left  to  the  witncM  ") ;  1649, 


priTilaga  ih^  not  ba  allowed  to  any  wit-    FOola  ..  Pertitt,  I  Spaan  118  (witneii  allowed 
for  anr  qoaation  "  ralarant  and  material  to     to  tafnua,  ■•  npon  hie  own  aHunnce  " ;  "  the  hw 


tha  matter  in  iina,"  ualeaa  tha  Coort "  shall  ba 
of  tha  oninion  that  tha  anawer  will  tend  to  sak 
isct  such  witness  to  poniahmant  for  trsaaoa, 
felony,  or  miademeanor") ;  la. :  1860,  RIchmaa 
v.  State.  >  Uraana  93S,  BSS  (tha  ralinc  in  U.  8. 
;.  Barr  followed) ;  1861,  Printi  ».  Chaaner,  II 
la.  469, 471  (same) ;  1S6S,  State  r.  Dnftr,  16  id. 
41S,  417  (same) ;  16SS.  Mahanka  v.  CMand,  76 
id.  401, 404,  41  N.  W.  53  (the  Court  should  oom- 
pel,  "  unlasa  laasonabla  mands  for  beUerinc" 
a  tendency  to  eriminata);  Md.}  188S,  Cba». 
make  Club  v.  State,  63  Md.  446.  465  (R.  v. 
Boyeaapprored);  JTim..-  l890,SUtap.Thadaa. 
48  Minn.  953,  45  N.  W.  447  (rule  of  Cockbara, 
C.  J.,  in  R.  ».  Bores,  approred;  quoted  sapra); 
Uo. :  1899,  Ward  a.  State,  S  Ma  110, 193  (fol- 
lowing V.  8.  V.  Burr) ;  If.  H.:  1854,  Janrrin  v. 
Scammon,  19  N.  H.  980, 190  ("  He  wiU  be  pro- 
tected nnieaa  tha  Ooort  can  see  from  tha  d^ 
enmstaaees  of  the  eaae  that  he  ia  in  error,  or 
that  it  ia  a  men  pretext  on  the  part  of  tha 
witness  to  aroid  answering,  and  that  his  answer 
eannot,  from  tha  natara  of  things,  criminate 
him");  1869,  Carter  v.  BaUs,  44  id.  408,  419 
(preceding  eaae  Kfonmi);  1869.  Eaton  v. 
Fanner, 46  id.  900,  909  {same);  N.  Y.:  1830, 
Paopla  *.  Mather,  4  Wend.  119,  153  (good 


I, "  upon  bi 
doea  act  wisely  in  leaving  it  to  the  witneaa  him- 
aalf";  Barla  and  War&w,  JJ.,  diet  I;  1896, 
Stata  *.  Batlar,  47  S.  C.  15,  16,  14  S.  E.  991 
(piacading  case  approred) ;  V.  S. :  1807,  U.  S. 
V.  Barr  (quoted  npra) ;  1883,  U.  S  r.  MeCaitby, 
18  Fed.  87  (R.  V.  Boyea  approred);  1896,  Ex 
parU  Irrina,  74  Fed.  104  (the  Court's  diseretion 
eoatrols,  depending  npon  whether  there  is  laa- 
sonabla ground  U>  Infitr  crimination) »  Vl. :  1840. 
Smith  «.  Crane,  11  Vt.  491 ,  494  (witneaa*  oath  it 
to  ba  taken,  nnieaa  tba  Court  ia  "  fully  satiitlled 
such  is  not  the  fact,  i.  «.  that  the  witness  it 
aitbar  miataken  or  acts  in  l«d  faith");  Va.t 
1881,  Temple  r.  Com.,  75  Va.  891,  898  (rule  in 
V.  8.  a.  Burr,  approred  by  one  judge ;  the  other 
two  leserring  their  opinion) ;  1884.  KendHck  p. 
(>>m.,  78  id.  490,  499  (rule  in  U.  S.  r.  Burr 
approved);  Waih.:  1897,  Perkins  r.  Bank,  17 
Wash.  100,  49  Pac.  141  (the  witness  need  not 
mnmir  say  that  the  answer  would  criminate, 
if  it  ia  pUin  from  tha  queation ;  thia  is  goinit  too 
tar,  for  ba  mnst  of  course  state  what  privilua 
he  daima);  Wii.:  1859,  Kirschner  r.  State,  9 
Wis.  140,  143  ("The  Court  ia  to  determine, 
under  all  tha  drenmataaeee  of  tha  case,  whether 
each  is  the  tendency  of  the  question ' 


.  );  Wt/v.! 

_,-..„  ..     .      .  ■  —   «.-—     •"••t  Misklmmins  ».  Sharer,  8  Wyo.  39^  58 

opinion  br  Marcy,  J.,adoptior  sobstantiaUy  tha     Pac.  411  (rule  in  U.  a  v.  Burr  approred). 
role  In  U.  8.  ».  Burr) ;  1894,  People  r.  Forbea.         •  Sea  Sharp  v.  Sharp,  S  John.  Ch.  407  (181S), 
143  N.  T.  219,  S31, 88  N.  S.  SW  FThe  weight    and  tha  OMaa  &ad  mi^\  taw. ,       -     '       *• 

«141 


,nota4. 


I  JS7I         PEIVILKOI  A0A1N8T  SlLf-CRlinHATION.    [Cw».  UOnn 

pnnto  by  iU  anomaUM.  Both  prtodpto  and  •xpediency  aw  in*o'^**-_^* 
layman'a  natural  fint  .aggMtkm  would  probably  be  that  «>•  «W«  •*•  ' 
olMT  confaaaion  of  the  criminating  hct  The  lawyer'a  natural  «"» •"J'V 
would  certainly  be  that  then  the  privilege  would  thereby  be  •»»«)'*•  f*" 
of  thoMi  have  a  truth,  but  only  a  partial  truth.  The  nature  of  the  laaue 
should  not  be  loet  sight  ot  It  U  not  a  question  of  mere  "^"'"^The  d.« 
recognition  that  an  inference  is  op«..  "  Ix«ic  i.  »'«''^  '^^^'r"  \tt^S 
oTth.  one-hoM  shay;  and  it  is  on  that  ««>re  i"'P««^>'^'*?L*';' *J; 
very  claim  of  the  privilege  involves  a  confession  o  the  fwt  J*«"  3^ 
assisting  the  defendant  at  the  time  of  the  affray  f";  ^J*-.""' ^,  "^'J^f, 
"yes"  or  -  no-  if  -  no."  the  fact  is  not  criminating  and  theprivUege  i.  not 
applicable ;  if  '■yes."  the  fact  is  criminating  «id  the  privilege  ap^.  The 
?nKct «  a  mer;  matter  of  logic,  is  not  only  possible  but  mherent.  and 

Tet  tXh -t  deni«i.  can  it  not  be  ignoredT  Th^  i.  the  true  quesUon, 
-whether,  in  view  of  our  trid  methods,  it  is  P«-«bk  and  proper  to  .n«rt 
on  The  pracUcal  ignoring  of  this  inference.  If  our  tnal  ^funal.  we«  not 
divided  in  functiS^  and  if  i«,ue.  of  fact  and  law  «•>?«  f^"^'^^  J^S; 
mind  for  decision,  the  question  would  be  a  mere  quibble  because  the  judge 

Zd  hardly  perlorm  ?he  impoasibl.  feat  of  «««ri«' J  *«  X'S^"  "^  ^« 
own  mind.  But  since  the  jury,  and  the  coun«.l's  efforU  with  »»>•  J»^.  •" 
more  or  less  within  the  control  of  the  judge  irrespecUve  of  hi.  own  mental 
mtion..it  remains  after  all  a  practical  quest|on  whe  her  prmcple  and 
Senc;  require  u.  to  prevent,  so  far  as  feasible,  any  further  u^  o  he 
infSnce  \C  such  a.  is  ineviuble  from  the  "'•".^^""Ijr'.'';.*^;^"^ 
Perhaps  the  jury  can  effectively  be  instructed  on  the  subject;  at  any  rate. 
S^ «.mment  b/connsel  can  be  prohibited.  Thus  the  question  ceases  to  be 
merely  one  of  Lntal  gymnastics,  and  is  after  all  worth  attempting  to  «>lve. 
For  a  century  this  question  has  remained  in  controversy  m  England  Un- 
til  very  modem  times,  it  could  not  arise  for  an  accused's  testimony,  because 
the  accused  could  not  testify  even  if  he  «ould.    But  the  case  of  an  ord.nanr 

J.  EltoDboTOOgh  trfd  th.  im"*^  ^Ji^  JhTf^  i'qSwd  StoT^ISM.  Boyle  r.  Wi*. 
MM  choM  to  »v»il  himnelt  of  that  notcetiou  tne  i«c»  ™H»'"^,.'"~,';^.,.J  „  f  „.r^.  „.^ 
which  the  law  save  him,  he  w««  not  therebr  at 
all  di«c»dited  "» ;  1809,  L.  C.  Kldon,  In  Uoyd 
».  PaaainKham,  16  Vei.  Jr.  59, 64  ((iaot«l  i«/i«) ; 
1817,  Be.  Watwn,  S  Stark.  153  (Bwlev,  J.: 
"  Ha  may  demnr  to  the  qnertioii,  for  he  U  nut 
bonod  to  criminate  himielf ;  and  if  he  lefnie, 
this  i*  not  without  ita  effect  on  the  jnry.  .  .  .  M 
wonld  perhape  be  going  too  far  to  »ay  that  yon 
dScredlt  him  if  he  refnie  to  answer;  it 
r.  to  draw  what  interencea  they 
ron  propoie  a  qnea- 


'd] 

the  innr  to  di 

"If  yc_  ,  -,  .   . 

tion  to  a  witneee  and  he  declinee  to  antwer  it, 


ii  for"the"Tnry"to  draw  what  interencea  they 
may";   Ilotroyd,  J.:  "If 


man.  10  Exch.  647.  651  (Parke,  B.:  "  rhe  pro- 
tection given  bv  the  itatnta  wonld  be  of  no 
arail,  If  the  refnMl  to  anawer  waa  conatrnad 
into  eridenoe  of  gnilt;  it  ia  impualble,  how- 
e»er.  to  prerent  the  jn»y  drawing  ihoir  own 
conclnaion.";  Aldenon,  B.:  "It  •>•«»»<>  »• 
that  a  party  not  denying  a  fact  which  it  ia  in 
hii  poWer  to  deny  glTea  a  color  to  the  ottar 
evidence  against  him  ") ;  1868,  Bartlelt  r.  Lewia, 
tj  C.  bT^  S49,  MS  (|./n.);  1899.  R  ». 
Uhodea,  I  Q.  B.  77,  88  (the  Conrt's  right  to 
comment  to  the  jnry  on  the  eVldenoe  la  not 


hi*  noi  answering  can 


Jury");  18M,  Bose  ».  Blakemore.  By.  4  Mo. 


taaen  »w»t  oy  •«•  ■•••.■•w  .f       /  — b    v~,^~~ 
cmed,  onte,  |  4»»;  M*!  eomment  on  a  tulot 
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IMrUENCB  FBOM  CLAIM. 


ism 


almwt  nnhrmml  kgiakUon  hM  deeiMd,  ia  vuTing  phTtMology,  UiAt  the  in* 
ferann  ilull  not  bt  avaikd  of.*  Bnt  th*  inqoJ^  muint  neoeNary  whether 
thk  eolation  wu  right  or  wrong,  —  for.  if  wrong,  it  mey  be  eet  right  again  by 
the  aame  method.  To  thoee  who  here  aolv^  the  problem  ia  accord  with 
tlie  legielatore,  the  matter  hM  apparerttl^  been  ao  aimple  that  no  elaborate 
reaaoning  waa  neoeeaarjr  in  euppoi.  The  following  paaaagee  repreaent  the 
grounda  rouchaafed : 

180S,L.C.£MM,ia£liyrfv./>eMiR9taM,ieVM.Jr.W,«4:  - 1  pfotMt  ttraagly  ■«aiut 
tba  dootHiw  Uurt  Robert  PaMingham,  haring  damumd  to  to  mneli  ol  Um  bill  aa  Meka  a 
dtaeoTary  ul  faoto  whlek  hara  a  Undaney  to  aflaet  bim  orimlmlly,  U  on  that  aeeount  to  be 
eontidtrad  ai  admiUlng  tba  altagatloM  of  th«  bill ;  haTliig  obMired  a  notion  prevailing, 
lately,  that  a  witaaw  who  rafnaaa  to  amwar  a  qnaition  apon  that  ground  b  tborcfora  .lot 
to  be  believed.  Nothing  ean  be  mora  (allaoioas,  m  a  standard  of  eradit,  than  euoh  a  oon- 
eluaion,  or  laoia  dangaroos  to  juatioa  by  d^?iug  tha  subjaet  of  that  protaotion  to  whieh 
ba  U  antitUd  by  law." 


M  leMlfy  ie  allowable)!  Caa.r  Am*.  Bl  ItlS, 
c.  ai,  1 4  (quoted  aaCf,  1 4aa) ;  iltm.  8t  1(01, 
c.  ft?,  f  4  (qaoted  oaf*.  |  4aa);  Qw./  IM7, 
Barton  v.  Your,  17  Low.  Can.  S7t,  a»4  (ao 
iafereaee  can  be  diawa). 

*  U  the  Mlowiair  lirt  are  foand  lU  iari^ 
dietioae  except  Oeorgia,  New  Jeiiev,  and  rfoath 
CaraUna:  bat  the  Coert  of  tha  flnrt-named  State 
(ia  wbkk  aa  aecoMd  ie  a*  yet  qnalilMt  only  to 
nake  a  "•latement ")  bae  taken  the  nan  view 


(1874.  Bird  V.  State,  50  Oa.  (MA,  S8S),  aad  the 
Coort  o(  the  leeoad-naned  StaM  ha*  Ukea  the 
oppeiite  view  (ia  the  cilatioua  mfn,  note  S) ; 
in  Maine,  the  itatate  sappbated  the  dceiiiou 
euHeeted  i^lra,  nota  S ;  the  Matotea  are  qaoted 
ante,  1 4W  i  their  applinitioa  neoally  take*  the 
form  of  prohiliitin>  comnMnt  bv  coobmI  s  Ala. 
Code  lt*7,  I  sm ;  I88S,  Cooper  r.  State,  M 
Ahk.  eta  6  Sa  110  (refaaal  to  exhibii  one's 
body);  AUuka  C.  Cr.  V.  1900,  |  149;  Ari*. 
Rev.  St.  1887,  I  1040;  Ark.  Qen.  St.  1894, 
I  MIO;  Co/.  P.  C.  1878,  1 1383;  1889,  FMple 
».  l^ler,  88  Cal.  688.  887;  1871,  People  v. 
MeGouiU.  41  id.  489  ;  1873, 1'ko^  v.  Hnassll, 
48  id.  rai.  183;  1878,  People  v.  Brown,  S3  id. 
86;  1898,  People  r.  Sanders,  114  id.  918,  48 
Pae.  153;  1888,  People  r.  Caff,  188  id.  589,58 
Pae.  407  (bddhig  C.  C.  P.  f  8081,  mbd.  6, 
7,  not  applicable):  CVo.  Aoaot  Siato.  1891, 
illTl;  1885.  Petite  v.  People,  8  Goto.  518; 
Caen.  Gen.  81  1887,  |  1613;  M.  Laws  1893, 
e.  777,  %\;  D.C.  Camp.  Rt.  1894,  e.  71,  f  8; 
Flo.  St.   1896,  e.  4400;  Ida.  Rev.   St.  1887. 

L8I43:  Bam.  CivO  I^ws  1897,  |  1416;  ///. 
V.  St.  1874,  c.  38,  H  M,  496;  1880,  Angelo 
».  Pro|de.  96  lU.  S09,  913;  1888,  Qninn  «. 
People,- 183  id.  333,  15  N  E  46 ;  hd.  Rev. 
St.  1897,  f  1889;  1877,  Loofc  r.  State,  56  Ind. 
181,  186;  la.  Annot.  Code  1897,  |  64M:  1893, 
Snu  >.  BaMoaer,  88  la.  55,  56,  55  N.  W.  97; 
JTea.  Oen.  St  1897,  c.  108,  i  118;  Jty.  StaU. 
1899,  I  1645;  La.  St.  1886,  No.  19,  f  1;  1898, 
State  V.  Marcaanz,  50  La.  An.  1187,  94  So.  611 ; 
M:  Pab,  St.  1883,  e.  134,  f  19;  1886,  State  ». 
Banks,  78  Me.  490,  7  Ad.  269:  IS91,  State  v. 
Landry,  85  iil.  95, 16  Atl.  998;  Md.  ]>nb.  Gen. 
L.  1888,  Art.  38,  IS:  Man.  Fnb.  St.  1881,  e. 


188,  I  18,  Rev.  L.  1908,  c  175,  |  lOt  1877, 
Com.  V.  Scott,  183  MaM.  839  (coanent  not 
allowed,  even  where  delbndaot's  counsel  Imd 
Impmpcrly  alleged  special  reasons  (or  the  de- 
fendant's fallnrs  to  take  the  stand;  nosoand, 
fur  the  defendant's  cucuumI's  act  waa  virtoally 
a  waiver  of  the  right  to  prohibit  eumment, 
and  llie  proceratioa^  comment  was  merely  aa 
aaewer  to  the  defendant's  cuonsel's):  1886,  Com. 
p.  Haaley,  140  id  457,  5  N.  R.  468)  Mick. 
Cump.  L.  1897,  c.  181,  I  100;  1903,  People  r. 
Hammond.  —  Mich.  — ,  93  N.  W.  1084;  Minn. 
Gen.  St.  1894,  |  5658:  1894,  State  v.  Pearoe, 
66  Minn.  196,  67  N.  W.  651,  1065;  1896,  State 
r.  Holmee,  65  id.  880^  88  N.  W.  1 1 ;  1903,  State 
r.  Stoltele,  89  id.  106,  94  N.  W.  675;  iliu. 
Annot.  C.  1898,  |  1741 ;  189.1,  Yarbronch  v. 
State,  70  MIta.  893,  11  So.  551 ;  1895,  Hcdilick 
V.  State,  71  id.  lOOe,  16  So.  490;  Mo.  Rev.  St. 
1899, 1  8838;  Mont.  P.  C- 1895,  f  1441;  S,br, 
Comp.  St.  1897,  I  7199;  Nn.  dira.  St.  1885, 
I  4568;  N.  H.  Pnb.  St.  1891.  c.  114.  I  15; 
N.  Ma.  Comp.  L.  1897,  1 8431 ;  TV.  Y.  0.  Cr. 
P.  1881, 1 393;  1896,  People  v.  Hoch,  ISO  N.  Y. 
191,44  N.  E.  977;  1898,  People  v.  Fitiserald, 
158  id.  153,  50  N.  K.  846;  N.  C.  Code  1883, 
I  1383;  iV.  Dak.  Rev.  C.  1896,  |  8190;  Ok. 
Annot  Rev.  St.  1898,  |  728S;  Oil.  8tats.  1893, 
e.  68,  I  II ;  (V.  Codes  *  G.  L.  1891,  t  1365; 
Pa.  P.  a  L.  Dig.  Witoemee,  |  U  (Pub  L.  1887, 
p.  158, 1  10);  F.  I.  Oen.  L.  1816,  c.  944,  f  41 ; 
1893,  State  e.  Hall,  18  R.  I.  207,  111,  16  AU. 
191;  5.  D.  Sum.  1(199,  |  8650;  1898,  State  r. 
Garrincton,  11  S.  D.  179.  76  N.  W.  396;  Tenn. 
Code  1896,  I  5601;  Tve.  V.  C.  189^  |  770; 
1891,  Jordan  r.  State,  19  Tex.  App.  595,  16 
S.  W.  543;  V.  S.  St.  1878,  r.  .17,  March  16; 
1891,  Wilson  e.  U.  S.,  149  U.  S.  60,  13  Sup.  765 ; 
f/ink  C.  Cr.  P.  1898,  |  5015;  Vt.  Stats.  1894, 
I  1915;  1868,  State  v.  Camrron,  40  Vt.  555, 
565;  Va.  Code  1887,  |  3897;  Walk.  Annot 
C.  4  St  1897,  I  6941 ;  W.  Va.  Code  1891,  c 
151,  I  19;  1890,  State  v.  Ice,  34  W.  Va.  144, 
149,  11  S.  B.  885  (comment  held  not  improper 
on  the  fade);  (Km.  State.  1898,  i  4071;  Wgo. 
Rev.  St  1887,  {  8188. 


TOb.  nk— 74 


S148 


Smmmr,  O.  *.,  m  IV^  ».  ?>i«r,  ■•  w«.  w».  •~.    ••  •"  io..rru™  •■•  •!—••». 

|Miaijtew«,liMMryM»elamWiif  hit  opItM  m  to  r>iuK  upon  Um  itMd 

lyT-Luk  ha  Is  MaMMrily  wnvaiM  by  tk*  adortlM  ol  tli*  *t«iuto  to mmIm 

orUMolkw.  woald  Im,  al  ImM  to  Uw  mImI  el  Um  wtigbt  (Wtn  by  tk*  larj  to 


I  M7f        WllVILEOE  AOAIXfT  flLr-CRIliniATIOK.    [Cbap.  LXXYin 

18IW.  SMf«>,  0.  J..  In  Pt*fk  ».  fyir,  H  Cal.  BB.  •« :  "  M  «k«  Inftr.-no.  In  ^mKIm 
toidil  b«  "  .---... 

MawUaiMi 

CM  way  or  ll * --, 

tha  lalM«aw  MMag  from  bla  daaUalng  to  tmMj,  »  •rinitMUa*  of  hliMatf." 

Tb*  vwkmt  wpMU  of  the  aigaiMiit  agaiiut  rappmaing  tha  infeirao*  m* 
to  be  found  in  tha  following  paaaagaa.— tba  noUbU  etforte  baing  tboaa  of 
tha  Snprema  Coort  of  llaina : 

im,  Edkon'  Nm,  la  Bym  ft  Moody,  M :  "  Wfcaia  tha  obJ«;tkm  it  that  tlM  a8iw.rinf 
tha  onaation  bmv  •ubjwrt  Urn  to  forfdtw*.  pMtalty,  or  poulthnMBl.  U  Manu  »?•»•• 
•oatond  that  tteia  la  no  raaaoo  why  miMato  ahoald  »»».'*^'»^,<«  "»•  J^.*! 
witaaaa'  ntfmX  to  antwar,  with  a  »law  to  Mtlafy  tha  Jury  of  the  trath  ol  tha  tort  wf- 
gaatod  in  tha  qoMtlon.  It  woaM  Mam  that  tha  witoMt  U  auOeiaat^y  •"TT  JI!S 
panaltlaa,  panlahmant,  or  forfaitttra  U  ha  la  not  aoapalM  to  lay  aaythlof  *•>»•»' J^ 
baVrldanca  agaiaat  him  in  pNoaadinga  iaatttntod  with  tboM  obJacUiand  ••  »rt»~r 
the  Inlaranoaa  ol  ooaaaal  nor  tha  o|iinioa  of  tha  Jury  aoald  bar.  that  afbrt.  It  •VV^f^ 
anraaaonabia  to  piavmit  oounaal  from  drawing  tha  ooa  aa  it  i«  impoaaiWa  to  P«;«»  «• 
Jury  from  forminR  tha  othar.  Tha  aoneluaioa  indead  U  lo  obtteoa  "»'»*'"''»  *^ 
pi^ntlag  tha  Jury  from  forming  it  ii  by  daalaring  .  .  .  not  mwaly '»»» *';*„'»r?^ 
Jllldnot  b.  anatJ^d.  bt  that  It  oaght  not  to  b.  adt«l.  .  .  .  With  f«pjct  •»  1««^»r 
tending  maraly  to  dagrala.  thara  may  ba  mora  i««on  to  adopt  tha  l>rt»dpfc>Wd  downljr 
Abbots  I.  C.  J.  .  .  M  tha  iU  opinio,  ol  tha  Jury  and  of  tha  l-«««^P~r  '  t^T^^ 
iarma  part  of  that  diagraea  and  infamy  from  whioh  tha  Court  la  to  prot«A  tha  wltnam. 

im!wuim,  J.  l7fl«r<te«  T.  Lmk,WC.B.  n.  a.  «4».  SeS :  "  It  VV^*^  mathrt^ 
aran  admitting  that  tha  intorrogatoriaa  aw  put  for  tha  purpoae  of  •«'"*»'»«  rT*" 
whIoh  may  oriminato  tha  party,  or  of  prajndielng  him  in  tha  aatlmation  of  Um^  jury 
U  ha  dacllnaa  to  anawar  tham.  thay  ought  to  ba  allowad  to  ba  put.  '  ™«»*  «»7"  ' 
kara  no  aympatby  with  a  witnaaa  who  U  aompdlad.  in  ordar  to  protact  h.m.eM  from 
•nawaring  a  quaation.  to  admit  that  hia  antwar  woald  tend  to  criminate  h.m  ;  Er*, 
C.  J. :  "  1  know  of  no  prinoipla  ol  hiw  whiefa  thoald  protect  a  man  wlio  baa  b«o  B^''^ 
of  an  indiatoWa  offanoa  from  baing  piaaad  in  thto  pradioament.  •  •  •  A  mtn  «•  notto  ba 
puniahad  upon  hia  own  foioadadmiatlon  of  guilt  .  .  .  [Bat]  I  mutt  aonltta  I  do  not  ata 

why  a  guilty  man  ihoold  not  ha  pra|udl««d  in  tha  ayat  of  a  JU17." 

Vm,  TapUg,  J.,  in  SMc  t.  IkirtUtt,  M  Ma.  iMO,  817 :  "  If  a  pwton  >«n,.ln.  tilant 
whan  ha  mar  tpaak,  ha  doaa  to  from  cholaa.  awl  tha  choice  ba  makaa  upon  tuch  ocoaakmt 

haa  alway.  been  regarded  eompetont  .  -Ideuce.  It  U  the  act  of  the  party.  1;~"  ««• 
iminemoriai  the  reply  or  tha  alienee  of  tha  aoouaed  person.  *»>en  charged  [outoide  of  tha 
coLn],  haa  been  >^|^  ••  legitimate  aridence  on  hi.  trial  for  ttie  con.idj«tion  of 
the  jir.  Any  act  of  hit.  when  charged,  tending  to  .uttoin  the  charg^  may  be  prwed. 
Fleeing  from  arreat.  giring  eontiadictoiT.  nntrue.  or  improbable  aaoounte  of  »»»"'•*»•« 
in  imue,  and  lafutab  to  account  for  tha  pceaion  of  ttolan  property,  are  •»«•»«"« 
guilt  admitted  upon  the  trial  of  the  penon.  aocwed.  Theee  are  piooft  darired  from  tl«^ 
Si«,ner-.  acU.  Tying.,  and  .Hence.  He  never  ha.  boan.  «d  ..  not  now.  ~»P«'W  to 
furnUh  the  Court  ihe  eridence  of  the  exi.tonce  of  th.ee  facte.  If  it  be  wid,  «««  are  tb. 
Toluntory  acte  of  the  priMner,  the  mwiifeat  .D.wer  ia.  they  are  not  more  ao  than  tto 
nifuMl  or  neelect  to  teetify.  When  found  in  the  po*M.ion  of  .tolen  property  and 
TaqZi  of3ling  H.^  muu  .peak  or  be  .il.nt.  Wh«.  found  with  the  in.pl.m.«te 
UMd  in  a  recent  burgUry  and  interrogated  in  reference  to  them,  be  mart  an.wer  or  be 
tileut.  When  found  with  the  bloody  inatrnmento  of  a  foul  murder,  and  he  U  called  iipon 
to  ezpUin  hia  poaMHion,  ha  miut  an«wer  or  be  .ilent.  There  i.  no  eM»pe  from  thia. 
He  U  iTthe  atraU  betwixt  the  two.  He  mnat  chooae  Um  one  or  the  other.  He  mnat 
apeak  or  be  .ilent  Yet,  in  ^1  theee  caaa.,  it  haa  been  the  uniform  praeUoa  «rf  the  Court 
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4-  ..i-.u  I 1.1 .1 J— ^  -.  ^-■^■^  —  ■jj.—  j^^^^  nnmltni.  uj  tt  nun  '      . 

IwU  M  iafrinfHMiit  ol  Um  rate  Mkmi  I*.  .  .  TIm  AM  la  qoiMimt  iqiMlt.ying  . 
MMMMd]  lapoM*  M  obNfrtiM  ayM  Um  prtaoMt  to  iMlify;  it  oalf  aloHi  hlta  m 
•ffortwttjMloAsUiMalMMM.  It  «iHUii|M  Ma  «oiriMMi  only  ia  MUinfl  OM  mora 
opport«BltytoipaarkasUMt,MMilk«MaMnil*»ppUMloUM  imilt  «bUk  hMbMi 
■|>piM  to  Mwli  MM  for  •  leaf  Mim.  .  .  .  Tb«  4Mgw  appralMiMM  Hm  two  Mtido«M; 
•M  U«  In  liw  intoaigouM  ol  IIm  Jary,  wImto  Um  Msurily  of  a  proiftr  aoaabioration  d 
tT«7  olW  fMt  Um,  aad  Um  oUmt  naMdy  »m  wtUi  Um  priMaor  blBMrif.  If  in  •tkiiea 
Umi«  Hm  liMMttrity,  Um  law  in  lu  hmatetum  allowa  bim  to  bnak  lUtBoo  aad  avoid  lh« 
dangor  arUng  from  it.  If  ba  baa  lo  toadaotod  bi— If  UmI  Ito  Uiaa  wooaatwa  yaatar 
dMtoalUai,  Um  fault  iabisoiniaadDotUMlofUM  fatw." 

It71,  ApfUlim,  C.  J.,  In  ShiM  r.  CIm-m,  M  Ma.  3M,  MO:  "Tba  itataM  aaUioriiiiig 
tka  dalaadant  in  criminal  prooaadiag^  at  bia  own  laqaart,  to  tartify,  waa  paMd  for  Um 
banaflt  of  Um  inuocant  aad  for  Um  protootlon  of  ianooanaa.  Tha  dafandant,  in  eriminal 
aaaM,  b  aitbw  innooaator  gallty.  If  Innoeant,  ba  bat  ararj  iadnoaiiiant  to  ttota  tba 
taata,  wbiab  would  tsoiMrato  Um.  Tha  tratb  woald  ba  bla  prolaation.  Thar*  ean  ba  no 
naaoa  wby  bo  nbould  witbbold  it,  and  arary  faa«oa  tor  ito  attoranoa.  Baing  guilty,  if  a 
.  witMM,  a  itatamant  of  Um  truth  would  load  to  bia  oonriotioa,  and  juatiaa  would  anana. 
Mag  guilly,  and  danjring  bia  gailt  aa  a  witnaia,  an  additional  otlnM  would  b«  oommittad, 
and  Um  paril  of  a  oonriotion  for  a  aaw  dfanoa  ineurrad.  But  tba  dafandaat,  baring  tba 
opportunity  to  oontradiet  or  asplain  tha  Inealpattra  facta  prorad  agalnat  bim,  way  daelina 
to  arall  bimivlf  of  tba  opportunity  tboa  affordad  bim  by  tba  law.  His  daelining  to  araU 
UmMlf  of  tba  pririlaga  of  tattifyiag  la  aa  aslataat  aad  obriout  faet  It  ii  a  faot  patent 
la  tha  oaM.  Tba  Jury  oannot  avoid  pareairiug  it.  Wby  abould  tbay  not  rogard  It  ai  a 
fact  of  mora  or  lam  walght  In  datanaluing  tba  guilt  or  Inaooonea  of  tha  aecuiad  ?  .  .  . 
Tha  tUaaaa  of  tha  aoeuaad,  tha  omiaaton  to  aaphtia  or  oontradiet,  wlicn  tba  aridanea  tonda 
to  aatobliih  guilt,  li  a  fact— tha  probaUra  efhat  of  whieh  may  vary  aeeording  to  tha 
varying  aoaditiona  of  tha  dUfarant  triala  in  whieh  It  may  oeeur  —  whieh  the  Jury  mnit 
pareaiva,  and  whieh  ptreaiving  they  aaa  no  mora  diaragard  than  one  can  tha  light  of  tba 
Ban,  whan  shining  with  fall  Uaaa  on  tho  open  aya.  It  baa  baeo  argad  that  this  viaw  of 
law  plaoa*  tha  priaoaar  la  aa  ambarraaaad  ooodiUon.  Not  ao.  Tha  embarraugient  of 
Um  priaoaar,  if  ambarraaaad,  la  tha  rtault  of  bia  own  previona  miaeonduct,  not  of  tha  law. 
If  Innoeant,  ba  will  regard  tha  pririlaga  of  taaUfying  aa  a  boon  justly  coneedad.  If 
guilty,  it  ia  optional  with  tha  aoeuaed  to  teaUfy  or  not,  aad  be  cannot  complain  of  tha 
elaetion  ha  may  make.  If  ba  doea  not  avail  bimaalf  of  tba  privilege  of  contradiction  or 
axpUnation,  it  ia  bia  fanit,  if  by  bia  own  mlaeondoet  or  crime  he  baa  placed  bimaelf  in 
aaoh  a  aituation  that  ba  prafara  any  Inferaneea  which  may  ba  drawn  from  hb  ref uaal  to 
taaUfy,  to  Uioaa  whieh  maat  ba  drawn  from  bia  taaUmony,  if  truly  daUverad."  • 

This  nuoning  is  not  to  be  summarily  disposed  of.  Perhaps  it  is  impreg* 
Mble.  Certainly  the  possibilities  of  pro  and  eoit  are  prolific  and  interesting. 
Bat  the  substance  of  it  all,  and  the  answers  to  it,  seem  to  be  aa  follows : 

Argument  Jlnt :  An  inference  from  the  refusal  is  inevitable ;  therefore . 
why  try  fulilely  to  avoid  it  7    Answer :  The  bare  inference  is  indeed  inevi- 
table ;  but  it  is  at  least  a  practical  question  whether  counsel's  comment  shall 
be  permitted.    Argument  iteond:  There  is  no  actual  compulsion,  as  pro- 


*  Thb  rirw  haa  been  maetioned  b;  thrae 
Coarla  in  thi*  coaotry,  though  the  ■tatntea 
cited  npra,  note  t.  hare  tinoe  controlled  tha 
aabiect  la  Maine  aad  Hoith  CaroliDa:  M:: 
I8S7,  Slate  >.  Bartlett,  U  Me.  900,  SIC  (quoted 
mpra) ;  I«70,  State  r.  Lawienee,  57  id.  574, 581 ; 
IS7I,  State  V.  Clearct,  59  Id.  SSS  (qnoted  mpra)  ; 
If.  J.:  189S,ltekeri:.8tate,61H.J.  L.S0S,3« 
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AU.  SSI  (caiefol  opinion  hy  Mafie,  C.  J.); 
1900.  Bute  V.  Wine*,  M  id.  ill,  4«  Atl.  708; 
N.  v.:  185.1,  State  v.  Oanett,  Bnab.  357  (deal- 
leg  oaljr  wHh  the  priTik<->  «Kainit  diaKraciDg 
(acta,  but  aaamlng  that  ti,  itnen  ia  not  boooa 
to  aoawar).  Compare  alao  .uc  opinion  of  Bocli, 
J.,  in  State  ■>.  Pearce  (1694),  5S  Miaa.  SSS,  aa*, 
57  N.  W.  •5J,  10S5. 
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hibited  hj  the  rule ;  for  the  aocosed  has  an  option,  and  the  exercise  of  this 
option,  by  chooning  silence,  is  therefore  a  voluntaiy  act  of  his  own.    An- 
swer :  By  hypothesis,  his  answer  will  be  criminating  (and  it  is  the  ignoring 
of  this  hypothesis  which  seems  to  form  the  fallacy  of  the  learned  Ctiief 
Justice  Appleton) ;  thus,  the  supposed  option  lies  between  answering  in  con- 
fession  of  the  criminating  fact  or  keeping  silence  and  letting  the  same  fact 
be  inferred ;  which  is  no  option  at  alL     Argument  third :  The  inference  is 
drawn  by  virtue  of  the  non-production  of  the  testimony  of  a  competent  wit- 
ness (ante,  §  283),  and  not  by  virtue  of  the  claim  of  privilege,  and  hence  the 
two  may  be  kept  distinct,  —  precisely  as  the  characters  of  the  party  as 
witness  and  as  accused  are  allowed  to  be  kept  distinct  {ante,  §  61).    Answer: 
It  is  true  that  the  inference  is  drawable  by  virtue  of  that  principle,  but  it  is 
also  a  necessary  implication  in  the  claim  of  privily ;  so  that  the  analogy  is 
not  exact.    Where  a  constitutional  rule  is  involved,  and  not  merely  an  ordi- 
nary rule  of  evidence,  it  would  seem  better  to  allow  the  former  and  not  the 
latter  aspect  to  control  the  situation.    Nevertheless,  if  a  logical  mode  of 
escape  from  the  privily  is  desired  —  that  is,  if  we  are  determined  to  limit 
its  harmful  operation  by  any  interpretation  which  an  honest  logic  will  per- 
mit — ,  this  argument  seems  a  tenable  on&    Argument  fourth :  There  is  no 
actual  extraction  of  any  reply,  and  hence  the  privilege  not  to  reply  is  liter- 
ally maintained.    Answer :  It  is  true  that  no  reply  is  required,  and  that  this 
is  the  strongest  argument  for  maintaining  that  the  privilege  is  not  violated. 
But  if  we  consider  the  ultimate  ground  of  policy  upon  which  the  privilege 
rests  (ante,  §  2251),  we  observe  that  a  general  practice  of  permitting  the 
use  of  such  inferences  would  (as  against  accused  persons,  at  least)  tend  to 
bring  about  the  very  evils  which  the  p>  irilege  is  intended  to  prevent,  namely, 
the  reliance  by  the  prosecution,  for  the  means  of  proof,  upon  the  confessions 
in  court  of  the  accused  himself  or  upon  the  inferences  of  guilt  which  could 
be  drawn  from  his  silence,  and  the  consequent  slack  and  imperfect  investi- 
gation of  other  sources  of  proof.    If  there  is  such  a  policy  involved  in  the 
privilege,  it  applies  equally  to  the  prohibition  of  inferences,  difieriug  only  in 
the  degree  of  danger  involved. 

Such,  then,  being  the  conclusions  of  principle  and  expediency  which 
forbid  the  drawing  of  inferences  from  a  claim  of  privilege,  it  remains  to 
notice  the  forms  in  which  the  rule  is  applicable: 

(1)  It  clearly  forbids  eomvunt  by  eoun»$l  upon  the  aeeutnt$  failure  to  tee- 
tifif.*  But  there  is  no  call  for  the  stringent  rule  that  a  new  trial  shall 
be  granted  ipso  facto  where  comment  has  been  improperly  made  ;*  the  trial 


«  M<wt  of  tha  ttatntM  citeil  atf  enact  thii 
•xprMily;  and  the  deciaiuni  ioruiably  accept 
it;  moit  of  thoM  cited  mtpm,  note  S,  make  this 
application. 

■  Tliii  nnnenmery  meaanra  ii  expnMly  pro- 
vided hj  tlM  itatatee  ci  Iowa  and  Uklaooma, 
cited  titfira  I  for  tlie  jodieiAl  viewt  upon  the  qoee- 
tion  wbetlier  an  inetniction  majr  cue  tlie  fault, 
i«e  tlie  following  caaee  and  oompaie  the  ganetal 
doctrine  of  new  trials  {mit,  |  si) :  1898,  B.  «l 


Cori>jr,  30  N.  Se.  SaO  (marital  nriTtlen) ;  1885, 
Petite  r.  People,  8  Ctdo.  518,  SSO,  9  Hac.  tM; 
1880,  .Vngelu  v.  People,  90  UL  109,  813;  1887, 
Culeman  v.  State,  III  Ind.  t«3,  587,  13  N.  R. 
100;  isqo.  Blame  r.  State,  1S4  id.  848,  88  N.  B. 
771 ;  1888,  State  *.  Rjraa,  70  la.  164.  158,  30 
N.  W.  397 ;  1909,  Kaicht  «.  U.  a,  54  C.  C.  A. 
858.  115  Fed.  97S,  9M;  1908,  Daoa  ».  Stole, 
118  Wit.  88,  94  N.  W.  848. 
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INFERENCE  FROM  CLAIM. 
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Judge  must  be  trusted,  not  only  to  control  counsel,  but  also  to  remedy  the 

t7/™n  u°°.  """""'"^  ''"  *^"  °"^"'>*«  •^^"g*"!  the  inference;' 

Ittir?  *''°!«''^t»,«»»tnvo  artificial  fictions  for  use  by  lawyers,  but  to 
attempt  to  enhst  the  layman  in  the  process  of  nullifying  his  own  reasoning 
powers  IS  merely  futile,  and  tends  towards  confusion  and  a  disrespect  for  thf 

fc«.  the  inference  that  the  criminating  fact  exista  is  not  to  be  made  because 

dunng  the  trial,  from  the  accused's  prior  failure  to  testify  at  a  prdimmaru 
or  other  prior  examxnatwn  ;*  unless  where  he  has  now  waived  the  privilege 
by  voluntanly  taking  the  stand.'  (4)  The  rule  equally  forbids  inferends 
from  tYii>  mm^produ^ton  of  privileged  document,  ;«  but  it  does  not  forbid 
refuSl^^  '"^  °'^^'  "^°'''  ^^''''  '**"  production  of  the  original  is 
§  2273.  8«Ae:  (J)  toferene.  from  not  prodnolnt  Bna«,e*  dl.tto«l.h.d 
The  principle  has  been  already  examined  (ante.  §§  285-291)  that  a  party's 
failure  to  produce  evidence  which,  if  favorab'e.  would  naturally  have  been 
produced.  18  open  to  th-  inference  that  the  facts  were  unfavorable  to  his 
cause  One  application  ;his  principle  (ante.  §  289)  is  that  the  party's  failure 
to  testify  m  his  own  behalf  is  equally  open  to  that  inference.  This  specific 
application  of  it  u  obviously  (as  already  noted)  in  conflict  with  the  priVilege 
against  self-<;nmination.  But  the  other  applications  of  it  remain  in  full 
force.  It  18  therefore  necessary  to  draw  the  line  between  the  two,  and  to 
determine  the  boundary  of  the  prohibited  inference.  No  Court  has  doubted 
bl'o^tt  *iJ°"°***^  """^  ^  recognized,  but  there  is  not  always  unanimity 

r.J^l^tH'^  ?•  ''  ^  ^-  \^'^'  »  C"*-  »5.  81«:  "  When  pretty  stringent 

Sri^i^r^^rj^^w"r^'  *•,".'•"'«  *°  "PP""  **  «•'•'«••  «"1 «»  »•  apparent  S. 
the  accused  is  so  situated  that  he  could  offer  evidence  of  all  the  facU  and  circumstances 


•  Br  express  statute  in  Indiiuia,  TSendu,  and 
Washington,  such  ao  inntraction  is  required; 
^  axpraM  statato  in  Oklahoma  and  West  Vir- 
giaia.  and  perhaps  by  implication  in  other  stat- 
utes, no  "mention"  of  the  accused's  silence  is 
to  he  made,  and  this  majr  be  construed  to  forbid 
eten  the  judge's  reference  to  it  by  instructions; 
thus,  the  words  of  the  local  statute  mav  affect 
the  result  The  foUowing  easse  deal  With  the 
sub^:  1890,  FarreU  d,  Aople,  133  ni.  244.  84 


surdity  has  been  committed  of  forbidding  the 
Jury  eien  to  discuss  the  subject  among  them- 
••'^:  "W.  Wilson  ».  State,  39  Tex.  Cr.  365, 
46  8.  W.  S51. 

««*  'fS?;"if^"  '•  £""""•  '«  Ga.  S18,  838. 
«48;  1853,  Phelin  v.  Kenderdine,  80  Pa.  354 
363;  1898,  Boyle  c.  Smithman,  146  id.  855,  858. 
974,  93  Atl.  397 ;  1890,  Beach  i..  U.  8.,  46  Fed. 
754  (aa  also  the  inference  that  the  witness  is  by 
^^'^Jhielding  the  accused).    Compare  the 


mifm^^  m^Fr'^r 


id.  483,  76  N.  W.  805;  1898.  State  ftjSKnson. 
50  La.  An.  138.  93  So.  199;  1899,  State  r.  Lan- 
dry, 85  Me.  95,  86  Atl.  998:  1894,  State  v. 
Pearce,  56  Minn.  896,  934,  57  N.  W.  659,  1069  ■ 
1893,  State  r.  Robinson,  117  Mo.  649,  663.  93 
8.  W.  1066;  1895,  Mets  v.  State,  46  Nebr  547, 
65  N.  W.  190;  1903.  Lamb  p.  Sut^  —  id.  -. 
95  N.  W.  lOSO;  1871,  Ruloff  v.  People,  45  N.  y! 
818;  1890,  Fulcher  v.  State,  98  Tex.  Apn.  465. 
473.  IS  8.  W.  7Sa    la  OM  State  the  ful  ab- 
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M.  W.  589  (former  claim  of  pririlese  as  a  wit- 
ness); 1900.  Bunckley  e.  Stite,  77  Miss.  540. 
'7  So.  638. 

•  Thew  CMM  are   collected   port,  {  2S73, 
note  5. 

.  1**  ™?.'»,n»1""*'°°«^ :  «*•*•  inrolring  cer- 
tain discriminations  are  collected  po$l,  t  8871 
note  3.  r    ■  •       -F 

>*  Ann,  1 1810. 
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M  thv  wUtml,  Md  .how,  it  ioel.  WM  the  troth,  thM  tiie  .ospicion.  dreunirtMM»  «« 
^  SlnUdtr  oon.UUntl,  with  tonoc««,  .nd  h.  fall,  to  offer  .uch  p«o^  A.  «Uo«J 
«„cl«rion  U  tha  the  proof,  if  p«>duc.d,  in.t-d  of  «buUing  would  «?nd  to«»Uin^ 
charw.  But  thi.  i.  to  be  cutloo.ly  •ppHed.  ud  onl,  in  ewe.  where  it  b  niMif-t  thrt 
proob  are  in  the  power  of  the  aoeuMd  not  Mceteible  to  the  prowcuBon.' 

Certain  situations  must  here  be  discriminated.  . 

(1)  The  faaure  to  produce  evidence,  in  geneial,  other  than  his  own  te«i 
mony.is  open  to  inference  against  a  party  accused,  with  the  "me  ^imita- 
tiona  (ante  W  285r-291)  applicable  to  civil  parties.^    Here  the  effect  of  tne 
b3en  ^pS.f  has  sometimes  tended  to  confuse.   It  is  true  that  the  burden 
is  on  the  prosecution  {poH.  §  2485).  and  that  the  accused  is  not  ^^'^"^^ 
any  rule  of  law  to  produce  evidence ;  but  nevertheless  he  runs  th«  ns i^^ 
an  inference  from  non-production.    This  seeming  paradox,  which  has  ^n 
already  sufficienUy  noticed  in  treating  of  the  general  principle  (ante.  5  ^">. 
has  misled  a  few  Courts  to  deny  that  any  inference  ™»y_,^^^"^°-       „^., 
(2)  The  inference  is  equaUy  appUcable  to  the  non^productxon  o/docutMnte. 
But  since  the  privilege  applies  to  all  documents  which  as  a  witness  the  party 
is  called  upon  to  produce  (ante.  §  2264).  does  »he.prohibiUonJ  an  mfe^^ 
extend  to  a^l  documents  which  he  might  as  a  witness  ^'^^"^'"^  ^^"^^JT. 
impelled  to  preduce.».e.  to  all  documents  within  h»  po»ession  orcontoiU 
Presumably  not    It  is  clear  that  a  document  here  pUys  a  double  port ,  it  is. 
wSCS  I  the  inference.  Uke  a  witness,  i  .  it  is  something  f  tmct  *rom 
his  o^testimony  and  personaUty.  and  is  merely  an  object  wMch  he  h» 
the  power  to  produce ;  yet.  with  regard  to  the  privilege,  it  is  on  a  level  witn 
his  ^  Ltimony.    In  this  dUemma.  where  it  becomes  a  question  in  what 
XcTyl  document  should  be  regarded  and  which  aspect  should  o^mde 
^rother.it  seems  desirable  to  choose  that  solution  which  «  °!VP«;  »« 
abus^     Now  it  is  obvious  that  if  the  inference  were  to  be  prohibited  for  al 
documents  in  the  party's  contrel.  he  could,  by  P-rr^^,";^'^"*  ^^^"^^^^^ 
of  all  sorts  of  documents,  effectually  prevent  not  only  tbeir  peru«l  butev^n 
any  inference  as  to  their  contents.    ThU  would  be  an  abuse  «' ^prmlg^ 
and  is  certainly  not  to  be  endured  by  the  law.    It  seems  proper  therefore 

1  1890,  People  «.  CliIl^  S3  Cal.  ST4.  MS.  SS 
Pec  S»l  (iMcenr  of  hone ;  defendant  ■  bilnre 
to  all  the  aUeged  vendor,  held  to  be  open  to 
Inference);  1900,  Slate  ■>.  Grbwold  73  Ponn. 
9S  40  Atl.  8M ;  1899,  Price  o.  U.  8.,  14  D.  C. 


S66.  37  8.  E.  386  (Wlore  to  <»n.]^»»"~J° 
explain  accn.«l'.  wher«.tont^:  18M,  J«ek»» 
...  State,  31  Tejc  Cr.  348,  344,  90  8.  W .  981 
(uilure   to  account  for    poeeeiKon  of   itolen 

W.  4e  AM.  o3« »  ioww,  *«ivw  .-.  w.  - --      ftOC     ^        p^^-        Stwinher    191  Cal.  431,63 

App  391,  400  (failure  to^»Pt  *fj^.*  ^     pj  g'f J^" Nn^.mX^"»  W™  taraU 

explain  (evidence  againat  him]  ) ;  1873.  State 
V.  Carr.  88  La.  An.  407.  408  (Inference  not  al- 
lowable from  a  faUnre  to  offer  any  •»  Wence 
for  the  defence) ;  1893,  State  v.  Holl.  •«»•.}• 
807,  811,  96  AtL  191  (keeping  a  hoBie  of  ill- 
fome;  comment  forbidden,  on  the  t»>~7™*. 
by  virtue  of  the  burden  of  prorf,  "the  State 
wae  bound  to  prove  her  guilty  without  any  .»- 
riitance.  either  active  or  paenve.  on  her  part  ). 
Undecided :  1866,  l>oan  v.  State.  «6lnd.  499, 
498  (initmction  held  not  property  woMeoj. 


alibi);  I8»3,  eramwr  v.  oiwo,  ■■~  '"—,.—•■:.' 
34  N  B.  817  (faUnre  to  produce  any  evidence) ; 
I8S8  State  r.  Hinkle,6  la.  385  (failure  to  ex- 
plain where  arMuio  wa.  bought) ;  1903,  Slate  i>. 
Harty  -  id.  -,  96  N.  W.  lllS  (the  ahwince 
of  contradiction  for  certain  factn  may  be  no- 
ticed, even  though  the  accused  n  the  OTly  one 
who  could  contradict  them) ;  1850,  Com.  «. 
Webetor,  S  Cneh.  995,  816  jquoted  »«p™) ; 
1878,  Com.  e.  Homer,  110  Ma«.  411 ;  1887, 
Com^  «.  BrowueU,  145  id.  »>?. J*  »•  «•>•»; 
1893,  People  ..   Milb.  94   Mich.  680.  638,  54 


S.  W.  488 )  1900,  Stale  r.  Coetner,  187  S, 


SIM 
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to  restrict  the  prohibition  of  the  inference  to  such  docaments  only  as  are  of 
his  own  personal  authorship  (for  thus  they  become  in  truth  his  own  testi- 
mony and  admissions),  and  to  permit  the  inference  for  all  others  which  happen 
to  be  within  his  control  and  are  not  produced.  Such  would  seem  to  have 
been  the  practice  hitherto.* 

(3)  Where  the  witness  not  produced  is  priviltged  and  therefore  might  refuse 
to  testify  if  called,  there  arises  an  interesting  and  complicated  problem,  already 
elsewhere  considered  (anU,  §  286).  It  here  involves  the  question  whether 
the  accused's  failure  to  call  a  co-defendant,  who  would  be  privileged  but  com- 
petent,  and  whose  non.production  would  otherwise  be  open  to  inference,  can 
thus  be  noticed.  It  would  seem  that  it  ought  to  be,  — at  least,  unless  it 
appears  that  the  co-defendant  claiins  his  privilege.* 

(4)  Where  the  accused  taku  the  etand  votuntarily,  he  waives  his  privilege, 
to  a  certain  extent  at  least  {poet,  §  2276).  Hence  the  prohibition  against 
inferences  from  his  faUure  to  testify  comes  to  an  end,  with  the  ending 
of  the  privilege.  His  failure  in  hie  teetimony  to  deny  or  explain  the  evi- 
dence against  him  which  he  might  naturally  have  explained  is  therefore  open 
to  inference;*  and  this  must  be  so,  however  narrowly  (post,  §  2276)  the 


*  8m  th«  following  cmm,  abo  cited  ante, 
I  Ml,  and  compare  the  criminal  caaee  cited  aiit<, 
fi  ISOS,  1205,  1807,  laiO;  1764,  H.  ■>.  Smith,  3 
Ban.  U7S;  IVOS,  Central  Stock  *  G.  Exchanse 
V.  Bourd  of  Trade,  196  Ul.  896,  63  N.  E.  740 
(plaintiff,  in  a  bill  to  lecnre  qnotationeerrice, 
refued  to  prodace  ita  aalei-iheeta,  claiming  the 
liririleite;  helil,  that  the  inference  ouaU  be 
drawn  aa  waiuitt  a  party  to  a  cirQ  caoae,  eren 
though  pniilaction  waa  not  compellable  hecanae 
of  the  priTileoe) ;  1886,  State  ».  Chamberlain,  89 
Mo.  199, 134, 1  8.  W.  145;  1846,  Oifton  t.  V.  S., 
4  How.  949,  947 ;  1884,  U.  8.  v.  Flamming,  IS 
Fed.  907,  918.  The  ftdlowing  caae  la  nniqne : 
1909,  McKnight  r.  U.  8.,  M  C.  C.  A.  SS8,  IIS 
Fed.  979  (after  evidence  that  an  incriminating 
doennient  ii  in  the  accnied'i  poaataaion,  no  notioa 
of  prodartion  can  be  given  bv  the  proaecution, 
beeanae  the  claiming  of  the  pilvilege  would  per- 
mit infereni'ea  to  be  diswn  agaiuat  him ;  the 
mling  i<  made  on  the  aarampnon  that  a  copy 
conld  be  naed  nnder  each  circnmatancea  wifhont 
notice  to  prodoce,  —  an  incorrect  aammption,  aa 
ahown  ante,  |{  1 209, 1905, 1907 ;  it  alao  involrea 
the  fallacy  that  the  mere  neoeasity  M  making  a 
claim  of  privilege  for  docunienta  ia  improper 
became  of  the  poaaihie  resniting  infersnee,  —  a 
hiUcf  which  reiuona  in  a  circle,  hecanae  the 
privilege  cannot  be  enforced  until  it  ia  claimed 
and  the  Coort  cannot  both  enforce  it  and  forbid 
the  neoeaaary  condition  precedent  to  enforcing 
it ;  the  ruling  aim  involvea  the  fallacy  that  the 
aocuaed'a  failure,  on  notice,  to  prodace  the  docn- 
ment  waa  equivalent  to  a  claim  of  privilwe,  but 
it  waa  not,  becaoae  it  might  have  oeen  done  in 
preeiaely  the  aame  way  for  a  noiKriminating 
docnment  and  would  merely  have  wrved  aa  a 
haaia  for  the  uae  of  a  copy  by  the  proaecution; 
theae  three  fallaciea  ao  aubtly  combine  in  thia 
mling  that  the  raaalt  ia  a  nlaaaible  one;  but  the 
ruling  remaina  ponly  falbdoaa  and  wholly  an- 


im 


aound ;  the  opinion  in  R.  v.  Smith,  npra,  died 
ante,  {  991,  ahowa  the  natural  and  orttiodox 
treatment  of  the  situation). 

*  The  pteciae  queation  has  apparently  not 
been  decided:  1899,  Brock  r.  State,  123  AU. 
24,  26  So.  329  (adultery  with  C. ;  defendant's 
failure  to  call  C,  who  would  be  privileged,  and 
waa  equally  available  for  the  prosecation,  not  a 
matter  for  inference;  Tyton  J.,  din.;  uaeful 
opiniona);  Coppin  v.  Statt,  ib.  58,  96  So.  333 
(aame) ;  1888,  State  v.  Mathews,  98  Mo.  125, 
130, 10  8.  W.  144,  II  8.  W.  1135  (inference  al- 
lowed, the  codefeudant  not  being  on  triad  at  the 
aame  time,  and  being  therefore  quidiW  and  not 
privileged ;  Sherwood,  J.,  diss.,  on  the  ground 
that  a  co-defendant  not  on  trial  is  privileged) ; 
1901,  State  u.  Weaver,  165  id.  I,  65  S.  W. 
308  (no  inference  allowed  for  a  failure  to  cidl 
•  competent  co-indictee  not  on  trial ;  State  r. 
Mathewa,  npra,  repudiated,  with  the  undigniSed 
and  nnprecedented  remark  that  "  the  ruRug  in 
that  case  simply  dodged  the  issue,  and  that  ia 
what  every  lawyer  will  say  who  rrads  the  opin- 
ion in  the  caae  *'). 

•  1888,  Clarke  v.  State,  87  Ala.  71,  74,  6 
So.  368;  1888,  Cotton  r.  State,  ib.  103,  6  So. 
396;  1873,  Solander  v  People,  2  Colo.  48,  69; 
1893.  State  v.  Glave,  61  Kan.  330,  335,  33  Pac 
8;  1874,  Stover  v.  People,  56  N.  Y.  315,  320 
(larceny ;  defendant'a  failure,  when  on  the  stand, 
to  account  for  the  monev,  admiaaible  for  com- 
ment ;  ('buich,  C.  J.,  and  Andrews,  J.,  diss,  ou 
aospecifled  points  in  the  case) ;  1902,  U.  S.  t. 
Lee  Huen,  118  F  ^  442,  456.  CWni:  1888, 
State  V.  Graves,  95  Mo.  510,  514,  8  8.  W.  739 
(Rev.  St.  I  1918,  quoted  pon,  12276,  interpreted 
to  mean  that "  when  be  elects  to  go  on  the  stand, 
he  may  teatify  only  to  such  maitera  aa  he  may 
ehouae,"  and  that  therefore  no  inference  may  ha 
drawn  from  hia  failure  to  mention  certain  mat- 
tars;  Bnee  and  Sherwood,  JJ.,  diaa.);  1888, 
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extent  of  the  waiver  be  interinetefL  Furthermore,  where  the  party  refuses 
answer  and  claims  privUege  as  to  the  matter  which  is  in  truth  included 
m  the  waiver,  but  tne  answer  is  not  insisted  upon,  the  inference  is  of  course 
available,*  and  this  is  conceded  even  under  the  anomalous  doctrine  of  Mr 
Justice  Cooley  ip,ri,  §  2276)  as  to  waiver.^  Finally,  this  waiver  has  been 
held  to  go  so  far  as  to  permit  inferences  to  be  drawn  from  prior  omiumu  or 
faUuru  or  nfusah  to  te$tifjf  *t,  a  time  when  the  privilege  existed  and  the 
inference  would  have  been  prohibited.* 


6.   O— atloa  of  tte  PrivOacK 

§  2276.  WatvMr:  (a)  by  Ooatraet.    It  has  never  been  doubted  that  the 
privilege  is  in  itself  waivable : 

1718,  L.  C.  yorfer,  in  EaMMia  Co.  t.  AtHn,,  I  Stra.  188,  176  (holding  valid  a 
oovenant  to  g^v.  diMorery) :  "  It  U  a  D«g»tive  pririleg.  that  ia  .llowed  by  tb«  Uw,  that 
a  man  may,  if  he  plesM,  nfuM  to  di«Mver  a  mittter  that  will  mbject  him  to  penalties.  It 
is  only  a  priTilage,  not  a  natural  right,  for  then  he  wonid  shake  thai  n.tnr.1  right  whenever 
he  saw  fit  to  make  such  disoovery.  If  a  man  wiU  waire  suoh  a  pririlege,  surelv  he  mav 
It  is  not  a  thing  prohibited  by  the  law.  The  rv-v^on  why  he  is  not  obliged  to  discover  U 
a  want  of  right  in  the  other  party  to  oblige  him  to  it;  but  if  he  wUl  make  a  discovery  he 
may,  nor  is  any  rule  of  justice  or  natural  right  broke  by  it  Is  it  unjust  that  the  whole 
case  should  be  laid  before  the  Court?  If  the  party  has  not  done  anything  contraiv  to  hu 
duty,  an  answer  can  do  him  no  harm.  And  why  should  not  this  Court  carir  it  so  far 
when  thers  can  be  no  prejudice  nuleaa  the  party  U  a  knave  ?  And  if  he  be  one.  shaU  a 
Court  of  equity  protect  him  ?"  >  .     •"■ 

But  may  such  a  waiver  be  made  irrevocably  by  contract  before  trial  ? 
Unless  the  contract  is  one  which  by  its  dreumstances  has  come  within  the 
doctrine  of  duress  or  oppression,  and  is  thus  avoidable  on  general  principles 
of  contract,  there  is  no  reason  in  its  present  aspect  why  it  should  not  be 
bindmg.    This  had  been  the  doctrine  since  the  origin  of  the  privil^e.*    It 


State  ».  Jaekaon,  !b.  SSS,  695,  8  8.  W.  749  (Sher- 
wood, J.,  poinu  out  the  fiUlacy  of  the  preceding 
ruling,  but  a  majority  of  the  Cout  expisss  d£ 
sent  on  this  point) ;  I8»S,  State  v.  Elmer,  1 15  1,1. 
401,  l»  8.  ^.  SS9  (State  >.  Gnves  apptored) ; 
1893,  State  V.  Fairiamb,  121  id.  137,  190, 115  S.w! 
895  (failure  to  testify  to  a  "  particular  ba," 
held  not  open  to  infeience) ;  1899,  State  v.  Hud- 
speth, ISO  id.  IS,  51  8.  W.  483  (instmctioa  that 
statements  of  the  aceuied  testlSed  to  by  the 
proeecation  and  not  denied  bv  the  accused  are 
to  he  taken  as  facts,  held  enoneuna). 

*  1870,  Andrews  r.  Frye.  104  Mass.  234.  SS6: 
1873,  State  r.  Ober.  52  N.  H.  459,  4«5. 

»  Cooley,  C.  J ,  in  ConstUntiooal  Umitations. 
p.  317,  quoted  ;»*,  1 2278.  Compare  the  follow- 
ing canas  of  rtrim  date :  18S2,  Carae  i>.  Litch- 
■eld  2  Mich.  340, 3U :  1887,  Koowlce  ».  People, 
15  id.  403,  413.  "^ 

•  1898,  Taylor  r.  Com.,  —  Ky.  —  ,  34  8.  W. 
M7  (failnre  to  testify  at  a  preliminarv  axamlna- 
Hon);  1895,  Cm.  v.  Smith,  183  Mms.  411,  40 
N.  K.  189  frafnaal  to  testify  before  the  nand 
jury).  Cmn,  iioi,  Woolev  v.  State^— Tex. 
Cr.  -  ,84  ».  W.  1094;  1902,  Bogsrs  ».  Stale, 
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44  id.  350,  71  &  W.  IS;  and  compare  the  raaes 
as  to  imptaehiag  a  wHmu  by  his  former  silence 
(airtf,  1 1042). 

Otherwise,  of  course,  where  the  defendant 
has  not  now  taken  the  stand :  cases  cited  ante 
1 2273,  note  8.  ' 

*  The  only  hesitation  indicated  by  anv  Conrt 
on  this  point  has  been  in  Georgia:  1884.  Qnvett 
e.  State,  74  Oa.  191, 200  (qoealiouing  the  obiltr  le- 
mari-  that  there  can  be  no  waiver,  in  Higilon  r. 
Heard,  14  id.  258,  where  alone  that  view  aeenis 
to  have  been  uttered).  But  compare  the  doc- 
trine of  Mr.  J.  Coolev,  ixw/,  |  2276. 

*  1719,  East  India  Co.  v.  Atkins,  I  Stra.  168, 
176  (bill  against  plaintifTa  employees  to  diacover 
miscondnct  involnni;  a  forfellnra  of  the  pfaiin- 
tiff'a  right  to  a  franchiae  of  trade ;  defendant's 
covenant  to  answer  anv  bill  of  diaroveiy,  held 
valid;  quoted  «pni);l728.  South  Sea  Co.  ». 
Bumpatead.  Mowly  74  (covenant  bva  anpercargo 
to  make  diacovery  to  a  bill  by  employer,  hen 
enforced,  although  involving  diacloanre  of  matter 
of  fcvfeitare) ;  1827,  Green  v.  Weaver,  I  Sim. 
404,  430  (bill  against  a  broker,  who  had  given 
a  bond  to  the  oorpoiaikM  subject  to  pemuties. 
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ciwi,  the  defaiKUnt  mut  poiNM  •nd^«rhl«.  «-i„  ,  •f^"'*'^  *"»"«  ^  nature  of  tbU 
th.t ««,^n^  which  the  VoU^tZi^^^^'^AfSTl  **r*^"  »'  "*»*"8 
proporiUon.  nuy  be  Mtu^ned  in  thi.  cl^  «  o  eTr  '^  Th  „^*T''-  ^  *^'''''  "••" 
•nuch  ..  the  obj«,tion  to  nuke  the  dtaTvJ^  ar^  i  '  .i..  2.  ;*  u"*  T'*°"  '^  '"•* 
the  .tipalMioneof  in.trum^t.  under^^  t^L,,       ,^ }  ""'•  "^"'^  *«•  '""» 

frompriocipal  .„d  ^e-^  win  onT"'pL^°.L2' Jn^,^;  r.^e.lr"- ^^^^ 
repoeed  ?  .  .  .  I  ihould  nv  thnt  m.  C„«^\rZ.  ■""■■«»»"•'  "ecepu  the  confidence  no 
.o'TibliK.tion.  .S  oJe^aX  f^r.tfpu?.£^  t"7*  "»  Jjff-»oa  ^.tween  .  „.„ 
•tMwe.  of  thie  owe  with  tho«  of  th.  h  Jif  i  u  '  T*"  "  **  "*"*"»'  ">e  ciroain- 
that  thi.  ceee  orj'.^IS  1^  oti^  t«7vete"lLSei,t '  ""  ^  ^^ 
OMOfc  In  each  of  those  oasea  the  partiea  dealt  at  .£1  \J^^  """  ""'  "'  "«*• 
pUt«l  a  b««,h  of  the  coS  by  &Jt  «?  .t^n  l!!'?  m""  '"".P'^y"'  '"»*•'»• 
•  breach  of  contract  ehould  take  ph^^In  r/„!!^°l  '"fu^**  *"?  '""»•«"  *"  '^ 
himeelf,  unconditionally,  to  th^ntTh«™h-^    P"«int  caw  the  employer  .urrendered 

«..UIned  the  ch^^iSlf 'that  h,T-bHcl^^^^^  rn.S:,r  h'j"  ""*  "^  *«•"» 

P«*.  »or  had  any  n,ea„.  of  detLing  thnS^p  Jlu^^KlcT  Tin  '".T 
were,  or  not.  duly  constituted  lenl  broken     MnMTi-r       ■•  J  '  *•""»«'  *«y 

wew  d«ly  and  hourly  livinrtn  thTvioUtfn^' nf^^^  •<«  oould  he  apprehend  that  they 
thiU  theyW  thuSSlirWngttSCJii!;^  "^^^^  *"""»'7  '"  •»  «'«"Bi  •■>« 
defence  ^^inst  the  just  demands  ii'th^^^idfn^  t'hTyt  i'tT'S a'Uu'.?  1 
•quity  giTM  effect  to  a  defence  k>  constituted,  I  do  not  know  thlUhl^  iL         ^  °' 

Txl'i^dTb^n'^rfo^'Si"'^"'"'  '•'°  ••"  ™'^'  ~*  '-"to  ;il"trth'::;:2^s 

$  2276  WidT«:  (6)  by  ▼olunf.to,  I..timany  on  th«  SUad.  (1)  The 
case  of  the  o^-dtnary  vHtneu  can  hardly  present  any  doubt  He  may  waive 
^1.  pnvilege;  thu.  i.  conceded.  He  waives  it  by  Lrcising  hriirnol 
answenng;  this  «r  conceded.  Thus  the  only  inquiry  can  be  wheJhlr  b, 
answering  as  to  fact  X,  he  has  waived  it  for  faJt  Y.    H  ^eTwo  a«  ™ 

aptly  expounded  in  the  following  passage  '  """"""'«  " 

V.  C.  LiMch  t  "  A  man  *mm«  aa*.*.^.^  - ^. 


V.C.  Leach 

cor  an  ol 


»  I8«J,  breen  v.  Wearer,  I  Sim.  404, 431  (bin  ^»  ttiil^'  "     ^  /,'«5'«>'«i«nt>  agreemenr, 

•gminst  a  broker  to  diwoier  the  toiSctions  .'S.r  ft  ™.ht*2.?  '»"  <««»r"'  »  »«"  Wnul 

whfch  he  had  had  oa  the  pWntiirW^nn"  "J^  J,/  SSS.^'  '".VP"/  «?  «n  "ouwrf-, 

hdd.  that  the  relation  w«icKrtlaI^  "A:  ^78™^?^!^'^?.  HK=    ^""'"'•-   '889, 

plied  an  agreement  to  iiTe  dSwwrr  wlthSnt  VS^  Jm  to  ^^-jtS^  "  V»*  <«e«>«'P«ce  agree- 

•erre;  quoted..^).  5tw  prindplZJ^hT^i  ta  Xfag)^   ^^'  •^"•™*'  ■""  •ft«"«rt» 

31S1 


ime        PMVILEOE  AGAINST  8ELF-CfclMINATI0N.    [Cha,.  LHmi 

dootrin,  that,  -  In  mot ««.  th.  ortotortto.  woid  b.  ^  out  S  It^S'Jl^ 
■tonoM.  any  oa«  of  tlitm  my  h.,.  M^h  •  tondw«*  to  •wTr^-l  !•!!-!!  u  1"""^ 

It  ioaict-H  or  4pl«^'u  «  SlKl'^^i^?  '5!".'hS;^  T'*  ""* 
Ing  M  to  thMe  minor  fnoto  i.  oMnl*  wm-I^TZ^Ii..  .  V'J    '"  ''•'""•  '"•*«'• 

•nd  mutt  bo  nnrded  m  wmirad  .h.n  ♦fc-^l^i    \  ""  "**  *•  •>"••  •dmUiwl, 

hg.  «  would  allow  •  witnMi  to  nnlww  .  E^^J^  »f^'"^  '"''  "«•'  *  P^"* 
«»w.r  M  to  ito  incidents  wonil^^'^'2'^r*"irl"h^n?r**"?i'"'*  "'"*  *» 

•xamination  to  test  tli.oriibilit.  of  •  nolinlj!^  «.  J  "^L?*  '*'  *•  "**•'  "'  ««*■ 
tiTen«,or  corrupt  P-.i^i^mL'^i^      "^  "J^^h' SLT-^»  *** '"'''*^ '''• ''"^^^ 

die,  .  party  by  .  on»*ided  or  ^l2d  wStl^li^         ««  •  cWa  of  priTilcge,  to  p,.j„- 

Thi«  View,  however,  did  not  receive  final  «mction  in  England:  after  much 
contmiety  of  opuuon.  the  doctrine  aeenu  there  to  obtalTthJt  the^rfvi^ 
may  be  cLumed  at  any  nioment.-a  pnwUcal  nuUification  of  the  n^ 

Mtforth  in  the  above  passage  i.  generally  accepted,  with  varyine  phras^ 

tT'Z  IT  .^""^/^r  '°"°'^"«  '^'  EnglUh  doctrineTl  I  G^^ 
bett  The  apphcation  of  the  mle  thus  comes  to  depend  cluefly  on  the 
rekHon,  of  the  particular  fkcU  inquired  about  and  the^tent Twhich  Z 
pwticuhir  witness  has  gone  in  his  prior  answers.' 


Eldoa:   "If  m  niNn  Iim  ctme  on  aiwinrinv 
iSLiiJi^i^.*^- '"  """rin*  «•«*•  qn««io». 

Su'M.  iMi'"™''"^  'S''!»'^Z  to  ^WbJ 
■Ml    '!'«'>>  Dixon  ».  V«|».  1  C.  *  P   87* 

cliooM.  to  ant,w,  "  be  it  boond  to  antirar  iSl 
qoMtioni  relM^re  to  that  tnuiii«*ion  "I ;  1817 
ftandridge  ..  Corden,  3  id.  1 1  (bill  of  exchawe 
after  aaiwerimt  that  there  m  an  ammuSo^ 

•Meration;  L.C.  J.  Teoterden  refbMdtoMm. 
pelhiin) ;  18J7.  E«rt  r.  Cbapnan,  M.  4  iHj 


Zi '..  . . .  """1   •""  wwneea  claimed  hie 

priTiUje;   Abbott.  C.  J.:  "fUvinK  iJSX 

22,  /Jj  '?^  '''"°«  '•  0»'«l3l«toB.  6  Sim. 
MS  (aecoont  of  paitnenhip,  the  aniwer  defand- 
tag,  on  the  |p.>aDd  of  the  p«tnen*ip'.  ataSity  • 

liabilitr  to  penaltiei  waa  apnaieut.  "and  cmk 
»*>"?»"yh«  "pnM  not  befiTitod  b^a  ^ 

in  JttVli'  "'i  '  "^  ^  ^  "*  (anewering 

FuL,  "i  Si'  *'"«  Si  ""  Two  Siciliei  r. 
Wilcox,  1  &m.  M.  a.  Ml,  8W  (&  ».  Qatbett 


followed:  Kwinc  r  OriwIdlitOB  Mid  to  ha imw». 
itL^lJr,  •*  (oirorce  on  the  sroond  of  craeltr  • 

pririlMe  of  refniing  to  aniwer  qaeitiou  ae  to 
ter  aJilteiy);   0^.  Re».  St.   IMrVTw   1^ 
(adnlcerjr ;  quoted  a»t»,  f  488).         •  "^  "•  f  ^ 
»  .(tfa..-  18?».  Lockett  r.  State.  63  AIl  a.  ii 
(oompdlable  to  aurrer  only  "  qpi,*,^ '^' 

not  -  aoje  concerning  other  matter.,  tbonah 
they  cone  within  theZope  of  the  aume  "    he« 

8m  th  P.  Otate,  7»  id.  si,  as  (approriiut  tU  me^ 
ceding ca«i) i  IMS, Oarke r.  sS^StTu  71  ^u 


aitt 


(a  dbeloton  of  part  of  a  tramaction  waivee  the 

8eni<w  37  Fbt  1,  19  So.  CSS  ("if  witb^fell 

•boot  the  rttj  matter  that  may  criminate  bim, 
he  mn.t   tnbmit   to   a  fnll,  fcgitimaiTcroi 

that  he  had  roted  for  him,  and  refuted  01.  croaih 
oamio^  to  Muwer  at  to  hit  retidence,  regit- 
Wnon.  etc ;  held,  a  wairer,  lince  to  ipeak  m  to 
jotiag  WM  to  itMify  abott  th*  main  £^  2 


I 
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•    J    .  *^  •i"'^"'"!  ror  wt  tcMon  tntt  no  nlevant  tatst  that  nn»Li  u.  • 
qui«d  about  would  not  tend  to  criminate  him  (an!,  I  SJo)     oTfhl       "" 
hypothesis,  then,  hia  volnntarv  offer  of  t^tZ  '         \      "  *''"  ^"'7 

«  to  aU  other  «lev«ntZ7l2SU  of^?!!^"  ""^  ''*"  "  '  ^'^^«' 
all.  Hi.  dtuation  is  distinct  fwTTatof^AT"^  "°""~'*°°  *^*'«"' 
ence  to  the  point  of  time  whenTwater  1 1  ^"'T J?""'  "''^  "'*'- 
nary  witness  is  compeUed  Tt^TZ Ztin'STt' "^""^  '^  °"*'- 

F^m^hepointo,  vietVraJitlTren^.-^n^^ 

tba  eriiM  of  ilUga]  rotina) :  fV  ■  is«a  Rm..      j  >• 

down)  J  /a. .-  187«,  ^Uto  ».  Par  43  IkMiV.feil     J?*"  "  *"'»'«•>•'  •Mweni  wM  .llowed^  1879 

w^tnew  wu  compelled  to  «■■*.,  ..  u,  t^T oiSr     SiT  t^^i^  *"S!f7*'  -  »»  »»'»'  "''^ 

DenoM  nF.^„t    .>    .1..    ..     ""wner     •"«■) .  1M7,  Com.  ftTrider,  143  id.  Igas  N^ 

MOjidjIteir;  «ito.«  held  not  to  h.w  wi^y^ 

c<;s:v.;ia"i5S,'  (ei;7.{i.?.^n  C;id°r'"JU  S''^'«^'»  •  Wd'^i.^Jte,:^^^^ 

bound  to  •".weritoinS,  whh^'J^     «»«   t«n.ijrtloiMi") ;   iticA,  im.vZjr 
') :  .1841,  LoW  r.  Mihsh.il.  S     ™r»^^«iSji,W  T,'ri!*i".'^  '"^  *'""» 


^._i    ■  -"•■••■wun  DT  in*  aeiendaot.  tha 

w^tnew  wu  compelled  to  mi  «er  m  totSToihiJ 
Pjnoni  prewnt   .t   the   conrenitton)  •  fi? 

onnote. ;  plem  payment ;  .  clerk'.  te«lni«  tS 
uon-parmeut.  bald  not  to  -,.i~  JL!!7-"~"'  ~ 


r™!W;''ri?i"r)''^risf4'ssn''!: 

Com .  5  Lit.  Min  *^-.„i.1^--/;_ •  A'f  ♦•  9'»"  ": 


(Ilk.  th.  next  v.™,  -,  ,0,,,  ^i, 
?J*  '"  (priviUg.  waired  a.  to  « that  iiitor  to 
far  a.  material  to  the  iMne."  bat  not  m  to^hJJ 
unlawfoj  ^  »,,„„    „„cinn«^"t?tl^«J 
ok.- »t       .  -.        ~' 


with  otiier  men  abont  tl..  ti™.  ».  iJl!:^"* 


S-W   8»8    is  V    w    i.TT^"-  "'«•«>".  S»  »IInn. 


».!?!*  i*"'^  erronwm.  on  the  factoT  |  sft  cSmSuT.     ^  °""l  P"^  '**"  «»«'Mida»t. 

8taU  r.  Wrotworth.  65  Id.  8.14.  846  fomMdin.  S?,*^     u*"  J*J^  ""  !»"«">)  i    Uo.     ml 

rahng,  dtaH,pr»r«lj  the  privUe^fa  ffif"?  Sil^'fiJ^C.'""'  ~  »fo.Voo.  4oi  <mnrt.r^  ^ 

th.  "Mbject.m.tt.f.  of  the  inqniVy  of  th.  dir«J  ™S!!i  i^V"  ?«»*•"«<"•  held  priv  leg«|  „  w 

•x«midation");  Ud..-  ISSS.TjhSmoe^  fT?  "^"'""le'Mt  on  the  fact.);  Xe^ml 

••  8t«..  as  Hd.  446,  4.^5.  468  (SSSu  liQw^  N^ w"^,  I" J^*'**"?'  "  "'br  6747^,*^ 

pnmiW..  after  oth«,  „„-.!.....  »  ,  .3.  .   ™  ^"^  ;j«>«"  *^.  S^n.'jT*"  "'  »»««»,''••'»  "«•  to  ha,  .1 


ro7rWM'!re«°^.!^;?avl^ 


•»  to  th.  p.non  w  th  whom  it  wu  h^^h^     pn'Uege  u  bow  h.  had  dioi^Med   of  certiin 
comoellabir  „„  "  .h.  k—J"  Ji  "f  .  "•J  •  hrid     property) ;  1851 ,  State  r.  Po.te?r2rid  348  SM 


comp.ll.blS:  on  "  the-bi^Tprincl^tortitX 
•'»"•".""«  claim  hi.  privilSg,  in  th.  Mt^ 
when  the  tMtimony  h.  ■*.  .hn«  .!rJ,!  fSrTJ 


when  th.  t.jt=::  u'li:^^'^:  ^Tti 

h.  an.w.ri  tn\W  Jl  that  pejtain,  ^it,^'^ 


h.  an(w.n  fully  _. 
him  to  a  criming  e 


-----  w..u.o^  cuam  )•    1858,   Com 

g^4^or?;Sj:=-'ss^- 


^ii?S  t°'l"?«^  coawderation  ;  mrty  pl^n 

ofthi't^VtT.S'^'  "?  'i^^'-^"^ 

poMononegaa;  grand  jnry'.  inquiry    yoInntarJ 

ffl  /i^  "  *"  qnewlona  about  th.  pmchau  at 
th.  uutmmwte  oKd  for  the  oBtiZ) 


•  M7«  PRIVILKOK  AGAINST  8ELF-CRIM1NATI0K.  [Ciu».  LXXVIII 
wrolt  it  the  nme.  Etch  knows  well  enough  that  the  inquiriet  will  be  aixm 
1  ''ww^/"*u*** ?•'''•"»•  *"*^"'  »>«t»>«t*«i"'nuiteri.l.  ThequeeSn 
.  ;J2!lu  Ti!    ?r  "*?'•*  conneoUon  betwe«>  the  lii«t  qneelon  end 

•  poedble  subeeqoent  incnmineUng  queetton  f  Now  the  «ocn«»d  know,  that 
thew  most  tlwaye  be  each  a  connection ;  but  in  the  witness'  case  then  msT 
or  may  not  be  such  a  connection,  and  if  then  is  not.  then  his  answer  cann<i 
be  a  wsiver.  The  result  is.  then,  that  the  aocused.  as  to  all  facts  wh.tevw 
(exwiptthoee  which  merely  impeach  his  credit  and  theiefon  are  not  related 
to^^  charge  in  issue),  has  signified  his  waiyer  by  the  initial  act  of  taking  the 

The  judicial  and  legisUtive  solutions  of  this  problem  have  been  nnmerous. 
Leaving  aside  for  the  moment  (po$t,  §  2277)  certain  rules  that  are  to  be  dis. 
tinguuhed,  there  are  half  a  dosen  forms  of  solution : 

(a)  The  firat  is  that  the  voluntary  taking  of  the  stand  is  a  waiver  as  to  atf 
facts  v>hatn$r,  including  even  thoee  vhieh  merely  affect  eredibaUy: 

1872,  n^C.  J..ID  C«.««  T.  />«>pfa.  so  N.  Y.  240(permitMng  .Dtwtn  m  to  former 
Jjrrsrti. ..  sibeUDK  o«dibUity):  "The  pnAibltJon  in  .11;  Con.Ut'«Uo»  U  itartZ! 
peU,ng  u  aoeu^  p««,n  to  bMom.  .  witn««  acinrt  himieU.  If  he  ooMentotobeo^ 
\Z^  *"  f^rti  TO  «Btj|rily  ».d  without  «.y  oompubion,  it  would  ...m  xoZZ 
that  he  oocupie.  for  the  time  being  the  poeition  of  a  witne*  with  aU  iU  right,  and  prwT 
legee  and  »ub^  to  all  iU  duties  and  obUgaUon*.    U  he  give.  erMeni  whioh  h«« 

^"  comJlT        ^  "*  ^"^  •^•'■^  "  '^•-  '"•"-^T.h.  hM  uo 

This  goes  beyond  the  limit  above  suggested.  It  may  be  supported  on  the 
ground  that  as  the  privilege  protecto  the  aocused  against  any  form  of  com- 
pukoiy  disclosure  as  a  witness  {ante,  §  2268),  so  its  waiver  abandons  any 
right  to  refuse  as  a  witness. 

(h)  The  second  view  is  the  one  above  suggested  as  correct,  and  appeara  in 
varying  phraseology.  Commonly,  it  is  said  that  the  waiver  extends  to  all 
mattere  relnant  to  the  ieeue,  meaning  thereby  to  exclude  "ooUateral" 
mattew.  i.  e.  facts  merely  affecting  credibility: 

tJifJ^  u^'^f,-  *"  **L'-  "'«-**^«  Me.  3S4.  9M:  "  He  wm  not  obliged  to 
^''  ««Jr*??*"y-  •••«•««>•'•«»- "««»•«.  HedenleetheoommtoiooTthe 
c«en.e  ohirgrf.  He  b  .nb^  to  or9.**»«lnrtion.  m  the  nMNMary  n«ilt  of  hU  m- 
juming  the  pojiUon  of  a  witnees.  ...  If  he  di«Joee.  part,  he  muet  -uocIom  the  whole 
n  relation  to  the  ■ubjeot-matter  about  whieh  he  bad  anewered  in  port  Answering  truly 
In  ptrt  with  Miwert  ezonenitiTe,  he  eannot  ttop  midway,  but  murt  proceed,  though  hb 
furtter  antwert  may  be  *!lf.crimin»tiTe.  Anewering  faleely  m  to  the  .ubject-matter, 
he  U  not  to  be  exempt  from  croiMzamination  boMuae  hie  answer*  to  luch  orose^ 
examination  would  tend  toehowthe  fabity  of  thoee  girw  on  direct  examination.  If 
It  were  so,  a  preferenee  would  be  accorded  to  fabehood  rather  tiian  to  truth." 

(c)  A  third  rule,  usuaUy  originated  by  statute,  makes  the  accused  liable  to 
cross^xamination  "like  any  other  witnete.-  This  would  upon  its  face  go  no 
further  than  the  second  rule  just  examined.  t.«.  it  would  not  predicate  a 
waiver  for  facts  merely  affecting  credibUity.    But  it  is  not  always  construed 


II  MAO-SMS]  WAIVIB  BT  TISIlfTWa 


•0  namwlj ;  and  the  ttetate  mar  b*  nppoMd  mml*  to  t>.  a^u     _j...   . 
topic.  .Tdkble  for  or«««miniiM.  (ZTt^mJ^^,,^^ T**''  '^^ 

W)  A  fourth  rule,  uauaUy  under  etatute,  ia  that  the  aoooMd  «...  k- 
•xwniiied  only  aa  to  the  anbieoU  tUrMdydZtlitkil  ^T^ ,     '  ^  °™^ 
Thi.  form  wa.  doubUeM  inSld  ^iXmtlZt^L:^'^^^ 

b.  brought  brf«,  th.  J«.7.^SiSl£»ti«  to  l^lStlTu:?  °?f'  *"^  ""«" 
•od  trading  to  th.  Jum  of  »  T^ZTrf-T^r  il^  ^*  """^  "^  **»•*»«>•  "!««>. 

TbiM  limitation  ia  anfficienUy  anawerad  by  the  reaaonin.  «l  m.    t    .- 

by  hui  own  teatimony.  without  unfkirprejudioe.    "^^  ""^  «"">°*  »«  P«>^ 

(/)  Finally,  there  ia  an  extreme  yiew  that  the  priyilese  may  bt  iOnim^  .* 

any  moment,  i.  i.  yirtuaUy  no  waiver  ia  conceded :  ^      ^  ^  "* 

1871,  Cootojf,  J.,  Coiwtltntloiial  Umitationa,  ad  •dition.  n.  «I7  •  u  »  »k. 
choo-  to .Tidl  hioMlf  of  it  [hi.  option  toiJtifT,S.»«hi:r„/  **^*'*^"°* 
drawn  to  hi.  p«,jadioe  from  tLt  oirumrtanoT  Znd  if  h^i  t^ ST'T  "'»?''*•»- 
rtop  .t  tnj  point  he  ehooM.,  and  it  murt  bTlift  .«  IL  i  .  ^  ^*  "^  "  "*  ''•^'^y  »• 
h.  decline  to  make  a  f  uUonJ^  .uch  ^^tL  «^  ^  i""^  *°  «*''  •  •Utoment,  which 
titled  to ;  otherwise  0,12^  ZriX^  ^^  *?'  "iroanuUno..  they  thinit  it  en. 
the  oo„.«tntion.r„i*iri?;^Si^"an^^^  "^  "--^ 

tertify  .gainet  himwU.  wd  th.  Jkrtato^  ^^^^TrtTlSti^  ^'*'"«  eomp.ll«l  to 
d.ln.ion."  »»"">•  wawwoiy  iHriril.g.  [to  tMtify]  beoome.  a  man  and  a 

SJwT^  '"'  "^^"^  ^  ""*  ^«^«^  *««'"  ^  J^  third  edition  a. 
»WMA.hwwTer,oeeB»iB}B«CT^«tay,rtrtBt.oftl»fo.uaifcn»jii^ i.^^ 


I  MT«        PRIVILBOB  AOAISn  Smr-CMMINATIOK.    [Caf.  LXXniI 
1«7«.  CMfaf.  J.,  CoartitaUoMl  Umitatioot,  U  •ditkM,  117 1  "  Thta  MMmoh  himm 

to  IMT*  it  M  it  Mnndi.  What  »•  iDUnd  to  ^mnm  by  il  i*.  Uut  th«  prirllMo  to  tortif « in 
hii  own  behalf  i.  OM  Um  aoouMd  m.jr  w«i».«  wHho«t  Juatly  Mbj^rtlngWmMif  to  ob- 
f»n>r»U«  eommmu ;  Md  (li»t  if  h.  .vtib  iiimwlf  of  it.  Md  Mopt  ■bort  of  •  full  dlMlc 
•ur«,  no  oompolMrjr  praoM*  om  b«  nMda  mm  of  to  oo«|mI  bim  to  tortif*  further.  It  wm 
not  <Mcn.<l  to  fa.  undmtood  thU.  in  th«  Uttor  <«.,  hi.  f.ilur.  to  M.wer  uny  pioper 
quntiou  wouM  not  l«  tb«  tubJMt  of  oomniMt  and  eritieiMi  by  eouiiMl;  but,  on  the  oon. 
trury.  it  wa.  luppoMd  tlMt  tU«  w..  impliod  in  Uw  r«iurli.  IhiU '  it  murt  U  l«f t  to  the  i.rr 
to  girt  •  •tatomut  wbieh  ho  dMHoM  to  muk.  .  f«U  oi«  woh  weight  m,  under  tte 
eiroun»taiK>.^  they  Uiii.k  it  .uUtM  to.'  All  eireumrtMiM  which  it  U  proper  for  Um 
Jury  to  ooMider,  it  U  proper  for  tonuMl  to  eomment  upon.  ...  We  not  oolr  worove  of 
thii  rttling.  but  we  eboald  be  at  •  loet  for  reaMMit  wUeh  oonld  furaieh  Dlattaibl«riuDi>o«t 
for  any  other."  '  n^** 

On  the  inconsistencj  in  permitting  an  inferenoe  for  «  particaUr  ref umI  but 
prohibiting  it  for  a  general  refusal,  it  is  needleat  to  comment  It  ie  further 
inconaiatent  (ante,  f  2272)  to  hold  that  no  compulsion  may  be  uwd  and  yet 
that  an  inference  .may  be  drawn.  On  the  preciae  point  in  controversy 
whether  the  privilege  against  compulsion  may  be  claimed  at  any  point,  no 
deUtled  reasoning  is  vouchsafed  by  the  leaned  author.  His  view  has  ap- 
parently not  been  accepted  ouUide  of  a  single  jurisdiction. 

The  state  of  the  law  in  the  various  jurisdictions  is  not  easy  to  determine 
partly  because  of  the  ambiguity  of  the  various  sUtutes  and  partly  because  of 
the  dilTenug  interpreUtions  <rf  the  same  statutory  worda  by  different  Courts.* 

!!f ^Sl''  •  ^.'  '*'■*  out  that  the  rule  ••  to 
pnvwBf  aod  the  rule  ae  tu  order  of  evidcMe 
are  dMact) ;  ISM,  fjwph  r.  MtTer,  7»  id.  SSS, 
SSS,  7  Pee.  491  (priwias«  »ai>ed  a*  to  enea: 
Muifantion  tu  charKter;  FktafMm  and  Me. 
Jariaad.  JJ..  di>.);   ISSS.  l-Miple  ».  Kuadle, 

defeadaBt  nu^  be  eiwMualned  by  theiame 


*  Skt  "Claim" 

*  In  the  fulluwinc  lliit,  the  itatatea  referred 
to  are  oooted  bi  fnlTaiil*,  1 4(8 ;  their  tenor  ia 
here  I>rlefl7  Indiealed  by  Utcn  referring  to  the 
six  fumw  of  rule  abore  noted  in  the  text ;  maav 
rnliogi  ilo  not  iiidirale  whether  they  intend  to 
apply  the  preeent  nrineiple  or  that  of  the  eaaa- 
iUK  iertioa  (f  nf7);   tlie  raliuca  cited  ante, 


i-"-rT",~-»»  ....,,'•"  nuiun  owa  awa,  aereaoaat  mw  be  craMualned  bj  the  eama 

I  1890  (enmexamiuatiua  tu  oae'a  owa  eaeel  rule  aa  atherwitaeaaea.  eaentthat  tl2rn!^ 

■bo«Jd  aU  be  compued :  E^. ;  St  IS9S.  Sill  baa  no  SSettoS^TsM.  KSto  SVbIjS^ 

M  Vict.  c.  as,  i  I  (rale  <) :    900l  Chanoek  ,.  U  l?f  tirTTilL  LrL!!?Pr. LT S™".'  •• 


ZT^.  ~~  "  «»»™i»»»« ;  ii»7. ;  o«.  iBKu,  ei  • 
M  Vict.  c.  as,  i  I  (rale  <);  IsoOb  Chamock  r. 
Meichaat,  1  Q.  B.  474  (itatate  appUed) ;  Otu.t 
1*01,  R.  ».  O-AuuM,  3  Unt.  irRTsu  (an 
accued  taking  the  atand  mnr  be  naked  aa  to 
prior  oooTietioM ;  "  he  ia  in  the  hum  litnaliun 
ai  any  other  witoeea");  Ala.:  ISS9,  Harrii  p. 
State,  78  AU.  4St  (defendant  beconea  ial>|eet 
to  crmaexaminatioa  by  eodefendanU  on  their 
own  behalf);  I90S,  Smith  r.  State,  187  i>l.  2S. 
S4  So.  3S6  (he  becomee  "  mhjeet  to  eroM.exani- 
ination  and  impeaehment  aa  are  other  witnee- 
aee"(  j  Aiuia  C.  Cr.  Pr.  1900,  |  149  (rale  d); 
Arix.  HeT.  St.  1887,  I  MtO  (rale  d) ;  1900, 
Lewte  c.  Terr,  —  Aria.  —  ,  60  Pac.  694  (priri- 
lace  not  waired  aa  to  qaeetiona  about  former 
oiieneea  aod  cunvietiona,  under  Bar.  St.  I  sdtO) : 
Co/.  P.  C.  187J,  I  ISSS  (rule  d) ;  1870k  FM>ple 
r.  Deonia.  39  CaL  6S9,  634  (anawer  to  a  crow- 
examinatioa  aa  to  the  dataila  of  a  matter  teati- 
fled  to  in  ehiat,  held  compeOable) ;  1885,  Peo^ 
V.  O'Brien,  66  id.  609,  6  Pac.  695  (defendant'a 
rroiaexamination  held  to  be  limited  to  the  mb- 
jert  of  the  direct  examinatioa,  under  the 


«M 


id.  171,  ISO,  31  Pae.  45  (mne)':  IStt.  Peo&V 
OaUagher,  100  id.  4«6;  475,  476,  39  ™i 

i"T\!i'''!f**.'*  "*''*'  "P""  nil  aneh  mat. 
tan) ;  1897.  Ptople  ».  Arnold,  116  id.  681,  687. 
«•  »>!•  8M  (pri»Ue»e  la  waived  aa  to  citaa^ 
exanrfnation  to  character) ;  189S,  People  *. 
Dola.  —  M.  —  ,  61  Pac  949  (Oallaeber  Que 
approrad;  here,  a  qneation  aa  to  a  fininer  ad- 

I"ir&^.;?°?^.>!  ••"•  '*'P'»  •■  Arriahhil. 
IM  id.  181,  54  Pae.  591  (ciowexamination  al^ 
lowed  only  on  the  matter  of  the  direct  examinn- 
toon);  19to,  People  a.  Walker.  140  id.  153.  73 
Pte.  831  (croaMxamioatioa  to  prior  Mlf-ouutm- 
diction,  allowed) ;  oompan  here  the  caaaa  cited 
«(«,  I  1890,  and  pml,  |«S77;  Celo.:  1896, 
Bradford  v.  People. »  Cdo.  197,  43  Pac  1013 
(forgery;  defendant  taking  the  atand  wm  f- 
quired  to  write  a  apeeimen) ;  Cma.:,  1859, 
Norfolk  r.  Gaylord,  M  Conn.  309  (baatardr; 
defendant  not  pririkcad  aa  to' other  acta  of 
Interraurae) ;  1868,  State  ».  (teykrd,  35  id. 
903,  907,  mmbl*  (murder;  eroee examination  to 
credit,  allowed) ;  Fta.  St.  1895,e.4400  (rula  c); 


II  t2«^M8a]  WAIVIB  BY  TBTimNa  ,  „„ 

2i.it  :i^*  — -  '««n  0/  «!.  .bo..  d-criW  ^n.  to  find  th. 


.    _  -J.  n.  aw   17  W.  K,  L 

'  1.4Tl,4M,fll(.  1 


"~  to  aar  nattar  aboat  whSh  hi^Ti,  ^tm 
**l**  *M.  W7  (may  ba  erai»«uaiiMd  "cob. 

Mioatioa    ;  bera,  aa  t<>  r  tiimIul  of  a  PidiTxl 

ID.  M7  (dafeadant  sot  pririlamd  frnn^XIIZl 

tabUitfa.  incldant  to  tbat  iMaJti^'T  i«7i 
Co«^  llo«a    ,07  Id.  laTSS'Wi.ii'u; 

tut  S;  "  <*>'«ndant  •■  cannot  nta„  to  hi 

^.&is;"'.d.'in-r'ii  n^^ 

•ii»  allowtd  to  be  croa^.x«nl.»i  I  l^"*"?* 


•o«s  raopia  a.  Uowiud,  7a  id.  lOb  13, 40  N.  W. 


r^.  ""•"  na  ancti  to  co  on  the  itaud  ha  ■!■» 
U^jr  «,hr  to  Mch  mJSn  a.  I»  iSJI lUS^ 
Brace  aad  8har«ood,  JJ.,  diaa.)  •  iSa  »21  -' 
Jaeknoa,  ib.  613.  ui  »  «  «/ '  io  ;  "*?*  '• 
-«.B.e..t^ben^„Sl -j'  ^i'l'^.'S? 

pMjd) ;  compare  bare  the  caaea  dted  oairf  IMO 

.       J.    "•  P"***  ""»••'  lu  the  attitode  oJ 
r.  Zdauow  n,  —  N.  J  L.  —  si  A«   ?7.  7^ 

li  S^V.  ■"•  '^■-  '8^0,  Braudon  v  Peonl*   xa 
^'  *tM;iK  "'"~"°"  "«»  de'eSJ;  ,^ 

•»  to  former  arreata.  to  >««.•>  ..^i!lSi:.-    TT 


-  to.  fori-r  Kiiii-^-^i— ^iffi-- 
I  /Vro);  1878,  People  >.  (?iey. 


«,|,_        ^^  ***  ,Mi*iUt ;  qaaKioiw  tm  to  ionaav 


I  MT*        PBITILIOB  AOAIVn  •BLr-CinflHATIOll.    [Obat.  LXXVIU 

(S)  Th«  wahrw  iavolvwl  in  tbt  MOUMd'i  taking  the  tlaad  pcnsita  tkt 
•ami  lUgM  of  inqoiiy  to  b*  p«nMd  (mU«,  |  186«X  H«  nay  thantora  ba 
r«M7M  /»r  fnrAtr  tnm  wawiwalfew  oadar  Um  Maa  oondiliooa  aa  Uia  ontt> 
nary  witnaaa.* 

(4)  Tha  waivar  iuTohrad  in  tha  aoenaad'a  taking  tha  atand  4a  Umitad  to  tka 
particular  praoaading  ia  which  ba  tboa  volantaara  taatiiaaay.  Hia  ▼olnotarj 
taatimony  bafon  a  corviMr'*  inpmt,  or  a  ffnd  jwf,  or  othar  pnliminary 
and  Mtparata  praoaading,  ia  tharefora  not  a  waivar  for  tha  oMin  trial  ;^  nor  ia 

wtaM^  w  M  tlw  dimMtaMM  vmmMut  Um 
•Ml  Mm  aUMad  cfia*");  tUmk,  C.IS.  K 

iMa,  I  MiTTni*  ,),  V:  c«to  laaT,  I  aatr 

(rah  t)i  laai,  Wmkhi  ».  Ooik,  ar  Vs.  ««. 

aia. la a «. n (ei  -    .   .— 


to  aatel  •ndlbilliT, 
ftopto  *.  Biowa,  7t  M.  171,  t»  (kMrfaig  i^M^ 


>.  CiM^r,  Mid  aypwlly  anMHrfifr  Cowmm 


privltap ;  bat  kaia  aMkiag  tha  carloai  diatiae- 
tioa  tkat  tiM  rrirllaga  acaiiiiit  HU-dbnaia,  i 
'     '   (oalandoBiaioa)i  I 
atl,  •»»,  N  N.  k 


l-dl«nMa,a 
ni«,«a*Bdtwal*«l;rbalandoBiaioa)i  IMi, 
•    ».  Tka.  Ill  Id. ^  "  ^ 


(appiwrlag  CouMiia  ».  1  Wf la ;  datoadaat  aal 
yniWitmtt  m  to  qaaatloaa  alaallag  Ua  etadW 
bltoir) ;  If99,  rtaopia  r.  Wahttar.  IN  id.  T*.  a< 
a4  N.  k.  7*0  (praeadlag  faM  (oOowadli  S.C, 
Cuda  IM3,  f  liu  (rala  e);  IMa,  8taM  ».  Uim. 
kora,  at  N.  0.  U4,  aa7  (dafcadaM  aUowad  to 
ba  erma  aiamlaad  to  prior  eaavictkiM) ;  1187, 
•8  U.  Ma,  M4,  4  8.  k.  »ia 


(campatlaUa  to  aaawar  aa  to  Briot  ebaigaa)  i 
....rr.  ^^ji^  1^  id.  ioCll  B.  K.10ia 


laoo,  8taM  », 
(pncaHlaK 


)l  y.  O.;  iaN,Blato 


*:  Kaat,  fN.  D.  SI(MW  N.  W.  IMt  (tba  priH 
laga  ia  "  that  o(  aranr  witMa  who  goia  iato  tha 
WHoato-box,  aail  aothlaf  bmn  " ;  waivlai  aa  to 
eoUatonl  criaM*  mlaraDt  to  tiM  eriaa  la  aaa» 


lac  en 
OK  Ht. 


la  aiM» 
tioa,  bat  But  ai  to  eoHaioial  criaMa  marati'  anct- 
idibUilr)  i  M.  /  IMI,  Haaot :  ^taia,  S7 
ITS.  Ill,  IM  (dafcwlaBt  haid  apptiaatiy 
to  waira  hii  priTilaga  to  aooM  aataet ;  Ukar,  1., 
di«.) :  IM7.  RataT  Wibhita,  44  id.  aM  (brak- 
ar**  baail ;  tontiaa  triad  oa  afldavtoi  dahad- 
•Bt  bald  to  hsra  wairad  hia  wiTaaaa  bgr  aHac 
aa  aa.laTiO :  Or.  i  Cudto  *  O.  UTsat,  f  IMS 
(rala  d) ;  IM7,  Ststa  ».  Moora,  M  Or.  W,  4a 
he.  4M;  aad  eaiM  eitad  ia  |  n77,  fM«, apptjr 
tha  ilalata;  R.  l.i  IMS,  BlaM  ».  Babeock,  — 
R.  I.  — ,  U  Atf.  au  (erotoaBBwiaatioB  to  ariot 
eoBTietioB  aUowad) ;  5.  C:  IMS.  Stato  r.^W- 
liaaMOB,  S9  S.  C.  t4t,  43  ii.  B.  S7I  (qaaatioa  aot 
daeldad) ;  To**. .-  ISM.  CUpp  ».  Blala,  •4  Taaa. 
ISS,  M  8.  W.  tU  (privUaiia  bo*  wairad  w  to 
othar  erinaa);  Ttx.i  IMI,  Qaiataaa  ■.  Slato, 
M  Tax.  App.  401,  408,  IS  a  W.  SM  ("  ba  ia 
aabjaet  to  all  tha  toto  aad  ralaa  : 
othar  witaaana,  aran  to  tha 
tioBi  that  woald  tend  to  crininato  I 
Rodrignai  v.  Htato.  —  Tax.  Cr.  — .  M  8.  Wi 
415  (in  impaaehmant,  no  rnnfaaalima,  otbarwlM 
iBadminibla,  majr  ba  prorad,  bj  cMaa  aramlna. 
I  bara  the  ea«w  citad 
,MnlUoejr,n 
with  foncing  tha 
ragiatratioa  of  elaetora,  eiMBpalbd  to  writo  tha 
Damaa  on  eronaaxamioatioo) ;  IMT,  Spiaa*.  lUl- 
nob,  ISS  U.  8.  131,  IW,  8  Sap.  tl,  IS  ("Ha 
bacama  boond  to  mbmit  to  a  proper  eroaraxami- 
nation") ;  1900,  Fitapatrick  ».  V.  &,  178  id.S04, 
M  Bap.  S44  (Oregoo  mja  i^iad ;  tba  nroiacD- 


I  ralaa  applieablato 

aaBwarinir  of  qaaa- 

■ioatobiaP')!  ISM, 


waamMMDia,  majr  na  proraa,  oj  en 
tioo  orotbarwiie) J  eompara  bara  th 
iml,  1 1877 :  U.  S. :  1887,  U.  8  ».  I 
Fad.  370  (dafaadant  charged  with 


tioB  maj  mm  aiamina  "  witiithaMnal 


I  anipar  oa  tha  iKta) ;  WmA.i  Aaaot.  r.  * 
at  Iia7, 1  8841  (rala  r) :  ISia,  8lMa  ».  Daataa, 
7  Warii.  aas.  ssa,  M  Pae.  117  (dalMMkwl  ia 
tf8aMd''thaMaMa*aa7a(harwitaaH";  Stda. 
J.,  dha.)  i  iaa7.  8taM  r.  O-Hara.  17  id.  8H,  W 
Hhe.  477.  SM  (eroaaaxaaiiaatioa  aa  to  tba  aa*. 
eatioa  o<  a  paper  already  lutroteeed  ia  chief  bv 
tha  pruMCBlkMi,  aictadad) ;  ISM,  Htato  r.  Met- 
ram,  M  id.  7, 7S  rae.  4M  (craaaaMalBatioa  to 
Brier  coBdMt,  bald  not  witkla  tha  prirtkfa,  oa 

*  ISMi  PMaia  *.  Iriah,  4  AH.  N.  Br.  SM 
(aaawar  aa  eroM-exatoiaatiae,  bald  a  waiver  for 
tha  paraoea  of  ra«aaailaatkw) ;  ISM,  Thonua 
a.  Rtata,  IM  Abk  88, 14  Ho.  Ml  (raeaU  aUowwih 
1884.  ThoapaoB  *.  Btata,  ib.  70,  14  8u.  ra 
(delMdaat  anqr  ba  raodltd  to  Ueatify  hia  with 
a  eoarietad  paraoa,  tha  larord  baiag  uCared  to 
diecradit  him):  ISM,  Dadlay  ».  8taM.  Ill  M. 
4.  U  S»  741  (dalaMiaut  mmj  be  recalled  toaak 
M  to  prior  iacuaeielant  atatemento)  i  1879,  Htato 
a.  Ilaraa.  S  Kan.  IM  (where  tka  dataHlaat  had 
taken  tha  ataad,  and  waa  ero«.axamiard  and  >•• 
aiaariaad,  a  recall  lor  the  paipcee  of  calling 
attantiaa  to  a  prior  ■elf.auutraUictiiNi  ww  bdd 
aUowable) ;  1888,  8tote  ».  Uwie,  M  M.  374,  48 
1^.  SM  jdeieBdaal  eaaaot  lie  ncallau  in  rebat- 
tal;  tbie  ia  aaaoaad)  r  I80I,  AbbnW  v.  Com., 
Kjr.  —  , 89  8.  W.  71b  (ie.*U  fora prior  Ntt-coB. 
tiadictkia,  allowtd I ,  laat.  State  r.  Walah,  44  La. 
Aa.  1198,1138, 11  flo.  SIMraeaUfiiraBriorMll. 
eootiadictioa,  aUowad) ;  1888,  Htato  ».  Fkrra,  51 
M.  484,  S5  So.  M  (iimilar) ;  ISM,  Htato  ».  Browa. 
Ill  La.  —  ,  35  Ha  SIS  (dmifatf) :  1884,  Htato  r. 
Kaaaada,  ISI  Mo.  40^  415.  M  8.  W.  S4T  (recall 
fur  cwiM  examiaation.  allowed) ;  ISM,  Cbr  >. 
State,  40  Tax.  Cr  5M,  51  a  W.  STO  (recall  al- 
lowable aa  for  ordinary  witoe«M) ;  ISM.  Htato 
r.  OkaiB,  SO  Wia.  818.  9M,  8  N.  W.  500  (recall 
aUowahle  in  tba  trial  Conitt  diieietioo). 

•  1800,  Overend  ».  Saparior  C«art,  131  CaL 
IM,  U  Par.  .178  (teetiniony  at  a  prelimioary 
ax:unination,  bald  not  a  waiTer  for  the  trial) ; 
ISM.  Samaal  e.  People,  184  III.  378.  45  N.  k. 
788  (tha  nuking  of  an  aflblarit,  indonad  on  ihe 
information,  daelnring  tba  troth  of  the  charge, 
and  thaa  totting  tha  pruaaeation  in  motion,  ia 
not  a  waiver) ;  1873.  Callaa  r.  Com.,  94  Gmtt. 
894,  887  (ToiaBtaiy  diaelaaaie  aa  witneM  at  an 
inqaaat  witbont  warning  aa  to  bb  privilege,  bald 
aot  to  ba  a  waivar  aaakiant  oa  tha  trial  for  tha 


UN 
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inrr 

J^dl2L         J-»-«.y  my  b.  .truck  <mi:  tor  no  titiwony  «„der  .Ty 

Jlt^!ILj!!]!l!!r'  S?-*-"""^"*.  to  A«»M^,  rVmolw  I.  lapMMk- 
-~*  «Ma|ai.lii.  When  an  mcuMd  tekw  ti<,  <vw[,  «,v*i»l  other  aue.. 
Uon.. rie^M  to  the  .pplicebility  of  principle, --ecti  l:  *  '. "  ^."^ 
Md   hey  tend  eomeU^e.  to  be  oonfu«Ki  with  .b-  -n.  v.t  .xn,  .nea  ' 

(1)  Ma,,  Uu  aeeuHd  h,  imptmKtd  at  all/    A    an  ac  „     •  ],;.  bnd  i.,  .nl 
ch.«cle,  i.  by  unive«.l  conceedon.  not  f  h.  .v.^o.  ...I  hy  th.  ^J  ,2 

UjiwitneM  bu,  oh.r.cter  may  be  impe«i    •  ,i ,,    . ,,.  ,  •      ;  ,,^' 

Thw  queeUon.  already  eleewheie  examineU  on  ,,ri„r.t.le  ,.  u.~.  ^  890)  i,  uni- 
ver«illy  .n.we«d  in  the  negative.  The  accase,,  u;.  .\,unl  is  oL  to 
impeachment  like  any  other  witnew.  In  applyia«  tin,  ,.r,„r,,,j  .,  Si  ta 
•|entl»tCou,U  might  employ  a  form  of  wort/Sr.;..  .'X„  .lo^SS 
I«d.cat.ng  a  waiver  of  hi.  privilege  (ant.,  §  2276).i    ihe  dilferenci  i^Sai 


homlcM,);  liM,  MhklmmlM  ..  Sham,  •  Wya 

,        .  "z^  *"   («"»P«i*ll««  •  feloBy :  tb* 

wta^'  ii«U;»it  M  InfJlnBMI  I?  th.  rnSwtlo? 

IWI,  Temple  ,  Com.,  71  Vm.  MS,  nt  {^ 
nliDf  for  one  who  hml  teetlted  befoie  the  nud 
i!'21ii"»  •  "-J^*'  "^  »•"  Court  declliSrS 
„  •  !•»•,  tieoni.  R.  A  B.  Ca  r.  LTbrand.  M 

*  ^«(*,  I  ma,  note  a. 

Of  eoone,  •  mdrer,  br  Tolanteerin*  teeti- 
■ODr.leane  him  mpoiMihie  totpni»rX  inch 

W  N.  K.  ap  (eswnination  befun  gnaa  iarv) 
Compu*  the  eaee*  dted  pt^,  t  tasi,  udJbUm 
•ai  ante,  I  tiro.  *  '       ^^  ' 

**  Ante,  I  1891. 

Where  the  witoMc  wairec  bjr  Miwerinff.  hie 
uewere  ma;  be  aflerwarUe  utid  av«m,t  him: 
\m.  State  n.  Burtell,  S7  Mont  M%  %  I'ac.  MS • 
and  nee*  cited  „nlt,  «  8.V),  SSS  (coBfeeeione).  ' 
The  anthontiee  are  plared  here,  for  coiiven- 
lence  of  comiianaon  with  thaw  in  f  SS78.  Where 
nototherw  He  noted,  the  impeachment  wae  al- 
lowed. It  i*  •nmetimee  impceeible  to  awertalu 
Which  principle  the  Court  hae  in  mind.  Indeed 
It  ia  not  inconceivable  that  the  Conrt  it  aome- 
tlmee  not  aware  of  the  distinction.    It  ii  to  be 


Bated  that,  aofar  a*  imDeaehm«itthn»>T..,»JZ     :;r?ii     ,   "  "..'^"P*'*'"  "«"•"  "nt     18D5: 

8x59 


?.«i'  ■  "^'l  "•"•""t  »•»•  accaeed  ez«Binal>l« 
•Mike aor  ^Ur  witi5*. " I  Ahtama /imTB* 
chanaa  ».  State,  10»  Ala.  7,  I.  Ko.  410;  .99, 
Weld.  r.  Stal^  m  Id.  I«,  95  Ho  797  ^f^n\  »«d 

1870,  IWIe  »  Heinh«rt,S9  id.  449  (former  cobI 
Tiction  of  nndrjr  ofTeBoa*))  1877,  Peeple  r. 
Chin  Mook  «„w,4|  Id  997,  Ml ;  1881,  iW^  v. 

W.  tIS  (chaiacter  for  Teracit;) ;  18i«,  People  ». 
Meyer,  75  Id.  383, 385, 17  Pat  431  (prior  couvlc- 
tfoB):  IW«.  People  ,.  Hickman,  ifs  M.~ri» 
P«c  175  i    1896,  People  r.   Mayee,  ib.  61?  45 

iriJ*'iJ*?''  ''?*?'•  "  •*""''••  »"«  W  «»». 
n  ^,  '<!"*»'»"»  ai  «"  f-nmer  conrjctioa 
are  allo««bl*,  and  P.  C.  |  1093, -dealt  with 
mtt,  I  196,  — regBlatinic  the  niie  of  *uch  evi- 
aence  a*  affecting  eenience,  duee  not  preTcnt  ita 
Independent  nee  in  thin  connection) :  1897 
P»ople  11.  Sean,  119  id.  267.  SI  Pkc.  325  (prii. 
conriction) ;   1898.   People  r.  Reed,  —  id  — 

?«.i*^-  2?'  '«'»!?«'•,'  '•"  """'>!  Cclandt) 
IMS,  McKeone  v.  People.  6  Colo.  346, 347  (prior 
•elf-contradiLtion) ;  1900,  llerren  v.  People,  18 
A?^!  '^V*^  ***  (general  character  for  r^dl- 
bjlitjr);  CmmetticHt:  1896,  State  e.  Gri»wold  67 
Conn.  990,  34  Atl.  1047  (qnmtiona  ahowiuff  « 
prior aelf.contradiction):  Mmid,,.-  (tiere  the  ac- 
raaed  wa*  not  a  competent  witneea  until  18D5: 
-„:^*i?*.'?l'i'«!' ■">'<»  him  now  open  to  im- 


IWr       PRIVILEGE  AGAINST  SELF-CRIMINATIOir.    [Ch^,.  LXXVIII 
impeached  u  •  witnee.  ji^olvce  .11  form,  of  proof  wd  .U  kind,  of  t^S.il 


c«itta, as  Mini.. an. aw. 40  n. ^tms  (Jwi 

CTlnra  bjr  eiMMxamiiimtfuB  it  forbiddM)  •  ma 
1877.  p.  IM,  mafag  defmdMto  in  erJmi^ 


«08o.  »S  (boMlBg  t^M  MBmdad  set  of  I  «w 
eoBMiiatioiuU  u  mnnlt  iti  tidal-  laaa  rvn^ 

iwa,  c.  4400,  tlien  eao  be  BO  iwoni  atttammt 
withont  croaMiuuiiiiuuioo) ;  ISM.  Wallaoa  • 
fute.  41  id.  647.  IS  80.  7IS  i  TsOOl  BanuSi  I' 

!^^'1^J^'- •!»«•'»♦!  ««.•  (SmlS 
•eroaed  to  itiU  not  compttnit  nod  nuy  uMnlr 
make  .  rtatonont " ;  fSTthe  m,,  of  imS 
ing  thto  •' rt«em«iC  ■<•  the  citationt  in  'oZt 
My  V.  State,  cited  mfe,  |  M7S,  and  the  omm 
dtjKl  «««..  '  -79),  /tf/li,;..  l8MrCh««bJS7 

Halloway  r  People,  isi  Id.  544?M  N.  K.  1090 
gTOM-examinatioii  to  condnct)  j  Miana  1  1874. 

2^> "iai?'^  *i  ''"'•  '?•  •«•  <?»»"^  '''«^ 
■CTOr);  1875,  Henhon  ».  State.  51  id   U   91  • 

"79.  Stat.  ,.  Bloom  88  id.  STa^Jifc;  S^','. 

Sr  !#  '£^',^'''"  "•  8*^.  •<»  W-  489.  478.  8 
a.  K.  803  (cnMMxaniination)  j  1889.  Kerea  v 

fss^'vV  z-  *"■  "s'-  *»  *•■  K-  '"^  (-^r 

«.  E.  1060  (aune) ;  Iowa:  1880,  State  r.  Red  AS 
U.  69  70.  4  N.  W.  881  (in  gme'iS^lSlJ^iJg 

1888,  State  v.  Teeter,  69  d.  717.  719  17  N  W 
MS :  1890,  State  r.  O'Brien.  81  id  S.  «  S."  wi 
SS  L^'J^'  '"••  '^'^  »■  H«ff«rie,  36  Kan. 
SO,  99  IJ  Pac.  406  (he  nar  be  "contradirt^ 
dtociedited.  and  im^he/") ;  IMK  Sttte  r 
Proba«»,  46  id.  SIO,  311.  U  Ki.  7*9l^iLx. 
SS'^".i""  "*  «'»'«*•'):  Jr«««ct,,  (in  thU 
State  the  precedeoU  aa  to  croaMxaminaUon  to 

?iS?"l..^'^i.'"  ""'J  •'?'^«'««-  "  "o^  «»'«. 
imV  •  M  it?'  R"^*  Pnndplo  1»  nnqotationed) ; 

"  f  2-  "'  i  >«M-  Burdette  .  Com^  £id.  m'  j?  ?174^7  sl'^SJi  ^'"^  T  *^"»y'  >» 
18  8.  W.  101 1 ;  1895,  Savior  ».  Com  97id  184*  m^5 '  i! V  il^"  '^  ^  •P"'*'  'innHwal  ««•  " 
IMR    w   ««.  ■«;    J'™J'J^""»'«LW-'W.     W,"*   imjoiied   of    on   cruaa  eaaminMion) ; 


^K-^Sl?*''-"  V""  "»'  l*  impeached  «w 

I'SS'tSS'-  ?!'."•  ••  "™»^-  ^•''.  «'8^-  ?« 

1886,  State  V.  Rider.  90  id  54  68  i  A  W  awi. 
M  Id  474,  486.  8  a  W  7i7lM7:  X.^"' 
Beancleijth,  93  id.  490,  495,  4  S.  W  868  •  IM?" 

1^'  ^  '•  T?*'  •*  '"I- '»».  >«.  8  8.  W.  354 ! 

W^i?.'    .'«,•  ^  '■  *'»'"'•  '*»  IJ^  «.  6.  98  & 

W  »«'  '5?''  ^'^  ••  '^y*'-  "»  M-  •»».  40  ft 
w.  768;  U»^am:  1900,  State  ».  SehuemI  as 
M<mt.  593,  59  Pte.  9» ;  AWa ;  1874  l&? 

M  JT^i'^  'S'"'??"' ;  »«7«.  State  e.  H^  " 
t^'"jh  *•  •?.''^  to-the.inM.croM.cxim!. 
batioB  that  would  be  proper  in  the  caae  of  w 
other  witneaa")!  NtmjSlrico:  ISmTiW  / 
^  G«»^,.  8  N-  M.  99.48  Pac.68.!^«  ^*; 
(the  principle  ia  tn  thia  State  nnqnealionml ;  mott 
nf  tnn  raaiM  iliii  l«.l       n  1 l.I^      ..        '. ""*'^ 


•TO  a.  W.  390;  1895,  Montoomerr  o.  Com  — 
M  -  '  «•  8.  W  609 ;  1895^;StS  ,  cZ^.  ~ 

u  "•  ~.i  ^  V-  *»»,!  '8»».  Baker  ..  Com.. - 
W.-  ,50  8.  W.M;  LoHiuma,  1898.  StSj  ,. 
Tajrlor,  45  U.  An.  605.  607, 19  So.  997 ;  8u5 
ft  Mnrphy,  ib  959,  13  So.  299;  1896,  StiST 
8onthem.48  id.  698,  19  80.  668  (eroSlewmJnv 

SS;^  '^  M  'er*"' ,<=!»»»«*»<>") ;  1875.  state ». 

ii!^;  ^  !•..''&  "'  CTMKxamination  to 
character)  1881,  State  ».  Witham,  78  id.  53K 
M4  (except  a.  protected  by  priTile^e);  1899 
Stat.  r.  >»rmer,  84  Id.  436,  w'^Atl.  M5  re^ 
of  conviction);  MauackuMM:  1859,  H.lbroS 

U-^  k'°..  v""  "»l»Mibnitiea  wl.i.h  the 
law  attaches  ;  he^^  croaa-examination) ;  1867 
Com  V.  Brennan,  97  Maaa.  687;  1868.  Com   l'. 

SSL'SJ  "''*'■  i'^'v"  '^^  ^-  W«  ('nx-^xainl. 
uiZ  '°o!!l'*?„"''i^U""-  P*'P»«  "■  I'wmelee, 
IIS  Id.  891,  70  N.  W.  877  J    1897,  Qwigia  r! 


8100 


S?"  1?I;  «•?!■  *'^  ";  ^'horn.  88  id.  634, 

4".J';Z^te;.'T^"'CM;^11 

?i^^r\  **^L\-  '«»  (<«--i^im3~  Vo 

N^S^ii.**?"*  **^  »•  Roanm.  8  id.  548,  80 

•         v**9L.  .<""'*•""''»»'<»    »o   collnterri 

offence.)  :  «...  1881,  Hanoff  r.  State.  37  Oh! 

^-J.  /2?^'^'"'"S?  *^  «»<lnct);  Olh. 
««■«.•    1898,  Ather  c  Terr..  7  Okl.  188    54 

■  i2ri.l  /^J.®'^.''-  Abraroa,  11  Or.  169, 173. 
8  IJc.  817  (prior  aelf^ontradietion) ;  1886,  State 
».  Sannden,  14  id.  300,309,  313.  18  Pai!  441 
(exrladmg  croea«xamination  to  part  miKondnct 
not  iBToIved  in  the  iwue,  piobahly  on  the  priii-   ' 

&^  °/J  V'f-  """> '  '*»«•  8tati  ».  Bartmei  . 
33  id.  110.  U  I'ac.  167  (ci«Mxaminatioii  wto 
prior  lncooi!iKtent  Matemaot*.  and  oalaide  teati- 
mony    thereto,   allowable,  foUowing   State   v 
Abnwu) ;  ffW,  /W„„/,  ,885,  States.  McUnire, 

iu  5'   ';  *?•  ^  .^^^    '"*  (">e   accnaed   it 
.i"   !?  '™pe»chmeut   like  any  other  wit- 
net.");  SoHtk  Canli»ai  1886,  StiUt  t.  Bob«C 
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Mouaed  himself  as  to  a  crimin.!  »«♦     ttI         !       "^^  *"  ""1""^  «'  the 

..!*«  t,  p™.t  .hid,  .'„id  ur„ts.  ^iLT*"'  ""■■■ "" " 

KS    yj'"il°'  ^£°,^°?  '""""«»»•>  »»lr  l™  oh.™ct.r 
.f  hi.  do„bI.  .U."'(alit5"r  °  °"'  "*"• "  ™°'^"'°" 

J.V«L'^?;t;:^jiri'>rr"^r-^:d^^^^^^ 

noted  that  in  some  jurisdictions*  ^Lf-      V  ^      '*  "'^  "''°  '^^^  ^ 
whether,  for  an  accSsS  th  H  „ld  ^^^rL^T'''  """  "^'^     ■ 
tion  than  for  an  oniinary  witness."  *•""  *=«»«»»n>ina- 


S*' ":}  "  8  P-  60i  (.imilv);  1900,  Stat.  " 
WKtebell,  JW  id.  5i4. 35  S.  E.  810  (Iiqn<ioSnce  • 

llqnofoffmcjiK  mowed) ;  r««.««,  1887.  pik 
•ccnied 


51  Wi»  464,  487  8  N   W  otr  /.i,  "  '  ,'■'*• 

.  wonld  have  hee,. ")  j  T^, ..  .g/jXn     **  «  2!!  "T^  ?'r»  "^^  *ith  then  qae.Uon» 


witnew  would  have  heeii ") ;  Ttxan  ■  1891  BkII 

8  \^  }!^'Ji.°^l-  '^'^'  »*  "•  234,  845736 
to  iuiD(^  hii  confenjonii,  aMtt,  |  851,  still  u>Dlr 

Md  thM  •  ciMMx«mlD«tion  to  the  •enue.l'i 
■dmiwion  or  wU.<!ontr«dictioM   »  piJSSSlr 


J  N^ablr  u,  Kentncky  aad  New  Vork 
inw  Mctiun  (§  2277)  uid  m  $  JS76  do  not  alwmJl 

MU-oontndictioni) ;  Wal  .•  I8»4,  People  v.  Ur-  P""'«Pnf  Urn  not  to  uiwer  (onto,  |  8876 j! 
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(5)  As  a  witness,  the  accused  may  be  impeached  by  proof  of  eonvietum 
of  another  erime  {anU,  §  985)i  But  whether  this  proof  may  be  made  on  his 
own  CTOss-exnmination,  without  producing  a  copy  of  the  record  of  conviction, 
involves  another  principle  {ante,  §  1270). 

§'2278.   Sane:  Other  Pilaolidee  aAotlng  the  Aoouaed's  Croa»«nmiaatloa 
and  Impeaohmeat;  dlattnsniahad  (OroM-enuolnlng  to  One's  Own  Case,  eto.). 
(1)  By  a  rule  intended  originally  to  prescribe  merely  the  order  of  presenting 
evidence,  it  is  in  a  majority  of  jurisdictions  not  permitted  to  put  in  one's 
own   case  on   the  cross-examination  of    the  opponent's  witnesses    {ante, 
§§  1885-1891),  or,  in  the  usual  phrase,  the  erotfexamination  mu$t  he  con- 
fined, in  ite  material,  to  the  subject  of  the  direct  examination.    This  rule,  in  its 
effect  upon  the  examination  of  the  accused,  is  palpably  unfair  to  the  prose- 
cution ;  for,  since  the  prosecution  would  presumably  have  neither  the  right 
nor  the  desire  to  recall  the  accused  as  its  own  witness,  that  which  was 
intended  merely  as  a  prohibition  against  obtaining  certain  facts  on  his  cross- 
examination  becomes  in  effect  a  prohibition  against  obtaining  them  from  him 
at  all.    The  poor  policy  and  faulty  reasoning  of  such  a  result  has  already 
been  sufficiently  examined  {ante,  §  1887).    It  is  here,  however,  worth  while 
to  note  that  this  rule,  as  enshrined  in  many  States  by  statute,  is  by  some 
Courts  interpreted  as  if  it  were  a  rule  affecting  the  waiver  of  the  privilege 
against  self-crimination.!    The  two  have  of  course  no  connection ;  although, 
if  the  former  rule  forbids  questions  which  go  beyond  the 'subject  of  the  direct 
examination,  the  waiver  is  also  incidentally  thus  limited,  for  the  simple  reason 
that  there  are  no  questions  for  the  accused  to  answer,  and  the  result  is  the 
same.     But  the  practical  error  of  treating  the  two  questions  as  one  (an  error 
not  uncommon  under  such  statutes)  is  seen  in  the  case  of  questions  directed 
merely  to  facts  impeaching  character.    Here  it  is  plain  that  the  effect  of  the 
first  rule  is  not  to  exclude  such  inquiries  (onfe,  §  1891);  for  there  would 
otherwise  never  be  any  opportunity  to  ask  them.    But  this  leaves  the  ques- 
tion of  privilege  and  its  waiver  still  undetermined,  and  resort  must  be  had 
for  that  purpase  to  the  appropriate  principle  {ante,  §  2276).    In  a  few  juris- 
dictions, however,  this  distinction  seems  irrevocably  buried  in  the  decisions 
interpreting  the  statute.' 

(2)  The  accused  as  a  witness  may  be  discredited  by  the  biassed  position 
which  he  occupies  as  an  interested  party,  i  e.  the  jury  may  consider  that  cir- 
cumstance in  weighing  his  credit  {anU,  §  968).  This  is  in  no  way  connected 
with  the  doctrine  of  waiver ;  yet  the  possibilities  of  misunderstanding  these 
various  principles  seem  unlimited,  and  this  sort  of  confusion  has  sometimes 
occurred  in  rulings  dealing  with  the  accused  as  an  impeachable  witness 
(ante,  §2277,  par.  1). 

§  2279.   Bxpargatloa  o(  CrimiiiaUty :    (a)  by  Acquittal;   (6)  by  Lapa*  of 
The  law  is  concerned  with  its  own  penalties  only.    Legal  criminality 


»  Thi«  hat  been  noticed  in  dealing  with  the 
wsiver,  in  |  M7B.  The  distinction  u  pointed 
ont  by  HcKee,  J.,  diic,  in  People  v.  O'Brien. 
C>1 ,  cited  ante,  |  M7t. 

3162 


*  The  rolings  in  {{  1890  and  St76  iliaaM  \m 
compHed. 
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consisU  in  liabilitj  to  the  law's  punUhment  When  that  liability  is  removed 
criminality  ceaMo;  and  with  the  criminality  the  privilege.  Of  the  various 
mode,  in  which  that  liabilit3r.may  cease,  the  following  enaraeration  aee.ns 
taJjfr^eemptote:  Conviction  and  the  suffering  of  thi-puniahment ;  Acquit- 
tal, or  other  former  jeopardy;  Abolition  of  the  general  crime,  subsequent 
to  ,U  commisaion  (provided  the  rule  of  criminal  law  thereby  exonerates 
prior  offenders) ;  Lapse  of  time  barring  prosecution  of  the  particular  offence  ■ 
Executive  pardon  for  the  particular  oflender;  Statutory  amnesty,  before  or 
arter  the  act,  for  the  particular  criminal  act  or  for  the  offender  Of  these 
various  modes,  however,  not  all  seem  to  have  called  for  judicial  iuterpreta- 
tion  as  to  their  effect  ^ 

(o)  An  acquittal  conclusively  negatives  criminality;  no  privUege  can  there- 
for* be  based  upon  the  charge  of  crim&' 

(6)  A  crime  erased  by  lapse  of  time  existo  no  longer.  There  is  therefore 
no  crimmal  fiict  to  be  privUeged  from  disclosure.  A  legal  limitation  of 
the  time  of  prosecution  is  in  effect  an  expurgation  of  the  crime;  and  after 
the  lapse  of  the  time  fixed  by  law  the  privilege  ceases.'  Moreover,  since  the 
prohibition  of  inferences  from  a  claim  of  privilege  rests  merely  on  the  ground 
that  the  pnvilege  would  otherwise  be  evaded  {ante,  §  2272),  it  follows  that  a 
persons  claim  of  pnvilege  on  a  prior  occasion  may  be  used  »  to  impeach  him 
as  an  admtasum  or  self-contradiction,  in  a  trial  occurring  after  the  statutory 
period  has  elapsed.*  The  only  question  can  be  whether  the  claimant  or  the 
opponent  of  the  privUege  has  the  burden  of  proof  with  respect  to  the  usual 
condition  upon  which  the  running  of  the  statutory  period  depends,  namely 
that  no  prosecution  has  been  begun  within  the  time ;  and  this  burden  is  held 
to  be  upon  the  opponent* 

§  2280.   aiyargatlon  of  CrUntoaUty;  (c)  b,  Bwe«*«  F.rd««.     It  seems 


»  1890,  Hult ».  State,  Tex.,citfd  pot,  f  atSO. 
It  wooU  (wm  that  the  nolle  firm,  of  *  co-de- 
fendaot,  enteied  in  order  to  wcnre  hi*  teMimonr 
for  the  State,  is  eqairalent  to  an  aoqoittal : 
I8SS,  Ex  parte  Stice,  70  Cal.  51,  5S,  1 1  I'M.  490 
(aimljriog  P.  C.  H  lOW-llOl). 

•£■»»..•  1789,  Williami  i>.  Farrington,  3 
Brown  Ch.  C.  S8, 40  (pririlem  ceaaen,  so  far  as 
the  time  tot  recorering  penaltiee  haa  elapaed) ; 
IS»8,  Roberta  r.  Allatt,  M.  &.  .M.  I9S  (pnTileae 
denied,  where  the  itatatory  period  had  expiml 
withoBt  proceedinn  begun)  ;  1828,  Trinity 
Hooae  ».  Borge,  S  Sim.  411  (and  this  is  eqaallr 
■o,  where  the  period  enda  after  plea  filed  bat 
before  the  hearing) ;  issa,  Davia  r.  Keid.  5  id. 
448.448;  U.  S. :  1878.  Oalhoun  r.  Thompeon. 
BjAIa.  168.  170  (aiding  a  criminal  to  escape) ; 
180»,  U.  8.  V.  Smith.  4  Day  ISI,  iss  (nnder  a 
■tatata  limiting  proaecations  to  a  period  of  two 
/•an,  except  tbe  penon  flee  from  justice,  the 
witness  "  Is  prima fiirir  protected  from  pmeecn- 
tmn  by  the  statute  ";  the  witness'  plea  that  he 
fled  doee  not  ureeerve  his  privilege,  but  the 
proaecutiou  will  thereafter  be  barred);  lail. 
BUnner  ».  Jndson.  8  Conn.  M9.  5as  (penaLy 
for  frandulent  ronrerance,  barred  by  statute- 
•xjilaiiiing  Northrop  v.  Hatch,  8  id.  SCI) ;  ISm' 


Korfolk  r.  Oaylord,  iS  id.  309,  314  (bastardy  • 
same  ruling) ;  1849,  Marshall  .  Riley,  7  Ga! 
887  872  (penalty  for  unlicensed  practice  of 
medicine;  principle  recognised);  ISSl.Weldon 
r.  Burcb,  IS  lU.  374  (riot  and  bnrglarv ;  prin- 
ciple applied) ;  1888,  Mahanke  t'  <  teianif  78 
U.  401  404,  41  N.  W.  58  (general  principle  af 
firmed) ;  1845,  Close  v.  Olney,  1  llenio  319,  383 
(uaury ;  principle  applied). 

*  On  the  general  principiea  of  U  888,  I04S, 
1060,  nnte. 

«  1894,  Childs  r.  Merrill,  88  Vt.  3M,  308  it 
Atl.  .532  (reftwal  to  answer  in  a  prior  crin 


proceeiiing.  admitted  in  a  civil  suit  after  the 
liiuitatiun-period  for  the  crime  had  elapaed). 
The  same  principle  applies  to  a  imor  ncawlliil: 
1898,  Holt  i».  .State,  39  Tex.  Cr.  282.  45  .S  W 
1016,  46  8.  W.  899  (a  witness  ptevionslv  ac- 
quitted of  the  present  charge,  compelled  to  an- 
swer that  ho  had  cUdmed  his  privilege  oa  that 
trial). 

•  IMS;  (tuothem  R.  N.  Co.  e.  RnmeP.  M  Qa. 
808,  l«».  R.  40;  1898,  LMMoa  ^  Ho.^ea.  160 
111.  818,43  N.  K.  781  ;  ISM.  Ba-.l  r.Hen,.  i 
nenio  155.  160;  I84T,  iMfc  ».  Hear;,  1  tf  f. 
U.tr.tmUt.  ' 


aiM 
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always  to  haye  bmn  conoeded  that  an  exeentive  paidon  for  a  paat  offence 
by  prohibiting  and  pniTeating  all  punkhment  for  the  offence.  noUiiies  the 
pnvilege.  Cnminality,  in  the  sense  of  the  kw.  is  liability  to  legal  punish- 
ment;  and  if  the  punishment  is  abrogated,  the  criminality  ceases.  In  the 
rt58son  of  the  thing,  from  every  point  of  view,  there  can  be  no  doubt  of  the 
correctness  of  this  concluwo..  Nevwthelesa.  in  applying  the  principle,  cer- 
tain  discriminations  bewHM  DOSMSHT.  r   i     < 

(1)  The  pardM  of  thelMeutm.  under  (he  Constit«ti«i  of  the  nation,  may 
be  no  protection  againat  dapUeate  j»wi  proi^im^  h»meM*r  brmndi  of 
m  gmtrnment ;  does  the  privflage  then  continae  ?  >    IJus  M«ht  t»  depe^ 
■pea  w^etlier  the  Uabeity  has  bmi  practically,  wen  thM«fa  net  trhwislli 
tabes  away :  ^^  " 

f J^'if****^:  ^' !."  ^'  "■  ^»^.  ^  B-  *  8.  811.  ma  (th,  wiimm  wm  p»iM.« 

for  bribei7  "•  •(•rt.o.;  by  .tatate  th«  witiw:^  wm  sttt  lM>le  to  i«MMiM.ent  Wtte 
HouM  of  tonMi^B.) :  "It  WM  contemled  that  s  bare  pMibility  of  l««lMri)  wJlST 
c«nttoeut.tle.wUn-  to  protect  .  .  .  [But]  we  are^inion  tbiTttodl  .I^He 
awrehended  ™»*  be  ,«U  «.4  appr^.i.bl'i.  with  refe^noeVo  the  orii^^Zon^t 
<^ntiZ  h.iir^s""7  '^  <"  thing,._«.t  a  dang.,  of  «>  ia.agina.^rd  «n.a2 
^ntial  ch.nwt.r,  haring  «ferenoe  to  «ome  extnwrdinary  and  barely  powible  oouUn- 
W«?hi.'t  rP~bab.e  that  no  rea«,„able  man  womd  .ufcr  it  to  infl j«^his  condul 
la,  and  «„^     '  ^^^  ^  "T"  "^  ""^^  P«»ibility.  out  of  th.  ordin.^  course  of  the 

Sr  Li  T^  ^•"°  T"?'*''  T"  '"^''*  **  ••*'*^  '-y-  '»«'"'''  -o'  »>•  •'»ff««'l  to  obstruct 
the  ada....,tr.tK,n  of  juatice.  The  object  of  the  law  is  to  afford.to  a  party,  called  upon 
to  give  endence  m  a  proceeding  inter  alio,,  protection  against  being  bro^J^i  by  mean,  of 

Zrj  ''•!?*  '"*^*°  *«''•"•'"'»  »'  ">•  >•''•  But  it  would  bf  to  convert  a  JI.7 
protection  into  a  oieaos  of  ,bu«e  if  it  were  to  be  held  that  a  mere  imaginary  pos-ibilitv  of 
d«.g«r,  howewr  remote  and  improbable,  wm  sufficient  to  justify  thewithholdir.K  of  ev°- 
^nce  ^sential  to  the  court,  of  juatice.     Now  in  the  p™«,nt'ca«,  no  one  s^ouSi  fupp^^ 

S^Mtrre^'.^/"*tl."*  tr  *"»Pe«bment  by  the  Houae  of  CoJZT 
.  .  .  It  waa  therefore  the  duty  of  the  {wedding  judge  to  compel  him  to  answer," 

(2)  The  pardon  may  not  protect  against  ;waw«««w»  6y  another  tovereianti, 
for  the  same  offenca  Here,  however,  the  act  is  in  truth  a  different  offence 
under  a  different  system  of  laws,  -a  foreig.  crime;  and  this  question  has 
been  elsewhere  examined  (anU.  §  2258.)  (3)  I,  .  prosecuting  oMcer's  promise 
of  tmmun^y  equivalent  to  a  pardon  ?  Technically,  and  perhaps  practically,  it 
is  not  If  not,  the  criminaUty,  and  therefore  the  privilege,  does  not  thereby 
cease.'  (4)  A  pardon  abrogates  all  legal  consequences  of  the  crime,  but  it 
cannot  abrogate  the  social  consequences,  the  disgrace.  There  may  therefore 
remain,  uninfringed,  the  independent  jwivilege  against  disclosure  of  facts  of 

'  The  *am«i  qneitioB  may  arise  with  refer- 
ence to  the  effect  of  a  panloo  npon  privMa 
suits  for  peoalties:  1870,  R.  r.  ffinglake,  11 
L.  r.  R.  ».  ».  33S  (bribery  being  by  statute 
subject  to  proMcution  and  alao  to  an  action  for 
penalties,  Cockbom,  C.  J.,  and  Blackbom,  J 
doubted  whether  any  privilege  remained  after 
the  granting  of  a  paidon  and  entering  of  a 
Mile  proa,  by  the  Goremment) ;  1846,  Bank  v. 
oalioa,  2  Ueuio  155,  1S9  (naniy  penalties ;  cited 
pW,  (  3283). 

SIM 


,„  *  fo'  tj"  leaminif  on  this  subject,  see  the 
Whiskey  Cues,  99  if  8.  594  ( isrsr 

1896.  Ex  parte  Irvine,  74  Fed.  945,  964 
'tJ*"**  *''*  P'"™'"  nierely  gives  an  "eoni- 
table  nght  "  to  fntnre  inauuity,  and  ia  both 
conditional  and  oacertalu) ;  ISBI.  Temple  ». 
Com.,  75  Va.  892, 897  (a  promise  by  the  State's 
attoniey  not  to  proeecate  is  not  suOcient).  For 
a  mil*  pn$.,  as  aqnirdeut  to  an  ammttat,  sea 
ante,  I  2379.  ^ 
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^M^"'!:,  bT-tJ^"^.? i'Ttn^j."-  0'"«"«-. 

of  them  on  D«e„»ber  31  woSd  ret^n  h^uJZZ  T\*^7^  "^^  ^"" 
«d  the  n.o«lity  of  it.  wouU  be  31ntkiTS«^°  ar^H  i"^  '^^V' 
Criminality  is  the  creation  of  the  law  not  an  ^^  i  .  ""f^  ^• 
itself.  It  may  therefore  be  taken  aw^T'  Tthe  h^^  ^t""'  ""  ''''' '"'' 
of  the  attribute  i,  in  no  sense  a  conS^^  ^^    ^h!  ^^^  '""JT 

etiZ!  ;r  :r ''"''  ^'^"^  p-^  ^^^urie'xrrirn:^'' 

existent,  though  the  same  acts  are  done  as  of  voie     V«^uZ  i    ^,    ™" 

may  remove  criminaUty  for  a  class  of  X' :;  an "  ndtlaT  L^Sf T 
for  a  genenc  act    Finally,  the  removal  rf  crimimUity  my  ^  con^^ 
the  happening  of  an  event;  and  this  ev«t  ^eaL^hTthT^    ^   ° 
«t  by  the  individual  himself  who  is  TobS  St^herebv"'"  A  f  "" 

crimin^oft^rni^a^d  t-re;xvc:^trhr^^  *^' 

1861,  Scott,  J.,  in  Ste(«  t.  Quarla,  18  Ark.  SOT  .lin.  ■«  wi._  *i.-  ... 
appeal  whoever  on  tbe  part  of  a^  wit^to  W.  Z^.ttJ^.  ■"•ke  n„„,„«,^ 
btion.  ««uri„g  to  him  otherwk.  .rreKXTilt  ;!  i^^'^.r'"^  '^ 
Rigfat.  -  he  could  bar.  no  gnator  rwwn  to  »m»W„  J^  T!^  «ru««ntee<l  by  the  BUI  of 
law  remained  n„ch«,grf  «.d31r^onLTo7i!  h^  T."''*  ""^  ''•^'  ^  *^ 
-H.lte,-  under  th.  gn^f.  Zi  i„  °KL  5.re  rjd'l^  ""^  °*"'°"  *^  "^^ 
which  to  «,ppoee  a  want  of  compfnt  ^werlHhX^tare  to  IT"  T""'.  "'"" 
than  there  would  be  in  caM  that  body  wei*  to  «nl.l^  *^^  f^'  ""'''  ««"'•«»«» 
mean.  depH.e  the  g«nbler  of  hirS^Ztil^^, J^^t  IS'LtiV"* 
cnminal  oftenee,  whidi  has  no  lonirer  eziiit«n«.     Tn^i.  ■«>1»ed  and  tned  for  a 

would  be.  a.  to  the  gambler.  JThfco^iTald  ^  nd'u'in'im  'in'th  T''  *"  7" 
ooortitoMonal  aocuwtion  and  trial.  when.i„  he  o^Id^X  hU  •£»  io  b~L  n^T  °'  I 
the  meshet  of  the  law.  for  the  raunn  th^  k.  i,.j  „       •  .  7  breaking  through 

oitoen,  and  no  mtenoe  of  any  tranaoreuiaii  nf  &n.  «*  ti-  w-i.  *     retained  by  the 

r-  »ujr  uBuagreanon  of  any  of  the  higher  powen  delegated  to  the 


•  IMl,  B.  ».  Boyee,  1  B.  4  8. 811,  SSi. 

UMiDgniih,  mnnover,  the  quettioa  whether 
?.f  ?^  m«  toiM  no  longer  •  crime,  ii 
eiren  ralerut  to  diMreAt  •  witn^ :  1679,  R<^. 
mg-i  Trial.  7  Kow.  St.  Tr.  »M,  896  (OiO...  for 
the  proMcatiun,  wai  not  allowed  to  be  aaked 


•boot  •  crime  for  whkh  he  had  been  nardooMl 

J??^tnt°i2?*  '^'^m''  to  dScKSI't°"hhi 

««  ^  T'."''  •  l~*»n«<J  frinie  was  not  rele- 
J^for  that  parpo.,);  ^  „^  ^it^i  „"{^ 
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lor  .  crim.  which  .Hiri.  ^-JlL^S^LSKIJ^lJr a^rS"*'  "  T^'^ 

low,  Harmon,  J.,  in  £,;«»<#  Co»«n,  104  C»l.  594.  UO  88  pJImu.  ..  * 
■on  that  by  Um  Terr  act  «rf  siwlii^  ..lX^.^  u.  i "bmuw  bibiwi,  iortbe  r«»- 

™«ii  oi  ui  who  amid  b«r  unfnl  te.tiin<mv.    Tkouh  donbtk^  >k.  .^T 

brt  not  »crtT«i  th.  ioy.1  .T^  ™lr  l2S     i.  n^li^^"*  '^•"dooii  wfll  b«  found 

inAlmnW,  f£^i;."*  ^*^«'  •  •»<»»«  bill  to 
(Mr    U«ndj^.  Lord   Eldon.  •peaking  aninrt 

PR  J^it    Tl»  form  i^hJlTu  Z,  J^     Mt^toS!^'^\T^'j'^-  "='»'  ^'*» 

of...auf„,«tor«.p«»,u«.p,„.i.cs^  "bj;;l;*f^.V.s2^tKtC'«^'it."''''' 

«166 


J). 

,.  n"**i/*ir?  Chaneallor  MaedtMMd'i  TriaL 

•at  Maaten  in  Cliiaeerjr  for  nich  — "tmiih  ■ 
and  panoni  m  that  elaa  wna  compdM  totM«?r 

i'.J2r*"  "*"  aUowed  to  nfaia  to  ancwarl 
I.  f!»S!5."ni?8»  ""I  <»•<»««  wffl  be  toond 
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— •eoMtninit 
••uaml  priadide. 

EaOLAHD:  IMt.  8t.  S  A  «  Vb*  .  aa  ■  « 
offSBce  mwiUUd  ii  got  to  b*  "oonrktid  br 
don.  b»  Wmlfh,  ,hiUl.  at  .n/ tJS.^Tio4r 


prinl«*'«  ud  "nwd,  full  and  troe  »iS«r.^ 
lion  offnma-  •>k.i.i.i„~  .!_m1!  ■  %;■  »".<•'«- 


compolKny  procMi  of  UTcout  of   U.^     ILiiv        i'  £•  ••  f  M  (■imilar  to  c.  106, 1  99 
•quay  In  .uy^tlon.  „,CZ  P^S*hL  whic"     «r±-?-.''Jl  '**  '•'j"""J'  '•  "«.  H  »•  10 

«n.  -™-«i_i ,.   ....   „.    ??•?•.«  o»n«.        •"«»«»  till.  diicUiMre  to  the  lie»t  of  hU  knowl- 


iTr.  „  '  .  .  ""  """minwioa  MfON  >  b«nk- 
"P.'  «?".'»^*»«[li  1M«.  St.  IB  *  16  vS. 
«•  ".  I  «  (in  •laction  Inqniriai  m  m  eonoDl 
pr«tic«,  "BO  rtntomeat  nwie  b,  mj^S 
2^7' ^  Mjr  qj.,«|„B  p«  by  iBch'ciSX 
•i0B.r  thaU,  except  In  cm.  ofltdtemMt  for 


•»!»«  „7  .11.1.1  . .  "  "*•'  •"  ""'  •no* 

•hall  nK«lv.  a  c«rti«,ate.  ai.d  b.  "fre^  f"n, 
•11  cnmlnal  pn»ecntion.  and  penal  ^MoJuA 

•Ihl.  In  .rld.nc.  In  .bt  DrorMdmr  ritn  !,.  ^^Jt"*  I?^  ""••  "■  '"pert  of  the  matton 

crimlBri",;    IMI,  St.   ^  TSrvSit  ;^S^  Mix  :!;'''*'•  ^  •!"  '«>>^"n.i»Jd"7th; 

S  M  (lik.  8t  5  *  6   Vict.,   b^t  «.bitit«iw  SSfc^^^i:  •^?»f  "'•»l»«n«P™ 

"chaiseU-  for  "indicted,"  u  to  th.  wSe  °?  aS^  iSi  c  S.^T'^'^x^^  P"'''*^*  =  K^"*** 

diKlo.ar..  and  adding  "  compnlw,,  »  nadnr  th.  ciLi  ftJ™  A '  *  i  '   '*°  I*"""  "I""  •»  ««• 

pr^i:i\^ss;.no%io12ri.%x''Jl  Eyr. £r« r?^^«tr nii; 

owh.h»aycri»inS  ort;»dto-J]:;     ^"^  •^^.»^.Vr^.^J"otSi 

the  foregoing   bv  inb.titnting  "witn««^or 

in  the  «rrt  cla»«;  and  br  niMitnti?,.  forth. 

ever,  (bat  if  with  respect  to  any  gneetion  tha 
witne«  ohjecta  to  anawW"  on  oni  oTth^bJv^ 
nam^gBMiBd,. ..  and  if  bnt  for  tbi.  .«ti«ttt 

1^!!^?  n'"'i.  1'«»"«n.  »•»".  •Uhoo.h  tte 
witnu.  •haU  be  compelled  to  aaawer  7m  thl 
m-wer  .han  not  h«  Sid  or  «j5«U,'to  eJt 


.».^  \ — iTT^"'  """n  nqairea,  "and  th. 
toate  him."  h.  ahall  b.  entitled  to  a  certlfli«to 
MMndtajf  for  any  offence  ponhhabl.  under  the 

JUWM  to  tb.  alMtion  eoocenUag  or  in  rela- 
tion to  which  the  wltaea  may  bre  bMnlto 

proof  of  aoch  oertilcato.  aur  the  »n«M>i!_r/>> 
»k    i  **:  ♦•  f  ♦^  Viet  c.  82, 1  17  (it  ahall  bi^ 

toTiJI^'i  hS!^."'S  ?"•  "'  •"»» »»  <» V 


(««.i.« ;;^ ^«y;.Si;;ScSmVJ^  ^"7'p'"* "?' ■■- -^cHmi^r^^^v.;:; 

SM™J?k£"'"P^^^^^'~P^     «<"^^P~ej»ding  againrt  hi-  th^^lJE 
»o«  be  admlMlbl.  aa  .ridmce  acalnit  that  m».     {S'-T?^  "•?'  *''•"  ■  P«*«»««on  tor  petferr 


iStki*^  "  .C'Mkfo'd,  IS  Price  .176,  ?M 
sT^?  ?  S"i"j5>  •„"•»•  R-  •■  Charle«;ort" 
Jrfi  n*^-  *2'"L'*»-  '»  *  >•  Vict.  c.  87) 
1  ?J5t"L1^  '•  *^«»»'">«'>.  a  Brown  Ch.  C 
L  {r^'?l°n''y„'^o'"«''  '"«'  B-  '•  Halm, 
hl^  R  ri?i.'V  J^  «  *  "  Vict  c  M) 
"02,  R  r.  ftke,  I  K.  B.  883  (Matoto  aimlied' 


uor 


"mpdted  "pnnuant  to  aa  eiiaetment  of  th. 
Wiatatareofapjori*,"),  BrieM  C^umbh: 

«lLr«.if 'i-u-  *Al  *  ^  (•l««oral  petitione; 
MbMantiaUv  like  Ont.  Her.  8t  l»97,  cT  1 189 
-amend«(),-  M  »90,  991  (cormpt  ^'iLVt 
electioDi;  like  tug.  8t.  I8U   c   87^1  aini! 

Md  aabatitirtw  a  lecSMlike  Can  a.  Us,'  {  «; 
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bow  the  law  eonld  ever  be  eaforoed  to  paniah  oerttin  iiuidioaa  offeneee  with- 
out thus  imootbing  the  way  (or  Jnatioa.    In  Engl^iid  and  Canada  no  written 


lWM.e.M, 


of  tb*  proriodal 

I  fifM  itaaU  be 

'm  au' 

iaf,  exeapl  Mrinfjr):  tkwfamHaud 

8t  IMl,  c  S,  I  KM  (alMtkNi  hunirtaii  Uk* 

Oat.  Iter.  St  e.  9)1  I  Its  (partiM,  ate.,  to  be 

eumpallaUa,  ta  dril  actioaa  lor  elcrtion  paaal- 

tica  or  daaM|pa,bat  wwh  arHaaoa  b  aot  to  ba 

thenaftcr  and  aoaiait  tham  ia  aar  criminal 

pracfleUiDg  oadar  thiachaBtar) ;  1 147  (prirtbca 

abolubad,  ia  daetioa  iaqaifiai,  for  laatlen  twid- 

ing  to  crininata  andar  thia  ebapler);   ^ora 

Sc«lia:  li«T.  St  1900,  c.  S,|  US  (ia  aketioa 

offencaa,  pririlago  aboliihad;  bat  ao  aatwar 

given  after  neb  ebUm  "ahall  ba  aaed  la  any 

proceeding"  agaiaat  bin) ;  a  «,  |  M  (aiaUlar, 

tor  eontiureitad  abctiaaf);  e.  lOIK  |  IW  (aini: 

lar,  fur  ofleoeaa  eoaoaming  tbe  nia  of  iutoai- 

catiag  liqaon;  except  for  the  penna  chaned) ; 

81  1901,  e.  SI,  adding  1 19  (a)  to  Bar.  St.  e.  7i 

(lirallar,  for  mnnidpal  electloai) ;  (htario:  Ker. 

St.  1697,  c.  9, 1  IS9  (in  proMndiagt  ooaoeniiag 

an  eiectioa,  the  pririlega  is  aMfihed;  bat  ao 

aaewer  after  Meh  a  r£Um  "iball  be  aied  ia 

any  proceeding  agalmt  inch  penoa  "  nnder  aay 

act  of  tbia  Lwidiitnn,  if  the  Jadgo  glTas  tbe 

witneai  a  certiicaie  that  be  claiaMd  the  priri- 

bge  and  "  made  foil  aad  trae  aaawei*  to  ttM 

aatiifaction  lA  the  jodga  "I ;  e.  1 1. 1 68  (iimiter, 

for  coatrorerted  etietlonij  t  e.  tSS,  |  US  («8w 

for  mnnicipal  elections,  except  that,  the  answer 

is  not  to  be  aaed  "  in  aar  proeaediag  aader  tide 

Act,"  when  dalaied  oa  Me  gnwad  afljuutlua 

"toanjr  penalty  ander  this  Act  "O;  all  As  fna- 

rriog  three  statatee  alao  dedara  that  ao  oaa 

sbalTbe  excused  "on  the  graaad  of  pririlefla" 

or  "aay  pririlece " ;   this   woold,  ifUiendlT 

taken,  aheUsh  aO  prirOsfsa  in  dection  eaasa ; 

St.  iseo,  I  97  (Kor.  ft   e.  9, 1  189  and  c.  U, 

1 53  MMaled  bjr  sa*aMMtog  a  similar  prorl- 

don,  diSeriag  ebisey  ia  that  the  answer  shall 

Bot  be  receiraUe  aniBat  Urn  "  in  any  ptooeed- 

ing"  except  for  pe^r,  aad  that  the  eertiaeata 

may  be  aaed  in  slay  of  pmeeedings) ;  8c  1900, 

e.  49, 1  30  (in  otteneee  i^aat  the  game  law, 

the  pnrilMe  is  abolished,  bat  "  no  erideare  so 

giren  shall  be  aaed"  Mdnat  him  in  aay  pra> 

caeding,  except  for  penary);  St.  1909,  e.  SS, 

1 186  (in  ]ttoceediags  nnder  the  liqaor  act,  the 


satlalBfFtian  of  the  Jadgaa");  e.  •7.  •  S  (lib* 
Caa.  St.  199i,  e.  31,  •  S.  as  anamsadad);  e.  101. 

L901  (privilege  abJisbsd  for  otbars  thaa  Mm 
(sodaal,  ia  oSsaraa  andar  the  liqmiraet;  bat 
the  eridenee  shall  not  ba  asad  wmiJam  him  ia 
any  prassentiua) ;  e.  *«•  (ao  aaswar  si  •  wit- 
Bssa  la  a  manieipal  alectlna  iaqaiiy  ahaU  ba 
"admissiUs  in  endeaea  ia  aay  other  puK-m^ 
lag"):  Ntm  Bruumleki  8t  IS9S,  e.  tt,  i  I 
(priTilage  aholiahed  ia  triaU  lorrioMoa  oi  • 
statate  vi  this  proTiaee  or  for  a  paaaky  imposed 
by  iu  law,  bat  not  for  liiala  aadar  the  eriaaaal 
hiws  of  Caaada  for  breach 
statates;  bat  "ao  eridenoe 
osed  or  receiTable  ia  eridance"  (a  aar  proceed- 

dnry)i  t^fondlaiult  Cowol. 
-     ■  ■ 


prirOaga  is  aboBshad  fat  aoawsia  ' 
sabjsci  him  to  aa*  paoaity  Impoaed  by' 
Act,"  auapl  lor  tka  defeadaM  ot  bis  wiibi 
bM  -twk  mdsBss  shaU  ani  ba  aaed  agaiaal 
bim  la  aay  aisasaatlim  ■) ;  St.  1908,  e.  I9,|*S» 
(Hka  Rev.'  S.  e.  ttt,  |  ir»>:  PrL,  SAmri 
14m4:  M.  ISSik  e.  a,  |  S»  (JsVlwi  ttlab;  Uka 
Oat  Rar.  %L  c.  9). 

UaitlD    8T4Taa:     AUkummi   Code    1897, 
I480S  (priTOsge  esMSs  fat  a  wilaesa  before  tha 


gmad  Jny  fur  cOsuosa  wilhia  twelve  aMottei 
"  bat  ao  witasm  maal  ba  pntaeoMd  for  aay  a(- 
faaaa  aa  to  whkk  ha  tsat&ad  bafara  tha  graad 
iaiy'7^!  .irtssaa;  P.  C.  1887,  If  14.  881  7daal> 
Uagolbaesst  ptiTilagaeaaaas,bM''Boevidea«a 
giraa  apoa  aay  examiaatlaa  of  a  penoa  so  laa- 
llfriBg  shaU  ba  raeeiTed  agaiaat  bim  ia  auy 
crimiaal  praseeolioB   or  proesadiac"  axeeM 

P«J«»t; 

Mgeesa 


):  If  14,  S4S  (gam'iag  offewles; 
'  I*  bat  ao  pnaecaUaa  caa  afterwards 


except 
privi- 


be  had  agajasl  him  for  any  oSeaaa  eooeemiag 
whiebhelestiaed")!  St.  1895,  March  U,  No.  ^ 
IS  (ia  eiectioa  ottMcaa,  aa  o&ader  is  compel- 
tables  bat  "  the  tssllmuBy  so  girea  shall  aot  be 
asad  ia  aay  pniaseatiaa  or  prwsediags,  dril  or 
eriariaal,''  agaiasi  him,  except  perjary ;  aad  "a 
peiBoa  so  tesHfyiiv  •i»U  aot  tbsrtafter  be  Uabla 
to  indietamit,  prosaeotlon,  or  poaishaMBt  for 
tbe  offeaee  wkh  rrferaafa  to  which  his  isstioMay 
was  giTca."  aad  may  pltad  ia  bar  tha  giving 
of  each  tsstlmeay);  Arhmmui  Coast.  1874, 
Art  III,  |9 ("la  trials  of  eoatasted  eleatioas 
aad  ia  prwscadlags  for  tbe  Investigation  of  elee- 
tioas,  no  petaon  shall  be  parmitled  to  withbidd 
his  testimony  oa  tha  gnwad  that  it  may  crimi- 
aate  himedf  or  sahjeet  him  to  pablie  Intuay; 
bat  aaeh  testimony  shall  not  be  assd  agaiaat 
Urn  ia  aay  iadldal  ptoeeediag,  except  for  par- 
iary  ia  givbg  each  tastiOMay");  Califinia: 
P.  C.  isn,  f  W  (obtaining  moesy  to  inilaence  a 
legislativo  vote;  the  pririlMe  eewee  for  a  wit- 
ness "taatifviBg  as  saeh."  ''^hot  socb  taatinMay 
lAall  aot  aflerwarda  be  aasd  agaiast  hid  la  aay 
ladidal  procasdiBg,"  exent  tor  peijary) ;  f  93* 
(aalawfal  dad  or  ehalfaaga;  tha  privlhige 
eeasea;  " bat  ao  evidaace  irivan  on  aoy  exami- 
aatioa  of  a  penoa  ao  laatitylngBban  be  received 
agaiaat  him  ia  any  erimiaal  uinaewlioa  or  pn>- 
"  "'  *~M(gamlag;thaptivilegeceiaea 
'  tastifyiag  M  aaeh":   "bat  no 


for  a  wMness 


proeeeatlaa  caa  aharwaris  be  had  agaiaat  hte 
for  aay  oflaase  coaoeraiag  which  he  isaliasd  ") ; 
Pai  Cf.  f  304  ("Mo  pertoa  swoca  aad  examiaed 
hafora  either  hoasa  ol  tbe  l4«lahtare  or  any 
eoanaittae  thsiaof  caa  he  held  to  aaawer  criml- 
adly  or  be  sah|set  to  aay  peaaky  or  IMWtara 
for  aay  fact  or  act  taoebiag  which  he  is  n^aired 
to  testify;  aor  ia  aay  stmimsnt  made  or  paper 
prodaead  by  aav  each  witBsas  eompateat  evi- 
dence in  aay  crimiaal  proceeding  againil  each 
witness  " ;  except  oa  a  cboge  of  pm Jai  j ) ;  St. 
1891,  p.  188,  athUag  I M  to  the  Pol.  C.  (privilege 
abdisiied  for  eleemm  oOsaoee ;  "  biM  no  prose- 
cation  can  afterwards  ha  had  afpfaat  any  inch 
altnsai  for  any  sach  oflsace  coaeemiag  which 
be  teatifled  for  the  preescatlaa*);   St.  1893k 


H  MSO-MM] 


RUCOYAL  BT  AMlTBTr. 


i*m 


SSS;  ST  ^^T^  •  •"''  •  i^  oonmrattom  f«)di-  that  the 


I*  li*U«  to  faillrtniWt  or  nniM... 

■M  MMMMy  WM  giTM.  aad   ■«.  olaad  or 


IWanirf*;  ComI. 
-.  Cm*.  Aft  IIL 
mm!  ehctonl  of. 


9M(8t  INS,  iSI,eiiai4ra»l) 
we.  Art.  vn.  it  (Ilk,  A 
19.  far  ooBlMMd  •Wdont  „•  eweufM  of. 

qwUM  rute,;  -.0  part  ol  fck  iwl^ySLu 

mO».     M^ *■* 

•  coward . 

I    ^i  '••••Ml  (  "o  pbadJug  COB  be  and 

iSiS^-'Sr'ilKSr?"  ^*''f"~  of  .  fS 
adnitiMl  or  aU«0d  In  Muh  pbadiDg ")  j  «». 


SkL?  'L  '*•.. ?rff*"tod  "(or  aaythioi  abuai 
»hkk  ha  ihdl  bar*  n  tmaui"\-  itiol 
(|»i«*   tatoiieaud:   whan   h.^  J'  ij'  ^ 

SEJlC  ipua  tha  U^  «Jtar-.  uU    ^ 
dbcloiwa  a»i  tha   avidaaea   Rivtii 
oa  laeb  trial  thaU  Bol  ■         " 


0»<jtia;'Cr.  C.  1 
maplo/ara:  tha 


■ach 

„-  -.    by  hJm 

ba  aaad  agaioM  Ur 


aiiaa  agaiMt  Mm  la  any  eriminal  pfoaaca- 


fl ^  '^.  liM.  I  131  (bUcklUl.,,  y 

Ihaa  Mid  by  aaeii  witMi  .hall  a«  nay  tima  A 


eapt  for  patjiy  la  ae  taatUyiag) ;  |  404  (gam- 
ing oOaacaa ;  nma m  Iha 9nSiiMvim^Sa\- 
Acta  lAM,  p.  »7.  Van  EppTSTpff  5^?  „' 
eomidaiMa  ot  Olagal  rateTby  cJEfmJt.  a^*n 
oartaia  narwMa  ara  eompaUahla  by  tbr  .«lln>ad 


ofdar  that  ha  ia  nqairad,  and"  that  ha 
m  in" 


«*a  giren,  aad  mur  plaad  or  prara  tha  siTios 


anagiren. aad  mur plaad  or  prara  tha  siTinc 

»«  or  pnaacatioa-^;  St.  INI,  p.  |7I,  la 
(corrapt  pnctioaa  act ;  lama  proviaion)  j  ciaJ. 
U  (A,«r«)!   Comp  St  liM.  c.  71,  16  (In 


tha  w  taaaa  .haU  ba  eompalM  to  gira  erMu^ 

!!!  ^  'JO"  indletmaat  or  proMcution  in  any 
SUThlt'*  »»«»,»°r«*'»«  l^i»Wt.m  ab»S 


*S  n  ??"  *"«,f»<««Mo<l  b»  tha  ComuSmion 
•hall  ba  eompaUaUa  to  taa^y  in  any  «fc  «, 
pioaacation  In  tha  Btata  Coarti  for  thia  traiw. 


«oo»i  tha  priAarn  eaaaaa  I 
tha  taatimoay  ao  girni  thall 


for  oileadari,  "  bat 


I  not  be  aaad  in  anj 
lun    or  praeaadiM,     '  " 
■fainm  the  paiaon  ao  taatifyi..    , .  v.™„™, . 
Oan.  St.  1887.  }8t>  (DO  ^i^o  h  to  ba  SS|1 


P»««tk«    or  praeaadia«,  ciril  or  criminal 


.     --    1  —    I—-—.-    .-   WW   tm  vvm- 

•^rMMoe  acaioat  bimMlf,  axeapt 
00  of  aaotber  for  gaming,  and 
>  aa  to  aneh  crina  ''^ahaU  not  be 


i^*iZ^\ — TJl  u  ^T'  '-"■"•  «or  inoaa  trana- 
^tlooa) ,  im,  HendaraoB  ».  8tata,  M  Ga.  SM, 
•».»•  ^  "^  («ba  uemptioB  of  Coda  I88S. 
«M4^Coda  ISH.  •  4M,  Waot  apdy  toiS 
nr  aaetiaiM  4M9  S  and  e  againat  luttn^r 

■•da   ,fa  laaUmoay  bafoa  tha  .'.agUaiue  or 
•  eoomittaa  tharaol  "  ia  compatanTvidaafa  h[ 

bat  tbi*  iaa^  to  exempt  Tram  proaecntionfor 
P^mh  i  (Tit  (tha  pRrilage  <^uo  »u«h 

fi»Bn  .  .  .  ahall  be  raeeirad  agaiont  him  in  aor 
eriminal  pfoaacation  or  proceeding");  |  sSM 

Wddaa  to  ba  aaad  the  prohiUtioa  doae  not  ex- 


polM  to  give  eridMoe 

•poo  pniaaeatiao     ' 

"anch  aridenoB  a _„„  ^„,^    ,„„  „„,  ^ 

alecti«»-bribMy,  oa  tha  giuand  of  diagrm  or 
•alf-cniHinntloo,  bat  haakaU  not  "  lie  wUcated 
for  anything  connoctad  with  tha  tnwaaetloa 
abMt  which  he  ahall  lo  iaatify,"  nor  aball  "tha 
aTideoMha  mv  iogi»e  ba  aaad  againu  him  ia 


I!I-r.L.'-j  iilz"'  "''■  *'  V  '*»  gambling 


aaypracMdiagwhttai'er-J;  OSMTSfeiSiit'i 
•»tanea !••.  aetimi  for iiJag.hMLaa biBot  t^ 


ha  I 

non  CM  ■fterwanlal.a  h«l  against  him  f.  r  anr 

SS!"!S.~?^*"«  "''''i'  ■*  '^'"^  ■'» ;  /*'"«•' 

•  ,*•  i5"-.'-  M.  I  M  (when  in  a  nand 
jagrinTeetlgatlon  or  on  tbe  trial  of  bribery 
««»Beaa  it  appaara  to  the  Conrt  that  a  peiwa 
not  charged  fai  "a  material  and  uaoeMi^w^ 
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ooutitutioul  euhriMmmt  of  thb  putieaUur  priTikg*  Imtm  no  othor  method 
■vulabk;  «ad  tho  fnqoant  ud  increaaing  tmoai  to  it  aMiu  to  show  huw 

mm,'  m4  tkM  -hta  taMmemf  wwM  iMd  to 
«H«iMM  kttMdf."  Ik*  Cuwt  MM  otdM  "Um 
MMk  wtiMM  b*  niwMd  fro*  ainkblUl*  to  b* 
pntocMMi  or  ^HbiMd  M  wcoMM  ol  Mir  MNtor 

h. T^'  •? .'!*^  •»  •^''*'  •»  •^y"  «»* 

privilvga  iImII  thM  tmmm,  aad  if  ha  ImiMm 
■ach  OTilCT  (hoU  b«  •  bw  to  Mr  pvoMeaiioa, 

lor  UlaKiU  ttmimg.  -aU  pwMM  liMinw  oMind 
•ml  euMMlM  to  amwn  ■yoa  oMk  "  •  mM 
dlMuvarjr  lor  tha  mm  »oa ;  ~  apio  Mm  di» 
eprwjr  Mil  rrpajrant  of  lb*  moimt  or  ollm 
thing  M  to  ho  dlKoTorwi  Md  npiUd.'llM  pwna 
wko  ihaU  dlwuirar  Md  rrpajr  tha  mim,  u  alui*. 
Mid,  tlwU  bo  acqaittwl.  indminia«l,  Md  dia- 
ehwnd  fium  m;  otliar  or  fartlMr  peuiriimaal, 
forfaitara,  or  paultjr,"  atr.) ;  e.  63,  |  •  ("  Iba 
taatimuair  of  a  witaca*  axamlDed  aad  MalifT. 
inn"  balora  aitbar  hoiue  o(  tha  Oenaral  aV 
•aiably,  »r  a  roiumittaa  or  joint  oommittM 
tharaof,  "  •hall  not  ba  aaad  u  aridaaca  In  Mr 
eriaiaal  pruraadingn  agaiiMt  inch  witnaaa  la 
M.r  eoart  of  Jiutica,"  bat  nu  official  uapar  pro- 
daead  itwU  ba  roKarded  aa  within  iha  prifOigt 


•  ao  (aa)  to  protact  aacb  witnaaa  from  Mr  nita- 
inal  procaadiiiK  aa  aloraaaid,'*  and  ao  axaiaptioa 
ia  Ncarad  (ion  ptoiahaiant  for  parinry)  j  8t. 
INI,  Jana  II,  p.  toe,  aa  ainamiadrbr  81.  IM7. 
£»'?  'v P;.«»».  H  »  o.  r»  (tha  S^ratarr  oi 
Slato  ahatl  bjr  kttor  of  iaqnirr  to  tha  oAlcar 
of  aacb  oorporation  doing  bnainaaa  in  thia  Btato 


laqaira  m  aaawar  andar  oath  "  m  to  maaibar- 

Jipla  Mjr  coabinatioa.  ate,  mada  orimiaal  br 

H  9  aad4;  on  rafnaal  or  lUlsia  to  maka  iDcb 


ahi 


oath,  a  naualty  of  WO  fur  aach  dajr  ia  inenmd ; 
proiridad  "  that  no  eorporatiua,  flrm,  aanclation. 
or  individnal,  ahall  ba  anbjact  to  any  criminal 
praaaeation  br  reaaon  of  auithing  tnitkfatlr 
diacloiod  br  tha  aflilarit  nqnirod  br  thia  act 
or  tratbfalljr  dhnkMod  in  laj  tcntii  i-  nr  alicitad 
in  tba  exacntiun  thereof") ;  /«</ I'aaa .' Her.  St. 
1897, 1  1890  (the  pririlege  ceaaea  for  a  witnev 
L  /S""'''?  proaecatlona ;  bat  "auch  eridauca 
ahall  not  bu  naed  againat  him  in  any  praaecn- 
tiou  fur  auch  or  anr  other  offenaa,  Md  he  ahall 
not  be  liablo  u>  trial  by  indlvtmant  or  informa- 
tioa.  or  [to]  pnniahmeat,  fur  anrh  offanae"); 
i  1891  (aame,  for  a  witneaa  »  required  to  taatifr 
toDcbing  Iha  commiaaiou  of  uy  m'ndemaanor  '^; 
bat  tha  teatimony  nay  be  naed  for  perjarr 
therein);  |  1904  (ia  a  pniaecadon  for  Wing 
cormpt  intoreat  in  pnblie  contmnt,  the  eontiae- 
tor  ia  compellable  to  taatify  againat  tha  oOcar, 
Md  oflicer  againat  contractor;  bat  "aoeh  eri- 
denca  ahall  not  be  naad  anainat  the  nartr  te>ii- 
fring,  in  Mr  proaeintion  againat  himadf.  ui.i'. 
tha  peraon  thna  teatifring  aball  be  exempt  itOTx 

rmaecotioo  or  pnniibment  for  anch  offanm '') ; 


and  aid  wtoiaaa  ahaU  »«  ba  praSeaiad  lur 

■^*  '^^.  ft  !'"■««■""■  la  haaad  la  Iba 
aBMa  la  whkb  hia  eridaaea  la  naad  for  ibe  Btato 
Mdar  tba  Moriaiow  of  thia  aactbia  1 1  |  SMT 
(a  rarileatU  of  a  plaadlag  tbal  migbl  iiaall  fai 
a  erimiaaliag  anawar  la  ao(  raaairad),  |  lISl 

ii"  ^T^"^  "^  "W^"*  •  «*"»«•  carrier, 
tba  pririiap  raaaaa  for  tba  agaa*.  ale.,  of  a  eur- 
poralioa  AfaadMl.  '•  bat  no  petaoa  ahall  l« 

Rroaecalad  or  aabjactad  to  My  paaaky  or  for. 
liioia  for  aad  on  asooaat  of  anr  •mniartiiia. 
mailer,  or  thiag  eooearaiag  which  be  may  lea> 
Mfy  or  prodace  erideace,'^  except  fur  penary 
Ikarain) ;  f  OH  (illegal  liqaor  «!jee ;  thTmTrl 
lege  oeaaaa  for  aaller  aad  bayer  aa  to  doeammla 
aad  leatiiaoay,  "  bat  aaeb  oral  arideaca  ahall 
Bol  be  aeed  againat  awb  perMia  or  witnaaa  on 
the  trial  of  any  erlmiaal  procaading  againal 
bim");  iMTSJin  proceadinga  MxiUary  to  ex- 
acatlua,  tba  debtor  maal  anawar  on  oath,  wilb- 
oal  pririlcga  for  aMwnra  that  « will  lead  to 
eonrh-t  him  of  a  fraad,  bnl  bb  anawara  aball 
not  ba  aaed  h  avideeca  againat  bim  in  a  proa*, 
cntkw  for  neb  fraad  ")  j  1898,  Parka  *.  Johaaon. 
8«  la.  475,  M  M.  W,  Uf  (axempti<«  from  tba 
naa  of  aaaweia  on  a  charge  of  dablor'a  "  frud." 
held  not  appUcaUa  to  coaWmpt  procnadiiun) : 
Kttwmt  Oan.  8t.  1897,  c.  IDS.  f  IM  (bribery 
or  eomptiun  at  electioiia ;  nu  naraon  Matifyiaff 
"  ahall  be  deemed  to  crimiuate  himaaU:  aor  ahall 
he  be  held  to  anawer,  ...  for  any  oomplicity 
on  bit  nart  ia  tha  bribery  or  eurraption  eoticem- 
ing  which  he  may  laatify  " ;  except  far  a  candi- 
date for  election  or  appoiniment) ;  e.  100^  {  M9 
(the  pririlege  ceaaea  for  a  witaaM  in  a  gaming 
charge ;  bet  "  the  t-iaimon  v  which  may  be  girea 
br  aacb  peraon  ahall  in  no  cana  be  need  acainat 
bim");  c  101,  I  48  (the  pririlaga  ceaaea  oa 
ebargaa  of  liqaor-law  offeaeea;  bat  'the  laa- 
timony  girea  br  aocb  pennn  aball  la  ao  i 


") ;  I  lis  (a  witaeea  againat 


f  1907  ("  The  ducorery  of  any  frand  aa  cgainat 
creditora,  nndar  oath  in  My  civil  ault,  by  Mr 
peraon,  ahall  not  be  evidence  againat  My  aach 


peraon  on  My  criminal  proaecntion  for  com- 
mitting aacb  fraud ") ;  |  1059  (admiaidoni  in 
anawara  in  dirorce  are  not  to  ba  "  naed  aa  eri- 
dance  "  in  My  other  caae) ;  lawu :  Code  1897, 
f  4«ia  (the  pririlege  oaaaea  for  proaacstioaa 


St70 


be  aatd  againat  —  , , 

another  in  a  gaming  offence  ia  cumpailable ; 
"  bat  ha  ahall  not  be  Uabla  to  paaUhment  in 
My  aacb  caae") ;  Ktntmekfi  Btata.  1899,  |  113 
(ebampntooa  coatrarta  oooceraing  land;  the 
pririlage  of  partiee  ceaaea.  but  "auch  aridenra 
or  diacoraiy^'  ahall  aot  "  ba  naad  in  My  each 
proaecntion");  |  1978  (in  gaming  proeecn- 
tjoaa,  the  prirUega  eeaaan ;  bnl  "  ao  aacb  tea- 
timony ahall  ba  aaed  againat  bim  in  wr 
proneration  except  for  falaa  aarearing  or  pei^ 
larr,  and  ba  ahall  be  dfawbarged  from  all  lia- 
Mlily  for  My  nming  ao  neceaaarflr  diacloaed  in 
nia  taatimoay" ) ;  I  »579  (aame,  for  the  bnyer 
of  a  lutterr  ticket,  in  n  proaecntion  againat  the 
aeller) ;  |)|  I5KI,  i594  (cIh>  privitoge  ceaaea  for 
a  witneaa  ummonad  by  the  grand  jnry  aa  to 
hia  kiiowk)'^  of  election-offencea  in  the  conntr 
within  eigklacn  montha^  bnl  hia  teatimony  b 
not  to  "be  naed  againat  him  in  any  proaecntion 
rxcept  for  perjury,"  Md  "  If  wed  on  behalf  of 
tiia  Commonwealth,  lie  ihall  ataad  diacharged 
from  ail  penalty  for  My  ritdalioB  of  tUa  chapter. 


Umo-ftaf] 
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C.II  ohMy  for  lU  M ;  ud.  wxt.  g.mbUng.  liquor^lUng.  b.„kn,i,u'  tnuZ 

W  MNMVa/ dfadoMd  ta  kit  tMlMMT,  M  IMMI. 

t^  W  •MTici  Um  Mcwad  ")  i  U.  iwf,  MaTia 

'WWM,  ata.;  ptWI«n»  ■bofclnd,  ■•  Kw  MMrli 
Ij^wom  lirra  b;  |h«  wtaMi  thiut  bi  iMl 

t«*lfrlB  Mir  Wal  procMdla.  •gij;Mt  mt 
JHW  who  ■•,  U  ebyfgrt  wlih  h«Ck7wm»iltt.3 
tlw  offmK*  uf  brib*iT,  mhI  ibail  not  ha  mk 

Cf*  "JSL';  ?^  "fmlMto  him  or'Vibjm 
to  |mMi«  iafuijr;  bat  lach  iMllmuBy  iImII 

lb?*. 'I?**^'"!' •!*•!* '"I  Vrinty  in  giVil.g 
Mch  iMtlMoar  *) !  I  «r«  (-  I>  thi  l4.l  o?  CO.; 
»«»d  (ItettoM  ud  la  pracMdiagi  for  the  in. 
vaMicatkiB  of  tiMlioa.  uui  ia  aU  criminal  trial. 
■Bdw  tba  alaetiM  Uin,  ao  parwa  .hall  ba  atr- 

TiS^  % "^'^^K ^A "^^'iiy  "In 

I .«  V  ""'H'"'"''  P«b.  0«i.  L.  IMS.  Art.  »7, 
lUI  (la  iiamias  or  battiaK  chanM.  tha  ptiri! 

£SLT!*ii.'*"!l".'ri''"«  *-*"aoi,j  for  tha 
mala,  tha  witacw  ".hall  aut  be  prancBtul  for 
•ar  »«aB«  to  which  hi.  tMtiraoar  laUtai "): 

I  M.  «.».  L.  IM»,  e.  135. 1  I  J,  c.  M*.  I  M  (a 

^•'■^..•"Paotad  of  concaaling,  etc.,  a  wiU  i. 
eontiellabla  to  raipoad  uader  uath,  bat  hia  ex- 
amlaatiua  I.  aot  to  be  bmxI  agaiMt  him  in  a 
??T?"?'/"  •^'M  •»  '«-«'»}  Ing  tha  will) ; 
Jl'^iVif-  ,*•  *.  !•'  "•  ^  «•  »•  I  "  (t«timony  be^ 
Rwt  tha  f^tdatara  or  a  laginlatlira  committee  i. 


(teMimon,v  be- 

V      ■>-; , -....—..a  committee  i. 

aot  to  be  nwd  a«aiMt  the  witncM  in  aav  criml- 
l»I  procaeaiiw.  axrept  for  perjnrjr  ia  the  ht- 

baetanly  prwee,ling».  the  mother  of  tha  rhild 

mar  be  compelled  to  taMifjr,  bat  the  ta.tim.>nr 

.hall  not  be  BMd  agaiD»t  her  in  aajr  criminal 

pro«eeBtion,'  except  Mijarjr  ia  the  taetimony); 

bt.  ii9a.  c.  4i7.f  iSt.'h.  k  c.  11,1  ssajfn 

election  PMitioa.,  ao  penon  b  to  lie  excuMd 
l*^  ta*if)-lnjt  Of  prodacing  docamenu  on  the 

r^l.'iPT!"'''  •"'  ""  »*»*»»  *>  teetifvlng  i« 
to  be  liable  to  aav  .ait  or  proaecntion  iSTifor 
criminal.  •  eacapt  p«1arr,  for  any  matter,  etc. 
i:f.^''oJ'*.il  •"'"'"•d  or  hi.  teatimonr  n. 
tote.1 ;  St.  lags,  e.  8SS,  f  6,  B.  L.  c.  II,  |  sis 
(lu  election  inqocM.  ao  pamou  i.  to  be  excaied 
on  the  PTMcnt  groand ;  bat  no  pema  m  teMi. 
irin*  thaU  •  he  protecated  or  be  .uMected  to  a 
paaaltjr  or  forfeltnre  for  or  on  acconnt  of  any 
aciioB,  matter,  or  thing  concaminK  "h'lh  he 
BUiy  M  tcMify  except  for  peqnry  rommilted  in 
J*^..?^'-'*'  >'  Mitkig-n:  Comp.  L.  1897, 
f  1U»  (uSeuce.  by  attomey.;  "no  evidence 
derived  from  the  examinatioa  of  any  each  at- 
torney .  .  .hall  be  admitted  In  proof  on  anr 
criminal  proep-ntlon  ununrt  him  for  Tiotatiiii 
any  of  the  pruvialon.  of  this  chapter  ") ;  1 0660 
(an  iuMlveiit  debtor  examined  and  anewerine 
to  the  officer',  ntiafaction  "rtall  not  ba  inb- 
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JM  to  aay  liaWUty  iM^oaad  bv  ikia  cbaatef  " 
Vh  hia  aaawaia  mu  ba  Md  m  if  .irWrfTaa 

nL  ^*  MM  (where  lUw  Hataie,  prmida 
thai  arMaaca  MwU  aot  be  aani  aaaliSl  oi. 
•MUfiriBK,  a  charge  of  parlnry  ia  Mch  examlaa. 
tio.  U  Mceptirth  I  afte'  (Jff,„c„  |.:"'X 
a^n  carrier:  the  prMle«  ,.a«.,  "Ut  nTh 
arldeaee  or  teirtiBHMiy  •hall  MA  he  uiied  unlaM 
aarh  penoa  oa  the  trial  .if  any  crimimd  pr»- 

'"C^T?"'      '•"'  •*'<<a«re  given  by  a  peVMNi 

aay  criminal  actlim  or  pmceeding  ") ;  i  Oiu 
iiH  ^^  oti'ncm,  the  privilege  ccii.'  "  |,m 
tna  leMifflnny  w  givaa  .hall  not  be  nwil  in  anr 
pruMcatloB  or  proeaedirig,  civil  or  .-rimiaaf. 
Bga^rat  the  pinon  m  laatifying.  A  penwn  m 
^ifyliig  to  the  riving  of 'a  fribe,  w'liich  ha. 
been  accepted,  .hall  not  tharaaflar  he  liable  to 
liHlirtment,praeccalion,orjmai.hmeat  fur  that 
bnbenr  •  ami  mar  ptoi^  hlE  teMlmony  in  l«r| , 

r-  '.'.■^'?*'  ""Mf^  '••»/  panhipanl 
In  anv  violation  thereof  may  taMl^  V.  .  Jub. 
oat  crimiuatiug  blinwif  by  m>  doing,  nor  .hall 
tha  evidence  ijo  given  by  Mm  ba  i^l  ,g,i„rt 
niin  ia  any  criminal  pmceeding  againit  him  Air 

•»"h  »«•«?•»:>;  »  •»"  (oa^XmJntfo,*: 
violation  of  the  antUnut  law.  the  privilege 
cea.ee  for  offlcen  and  agenu  of  a  coruontiun 
or  partuenliip  ch.rgeil.  "  bat  nothing  » lili  li 
each  wituew  ehaU  taMity  to  and  no  boolia  or 
paper,  prodnewi  bv  him  .haU  lu  any  manner  la 
nwd  againm  him  Id  any  nit.  civil  or  criminal, 
to  which  ha  ••  a  party  <•)  J  I  •««  (on  a  proMl 
cation  or  iavaatlgatioa  for  crime,  againirt  the 
poblic  peace,  including  priM-Hichting.  daelliiig. 
etc  the  privilege  ceana..  "bnt  .ai^  evidenS 
•Imll  not  be  received  againKt  him  npon  anr 
criminal  prore«iing ") ;  ffjit  ("No  t^imuny 
or  evidence  given  by  aay  pemiu  in  any  civU 
action  .  .  .  nor  any  evitlcn™  or  tevtlmony  da. 
rived  from  the  boolt.  or  paper,  of  .ach  partr  or 
witnew  pro.lBced  by  him  a.  a  witneM  orothap- 
wh.e  ...  can  or  .hall  be  mied  in  anv  criminiil 
proaecntioB  agaluat  nch  party  or  wiincM  "  for 
eonnterfeiting  tnulemark.,  etc. ;  and  the  privi- 
lege  ccMaa.  in  civil  action.,  a.  to  offence,  .peel- 
■ad) ;  II 389  c,  391  c  (in  action,  for  damage,  or 
proceeding,  by  the  railroad  ami  warehonn  com- 
u  *!?  ',"™'''"«  common  carrier.'  nuea,  etc . 
the  privilege  cenw.  for  a  corporation',  officer! 

rnt,  etc.  "  bat  .nch  evidence  or  tmiimonr 
.-I  1  ?"*  **  !"^  «gain»t  .nch  perun  on  tha 
trial  of  any  criminal  proceeding  ")  j  Umiulp,.,  .- 
Annot.  C<Kle  189f.  |  14.10  (for  daelling  olte^ 
the  privilege  ceaws. ;  bnt "  the  teatimoay  w  given 
.hall  nut  be  UMd  in  any  proMcntion  or  prweed- 
ing.  civil  or  eriinln.l,  againrt  the  penon  m>  te» 
Mfvliig,  except  for  periury ;  "and  the  (act  that 
he  teMiSed  thereof  •hall  be  a  bar  to  any  prone- 


lug,"  except  for  ueriury ;  "aad  the  (iicYthit 
-  e«i«ed  thereof  •hall  be  •  bar  to  any  prone- 
cation  againiithimfor  each  tnuuaction");  s  i4.ia 
i*  r'l^.*"  f*""?  e»idence  of  a  gaming  offence 
.hall  be  tliereafter  exempt  from  criminal  pro.- 
ecntiun  for  .nch  offence  in  relation  to  which 
be  .hall  have  teatified  In  good  fiiith  ") ;  {  1433 
.71 
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I  2281        PRIVILEOE  AGAINST  SELF^RIMIXATION.    [Ch«.  lxXHII 


a  leginlative  Houm  ".hall  not  be  hild  to'i^  S-%'^'"  b«  robject  to  an,  penalty  or  for- 

alty  or  forfeiture  for  any  fact  or  act  tSmC  ta  required  to  tottifr ;  nor  ia  any  statement  ma^e 

whch  he  i.  required  toUtfyTn"  .S^ll^wf  SlteTIX"^"'^  '">'  "J-  '«''  ^^"^^ 

•'•«•">•''»  ni«d".  or  book,  document,  orwSJ  S^n«  .„"h  °^  "'„■'''  '='''"''>«>   P«<ceedlng 

pnKinceU  by  any  inch  witneia  be  "mnetenfe'H!  I^.^i,^-^  *>tne»  " ;  and  the  privile™  cea«S 

dence  in  any  criminal  proceeding^J^'wch  IsMniam/nT*'  ^\}^^- ?■  >««.  »la"h  13' 

witnew  »  except  for  perj'nry ;  "  noFahS^mach  wit  "  hnt  S^      "  P«»ecntion^  the  pri»:iege  cea.e. 

|H««fM,tote.tify7-^etc"'bec«^ofthtapri^^^  ^^aina?  hirT,"*^"  ""-"^  ftelrwardrbe  had 

lege) ;  Mumiri:  her.  St.  1899,  f  4657  (wfi"n  a  S5!l  "f  ■  iSii?  l  "JL »»•""•  to  which  he  te- 

per«)n  testifle.  in  any  wit,  "th;  testimony  of  »ri  WI.U  ^^"i"  •'  *^''?'P-  S'""-  «♦<>*«  ("•• 

anch  person  shaU  not  Ix  n»H  ..^™-^  ?t  JV"''!^^  "•«  '»'  testimony  before  the  board 

«,f^'."*'  eoromwionen^  -'bnt  snch  evid^ee 
or  teHtimnnv  ah*!!  ««*  I j .  lut-uio 


inch  pe.i;r7haU  n'oT  ,::"i:;5"L'^S  ^' 

£^^t'hlL^'  '"  •?'  ?""  or  D«»ecu^„" 
against  him  for  a  penalty  in  regarrf  to  a  frandu- 
lent  conveyance);  (22M  (the  privilege  ^JSZ 


«._  *_  1-  — •"■"—o.uh^j™,      uut  aucn  evidcDcA 

J^n^n'tr^rJnl'"*'"*  ^  ""^  "P'"'  ""="  1^  ' 
r^iwS?  »K-  "  M*  '"'  'riminar  proceeding"); 
J3503  (the  privilege  cea«e,  for  the  officer  or 
went  of  one  charged  with  nsnry ;  ••  bnt  the  tej 


on  the  trial  of  anoth'er  »foTa"gZing"X™:     tSv  ofTn'  t^T^  ''"'  l""^ '  "  "■"  '''«  '"^ 
bnt  the  testimony  which  may  he  irivm  hvsnM.'     .1^  pt^vh  witness,  or  the  answer  of  a  partr 
per*.n  shall  in  no'c«e  be  nsed  %^m  h  W     ^^?"^  '''  !  *  f «  **•»!■  •'"'U  "ot  be  W^ 
S  3429  (in  civil  actions  to  recove^^ey  S.  it     ^^-S^.'.?""?  """«»  «■•  P«rty  in  any  cS 
gaming,  the  defendant's  answer  on  oath 'sfhJ^l     J°»'P"7«"»''i" ,f '"^P" J  fo'perjury");  16118 
not  be  wlmitted  as  evidence  a^nst  anch  Mr      &i""'r'"'  ''*'"°'' '"  "«™in«i"n  i^  nVpr W- 
«on  in  any  proceeding  by  iD.lic^Sf-P  t  SB«     i  ''*^  "  u*",? °  ""r*'  »'«"''"»  'rand  i  "  bnt  hi, 
'on  a  trial'for  Ule  J  dL?i.g  iro°ptii,i,*e^"     nZ^i^^'f"^  ""H  ?  *".'.'.•;''"  "^'-t  Wm 
ifflcer  agent,  and  employee  of  the  Sefendwt  iS     i^SnT^..  "l'"'  """"i  '""f  i  ««>"  ("^tion 
Joinpellalile  to  "answer  Al  qnestioiis  DroDonnd.i?     J*?"""'  »  common  earner ;  the  privilege  ceases 
to  hfm  relevant  to  the  issue  iiTu?"fft1     f"',?"  "Pf"'  "' ">« «>'poration^^fendant,  "bnt 
S  8972  (a  compnlsory  affidavit  under  the  iJi'     w  '/"'"k™  "  testiinony  shall  not  b;  nwd 
trnst  law  is  not'"  co^peten^as  evidence  ^al^,'.-     ^^i'^^P^rSLw  I"'"""  "^  "'  '""""»• 
•nch  person  in  any  criminal  prosecutions  bronifht     S^T.^in'.'  1^  ^  ''  (P«**c"ti<>n  under  the 
under  this  section  ")  1  §  8989(in  the  aSto™^,      ?^  .**  "*■""'  '"*'5^  •™»ts ;  the  privilege  ceases 
pneral-s  investigation  unSrth.  autUrurt IT    ^"iZrv?'.  "il"  '  ^  ?«-~"^ or  s^bjITto' 
testimony  given   by  a  witness  "shall  Tot  ll;     fJ7  P*'?''^  °' '°'^"'*'"«  ^or  or  on  account  of  an  v 
given  against  him  il  anvTriml^al  S,n  or  p,$^     h^^Z.fT'"^  °'.  "•'°«  ^"''•n'ing  whicf 
ceeding,  nor  shall  any  criminal  action  wp^^     Mrin?^"^  §^  or  produce  evidence,  except  for 
ing  belroupht  against  snch  witness  on^sSi     SJ^in'i  f^"'  ^"'■\  «';  '??*•  «  »«>  (in 
of  any  testilnony  ao  given  by  him");  jToi72     thT^vnS.^  "l  ""'■""^  <li«crimination, 
(tra<lemarlt  actiomi  anff  offenci ;  "  no  tewimon,     timonv  sh^ST^.T''  ^*    ""=^  •'"'«"«»  »'  ^ 
or  evidence  given  "  in  any  civil  acti^  "™n     ™?^??'  f  •  1  ""'  •»  used  as  against  such  person 
or  •hall  I..  ^L-j  !-  -  "'  .^  ."  .""on      can     ou  the  trial  of  anv  iiulirtm^f  .«.i...  uC^' 


X,?TL.  '•"t  •"'^^  testimony  shairmrt 
•nerwards  he  uied  acainst  him  in  any  judicial 
proceeding,"  exceptlor  perjury);  <  1265  (no 
person  »  to  he  excused  on  this  iiound  from  t^ 

duelhng  offences,  any  spectator,  etc.,  may  be 

shall  not  be  nsed  in  any  prosecution   1  Dnmm) 

J  .72;  (the  privile-ie-^r,;;;!  for  \^^°^ii     '^fy\'.^!k'!V:Z'^^''1  ""  ^'^^^ 
uromininir  lAir;.ia»i„.  1..J1. —    ..  1   .      "■^•"^  "i     niying   );  S  *»29  (the  privilege  ceases  on  trials 

*i-     for  trademark  nffi>ii»»    Km-  •r„„  :_j:.. V 


i^i»..l^\  .-,  .  «-""("",  »"u  no  person  snail 
refuse  to  testify  in  a  civil  case  because  of  those 
proviiions) ;  Huntam :  Hen.  C.  1895  |  14  (the 
prohibition  in  the  foUowing  sectioni  does  not 
^riL  »  P^qnrv-charge) ;  §  4I6  (the  privilege 
ce^  on  trials  /or  duelling  offences;  "  but  5o 
evidence  given  upon  any  examination  of  a  oer- 
iion  so  tenifving  shall  be  received  against  him 

^?^trrinirr.:li"?  ?:.?!--';«''-"): 


promising  legislative  bribery,  "but  such  testi 

of  brUirv  n!!''  P'^»«.'""«:) ;  S  200  (STacha.,^ 
««SL  "^h,?.  r"."P.'  ""■  *''*  ""^-der's  privilege 
o^,  but  the  testimony  .0  given  shall  not  he 
"?d  in  any  prosecution  or  pBHweding.  civil  or 
cmn^nal,  against  the  person  so  testifying.  A 
Demon  tto  tMmtifvinn.  «■»  *i.-  -i...-   _    *    '*.     ^ 


for  trademark  offences,  but  "no  indictment  or 
prosecution  shaU  afterward  be  bronght  against 
iZl'JI '""'  °'*?""**-  eonceming  which  Te  has 
twiflcd  as  a  witness  ") ;  §  4930*  (the  privilege 
erases  for  an.v  witness  giving  "such  testimon^V' 
and  such  witnesi  shall  not  be  liable  to  rnkkr 

pe«on « tSt-iNiiig-tT'tirrrivirofrbrii^i  :s:in''r.K'"""'*. ?' f"'^''"»™ f"''^«y««"^ 

^^!r  ^"  -^P^  •ball?ot'"i°^aJter  SS     Td™  J^  fvT4°??«lhi'''  f^?''«"•"•']  ^^ 
1-ble  to  indictment,  pro«H:„tion,  or  punishment     H^l^SS;  quit^'^U^Ts^yn^rS^J- 
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ex^^kiT""*  "  '''^'  '"'  --  «^-«ve  investigation  b,  any  lawf.., 

ihJi.lt\,i  ■  '"'•  S^'''    elw'ion  offen.es ■ 

a,  d  he  .'t^Ti^tr'  •""  '"  «"/  F«e«iin/ 


»*ire;  Pob.  St.  1891    c  113  «<M  /.,-  i 

or  aireiit  ii  to  h«.  «»!.„     :     '  \^  '""  •nsployee 

•iwpected  of  eloigning  i  d^eLd'  JL,^„*. '  '""* 


proceeding  again.t  hi,„."  except   uwriurv^^ 

159  (certain  corporate  frauds     no  ri^^fdi!: 
clo«ingliuactnudi>r<v.m,.ni,:.._'  ...l ',...'.  '}'?■ 


•  witneM  ID  anr  luit  that  lie  mav  h,in„  •-  ..  ^ 


.- ^K'"""!.  iiiiu    criminal  v):  8241  dli 

(ffunbling  offen.es;  like  Laws  1877  cAL- 
i  4B9  (uo  person  is  to  be  excused  from  eiyint  eW 
donee  n,H,„  offeuee.  »peci«e.l  i«  K^^JV: 
"but .neh evl.Ien.e shaKot  Ik,  i^eived  aVai?, 

gaming;  but  "no  discovcrv  nia.le  bv  th.T'l 
ne»   upon    sach   examination    sha^   Jj  n™d 

shall  be  altogether  pardoned  of  the  offence  ^ 
done  or  partitipate.1  in  bv  him  "i  ■  i  rf.o"^!.'? 


fled  "by  any  ert.lence  whatever  in  ZZ.f^-.     "'"" ''»~'"?">Pt;  but'-itsha'll  noVK^ 


m  wii-na^  i»  .     — "<  ™.  ^"'"P""™  lo  answer  at 
"'"'"•  '°  "7  Mit  that  he  mav  bring."  as  Z 
ment  in  violation  of  the  faw) ;  Tf  Mex 


to 


the-i^tim'-.iiy  wlilc    Zy  to^rvenXTh"  ''■"     <'*»'  «  *«  ehaire"n'g 


«.«L'Stto^"  T'^-'sYf^'I^t^r^  ""^ 

iT.  I's^n?/'." '7,  «»«^'ag«i"*t  him); 


— ....  loou,  c.  i.!>,  }  8  (the  answer  to  a  bill  nt     »fc.  -J'-i       '  '    *"*  (trnstg,  etc.,  prohibited  • 
bT^;^  T^"^,  »  "Th-^di-e-factor  sh^'  no      ^  iZ^^tZTf-  *"?'  L°'  'he  defendant: 


OT^he.riJnT!!"'™  '"•"  *d'"!*">">«  thus  nmde 
St  1897  S^  S,  •»-\P*r»on»  malciiis  the  .,,n,e  ")! 

6t.  1897.  c  lli  (Xv'Sal  dec"t'or"1h  trivf 

X'X.'not"'r''*"?^'' ""'  '^«  '* '""™"  y 

fiXrfin^„"?-i^  ""'   '"  *".?  pr"«<ntion  or 

Wu"£  ».'Mor:^n!"i^rfc%r:5''ri= 

^%H;i,'^Va^^i"WJhe«tV 
on  a  proeecntion  for  sueh  off.n.l  "  w  .'"!• 


mentis  f~„H  "  k  \f5"'"*'  '''"'  on  indict 
e.466,  J  iy  (m  a  creditor's  action  relating  to  a 
d,      ^r.  assignment,  the  privilew  cea«.f    L? 

iw™  '".'*!!•"'""  "o'  >»  °»ed  against  hh^fn  any 
^7g^'''J  "7-0?  or  pr.«eedin/^);  Laws  "  "^"^ 
c.  184.  §  4  (bribery  of  an  IntlFan  voter:  similar 
to  tue  next) ;  Uws  1892,  c.  488  8  248  ia»h„,;^     J-"!""""  "'  '^"■"""y  """"  not  be  nse.l  against 

^vwl"'''''',?",,'  ""  r""'ese  cik^,  bit  ••  s"S  in^ -rTfi'i."."  nV^"^  "^  ""^  criminal  pS* 

evidence  shall  not  be  received  "  aeainst  him  !n  L^   I '•  J  6891  (bnbing  to  influence  an  elector 

any  proceeding) ;  Uws  1894  c  338    8  Is TLl!  """"^  ^"^"^  ^  **5«  •  '""e  privilege  ceSL"  but 

■c-works  fraaS;   the  privikge  eeas^/  bu  7he  1^^"°"  "  '**"'/'"B  "g'inst^.he  X  paJ?y 

■■  testimony  .hall  not'^be  uL   «s^n,t  him "  nfflJ*  exempt   /rora    punishment    for  Wj 


caisM  for  .r  «  '^"'   '-  l"^^   'he  priviege 

Sant^rantS^at;Sll-rn^^^^^^ 
evidence  or  testimony  shaU  not  !e  u«.l  acainst 


lng«,n^tybf„^^„'.';Am'iS*?™tf<::t 
an  admission):  §3139  (corrupt  practice  br^ 

»»"y).    J  2460  (examination   of   a   judgment 
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/lii.    /.L,  S      ""™    "•   •"'<'    feetion");    8  T014 

I  73?9  S  n&  "L*  '**'  '•''""*  "«  to  pcrjun  ) ; 
i  7359  (like  Okl.  Stats  §  2303,  with  the  same 
om,«j,on) ;  §  7140  (like  fikl.  Stits    §  2 1.19,  whh 

i25«ror"B"''J''"  ""'e  Okl.  Stat, 
I  2581) ;  Ohio:  Bey.  St.  1898,  {  7285  (the  privi- 


I  2281        PRIVILEOE  AGAINST  SELF-CRIMLVATION.    [Chap.  LXXVIII 

Singular  as  it  may  seem,  there  have  been  found  those  who  dispute  the 
legal  effectiveness  of  such  statutes  under  the  Constitution     The  glml 

offimw  mentioiMd  in  laid  aectinn ") ;    I  ibSl 
(the  prohibition  iu  tbeM  Mctiom  agiUnit  uinir 
•Tidenc  given  do«.  not  apply  ,o  ,  ch.rg«  o1 
perjnrr  in  the  exaniinatiun) ;  St.  1895,  c.  41, 
I  S    before  the  gmnd  jury,  "all  wilueMes,  iu- 
dnding  grand  jnrow,  .hall  be  bound  to  aniwrr 
fnlly,  and  «hall  not  be  answerable  for  the  terti- 
monyjo given  in  aiiv  wav,"  except  for  perjury); 
Pa.:  Conet.  1874   Art.  Ill,  jj  32  ("Any  perim 
may  be  compelled  to  testify,  in  any  lawful  in- 
veetigatioD  or  judicial  proceeding,  against  any 
I*!!"!?  .T*"  i" 'y  **  "Charged  with  having  com- 
mitted the  offence  of  bribery  or   orrupt  solicita- 
tion, or  practices  of  solicitation,  and  shall  not 
be  permitted  to  withhold  his  testimony  npon  tlie 
ground  that  it  may  criminate  himself'or  subject 
mm  to  public  infamy ;  but  such  testimony  shall 
not  afterwards  be  uaed  against  him  in  any  iuili- 
cmU  proceeding,  except  for  neriury  in  giving 
such  testimony");  Art.  Vlirj  10  (" In  triaiS 
of  contested  elections  and  iu  proceedings  for  the 
investigation  of  elections,  no  person  shall   be 
permitted,"  etc.,  as  in  Art.  Ill,  f  3J) ;  St.  1860, 


uS!  ^?  '"  "  ""?*"'  P"«>cntloB  for  illegal 

after  be  discharmd  from  any  liability  to  proT 
ecution  or  punishment  for  such  iatte?^ 
'^'TJ  ;§»"<»(•  verified  pleading  is  n^ 
admissible  in  a  criminal  prosecution  or  in  m 
action  for  a  penalty  or  forfeiture) ;  f  S966,  par. 

offences ;  but  the  testimony  "ahall  not  be  used 
in  any  pneecntion  or  proceeding  civii  or  crimi- 
nal against  the  person  so  testifying.  A  person 
•0  estifying  shafi  not  be  liable  theS<after  to  in- 
datment,  prosecution,  or  pnnishment,  for  the 
offence  with  reference  to  which  hu  testimony 
may  be  given,  and  may  plead  or  prove  the  givine 
of  testimony  accordingly  in  bar  of  inch  an  i " 
dictment  or  prosecutfiii.  ")  j  par.  83  (testimony 
before  a  legislative  committee  "  shall  not  be  used 
as  evidence  in  a  criminal  proceeding  against 
.«'  hot  this  IS  not  to  prevent  snch  use  of 
•n  official  document  produced  by  him);  f  1688 
(testimony  at  an  investigation  before  a  mu- 
nicipal council  "  shaU  not  be  nsed  as  evidence 

for  a  debtor  exaiiicd  ns  to  fiSud  Xt^^  i^-  Pf",'***  <=«»«»  f«"  »  wife*  to  bribery  in 
answer  shall  not  be  i,^  „  eWdence  .Lin  J  fi^"'T"f'.P~"^  "K  °"» lefi'-l«ive  invcstiga- 
him"  in  a  Dr™u«.nr!nn:.".i:  ,!!'f5."*Ji','',"     V""', J^S' /  '£?  •"■'ence  so  given  or  the  facts 


him     in  a  prosecution  for  such  fraud)  ;°0t/o- 
*oma.-  Stats.  1893,  |  2139  (the  privilege  ceasea 
on  a  trial  for  dueUing  offences;  "but  no  evi- 
dence  given  upon  any  examination  of  a  person 
io  testif.ying  shall  be  received  against  hTra  in 
any  criminal  prosecution  or  proceeding,"  excent 
for  perjury) ;  (  4378  (on  the  examination  of  an 
insolvent  debtor,  the  privilege  ceases  as  to  an- 
swers tending  "to  convict  him  of  a  fr%nd;  but 
bis  answer  shall  not  be  used  as  evidence  against 
him  in  a  prosecution  for  such  fraud");  J  3131 
(in  a  legislative  investigation  for  a  member's 
expulsion,  the  privilege  ceases ;  no  witness  is  to 
be  exempt  from  answering  a  qnestion  "  which 
does  not  tend  to  criminate  him.  or  from  pro- 
dncing  any  record  or  paper  whawoever,  but  the 
evidence  so  talten  shall  not  be  used  i^ainst  him 
in  any  civil  or  criminal  proceeding  ") ;   §  203g 
(in  a  civil  action,  no  privilege  isto  beiAowed 
on  this  ground  for  "facts  showing  that  an  evi- 
dence of  debt  or  thing  in  action  has  been  bought, 
sold,  or  received  contrary  to  Uw";    "but  no 
evidence  derived  from  the  examination  of  such 
person  shall  be  received  against  him  upon  any 
criminal  prosecution  " ;  §  2.303  (on  an  investigi 
tion  or  prosecution  for  specified  crimes  against 
the  public  peace,  the  privilege  ceases;   "but 
such  answer  or  evidence  shall  not  be  received 
against  him  npon  any  criminal  proceeding  or 
prosecution,"  e.tcept  for  perjury) ;    §  1850  (in 
briherv  offences,  'the  party  to  such  crime  who 
shall  flrst  furnish  information  in  reUtion  thereto, 
as  against  the  other  parties,  and  in  any  prosecu- 
tion therefor  shall  te.-tify  to  the  same  truthfully 
and  fnlly,  shall  not  thereafter  be  criminally  liable 
therefor");   g  1926  (in  trials  for  election  of- 
fences, the  privilege  ceases.  "  hut  any  person 
testifying  against  the  other  party  shall  there- 
after  be  exempt  from  ponishment  for  racb 
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-.  ---      -«;'  -.-•MWM^.w  Bu  i^ivcii  or  iiie  lacu 
divulged  by  him  shall  not  be  used  against  him 
ID  any  prosecution  under  this  Act");  St.  1874, 
Pub.  L  208,  ^  19,  P.  &  L.  Dig.,  Contested  Elec^ 
tions  (the  privilege  ceases  in  investigations  of 
elections;  but  "such  testimony  shall  not  after- 
wards he  used  against  him  iu  any  judicial  pro- 
ceeding," except  Teriurv  in  the  testimony) ;  St. 
1883,  Pub.  L.  32,  §  3,  V.  &  L.  Dig.,  Witaesses, 
t  40  (witnesses  before  the  Philailelphia  city 
councils;  the  privilege  ceases,  but  "such  testi- 
mony shall  not  !«  nsed  against  him  in  any 
cnmmal  prosecution  ") ;  St.  1901,  June  4,  Pub. 
li-  404,  J  15  (the  privilege  ceases  for  examina- 
tions in  insolvency  proceedings  by  a  receiver; 
but  the  information  thus  obtained  shall  not  be 
used  against  bim  in  any  other  pro<eeding ") : 
I89I,  Com.  V.  Bell,  145  Pa.  37+,  .389,  22  Atl 
641,  644  (Art.  Ill,  {  32,  of  the  Constitution,  con- 
strued aa  to  the  crimes  covered) ;  Hhodt  Island: 
Gen.  L.  1896,  c.  208,  §  15  (a  person  having  in 
control  property  of  «  deceased  person  or  ward 
IS  not  to  be  excused  on  the  pr«>8ent  ground  from 
answering  on  oath,  but  the  answer  is  not  to  be 
"used  as  evidence  against  him"  in  a  criminal 
prosecution,  except  a  prosecution  for  perjurr)  • 
c.  283,  «  12  (a  person  playing  at  a  game  may  be 
compelled  to  answer  for  the  proaecntion  in  a 
gambling  prosecution) ;    Sonik  Carolina:  C.  C 
P.  1893,  Co<le  1902,  S  312,  par.  5  (examination 
of  an  execution.debtor ;  the  privilege  ceases  but 
"his  answer  shall  not  bo  nsed  against  him  in 
any  criminal  proceeding  or  prosecntion  ")  •  8  1 78 
(no  pleading  may  be  u..ed  '  in  a  criminal  proae- 
cution     as  an  admission) ;  Cr.  Code  1902,  i  64 
(the  accused  may  twtify ;  nor  shall  teetimony 
given  voluntarily  on  his  own  behalf  be  "used 
against  him  io  any  other  criminal  case  "  excent 
perjury) ;  St.  1902,  No  575,  §  3  (privilege  ceas4s 
in  investigations  for  violation  of  anti-tmst  laws; 


I«  2250-2282]  REMOVAL  BY  AMNESTY, 

reasoning  in  support  of  the  statnf^.  k..  i. 

:■— "■■""".  mutter,  or  thiuir  mJH^^Jl^i.  "'■*."/     '"  <"'«<iience  to  tha  an 

commerce.' «r;.v'.d'FH  J"  .887  *°„,"'P^ 
ameudinent  theraof  ..«  .k     '       *'•  °'  ™  •"7 

tend  ti  crimiu^  L"'  "^"""d  "'  him  mar 
penalty  o,  foXtn«  R  /"''J*«  •"'"■  «"  • 
C  priecuteit  .JbiectS V:   l«"on   .hail 

P~£cntioa  and  Sfment  f^,  T^f"  '""» 
mitted  in  i«  te.Sf »  L »"!"   i°'.?"3°7  «>"»- 

given  by  him  shall  1»V>»ILj  .  •"*  ««timony 
criminJ^p,;^?' '^."'^^^'nirt  him  in  anj^ 
i  3,  31  Stat  U4«  (l,m,^  '901  March  -,  •.  886, 
report,  of  ciulfiiSreT"  Zt"  "  n'^K*"  "'^« 
re|K>rt  nor  any  part  theli;*  .h^ii  il°*l"'?'"  «"<• 
evidence  or  li^o,  .r?;!"""  "*  admitted  a* 

the  matter  rewrSd)-  VTS^*'  "L*'"?  ^«'» 
32  Stat  847  <£t«~7.;  '"'•  ''•  ""8.  "b.  19. 

c.  65S.  Feb.  KM  StafMHh."^*'  **•'•'»«'• 
St.  1893  are  miSeioamlv  f  *•  "».°!»"i«ie»  of 
Comm,«one,T'^°ffli'»t^rr.l^.'!!? 
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tranwition.  matter  Vthi^I  °"  "^■"?"'  -'  •»?     in  oZlieS™  to^^  Commerce  CommiMir  or 

lege  ceaaee  in'  prociedin«  J'  '-^^  '""'  P""' 
charged  with  brfberT^l  *^  ^""'^  »  Pen«>n 

naed  a«ainu  him  A,  .„,  u"v  ."'"""'^  be 
exceptlor  bribery  rJ,V.»5J  Judicial  proceeding 

T^sf.lun^'ti^l^tll'/, Cole  l*^ {{ TW^i 
any  of  thirtrj^a1nj^«7"iW  «pon 
not  "  be  indict^™.  .„T^  "'  offence*  ihall 
which  he  hrtLtta?."*'??'  Li  "•^°°  'o 
fleU.  3  Head  !m  IrrL-  i'  '**'•  ^t^te  e.  Hat- 
to  wtnellSbefoJe^nH"''''*  «*"■"«  *""»>"i^ 
incl«de?Sm3  Z5v  ri^l,"'  TA""*^  »»'  «» 
(gaming  EciT" i.?  mL^^'  '*'*'  »»" 
and  ewTmined  ffor  thes^r?*,?"  •"•""'oned 

witnew  befori  'ither  H^^tTr  «*""'  '*'  * 
mittee  of  either  Hoi«^'rL^'''"  any  com- 
aaed  aa  evident  ;„-        V"'8'eM,  ahall  be 

,agaln.rh!:'t"2.;"eoS?'"?x"rV?""^"'« 


dence  obtained  Wa^"^^^^'/  »'  '^i- 

I  enfor,»mentoi     |   4)- f  iil?*^  , '"  K*"'™''   '"»  Cat  PC 
nnt  r... :_  '      f  '*'•.  f  ♦'87  (dnellinir  offeni-«. .  111..  WTt  t>'  i;- 


Miuier  nied  againat  him  or  hU 
«ate,  ,n  uny  conn  of  the  United" 
criminal  proceed  nir  of  #„.  .k.  .' 


criminal  ^iS^TnVo"for  li^  ^'^' '""»»' 


Mrs.  iW^.'^K'rrs  's%^i^ 

379  (in  anr  action  .^iJL./  '  *  '•  *♦  *'tat. 

to  excim  from  te,timoSy '•  M^'j*?  ^  ""* 
or  teatimooy  thaU  not  h«  nL.1       ■       «'^'l«nce 


•  lii«7  /^  iV"  B"™™'!   lllte  CaL  P.  C 


I  14);  I 

lilw  Cal.  P.C  t89l.  t  o*.o',°?  (hribery,  etc.; 
teatiionv  »  ^J^.f°J,  °*!''^«".  "bnt   the 


Fa  Sru^^r^-^'i  "^JS-f^^P^c^i-gS      P^SI^uS 


.=„T8tT8«"r.^'.«^',^Y^\'«>.e-'f^ 
veatigationa  by  the  Infcii^J  r  *  *  ^"^S  '"■ 
■ni^fon,  whe,4   hi  mTL^°^T^  ^J^' 

•nch  evidence  or ^?So„"Tv:r"J:"l«'   ''" 


te«ti£onr»  iivTZ;,  "Ti*"-  "••"'   ">• 
pn»ecntin  or*Zi4^,"?  fT  "^  •'"  "^ 
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papeta, 


poniahment  for  «^e '"»«„«  "i.-.E"*^'"'"'''  "' 
which  hia  testimony  wS  Hv.^'*'  "^o""™  to 

againitthewHn^  i„?"!2J!.'"".'"  "*  "^ 
Mnalty  or  a  S„w  P"*^'"*  '""olving  a 

{LteeVd';,Jru"re'l*"<J.riIl?r'L« '?f^  (" 
a«»in.t  him  in  a  prwKMiL  fn,  .     ** '"''*"™ 

3^^^);  fi  .7...  §?r(rs.S;Ay"s:p^pr£; 


I  aaSl         PBIVILBOB  AGAINST  SELF-CRIMINATION.    [Chap.  LXXVIII 

(1)  It  hM  been  niged  that  the  diigract  ok  if^amy  of  the  offence  lemain. 
indelibly,  even  after  ita  oriminaUty  has  been  abolished,  and  that  the  privilege 
was  meant  to  protect  against  this  also.'  Enough  has  already  been  said  in 
duposal  of  this  argument  (anU,  \  2266).  ' 

(2)  It  has  been  urged  that  the  act  may  also  be  e  enmt  wuUr  another 
itwmgnty,  and  that  ♦.he  amnesty  of  one  Legislature  cannot  protect  the 
offender  against  the  use  of  his  disclosures  in  a  prosecution  in  the  other  sov- 
ereignty.^  This  aigument  has  also  been  dealt  with  in  another  place  {anU, 
I  2268). 

(3)  It  has  been  suggested  that  the  amnesty  does  not  supervene  except  from 

O*  woniu  ia  eoopdlaU*  to  iMtif  r,  after  thirtr 
daja  from  dma  of  daliTeiy,  bat  her  teatimonr  la 
M*  to  be  aaad  agaiuat  bar  in  a  crininal  proae- 
crtton  uoeiit  for  peijaiy  in  the  teatimoar); 
I  4M1  (in  proaecatioiia  for  Ti<dationa  of  the 
UTODr-hw,  no  witnaaa  azeept  the  defendant 
ahaU  be  ezeneed  on  the  piaeent  groand,  bat  hia 
taatimony  ahall  not  be  niad  a^;alaat  him  in  anr 
proKedinK  ncepta  praaaeniaott  (or  parlniy  in 


SiifyiM);   I  «^  Jno  panon  "teafi^'  1^ 


^— _„__  for  onbiwfal  oMba,  aa  the  talker  or 
the  adminiatiator  of  the  oath,  acaiaat  the  other, 
■•  to  be  praaeeated  for  a  prior  offence  of  the 
••ma  lUnd);  Virgima:  Code  ISW,  |  3691  (the 
pnrilaM  ceaaea  aa  to  a  p«w«  eoneemed  in 
duel;  IM  after   teatifyiag  "he  ahaU   nerer 
thereafter  be  Uable  to  any  poniahment "  for 
any  <«eDce  "in  or  aboat  aid  doel");  t  3S«9 
(nnlawfal  gaaUng;  the  pririhg*  ceaaea,  bat  the 
]^ae«  ahaU  not  "be  erer  proceeded  againat" 
for  any  aneh  offence  eommitted  aa  cfac  rceu  in 
thia  praansotioa);    WaMmtm:    C  t    State. 
1»»7  I49M  ("No  [reiiM  pleading  ahaU  be 
■aed  in  a  criminal  proaaeatioB  againat  the  party 
M  evideoce  of  a  6ct  rllemd  iuvnz**  pleadia>  ")' 
Wtu  V-inima:  Code  l&i.  c  S,  |  &>  (in  tiiii 
of  Tiolatioo  of  the  election  law,  the  pririlem 
caana,  but  "if  each  witnaaa  teatifr  Mlj.  b« 
ahall  be  exonerated  from  each  offence  in  which 
be  ie  implicated,  and  ahaU  not  be  praaeeated 
Jhwafor*);   e.  148.  f  II  (in  praeeeiitiona  for 
Ijnching  or  mobbing,  the  pririlega  ceaMa  for 
SJl^"^  *"  "*  *ate,  bat  a  witneai  anawerine 
"foUy  and  tnij"  aU  qoeatiaiia  "toaehing  hS 
coanaetioa  with  or  knowledge  of  each  oomMaa- 
ttoo"  or  of  the  offence  charged,  ahall  not  be 
"praaeeated  or  pnnbhed  for  the  aama  offence 
in  the  indietment  "^ ;  8t.  1890,  c.  IS  (in  caaaa  of 
▼iMaiion  of  the  eancna  law,  the  pririiege  ceaaea, 
bat  "  hia  teatimony  ahall  not  be  giren  in  eri- 


aon  ahall  be  OMd  againat  him  In  any  dril  at 
criminal  action  to  which  he  i*  a  party,"  except 
for  peijarjr);    |  4S84  (gamW  oifence*;   the 
prirQage  ceaiee,  bat  "  any  nch  answer  or  eri- 
aenoe  thai  ^muired  of  any  penuD  'hall  not  ba 
aaad  agaiDft  nim  for  any  porpoM  in  any  caae^ 
Mther  civil  or  criminal,  in  which  be  ii  a  party  ") ; 
I  186  (no  penon  raqnirad  to  teetify  before  tha 
I<agiilatnie  or  acommittee  "ihall  he  held  to an- 
awar  eriniinallv  in  any  coort  or  be  (abject  to  any 
penalty  or  forfeitara  nr  any  bet  or  act  touching 
wlkh  he  (haU  be  lo  reqaind  to  teatify  and  aa 
tc  which  he  ahall  hare  been  examined  and  hara 
t»MM,"  and  no  each  teatimony  (ball  be  aaad 
agaiuit  him):'|<80S8  (examination  of  a  Jodg- 
ment  debtor;  no  privilMe  obtain*  aa  to  anawera 
inrolriug  fraud,  "  bat  hi>  anawer  ahall  aot  be 
naed  againat  him  in  any  criminal  action  w  pro- 
ceeding") ;  St.  1899,  c.  SS7,  S  4  (on  a  chanre  of 
aoliciting  or  giving  free  paMca  lor  poUtical 
•erricee.  the  pririlMm  reaMn,  bat  "no  penon 
haWng  ao  taatiOad  ahall  be  liable  to  any  proae> 
cation  or  poniahmeot  for  any  offence  eoncemiug 
whi'b  he  waa  leqnired  to  gire  hia  teatimony  or 
produce  any  doenmantary  eridance  ") ;  8t  I90I, 
c  8S  (amende  Stats.  1898, 1 4078,  by  aabatitat- 
ing.  fin  the  prohibition  to  oae  tha  teatimony,  • 
prohibition  againat  pioaecntion  or  labjectioa  to 
--—■■- —     penalty  or  forfcitnra  for  "  anr  tnaaaetion,  nut- 
proaacated     ter,  or  thing,  concerning  which  be  may  tratify 
"••"^  *~     or  prodaoe  evideuce,  docnmaniary  or  otherwiae, 
in  anrb  action,  proceeding,  or  examiaatioa," 
except  for  perjury  therein);    Wgoming:  Rer. 
St.  1887, 1 978  (libeUing  one  for  aot  accepting 
a  challenge ;  the  pnblianer  or  priatar  of  a  newe- 
paper  ia  compellable  to  taati^,  bat  "the  teati- 
moay  giren  by  inch  witneae  Mall  in  no  caaa  be 
naed  in  any  pnsecotion  againat  anch  witneea  ") ; 
f  8894  (examination  of  a  debtor;  the  pririiege 
reaiea  aa  to  anawer*  inTolring  fraud ;  '*  bnt  hia 

anawer  ahall  not  be  need  aa  eridence  acainat 
i.i_  i_  - *i *. L  ^ j„.  ^* 


-—     __  ~._.___^  .—■-■■  "~«  M»  giTcn  ID  BTj-  caa*ea  aa  ao  anawer* 

oence  againat  him  in  any  proaecation  for  inch  anawer  ahall  not  be 

cWBence  )j  St  I901,c.9S.|8  (inoflbneeaagainit  him  in  a  proMcntion  for  inch  fraud") 
the  game  tawi.  the  pririiege  cAuwe,  but  "hia  •  1896,  Field,  J.,  diaaenting,  ia  Brown 


MMmony  abaU  not  be  giren  in  evidence  againat 
him  in  any  proeecntioo  againit  him  for  inch 
offence");  ITtaamna:  State.  1898,  f  4078  (in 
acuona  by  the  State  or  a  municipality  inrolring 
the  oflkial  conduct  of  ao  olBoer,  etc.,  the  priri- 
iege caaaw;  "  but  no  teatimony  ao  giren  ihall 
be  in  any  manner  wed  againit  the  paiaoo  ao 
taetifyiBg  in  any  other  action  or  proceeding, 
einl  or  criminal,"  except  for  perjurr) ;  |  488l1k 
(certain  offencea  anUnat  chaatitf;  the  prirUun 
"—  "bat  no  taaSmo^y  as  giraa  Iqr  any  par- 


UTS 


^..  ^ ,.«...  «..  diaaenting, 

Walker.  U.  8.,  cited  infra. 

*  Shiraa.  J.,  ibid. 

It  hai  alio  been  atgnad,  bot  nnaoondly,  that 
the  Legialatnre  cannot  in  thia  manner  inWiise 
upon  the  Execntive  prerDgatire  of  pardon  (lu- 
port  of  Senate  Judiciary  Committee  1876,  by 
Senator  Edmnnds.  amwered  by  Senator  Thar- 
man  in  the  minority  report,  44th  Cong.  1  leaa. 
Sen.  Rep.  Mo.  858,  reprinted  in  Smith^  Digeet 
tt  Frecedenta  of  Pririlegea  of  Coagiaaa,  18»t. 
pp.  SS8-M7). 
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TCMoning  in  support  of  the  statutes  has  been  set  forth  above ;  and  it  will 
suffice  here  to  notice  briefly  the  various  opposing  arguments : 


but  "  no  panoo  hall  be  pnaccntcd  in  any  crim- 
inal action  ur  ptucMdiugi,  ur  tabjccted  to  aajr 
penalty  or  furiaiture  for  or  on  account  of  anr 
tianpaction,  matter,  or  thinx.  concamiaf(  which 
ha  may  teatify  or  urodoce  evidence,  docnmentary 
or  otlierwiae,  before  laid  jiurice,  etc.") ;  SouA 
Dakalai  Conat.  1809,  Art.  Ill,  {  33  (the  privi- 
lege oeaiea  in  prooecdinga  agaiuat  a  pemn 
charged  with  bribery  or  cormpt  aolicitation ; 
"  but  aaid  teatimony  ahail  nut  afterwanla  be 
Iliad  asaitiit  him  in  any  judicial  proceediuc 
except  fur  bribery  [ai'c  f  perjury]  in  giving  ancb 
teatimony");  8taU.  U»8,  f  7539  (like  N.  D. 
Hev.  C.  I  S891);   f  7763  (like  N.  U.  Rev.  C. 

yl40) ;  I  78S6  (like  N.  I).  Rev.  C.  |  7S36) ; 
r9«0  (like  M.  b.  Rer.  C.  {  7359) ;  I  8941 
te  N.  1).  Rev.  C.  {  7711);  |  7660  (like  N.  D. 
V.  C.  1 7014) ;  Tenneua :  Code  1896,  ||  7046- 
7048  (a  witneia  teatifyins  to  a  grand  jury  upon 
any  of  thirty  apecUiM  daaaea  of  offencea  aoall 
not  "  be  indicted  for  any  oftenae  in  relation  to 
which  he  baa  teatilled '') ;  1859,  State  v.  Hat- 
fkld,  3  Head  931  (the  itatnte  giving  immnnity 
to  witneaae*  before  grand  jury,  conatmed  not  to 
include  a  grand  juror);  Ttxoi:  P.  C.  1895,  {391 
(gaming  offencea;  "any  paraon  ao  anmmoned 
and  examined  [for  the  State^  ihall  not  be  liable 
to  pioaecution  for  any  violation  of  aaid  artidea 
about  which  he  may  teatify  ") ;  United  Statu: 
Uav.  St  1878,  {  859  ("  No  teatimony  given  by  a 
witneM  before  either  Honae,  or  before  any  oom- 
mittea  of  either  Honae  of  Congrni,  ahall  ba 
need  «a  evidence  in  any  crimual  proceeding 
aoainat  him  in  any  court,"  except  fur  peijurv ; 
"oat  an  official  paper  or  record  produced  w 
him  ia  not  within  that  privilege  ") ;  f  860  ("No 
pleading  of  a  party,  nor  any  diaeovery  jt  evi- 
dence obtained  from  a  party  or  witneas  by  maana 
of  a  judicial  proceeding  in  thia  or  any  foreign 
country,  ahall  lie  given  in  evidence,  or  in  any 
manner  need  againat  him  or  hii  property  or 
eatate,  in  any  court  of  the  United  Statea,  iu  any 
criminal  proceeding,  or  for  the  enforcement  of 
any  penalty  or  fomiture,"  except  for  perjury 
therein);  St.  1887,  Feb.  I,c.  104,  f  9.  94  htat. 
379  (in  any  action  againet  a  oommon  carrier  for 
damage  under  thia  atatnte,  the  privilege  ii  not 
to  excnae  from  teatimony ;  "  but  aoch  evidence 
or  teatimony  ahall  not  ba  naad  uainat  ancb  per- 
ton  on  the  trial  of  any  criminalproceeding") ; 
1 19  (aimilar,  for  inveatigationa  bv  the  Interatato 
Commerce  Commiarion) ;  8t.  1891°,  Feb.  10,  c.  IIS, 
amending  St.  1887,  Feb.  4,  c.  104, 1 19  (npon  in- 
veatiption*  by  the  Inteiatate  Commerce  Com- 
miaaion,  where  the  aid  of  the  circuit  court  ii 
required  to  obtain  teatimonv,  "the  claim  that 
any  anch  teatimony  or  evidence  may  tend  to 
criminate  the  peraon  giving  anch  evidence  rhall 
not  excnae  anch  witneaa  from  teatifying;  but 
anch  evidence  or  teatimony  ahall  not  M  uaed 
agaioHt  ani-h  peraon  on  the  trial  of  any  criminal 
proceeding") ;  St.  1893,  Feb.  II,  c.  83,  97  Stat. 
443  (paaaed  in  conaequence  of  the  deciaion  in 
Couoaelman  v.  Hitchcock,  pot,  |  9989;  "No 
peraon  ahall  be  excuiad  from  attending  and 
teitifying  or  from  produeing  bookf,  papeii. 
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tarifta,  contracta,  agreemeata  and  doenmantt 
before  the  luteniate  Commerce  Commiaiion,  or 
in  obedience  to  the  anbpiana  of  the  commiaaion, 
whether  anch  aubp<cn«  be  aigued  or  iaaoad  by 
one  or  more  cumniiaciunen,  ur  in  any  caaaa  or 
prweeiliug,  crimiual  or  utherwiae,  baaed  upon 
or  growing  out  uf  any  alleged  viulatiou  of  tha 
act  of  Congreaa,  entitled  'an  act  to  regulate 
commerce,'  approved  Feb  4,  1887,  or  of  any 
amendment  tnereof,  on  the  ground  or  fur  the 
reaaun  that  the  teatimony  or  evidence,  docn- 
mentary or  otherwiae,  required  of  him  may 
tend  to  criminate  him  or  lubject  hiu  to  a 
penalty  or  forfeiture.  But  no  peraon  ahall 
be  proaaeuted  or  aubjected  to  any  penalty  or 
forfeiture  fur  or  on  account  uf  any  tranaaction, 
matter  or  thing  concerning  which  he  mav  teatify 
or  produce  evidence,  docamenurv  or  otfaerwiae, 
beforr  aaid  commiaaion,  or  in  obedience  to  ita 
anbpana,  or  the  anbpoena  of  either  of  them,  or 
in  any  anch  caaa  or  proceeding :  Provided,  that 
no  peraun  eo  teatiryins  ahalTbe  exempt  from 
proaecntion  and  pnnijhment  for  perjury  com- 
mitted iu  ao  tea.ifying ") ;  St  1898,  July  I, 
e.  541,  {  7,  30  Stat  548  (a  bankrupt  aball  "anb- 
mit  to  an  examination  "  concerning  all  mattera 
affecting  the  aettlement;  "but  no  teatimony 
given  by  him  ahall  be  offered  againat  him  in  any 
crimiual  proceeding");  St  1901,  March  3,  c.  866, 
I  3, 31  Stat.  1446  (common  carrien  are  to  make 
reporta  of  colliiiona,  etc.;  but  "neither  aaid 
report  nor  any  part  thereof  ahall  be  admitted  ai 
evldance  or  need  fn  any  pnrpoae  againat  tuch 
railroad  "  in  any  auit  for  damagea  arising  from 
tha  matter  reported);  St  1903,  c.  708,  Feb.  19. 
39  Stat  847  (fnteratate  commerce  offencea  and 
procedure;  aimilar  to  St  1893,  lupra) ;  St  1903, 
c.  559,  Feb.  U,  39  Stat.  8S8  (the  immunitiea  of 
St  1893  are  made  to  apply  to  inqniriea  by  the 
Commiaaioner  of  Corporationa  in  the  Depart- 
ment of  Commerce  and  Labor);  Utah:  Hev. 
St  1898,  {  4060  (in  general;  like  CaL  P.  0. 
I  14) ;  {  41  (dneUing  offencea;  like  CaL  P.  0. 
I  939);  I  4265  (gaming  oiTencea;  like  CaL 
r.C.  I  334,  aubkutnting  "ia  compelled  to  tea- 
tify" for  "teatiflei");  (4103  (bribery,  etc.; 
like  Cal.  P.  C.  <  89) ;  •  919  (election  oifeDces; 
the  privilei^  .-.jwea  for  offenders,  "but  the 
teetimonpr  ao  given  ahall  not  be  uaed  in  anv 
proaecntion  or  proceeding,  civil  or  criminal, 
againat  the  peraon  ao  teatifying,"  except  for 
peijurv ;  "  a  penon  ao  testifying  ahall  not  there- 
after be  liable  to  iudictn<ent,  proaecntion,  or 
pnniahment  for  the  offenae  with  reference  to 
which  hie  teatimony  waa  given,  and  may  plead 
or  prove  the  giving  of  teatimony  accordingly  in 
bar  of  auch  Indictment  or  proaecntion");  Ver- 
mont; St  1894,  S  998  (a  defendant'a  anawer  in 
Chancery  ia  not  to  be  need  against  him  in  a 
proaecntion  for  crime  or  penalty) ;  {  1949  (tea- 
timony at  law  or  in  equity  ia  not  to  be  uaed 
againat  the  witneaa  in  a  proceeding  involving  a 
penalty  or  a  fraudulent  conveyance) ;  1 1367  (a 
truatee'a  diacloaure  on  oath  ia  not  to  be  evidence 
againat  Um  in  a  proaecntion  for  a  crime  or  peu- 
•Uy)  i  H  S715,  9716  (in  biitardjr  complaiBtf, 
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IM81         PBIVILEO.  AGAINST  8BLF-CBI1IINATI0N.    [0«if.  LXXHII 

indJiibit  ^^^J^^  ^  f**~*  "  ^^''"•y  •>'  »»»•  off"«  «"»•*»• 

WM  ™t  r  ™^^  »ri.n"n^ty  bu  b^n  .boli,hed.  and  tb.t  the  privilege 
aiapoMl  of  thu  uganMnt  (anU,  |  2266). 

J^Li^-irTK"?!?  '^*  "••  "*  "•'  •!«>  be  .  erm,  «^  a«ott«. 
S2iL„.JtK.  '*'!.^"!r*^'"  '"•  ^K^^'""  """"^  P««~»  the 
eZn!v7*%^-  "^  "*  ^^  di«lo.u«,  in  .  prowcution  in  the  other  toy. 
§1^?  "*°°"*  !».  •!«»  been  de.lt  with  in  «other  pJace  (anU. 

(3)  It  hu  been  inggerted  that  tbe  Mnneety  does  not  euperrene  except  from 


-«J?  '^JS?' ■«•'»«  >»»«»•  erimlaal  mm- 

y™*"  thaU  not  "bo  orn  procMiM  aniait" 
»»  •0/  MMh  aftBooe  eoamllM  m  clwnMl  in 

IS'i'*^  r^»  ['•SM  pl««ltag  d>5l£ 
■"Oin •  erimiul pronoatkia aniiiit  the Dutv 

^■^f  •^"«»--  Cod*  IMI,  e.  8, 1  tolfai  MM 

2^  bot  "If  Mch  wteHM  tmUj  haru 

b«  klmglUmM.  and  ibidl  not  bo  proateaM 
tbanAtrl;  o.  we.  |  ii  (i,  MoaaeSSoTS 
iTacUof  or  aiobUaft  tha  v^^^gTtSSm  for 
•  witocaa  for  tha  Stata.  bat  a  wittSa  Saw«l 
"fafly  aad  trajj"  aU  qaaatioaa  -tawStoT 


--,-  - —  «  daad  afaiait  him  ia  any  drfl  or 
crimiDal  aetloa  to  which  h«  b  a  party," 


^^l^i^  ^  ""f^  e«»«tj<l.  "Aan  ^M  ba 
praaaeatad  or  paaiahad  for  tha  laina  oSooca 
fa  tha  fadietmanf^ ;  St.  ISM,  c  I«(ta  aSS^ 
jWadoB  of  Oe  cMuo.  law,  tha  prlritga  « 


■OD  ihaU  to 

crimiaal  action  to  wliich  ha  b  a  party,"  aacepi 
?  jP"Ji»7)i  I  MM  (gamiac  offaacai;  tha 
PnTiiaca  eaaiaa,  bat  "any  wicfa  aanrar  a*  «*!■ 
ocaoa  tbaa  laqaltad  of  aay  panun  ahall  aot  ba 
uad  acaiaat  Um  for  aay  parpoia  la  aay  caiau 

Ldttor  dvU  or  crimiaal.  fa  wUch  ba  ia  a  pwty  "): 
IM  (no  penoa  raqoirMl  to  tartify  bafbia  tha 
igialatara  or  aeomaiittaa  "thall  ba  bald  to an- 
■war  crimiaallr  ia  aay  coort  or  to  aabjact  to  any 
paiialty  or  forfaitara  for  aay  fact  or  act  touebfa* 
which  ha  ihall  to  lo  nqairad  to  taatify  aad  aa 
to  which  ha  ihall  hara  been  examiaad  and  hara 
tcatiflad,"  aad  no  lach  taMiaoay  ahall  to  aaad 
•SainM  bin);  |  soss  (euaiaatioa  of  a  jwic- 
mant  debtor;  ao  priTOece  oblaiaa  aa  to  aaawais 
faToMua  taiad.  "  but  Hit  anawar  ihail  aot  to 
•aad  agaiaat  him  ia  any  crimiaal  action  or  mro- 
oeadiM  **) !  81 1899,  c.  357, 1 4  (on  a  ehana  of 
"dWtfaf  or  iriTing  free  paiaaa  for  pofltieal 
fUTieaa,  tto  priTilege  reaH*,  bat  "no  paiaoa 
BATing  ao  taatifled  ■hall  to  Uable  to  aay  pnaa- 
cittlan  ot  panithniaat  for  any  ofianea  coacamfar 
which  ba  waa  reqniiad  to  giva  hb  taatlmoay  or 
pradaea  aay  docamantanr  aridaooa  ") ;  8l  1901, 
e-  W  (auMnda  Stata  1898, 1 4078,  by  iakatitat- 
fag,  for  tha  prohibition  to  ata  tha  taatimouy,  a 
piuhibMon  againat  proaecatinn  or  ralrfactian  to 
panaliy  or  fotfeitnra  for  "  aar  tramactioa,  mat- 
ter, or  thing  convemiag  which  ba  may  taatify 
or  pradaea  erideuce,  docamaalary  or  othCTwiaa, 
y-—     fa  larh  action,  locceedfag,  or  esamiaalioa,'' 
wring     Mcapt  for  peijanr  ttoreia);    Wwoming:  Rar. 
'l,^     Bt.  1887, 1 978  (ligelliag  <a4  for  Mt  Mentteg 
Mtu^    a  chaOanga ;  tto  pabUaCar  w  winUr  ofai 


paper  ia  eoapeUabla  to  taatify,  bat  "tto  ttati- 
■ony  girea  by  laeh  witaSH  ahall  in  no  eaaa  to 
■led  in  any  proaecotioB  againrt  each  witaam  ") ; 
1 1884  (examiaatiaa  of  a  debtor;  tto  priTliega 

«••"•  ■•  to  aniwers  iorolTlag  fraad ;  **  bat  hia 

ofciia'^Ti:  riSi  "r  M '.  fiT"!!^  "»  •«*     •»»'~  aball  not  to  aaad  aa  eridenM  agaiart 

2LSI!?!  *"_TJ^*™P  *•?«*•  •»»  "W"     „•  !»»«.  Field,  J.,  diiaentfag,  in  drawn  ». 

Walker.  U.  8.,  cited  mfra. 
*  Shiraa.  J.,  ibid. 
It  baa  alao  been  argaad,  bnt  nnaonndly,  that 


ta^S:;r°  r"n"  ""..  V^J^C  eaaaee,  ant  "  hie 
Mitlmony  ahaU  not  to  giran  in  evidmca  aniaat 
Wm  fa_aDy  MoaecntioB  againrt  him  foTench 
Wueeitur-  "'-'-    • —   -  


offenea");   Witamum:  sSta! 


1898,  I  4078  (In 
'—    •      iTlng 


22'^i';  »•»•  Sfato  or  a  mnnidpality  intolTli.. 
*a  offldaJ  oondoct  of  an  oiBcer.  «c.,  tto  prirf 
—8?  eoMea;  "bat  no  <Mtimoay  lo  girenihall 
aaad  agaiut  tto  peeaon  ao 


toin  an,  maaaar  ^--„  .™„.  ^  f,,^  „ 
rfS^.  I.  *1  *?!  "^"^  f=**°"  °'  pwceeding, 

U7« 


tto  Legialatara  caanot  ia  thia  manner  infringe 
npoo  tto  Exeeativa  pmogatira  of  pardon  ( Ito- 
port  of  Sonata  Jodfciaiy  Committee  1878,  by 
Beaator  Edaoada,  anewarad  by  Senator  Tbnr- 
mae  in  tto  minority  report,  44tb  Cong.  I  laaa. 
S«i.  Rap.  Na  958,  reprinted  Jn  Smith'a  Dimat 
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aho^t!'t!^tf^^^'-  ""*  *'•"  *''•"'*•"  "^ '«»  ^^°^  »  «t  th.t  moment 
(though  for  the  «ngle  m.tant  only)  .tUl  .  crime,  end  thewfow  the  priviWe 

SLin*    ^  7"""*  ""'  ^''"•*-*    '^''»  *»'»  "'  >^»et.phy.ic.l  quibbling  wUl^ 

.nhiL^ii"  """^^t'  "8"°>~»'  •""*  "»«  only  one  bearing  the  wmblance  of  a 

to  ZT?hl  S,  '*''"""  '~"  •*•  '^°'"^  ""'-y*  A  -ufficientC^e? 
SeSll  „ffi  f  "*^'"'"'  *°"^'*  'PP'y  «l"""y  to  »  P"«lon  (which  for 

pracuca  efficacy  depend,  upon  the  preservation  of  record«rto  a  judizment  of 
~q«.tt.l  (whoee  theoretical  concludveneM  may  be  practLuiy  defE  bv 
the  low  of  .t.  record),  and  to  all  judicial  and  legislative  acU.  which  whUei^ 

S^e  rJLif^'r.""  '"*'"'•  ""^  ''^  P-tice  never  produ«  rlul^  b^"u^ 
of  the  mutability  of  human  affairs  and  of  that  substratum  of  contingencies 
which  constantly  defeaU  the  most  cherished  dogmas  of  the  law  ^"^8 
verdKt  in  theory  estabUshes  facU.  and  the  lawIJld  never  aSt  any  othe 
3^;  U:  k"'  '^'  r'V'**"  '^'""•""  '"»*<'-''«'»  "^y  "  verdict  A  ^X 
of  the  creitor-s  resources  for  litigation  may  leave  the  right  a.  barren  as  the 
Chun  of  Charles  Stuart's  descendant  to  the  crown  of  England,  t!^ hw  la. 
^Tllff    WK      ^  'Bnore  thU  frequent  contrast  between  its  decrees  and  the 

Z,  f  ,  »»."°,  ^"'''''  ^"^  •*•"»  *'°°«'  °°  1«8«1  Pri-o'Pl".  it  is  out  of  the 
question  or  the  law  to  stultify  ite  general  rule.  becauJthe  accident,  of  an 
mdmdual'.  situation  leave  him  a  barren  remedy.  One  could  as  weU  argue 
beoiuw  a  judge  might  by  error  or  maUce  comjel  a  criminating  disclTre 
and  because  the  witness  thus  wronged  might  not  have  the  moSy  to  pursue* 

?wT*l  °'  °"^*'  ^°^  ^^  '^'^^^  "'  conflagration  the  proofs  of  the  Wrong 
that  therefore  no  witness  should  ever  be  compelled  to  answer  against  a  claiS 
of  pnvil^  whether  that  claim  1^  right  or  wrong.    Such  a  refined  possibility 

fun*  W  **°°^  ''^°'  **"**'  *  "^"^  *"**  ^"""^"^  ^""^'*  ^"^  exerdsing  iu 

18^BrM»«,  J.,  In  Brown  r.  Walter,  161  U.  8.  Ml,  16  Sup.  644 :"  H  the  object  of  the 
pwvUkm  b.  to  Mcur*  the  witne«  against  •  criminal  pn-eoution.  which  migbrbe  idSd 

^^^uJ^'Zr'  °f*.''»'«  -  •  «"»?'•'•  P^do"  for  the  olf.n«.\owhich  it  reJat-! 
-  a  rtUate  ab«>lataly  .«,ur,ng  to  him  each  immunity  from  pn«catiou  would  satUfy  Uw 


b  !  "r**  ''^'P'h  J-  d«M«ntiDg,  in  Hinch  v. 
Mate,  lenn.,  rated  im/ra  ;  themme  judge  maket 
much  the  nine  >rgnnwnt  in  State  e.  Warner. 
Tenn.,  cited  infra. 

*  lam,  ShfnM,  J.,  with  Gr»T  and  WWte.  J.r., 
duaentmK,  in   Bruwn  v.  Walker,  nfra:   "All 

JT  "'''  ''  "■•'  *''*  *'•»««  w  not  pro- 
tected bjr  the  provieion  in  aneetion  from  beinr 
proeecnted,  but  tint  he  haa  been  funiahed  with 
•  good  plea  to  the  indictment,  which  will  lecnn 
hiaaoioittal.  Bat  ia  that  true  f  Notnnleiethe 
plea  la  aoatalned  by  competent  evidence.  Hia 
condition,  then,  ia  that  he  haa  been  proeecnted, 
been  compelled  preanmably,  to  fomiah  bail,  and 

»177 


pnt  to  the  troable  and  expenae  of  emplorinc 
connMl  and  foruiahing  the  evidence  to  make 
good  bia  plea.  ...  Nor  ia  it  a  matter  of  perfect 
?"'!J"l'*  ••'"'  '  perwn  who  haa  compnUwrily 
teatined,  before  the  (■ummiaaion,jgraud  jury  or 
conrt,  will  be  able,  if  anbaeqaentfy  indicted  for 
aome  matter  or  thing  concerning  which  he  tea- 
tided,  to  ptocnte  the  evidence  that  will  be  necee- 
•ary  to  maintain  hia  plea.  No  provision  ia  made 
in  the  law  itaelf  for  the  preaervation  of  the  evi- 
dence.  Witueaaea  may  die  or  become  insane, 
and  papera  and  reoorda  mar  be  deatrored  br 
acadent  or  deaign." 


I  mi        PBiyiLBOK  AGAINST  8ELP-CRIMIKATI0N.    [C*tf.  LWVIU 


pro-euUon.  nnd  p.t  to  th«  «p.„«  of  dofondin,  hilmu7b^iS^^^}^. 

/  ..V  J  ?^  •*•'  '■^"^  "*  prot^mtor,  If  the  notion  of  tb«  later  wm  tnken  Jn^^ 
Wth.  nod  In  n  reuonnble  belief  Uint  be  wm  JoeUfled  la  to  Mni"^  *^ 

"^^iiZ^  *'''°'  *''-^i,'"?  •*""**'•  ^'  «P«'8»ti'"8  the  crime,  wmove  th« 
pnv  lege.  ha.  pievukd  wherever  the  queation  hai  been  decided  "  except  in  . 
•ingle  ]arisdiotion.»  '    '*•*?*">■ 

It  may  be  noticed  that  the  immunity  thus  conceded  i.  not  to  be  obtained 
by  a  merely  collunve  or  pretended  prooeaa  of  dueloeure;  there  muat  be  a  com- 
pul«on.  banajide  .ubmitted  to»    Moreover,  the  ■-nmumty  obtained  under 


>•  Compue  the  ilmiUr   lemcriu  in  R.  ». 
BoTW.  qaotad  eate.  |  aagr 

effective) ;  1903,  Feop'e  >.  HiUn Rt.  F.  *  I.  Co.. 

If  7  •,  7  b,  eaMwIiaf  the  eati-ttwe  ?«w,  heU  trot 
nncoDftitational:  tlie  aivnme&t  u  to  extn- 
••'ritorW  Me  oi  the  diX«e..  ex,«j;^ 
podiated;  Blown  ..  Walker  foliiwii),  fs;;. 
FiMee  r  State,  6t  led.  •.  la  (jairtliii.  lUtate 
Ijjld  •aBdeut  to  anaal  the  priTU.«nli  I87» 
Mate  r.  Kooeha,  M  id.  SU,  aitlVna^*  ,.  8«tte 
■pMUTcd;  here  a  Matate  rriating  to  inmaa,^ 
OB  land  ine  held  defeetire):    itos,  wICTr. 

IttT.  Mar  «^ J  lo.  Ky.  State.  I IMI  A  ■pply!a> 
to  lyoehrng  offeaeee.  the  prirfit^e  ie  effeciaaiiv 
•DnoUad  and  an  aceompllce  mar  be  nqoited  to 

JS.bJ^f'^  '■  *•■*•  ^Tea.  lis.  SIS  (gamioc 
g«Jte);  1S95.  Brown  ..  Walkei.  70  KT  d[ 
BafflaKtra,  J.  (St  1893,  Feb.  II,  beU  eSectiTen 
on  appeal,  conlrmed  in  ISt  U.  a  Wl.  IS  San. 
M4;  1884.  Kendrick  *.  Cora.,  78  Vn.  490,  4ML 
497  (garaiar  atttata.  bwring  proeecation,  held 

tbM  riwold  be  added!  by  B«!ei«uy  impliatlon. 
ell  the  cieei  in  the  next  aaeiion  holding  &e  other 
cfamofitatoteaeffectire.  *  "•"•ner 

S"  1874,  Uiiaeh  V.  State.  8  Baxt.  89, 91  (Mainte 
ring  immnnity  to  witneaMe  before  the  giand 
rr,  held  conetitntianal ;  the  effect  beiur.  "ae 
to  him,  an  abrontioa  of  the  offenie";  Nichol- 

J!!";  ?ij'  •  ..""•  V"?^"'-  <""■.  •»  *«»  IPWwd 
that  the  abrogatioa  followed  the  giring  of  tee- 
timony,  and  hence  the  pririlege  not  tiT giro  it 
nmained  nntU  it  waa  giren);  1884.  StaU  •. 
Warner,  13  Lea  U.  58  (opinion  by  Tnney,  J 


preceding  caaa  lepadiated.  on  the  giunada  girea 

W^SSL"^  6  nowdiepoMd  of  bv  Brown  ,. 

l!!Lf'?L  '.'•.^'''..""*  •»•«■»'»•.  "n  tiM  ihW 
pwind  that  the  diigraoatNrivUege  remained 
nudiepoNd  of:  the  attempted^ ap^  to  Id^Mr 

In  the  foUowiag  eaeee  the  derieion  waa 
iri  »'«??■  ^f?^  »•  Boyden.  ISO  IM.  818, 
43  N.  E.  781  (a  itatttte  making  the  pardon  eoa^ 
ditional  not  merely  on  the  di.S,w.rr,T)at  on  ^. 
F^ST'iiJj'^!/'^!???"'  <»'»•  MW.ofCrim. 

N.  E.  *W  {Mm  of  Her.  St.  c.  38. 1 187,  aa  ahA 
•^A"^"-'  P»f»il»Ke.  left  nndetermfned). 

»_»•  SSrahaa,  7  Cox  Cr.  SS  (rolanlaiy  appli. 
ationof  b.^aknlpt  to  be  examined;  per  AiSilw 

4^4aS:.rrcrrtrctS.ftT«ii 
^.ntaS.r.sffiTh.':.^?:'';^^  rz^ 


id.  143  (imderjhe  lame  baakmptcy  lUtBte.  an 
"i?.'?*'"'.  f***"  '"  hankmptcy,  after  oom- 
mltW  for  tn.a  on  indictment,  and  enrertng  only 
the  (Mto  at  th:  t  time  already  otherwiie  iMified 
to  and  known,  i.<)ld  not  a  "  diadomre 


«17« 


— "  ^T  ••  •■•■  "■*rw  ••       *asvi:HJwrv       BD^BctAUfc 

to  exonerate  nndt'  the  itatate.  by  nine  judge*  to 
«Ta).  Coaparethe.'oUowingnSing:  l89«Tl'eo. 
|Ue  ..  Sternberg,  III  ^..8,43  Pac.  198 (whether 
the  penon  liad  in  fact  lo  tntifled  to  the  offence 
now  charged) ;  and  the  eaies  cited  ante.  (  s»70. 
■•  to  what  conerititee  compnhiion. 

Tiaion  by  itatote)  for  tiStiog  a<lTantaga  of  the 
immnnity  gained  by  thae  tMifying  3»  ^ 
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tbeM  lUtatM  cannot  •ztcnd  to  •  proMcntion  for  /Mr^itry  committMl  in  the 
veiy  duolMura  itMlf;  nor  doet  the  usual  express  tututory  i-mvU©  in  that 
tenor  make  them  any  the  less  effecUve.  If  artfument  were  needed,  it  would 
be  sufficient  n-erely  to  appeal  to  the  terms  of  the  privih^,  which  forbids 
that  one  be  i.  ^Ued  to  give  evidence  against  himself;  for  (a)  the  perjured 
utterance  is  no.  "evidence"  or  "  testimony  "  to  a  crime  but  u  the  very  act 
of  crin  '  itself,  ^o)  the  compulsion  is  not  to  testify  falsely,  but  to  testify  truly ; 
and  (0)  the  privilege,  by  hypothesis,  would  have  been  violated  only  if  the 
witness  had  truly  confessed  his  crime,  but  if  he  denies  it  and  falsely  exoner- 
ates  himself,  he  has  confessed  no  fact  "against  himself" ;  hence  his  privilege 
has  not  been  infringed  by  the  actual  answer,  even  though  it  might  have  been 
by  some  other  answer;  «.  g.,  if  a  witness  is  asked,  "Did  you  kill  Doe  ?"  and 
answers  "  No,"  it  is  not,  as  it  turns  out,  ••  against  himself,"  and  what  it  might 
have  been  is  immaterial.)* 

§  2282.  mmm :  (2)  StatntMi  forMddlafl  the  Uae  of  Teetlmonr.  Where  the 
statute  does  not  pronounce  an  entire  amnesty,  by  forbidding  punishment  or 
prosecution  for  the  offence  disclosed,  but  merely  prohibits  in  any  criminal 
prosecution  the  vu  of  the  Uttimonial  admisnont  made  by  the  witness',  a 
slightly  different  question  is  presented,  not  so  plain  of  solution.  The  only 
argument,  however,  that  has  ever  been  advanced  against  holding  such  stat- 
utes equally  effective  is  an  argument  based  on  the  theory  of  facts  "  tending 
to  criminate."  By  the  conceded  principle  (ante,  §  2260),  the  privilege  pro- 
tects against  the  disclosure  of  facts  "  tending  "  to  criminate ;  and  it  is  argued 
that  a  compulsory  admission,  though  itself  prohibited  to  be  used,  may  never- 
theless furnish  a  clue  to  other  evidence,  the  use  of  which  is  not  reached  by 
the  statute's  prohibition ;  and  that  thus  the  disclosure  may  "tend"  to  crim- 
inate in  spite  of  the  statute :  * 

1802,  Btatekfard,  J.,  in  Counitlman  r.  Hileheoek,  142  U.  8.  M7,  M4, 686, 12  Sup.  103  s 
"  ThU  [statute]  of  course  protected  him  against  the  use  of  his  testimony  against  him  or 
his  property  in  any  prosecution  agsinst  him  or  his  property,  in  any  criminal  proceeding, 
in  a  court  of  the  United  Stotes.  But  it  had  only  that  effect.  It  could  not,  and  would 
not,  prevent  the  use  of  bis  testimony  to  search  out  other  testimony  to  be  used  in  eridence 
against  him  or  his  property,  in  a  criminal  proceeding  in  such  court.  It  could  not  pre- 
rjut  the  obtaining  and  the  use  of  witnesses  and  evidence  which  should  be  attributable 
directly  to  the  testimony  he  might  give  under  compulsion,  and  on  wliich  he  might  be 
convicted,  when  otherwise,  and  if  he  had  refused  to  answer,  he  co'tld  not  possibly  have 
been  convicted.  .  .  .  [Section  860  U.  8.  Revised  Statutes]  affords  no  protection  against 
that  use  of  compelled  testimony  which  consista  in  gaining  therefrom  a  knowledge  of  the 


Mlsion  is  a  motion  to  quash  the  indictment 
found  apon  the  charge  testified  to:  1903,  Sand- 
wich t'.  Sute,  137  Ala.  85,  34  So  630;  compare 
the  citations  ante,  %  1S70,  note. 

"  Contra;  1897,  U.  8.  tr.  Bell,  C.  C,  81  Fed. 
830,  ttmbit,  in  a  labored  opinion  of  perverse  in- 
nnnitr ;  the  snnndnest  of  which  may  be  jndged 
ny  iti  holding  that  a  negro  "  lawrer  and  notary 
public  "  was  not  sofflcientlv  informed  of  his  priv- 
ilege, and  by  its  predication  cf  a  "1oiig.e9tab- 
lisned  right  to  stand  silent  and  refuse  to  answer 
whta  his  answen  might  .  .  .  submit  him  to  the 

8170 


pains  and  penalties  of  yielding  to  the  temptation 
to  iostain  his  wrungrioing  by  false  swearing  "  I 
ThU  "  rivht "  not  to  be  tempted  to  commit  per- 
jo-v  would  be  popnltr  enongh  among  witnesses. 
If  .  ihould  be  any  more  widely  pruronlgated. 
Compare  State  v.  'rnrley,  Ind.,  cited  ante,  |SS76, 

rir.  4,  and  tbe  cases  upon  piarjary,  cited  ante, 
227«,  note, 
'  This  nrgnment  was  irst  advanced  hi  1853, 
in  the  Second  Keport  of  the  Commissioners  of 
Common  Law  Practice,  p.  i\. 


I 


I  »M1         PRIYILBOB  AOAIOTT  SELF-CRrMfXATIOW.    IC.*r.  LXXVl.l 
JSlii.'I!!:!!'^  ol  •<»«•  o«  InfenMlkm  whi.h  ma,  MppI,  ether  •«•.  e(  eon. 

The  .„,wer  to  this  .igument  bu  been  tlmidy  .applied  in  deoling  witb  the 
tendency     Mj^ct  of  the  privilege  (anU.  f  2261).    That  doctrine  eiguiAe. 
merely  t hnt  when  f.ou  A.  B,  C.  and  I)  ere  Uw  con-tituenU  of  .  crime,  but 
no  one  of  them  ie  of  iteelf  criminM.  the  diwloeure  of  fact  A  .lone  cannot  b* 
compelM    becuM.  if  the  fact.  ]\,  C.  and  D  were  otherwiw  proved,  then 
hot  A  could  be  proved,  and  the  "cJ«in  "  completed,  by  the  witneu'  compuL 
wry  admwsion.  and  thu.  the  admUaiun  would  .fter  all  have  criminated  him. 
But  the  dootnnedoe.  not  mean  that  the  diMloeura  of  fact  X  can  be  nfuMd 
tMHJttUM  from  fact  X  a  clue  might  by  poMibility  be  obtained,  which  otherwiM 
could  not  have  been  obtained,  to  M>me  criminal  fact  A  B  C  D.    If.  then,  we 
repudiate  the  notion  that  the  "  tendency  "  doctrine  involve.  facU  which  might " 
funiwh  cluea,  and  suppoee  that  the  diKlosura  of  fact  A  ho.  been  compelled, 
we- have,  under  the  statute,  in  queetion.  a  prohibition  to  nte  thi.  compulwry 
•dinisaion  of  fact  A  in  any  proMcution  charging  the  crime  A  B  0  D ;  the  pro- 
hJbition  iMjjng  oUyed,  it  i.  obviou.  that  the  proof  of  the  entire  criminal  fact 
A  B  C  D  must  be  still  a.  impoMible  a.  ever  without  the  aid  of  the  admis- 
sion, and  that,  so  long  as  the  admiwion  remain,  out  of  the  evidence  in  that 
proMcution,  no  criminating  consequences  (so  far  a.  the  privUege  protected 
•gainst  them)  will  have  come  to  the  witness.*    This  is  the  sufficieuf.  answer ; 
•nd  It  IS  plain  that  it  turns  upon  the  precise  meaning  of  the  privUege  with 
reference  to  clues  disclosed  (anU.  $  2261).    But  it  may  be  added  that  if  reli- 
ance IS  to  be  pUced  upon  the  liberality  of  the  Constitutions  » in  forbidding  the 
"use    of  evidence  "  furnished "  againtt  hinuelf  by  the  witness,  and  if  thu  be 
thought  to  prohibit  even  the  "um"  of  it  to  obtain  clue,  to  other  evidence, 
then  that  prohibiUon  may  none  the  leu  be  nuule  effective,  under  the  statute, 
m  question,  by  the  exclusion,  in  the  subeequent  proMcution.  of  any  evidence 
which  has  m  fact  been  obtained  by  this  forbidden  -w"ot  the  due.  in  the 
onginal  disclcnre.    Such  a  prohibition  can  aUo  be  carried  out    If  thi.  forced 
interpretation  of  the  word  "  uw  "  i.  to  be  put  upon  the  consUtutional  enact- 
ment  It  must  surely  also  be  applied  to  the  statutory  enactmenta,  which 
equaUy  forbid  any  "use"  of  the  admissions  obtained.    It  is  illogical  to 
expand  the  prohibition  of  the  Constitution  without  equally  expanding  the 
remedy  of  the  statute.    The  efBcacy  of  such  statutes  for  their  purpoM  has 
been  well  expounded  in  the  foUowing  early  opinions,  written  at  a  period 

*  Such  b  the  comtnetion  of  theie  itttatee 
in  Englood :  1861,  K.  v.  lMthani,S  E.  A  K.<M 
(defendaot,  teMifjrinf;  no  the  former  occMioo 
neder  itatDtor;  immau  ity,  luut  menticned  ■  letter 
writtea  by  him  to  W.  j  afierwkrda  W.  pradoeed 
the  letter ;  held,  that "  •  docomeat  elreadr  exiet- 
ing  before,  ud  relened  to  bjr  the  witneei  in  the 
coarao  of,  the  examiuation  "  b  not  to  be  ezdnded, 
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Kpwed  by  other  erldence ;  the  fiM  that  hb 
Mitimaiy  bad  giren  the  elne  doea  not  exclude 
the  erideiice). 

»  That  the  principle,  not  the  words,  control 
**'.!^i'  '  .****•  The  opinion  in  Coauelmaii 
V.  Hitchcock  iteelf  deelaiee  thb.  But  C«n," 
Emwy.  Ma».  (cited  w/ro).  on  which  it  partly 
relied,  had  tamed  apoa  the  local  wording. 
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nmnt  to  tb«  tn  of  oonititation-makiiig,  when  the  oobweba  of  artitloial 
fantHjr  had  not  hegun  to  obecun  iU  fUin  meaninga: 

im.  SmH,  J,  Id  .*./«  y.  Q«aW«,  IS  Ark.  807.  811  :••  The  |>ririhie  in  qoMtioe,  In  lie 
giMlMt  Mopa,  M  kllowad  by  Um  eommon  Uw  -  and  no  on*,  b*  b«  witnMi  or  MeoMii, 
•M  prttMxi  to  oklm  ll  bojoml  iU  Mopo  at  th*  oonmon  Uw  -.  noTtr  di.l  rontomplat*  thai 

lit  "If."**..".  '*'!  "^  •*  P^**  «"'"'  °'  »*^  »"'  "'"»•  ••»»•»  *••'•»»  »>•  •"•y  b«  «»u«i 
^^ '  ^*  '^li'  **  *•  *""•*  *•"'«•  •»*  •*  "omptIM  to  prodoM  th.  .Tidone.  to 
prwtUM«MfBUtyo(tbat«riiM.  HlapriT»l.gt.»hOTtfo».  waanolan.i.mpllon  (r<.mtb« 
••^"•T.?*  '  T'"*  *•••*  *^  ■•«•"  •*»•  •«««"»»««««  i  bot  only  an  •x.mptlon  from  th* 
naoMi^ly  o(  bImMM  produoing  th«  avidMioa  to  wUblUh  hia  own  erlma.  ...  80  long  aa 
U  might  b«  Uwful  to  produM  in  sTidanoa  afaintt  an  aecuiad  party  wbatercr  ba  mlaht 
b»(oi«  hara  Tpluiiterily  aaid  aa  a  witnaM  on  a  proMoutlon  agalnat  anotbar.  thara  wara  no 
maana  by  whieh  tba  pririlaga  oootd  ba  mada  afallabl.  abort  of  a  olaim  by  tha  witnaaa  to 
ba  allMt ;  and  aa  that  waa  tb*  niU  of  tba  oommoa  hw,  tlik  waa  tba  oommon-law  moda 
«rf  making  tba  privUan  ataiUbla.  And  that  ailanaa  waa  but  a  moda  of  iimkinR  tha  prlr- 
Uaga  aralUbta.  and  waa  not  of  tbaaaaanaa  of  tha  pririlaga  itaalf,  ia  aonelu.ir«ly  proran 
by  aU  that  cnrrant  of  aniighUnad  authority,  to  whiob  wa  yield  oar  fuUeat  amint,  which 
hoWaUiat  the  pririlaga  baa  eaaaad  when  tba  erima  baa  bean  pardoned,  when  tha  witnaaa 
haa  baan  triad  and  aoqalttod,  or  la  adjndgad  guilty,  or  when  tha  proaeeution,  to  whioh  bo 
waaaxpoaad,  haa  baaubarradbylapaaoftima.  .  .  .  uat  tba  Lagialatare  baa  lo  changed 
tha  eommon-bw  rule,  by  tha  anaetmant  in  qoeation,  In  tha  aaUtitutton  of  a  role  that  tha 
taatimpny,  required  to  ba  giran  by  tha  aet,  akall  narar  ha  uaed  againat  tha  witnaaa  for  tha 
parpoaa  of  procuring  hIa  eonriation  for  tha  arima  or  miadamaaiior  to  which  it  ralalea, 
that  it  U  no  feuger  naeaaaary  for  him  to  ekim  hia  pririlaga  aa  to  auch  teatimony,  In  order 
to  prarant  iU  being  aftarwwda  naad  agalnat  him.  And  tha  only  qoeation  that  can  poaai- 
bly  ariae  andar  tha  praaant  atata  ol  tha  Uw,  aa  appHeabIa  to  the  caaa  now  beforti  ua.  is  aa 
to  whether  our  atatutoi)  ragulatkma  afford  anAHant  protaetion  to  tha  witnaaa,  reaponaira 
to  tbia  new  rule  and  to  hia  eonatitntional  gnarantae  agalnat  oompulaory  lelf-aocoRation. 
^j.  In  any  caaa  where  more  than  ordinary  preeaationa  may  ba  thought  expedient  or 
nacaaaaiy,  thu  powera  of  tha  Circuit  Court  ara  ample  for  tha  oompleto  prenerratioa  of 
arary  item  of  aridenoa  that  might  ba  produced.  There  ean  then  be  no  ground  for  appre- 
benaion  for  tba  aafety  of  the  witnaaa  from  tbia  aoaroa.  Nor  ean  then  there  be  any  greater 
aauae  for  apprebanaion  from  any  anppoaad  poaaiblUty  or  probability  that  the  true  privilege 
of  tha  witnaaa  may  ba  inradad  under  tba  operation  of  tha  new  rule,  by  the  practical  effeet 
of  hia  eridence,  either  direct  or  indireet,  in  qwning  up  to  the  State,  aTanues  of  light  lead- 
ing to  avidenoea  of  other  Crimea  or  miidamaanoia,  upon  which  proaeentiona  might  ba  after- 
warda  founded  agalnat  tba  witnaaaea,  that  might  otherwita  remain  eloaed  and  unauggeated. 
Boeauac,  when  tba  oonna  of  examination  would  lead  to  any  inqi.iry  ^  to  any  matter  mate- 
rially connected  with  any  arima  or  miademaanor  other  than  that  whioh  waa  the  t  abject  of 
direct  inquiry  before  tha  court,  — aa,  whan  auch  matter  might  be  indiapeniable  for  tba 
alneidation  of  aoma  material  matter  abaady  produced  in  erUanea  by  the  witneaa  and 
directly  inrolred  In  the  laaua  —  tba  witneaa  oonld  claim  his  pririlege  aa  to  such  matter 
aa  fully  aa  if  ba  had  been  inquired  of  in  chief  touching  such  other  crime  or  misdemeanor. 
.  .  .  And  whan  the  affect  of  tha  witneaa'  teatimony  would  not  substontially  amount  to 
the  fumiahing  of  an  item  in  a  conaacutira  seriea  of  proofs  tending  to  his  conriction  for 
another  crime  or  misdemeanor,  it  would  be  so  remote,  contingent,  and  intangible,  aa 
aoawsaly  to  be  of  capacity  to  be  eooaidered  of  aa  legitimately  resulting  from  his  testimony 
in  legal  contemplation,  in  any  sense  to  invade  hia  true  privilege.  At  any  rate,  we  can 
safely  say,  it  would  not  prima  facie  be  ao.  And  the  argument  to  maintoin  the  contrary 
can  only  be  supported  by  aasuming  that  the  privilege  is  absolute  and  unqualified,  which 
ia  not  only  l^ally  untrue  aa  to  it,  but  untrue  aa  to  every  other  right  and  privilege  of  tlia 
eitiaan,  bacauaa  they  are  all  but  component  elementa,  not  of  natural  liberty,  but  of  civil 
liberty.    And  the  error  of  the  hypotheaia  will  abundantly  appear  in  the  abaurditlta 
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I- «^^  ,4  ?'  *"  *'"^."  '"•  '"^'y  •*"•"*«»  »»»» thrpriZ^  in  quMtion 

ml!S  ^5T  !^^  •"'  ""T^  **  •oggitiT.  of  «,u«e.  of  light  that,  when  p«««d. 
Sfl^r  oth.'^  "^  T^"  P«..ecu«on.  might  ftww«^  be  found«l  iHjSn.t  tb^ 
tt.tT.    u        w  T  "u  '»*~>«'°«*»«»"  i  •«>«»  •>«>  (••  oontend*!  for  on  the  Ihn  ride) 

r^t^  fJ^  »      '"'*''  '^  n.~!Hn.,7  of  go»em«.nt  forwani  in  iu  ordtawy^^e. 

SSi^r^^'  -^  ^"^  •"*"  *u  ";^  "•'«^»  »*  .uggeetiye  of  inqairie.  iKiht 
ultinutely  iMd  to  eTidenoe  upon  whieh  •  orimin«l  proewsution  might  be  •fterw.rds 
founded  .g»D.t  the  p«.iding  judge.    And  for  .  Uke  w-on,  the  EtlT^  mST  fc3 

?™tT.^'"'^  tT'r^f  •"•  »«»'-'7communio.tion.'f™mlS^3  ItS 
«en  thU  body  might  towf-Uy  d«,Hne  to  perform  it.  ordinary  dutieT^the  J^ 
ground. -eepecully  if  the  true  privilege  not  only  «.thori«.  the  citi«,n  to  withhoM 
erimin.t,ag  matter,  but  .Uo  any  matter  that  might  hare  a  tendency  to  degmdl  _ 

^fl^T^  ""*  '^  •"■'«•'*  "°*  •"  be  of  an  excuwble  ea.t.  B^all  obJectionHf^. 
ota«^  it  i.  a  conclu..ve  answer  to  «y  that,  if,  beyond  «a«n.ble  fo«»ight,  any  .uch  om^ 
riionld  w«  «nd.r  the  operation  of  our  .tatute  rule,  a.  would  «H,m  tTi*  clearly  wSw^ 

«we.  would  be  a.  fully  w.th.n  it.  p,ov,.ion»,  a.  if  embraced  by  it.  term^  and  witneM..  in 
•noh  «twme  oaae.  would  doubtles.  obtain  f uU  protection  from  the  Tourt..- 

1861,  Demo,  J.,  i„  p,^  y.  KMy,  24  N.  Y.  74, 13 :«  But  it  i.  propowd  by  the  aoDel. 
Unf.  «,„„«,!  to  po.h  the  construction  of  the  C,;™,Utution  a  .tejfu^r.'  A^Z^U 
aot  only  not  oompeUable  to  be  a  witnen  against  him»ilf  in  hi,  own  c«ue,  or  to  tatify  to 

^  •"*.  "*  ^i?;T*"i**'"'  '*^""  •""*•'"  P*"""  '•"'"'  *e  evidence  given,  if  uW  ..hi. 
idmiuioD,  might  tend  to  convict  himself  if  be  should  be  afterwards  proeecuted.  but  he  U 
atm  privileged  from  answering,  though  he  is  «cu«d  against  his  answer,  being  repJatrf 
to  hu  prejudice  on  another  trial  against  himwlf.  It  i.  no  doubt  true  that  a  mecST^ 
oount  of  the  circnmetances  of  a  given  crime  would  affonl  a  piosecutor  Mme  facilitie.  for 
iMUming  the  guilt  j|po„  the  actual  offender,  though  he  wen,  not  permitted  to  v^TJ^ 
•ceount  upon  the  trial.  The  powession  of  the  circumstances  might  point  out  to  him 
worc«  of  evidence  which  he  would  otherwise  be  igm>rant  of,  and  in  this  way  Z  ^i^ 
might  be  prejudiced.  But  neither  the  Uw  nor  the  Constitution  i.  «,  ««iuteus  to  i^ 
the  guilty  ^  the  Mgument  suppow.  If  a  man  cannot  give  evidence  upon  the  trWof 
TaM^LT^"""  M  "^r  ^^^""^  oircum.t«.ce.  which  wUl  make  bU  owVguilt  app«n» 

LeiS-T  t''^'':^!:*^"'?.^'"*""'"  °*  *•"  t«»««"ion.AouldVeverK! 
a.  evidence,  t  u  the  misfortune  of  his  condition  and  not  any  want  of  humanity  in  the 

himsdf,  he  must  allege,  m  .ubetanoe,  that  hi.  annrer,  if  repeated  ••  hi.  admi«ion  on  hi. 
own  trial,  would  tend  to  prove  him  guilty  of  a  criminal  offeJ^If  the  caM  i.Tritu«tod 

i»il^rLtr-;mi^^^^^^ 

iTru;ralr„rn':^rs.t^;ri.%^'^r"  ^ 

to  be  a  m^^m^^S»  v  ' '«  ^  ^  *'""**•''  »  *•"»  •■•  *««"  be  compelled 
about  which  he^t«ti«TuL?he  tH.f%  T""****  «rf'"«°«'»y  touching  the  matter 
eibU  that  hi.  to^W  ai™^^  M  *  i  ""?*•'  P*"*""'  *•  •*^*«  «»»ke.  it  impoe- 
trial.  iT  "nnTSoSX  Sd  ia^TSl'^"','  T  °*?l*'  P-^""""  »"  *^ 
•gainst  himself,  by  fwHf  any  l.mtS^^!??'°''J^u '"  '"'  ^^  '"•^«  "  ^*»-«' 
0-..  teetimony  w'SchrL*;rb^C^rth?rni'r .E^^ 
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Thia  wu  the  view  once  generally  accepted  thronghout  thia  country,  in- 
eluding  the  lower  Federal  courts.*  But  in  1892  came  the  ruling  in  Gounael- 
man  v.  Hitchcock,  in  the  Federal  Supreme  Gourt*    Up  to  that  time,  three 

erimiinl  procMdlng  whaterer,  ud  bia  eontdta- 
tiuiud  right . . .  U  nuiutaincil  intact  vaA  foil " ; 
following  Lotbrop  V.  Clnpp,  N.  Y.) ;  Pa.:  1901, 
B»  Kellv,  MO  Pa.  430,  W  AU.  248  (Cooat. 
Art.  8,  1 10,  held  to  be  not  repngoaot  to  |  9, 
and  therefore  to  be  aofficieut  to  dentrojr  the 
piiTilege  in  election  caae* ;  "  hii  answer  could 
not  be  used  against  him  in  anr  legal  proceed- 
ing ;  therefore  he  would  be  subject  to  do  pen- 
ally  or  flne");  U.S.:  1871,  U.  8.  r.  Brown, 
I  Sawyer  Ml,  S36,  Fed:  Cas.  Na  14,671  (statute 
held  to  annul  the  pririlege ;  Deadv,  J. :  "  1{ 
this  is  not  the  object  and  eiSect  of  the  art,  I 
confess  I  do  not  know  what  is ") ;  188S,  II.  S. 
V.  McCarthy,  18  Fed.  87,  89  (Brown,  J.: 
"  The  statute,  in  preventing  all  possible  use  of 
testimony  thus  given,  does  away  with  the  reason 
for  the  mle,  and  .  .  .  will  be  a  complete  pro- 
tection"); 1890,  R*  Cunnselman,  44  id.  268 
i similar  ruling,  in  a  good  opinion  by  Uresbam, 
.) ;  Vl. :  1840,  Smith  v.  Crane,  lit  Vt.  491,  498 
(Kedfleld,  J.,  obittr :  "  A  mle  that  the  tistimony 
should  be  given  in  all  cases  but  should  never 
after  be  UMd  for  the  purpose  of  prucnring  • 
conviction  of  crime,  would  .  .  .  afford  full  pro- 
tection to  the  witness"). 

■  1893,  Coonselman  r.  Hitchcock,  141  U.  S. 
547,  IS  Sup.  195  (quoted  tupra;  dealing  with 
Rev.  St.  {  860,  and  St.  1887,  Feb.  I);  applied 
in  the  lower  Federal  Courts  in  the  following 
cases :  1896,  £z  parte  Irvine,  74  Fed.  954,  963 
(Counselman  v.  Hitchcock  recognized) ;  1897, 
U.  S.  V.  Bell,  81  id.  830  (same) ;  1903,  Foot  v. 
Bttchanau,  113  id.  156  (fi.  S.  |  860,  held  stiU 
ineffective,  since  Counselman  v.  Hitchcock,  ex- 
cept so  far  aa  remedied  by  ezprass  statute). 

The  BtaJcrupteg  Act  of  1898  (quoted  mO*, 
I  3381)  baa  received  varying  treatment  in  the 
different  Federal  Courts ;  but  enacted  as  it  was 
after  the  ruling  in  Counselman  v.  Hitchcock,  it 
is  difficult  to  imagine  that  its  {  7  was  framed  by 
any  friend  of  the  Act :  1899,  Rt  Scott,  95  Fed. 
815  (}  7,  Bankruptcy  Act  1898,  does  not  de- 
prive the  bankrupt  of  his  privilege  not  to  in- 
criminate himself  in  bankruptcy  proceedings) ; 
Ai  Roaser,  96  id.  305  (same) ;  1900,  Mackel «. 
Rochester,  43  C.  C.  A.  437,  103  id.  314  (bank- 
rupt compellable  to  answer,  under  the  immo- 
nity  granted  by  |  7  of  the  Bankruptcy  Act  and 
TT.  S.  Rev.  St.  |  880) ;  1900.  Rt  Franklin  Syn- 
dicate, 114  id.  305  (I  7,  snbd.  9,  of  the  Bank- 
ruptcy Act,  is  a  complete  protection,  taking 
away  the  privilege ;  but  the  oisrluiiure  of  docu- 
ments which  might  be  used  against  him  will 
not  be  compelled) ;  I90I,  R*  Smith,  113  id.  509 
(Bankruptcy  Act  affords  immunity  to  the  bank- 
rupt only)  ;  1909,  Rt  Shera.  114  id.  307  ("an 
immunity  simflar  to  that  which  the  Bankruptcy 
Act  purports  to  afford  is  not  sufflcier';  ;  c>»™« 
Counselman  ».  Hitchcock);  1903.  A«  Nacbib- 
man,  ih.  995  (bankrupt  held  privileged  from  dis- 
closing the  criminal  conduct  of  his  bnMneds); 
1909.  State  V.  Bnrrell.  37  Mont  383.  70  P»c.  988 
(privilege  held  not  annnlled) ;  1903,  Re  I  edl^ 
119  Fed. 406  (the  lefoaal  of  a  bankrupts  duh 


•  Ark. :  18SS,  State  r.  Qaarks,  13  Ark.  307, 
810  (quoted  tupra  i  statute  aa  to  accomplice's 
testimony,  bald  eoaatitntional) ;  1855,  lleasant  v. 
State,  IS  id. 634, 650  (preceding  ease  approved) ; 
1899,  State  v.  Bach  Liquor  Co.,  67  id.  163,  55 
8.  W.  854  (State  v.  Quarles  approved ;  but  on 
a  trial  for  selling  Ii<^ttor,  a  witness  asked  as  to  a 
purchase  is  still  privileged  under  the  statute, 
oeeanse  he  Is  not  "  concerned  "  in  the  offence 
charged);  Co/..-  1857,  Ex  part*  Rowe,  7  Cal. 
184  {"  'nt  statute  gives  the  witness  that  protec- 
tion which  was  contemplated  by  the  Constitu- 
tion ") ;  Ga. :  1853,  Higdoo  «.  Heard,  14  Oa. 
355,  359  (gaming  statute;  "they  get  that  pro- 
tection [ofthe  ConstitutioD]  thus :  answers  filed, 
in  cases  originating  under  the  act  of  1764,  can- 
not be  read  in  evidence  againut  them  in  any 
criminal  case  whatever  ") ;  1879,  Kneeland  v. 
State,  63  id.  395, 398  (■'  It  is  difficult  to  see  how 
that  which  can  never  be  uned  against  him  can 
tend  in  the  slightest  dmrne  to  criminato  the 
witness";  sanctioning  Code  (  4545);  fnd.: 
1860,  WaUns  V.  Halone,  14  lud.  153, 155  (usury 
statute,  held  sufficient  to  annul  the  privilege ; 
following  State  r.  Quaries,  Ark.,  and  Higdon  v. 
Heard,  6a.) ;  1879,  State  r.  Enochs,  69  Id.  314, 
316  (Wilkins  ■.  Halone  approved) ;  1888,  Bed- 
good  V.  State,  115  id.  375,  17  N.  E.  631  (rape; 
R.  8. 1881, 1 1800,  held  to  annul  the  privilege) ; 
Ho. :  1891.  Ex  part*  Bnskett,  106  Mo.  603,  608, 
17  S.  W.  753  (gaming  statute ;  "  there  can  be 
no  doubt  that  the  language  of  the  statute  grant- 
ing the  protection  ...  is  as  broad  as  the  con- 
stitntioual  privilege " ;  following  People  r. 
Kelly,  N.  ¥.,  and  People  t>.  Quarlea,  Ark.) ; 
If.  Y. !  1839,  Perrine  ■>.  Striker,  7  Paige  598, 
600  (Walworth,  C,  apparently  ruled  as  in  the 
next  case);  1841,  Bank  of  Salina  v.  Henry, 
1  HiU  N.  T.  553,  Henry  v.  Bank  of  Salina, 
5  id.  533,547  (statute  mucine  a  usurer  compel- 
laUe  as  a  witness  wheu  plaintiff ;  Walworth,  C, 
held  that  the  act  "removes  the  constitutional 
difficulty  in  compelling  them  to  anawer,  by  de- 
claring that  the  testimony  given  .  .  .  shsU  not 
be  nstd,"  etc. ;  this  was  supported  by  a  vote  of 
IS  to  8,  the  dimentem  proceeding  apparently  on 
other  grounds) ;  1846,  Bank  v.  Halina,  3  Denio 
155, 159  (statiAe  protecting  against  the  use  of 
testimony  of  a  usurer  on  IndTctment,  held  not 
sufficient,  since  a  forfeiture  also,  recoverable  by 
acfon,  was  not  covered  by  the  statute ;  on  the 
principle  of  {  9380,  amU) ;  1861,  People  v.  Kelly, 
34  N.  r.  74,  8S  (quoted  tspra ;  applied  to  the 
bribery  Act  of  1853) ;  1869,  Lothrop  v.  Clapp, 
40  id.  (Hand)  338, 338  (statutory  supplementary 
proceedings  against  an  insolvent  debtor;  statute 
assumed  ra  be  constitutional) ;  1887,  People  v. 
Sharn.  107  id.  437,  441, 14  N.  E.  319  (preceding 
ease  followed ;  here  the  statute  P.  C.  {  79,  con- 
tained also  an  exemption  from  liability  to  proa- 
ecnlion,  hnt  this  was  apparentiv  not  considered 
materinl) ;  AT.  C.i  1880,  La  Fontaine  v.  South- 
em  Underwriters'  Ass'n,  83  N.  C.  139, 141  (ex- 
amination of  an  insolvent  debtor ;  "  the  answers 
of  the  witncis  cannot  be  used  against  Um  in  any 
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nilinp  only,  so  bur  m  appean,  had  held  wioh  statutes  ineffeotiTe;  of  tbese 
three,  one  had  afterwards  been  doubted  in  its  own  Court,  a  second  was  ei> 
pressly  based  on  the  words  of  the  local  Constitution,  and  the  third,  in  an 
obUtr  approval  of  the  second,  ignored  an  exjoessly  contrary  prior  decision  in 
its  own  jurisdiction.*  The  remaining  decisions  discrediting  these  statutes 
have  all  been  subsequent  to  Counselman  v.  Hitchcock.'  It  is  unfortunate 
that  the  Court  in  which  the  latter  {wonounoement  was  made  should  hare 
allied  itself  with  such  feeble  foreea. 


•  pnaltjr,  bat  »  drfl  pncMiUaf : 
rajpt'i  pMor  twdmoar  eao  to  mm 


charMbnol 

•ad  UM  buknjpt'i  pdor  MMmoor  e 

tbtnia,  aodar  Baakniptey  Act,  |  7). 

*  Va.  I  IS7S,  CWka  v.  Com^  S4  GnU.  SSi, 
S8S  C  Nothioc  ihort  ol  eonphta  araaaitjr  to 
tb*  witoMi,  an  abtohita  wipiag  oat  of  tto 
oStnc*  ai  to  him,  lo  that  be  eaa  ao  loaaar  to 
pmHcnted  tor  it,  will  fanilih  that  intaaBitT  " ; 
hera  appUed  to  tha  ihwlliiu|  itatatc  at  isroi ; 
1S81,  TampU  v.  Com.,  76  Va.  891,  SM,  MM.  901 
dnacMUng  eaia  doahtad  to  aom*  axteat  hj  a 
majority  of  tto  Coart) ;  Uau. :  1871.  Com. ». 
EnierT,  107  Mam  171, 181  (onder  a  coottitBtioB 
forbiddiDg  that  oaa  "  to  eompellad  to  aeeaae,  or 


famlah  •videnea  agaimt  hiainlf,"  tha  priTilfga 
ia  axtendad  by  tto  aacood  phnua  to  as  to  pro- 
tact  fiom  diaeloaaia  of  "  tto  eireaoiataaeM  of 
hia  oSenee,  tto  loarcaa  horn  which  or  tto  maaaa 
by  which  evideiiea  of  its  eonmiariaii  or  of  hia 
connaetioa  with  it  may  to  obtainsd,  or  auda 
aiteetaal  for  his  coBTiction,  witiioat  Baiw  Us 
aaswsrs  as  dinet  admissioaa  agaiast  him,''aad 
tooee,  sines  "tto  tanns  d  tto  prorUon  ia  tto 
CoastitotioB  of  Massachasatta  laqaiia  a  maeh 
bioadar  intarpietatioB  "  than  that  vl  Naw  Tork. 
tto  pciTilega  laoiaina,  "so  lone  aa  to  lamaina 
HsMe  to  pfoaacntioa  (rimiaallT  for  any  mattais 
or  eaoscs  in  laspset  of  which  ha  shall  na  tnzrr^ 
iacd  or  to  which  hia  tastimony  shall  lalata  ") ; 
N.  H. :  1869,  Cnrriar  ».  B.  Ca,  46  R.  H.  397, 
SSI  (campulsiNfy  statala,  bald  iasoflciaiit  for  not 
prominc  "  that  aaeh  diadosarm  stooM  not  to 
used  agauift  tbcm  od  trial  for  saeh  offaaoas, 
and  thaa  obriatiBC  tto  obiectioa  that  thay 
weie  reqaired  to  fwniali  aridaaca  acaiaat  tham- 
salraa";  tto  raliag  in  F*a^  *.  KaUy,  H.  T., 
apptorad ;  ito  N.  H.  ConstitaiioA  bsiag  phiaasd 
aa  ia  Maamehasatts,  mora  aspUetOy  thaa  that 
of  New  Tork,  and  tUa  phtadiw  baiaff  noted 
ia  tto  opinioB) ;  1876,  Smta  v.  HowaD,  66  id. 
614  (aMer  a  statata  proridiut  immmi^ 
from  pmseeatioB  and  alio  forUddug  tto  Vm- 


Hmtmj  to  to  asad,  U  was  said  that  "if  oar 
•talata  want  ao  tkrttor  [tbaa  tto  latter  pro- 
▼isioB]  ia  this  respect, that  case  [of  Emery.ia 
Mass.]  wodd  to  diiaetly  ia  point."  and  thai 
tto  etatota  wooU  ttoa  to  "  iaaCectnal,"  dtiuc 
oaly  Kmery^  Case,  and  i||aariag  Canier  v.  K 
Co).  Tbew  wae  aleo,  to  to  sara,  tto  Tennsmas 
caae,  cited  oatt,  |  IMI,  wUch  impUcd  tto  same 
raanlt,  bat  waa  itaeU  ia  lapadiattoa  of  it*  owa 
prior  doetiina. 

*  CW.:  1664,  fir fMrts  Clarke,  10SCaL8»5>, 
S7  Pae.  160  (statatory  examiaation  of  aa  iaadl- 
▼aot  debtor,  told  improper ;  no  pnteetiTa'claasa 
of  aoy  sort  was  b  tto  statate ;  bat  tto  Coart 
approTod  Coonselmaa  v.  Hitchcock,  Mltr;  tto 
onastioa  apparently  waa  aot  argaed) ;  1664,  E* 
pom  Cotoa,  10*  <d.  614,  660,  88  I^  364  (ap- 
proTfaig  tto  preceding  case,  tbiUr;  ignorinK  tx 
parts  Howe, dtedwpv, Bote 4);  Mo.:  l90l,Es 
parH  Carter,  166  Ma  SOt,  16  8.  W.  640  (Mo. 
Bar.  8t  1696, 1 1106,  held  aot  to  aanal  tto  ^ri- 
lege  eSeetaallir;  foOowiag  Cool  v.  Kmeiy, 
ifiaa.,  and  CowMclmaa  v.  Hitchcock,  V.  8.) ; 
N.  Y.:  1864,  Fs<^  v.  Forbee,  143  M.  T.  119, 
119.  36  N.B.  SOS  ("It  seems  that  ia  sBch cases 
notUnc  short  of  abaolate  inmiBBi^  from  prose- 
entica'caasnflca;  citing  CoaassiaufB  •.  Hitch- 
eeek  aloae,  altboogh  oa  tto  nail  peoadingpege 
People  >.  Kelly,  mpm,  is  cited  for  aaotbar 
poiBt;  tto  statement  was  whdly  aaeaUed  for 
la  tto  eaaek  and  rapreheaaibly  teadad  to  an- 
settle  tto  tew  in  this  JarisdictioB) ;  1906,  People 
V.  (yBriaa,  176  id.  153,  68  N.  E.  868  (P.  C. 
i  641,  rdtting  to  gambling  cdfences,  and  pre- 
UUliBC  tto  sabaeqaant  receipt  of  teslimoBr 
eampaiiiorilyobtalaad,doea  not  saflee  to  abolish 
tto  ptMlaga,  beeaaae  it  doee  not  gire  complete 
immoaityl  Paopla  *.  KeUy.wpro,  rqnuiialed; 


Hitcheodc;  IT  a,  fUlowed); 
166^  Miskimmias  «.  Sharer,  6  Wyo.  S61,  66 
Piae.  411  (OoBBiefaBaB  v.  Hitcheock,  U.  &,  ap- 
prorad  sonsf ). 


BXD  OV  TOLOXS  HI. 


auft 


vmm 


